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Questions Presented

Question I: Did the trial court err in submitting his written charge to the jury
when the jury had not requested it and after they had been deliberating for over three hours and
forty minutes?

Question II: Did the trial court err in failing to direct a verdict on the charge of
lynching second degree when the state failed to prove either defendant committed an act of
violence upon the body of Ryan Lochbaum as alleged in the indictment and required by the
statute?

Question III: Did the trial court err in failing to direct a verdict of not guilty on
the charge of lynching second degree because the state failed to prove a premeditated purpose or
intent to commit an act of violence upon another person?

Question IV: Did the trial court err in failing to direct a verdict on the charge of
conspiracy on the ground that the State failed to prove any facts that would reasonably support an
agreement between Frank Larmand and Leo Lemire to inflict an act of violence upon the person
of Ryan Lochbaum or present or point a firearm at the person of Ryan Lochbaum?

Question V: Did the trial court err in failing to direct a verdict on the charge of
presenting and pointing a firearm when the State has failed to prove a conspiracy and there was
no other evidence sufficient to convict Frank Larmand for presenting and pointing a firearm?

Question VI: Did the trial court err in charging the jury that they may infer that
all persons present as members of a mob when an act of violence is committed are guilty as
principles?



Statement of the Case
Procedural Statement
Frank Larmand was arrested on May 1, 2009.' The grand jury for York
County indicted him on July 16, 2009 for the charges of lynching second degree, conspiracy, and
presenting and pointing a firearm. He was tried before the Honorable William H. Seals, Jr. and a
Jjury on October 20-24, 2009. He, along with his co-defendant, V-vas convicted on all charges. He
was sentenced to ten years in prison on the lynching charge. He was given concurrent five year
sentences on the charge of conspiracy and presenting and pointing a ﬁvrearm.
A notice of intent to appeal was filed on October 28, 2009.
Factual Statement
Kerriann Larmand, the wife of the Defendant Frank Lhrmand, owned and operated®
a business in the Charlotte area known as Pop-A-Lock. The business was a basic locksmith
business. As part of a franchise operation the business would also respond to calls to open car
doors and other emergency calls. Rec. on App. at 280. Mrs. Lamard had reason to believe that
someone in the company was stealing calls when a cash customer called for services such as a
request to unlock an automobile. As a result she, with the assistance of her husband, setup a
call for service in an attempt to determine who was stealing the calls from her company. Rec. on
App. at 282, 11 12-25 to 283, 11 1-23.
As part of the mystery call, Frank Larmard was to go to the Knights Stadium

outside of Charlotte. There he would wait and see who came in response to the mystery call.

' He was originally arrested for lynching second degree, conspiracy, and assault with
intent to kill. .



Prior to leaving Kanapolis, NC, where he lived, he met his brother-in-law, Leo Lemire. He
requested Mr. Lemire to join him as another person was needed to receive the call as that
person’s voice would not be recognized by any employee or former employee of Pop-A-Lock
}who may be involved. Rec. on App. at 348, 11 20-349, 11 1-12. Mr. Larmand went to Knights
Stadium and his wife placed the called requesting assistance in unlocking an automobile. The
call was placed at 10:14 pm. Rec. on App. at 285, 11 10-22. Mike Taylor, who at the time was
employed by Pop-A-Lock, received the call at 10:18 pm. Rec. on App.285 at 23-25. Mr. Taylor
called Ryan Lochbaum, a former employee who was terminated in October of 2008, at about
~ 10:43. Rec. on App. at 131, 11 6-8. Mr. Lochbaum testified that Mr. Taylor was simply asking
him for directions to Knight Stadium. He had previously told officers involved in the case that
Mr. Larmand and Mr. Lemire were trying to lure him out to Knight Stadium that evening. Rec.
on App. at 129,11 5-11. As he had been terminated several months before, Mr. Lochbaum had no
legitimate reason to be responding to a call for Pop-A-Lock. Mr. Lochbaum had also been
denied unemployment benefits because of his misconduct while employed by Pop-A-Lock. This
upset Mr. Lochbaum. Rec. on App. at 122, 11 3-15..

| After no one from Pop-A-Léck or anyone trying to steal the service call came to
Knights Stadium, Mr. Larmand decided to go by the residence of Mr. Lochbaum. He went for
the purpose of seeing if any employees of Pop-A-Lock were there and to determine if a red car
with a Pop-A-Lock sign was at the residence. Rec. on App. at 354, 11 1- 12. Mrs. Larmand had
received reports of a red car with a Pop-A-Lock sign being seen in the Charlotte area. Rec. on
App. at 297,11 17-25. When Mr. Larmand drove by Mr. Lochbaum’s residence, he noticed

several people gathered around a van but did not see a red car. He parked his truck past the



h.ouse and instructed Mr. Lemire to remain in the truck. Rec. on App. at 355, 11 12-16. He then
walked to the residence of Mr. Lochbaum. He stood in the street near the van for a short period
of time until someone acknowledged his presence. He stated that he wished to speak to Mr.
Lochbaum. A person notified Mr. Lochbaum that someone was there to see him. Rec. on App.
at 357,11 12-20. Mr. Lochbaum then asked the others bresent to leave as he wanted to talk to Mr.
Larmand in private. Rec. on App. at 27, 11 10-14. At least three other people were present when
Mr. Lochbaum asked to speak to Mr. Larmand in private. Rec. on App. at 23, 11 21-25 to 69, 11 1-
4. |
After Mr. Lochbaum and Mr. Larmand had spoken for a brief time, Mr. Lg:mire,

who had left the truck after Mr. Larmand left, came at Mr. Lochbaum with a pistol. Rec. on
App. at 105, 11 14-22. Mr. Lochbaum turned to confront Mr. Lemire and grabbed the pistol. In
the struggle they both fell to the ground. At that point the neighbors who were with Mr.
Lauchbaum earlier came and helped subdue Mr. Lemire. When the two fell to the ground, Mr.
Lochbaum testified that Mr. Larmand tried to pull him off of Mr. Lemire. Rec. on App. at 106, 1
18-24. Mr. Lauchbaum was successful in obtaining the pistol from Mr. Lemire. At that point the
struggle ended and Mr. Larmand and Mr. Limire left the area. 109, 1l 4-14. Mr. Lauchbaum
received only a very minor scratch to his hand. Rec. on App. at 114, 11 16-22.

- After leaving the scene Mr. Larmand was stopped by William Watson of the Rock
Hill Police Department. Mr. Lemire was arrested that night for presenting and pointing a
firearm. Mr. Larmand was briefly questioned and released. Rec. on App. at 14,11 1-16. Mr.

Larmand was arrested the next day when he came to arrange bail for Mr. Lemire.



Argument
Question I

Did the trial court err in submitting his written charge to the jury when the
jury had not requested it and after they had been deliberating for over three hours and
forty minutes?

While South Carolina has no rule that permits a trial judge to send written
instructions to a jury, the South Carolina Supreme Court has held that such a decision, while
discouraged, is left to the sound discretion of the trial judge. As the Court said “While the
written submission of the jury instructions could aid a jury in properly applying the law to the
facts before it, this practice should be carefully exercised by the Bench.” State v. Turner, 373
S.C. 121, 129, 644 S.E.2d 693, 697-698 (2007). In State v. Covert, 382 S.C. 205, 675 S.E.2d
740 (2009) the Supreme Court reversed the decision of the trial judge to send just a statute to the
Jury. In that case the Court said “We caution the bench again, as we did in Turner, that this
practice should be used sparingly, and only where it will aid the jury and where it will not
prejudice the defendant.” Id. at 210, 675 S.E.2d at 743.

In the present case the trial judge did not fully examine the facts concerning the
submission of written instructions as urged by the South Carolina Supreme Court. First the jury
did not ask for the entire charge. The note from the jury requested “Can we have a copy printout
of the statute of the three charges.” Rec. on App. at 562, 11 7-8. The trial court then proceeded to
give the jury one copy of the entire charge. He did not give each juror a copy of the charge. As
defense counsel argued “And there being one copy of the charge, I would hesitate a juror or a

group of jurors being able to try and use the written charge to cite and to overcome what the jury



has heard in their minds.” Rec. on App. at 563, 11 6-8. Defense counsel further argued that as the
charge was about twenty-two pages long and only one copy, a juror may have a tendency to pick
and choose certain portions to the exclusion of other parts.” Rec. On App. at 563, 11 22-25 to
564, 11 1-4. This tendency was amplified when the charge was given only to the jury foreman
whilé the rest of the jury was in the jury room. (Court report’s written notes). The foreman then
re-entered the jury room as the “keeper of the law” with no instructions to the remaining jurors as
to their right to fully read the instructions nor an admonishment not to take portions of the charge
out of context.

In Turner, where sending the written charge to the jury was approved with the
admonition that it should be used sparingly, the charge went to the jury at the beginning of the
deliberations. The opinion in Turner is not clear if one copy or twelve copies of the charge went
to the jury room. But the likelihood of prejudice from a chargev given at the beginning of
deliberations is not the same as one when the jury is struggling to reach a verdict. And the
prejudice is enhanced when only one copy is sent and the jury is not cautioned to read the entire
charge and not cautioned against taking a portion out of context. In addition, as noted above, the
jury never asked for the entire charge. They were only interested in the statute. This fact
increases the probability that the jury concentrated on only a portion of the written charge and not
the entire charge. The prejudice to the defendant is readily apparent as the record reflects that the

jury sent out a note that said “Reached verdict on three charges, deadlocked on the remaining.”

? This note is very confusing at the very least. As the conspiracy and lynching charges
would require the jury to find that both defendants were involved, the jury should have reached a
verdict as to the lynching and conspiracy charges against both defendants. They could not have
found one defendant guilty of lynching or conspiracy without finding the other defendant guilty.
The only charge they could have reached a verdict on that would not require a conviction of the

6



Obviously the jury had not carefully read the jury instructions or had taken some of the
instructions out of context.

The trial judge did not use caution in deciding to send the entire charge to the jury
as the jury had not requested the entire charge. He further did not exercise caution when he sent
only one copy of the charge to the jury. And finally he did not exercise caution when he failed to
instruct the jury not to take a portion of the charge out of context and to consider the entire
charge. As no caution was exercised, the submission of the written charge was reversible error.

Question I1

Did the trial court err in failing to direct a verdict on the charge of lynching
second degree when the state failed to prove either defendant committed an act of violence
upon the body of Ryan Lochbaum as alleged in the indictment and required by the statute?

The indictment against Frank Larmand alleged that he along with Leo David
Lemire did “inflict an act of violence upon the body of another resulting in physical injury to the
victim, to wit: he did along with Leo David Lemire attack and assault Ryan Lochbaum, all in
violation of Section 16-03-220.” (Indictment against Frank Larmand.) Neither defendant
inflicted an act of violence upon the body of Ryan Lochbaum as alleged in the indictment. The
sole injury to Mr. Lochbaum was some scratches to his hand that occurred while he was
struggling with Mr. Lemire. Rec. on App. at 114,11 16-19. Mr. Lochbaum described the efforts

of Mr. Larmand as “trying to pull me off Leo.” Rec. on App. at 106, 124. Mr. Lochbaum

other co-defendant was to have found Mr. Lemire guilty of pointing and presenting a firearm.
The confusion by the jury had existed for some time as earlier they had asked “If we think one is
guilty of a charge, do we have to automatically vote that the other party is also guilty of the
charge?” Rec. on App. at 552,11 15-17.



admitted Mr. Larmand never struck him. Rec. on App. at 143, 11 5-13. Neither the injury or the
actions of Mr. Larmand would, under any reasonable interpretation, constitute an act of violence
upon the body of Mr. Lochbaum.

Under Jackson v. Virginia, 443 U.S. 307 (1979), the state is not permitted simply
to produce some evidence by which the conviction could be sustained. It must do more. The
civil rule that if there is a scintilla of evidence the case must be submitted to the jury, is, after
Jackson, not applicable to a criminal case. In Jackson, the United States Supreme Court
specifically held that a modicum of evidence was not sufficient to convict in a criminal case.
While cases frequently say that a court does not weigh evidence, to determine the difference
between a modicum of evidence and sufficient evidence to convict in a criminal case, a court
must, to some extent, weigh the evidence. In Jackson the United States Supreme -Court said
“Any evidence that is relevant - - that has a tendency to make the existence of an element of a
crime more probable than it would be without the evidence . . . could be deemed a ‘modicum.’
‘But it could not seriously be argued that such a ‘modicum’ of evidence could by itself rationally
support a conviction beyond a reasonable doubt.” Id. at 320. Thus, for an appellate court to
decide whether there is more than a modicum of evidence, as required by Jackson, does require
the court, at least to some degree, to weigh the evidence. What an appellate court may not do is
to determine the credibility of the witnesses. That function is strictly for the jury. In the present
case on the question of an act of violence upon the body of Ryan Lochbaum, there is at the very
least only a modicum of evidence to sustain the conviction.

South Carolina Code § 16-3-210 defines lynching in the second degree as “any

act of violence inflicted by a mob upon the body of another person and from which death does



not result.” (emphasis added) The only difference between lynching first degree and second
degree is that a death results from the act of violence in lynching first degree. The legislature thus
by implication meant for the act of violence to be serious. The fact that the minimum
punishment is three years and a maximum of twehty further supports this position.

To be guilty of lynching second degree an attempt to inflict an act of violence
would not be sufficient. The statute requires that the act of violence actually be inflicted upon
the person. Nor is it sufficient to commit a simple assault and battery upon another person. To
interpret the statute in such a manner that a simple assault and battery is an act of violence
sufficient to invoke the lynching statute would permit the state to elevate a misdemeanor that
carries a maximum sentence of 30 days, and make it a twenty year felony with a three year
minimum. The basis for this increase in punishment would be simply because more than one
person was involved and not because the injury was more severe or the beating more heinous.
Such is not a reasonable interpretation of the statute. While theoretically possible, death
generally does not result from a simple assault and battery and therefoye would not be an act of
violence “from yvhich death does not result.”” |
The statute also requires that the act of violence be inflicted upon the person. An

act of violence directed at a person is not sufficient. A threat of an act of violence is not

sufficient. The act of violence must make contact with the body of the person. The legislature

> The trial judge instructed the jury at one point that if the jury found an act of violence
against the victim, then they could convict. Rec. on App. at 545, 11 12-16. The word “against”
has a different meaning from “upon.” While no objection to the use of “against” was made, the
jury very easily in reading the written instruction have latched on to that word in arriving at a
verdict. Even without an objection, a finding of guilt based on a finding of “against” as opposed
to “upon” would not be proper.



did not say “to use an act of violence toward another person” or “in relationship to another
person” of “in regard to another person.” They used the word “upon” which requires that some
contact exist between the act and the person acted upon. An act of violence upon the body of
Ryan Lochbaum was simply not proven in this case.

Question 111

Did the trial court err in failing to direct a verdict of not guilty on the charge
of lynching second degree because the state failed to prove a premeditated purpose or
intent to commit an act of violence upon another person?

The State is required to prove more than the fact that two or more people inflicted
an act of violence upon the body of a third party. They must prove that prior to the act the
individuals involved in the act planned and premeditated the attack upon the body of the person.
This Court has recognized that the premeditation may bé proven by circumstantial evidence. -
State v. Smith, 352 S.C. 133, 572 S.E.2d 473 (Ct. App. 2002). Proof of this element of the
offense must not, however, be left to speculation, conjecture or surmise.

In_State v. Cherry, 361 S.C. 588, 606 S.E.2d 475 (2004) the South Carolina
Supreme Court said “The circuit court should not refuse to grant the directed verdict motion
when the evidence merely raises a suspicion that the accused is guilty. ‘Suspicion’ implies a
belief or opinion as to guilt based upon facts or circumstances which do not amount to proof.”
Id. at 594, 606 S.E.2d at 478. This Court in State v. James, 362 S.C. 557, 608 S.E.2d 455 (Ct.
App. 2004) said “If there is any direct evidence or substantial circumstantial evidence
reasonably tending to prove the guilt of the accused, we must find the case was properly

submitted to the jury.” Id. at 561, 608 S.E.2d at 457 (emphasis added). No direct evidence of
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premeditation was presented by the State. The question here, therefore is was there substantial/
circumstantial evidence reasonably tending to prove the guilt of Frank Larmand?

In this case the government produced no evidence of any planning or
premeditation prior to the altercation. The evidence at trial showed that when Mr. Lochbaum
confronted Mr. Lemire, who had the gun, Mr. Larmand did not immediately start attacking Mr.
Lochbaum by striking him and attempting to inflict any act of violence upon Mr. Lochbaum.
Instead he simply attempted to pull Mr. Lochbaum off his brother-in-law without inflicting any
act of ‘violence upon Mr. Lochbaum. Rec. on App. at 1506 11 18-24. No actions by Mr. Larmand
and Mr. Lemire indicated any plan to jointly inflict an act of violence upon Mr. Lochbaum. Even
if the act of Mr. Lemire in presenting or pointing ;1 firearm at Mr. Lochbaum is considered an act
of violence, the record is devoid of any direct or circumstantial evidence that Mr. Larmand

.planned, encouraged, or aided Mr. Lemire in such an act. Under the law that applies to this case,
two people simply arriving at the same area is not sufficient to show planning and sustain the
conviction.

In State v. Hernandez, 382 S.C. 620, 677 S.E.2d 603 (2009) the South Carolina
Supreme Court held that merely showing up at the scene of a crime under suspicious
circumstance is not sufficient to prove the defendants knew the crime of trafficking marijuana.
was occurring. In Hernandez three individuals came to the location of a tractor trailer that
contained 900 pounds of marijuana. The three individuals arrived at the scene in a Ryder rental
truck following a Thunderbird that had been at the previous location of the tractor trailer. Thé
occupants of the Thunderbird had unloaded some furniture from the tractor-trailer. The three

vehicles then left together and went down a dirt road until they became stuck. At that point the

1



under cover agent who was driving the tractor trailer called off the o~peration and arrested the
driver and two passengers of the Ryder truck. The occupants of the Thunderbird escaped.

In reversing the conviction the Court said “The State claims that it is ‘nonsensical’
to find that the Thunderbird occupants did not know [Defendants] prior to this transaction.
However the State failed to present—any evidence such as acts, declarations or specific conduct to
support this inference, and thus, we find that conclusion that [Defendants] knew the Thunderbird
and therefore had knowledge of the drugs in the traile; is mere speculation.” /Id. at 624, 677
S.E.2d at 606.* The same is true in this case. All the State established is that the two defendants
were at the scene together. The State produced no testimony “such as gcts, declarations, or
specific conduct” to support the fact that any alleged act of violence upon Mr. Lochbaum was
premeditated. The State produced no statements by either party that encouraged or egged on any
alleged attack upon Mr. Lochbaum. The conclusion that there was a prior plan is mere
speculation and not sufficient to sustain a conviction.

Question IV

Did the trial court err in failing to direct a verdict on the charge of
conspiracy on the ground that the State failed to prove any facts that would reasonably
support an agreement between Frank Larmand and Leo Lemire to inflict an act of violence
upon the person of Ryan Lochbaum or present or point a firearm at the -person of Ryan
Lochbaum?

The South Carolina Supreme Court has said concerning a conspiracy, “The

* Even if the occupants of the Ryder truck had known the driver of the Thunderbird, that
still would not prove they knew of the marijuana.
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gravaman of the offense of conspiracy is the agreement or combination. Thus, we focus here on
the sufficiency of the evidence of an agreement between the alleged conspirators, and not, as the
étate would have us do, on the alleged common object . .. .” State v. Gunn, 313 S.C. 124, 134,
437 S.E.2d 75, 80 (1993)(emphasis in original). A conspiracy is not proven simply because
individuals may be together or engage in a common activity. “What is required is a shared,
single criminal objective, not just similar or parallel objectives between similarly situated
people.” Id. Thus, the mere fact that Mr. Larmand and Mr. Lemire were at the same place at the
same time is not sufficient to establish the agreement required to prove a conspiracy.

In the present case all the state has established is that Mr. Larmand and Mr.
Lemire arrive at the same place together. The State has not established that they both agreed or
even engaged in the same cohduct as it related to Mr. Lochbaum. The conspiracy alleged by the
State is to commit either the act of lynching or the act of presenting or pointing a firearm.
Therefore, as noted above, the State must prove either a conspiracy to commit an act of violence
upon the Body of Ryan Lochbaum or a conspiracy to present or point a firearm at Mr. Lochbaum.
The evidence in this case shows that Mr. Lochbaum attacked Mr. Lemire when Mr. Lemire came
at him with a pistol. Mr. Larmand did nothing to promote, assist or aid Mr. Lemire in the act of
presenting and pointing a firearm. All the testimony as to Mr. Larmand’s action shows that he,
according to Mr. Lochbaum, attempted to pull Mr. Lochbaum c;ff Mr. Lemire. Rec. on App. at
106, 11 18-24. While a conspiracy may be proven by circumstantial evidence, such evidence may

not be based upon speculation, conjecture or surmise. State v. Stewart, 278 S.C. 296, 295 S.E.2d
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627 (1982)(Ness, concurring)’ Nor may the conspiracy be established “by piling inference upon
| inference.” Gunn, 313 S.C. at 134, 437 S.E.2d at 81. State v. Mouzon, 321 S.C. 27, 467 S.E.2d
'122 (Ct. App. 1996), aff°d, 326 S.C. 199, 485 S.E.2d 918 (1997).

The United States Supreme Court has said “Without knowledge, the intent cannot
exist. Furthermore, to establish the intent, the evidence of knowledge must be clear, not
- equivocal. This, because charges of conspiracy are not to be made out by piling inference upon
inference, thus fashioning what . . . was called a dragnet to draw in all substantive crimes.”
Direct Sales Co. v. United States, 319 U.S. 703, 711 (1943). In the present case the State has
piled inference upon inference. The state has charged a conspiracy to commit the crimes of
lynching second degree or presenting or pointing a firearm. The lynching second degree was to
be committed by the use of the firearm. To prove this, the State asked the jury to infer the
following facts: 1. Mr. Larmand and Mr. Lemire both agreed to come to the residence of Mr.
Lochbaum. 2. Mr. Larmand knew Mr. Lemire had a firearm. 3. Mr. Larmand agreed with Mr.
Lemire to use the firearm to commit the lynching second degree. 4. They both agreed to go to
the residence of Mr. Lochbaum for the expressed intent to inflict an act of violence upon Mr.
Lochbaum. No direct facts exist to prove any of those facts. Thus, to prove the case the State is
required to pile inference upon inference to reach the conclusion that Mr. Larmand and Mr.
Lemire committed the conspiracy. Such a practice is not permitted in South Carolina. State v.
Hammitt, 341 S.C. 638, 535 S.E.2d 459 (2000); State v. Vasquez, 341 S.C. 648, 535 S.E.2d 465

(Ct. App. 2000); State v. Mouzon, 321 S.C. 27,467 S.E.2d 122 (Ct. App. 1995); State v. Gunn,

> While the fact seems self evidence that a criminal conviction may not rest upon
speculation, conjecture and surmise, the concurring opinion by Hon. Julius B. Ness is the only
reported criminal case in South Carolina that uses the phrase.
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In State v. Bagwell, 201 S.C. 387,23 S.E.2d 244 (1942)’ the defendant had
requested a simple charge that the testimony of a co-defendént was to be “received by the jury
with caution and should be scrutinized by the jury with great caution.” Id.at _ , 23 S.E.2d at
249. In holding the trial court did not commit error, the South Carolina Supreme Court said “A

| Judge cannot express in his charge, or intimate any opinion as to the weight or sufficiency of
testimony of accomplice without violating the prohibition of the Constitution as to charging upon
the facts.” /d. (emphasis added). When a judge instructs a jury that they may infer guilt from the
proof of certain facts that judge is both expressing and intimating an opinion as to the weight and

sufficiency of the evidence. He was making a comment on the facts.

7 T. FELDOR DORN, GUNS OF MEETING STREET (The University of South Carolina Press
2006) chronicles this murder and trial in great detail.
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CONCLUSION
For the foregoing reason, this Court should reverse the conviction of Frank
Larmand and direct that a judgment of not guilty be entered in this matter. In the alternative the

Court should remand this matter for a new trial.
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STATEMENT OF ISSUES 6N APPEAL
.

The circuit court exercised caution and did not abuse {ts discretion in sending the jury

a written copy of the entire charge as given. (Appellant’s Issue 1)
It

The circuit court properly denied Appellant’s Qirecled verdict motions on the charge
of lynching in the second degree because there was ample evidence of Appellant’s guilt to
submit the charge to the jury. (Appcllant’s Issues 11 & 1)

| 1.

The circuit court properly denied Appellant’s directed verdict motions on the charges
of criminal conspiracy and pointing and presenting a firearm, because there was ample
evidence of Appellant’s guilt to submit the charges to the jury. (Appellant’s [ssues IV & V)

| Iv.
The circuit court’s jury charge on the inference of guilt as a principal under S.C. Code

§16-3-240 was a proper stalement of the law. (Appellant’s Issue VI)



STATEMENT OF THE CASE

Respondent concurs with Appellant’s procedural Statement of the Case.



STATEMENT OF FACTS
On July 16, 2009, the York County Grand Jury indicted Appellant Francis V.
Larmand, Jr. (“LLarmand™), and his brother-in-law Leo David Lemire (“Lerﬁire”), on one
count ovflynching in the second degree, one count of conspiracy, and one count Aof pointing
and presenting a firearm. The matter was called for a jury trial on October 20, 2009, before
the Honorable William Ijl. Seals, Jr., Circuit Court Judge.

* Prior to trial, the State moved to amend each of the jynching indictments to. strike
language alleging physical injury resulted to the victim. The State explained this language
was included as a result of a drafting error, physical injury is not an element of lynching, and

“such language should be removed to avoid confusion to the jury. Larmand and Lemire both

consented to the proposed ameﬁdmem. (Trial Transcript [TT], pp. 14-15; Record on Appeal
[R.]. pp. 6-7).

Officer Willi.am Watson (“Officer Watson™) of the Rock Hill Police Department
testified he was on duty the night of April 30, 3009, and around midnight he responded to
a call about a fight involving a gun in a near-by subdivision, and a BOLO for a dark SUV
fleeing the sc-:ene. Ashe approachéd the subdivision, he saw adark Toyota 4Runner traveling
away from the subdivision at approximately sixty miles per hour in a twenty-five mile per
hour zone, and suspecting it could be the SUV in the 'BOLO, -he pulled it over. When Officer
Watson stopped the vehicle, Lamal1d was driving and Lemire was the passenger, and both
were wearing dark shirts and dark pants. After talking to them, Officer Watson arrested
Lemire for pointing and presenting a firearm, and allowed Larmand to leave at that time.

(Trial Transcript [TT], pp. 53-66; R., pp. 8-21).



The victim, Ryan Lochbaum (“Lochbaum™), testified he knew Larmand prior to April
30,2009, because he worked for Larmand’s locksmith business, Pop-A-Lock, until October, "
2008, but had only met Lemire once. He stated he never invited Larmand or Lemire (o his
home in Rock Hill, and to his knowl;adge neither individual had ever been there. (TT, pp.
141-143; R., pp. 96-98).

On April 30, 2009, Lochbaum had a birthday party for his son, and that night he and
and some of his neighbors continued to socialize in his driveway. Around midnight, a
neighbor Mark Whittington (“Whittington™) told him a man, subsequently identified as
Larmand, was standing in front of his home and wanted to talk to him. Lochbaum testified
he was shocked to see Larmand, and when he realized Larmand was upset, he asked his
neighbors for some privacy and they walked away. (TT, pp. 141-147, pp. 96-102).

| Lochbaum and L.armand began having a heated discussion. Atsome point, Larmand
broke eye contact and looked off to the side. When Lochbaum Jooked in the same direction,
he saw Lemire approaching him at a fast pace, carrying a handgun. He testified Lemire got
within about fifteen feet of him, extended his arm, pointed the gun at him, stated .“t.his is
what you get when you f**k with my family,” and pulled the hammer ba;:k on the gun.
When Lemire got closer, Lochbaum grabbed the gun, and as they struggled on the ground
for the gun, Larmand put Lochbaum in a choke hold from behind. (TT., pp. 146-151, 211;.
R., pp. 101-106, 166).

Lochbaum’s neighbors ran back and tried to get Larmand off Lochbaum and the gun
away from Lemire. During the struggle with Lemire, Lochbaum sustained injuries to his

“knuckles and hands from being dragged across the pavement. Lochbaum eventually got the



gun from Lemire, and took it inside his home because he “knew no one would believe this”
unless he had it. After Larmand and Lemire left, he brought the gun back outside, emptied
lhé bullets on the grc.>und, and laid the gun next to the bullets. (TT, pp. 146-156;R., pp. 101-
. |

Whittington testified he lived about five houses down from Lochbaum, and on the
night of April 30, 2009, he; Ronald Lec Edward (“Edward”), and Michael Devin Fivecoat
(“Fivecoat™) weré standing in the driveway of Lochbaum’s home. Around midnight, he
" noticed aman he had nevcr seen before standing in front of Lochbaum®s driveway. He stated
the man, identified in court as [.armand, \'\'ore a black shirt and black pants, and appéared to
be “kind of edgy.” After Lochbaum and Larmand started talking, Whittington, Edward, and
Fivecoat walked down the strcet, but Whittington thought there might be trouble and
observed Lochbaum and Larmand from a distance bécause “[1]t’s not normal for somebody
to come up dressed in dark clothes in the middle of the night just to talk to somebody.” (TT, |
pp- 66-73; R., pp. 21-28).

As Lochbaum and Larmand continued to talk, Whittington saw a sec'ond man, later
identified as Lemire, suddenly emerge from the darkness and run toward Lochbaum with his
hand up. Whittington, Fivecoat, and Edward immediately ran back to help Lochbaum, and
- saw Lochbaum trying to disarm Lemire. Whittington testified Lemire was on the ground,
lochbaum was on top of Lemire, and 1.armand had Lochbaumina choke hold. Whittington
grabbed Larmand around the waist, and pulled him off Lochbaum while the other men got
the gun away from Lemire. Larmand and Lemire then ran d(;wn the street and Whittington

called the police as he chased them. Larmand and Lemire sped away in their vehicle, which



was parked about a half'a mile down the road from Lochbaum’s house. (TT, pp. 73-106; R.,
pp. 28-61).

‘Jessc Harris (“l-larris”)‘tes(iﬁcd he lived next door to Lochbaum in Apri], 2009.
Around midnight on April 30, 3009, he Iooked.oul his window and saw L_ochaum arguing
with a man he identificd in court as Larmand. When he saw Larmand push Lochbaum, he
told his wife to call the policé and ran outside to help. By the time he got outside, the men
were behind Lochbaum’s van where he could not see them, but he heard a loud voice say,
“this is what you get when you f**k with my family.” When he got around the van, Harris
realized a third person, identified as Lemire, was involved in the scuffle, and Larmand had
Lochbaum in a choke hold. Harris initially attempted to put Larmand in a choke hold to get
him off Lochbaum, but he let £0 wheﬁ he realized a gun was involved. -(T’T., pp. 108-111;
R., pp. 63-66). |

Harris testi F;ed Lemire held the gun around the handle and the trigger, and Lochbaum
was trying to push the gun away. Harris saw the hammer was back on the gun, so he stuck
a finger in between the hammer and the gun to prevent it from going ovff, and used the other
hand (o try to pull the gun away. He testified the hammer closed on his finger at some point,
leaving a bruise or blister on his finger. When he demanded Lemire let go of the gun, Leﬁlire
repeatedly yelled? “f-you, he’s f'ing with my family, he’s f’ing with my family.’.’ The other
neighbors arrived on scene:'and Iarris told Whiitinglon to get Larmand off of Lochbaum,
who could not breathe because of Larmand’s choke hold, was purple in the face, and
appeared to be dving. He further testified Lemire did not let go of the gun until he kicked

him twice in the groin. (TT, pp. 108-117; R., pp. 63-72).



Edward testified he accompanied Whittington to Lochbaum’s house that night, and
Lochbaum appeared shocked when Larmand, who appeared to be agitated, unexpectedly
showed up. He walked away with Whittington and Fivecoat after Lochbaum and Larmand
stan_ed talking, but they all ran back when Whittington yelled “there’s more than one.” He
was the last one to get back, and he saw everyone scuffling in a “dog pile.” Lemire was at
the bottom below Lochbaum, and Larmand’s arms were around Lochbaum’s neck in a choke
hold. He heard Fivecoat say “oh, my god, thére’s a gun,” and heard another person using
“cuss words™ to say something to the effect of “don’t be messing with my family.”
Eventually, Lochbaum emerged from the pile with the gun, and Lemire and Larmand ran
down the strect. (TT, pp. 218-231; R., pp. 174-187).

Fi‘vecbat’s testimony regarding the events of April 30, 2009, corroborated the
testimony of Lochbaum, Whittington, Harris and Edward. He stated he did not know how
Larmand arrived, and he did not see or hear a car go by. He walked away when Lochbaum
asked for privacy, but conlinue.d to observe from Ia distance. When Whittington said

_someone else was there, he ran back to help and saw several people fighting in a dég pile,
but he did not realize there was a gun .involved until it was pointing at him. After Lemire
was disarmed, FiveC(')al followed Lemire and Larmand as they fled to their vehicle, and he
yelled at them to stop .Eecause the police were coming. When they sped é\vay in their
vehicle, he described the vehicle to Whittington. (T]-’, pp. 249-263; R., pp. 205-219).

Detective Lgslie Herring (“Detective Herring”) of the Rock Hill Police Department
testified he was assiéned to investigate the incident on May 1, the morning after it occurfed.

As a result of his investigation, he issued additional warrants against Lemire, and issued



warrants against Larmand. Herring testificd hc has been to Larmand and Lemire’s hometown
of Kannapolis, Noﬁh Carolina, and estimaicd it is at least an hour drive away from Rock
Hill. -(TT, pp- 273-281; R., pp. 229-237). |

After th'e State rested. Larmand moved fora dir-ecled verdict on the charge of pointing
and presenting a ﬁ.réarm. He argued the State only proved he was merely present when
LLemire brandished the gun, and thus presented no evidence or testimony he agreed or
conspired to have Lemire bring and brandish the gun. The State argued it presented
sufficient circumstantial evidence of a common agreement or understanding between
Lanmand and Lemire to find each responsible for the other’s actions under the hand of one
is the hand of all doctrine. The circuit court denied Larmand’s motion on the ground the acts
and declarations of an'y conspirator in furtherance of the conspiracy are deemied to be the acts

| and declaralions'of every other conspirator. (T'T, pp. 302-305; R., pp. 258-261 ).

Larmand then moved for a directed verdict on the charge of second degree lynching
“based on chronology more than anything else.” He argued the sequence of events
established by the Stale’s evidence showed Larmand was speaking with Lochbaum, Lemire
appeared, Lochbaum jumped on Lemire, and Larmand merely reacted to Loch»baﬁm’s actions
by jumping into the frag'. He further argued the State failed to prove the required
premeditation. The Stated argued it presented strong circumstantial evidence Larmand’s and
Lemire’s actions that night were not spontaneous, but instead resulted from a premeditated
plan and purpose to commit z;n act of violence againsi Lochbaum. The circuit court denied
the motion, stating ‘.‘[c]learl-y this is an issue for the jury to consider.” (TT, pp. 305-310; R.,

pp. 261-266).



~ The circuit court then asked Lemiré if he had any motions. Counsel responded
“In]othing from us at t'his time.” (TT, p. 310; R., p. 266).

Kerriann Larmand (“.Kerriami”), Larmand’s wife, testified she and Larmand bought
i’op-A-Lock in 1997, and she took it over completely in 2004. Pop-A-Lock employed
Lochbaum for almost thrce years, and she fired him in October, 2008, because he was giving
his personal cell phone number to customers. When Lochbaum subsequently applied for
unemployment-benefits, she objected and testified against him.

On April 30, 3009, she set up a “mystery shopper call,” a technique used to catch
individuals who try to illegally intercept theit customers before their authorized employee
can respond to a call. Shc testified Larmand and Lemire waited ata place called Knight’s
Stadium. Her records indical;: Pop-A:Lock received acall fequesting assistance at Knight’s
Stadium at 10:14 p.m. that night, and one of her employees, Mike Taylor, accepted the job
at 10:18 p.m., énd thch called Lochbaum at 10:40 p.m. Neither Mike Taylor nor Lochbaum
showed up at Knigﬁt’s Stadium that night. (TT, pp. 323-337; R., pp. 279-293).

The April 30" mystery shopper call alleged sémeone locked their keys in their car
alter a baseball game and nceded a key made. Larmand and LemAire were at Knight’s
Stadium to see if anyénc responded to the call)_. but no one did. Kerriann tc%stiﬁed her
business is I.ocated north of Charlotte in Kannapolis, but Knight’s Stadium is located closer
to Rock Hill in South Carolina. (TT, pp. 337-343; R., pp. 293-299).

On cross-examination, Kerriann claimed the April 30 mystery call did not target
- Lochbaum, but a‘lso stated a couple of employees told her Lochbaum had access to Pop-A-

Lock’s calls on his computer, and she stated she wanted to see if Lochbaum or anyone else
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would show up at Knight’s Stadium. She testified it was normal for Larmand to go out on
mystery calls, but this was Lemire’s first time, and Larmand planned 1o drive by Lochbaum’s
home to see if any Pop-A-Lock magnets or employees were there. She looked up
Lochbaum’s address on the Internet, and_ gave Larmand and Lemire directions there. (TT,
pp. 344-360; R., pp. 300-316).

Larmand testified he ran his own business called Frank’s Service Center in April
2009, but sometimes helped his wife with the Pop-A-Lock business, and it was not unusual
for him to wear black clothing because he worked on cars. Around the time of this incident,
there were concerns about non-employees intercepting Pop-A-Lock célls and taking their
business before they could respond, and with non-employees using Pop-A-Lock magnets on
their cars to take their business. (TT, pp. 363-370; R., pp. 340-347).

- Liarmand testified Lemire was not an employee of Pop-A-Lock, but Lemire
participated in the April 30 mystery call because Pop-A-Lock employees would not
recognize his voice or phone number. When no one responded to the mystery call that night
at Knight’s Stadium, Larmand was going to head home afier getting gas, but then decided
to drive to Lochbaum’s home in Rock Hill to see if any Pbp-A-Lock employees, or a vehicle
with a Pop-A-Lock magnet on it, were there. He asked Lemire to go with him, but stated
he did not know Lemire had a gun with him, and did not conspire with Lemire to point and
. present a firearm or lynch Lochbaum. (TT, pp. 371-378; R., pp. 348-355).

When he arrived at Lochbaum’s house, Larmand saw three men standing outside
Lochbaum’s van in the driveway. He did not see any Pop-A-Lock employees or magne_ts on

cars at Lochbaum’s house, but drove past Lochbaum’s house and parked up the street, out
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of sight. He stated he told Lemire he wanted to talk to Lochbaum, and to stay in the truck.

He walked down the sidewalk and stood at the bottom of Lochbaum’s driveway for
two or three minutes before 6ne of the men asked if he could help him. Larmand tesﬁﬁcd
Lochbaum appeared shocked to see him, and asked “what the hell are you doing here?” and
“how the hell did you find out where I live?”* He told Lochbaum lb leave his wife’s business
alone, and Lochbaum responded by asking why they were denying his unempioymcnt and
stating they were railroading him. Larmand testified he told Lochbaum he could “keep Mike
Taylor, too,” because he suspected Lochbaum was working with the current Pop-A-Lock
employec. (TT, pp. 378-38.2; R., pp. 355-359).

Larmand testified he then turned his back on Lochbaum and was walking back to his
vehicle when he heard Lemire say, “don’t f**k with my family.” Fle turned around, and saw
Lemire and Lochbaum struggling for the gun, and the ncighbors running back. He stated he
jumped into the pile because there were btwo guys on Lemire, and he put one hand on the gun
to make sure the barrel faced across the sl(eel, and one arm around Lochbaum to try and pull
him off Lemire. At that point, one or two guys jumped on him. Lochbaum came out of the
pile with the gun and stated, “[s]Jome idiol-s know how to hold a gun, but I know how to use
onc.” (TT, pp. 382-389; R, pp._359-366).

Larmand testified he helped Lemire up, they walked back to their vehicle, and drove
away, and they were pulled over by police about a minute later. Lemire was arrested during
the traffic stop, but Larmand was allowed to leave. He was arrested the next day when he
went to the courthouse lo. bail out Lemire. (TT, pp. 389-396; R., pp. 366-373).

On cross-examination, Larmand again admitted he did not see any Pop-A-Lock
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magnets and could not identify any Pop-A-Lock employees at Lochbaum’s house when Ee
drove by. He decided he wanted to talk with Lochbaum anyway, ahd parked down the street
because hedid not want Lemire to getinvolved. He admitted he walked up and immediately
accused Lochbaum of doing things in front of the group of people there, but stated he never
heard or saw l.emire coming behind him. (TT, pp. 399-414; R., pp. 376-391).

l.emire testified Larmand asked him to help him with a “sting” at Knight’s Stadium
on ApriIA 30, 2009, after he just happened to see Larmana at an intersection:‘ and he agreed
10 go along, use his phone to make the call, and be the call-back person.. -He had the gun on
him when he saw Larmand at the intersection, and put it under tﬁe seatin Larmqnd’s vehicle.
He testified he never told Larmand he had the pistol, and Larmand never asked him to bring
it along, they never talked about doing anything to Lochbaum, and Larmand never Fold him-
the sting was designed to get Lochbaum. He stated he was wearing a black shirt and black
pants that night because that is what he uspalily wears. (TT, pp. 444-459; R., pp. 422-437).

Wheﬁ no one responded to the mystery call at Knight’s Stadium, they left and
Larmand stopped to get gas. Lemire then‘agreed. to go with Larmand to Lochbaum’s home
to see if there were any Pop-A-Lock signs on any car at Lochbaum’s house, or ifany Pop-A-
Lock employees were there.

When they arrived at Lochbaum’s house, Larmand saw Lochbaum’s van in the
driveway, drove past the house, and parked the vehicle. Larmand told Lemire to wait in the
vehiéle while he went to talk to Lochbaum. Lemire testified he w'as waiting in the vehicle,
when he heard a loud voice that was not Larmand’s and some swearing. He then grabbed

his gun and walked toward the house because he wanted to make sure Larmand was alright.
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(TT, pp. 459-467: R., pp. 437-445).

As Lemire approached the house, he saw Larmand walking up the street toward the
vehicle, with Lochbaum walking behind him. He then saw people running up behind
Lochbaum and Larmand from the yard, so he walked up, told Lochbaum “don’t F with my
family,” and held the gun up in the air. He claimed he never pointed the gun at Lochbaum,
except maybe when he was raising it up in the air.

Lemire further testified one of the men sloppéd in front of him while another tried
o sr{cuk up behind him, and when he tried to look at the man coming up behind him,
L.ochbaum grabbed his arm and pushcd him. He stated his back gave out, he hit lhe‘ground, '
and Lochbaum and two other men jumped on top of him. He admitted the gun was loaded,
but stated he never attempted to fire it. (TT, pp. 467-471; R., pp. 445-449).

Lemire testified he let go of the gun, and Lochbaum grabbed it, said “any a**hole can
carry a gun. . . but I know how to shoot one,” pointed it at him and Larmand, and cocked it.
He and Larmand ran back to the their vehicle and drove away, but they were quickly stopped
by police, and he was arrested for .pointing and prescnting a gun. He learned about the
additional charges against him the next day while he was in jail waiting for his bond hearing.
(TT, pp. 472-475; R.,pp. 450-453).

After the defenserested, Larmand rencwed his previous motion fora directed verdict,
which the circuit court again denied. Lemire did not move for a directed verdict. (TT, pp.
516-517; R., pp. 494-495 ). .

During the jury charge conference, Larmond and Lemire objected to the language in

the proposed lynching instruction permitting the jury to infer that all persons present as
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members of a mob when an act of violence is committed have aided and abetted the crime
and are guilty as principals.' Relying on a recent appellate case striking down an instruction
allowing the inference of malicc from the use of a deadly weapon, they contended the jury
should ﬁol bc given any inference; regarding the elements of the crimes when self-defense
or defense of others is asserted. He also contended the language unconstitutionally shifted
the burden oI“faroof from the State to the defense. Noling»lhe language in the charge came
dircctly from the lynching statute, the ciréuit court overruled the objection. (TT, pp. 320-
322,517; R., pp. 276-278, 495).

The circuit court charged the jury on the law applicable 'to this case, including the
State’s burden of proof, the jury’s duty to find the facts and judge the weight of the evidence,
and the principle of accomplice liability. As to the specific charges, the court again charged
the jury the State had to prov;: each element beyond a reasonable doubt, and used the exact
language from the second degree lynching statute to instruct the jury what the State had to
prove in order to find Larmand and Lemire guilty, including the definition of a mob and the
requirement of premeditation. After the jury was excused, Lemire again objected to the
portion' ol‘thlej.ury charge congaining the inference language from the lynching statute, and
the circuit court again overruled it. (TT, p. 558-574; R., pp. 536-552). |

Afterdeliberating approximately one hour, the jury asked: “[i}f we think one is guilty
of a charge, do we have to automatically vote fhat the other party is also guilty of the

charge?” The circuit court recharged the jury on the elements of second degree ynching,

'Lemire’s counsel expressly included Larmand when arguing the objection. (TT, p.
321; R., p. 277).
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pointing and presenting a firearm, and criminal conspiracy. Lemire and Larmand renewed
their objections to the inference language from the lynching statute, and the circuit éourt
again overruled it. (TT, pp. 574-583; R., pp. 552-561).

Approximately two and a half hours later, the jury indicated it was not close to a
verdict, and asked for a printout of the statutes on the three charges. Tﬁe circuit court
indicated it was going to give the jury foreperson a print out of the entire charge exactly as
it was read to thé jury. Lemire and Larmand objected to giving the jury only one copy,
contending jurors may use the written copy “to cite and overcome what [they have] already
heard in their minds,” and jurors may emphasize certain sections of the charge. The circuit
court overruled their objection and gave the jury foreperson a copy of the entire charge. (TT,
pp. 584-587; R., pp. 562-565).

Approximately an hour later, the jury indicated it had reached é verdict on three

charges, but remained deadlocked on the remaining charge. Without objection, the circuit

court gave them the standard Allen charge. (TT, pp. 588-590; R., pp. 566-568)

The jury convicted Lapnand and Lemire oh all charges. Aﬂer the jury rendered its
verdict, Larmand asked the court to set the verdict aside on the grounds previously raised
regardinp; the inference language in the jury charge on lynching and providing the jury a
written copy of the jury charges. The circuit court denied the motion, and moved to
sentencing. (TT, pp. 591-592, 595; R., pp. 569-570, 573). |

By way of mitigation, Larmand asserted he only had a prior paraphernalia charge, he

/

was a hard working citizen, and was well known and liked in his community. Lemire

asserted he had a medical condition that would make incarceration difficult for him, the
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security clearance he had in connection with his business was ruined, and Lochbaum was
himself a “victimizer.” The circuit court then sentenced each of them 'to ten years
»incarccralion on 1Hc sec.ond degree lynching conviction, with five year concurrent terms on
the criminal conspiracy and firearm convictions. (TT, pp. 596-602; R., pp. 574-602).

The following day, Lemire moved for a new trial on the grounds raised during the
trial. After the circuit court denied his motion, both Larmand and Lemire moved for bond
pending appeal. Indenying their molionl1, the circuit court found “the nature of the crime was
a violent act,” there was “obvious bad blood between the Defendants and the victim,” and
releasing Larmand and Lemire “would be a danger to the community,” (TT, pp. 603-606; R.,

pp. 582-585). This appeal followed.
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" ARGUMENT

l. The circuit court exercised caution and did not abuse its discretion in

sending the jury a written copy of the entire charge as given.

(Appellant’s Issue I)

Larmand contends the circuit court erred in submitting the charge to the jury in
writing. In support of this contention, Larmand argues the charge was prejudicial because
the jury only requested a copy of the statutes, only one copy of .thc charge was sent back with
the foreperson, the jury was not instructed to consider the entire charge and not take a portion
outﬁofcomext, and the written charge was submitted after the jury was struggling to reach
a verdict. To the contrary, the circuit court prbperly exercised its discretion in sending the
Jjury a written copy of the entire charge, rather than portioﬁs of it.

Appellate courts will not reverse the trial court’s decisions regarding jury instructions

absent an abuse of discretion, and a show of prejudice. State v. Turner, 373 S.C. 121, 644

S.E.2d 693, 697 (2007); Clark v. Cantreil, 339 S.C. 369, 529 S.E.2d 528, 539 (2000); see

also State v. Douglas, 369 S.C. 424, 632 S.E.2d 845, 849 (2006) (“Generally, appellate
courts will not set aside convictions due to insubsianlial errors not affecting the result). '

While there is no statute or rule on point, our Supreme Court has held “[a] trial court
may, in its discretion, submit its instructions to the jury in writing.” Tumer, 644 S.E.2d at
697. In Turner, the trial judge charged the jury and informed them he would send back a
written copy of his charge. /d. The defendant objected, and the trial court submitted the
written charge without addressing the objection. /d.

Onappeal, the Supreme Court upheld the trial court’s submission of the entire written .

charge, and further found the appellant failed to show any prejudice resulting from the

17




alleged error. /d. While noting the submission of written instructions could help a jury
properly apply the law to the facts, the Court cautioned that the practice is not appropriate
for every case and should be exercised carefully. /d. at 697-98.

The Supreme Court Court revisited this issue in State v. Covert, 382 S.C. 205, 675

S.E.2d 740 (2009), and held it was error (o submit only a portion of a charge in writing. In
Covert, the trial judge allowed the jury to have a copy of the relevant trafficking statute

during deliberations. /d. at 741. The defendant objected, expressing concern the jury would

emphasize the portion submitted over the charge as a whole. See State v. Covert, 368 S.C.
188,628 S.E.2d 482 (Ct. App. 2006) (Anderson, J., concurring), aff’d as modified, 382 S.C.
205,675 S.E.2d 740 (2909). | |

In afﬁrmihg the conviction, the'Supreme Court held the trial courterred in submitting
| only the statutes in writing, .but found the error 'wa_s hérm]ess. Covert, 675 S.E.Zd at 741-
743. _The Cournt réiterated its warning in ng;: “[T1his practice should be used spgringly,
and only where it will aid the jury and where it will not prejudiee the defendant. It is never
appropriate, ho;vever, to give only part of the charge to the jury as was done in this case.”
Id. at 743 (emphasis added).

Similar to' the proccdure upheld in Turner, the circuit court in this case proberly
submitted a written copy of the entire charge to the jury. Further, this case is clearly
distinguishable from the procedure deemed inappropriate by thé Courtin Covert, because the
circuit ;ourt' expregsly Aeclined to give the jud a copy of the statutes only.

Even if it was error to give the jury a writtén copy of the entire jury charge,

Larmand’s attempts to show prejudice are without merit and lack authority. Contrary to his
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gssertions,‘ the, submission of written instructions after the jury has requested them, as
opposed to the beginning ofdeliberations: is actually /ess likely to result in prejudice. See
75A Am. Jur. 2d Trial § 978 (“It has been recognized that when a jury desires to be handed
the written instrpct.ions, no good reason exists to deny such request because giving the

instructions to them might avoid confusion in the jury room as to the contents of the

instfuctions”). In fact, Turner expressly recognized written instructions could assi§t a jury
in properly applying the law to the facts, but sought to prevent the systematic submission of
written instructions at the beginning‘ of deliberations in every case without prior
consideration. Turner, 644 S.E.2d at 697-98.

Waiting for the jury to requést written instructions allows the jurors to first deliberate
from memory on the charges ‘and evidence presented. The trial judge may then consult with

“counsel and assess the propriety of written charges, as the circuit court did in this case.

Larmand’s contcﬁtion every member of the jury should receive an individual copy
of the jury cha;ge is cqually misguided. Sucﬁ a practice would tempt jurors to deliberate
individuallf, thus hindering the jury’s ability to collectively reach a verdict. On the other
hand, submitting one copy of the charge with the foreperson allows the jury to collectively
discuss the law it must apply to the facts before it.

Finally; Lérmand contends pr.ejudice resultéd from the circuit court’s failure to
instruct the jury not to cénsidér any portion of the charge out of context. Signiﬁ;antly,
Larmand did not request such a charge. In any event, the circuit court properly precluded this
very possibility by sending the jmy a copy of the.entire charge, rather than just the portions

requested. It defies logic to argue, as Larmand does, that givi-ng the jury the entire charge,
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rather thanjust the specific portions of the charge it requested, somehow made it more likely
the jury would focus on only a portion of the charge.

It was clear the jury was struggling with its understanding of the law as charged.
After it requested copies of the applicable statutes, the circuit court properly decided, in
accordance withapplicable law. to give the jury a written copy of the entirejury charge rather
than portions of it. The circuit court properly exercised caution and did not abuse its
discretion in giving the entire charge to the jury in writing, and its decison on this issue

should be affirmed.
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Il.  The circuit court properly denied Appellant’s directed verdict

motions on the charge of lynching in the seccond degree because there

was ample evidence of Appellant’s guilt to submit the charge to the jury.

(Appellant’s Issues I & 111)

Larmand contends the circuit court erred in denying his directed verdict motions
because the State failed to prove he, along with co-defendant Lemire, committed an act of
violence upon the victim. In support of this contention, Larmand asserts the State failed to
prove the victim suffered physical injury as alleged in the indictment. Further, Larmand
argues S.C. Code §16-3-220 (2003) requires a serious act of violence resulting in serious
bodily injury, and contends the State failed to show such.

In addition, Larmand contends the State failed to prove he and Lemire assembled
with the premeditated purpose and intent of committing an act ofviolence upon the body of
Lochbaum. In su;;port, l.armand argﬁes the State’s e\A'idence-as to premeditation is purely

speculative and establishes only their mere presence at the scene of the crime.

A. Issue Preservation

As a threshold matter, Larmand never asserted at trial that the State failed to present
sufficient evidence ol an act of violence, and therefore, this issue is not preserved for
appellate review. It is axiomatic an issue must have been raised and ruled on by the trial
court to preserve the issue for revicw on appeal. See e.g., State v. Price, 368 S.C. 494, 629
S.E.2d 363 (2006) (issue must have been raised to and ruled on by trial judge to be preservéd
for appellate review); State v. Moore, 357 S.C. 458, 593 S.E.2d 608 (2004) (argumént

procedurally barred when it was not made to the trial judge); State v. Taylor, 355 S.C. 392,

585 S.E.2d 303 (2003) (when particular argument was not presented to the trial court, it was
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not preserved for appellate review); State v, Dunbar, 356 S.C. 138, 587 S.E.2d 691 (2003)

(party need not use exact name of legal doctrine to préscrve an issue for appellate review, but
it must be clear that the argument was presented on that ground).

- The only ground Larmand asserted as a basis for his directed verdict motion was
insufficient evidence of premeditation. After the State rested, Larmand moved fora directed
verdict “based on chronology more than anything else,” and asserted no evidence showed
lLarmand and Lemire acted with premeditation, intent, or as part of any plan. After the
deflense rested, LLarmand renched his directed verdict motion on the same grounds. After the
jury rendered its verdict, Larmand moved “for a new trial based on my earlier motions for
a directed verdict.” (TT, pp. 305-310, 517, 595; R., pp. 261-266, 495, 573).

Further, Larmand is precluded from arguing the State failed to prove the victim
suffered physical injury as alleged in the indictment because prior to trial Larmand consented
to striking this language from the’indiclment. The State moved to amend the indictment to
 strike the language alleging physical injury resulted to the victim on the grounds this was a
dralting error, physical injury is not an element of second degree lynching, and to avoid
confusing the jury. Counsel for Larmand and Lemire both stated they had no objection, and
the circuit count granted the motion. (TT, p. 15; R., p. 7). Having consented to the
amendnment, Larmand cannot now claim he was entitled to a directed verdict because the
State failed to prove physical injury.

B. Statutory Construction

Even if issues regarding the level of violénce and physical injﬁry were preserved,

however, LLarmand is misguided in contending S.C. Code §16-3-220 (2003) requires a
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“seritjus” act of violence resulting in “serious” bodily injury. In support of his contention,
Larmand -arg'ucs the tegislature “by implication meant for the act of violence to be serious,”
because the only difference between first and second degree lynching is whether death
results. Larmand further asserts the legislature could not have intended the severity of the
punishments provided under §16-3-220 to be based on whether “more than one person was
involved and not because the injury was more scvere or the beating more heinous.”

Contrary to Larmand’s assertions, the plain language of §16-3-220 is satisfied by any
degree of violence, and physical injury to the victim is cleiarly not an etement of the statute.
Further, reading §16-3;2?_0 in conjunction with its companion statutes reveals thé legislature
intended second degree lynching to be a serious crirﬁe based on whethér more than one
person committed the act of violence with premeditated intent.

Courts look to the plain meaning of a statute and the intent of the legislature when

interpreting statutes. See State v. Gaines, 380 S.C. 23, 667 S.E.2d 728, 733 (2008); see also

Auto Owncrslns Co. v. Rolhson 378 S.C. 600, 663 S.E.2d 484, 488 (2008) (“The cardinal

rule of statutory construction is to ascertain and effectuate the intent of the Legislature”).
“All rules of statutory constructions are subservient to the maxim that legislative intent must

prevail if it can be reasonably discovered in the language used.” Gaines, 667 S.E.2d at 733

(quoting State v. Pittman, 373 S.C. 527,647 S.E.2d 144 (2007)). “The court should give
words their .pl‘ain and ordinary 1t1eaning, without re.sort to subtle or fprced construction to
limit or expand the statute’s operation.” Rollison, 663 S.E.2d at 488. Further, statutes
addtessing the same subject matter must be construed together if possible. See Joiner.ex rel.

Rivas v. Rivas, 342 S.C. 102, 536 S.E.2d 372, 375 (2000) (“It is well settled that statutes
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déaling with the same subject matter are in pari maierial and must be construed together, if
po-ssible, to'produceva single, harmonious result”).

Lynching in the second degree is dcfined as:

Any act of violence inflicted by a mob upon the body of another person and

from which death does not result shall constitute the crime oflynchmg in the

sccond degree and shall be a felony.

§16-3-220. The plain statutory language does not req'uire physical injury, but focuses on the
act of violence rather than the resul;. The statute clecarly criminalizes all violent acts
committed by a mob on the body of a person, regardless of the degree of violence associated
with suéh acts.

The legislature’s use oftile phrase “any act of violenc‘e” precludes interpretations
limiting or qualifying the statute. [f the legislature intended the statute apply narrowly to
more serious f(;rms of violence, or intended to require a more specific showing of physical
- injury, itcould havé easily included such limiting language in the statute. See Sléle v. Prince,
3355.C. 466,517 S.E.2d 229, 234 (Ct. App. 1999) (declining to adopt narrow interpretation
of “act of violence™ for purposes of aggravated stalking statute wheré legislature could have
eésily.insened limiﬁng language and declined to do sd).

In a-ddilion, reading §16-3-220 in conjunction with S.C. Code §16-3-210 (2003) (first -
degree lynching), clearly reveals the legislaiive intent that any analysis of the difference
between ﬁrSl and second degrece lynching bcéin and end with whether death resulted. I
death (esullS-.from lynching, §16-3-210 applies and lh'e punishment is as severe as death, or
~ five (5) to forty (40) years in prison. If death does not result, §16-3-220 applies and the agl

is punishable by three (3) to twenty (20) ycars in prison.
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C. Sufficicney of the Evidence

When ruling on a directed verdict motion, the trial cbun is concerned with the
exisvlcnce or nonexistence of evidence, not its weight. Gaines, 667 S.E.2d at 752-33. In
reviewing the denial of a directed verdict, the appellate court must view the evidence and all
rcasonable inferences in the light most favorable to the State. /d. at 733. “If there is any

direct evidence or circumstantial evidence reasonably tending to prove the guilt of the

accused, the Court must find the casc was properly submitted to the jury.” State v. Gentry,
363 S.C. 93,610 S.E.2d 494, 500 (2005).
The intent of those assembled to mutually assist each other may be proven by

“positive testimony” or by ctrcumstantial inferences. State v. Barksdale, 311 S.C. 210, 428

S.E.2d 498, 500 (Cl‘._ .App. 1993). “The common intent to do vi(.)lencc to the person of
anothcr may be formed Eefore or during the assemblage;” however, “to sustain a conviction
for lynching the State must producc at least some evidence of premeditation.” /d.; State v.
Smith, 352 S.C. 13.3,‘ 572 S.E.2d 473, 475 (Ct. App. 2002). Premeditation is defined as
“willful deliberation anq planni'ng” or “conscioué consideration” preceding an act. Smith,
572 S.E.2d at 475. (quoting Black’s Law Dictionary 1199 (7th ed. 1999). “By definition
then, the premed.ilaled purpose and intent underlying a charge of lynching cannot be
spontaneous.” /d.

Contrary to Larmand’s contentions; there is ample evidence in the record he and
Lemire assembled together with the premeditated intent and purpose of committing an act
of violence on'Lochbaum, and subsequently committed such an act of violence. The record

establishes that on April 30, 2009, Larmand and Lemire traveled together over an hour’s
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distance from their home to Rock Hill, waited forapproximately an hour at Knights Stadium,
and then drove to Lochbaum’s home. They drove a vehicle un_familiér to Lochbaum, wore
all black, and brought a Vloaded revolver. They arrived at Lochbaum’s home around
midnight, drove past the house and parked out ofsigﬂt down the street. Larmand approached
the house alone, and asked to speak with Lochbaum. After Lochbaum’s neighbors walked
off, Larmand initiatéd an argument. Lemire approached along the dark strcet, unnoticed by
Lochbaum or his neighbors, then suddenly emerged from the darkness and ran toward
Loochbaum with the loaded revolver. Lemire cocked the gun and pointed it at Lochbaum,
stating “this is what you get when you f**k with my family.”

Lochbaum defended himself by grabbing for the gun. As he and Lemire struggled
on the ground, Larmand put Lochbaum in a choke hold. One wvitness testified l.ochbaum
was-purple in the face, could not breathe, and appeared to be dying. When Lochbaum’s
neighbors intervened and tried to get Lemire to release the gun, he respoqded, “f**k you,
he’s f**King with my family.” Fortunately, duc to his neigbors’ intervention, Lochbaum only
suffered minor injuries to his knuckles and hand from béing dragggd on the pavement.
Without the neighbors’ courage, however, Lochbaum could have been shot and killed by
Lemire; or choked to death by Larmand.

In addition, attempts to flee the scene of a crime serve as evidence of guilt. See State
v. Al-Amin, 353 S.C. 405, 578 S.E.2d 32, 36-37 (Ct. App. 2003) (“Flight from prosecution

is admissible as cvidence of guilt”™); see also State v. Crawford, 362 S.C. 627, 608 S.E.2d

886, 890 (Ct. App. 2005) (“Evidence of flight has been held to constitute evidence of

defendant’s guilty knowledge and intent”). “The critical factor to the admissibility of
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cvidence of Might is whether the totality of the evidence creates an inference that the
defendant had knowledge that he was being sought by the authorities.” Crawford, 608

S.E.2d at 891 (ciring State v. Beckham, 334 S.C. 302, 513 S.E.2d 606, 612 [1999]). “It is

sufficient that circumstances justify an inference that the accused’s actions were motivated
asa resu»ll of his beliefl that police officers were aware of his wrongdoing and were seeking
him for that purposg.” id. (citing Beckham, 513 S.E.2d at 612).

In this case, Larmand and Lemire knew the police were coming because as he ran
after them, Fivécoal yclléd at them that the police were on the way. (TT, p. 262; R., p.218).
Rather than stay and deal with the police, they immediately left the scene in Larmand’s
vehicle, but were quickly stopped by the policc after sbeeding at a rate of about twenty-five
miles per hour over the specd limit. (TT, p. 54; R., p. 9). Thus, their attempt to flee the

. » ~ . . .
scene serves as further circumstantial evidence of their guilt.

L.armand relics on State v, Hernandci, 382 S.C. 620, 677 S.E.2d 603 (2009), to
coﬁtend the State’s proof of prémcditatidn is purcly spéculalive, and merely proved he and
Lemire were prescnt at the scene of the crime. The defendants in Hernandez'wére convicted
of trafficking martjuana imdef S.C. Code §44-53-370 (Supp. 2006), which criminalizes
knowingly possessing or attcmpting to posgcss marijuana. They rented and drove a Ryder
truck to a location .whcre'lhcy met and formed a caravan with a tractor trailer and a
Thunderbird, the occupants of which were also implicated in the crime._The tractor trailer,
driven by undercover agents, containcd 900 pounds of marijuana for transport. When the
tractor trailer and Ryder truck got stuck in the mud,A the agents call off the operation and

arrested the defendants, but the occupants of the Thunderbird escaped. /d. at 605.

-
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The Supreme Court held there was insufficient circumstantial evidence the
defendants knew about the contents of the tractor trailer or knew the occupants of the
Thunderbird, finding the conclusion they did was “mcre speculation.” .The Court further
found, “[a]lthough [defendants’] actions may have becn suspicious, mere suspicion is
insufficient to support the verdict.” Id. at 605-606.

This case is distinguishable from Hernandgz. Even if the surreptitious manner in
which Larmand and Lémire arrived at Lochbaum’s house could be described as merely
suspicious, their subsequent attack on Lochbaum undoubtedly evinced their guilty intent and
purpose. Their premeditated intent as brothérs-in-léw to inflict harm on Lochbaum is further
manifested in Lemire’s statement to Lochbaum: “this is what you get when you £**k with
my family.” Finally, their attempt to flee indicates they were not merely present at the scene
with innoce;u intentions, bl‘ll committed the crime with the requisite premeditated intent and
purpose.

There is more than s.ufﬁcicnt evidence indicating Larmand and Lemire assembled
with the premeditated plan and intent to commit the act of violence they did in fact commit.
Considering lhé evidenég in the light most favorable to the State, there was ample evidence
war.ranting sLI.bmis‘sion of the case to the jury, and the circuit court properly denied

Larmand’s directed verdict motion as to the second degree lynching charge.
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1. The .circuit court properly denied Appellant’s directed verdict
motions on the charges of criminal conspiracy and pointing and
presenting a fircarm, becausc there was ample evidence of Appellant’s

guilt to submit the chargcs to the jury. (Appellant’s Issues IV & V)

Larmand a_Iso contends the circuit court erred in denying his directed verdict motions
on the charge of criminal conspiracy because the State failed to provide sufficient evidence
- of an agreement with Lemire to commit the crimes of lynching or pointing and presenting

a firearm. In supportof his t:omcnlion: Larmand argucs the State’s evidence waS speculative

and established a conspiracy “by piling inference upon inference.” He further contends the

lack of evidence on the conspiracy charge mandated a directed verdict on the pointing and

presenting charge since it was undisputed he never had the gun. Coﬁtrary to his contentions,

there was ample evidence Larmand and Lemire conspired to commit the crimes of lynching
“and pointing and presenting a fircarm.

Criminal conspiracy is defined under S.C. Code §16-17-410(2003) as “a combination
between two or more persons for the purpose of accomplishing an unlawful object or lawful
object by inawful means.” “The essence of a conspiracy is the agreement.” State v.
Buckmon, 3‘47 S:C. 316, 555 S.E.2d 402, 405 (2001). “[P]roof of an cxpress agreement is
not necessary, and direct evidence is not essential, but the conspiracy may be sufficiently

shown by circumstantial evidencc and the conduct of the parties.” Id. (citing State v. Kelsey,

331S.C. 50,502 S.E.2d 63 [1998)); see also State v. Sanders, 388 S.C. 292,696 S.E.2d 592,

596 (Cl.‘ App. 2009) (*“Ofien proof of conspiracy is necessarily by circumstantial evidence
alone™).

“[T]he law calls for an objective, rather than subjective, test in determining the
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existence of a conspiracy.” State v. Crocker, 366 S.C. 394, 621 S.E.2d 890, 897 (Ct. .App.

2005). [t is sufficient to show the participants involved “intended to act together for their
_shared mutual benefit within the scope of the conspiracy charged.” State v. Sims, 377 S.C.
598,661 S.E.2d 122,126 (Ct. App. 2008), uff’d, 387 S.C. 557,694 S.E.2d 9 (2010) (quoting

State v. Stuckey, 347 S.C. 484, 556 S.E.2d 403, 412-13 [Ct. App. 2001]).

The evidence in this case of a premeditated plan to attack Lochbaum is discussed in
depth above. That evidence was also sufficient to support the remaining charges. The
suspicious manner and circumstances under which Larmand and Lemire §0ughl out
Lochbaum late at night, got him alone, and then effectively ambushed him, were indicative

of their intent and agreement to commit these crimes. See State v. Barrosso, 320 S.C. 1, 462

S.E.2d 862, 867-68 (Ct. App. 1995) (“Although.. . . a conspiracy does not require overt acts,
where there is evidence of overt acts done in furtherance of the conspiracy, an inference may
-be drawn as to the existence and object of the conspiracy.”).

‘Further, Lemire’s statement “this is what you get when you f**k with my family®™
indicated he and Larmand, as brothers-in-law, were acting together for their shared mutual
benefit. Finally, Larmand and Lemire’s attempt to flee the scene further evinces their guilty

“intent. See Crawford, 608 S.E.2d at 890 (“Evidence of flight has been held to constitute
evidence of defenda.nt’s guilty knowledge and intent™).

Evidence of Larmand and Lemire’s suspicious conduct, overt acts, statements, and

flight from the scene, constituted sufficient proof of “acts, declarations, or specific conduct™
ncecessary to withstand a directed verdict motion on the charge of conspiracy. See Sanders,

696 S.E.2d at 592 (*“Although each of these factors alone may have supported only a mere
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suspicion of a conspiracy . . . when considered together, they yield the requisite level of proof
of ‘acts, declarations, or spccilic conduct’ . . . to withstand a directed verdict motion™)
(quoting Hemand.ez, 677 S.E.2d a1 605). Lemire’s act of pointing the gun at Lochbaum was
an overt act in furtherance of the conspiracy, for which La_m'nand was crimihally liable under
the hand of one doc‘lrine. Considering the ev.ide»ncg in the light most favorable to the State,
the circuit court properly denied Larinand’s direct verdict motion as to the co'nsp‘iracy and

firearm charges, and its ruling should be affirmed.
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IV. The circuit court’s jury charge on the infercnce of guilt as a
. principal under S.C. Codc §16-3-240 was a proper statement of the law.
 (Appellant’s Issuc VI)
l.armand asserts the circuit court erred in charging the jury they could infer all
persons present as members of a mob when the act of violence is committed are guilty as
principals. He argues this charge was redundant, confusing, and ambiguous in light of the
circuit court’s other charges on the statutory del‘mition ola ‘»‘_mob” under S.C. Code §16-3-
230 (2003), liability for the “natural and probable consequences™ of the acts of a co-
. conspira.tor, the theory of “the hand of one is the hand of all,” and “mere presence.” He
further contends the inslruclion improperly constituted a charge on the facts, an instruction
that particular evidence receive special weight or consideration, or an opinion as to the
weight or sufficiency of the evidence, all in violation of the South Carolina Constitution.
Asa thres};old matter, these particular issués concerning the jury charge were never
raised at trial, and a:re not preserved for appellate review. It is axiomatic an issue must have
been raised to and ruled on by the trial court to preserve the issue for review on appeal. See

e.g., State v. Price, 368 S.C. 494, 629 S.E.2d 363 (20006) (issue must have been raised to and

ruled on by trial judge to be preserved for appellate réview); State v. Moore, 357 S.C. 458,

593 S.E.2d 608 (2004) (argument procedurally barred when it was not made to the trial

judgc);' State v. Tavlor, 355 S.C. 392, 585 S.E.2d 303 (2003) (when particular argument was

not prescnted to the trial court, it was not preserved [ or appellate review); State v. Dunbar,
356 S.C. 138, 587 S.E.2d 691 (2003) (party need not use exact name of legal doctrine to
preserve an issue for appellate review, but it must be clear that the argument was presented

on that ground).
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At trial, the only objection Larmand and Lemire made regarding the permissive
inference under S.C. Code §16-3-24O (2003), was that itunconstitutionally shifted the burden
of proof. (TT, pp. 321-322, 517, 574, 582, 603; R., pp. 277-278, 495, 552, 560, 582).
Neither Larmand nor Lemire ever asserted the inference language was ambiguous, redundant,
or confusing to the jury. Further, neither asserted the jury charge amounted to an improper
charge on lhé facts, an instruction to give certain evidence special weight or consideration,
or an opinion as to the weight or sufficiency of the evidence. Therefore, those issues were
not preserved for appellate review and should not be considered by this couﬁ.

Even if those issues were preserved, however, they are meritless. The circuit court’s
charge was a clear, comprehensible, and proper statement of the law. In reviewing jury
charges for error, an appellate court must consider the trial court’s jury charge as a whole in

light of the evidence and issucs presen'led at trial. State v. Mattison, 388 S.C. 469, 697

S.E.2d 578, 583 (2010). “*A jury charge is correct if, when the charge is read as a whole, it

contains the correct definition and adequately covers the law.”” Id. (quoting State v. Adkins,

353 S.C. 31'2, 577 S.IE.2d 460, 463 [Ct. App. 2003]). “A jury charge that is substantially
correct and covers the law does not requirc reversal.” Id. (citing State' v. Foust, 325S.C. 12,
479 S.E.2d 50 [1996]).

“The trial court is required to charge only the current and correct law of South

Carolina.” Id. (citing Sheppard v. State, 357 S.C. 646, 594 S.E.2d 462, 472 [2004]). “An

appellate court will not reverse the trial judge’s decision regarding a jury charge absent an

abuse of discretion.” /d. at 584 (citing State v. Pitman, 373 S.C. 527, 647 S.E.2d 144

[2007]). “A confusing charge alone is insufficient to warrant reversal.” State v. Lee-Grigg,
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374 S.C. 388, 649 S.E.2d 41, 50 (Ct. App.2007) (citing State v. Kerr, 330 S.C. 132, 498
S.E.2d 212, 218 [CL. App. 1998)). |

The jury charge at issue in this case simply stated the law pertaining to second degree
lynching. Consistent with §i6-3-220, the circuit court instructed the jury the State must
“prove “the defendants acting as a mob committed an act of violence upon the body of another
that did not result in death.” The charge dcfined a “mob™ as “an assemblage of two or more
persons for the premeditated purpose and yvilh the premeditated intent of committing an act
of violence upon another person.” See § 16-3-230. Using language taken directly from §16-3-
240, the circuit court then instructed the jury “[i}t is permissible to infer that all persons
present as members of a2 mob when an aet of violence is committed have éided and
abetted the crime and are actually guilty as principals.” (TT, p. 566-567; R., pp. 544-545)
(emphasi.s added). |

[n support of his contention the §16-3-240 inference charge was redundant, Larmand
‘argues the court’s previous charge on the stalﬁtory definition of a 1n6b under §16-3-2_;>0
already told the jury “if a person plans on inflicting an act (.)f violence upon a person and is
present they alr.e guilty of the crime of lynching.” This contention is meritless because §16-3-
230 contemplates only the intent of those assembled to commit an act of violence, while
§16-3-240 conténplales the actual commission of the act of violence and the
contemporancoﬁs presence of mob members. Simply stated, the charge under §16-3-240
instructed the jury it must ﬁ.rst find the person to be a member of a mob under §16-3-230,

i.c., the person assembled with others with the premeditated intent to commit an act of

violence, before it could infer the person was guiliy as a principal if he was present when the
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act of violence was actually commitied.

In supportof his contention the permissive inference charge was confusing, Larmand
argues the court’s previous charges on natural or probable consequences, the hand of one is
the hand of all, and mere presence could have led the jury to believe “they may infer all
persons presént are members of'amob.” To the contrary, the charges Larmand references
further clarified that the jury could not infer guilt from mere presence.

The circuit court’s charge explained the hand of one is the hand of all *[i]f two or
more people are together, acting together, assisting each other in committing the offense.”
Further, “[w]hen two or more acting with a common plan of intent are present at the
cémmission of a crime it does not maticr who actually commits the crime. . . . The hand of
one is the hand of all.” The court further explained “[a] person who joins with another (o
commit an unlawful act is criminally responsible for everything done by the other person
which happens as a probable or natu.ral consequence of the act done in carrying out the
further plan and purpose.” Finally, the court plainly instructed the jury “mere presence at
the scenc of a crime is insufficient 10 »convicl one as principal on the thcory of aiding and

abetting.” (TT, pp. 564-566; R., pp. 542-544) (emphasis added).

Larmand relies on State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009), in support
of his conlenlio.n the permissive inference in this case is improperly ambiguous and
confusing. In Belcher, the Supreme Court held a trial court errs in charging malice may be
inferred by the use of a deadly weapon where “evidence is presented that would reduce,
mitigate, excus.e, orjustify” the corﬁmission of a homicide or assault and battery with intent

to kill. 685 S.E.2d at 809. In its reasoning, the Court observed the definition of malice
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“includes the absence of justification, excuse and mitigation,” and the absence of these

factors “cannot be inferred from the use of a deadly weapon standing alone.” /d. at 808

(citing Glenn v. State, 68 Md.App. 379, 511 A2d 1110, 1126 [1986]). By way of
illustration, the Court stated:

Say, for example, a homicide occurs by the use of a deadly weapon under
circumstances warranting a sclf-defense instruction. The killing would be
intentional, yet under our currently sanctioned charge, the jury would be
permitted to find malice merely because “if one intentionally kills another
with a deadly weapon, the implication of malice may arise.”

Id. at 809 (quoting State v. Elmore, 279 S.C. 417, 308 S.E.2d 781, 784 [1983]). In these

“specific circumstances, the Court found the inference of malice from the use of a deadly
weapon wo'uld be confusing and prcjudicial. /d.

This case is readily distinguishable from Belcher. Notably, the permissive inference ‘
in this case pertained to second degr.ee lynching, a crime for which malice is not an express
clement. Further, the pcrmissiye inference in this case did not allow the jury to infer the
existence of any of the subslzmtiyc clements of second degree lynching. Through accomplice

liability principles, the éharge only permitted the jury to infer persons guilty of lynching as
principals, rather than mere accessories, if the jury first found those persons were present
as members of a mob when the act of violence was committed, i.e., they assembled with the
premeditated intent and purpose of committing an act of violence. Finally, unlike the
judicially crcated malice inferencé at issue. in Belcher, the inference in §16-3-240 is
legislatively created for cascs involving lynching, and reveals the Iegislativé intent to allow

the jury to infer principal versus accessory liability under properly delineated circumstances.
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Larmand’s contentions the permissive inference charged to the jury was improper as
a charge on the facts, aﬁ instruction that particular evidence receive special weight or
consideration, or an opinion as (o the weight or sufficiency of evidence are equally without
merit. “Jury instructions must be considered as a-whole and, if as a whole, they are free from
error, any isolated portions which might be misleading do not constitute reversible error.”

State v. Jackson, 297 S.C. 523,377 S.E.2d 570, 572 (1989). “[T]he test is what a reasonable

juror would have understood the charge as meaning.” /d.
In this case, the circuit court’s instruction on the permissive inference of §16-3-240

merely explained the legal conclusion the jury could find if certain facts were established.

Seé State v. Dickey, 380 S.C. 384, 669 S.E.2d 917, 927 (Ct. App. 2008) (*A charge that
states the legal conclusions that would result from the establishment of certain facts is pot
necessarily an improper charge on the facts, nor a mandate 1o the jury to assume the truth of
the facts stated.”). The instruction at issue properly instructed the jury they could lcgally
hold persons liable as principals if they found the evidence showed those persons assembled
as amob with the premeditated intent to commitan act of violence, and those persons were
present when the act of violence was committed.

The instant case is analogous to the jury charge upheld by the Supreme Court in State

V. Ravﬁeld, 369 S.C. 106, 631 S.E.2d 244 (2006). In Rayfield, the trial judge charged the
jury, consisleni with applicable statutory law, that a victim’s testimony need not be
corroborated for a conviction of first degree criminal sexual conduct with a minor. /d. at
249. On appeal, the defendant argued the charge improperly commented on the facts,

emphasized the testimony of one witness, and carried a strong possibility of biasing the jury.
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id.

In upholding the tnal judge’s charge, the Court concluded a judge’s Aecision o
charge the statutory law “does not constitute reversible error when this single instruction is
not unduly emphasized and the charge as a whole comports with the law.” /d at 250. The
Court noted the trial judge “j‘ully and properly” instrucled:lhejury on “the State’s burden of
proofand théjury’s duty to find the facts and judge the credibility of the wilnesses.’; /d. The
Court further observed, “[t]he Legislature has decided it is reasonable and appropriate in
criminal sexual conduct cases to make abundantly clear - not only to the judge but also to the
jury = that a defendant may be convicted solely on the basis of a v.ictim’s testimony.” /d.

Similar to the jury instructions in ﬁay'ﬁeld; the instructions in this case did not unduly
emphasize the permissive inference of §16-3-240, and the charge as a whole comported wilﬁ
the law. The ci;cuil court repeatedly instructed the jury on the State’s burden of proof and
the jury’s exclusive duty lo"dccide all issues of fact and assess the credibility of witnesses.
(TT, pp. 564-567; R., pp. 542-545).

Finally, any alleged error in the circuit court’s jury instructions was harmless. See
Belcher, 685 S.E.2d at 809 (“Errors, including erroncous jury instructions, are subject 1o

harmless error analysis™). For purposes of §16-3-240, the State presented ample evidence

. Larmand and Lemire were more than merely present at the scene. The record shows they

assembled as a m.(_)b for purposcs of §16-3-230, and committed an act of violence on
Lochbaum for purposes of §16-3-220. In light of the overwhelming evidence of Larmand
and Lemire’s guilt, any error in charging the applicable statutory law was harmless beyond

a reasonable doubt.
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The circuit court charge as a whole was substantially correct and adequately covered

the applicable law. Accordingly, Larmand’s conviction should be affirmed.
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CONCLUSION
Based on the foregoing, Respondent respectfully submits that Larmand’s convictions
and sentences should be affirmed.
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Argument
Question I

Did the trial-court err in submitting his written charge to the jury when the
jury had not requested it gnd after they had been deliberating for over th;'ee hours ahd
forty minutes?

The State argues that Mr. Larmand cannot prove prejudice in the manner in which
the trial judge gave the foreman of the jury the written jury instructions. First, when written
instructions are given to a jury. in an improper matter, this court should presume prejudice. The
State should have the burden of proving the error was harmless beyond a reasonable doubt. The
Stéte cannot establish the improper sending of the written jury instructions to the jury was
harmless.

Secondly, the State has argued that sending the instructions to the jury after they )
begin deliberations is less likely to cause any prejudice to the defendant than giving the
instructions before the deliberations begin. The State cites virtually no authority to support this
position. Only when the written instructions are given with proper instructions on their use can
the State adequately argue that sending the instructions was not prejudicial to a defendant.

Contrary to the argument of the State, sending the written instructions with no
clarifying instruction that they are not to’consider one part of the charge to the exclusion of other
péns does not preclude the jury from considering only one portion of the written instructions. In
fact, with the written instructions being only given to the forewoman out of the presence of the
other jurors, the probability of the jury using the instructions in an improper manner is increased.

The other eleven jurors were not told they even had the right to look at the instructions much less



that they had the right to read the entire instructions themselves. If the forewoman elected to
read only a portion of the charge to them, the other jurors had no basis for determining that the
forewoman was acting improperly.

The State has argued that the accepted federal practice of giving each individual
Juror a copy of the charge would cause them “to deliberate individually, thus hindering the jury’s

-ability to collectively reach a verdict.” Br. of Resp. at 19. First this has not been found to be true
in the federal courts. Secondly, each juror is suppose to deliberate individually and arrive at their
verdict. This is exactly what the trial judge instructed the jury to do in this case. Rec. on App. at
567,11 6-10. A jury réom does not have a hajority rule. Any érocedure that enables each
individual juror to arrive at their individual decision as to guilt or innocence is not a hindrance to
our system of jurisprudence.

Mr. Larmand has not argued that giving the entire charge is more prejudicial than
giving a portion. Under the facts of this case they are both equally prejudicial to Mr. Larmand.
When, as the State concedes, a jury is struggling with its understanding of the law, a trial judge
should clearly and unequivocally instruct a jury how to use the written instructions the
forewoman was given. The trial judge did not exercisé caution in giving the instructions to the
jury because the trial judge gave no guidance to the jury in how to usé the written instructions he
gave only to the forewoman out of the presence of the other jurors.

Question 11

Did the trial court err in failing to direct a verdict of lynching second degree

when the state failed to prove either defendant committed an act of violence upon the body

of Ryan Lochbaum as alleged in the indictment and required by the statute?



Issue Preservation
The State first contends that the issue of a directed verdict being granted on
various grounds was not properly preserved. Unlike other appellate issues, the question of the
sufficiency of the evidence to convict whether a directed verdict is requested or not, is always
preserved. Rule 19(a) of the South Carolina Rules of Criminal Procedure provides “On motion
of the defendant or on its own motion, the court shall direct a verdict in the defendant’s favor on
“any offense charged in the indictment after the evidence on either side is closed, if there is a.
failure of competent evidence tending to prove the charge in the indictment.” (Emphasis added)
Thus, as the rule says “shall” the trial judge is under an obligation under the rule to direct a
verd-ict on his on motion if the evidence is not sufficient to co.nvict. No corresponding obligation
on the part of the trial judge is present under Rule 50 of the South Carolina Rules of Civil
Procedure.
The logic behind such é rule is simple. No greater denial of due process under

Article I § 5 of the Constitution of the State of South Carolina and the Fifth and Fourteenth
Amendments to the Constitution of the United States of America could occur than to have an
innocent man in prison because his lawyer failed to asked for a directed verdict, failed to ask for
a direct verdict on an proper ground or failed to cléarly express his grounds for a directed verdict.
When the state has failed in its proof, a citizen should not be incarcerated. Surely the State does
not argue that a citizen should be incarcerated when the state has failed in its burden of proof and
either his lawyer failed to ask for a directed verdict or asked for a directed verdict on the wrong
grounds.

The amendment to the indictment has no effect upon the issue raised by Mr.



Larmand. Mr. Larménd does not dispute that the statute does not require a serious injury, but it
does require that an act of violence be inflicted upon a person and not merely threatened or
attempted. The legislature used the word “upon” which can only be interpreted to mean actual
contact with the body of another. While arguably the state could have charged Mr. Larmand with
~ attempted lynching, they did not do so. |

And while the State argues that any degree of violence will satisfy the statute, the
State does not dispute the fact tHat no act of violence was inflicted upon the person of Ryan
Lauchbaum, which is required by the statute. While the statute, as urged by the State, does focus
on the act of violence, it also focuses on the act of violence being inflicted upon the person.

The State does in fact argue that a simple assault and Battery committed by two or
more people would result in a minimum sentence of three year and up to twenty years. If the
legislature had so intended they would have used the ph;ase “any assault and battery” rather than -
“any act of violence.” Most people would not think of a simple assault and battery as being an
act of violence. As the statute must be interpreted strictly against the state,-this Court should give
a meaning to “act of violence” to exclude a simple assault and battery. “[W]hen a statute is
penal in nature, it must be construed strictly against the State and in favor of the defendant.”
State v. Blackmon 304 S.C. 270, 273, 403 S.E.2d 660, 662 (1991). Strictly construing the words
“violence” and “upon” this Court should conclude it means substantially more than a mere
assault and battefy and reverse the conviction of Mr. Larmand.

Question 111
Did the trial court err in failing to direct a verdict on the charge of lynching

second degree because the state failed to prove a premeditated purpose or intent to commit



an act of violence upon another person?

The charges against Mr. Larmand are based entirely upon circumstantial evidencé.
There is no direct proof of any agreement between Mr. Larmand and Mr. Lemire to commit the
crimes for which they were charged. As the State correctly argues “By definition then, the
prerheditated purpose and intent underlying a charge of lynching cannot be spontaneous.” Br. of
Resp. at 25, quoting State v. Smith, 352 S.C. 133, 137, 572 S.E.2d 473, 475 (Ct. App. 2002).
Thus the state is required to prove that prior to the arrival of Mr. Lemire at the scene, there was
an agreement bet\z;/een Mr. Larmand and Mr. Lemire to commit an act of violence upon the
person of Ryan Louchbaum.

Every fact in this case is consistent with an innocent explanation. What was the
act of violence the two allegedly conspired to inflict upon the person of Ryan Louchbaum‘? Were
they going to shoot him? Were they going to merely threaten him which is not an act of violence
upon a person and therefore not lynching? Were they going to beat him up or just push him
around? The jury is simply left to speculate as to what the intent was, if any. The facts simply
do not support a plam;ed intent to harm Mr. Louchbaum.

Both Mr. Larmand and Mr. Lemire knew that other people were present as they
saw them when they drove by Mr. Louchbaum’s residence. Mr. Larmand did not request to meet
with Mr. Louchbaum alone. This request was made by Mr. Louchbaum. When Mr. Larmand
and Mr. Louchbaum met privately, at Mr. Louchbaum’s request, Mr. Larmand did not direct him
away from Mr. Louchbaum’s house to the open field area next tc; his house. Instead they went to
the area closer to his neighbor, Jessie Harris. Rec. on App. at 35,11 1-9; 110, 1l 1-3; 150, 11 7-9.

Mr. Larmand never hit, pushed or shoved Mr. Lochaum before Mr. Lochbaum grabbed Mr.



Lemire. Rec. on App. at 144, 11 12-17. The melee that followed was described as a “chain
reaction.” Rec. on App. at 49, Il 5-6.

The State further argues that the circumstantial evidence in this case proves a
conspiracy because Mr. Lemire approached Mr. Louchbaum saying “this fs what you get when
you f**k with my family.” Brief of Resp. at 30. This statement only indicates a personal
statement of Mr. Lemire. It does not indicate a joint venture of any type. Had Mr. Lémire said
“this is what you get when you f**k with our family” then the sentence would have indicated a
joint venture by Mr. Leomire and at least one other person. By using the word “my” Mr. Lemire
is indicating his personal opinion and actions and not an opinion and action Mr. Larmand shared
with him.

The State argues that because Mr. Larmand parked one:half mile away he planned
on attacking Mr. Lochbaum. First, according to the scale of the Google Earth map used as an
exhibit, the distance is slightly over 1,110 feet. The car was parked in the vicinity of several
houses from which people could observe and describe the car. After the alleged attack they
would both have to go over 1,000 feet to the automobile. The logic of placing a get away car so
far from the scene of the alleged planned attack simply»does not support the inference that the
attack was planned by both Mr. Larmand and Mr. Lemire.

The State further argues that the fact that Mr. Larmand fled the scene also
evidence of their guilt. In State v. Grant, 275 S.C.404, 272 S.E.2d 169 (1980) the South Carolina
Supreme Court said “evidence of flight tends to be only marginally probative as to thé ultimate
issue of guilt or innocence.” Id. at 408,272 S.E.2d at 171. Under the facts of this case evidence

of flight is even less than marginal. After the fight the firearm Mr. Lemire possessed was in the



hands of Mr. Louchbaum. Both Mr. Larmand and Mr. Lemire had been in a altercation with
several individuals. They were out numbered. Mr. Jessie Harris testified that someone, he
thought Mr. .Lochbaum, told Mr. Larmand and Mr. Lemire to leave. Rec. on App. at 78, 1l 18-25.
They quicklylleft the scene. When the officer turned on his blue light, Mr. Larmand s.topped‘his
automobile and did not try to evade the police. Rec. on App. At 12, 1124-25to0 13,11 1-3.
Apparently Mr. Larmand was not even given a ticket for speeding. Rec. on App. at 14,11 1-13.

Mr. Lemire testified that he was told to remain in the car. Rec. on App. at 441, 1l
15-20. He did not leave the truck until after he heard a loud argument. Rec. on App. at 444, ||
13-16. He testified that his leaving the truck was not part of any plan or scheme.

This Court has held, when a case is based only upon circumstantial evidence, the
evidence must be substantial. Srate v. James, 362 S.C. 557, 561,608 S.E.2d 455, 457 (Ct. App.
2004). See, also, Jackson v. Virginia, 443 U.S. 307 (1979). The reason for such a rule is simple.
A purely circumstantial evidence case is the only case ever tried in our criminal justice system in
which every witness can tell the truth and an innocent man be convicted. While cross i
examination may be effective in some cases to prove that a witness is not being truthful, cross-
examination is seldom able to discredit the witness in a purely circumstantial evidence case
because the witness is being truthful. Under the facts of this case there is simply no substantial
evidence that Mr. Larmand planned any attack on Mr. Louchbaum. The facts are siﬁply not
sufficient to convict Mr. Larmand of the crimes for which he was convictéd.

Question 1V
Did the trial court err in failing to direct a verdict on the charge of

conspiracy on the ground that the state failed to prove any facts that would reasonably



support an agreement between Frank Larmand and Leo Lemire to inflict an act of violence
upon the person of Ryan Lochbaum?

For the reasons stated in Argument III above, the trial court should have directed a
verdict on the conspiracy charge. As a practical matter, if a person is guilty of lynching the
person also has to be guilty of conspiracy as the crime of lynching requires a prior agreement.
While conspiracy may be proven by circumstantial evidence the evidence still must be substantial
and be more that speculation.

The State argues that each individual factor may not be sufficient to convict but
added together they do provide substantial evidence against Mr. Larmand. Brief of Resp. at 30-
31. Inessence, the State argues that the whole is greater than the individual parts. Such an
argument is not sufficient to establish substantial circumstantial evidence to sustain the
conviction. The facts proved by the state in this case all equally point to the innocence of Mr.
Larmand. The state produced no substantial evidence of any agreement between Mr. Larmand
and Mr. Lemire to injure or hurt Mr. Lochbaum.

Question V

Did the trial court err in failing to direct a verdict on the charge of
presenting and pointing a firearm when the State has failed to prove a conspiracy and
there was no other evidence sufficient to convict Frank Larmand -for presenting and
pointing a firearm?

The argument that the state failed to préve any agreement which is a necessary
element to prove Mr. Larmand committed the crime of lynching or conspiracy, likewise applies

to the argument as to a directed verdict on the charge of presenting and pointing a firearm. The



argument for Mr. Larmand on this issue wouid be the same argument made by Mr. Larmand in
Argument Il and IV stated above.
Question VI
Did the trial court err in charging the jury that they may infer that all
persons present as members of a mob when an act of v‘iolence is committed are guilty as
principles?
Issue Preservation
The SFate first argues that the issue of whether the inference charge given in this
case is a charge on the facts in violation of Article V, § 21 of the Constitution of the State of
South Carolina is not preserved. At the trial when the objection tvo the inference charge was
being discussed, counsel for Mr. Lemire objected to the chafge on the ground that it is
unéonstitutional. Rec. on App. at 495, 11 5-18; Rec. on App. at 278, 11 8-12. The trial court
summarily denied the motion without asking for any further clarification. Unless this Court were
to assume the trial jﬁdge did not know the Constitution of the State of South Carolina, the issue
is preserved. 4The state asks too much when they required that an objection made at a trial be
with the same clarity aﬁd specification as that on appeal. Trial éounsel simply does not have the
luxury of the time that appellate counsel has to articulate the issues on appeal. What the State
has argued for is a perfect record on appeal and not a fair record. Just as a defendant is not
entitled to a perfect trial but a fair trial, an appellate court is not entitled to a perfect record but a
fair record. State v. Page, 378 S.C. 476, 663 S.E.2d 357 (Ct. App. 2008). At a Post Conviction
Relief hearing the State would not argue that trial counsel need be prefect in their objections.

The same rule should apply on appeal.



l

Discussion of Issue

The trial judge in this casé gave confusing charges to the jury. The jury was
instructed “please understand that if a crime is committed by two or more people who aré acting
together in committing é crime the act of one is the act of all,” (Rec. on App. at 542, 11 20-22)
“mere presence at the scene of a crime is not sufficient to convict as the principal on the theory of
aiding and abetting.” (Rec. on App. at 544, 119-11) and “it is permissible to infer that all persons
present as members of a mob when an act of violence is committed have aided and abetted the
crime and are actually guilty as principals.” (Rec. on App. at 545, 11 5-11). The difficulty in
reconciling thesé three statements is readily apparent.

To tell a jury they may infer a person is “actually guilty” from mere presence is a
charge on the facts. Whether the inference is created by judicial decision or enacted by the
legislature, tefling a jury to infer guilt from the state proving certain facts is a comment on the
facts and violates the Constitution of the State of South Carolina.

The jury charge in this case is confusing at best. A jury should not be required to
make the fine distinction between knowing that to be a member of a mob means that a person has
previously agreed to participate in an act of violence upon a person and their presence would
make them a principal, and then are told that their presence there as a member of the mob makes
them guilty as a principal. Surely a jury is going to assume that the inference means something.
Add to the mix that they are also told that mere presence is not sufficient to convict and no
reasonable juror would be able to understand what the charge means.

Evidence of confusion on the part of the jury is evidenced by the fact that after

about four and one-half hours of deliberations, and after the foreman had received the written
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instructions to carry into the jury room, they announced they had reached a verdict on three
charges but. not on the remaining charges. Under no analysis of the facts could the jury have
reached a guilty verdict on three of the charges and then not to be able to reach a verdict on the
other three as two of the three charges against Mr. Lemire required the participation of Mr.
Larmand. All the charges against Mr. Larmand required the conviction of Mr. Lemire. The only
charge the jury could have reached a verdict on that did not require the conviction of the co-
defendanttwould have been presenting and pointing a firearm by Leo Lemire.

The State’s discussion of the inference issue on page 34 of the brief 'simply
confuses the issue more. What element of the crime of lynching is the inference used to help
prove? Section 16-3-230 and § 16-3-240 cannot be read separately. Lynching is committed by a
combination of a pre-existing intent to _commit an act of violence and being present when the act
is committed regardless of whether the person actually personally inflicts an act of violence. As
that is the definition of lynching independent of the “inference” in § 16-3-240, the charge on an

inference simply adds nothing to the definition and can only serve to confuse the jury.
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CONCLUSION
For the foregoing reasons and for the reasons set froth in the opening brief of
appellant, the conviction of Francis Larmand should be reversed and this matter remanded with
directions to enter a verdict of not guilty or order a new trial because of the erroneous judge
charge on inference and the improper giving of the jury instruction to the foreman to be carried

into the jury room without adequate instruction.

April 4, 2011 //
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