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County v. Holder, 133 S. Ct. 2612 (2013). The Shelby decision has given rise to a veritable
tsunami of legislation ostensibly passed to prevent voter fraud but that has actually served to
make it difficult for African Americans and other minorities to exercise their right to vote.

Many and varied have been the dilutative techniques used to suppress the African
American vote. Everything from literacy tests to poll taxes and grandfather clauses have
successfully been used. Over the years the methods have changed but the goals have not.

African Americans represent 66.7% of the Democratic electorate in South Carolina. African
American registered voters in South Carolina are more than one million strong. African
Americans represent 51% of the Richland County population. The right to vote and more
particularly to participate in political party activities has been the bedrock of the fight for
political recognition and empowerment of minorities both in South Carolina and throughout the
United States since the 1960’s.

‘In 1964 the Mississippi Freedom Democratic Party was organized under the leadership of
the late Mrs. Fannic Lue Hammer and others who had been excluded by Democratic Party rule
from participation in the Mississippi Democratic Party. During this same period the South
Carolina Democratic Party also excluded African Americans from partici;;ation in the Party. ' As
a direct result of such exclusionary and discriminatory practices the Dem;cratic National

Committee (hereinafter “DNC”) instituted its Six Basic Elements® that have been adopted by the

' https //www.thestate.com/news/special-reports/state-125/articled3721457.htm

2 Six Basic Elements The six basic elements adopted by the Democratic National Committee as official
policy statements, January 1968, shall be implemented at all levels of the South Carolina Demaocratic
Party. (1) All public meetings at all levels of the Democratic Party in each State should be open to all
members of the Democratic Party regardless of race, color, creed, national origin, age, gender, or sexual
orientation. (2) No test for membership in, nor any oaths of loyalty to, the Demacratic Party in any State
should be required or used which has the effect of requiring prospective or current members of the
Democratic Party to acquiesce in, condone, or support discrimination on the grounds of race, color, creed,
national origin, age, gender or sexual orientation. (3) The time and place for all public meetings of the
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Defendant SCDP and incorporated by Defendant RCDP in its Bylaws by reference. Moreover,
the Delegate Selection Rules For the 2020 Democratic National Convention® state as follows:

“[TThe 1964 Democratic National Convention adopted a resolution
which conditioned the seating of delegates at future conventions on
the assurances that discrimination in any State Party affairs on the

ground of race, color, creed or national origin did not occur.”Rule 4(b)
An Open Party.*

The said 2020 Delegate Selection Plan establishes an Affirmative Action Plan for each State
Party. The intent of the Affirmative Action Plan is best stated in the plan itself.

“The promises of a democratically elected government and the right
to vote have not always been extended equally to all: Americans.
Historically, certain groups of Americans have been explicitly denied
the right to vote or have been subjected to discriminatory and exclus-
ionary practices with the intended effect of denying them voting rights.

1. The goal of such affirmative action shall be to achieve participation

in the delegate selection process and Party organization at all levels by
the aforementioned groups as indicated by their presence in the Demo-
cratic electorate.”

Demacratic Party on all levels should be publicized fully and in such a manner as to assure timely notice
to all interested persons. Such meetings must be held in places accessible to all Party members and
large enough to accommodate all interested persons. (4) The Democratic Party on all levels should
support the broadest possible registration without discrimination on grounds of race, color, creed, national
origin, age, gender or sexual orientation. (5) The Democratic Party in each State should publicize fully
and in such a manner as to assure notice to all interested parties a full description of the legal and
practical procedures for selection of Demacratic Party Officers and representatives on all tevels.
Publication of these procedures should be done in such a fashion that all prospective and current
members of each State Democratic Party will be fully and adequately informed of the pertinent
procedures in time to participate in each selection procedure at ail levels of the Democratic Party
organization. (6) The Democratic Party in each State should publicize fully and in such a manner as to
assure notice to all interested parties a complete description of the legal and practical qualifications for all
officers and representatives of the State Democratic Party. Such publications should be done in a timely
fashion so that all prospective candidates or applicants for any elected or appointed position within the
State Democratic Party and each county will have full and adequate opportunity to compete for office.
SCDP Rules as amended April 29, 2017, Sectian lll, pp. 4-5. (italics added).

3 hitps://scdp.org/wp-content/uploads/2017/05/rules-as-amended-2017-2.pdf

4 hitps://scdp.ora/wp-content/uploads/2017/05/ruies-as-amended-2017-2.pdf
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Plaintiff is the Chair of the Affirmative Action Committee of the 2020 Delegate Selection
Plan and along with the Affirmative Action Committee has the responsibility of monitoring the
Defendant SCDP’s implementation of the Affirmative Action Plan. Plaintiff is also a duly
elected member of Defendant RCDP’s Executive Committee as the Alterqate male Commiittee-
person.

In the instant case plaintiff alleges and will show to this Court that the State Election Law
governing party conventions as well as the The South Carolina Democratic Party Rules, the
Richland County Democratic Party Bylaws, the Democratic National Committee Delegate
Selection Rules for the 2020 Democratic National Conven;ion and the South Carolina Delegate
Selection Plan and Affirmative Action Plan for the 2020 Democratic N ati;)nal Convention have
been knowingly and intentionally violated by the above named Defendantg. in the ways more
particularly hereinafter.

Plaintiff further contends that the declaratory and injunctive relief requested herein is

necessary to prevent the further violation of his rights.

PARTIES

1. Plaintiff, Johnnie Cordero, (hereinafter “Plaintiff) is a citizen and resident of Richland
County, South Carolina and a registered voter therein. He is also the Chairman of the
Democratic Black Caucus of South Carolina (an official caucus of the South Carolina
Democratic Party); Chairman of the Affirmative Action Committee of the 2020 Delegate
Selection Committee of the South Carolina Democratic Party; Alternate Committeeman

of the Richland County Democratic Party and duly elected member of the Executive

Committee thereof; President of the Pine Grove Precinct of the Richland County



and President of the Pine Grove Piney Woods Community Alliance.

. Defendant Matthew Kisner (herein after “Defendant Kisner”) is Chair of Richland
County Democraﬁc Party and is sued in his official capacity only.

. Defendant Richland County Democratic Party (hereinafter “RCDP”) is a recognized
County Party of the South éarolina Democratic Party and is subject to its authority and
control.

. Defendant South Carolina Democratic Party (hereinafter “SCDP”) is a political party
within the meaning of S.C. Code Ann. § 7-11-12 and is the South barolina State Party
Committee of the National Democratic Party and subject to regulaﬁon by the South
Carolina Election Commission pursuant to the authority granted the Commission by the -
South Carolina Code of Laws Title 7 - Elections.

. Defendant Trav Robertson, Jr., (hereinafter “Defendant Robertson™) is the Chair of the
South Carolina Democratic Party and is sued in his official capacity only.
JURISDICTION AND VENUE

. This action is brought pursuant to South Carolina Code of Laws §§ 15-53-10 and
15-53-90 and Rule 65 of the South Carolina Rules of Civil Proced:ure.

. The parties have sufficient connections to Richland County, Soutﬂ Carolina, the events at
issue occurred therein, and jurisdiction is proper.

. On or about February 2020 Defendant Matt Kisner acting in his capacity as Chair of
Defendant RCDP appointed a “nominating committee” whose members were empowered

to recruit candidates and select from among those candidates a slate of persons to offer as

b
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10.

1.

12.

13.

14.

candidates for party elected offices including the County Party Chair. The purpose of the
“Slate of Candidates™ is to indicate to voéers that these candidates have in some way been
approved by the Defendant RCDP.
Upon information and belief, a meeting or meetings was held at a location unknown to
the Plaintiff on a date also unknown to Plaintiff at which nominating committee selected
persons to comprise a “slate of candidates” .

FACTUAL ALLEGATIONS
Plaintiff, a duly elected alternate Committeeman of Defendant RCDP was not notified of
the appointment of a nominating committee or of the selection of a slate of candidates or
of date, time, place of any meetings to accomplish the selection of the slate.
Defendant Kisner knew or should have known that Plaintiff had intentions of running for
Richland County Chair.
Upon information and belief notice was not provided to Richland County Democrats-all
of whom are eligible to run for various party offices as required bx SCDP and RCDP
rules.
On or about March 21, 2020, Defendant SCDP issued an update (;n County Party
Conventions indicating that county parties may decide whether to hold Town Hall
Teleconventions or Mail-in Ballot. No provision was made for bot;h Teleconvention and
mail-in ballot. :
On or about March 21, 2020 Defendant Kisner decided to hold a ‘‘remote convention” at

an unspecified date in the future.

\
-7 ! 6
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Democratic Party; Delegate to the South Carolina Democratic Party 2020 Convention:



15. Upon information and belief no meetings of the Executive Committee of the Richland
County Democratic Party (of which Plaintiff is a duly elected memlber) were held prior to
the decision to hold a “remote convention” and Plaintiff was not notified if such a
meeting or meetings were held.

16. On or about March 21, 2020, Defendant Kisner issued a public statiement indicating thatb
because nominations for office are allowed from the convention floor those seeking
election may “self-nominate” by emailing a 75-100 word bio indicl,ating their past
involvement in Defendaﬁt RCDP to the nominating committee by COB Tuesday, March

31, 2020.

CAUSES OF ACTION
Count One

The Richland County Democratic Party convention
cannot be held after March 31, 2020.
(South Carolina Code of Laws Section 7-9-70)

- A. SC Code Section 7-9-70 requires that a county convention must be held
during a twelve-month period ending March thirty-first of each general

election year during a month determined by the state committee as provided
in Section 7-9-100. '
|

The language of SC Code Section 7-9-70 is clear and unambiguous. The language is also

mandatory. This section sets the outside date for County Conventions. Th‘[at date was March 31,
2020. Plaintiff contends that counties that have not held their conventions: by March 31 may not
held conventions of any kind. Further, 7-9-100 provides that “[alny coun!ty Sailing or refusing to
organize under the provisions of this title may not have representation in the state convention.”

Defendant RCDP under the leadership of Defendant Kisner has failed to adhere to the mandatory

provisions of 7-9-100.



B. County Committee determines the date, time and location of its convention.
A county convention must be held during a twelve-month period ending
March thirty-first of each general election year during a month determained- — - —--- -
by the state committee as provided in Section 7-9-100.

17. Section 7-9-70 also provides that the County Committee i.e., the County Executive
Committee, shall set the date, time and location of the county convention -not the County

|
chair. This cannot be accomplished without a meeting of the Executive Committee and a

meeting requires statutory notice. The statute also requires that at'the meeting a
location for the convention shall be set.

When determining the effect of words utilized in a statute, a court Jooks to the
"plain meaning" of the words. City of Rock Hill v. Harris. 391 S.C.E 149, 154, 705 S.E.2d
53,55 (2011). The Cambridge Dictionary defines location as a place. 1t follows that the

statute by its plain meaning cannot and does not provide for tele conventions or remote

conventions. ‘

Plaintiff acknowledges that concerns about the Coronavirus and the spread of this
|
!
deadly disease are important and must be considered. But the statute does not provide the

option Defendants seek to utilize. The statute cannot be ignored. The statute cannot be

overruled by the South Carolina Democratic Party and certainly not by the Chair of the

Richland County Democratic Party. i

Plaintiff also notes that at the time of this writing The Democratic National
\
. - . | . .
Committee has not cancelled its convention or gone to a teleconvention but has simply

. . |
rescheduled the national convention to August 17, 2020. It also appears that Defendant

RCDP is the only county to schedule a remote convention.



It should be further noted that although Defendant SCDP ﬁas erroneously
suggested that counties may hold remote conventions it-has not postponed or scheduled a
remote convention for the State Party.

Finally, it is Plaintiff’s contention that the statute may only be changed by the
legislature.

C. Elections required to be held at county conventions cannot be held via remote
convention or mail-in ballot.

Section 7-9-80 provides in pertinent part :

“Each county convention shall be called to order by the county
chairman and shall proceed to elect a temporary president, a
temporary secretary and a committee on credentials for the
purpose of organizing.”

18. It'seems too obvious to state that these requirements cannot be carried out remotely.
First, County Conventions usually have hundreds of participants. Will they all be able to
vote? And if so how can the vote be verified? How will we know that the person on the

line, if done telephonically, is actually the person permitted to vote? Party rules prohibit
|
proxy voting. Moreover, at a regular in-person convention memberts are permitted to be

nominated from the floor. There is no requirement other than that they show up and, of
|
course, be eligible to vote. This is true for the election of county officers as well as

delegates to the state convention. ‘
|
Requiring persons who wish to “self-nominate” to send in a 75-10|0 word bio indicating

their past involvement with the Defendant RCDP is to unlawfully;add to the eligibility

requirements to run for party office, i.e., candidates need only be registered voters who
\

|
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reside in Richland County. Nominations from the floor are also pérmitted by persons
who wish to nominate others from the floor. Must they also submilt a 75-100 word bio?

Finally, at county conventions a significant amount of time is spent on
resolutions. Resolutions determine what issues will.be sent to the ‘State and National
conventions. Resolutions represent the true voice of the people. The adoption of
resolutions at party conventions is always the result of vigorous debate that often takes
hours. How will resolutions be handled? On a simple up or down Ivote - without debate?
The implications for freedom of speech and association are compelling.

Plaintiff contends these unlawful arrangements will only b“eneﬁt party loyalists
and the effect will be to exclude registered Democrats who for a hbst of reasons are not
dyed in the wool party loyalists. The people excluded will almosF assuredly be those
persons who the Affirmative Action Plan was implemented to res;ch, i.e., African
Americans, women, people 36 and younger, LGBTQ and Hispanic};, Asian Americans and
Pacific Islanders, Native Americans and people with disabilities. .

These difficulties aside, Plaintiff contends that these are n(;t authorized by the

governing election law and are therefore unlawful. That other remedies may be available
to the South Carolina State Legislature (amend the rule) or the Goivernor of South
Carolina under emergency powers’ granted him to change electior;l dates does not change
i the fact that political parties are not authorized to take actions conltrary to the law.
|
1
|

*8.C. Code Ann, § 7-13-1170: In an emergency, the governor may declare a new time and date
for an election.

10

.,11_

|
|
|
|
I
l
i
1
!
t



19.

20.

21.

22.

CAUSES OF ACTION
Count Two
Violation of Section 2 Voting Rights Act
Voting Rights Act, 42 U.S.C. 1973
The Fannie Lou Hammer, Rosa Parks and Coretta Scott King
Voting Rights Reautherization Act of 2006 (P.L.109-246)
Fourteenth Amendment U.S. Const. Amend. 14;
Fifteenth Amendment U.S. Const. Amend. 15.

It is now settled law that the right to vote is a fundamental right. Hlaintiff contends that
the right to vote is multifaceted. The right must protect not just what occurs in the voting
booth or the right to be there but must also protect all stages 1cadin‘g up to the actual
casting of one's ballot. | ‘

\
For generations one of the most effective tools used to deter African Americans and

other disfavored minorities from exercising the franchise were restrictions that prevented

participation in party activities to prevent them from gaining control of the party

leadership apparatus.

African Americans represent 66.7% of the Democratic electorate ‘Ein South Carolina.
African American registered voters in South Carolina are more than one million strong.
African Americans represent 51% of the Richland County populat"ion.

The acts and omissions complained of herein are disguised dilutivle techniques that
adversely affect minority voters and as such violated the provisior}s of the Fannie Lou

|
Hammer, Rosa Parks and Coretta Scott King Voting Rights Reauthorization Act of 2006

|
(P.L.109-246) and must be enjoined accordingly. |
|
I
|

‘ 1
-2~ |
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court enter judgment in

his favor of the Plaintiff and against the named Defendants, and: -

A. Declare, that Defendants KISNER and RCDP scheduled “teleconvention” and
|
mail-in ballots for party elective office and delegate election violates SCCode 7-9-70:

B. Declare, that Defendants ROBERTSON and SCDP by granting authorization
for County Parties to hold “teleconventions” and mail-in ballots fo;r County Party elective
offices and delegate election violated SCCode 7-9-70; ;

C. Declare, Defendants KISNER and RCDP’s intentional tf"ailure to provide
notice of Executive Committee meetings at which party business would be and in fact
was conducted as provided by SCCode 7-9-70 and SCDP Rule, RéDP Rule and DNC
Affirmative Action Rules for Delegate Selection for the 2020 Con\i/ention is unlawful;

£ D. Declare, the actions of the Defendants KISNER, RCDP,;ROBERTSON, and
SCDP violated rights of the Plaintiff protected by the Fourteenth ax;ld Fifteenth

Amendments to the United States Constitution, the Voting Rights Act of 1965, and the
|

South Carolina Constitution; '

E. Preliminarily and permanently enjoin Defendants and thjeir agents, officers,

!
employees, and all persons acting in concert with any of them from scheduling or holding

County or State Democratic Party “teleconventions” or mail-in ballots for delegates to

I
County, State or National Democratic Party conventions; |

|
|
|
! 12
|
|



F. Order Defendants to immediately reschedule County and State Democratic

|

Party conventions to reflect the change of date of the Democratic National Convention to
August 17, 2020.
G. Alternatively, Plaintiff requests that Defendant RCDP be enjoined from

holding elections for party offices or holding any convention until ;this matter is heard and

decided. ]

H. Grant such other and further relief as to this Court may seem just and proper.

Dated: 4th day of April, 2020
Columbia, South Carolina

Tel.: (803)753-8091 :
Email.: corderol018@att.net

Plaintiff, pro se !

13



STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
Johnnie Cordero,

Plaintiff,
V.

Matthew Kisner, in his official capacity as
Chair of The Richiand County Democratic
Party, and

The Richland County Democratic Party,
and

Trav Robertson, Jr., in his official capacity
as Chair of The South Carolina Democratic
Party, and

The South Carolina Democratic Party.

»

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

|
|
I
i

\
IN THE COURT OF COMMON PLEAS

Case No. 2020-CP—40-;01980

EXTENSION OF TIME
|
|

Plairftiff hereby grants all of the above-named Defendanis a thirty-day extension of time
i

through Jurie 17, 2020, in which to answer, move, counterclaim, or otherwise respond to the

Complaint in the within action.

Columbia, South Carolina

May 15, 2020

Jehnnie Corde I/

420 del Dri
Columbia, SC 29210
Tel: (803) 753-8091

H P TP PPN i L I S W e = "
Email: Covderollisgciainat
]
i

PLAINTIFF, PRO SE

A
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SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

2l WY 62 Ay o0z

ERTE
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ALNA

The South Carolina Democratic Party,

Defendants.

)
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) :
) :
Johnnie Cordero, ) C/A No.: 2020-CP-£{10—1980
Plaintiff, ) !
Vs. : ) PLAINTIFF’S FIRST
) AMENDED COMPLAINT
) FOR DECLARATORY
) AND INJUNCTIVE RELIEF
Matthew Kisner, in his official capacity as ) PURSUANT TO SC CODE
Chair of The Richland County Democratic ) §§ 15-53-10 and 15:53-90 w
Party, and ) RULE 65 SC RULES OF o 3‘}
) CIVIL PROCEDURE o=
The Richland County Democratic Party, ) (JURY TRIAL DEMANDED) =y I
and ) | TG) P
) . wE
Trav Robertson, Ir., in his official capacity ) ‘, <
as Chair of The South Carolina Democratic ) : 2o E
Party, and ) | C-Z; gg
) \ N
) \ m
)
)
)
)

|
The Plaintiff, Johnnie Cordero, acting on his own behalf, complaining of Fw Defendants

alleges as follows:

|
INTRODUCTION |
. |
Political parties represent the voice of the people. It is for this reason that/they have

significant protection under the First Amendment. But the voice cannot be representative and

authentic if political parties are able to circumvent the rules put in place to ensure that minorities are

|
heard not only in the voting booth but also in the party activities at every level 'mc;,luding counties.

!
|
\
|
|
|
i
|
i
?
|
|
|
|
|
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|

|
again reared its ugly head in the wake of the Supreme Court decision in Shelby County v. Holder,

133 S. Ct. 2612 (2013). The Shelby decision has given rise to a veritable tsunami'of legislation
‘ ’ !

ostensibly passed to prevent voter fraud but that has actually served to make it dif;ﬁcult for African

Americans and other minorities to exercise their right to vote, !

Many and varied have been the dilutative techniques used to suppress thegAfn‘can
.- . |

Ammerican vote. Evexyilﬁn_g from literacy tests to poll taxes and gréndfather daus;es bave
. : . ‘ | ' °
successfully been used. Over the years the methods have changed but the goals have not. African

\
Americans represent 66.7% of the Democratic electorate in South Carolina. African Ametican
co
registered voters in Sonth Carolina are more than one million strong. African Americans represent
|
51% of the Richland County population. The right to vote and more particularly to participate in

political party activities has been the bedrock of the fight for political recognition and

|
empowerment of minorities both in South Carolina and throughout the United St%xtes since the
1960’s. : : o ‘

I 1964 the Mississippi Freedom Democratic Party was organizeﬂ under ;The Ieadefstﬁﬁ of
the Iate Mrs. Fannie Lue Hammer and others who bad been excluded by Democx%atic Party rule
from participation in the Mississippi Democratic Party. During this same period the South Carolina
Democratic Party also excluded African Americans from participation in the Party. ! As a direct

result of such exclusionary and discriminatory practices the Democratic Naﬁona% Committee.

(hereinafter “DNC”) instituted its Six Basic Elements® that have been adopted byf the Defendant
|

|
|
t hittps./wvww. thestate cominews/special-reports/siate-125/article43721457. html

2 gix Basic Elements The six basic elements adopted by the Demccratic National Comr‘mttee as official
policy statements, Januasy 1968, shall be implemented at all levels-of the South Carohna Demaocratic Party..
(1) All public meetings at all levels of the Democratic Pasty in each State should be open to all members of
the Demaocratic Party regardless of face, color, creed, national origin, age, gender, or sexual ofientation. (2)
No test for membership in, nor any caths of loyalty to, the Demacratic Party in any State should be required

|

2

\
\
\
|
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|
\
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|
SCDP and incorporated by Defendant RCDP in its Bylaws by reference. Moreover, the Delegate

Selection Rules For the 2020 Democratic National Convention® state as follows: ‘
|
“[TThe 1964 Democratic National Convention adopted a resolution
which conditioned the seating of delegates at future conventions on
the assurances that discrimination in any State Party affairs on the'
ground of race, color, creed or national origin did not occur, ”Ru]e 4(b)
An Open Party.* :

i
I

The said 2020 Delegate Selection Plan establishes an Affirmative Action Plan fmf each State Party.

The intent of the Affirmative Action Plan is best stated in the plan itself.

i
i

“The promises of a democratically elected government and the right
to vote have not always been extended equally to all Americans. !
Historically, certain groups of Americans have been explicitly denied
the right to vote or have been subjected to discriminatory and exclus-
ionary practices with the intended effect of denying them-voting nghts

1. The goal of such affirmative action shall be to achieve pardcipaﬁon
in the delegate selection process and Party organization at all ].eveis by

|
- or used which has the effect of requiring prospective or curent members of the Democratic Party to
:acquiesce in, condone, or support discrimination on the grounds of race, color, creed, nat;onal origin, age,
gender or sexual orientation. (3) The time and place for &/l public meetings of the Demoqraac Party on alt
levels should be publicized fully and in such a manner as to assure timely notice to all interested persons.
~Such meetings must be held in places accessible to all Party members and large enough to accommodate
. all interested persons, (4) The Democratic Party on all levels should support the broadest possible
*registration without discrimination on grounds of race, color, creed, nationa) arigin, age, gender or sexual
.:ofientation. (5) The Democratic Party in each State shoutd publicize fully and in such a manner as to
“assure notice to all interested parties a full description of the legal and practical procedures for selection of
Democratic Party Officers and representatives on all levels. Publication of these procedums should be
done in such a fashion that alf prospective and current members of each State Democrarrc Party will be
fully and adequately informed of the pertinent procedures in time to participate in each selecuon procedure
at all fevels of the Democratic Party organization. (6) The Democratic Party in each Stage should publicize
fully and in such a manner as to assure nofice to all interested parties. a complete description.of the lega/
and practical qualitications for all officers and representatives of the State Democratic Party Such
publications should be done in a timely fashion so that all prospective candidates or appbcants for any
efected or appointed position within the State Democratic Party and each county will have full and adequate
opportunity to compete far office. SCDP Rules as amended April 28, 2017, Section (11, pp 4-5. (italies
added)
3 https: llscdg.org[m;—_comem(ugloads{ZOl?[OSlrules-as -amended-2017-2.pdf

\

|

r

. , .

4 https:#/scdp. org/wp-content/uploads{2017/05/rules -as-amended-2017-2. pof |
. , \
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. e . , l
the aforementioned groups as-indicated by their presence in the Demo-
cratic electorate.” \

Plaintiff is the Chair of the Affirmative Action Comunittee of the 2020 De;legate Selection
Plan and along with the Affirmative Action Committee has the responsibility of monitoring the
|

Defendant SCDP’s implementation of the Affirmative Action Plan. Plaintiff is allso a duly elected

'

member of Defendant RCDP’s Executive Committee as the Alternate male Comxinittee— person.
|
In the instant case plaintiff alleges and will show to this Court that the State Election Law

\
goveming party conventions as well as the The South Carolina Democratic Party Rules, the
|

Richland County Democratic Party Bylaws, the Demacratic National Committee Delegate

’ |
Selection Rules for the 2020 Democratic National Convention and the South Carolina Delegate
|

Selection Plan and Affirmative Action Plan for the 2020 Democratic National Convention have
: i’

been knowingly and intentionally violated by the above named Defendants in the: ways more

particularly hereinafter. f

Plaintiff further contends that the declaratory and injunctive relief reqnestfed herein is
|
necessary.to prevent the further violation of his rights. |
!

PARTIES :

1.. Plaintiff, Johnnie Cordero, (hereinafter “Plaintiff”) is a citizen and residej:nt of Richland
County, South Carolina and a registered voter therein. He is also the Cha;ixman of the
Democratic Black Caucus of South Carolina (an official caucus of the So"uth Carolina
Democratic Party); Chairman of the Affirmative Action Comunittee of the;. 2020 Delegate

Selection Committee of the South Carolina Democratic Party; Alternate Committeernan of
\

the Richland County Democratic Party and duly elected member of the E}xecutive

-G~

I
|
|
|
|
I
|
|
\
|
\
|
|
\
}
|
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Committee thereof; President of the Pine Grove Precinct of the Richland ¢omty
Democratic Party; Delegate to the South Carolina Democratic Party 2020 Convention; and
President of the Pine Grove Piney Woods Community Alliance.

. Defendant Matthew Kisner (herein after “ﬁ efendant Kisner”) is Chair of Richland County

Democratic Party and is sued in his official capacity only. K

. Defendant Richland County Democratic Party (hereinafter “RCDP”) is alrecognized

County Party of the South Carolina Democratic Party arid is subject to its authority and

control.

. Defendant South Carolina Democratic Party (hereinafter “SCDP”) is a pélitical party

within the meaning of S.C. Code Ann. § 7-11-12 and is the South Carolina State Party

Committee of the National Democratic Party and subject to regulation by the South

Carolina Election Commission pursuant to the authority granted the Commission by the

South Carolina Code of Laws Title 7 - Elections.

. Defendant Trav Robertson, J]r., {(hereinafter “Defendant Robertson”) is thé Chair of the

South Carolina Democratic Party and is sued in his official capacity only.,
JURISDICTION AND VENUE L

. This action is brought pursuant to South Carolina Code of Laws §§ 15-53-10 and 15-53-30

. The parties have sufficient connections to Richland County, South Caroli:na, the events at

and Rule 65 of the South Carolina Rules of Civil Procedure.

issue orencred therein, and jurisdiction is proper. 1

. On or about February 2020 Defendant Matt Kisner acting in his capacity ;as Chair of

Defendant RCDP appointed a “nominating committee” whose members were empowered



10.

11.

12,

13.

14,

t

to recruit candidates and select from among those candidates a. slate of persons to offer as
candidates for party elected offices including the County Party Chair. The purpose of the
“Slate of Candidates” is to indicate to voters that these candidates have in‘some way been
approved by the Defendant RCDP.
Upon information and belief, a meeting or meetings was held ata 10caﬁoq unknown to the
Plaintiff on a date also unknown to Plaintiff at which nominating committéee selected
persons to comptise a “slate of candidates” .

FACTUAL ALLEGATIONS
Plaintiff, a duly elected aiternate Comumitteeman of Defendant RCDP was not notified of
the appointment of a nominating commiittee or of the selection of a slate of candidates or of
date, time, place of any meetings to accomplish the selection of the slate,
Defendant Kisner knew or should have known that Plaintiff may have had intentions of
running for Richtand Couﬁty Chair. And that at least one ather person bad publicly
declared his candidacy. |
Upon information and belief notice was not provided to Richland County Democrats all of
whom are eligible to run for various party offices as required by SCDP arlld RCDP rules.
On or about March 21, 2020, Defendant SCDP issued an update on coﬁmy Party
Conventions indicating that county parties may decide whether to hold Tc}wn Hall
Teleconventions or Mail-in Ballot. No provision was made for both TeIecionvention and

mail-in ballot. 1

b

On or about March 21, 2020 Defendant Kisner decided to hold a “mmot!e convention” at

an unspecified date in the future.
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15, Upon information and belief no meetings of the Executive Committee of h1e Richland

|
County Democratic Party (of which Plaintff is a duly elected member) were held prior to

the decision to hold a “remote convention” and Plaintiff was not notified if such a meeting
or meetings were held. ‘

16, On or about March 21, 2020, Defendant Kisner issued a public statementi indicating that
becanse nominations for office are allowed from the convention floor tho%e seeking
election may “self-nominate” by emailing a 75-100 word bio indicéﬁng their past
involvement in \Defendant..-RCDP to the nominating committee by COB ’iuesday, March
31, 2020.

17. On or about April 18, 2020, Defendant Kisner and RCDP held a so-calleﬂ Remote or
Virtual Convention. The so-called convention was no more than a seﬁe§ of pre-recorded
videos. The information sent to delegates notifying them of the conventio;l noted that
participation is optional.

18. On or about April 30, 2020, Defendants Robertson and SCDP held an Executive
Committee and intentionally did not notify Plaintiff who was entitled to n;otice and
opportuiity to be heard as a duly elected member of the Executive Comn;ittee in violation
of SCDP and DNC mIesf Upon information ard belief the meeting was called to discuss
the Plaintiff and to take action regarding the within lawsuit.

CAUSES OF ACTION
Count One
The Richland County Democratic Party convention

cannot be held after March 31, 2020.
(South Carolina Code of Laws §7-9-70)

—21-



A. SC Code §7-9-70 requires that a county convention must be held during a
twelve-month period ending March thirty-first of each generz‘il election year
during a month determined by the state committee as provided in Section
7"9"1000

The language of SC Code Section 7-9-70 is clear and unambiguous. The language is also

mandatory. This section sets the outside date for County Conventions. That date was March 31,
2020. Plaintiff contends that counties thiat have not held their conventions by Ma‘rch 31 may not
hold conventions of any kind. Further, 7-9-100 provides that “[alny county fai!i:ng or refusing to
organize under the provisions of this title may not have repreéntation in the state‘ convention.”
Defendant RCDP under the leadership of Defendant Kisner has failed to adhere ito the mandatory
:pmvisions of 7-9-1C0. }
B. The County Committee determines the date, time and location of its
convention. A county convention must be held during a twelve-month period

ending Manrch thirty-first of each general election year durmg a'month
determmed by the state committee as provided in § 7-9-100.

18. Section 7-9-70 also provides that the County Committee i.e., the County Executive
Committee, shall set the date, time and location of the county convention - not the county
chair. This cannot be accomplished without a meeting of the Executive Comumittee and a
meeting requires statutory notice. The stamte also requires that at the meeting a location
for the.convention shall be set. |

When determining the effect of wards utilized in a statute, a court loaks to the
"plain meaning" of the words. City of Rock Hill v. Harris. 391 S.C. 149, 154, 705 S.E.2d
53, 55 (2011). The Cambridge Dictfonmygdeﬁms location as a place. Itfollows that the

statute by its plain meaning cannot and does not provide for tele conventi‘ons or remote

conventions.

— 72.3-
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\
Plaintiff acknowledges that concemns about the Coronavirus and tllle spread of this

deadly disease are important and must be considered. But the statute doeé not provide the
option Defendants seek to utilize. The statute cannot be ignored. The sta}tute cannot be

|
overruled by the South Carolina Democratic Party and certainly not by ttie Chair of the

Richland County Democratic Party. ‘
o !
Plaintiff also notes that at the time of this writing The Democratic' National
' |
Committee has not cancelled its convention or gone to a teleconvention b?lt has simply

rescheduled the national convention to August 17, 2020, It also appears that Defendant

|
RCDP is the only county to schedule a remote convention. J

!
It should be further noted that although Defendant SCDP has erroneously

suggested that counties may hold remote conventions it has not postponed or scheduled a
\
remote convention for the State Party. |

Finally, it is'Plaintiff’s contention that the statute may only be cha?nged by the
!

legislature. . ‘
|

. |

£ C.Elections required to be held at county cenventions cannot be held via

remote convention or mail-in ballot. ‘

|

Section 7-9-80 provides in pertinent part : ;

|

“Eachi county convention shall be called to; order by the.cotinty

chaiman and shall proceed to elect a temporasy president, a

temporary secretary and a comumittee on credentials for the

purpose of organizing.® |

20. It seems too abvious to state that these requirements cannot be carried ou}t remotely. First,
County Conventions usually have hundreds of participants. Will they all be able to vote?

And if so how can the vote be verified? How will we know that the pers:on on the line, if

|
|
|
\
\
|
I
|
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done telephonically, is actually the person permitted to vote? Party rules ﬁmhibit proxy
voting. Moreover, at a regular in-person convention members are permitted to be nominated
from the floor, There is no requirement other than that they show up and, of course, be

. i

eligible to vote, This is true for the election of county officers as well as delegates to the

state convention. ‘

Requiring persons who wish to-“self-nominate” to send in a 75-100 wordf bio indicating
their past involvement with the Defendant RCDP is to unlawfully adds toithe eligibility
requirements to run for party office, i.e., candidates need only be registere}d voters who
reside in Richland County. Nominations from the floor are also perminedi by persons who
wish to nominate others from the floor. Must they also submit a 75-100 \quord bio?

“Finally, at county conventions a significant amount of time is speﬂt on resolutions.
Resolutions determine what issues will be sent to the State and National cbnvenﬁons.
Resolutions represent the true voice of the people. The adoption of resclutions at party
conventions is always the x:esult of vigorous debate that often takes hours, How will
resolutions be handled? Ona simple up or down vote - without debate? T;he implications
for freedom of speech and association are compelling. |

Plaintiff contends these unlawful arrangements will only benefit pany loyalists and

the effect will be to exclude registered Democrats who for-a host of reasons are not dyed in
the wool party loyalists, The people excluded will almost assuredly be those persons who
the Affirmative Action Plan was implemented to reach, ie., African Am‘gricans, woImen,

people 36 and younger, LGBTQ and Hispanic, Asian Americans and Pa:ciﬁc Islanders,

Native Americans and people with disabilities.

: 10

|
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.22,

|
These difficulties aside, Plaintiff contends that these are not aumoﬁzed by the

governing election law and are therefore unlawful. That other remedies may be available to

the South Carolina State Legislature (amend the rule) or the Governor of South Caroclina

under emergency powers® granted him to change election dates does not change the fact

that political parties are not authorized to take actions contrary ta the law.

CAUSES OF ACTION
Count Two

Violation of Section 2 Voting Rights Act

Voting Rights Act, 42 U.S.C. 1973 ‘
The Fannie-Lou Hamer, Rosa Parks and Coretta Scott King

Voting Rights Reauthorization Act of 2006 (P:1..109:246)
Fourteenth Amendment U.S. Const. Amend. 14; :
Fifteenth Amendment U.S. Const. Amend. 15.

It is now settled law that the right to vote is a fundamental right. Plaintiff :contends that the
right to vote is multifaceted. The right must protect not just what occurs 1n" the voting booth
or.the right to be there but must also protect all stages leading up-to the ac}gual casting of
one's ballot. |

For generations one of the most effective tools used to deter African Américans and other
disfavored minorities from exercising the franchise were restrictions that p‘nevented

participation in party activities to prevent them from gaining control of the: party leadership

apparatus.

58.C. Code Ann. § 7-13-1170: In an emergency, the governor may declare a new; time and date for
an election. |

i 11
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23. African Americans represent 66.7% of the Democratic electorate in South Carolina.
I
African American registered voters in South Carolina are more than one million strong.

African Americans represent 51% of the Richland County population.

24. The acts and omissions complained of herein are disguised dilutive techni:ques that
adversely affect minority voters and as suchi violated the provisions of the“ Fannie Lou

Hamer, Rosa Parks and Coretta Scott King Voting Rights Reauthon‘zatimll Act of 2006

+

i

(P.L..109-246) and must be enjoined accordingly. ,

CAUSES OF ACTION '
Count Three '
(Defendants Robertson, and SCDP)

Violation of 42 U.S.C. § 1583
First Amendment U.S. Const. Amend. 1.

Fourteenth Amendment U.S. Const. Amend. 14,
Fifteenth Amendment U.S. Const. Amend. 15.

The Acts of the Defendants Alleged hereinafter were and are inteﬁded to punish
‘Plaintiff for exercising rights guaranteed and protected under the 14th and 15th
Amendmems and thereby give rise to a separate and distinct cause of action for
: retaliation under 42 U.S.C. § 1983.
25. On or about April 19, 2020, Defendants Robertson and SCDP sent an email to Defendant
\
SCDP’s Executive Committee-and others not members of the Executive :Committee that
stated in pertinent part: “Chairman Trav Robertson would like to hold a st}ate executive
|
committee meeting tomorrow, Monday, April 20, at noan. I know it’s shojt notice, but two
|
critical items are time- sensitive that Trav would like to discuss,” |
26. Plaintiff, a duly elected member of Defendant SCDP Executive Commim:ee was

intentionally not notified of the meeting as required by SCDP rules. I

12



27.

28,

29.

30.

- 31

32,

Upon information and belief, Plaintiff was intentionally excluded from the meeting because
the two “critical” “n'mé sensitive issues” were the within lawsuit and the removal of
Plaintiff as Chair of the Affirmative Action Committee and the Demacratic Black Caucus.
Upon information and belief and or about April, 20, 2020, the aforesaid meeting was held.
At the meeting the critical matter discussed was the within Jawsuit. At the meeting two
motions were made. One to remove. Plaintiff as Chair of the Affirmative Action
Committee (hereinafter “Motion#1”) and the second to remove him as Chair of the
Democratic Black Caucus of the Party (hereinafter “Motion#2"). Upon information and
belief Motion # 1 carried and Motion #2 was tabled.

Upon information and belief motion #1 was not warranted and not anthorized by party
rules or Robert Rules of Order.

Upon infonmation and belief the intention of the motion was to remove the Plaintiff as
Chair of the Affirmative Action Committee and as Chair of the Democratic Black Caucus
ofiSouth Carolina protected and guaranteed by 1st, 14th and 15th Amencimems to the
United States Constitution as well as Section 2 of the Voting Rights Act of 1965.

As-a direct resultof the acts and/or omissions of the Defendants Robertso_p and SCDP
Plaintiff was intentionally denied notice of a meeting at which he was the only item of the
agenda and that he was denied notice and the right to be heard. |

Cn or about May 20, 2020, Defendants Trav Robertson and SC.DI" notified party members
that it would hald a virtual State Democratic Party Convention and telephone and call in

ballots to begin on June 4, 2020,

13
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33.

34.

35.

On or about April 17, 2020, Defendant’s Kisner and RCDP mailed a pacl_ket of information
to convention delegates which included an “Official Ballot” for the 2020 Richland County
Democratic Party Officers Election. The said “Official Ballot” included only persans
selected by the “Nominating Committee”. The packet also required that the “Official
Ballot” be returned by April 25, 2020. Apparently, the ballots are to be counted by the
Defendant SCDP as the return address is Defendant SCOP’s headquarters address.

On or about April 18, 2020, Defendant Kisner and RCDP mailed out mail-in ballots to 416
delegates. There are 150 precincts in Richland County with a total of 265,897 registered
voters of whom 143,632 are non-white. Al registered voters who reside in Richland
County are eligible to vote for county officers and to run for county. office‘in the
appropriate categories.

The aforesaid official mail in ballot contains the names of the slate of candidates selected by
the “nominating committee” without input from the Richland County Executive Committee
of which Plaintiff is a member. The mail in ballots do not contain information about write
ins, or duties of the cfficers to be elected. Or that the only qualification to hold office is
that you are a registered voter whao resides in Richland County, Moreover,'you do not have

to be a member of the Richland County Democratic Party.

PRAYER FCOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court enter judgment in his

favor of the Plaintiff and against the named Defendants, and:

14
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| A. Declare, that Defendants KISNER and RCDP scheduled “teleconvention” and
mail-in ballots for party elective office and delegate e]ectiop violates SCCode 7-9-70;

B. Declare, that Defendants ROBERTSON and SCDP by granting authorization
for County Parties to héld “teléconventions” and mail-in ballots for County Party elective
offices and delegate election violated SCCode 7-9-70;

C. Declare, Defendants KISNER and RCDP’s intentional failure to provide notice
of Executive Committee meetings at which party business would be and in fact was
conducted as provided by SCCéde 7-9-70 and SCDP Rule, RCDP Rule'and DNC
Affirmative Action Rules for Delegate Selection for the 2020 Convention is unlawful;

D. Declare, the actions of the Defendants KISNER, RCDP, ROBERTSON, and
SCDP violated rights of the Plaintiff protected by the Fourteenth and‘Fiﬁeenth |
Amendments to the United States Constitution, the Voting Rights Act of 1965, and the
South Carolina Constitution;

E:'Declare that the action to remove Plaintiff as Chair of the Affirmative Action
Cqmqﬂtt‘ee without notice to him or opportunity to be heard violates his rlight to Due
Process and amounts to retaliation for bringing the within lawsuit;

F. Preliminarily and permanently enjoin Defendants and their agents, officers,

-employees, and all persons acting in concert with any of them from scheduling or holding

County or State Democratic Party “teleconventions” or mail-in ballots for delegates to
County, State or National Democratic Party conventions;
G. Preliminarily and permanently enjoin Defendants and their agents, officers,

employees, and all persans acting in concert with any of them from removing Plaintiff as

15
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Chair of the Affirmative Action Comxﬁiﬁeg without reasonable notice, specified charges
and opportunity to be heard;

H. Order Defendants to immediately reschedule County and State Democratic Party
conventions to reflect the change of date of the Democratic National Convention to August
17, 2020,

I. Order Defendants to reinstate Plaintiff to his position as Chair of the Affirmative
Action Committee forthwith;

J. Alternatively, Plaintiff requests that Defendant RCDP be enjoined from holding
elections for party offices or holding any convention until this matter is heard and decided.

K. Grant such other and further relief as to this Court may seem just and proper.

Dated: 21st day of May, 2020
Columbia, South Carolina

(s/ Johnnie Corde
4204 Mandel Drive
Columbiz, SC 29210

Tel.: (803)753-8091
Email.: cordero1018@att.net

Plaintiff, pro se

CERTIFICATE OF SERVICE
I, Johnnie Cordero, hereby certify that | have served a exact copy of (1) Motion for

Speedy Hearing and Calendar Advancement and (2) First Amended Complaint on the

16
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Attorney for Defendants by depositing same in a depository of the United States Post
Office, postage prepaid and addressed as follows:

Burnett Shutt & McDaniel, PA
912 Lady Street
PO Box 1829
Columbia, SC 29202
Attn: Nekki Shutt, Esq.

Dated: 22 May 2020
Columbia, SC
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IN THE COURT OF COMMON PLEAS

"0

The South Carolina Democratic Party, and

Deafendants.

SOUTH CAROLINA )
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
)
Johnnie Condero, ) C/A No.: 2020-CP-40-1980
)
Vs, ) MOTION FOR SPEEDY HEARING
S , ) AND
Matthew Kisner, in his official capacity as ) CALENDAR ADVANCEMENT
Chair of The Richland County Democratic ) PURSUANT TO RULE 57 OF THE
Party, and : ) SOUTH CAROLINA RULES OF
‘ ) CIVIL PROCEDURE .
The Richland County Democratic Party, and ) N
) o &
) e :3
Trav Robertson, Ji., in his official capacity /) 5 i
as Chair of The South Carolina Democratic ) n=E
Party, and % wE
) 2
) g
)
)

PIaintiff, Johnnie Cordero, acting on his own behalf, hereby requests that the above
captiorfed matter be granted a speedy hearing and that this action for declaratory judgement and
injunctive relief be advanced on the calendar so that he may be heard as expeditiously as
possible. |

Plaintiff makes this request to avert irreparable harm to himself as a dirgct result of the
acts and omissions of the defendants complained of and sought to be enjeined in the underlying
complaint.

Procedural Background

On or about April 16, 2020 Plaintiff filed the above referenced action for Declaratory

4
Judgment and Injunctive refief,
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On or about May 14, 2020 counsel for defendants acknowledged service of procéss.
And plaintiff agreed to an extension of time for Defendants to file an answer unti:I June 7, 2020.

On or about May 20, 2020 Plaintiff received notice that Defendant SCDP will go ahead
with a virtual State Convention and telephone ballots beginning on June 6, 2020, in viclation of
South Carolina Elections Law as set forth more particularly in the underlying complaint for
declaratory and injunctive relief. |

Dated: 22-May 2020
Columbtia, SC

ohn;\:fe'pc/ouﬁro
faintiff;pro se

4204 Mandel Drive
Columbia, SC 298210
Tel.; (803) 753-8091

Email.: cordero1018@att.net

Certificate Of Service

1, Johnnie Cordero, hereby cerify that | have served a exact copy of (1) Motion for Speedy
Hearing and Calendar Advancementand (2) First Amended Complaint on the Attorney for
Defendants by depositing same in a depository of the United States Post Office, postage
prepaid and addressed as follows:

Burnett Shutt & M¢Daniel, PA
912 Lady Street
PO Box 1929
Catumbia, SC 29202
Attn: Nekki Shutt, Esq.

Dated: 22 May 2020
Columbia, SC

Johnnie Cordero™
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA.
COLUMBIA DIVISION '

Johnnie Cordero, Civil Action No. 3:20-cv-02195-JFA-PJG

Plaintiff,

VS,
NOTICE OF REMOVAL
Matthew Kisner, in his official capacity as
Chair of The Richland County Democratic
Party; The Richland County Democratic Party;
Trav Robertson, Jr., in his official capacity as
Chair of The South Carolina Democratic Party;
and, The South Carolina Democratic Party,

Defendants.

Pursuant to 28 U.8.C. §§ 1331, 1343, and 1441, Defendants Trav Robertson and The
South Carolina Democratic Party, with the express consent of Defend:ants Matthew Kisner and
The Richland County Democratic Party (Ex. 1), hereby remove this civil action from the Court of
Common Pleas for the Fifth Judicial Circuit, Richland County, South Carolina, to the United States
District Court for the District of South Carolina, Columbia Division. Defendants state the following
grounds for removal:

STATE COURT ACTION

1. Pro Se Plaintiff Johnnie Cordero (“Plaintiff") commenced this action by filing a
Summons and Complaint in the Richland County Court of Common Pleas, C/A No. 2020-CP-40-
01980, on April 16, 2020. A true and correct copy of the Summons alnd Complaint is attached
hereto as Exhibit 2.

2. Defendants Matthew Kisner and The Richland County. Democratic Party were

. served with the Summons and Complaint on or about April 17, 2020.

3. The undersigned accepted service for Defendants Trav Robertson and The South

Carolina Democratic Party on May 14, 2020.

1

- A5

0861L007dD0202#3SYO - SYA1d NOWNOD - ANVTHOIY - Wd 0% LL Unr 020<¢ - a371d ATTVOINOYLO3 13



3:20-cv-02195-JFA-PJG  Date Filed 06/09/20 - Entry Number 1 Page 2 of 4

4, On May 28, 2020, Defendants received a copy Plaintiff's First Amended Complaint
and Motion for Speedy Hearing and Calendar Advancement via U.S. Mai! to the undersigned. (Ex.
3.) It appears Plaintiff filed the same in the Richland County Court of Common Pleas on May 29,
2020.

5. Defendants have not yet responded to the Complaint or Amended Complaint, as a
response is not due until June 17, 2020, under the South Carolina Rules of Civil Procedure and by
agreement of the parties. (Ex. 4.)

FEDERAL QUESTION JURISDICTION

6. In his Complaint and Amended Complaint, Plaintiff asserts causes of action for
violation of the Voting Rights Act, 42 U.S.C. § 1973; U.S. Const. amend. XIV; U.S. Const. amend.
XV, 42MU.S.C. 1983: U.S. Const. amend. |; and S.C. Code Ann. Section 7-9-70.

7. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. §
1331 because this action arises under the Constitution and law of the United States.

8. This Court also has subject matter jurisdiction over this action pursuant to 28 U.S.C.
§ 1343.because the Complaint and Amended Complaint allege deprivatidn of rights secured by the
U.S. Constitution and seek relief under federal laws providing for the protection of civil rights.

9. This Court has supplemental jurisdiction over Plaintiff's single state law claim
pursuant to 28 U.S.C. § 1337 because it forms part of the same case or controversy as the above
federal law claims.

10. Thus, this Court has removal jurisdiction over this action pursuant to 28 U.S.C. §
1441 (a).

PROCEDURAL REQUIREMENTS OF REMOVAL

11. This action is properly removed to the United States District Court for the District of
South Carolina, Columbia Division, because this Court embraces the Court of Common Pleas for
the Fifth Judicial Circuit, Richland County, South Carolina, where this action is pending. 28 U.S.C.
§§ 1441 (a).
2
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12, True and correct copies of all process, pleadings, and orders served upon
Defendants in the state court action are attached hereto as Exhibits 2 and 3. 28 U.S.C. § 1446
(a).

13. This Notice of Removal has been timely filed within 30 days after receipt of the
Summons and Complaint by Defendants Trav Robertson and The South Carolina Democratic
Party. 28 U.S.C. § 1446 (b)(1).

14, All Defendants have consented to removal. 28 U.S.C. § 1;446 (b)(2).

15. After filing this Notice of Removal, Defendants promptly will file a copy of this Notice
with the Clerk of Court for the Richland County Court of Common Pleas Iand serve the same upon
Plaintiff. 28 U.S.C. § 1446 (d).

NON-WAIVER

16. By removing this action from the Richland County C:ourt of Common Pleas,
Defendants do not waive any defenses available to them.

17. By removing this action from the Richland County Court of Common Pleas,
Defendants do not admit any of the allegations in Plaintiff's Complaint o Amended Complaint.

18. Defendants reserve the right to amend or supplement thié Notice of Removal.

WHEREFORE, Defendants hereby remove the above-captioned action from the Court of
Common Pleas for the Fifth Judicial Circuit, Richland County, South Carélina, to the United States

District Court for the District of South Carolina, Columbia Division.

[Signature page to follow.]

-37-
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Respectfully submitted,

/s Nekki Shutt

Nekki Shutt (Fed. ID 6530)

Grant Burnette LeFever (Fed. ID 1294 3)
BURNETTE SHUTT & McDANIEL, PA
912 Lady Street, Second Floor

PO Box 1929 |

Columbia, South Carolina 29202
Telephone: (803) 904-7912

Fax: (803) 904-7910
NShutt@BurnetteShutt.Law
GLeFever@BurnetteShutt.Law

ATTORNEYS FOR DEFENDANTS
Columbia, South Carolina

June 9, 2020

— 58:"
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Johnnie Cordero, C/A No.
Plaintiff,
Vs.
CONSENT TO REMOVAL BY
Matthew Kisner, in his official capacity as DEFENDANTS MATTHEW KISNER
Chair of The Richland County Democratic AND THE RICHLAND COUNTY
Party; The Richland County Democratic DEMOCRATIC PARTY

Party; Trav Robertson, Jr., in his official
capacity as Chair of The South Carolina
Democratic Party; and, The South Carolina
Democratic Party,

Defendants.

" Defendants Matthew Kisner and The Richland County Democratic Party consent to the
removal of Johnnie Cordero vs. Matthew Kisner, in his official capacity as Chair of The Richland
Colinty Democratic Party; The Richland County Democratic Party; Trav Robertson, Jr., in his
official capacity as Chair of The South Carolina Democratic Party; and, The South Carolina
Democratic Party, C/IA No. 2020-CP-40-01980, currently pending in the Court of Common Pleas
forithe Fifth Judicial Circuit, Richland County, South Carolina, to the District Court for the District
of South Carolina, Columbia Division.

By filing this consent, these Defendants do not waive and expressly reserve all defenses.

s/Nekki Shutt '

Nekki Shutt (Fed. ID 6530)

Grant Burnette LeFever (Fed. [D 12943)
BURNETTE SHUTT & McDANIEL, PA
912 Lady Street, Second Floor

PO Box 1929

Columbia, South Carolina 29202
Telephone: (803) 904-7912

Fax: (803) 904-7910
NShutt@BurnetteShutt.Law
GLeFever@BurnetteShutt.Law

' ATTORNEYS FOR DEFENDANTS

Columbia, South Carolina
June 1, 2020

.,40__
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STATE OF SOUTH CAROLINA )

Page 2 of 16

‘ ) IN THE COURT OF COMMON PLEAS
COUNTY OF __ (AU )
‘ )
Jotnnie (ol skl ) CIVIL ACTION COVERSHEET
Plaintiffi
aintiff(s) ; 2020 cp .40
V8. )
) ;
Miftttens ksuzp, B A & ) ZGZOCP‘I-OOW%@
Defendant(s) )
Submitted By: _~J0 HAN (& (0@dEn7) SC Bar #:
Address: Y20 M PANDEL D Telephone #:_J0d - 75 3 - FOF (
AoLumbiA 5 Z72(0 :“;;#:.

E-maik: CordDon /O X I AT NET
NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as required by
law. This form is requircd for the use of the Clerk of Court for the purpose of docketing cases that are NOT E-Filed, It must be filled out completely,
signed, and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint. This form is NOT required to
be fited in E-Filed Cases.

. =2 -n,
DOCKETING INFORMATION (Check all that apply) S
*If Action is Judgment/Settlement do not complete K ” = )
[E/RY TRIAL demanded in complaint. [0 NON-JURY TRIAL demanded in complaint. - -

[TJ This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution 'Rules —

(C] This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Raféd’ o lr',"\_.t:.l
Mls case is exempt from ADR. (Proof of ADR/Exemption Attached) o 1
NATURE OF ACTION (Check One Box Below) ‘:’:
—
Contracts Torts - Professional Malpractice Torts — Personal Injury ~<
[0  Constructions (100) {3  Dental Malpractice (200) O Conversion (310) [0 Claim& II'el}vcryMO)
[0  Debt Collection (110) [0  Legal Malpractice (210) O]  Motor Vehicle Accident (320) O Condemnatioh (410)
[0  General (130) 0 Medical Malpractice (220) 1 Premises Liability (330) [ Foreclosure (420)
(O  Breach of Contract (140) Previous Notice of Intent Case # [0 Products Liability (340) [0 Mechanic’s Lien (430)
0 Freud/Bad Faith (150) 20 N-_. - 3  Personal Injury (350) [J Partition (440)
[0  Failureto Deliver/ [3J Notice/ File Med Mal (230) O  Wrongful Death (360) [ Possession (450)
Warranty, (160) O oter(209 [l AssaulvBattery (370) 0 Building Code Violation (460)
D Employmenl Discrim (170) D Slander/Libel (380) D Other (499)
0  Employment (180) [0 Other(399)
3  Other(199)
Inmate Petitions Administrative Law/Relief Judgments/Settlements Appeals
0 PCR(500) [0  Reinstate Drv. License (800) 3 Death Settlement (700) [J Arbitration (900)
[0 Mandamus (520) [  Judicial Review (810) [0 Foreign Judgment (710) [0 Magistrate-Civil (510)
[J Habeas Corpus (530) [0  Relief (820) [0 Magistrate’s Judgment (720) [d Magistrate-Criminal (920)
[0 Other(599) i3~ Permanent Injunction (830) [0 Minor Settlement (730) O Municipal (930)
[0  Forfeiture-Petition (840) [0 Transcript Judgment (740) {J Probate Court (940)
]  Forfeiture—Consent Order (850) ] Lis Pendens (750) [ SCDOT (950)
[0  Other(899) O Transfer of Structured [Q Worker’s Comp (960)
Settlement Payment Rights [0 Zoning Board (970)
Application (760) O Ppublic Service Comm. (990)
Special/Complex /Other [0 Confession of Judgment (770) [ Employment Security Comm (991)
[0 Environmental (600) O Pharmaceuticals (630) [ Petition for Workers
O 4 Automobile Arb. (610) [ Unfair Trade Practices (640) Compensation Settlement {3 Other (999)
Approval (780)
[J Medical (620) [ Out-of State Depositions (650) O Incapacitated Adult
Settlement (790)
O Other(699) 3 [0 Motion to Quash Subpoena in an T Other (799)
Oul-of—County y Action (660)
{3 Sexual Predator (510) O Pre-Suit Discovery (670)
[J Permanent Restraining Order (680) p
00 interpleader (690) )
Submitting Party Signature: /_D,z;e: %’ 7’ COo

Note: Frivolous civil proceedings may

Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq. .~
SCCA /234 (02/2018)

ject to sanctions pursyant to SCRCP, Rule 11, and the South Carolina Frivolous Civil

Page 1 of 2
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SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )
)
Johnnie Cordero, ) C/A Nao.: 2020-CP-40-
: Plaintiff, )
Vs, )
)
Matthew Kisner, in his official capacity as ) SUMMONS
Chair of The Richland County Democratic )
Party, and )
|  2020CP40010%0
The Richland County Democratic Party, )
and ) ‘:;’:3
Trav Robertson, Jr., in his official capacity ) "‘}.:’)f
as Chair of The South Carolina Democratic ) ’ 3.3
Party, and ) 7_)/
) e @
The South Carolina Democratic Party, ) cass P
) s 2
Defendants. ) ' <y
) "t
)

TO THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy of which is
served upon you, and to serve a copy of your answer to this Complaint upon the subscriber at the address
shown bél’ow within thirty (30) days (thirty five (35) days if served by United States Mail) after service

hereof, exclusive of the date of such service, and if you fail to answer the Complaint, judgment by default

will be rendered against you for the relief demanded in the Co

Dated: 6 April 2020
Columbia, South Carolina

Columbia, SC 29210

Tel.: (803) 753-8091

Email.: cordero1018@att.net
Plaintiff, pro se

-
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SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT

' COUNTY OF RICHLAND '

Johnnie Cordero, C/A No.; 2020-CP-40-

Fleintih 2020CP40019%0

)
)
)
)
)
)
)
) COMPLAINT FOR DECLARATORY
)
)
)
)
)
)

AND INJUNCTIVE RELIEF
Matthew Kisner, in his official capacity as PURSUANT TO'SC CODE
Chair of The Richland County Democratic §§ 15-53-10 and 15-53-90
Party, and RULE 65 SC RULES OF
CIVIL PROCEDURE
The Richland County Democratic Party, (JURY TRIAL DEMANDED)
and ) .
) P
Trav Robertson, Jr., in his official capacity ) ‘:_3_;”’
as Chair of The South Carolina Democratic ) :7‘3,
Party, and g i = \
o MARE)
The South Carolina Democratic Party, ) o % ‘;E\
Defendants. ) ;_ﬁ f\-:
) ™

The Plaintiff, Johnnie Cordero, acting on his own behalf, complaining of the Defendants
alleges as follows:

INTRODUCTION

Political parties represent the voice of the people. It is for this reason that they have
significant protection under the First Amendment. But the voice cannot be representative and
authentic if political parties are able to circumvent the rules put in place to ensure that minorities
are heard not only in the voting booth but also in the party activities at every level including |
counties. State rules that govern political parties exist against the backdrop of a racist history

that has once again reared its ugly head in the wake of the Supreme Court decision in Shelby

- -
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County v. Holder, 133 S. Ct. 2612 (2013). The Shelby decision has given rise to a veritable
tsunami of legislation ostensibly passed to prevent voter fraud but that has actually served to
make it difficult for African Americans and other minorities to exercise their right to vote.

Many and varied have been the dilutative techniques used to suppress the African
American vote. Everything from literacy tests to poll taxes and grandfather clauses have -
successfully been used. Over the years the methods have changed but the goals have not.

African Americans represent 66.7% of the Democratic electorate in South Carolina. African
American registered voters in South Carolina are more than one million strong. African
Americans represent 51% of the Richland County population. The right to vote and more-
particularly to participate in political party activities has been the bedrock of the fight for -
pplitical recognition and empowerment of minorities both in Squth Carolina and throughout the
Ur-li_.te‘d’ States since the 1960’s.

-Iln-;i‘9'64 the Mississippi Freedom Democfatic Party was organized under the le‘adérsﬁip of
the lat.é Mrs.' Fann'ie Lue Hammer and others who had been excluded by Democratic Party rule
from participation in the Mississippi Democratic Party. During this same period the South
Carolina Democratic Party also excluded African Americans from partici;l)ation in the Party. ! As
a direct result of such exclusionary and discriminatory practices the Democratic National

Committee (hereinafter “DNC”) instituted its Six Basic Elements® that have been adopted by the

1 hitps//www.thestate.com/news/special-reports/state-1 25/article43721457 .htmi

2 Six Basic Elements The six basic elements adopted by the Democratic National Committee as official
policy statements, January 1968, shall be implemented at all levels of the South Carolina Democratic
Party. (1) All public meetings at all levels of the Democratic Party in each State shouid be open to all
members of the Democratic Party regardless of race, color, creed, national origin, age, gender, or sexual
orientation. (2) No test for membership in, nor any oaths of loyalty to, the Democratic Party in any State
should be required or used which has the effect of requiring prospective or current members of the
Democratic Party to acquiesce in, condone, or support discrimination on the grounds of race, color, creed,
national origin, age, gender or sexual orientation. (3) The time and place for all public meetings of the

v
- ‘{ -
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Defendant SCDP and incorporated by Defendant RCDP in its Bylaws by reference. Moreover,
the Delegate Selection Rules For the 2020 Democratic National Convention® state as follows:

“[T]he 1964 Democratic National Convention adopted a resolution
which conditioned the seating of delegates at future conventions on
the assurances that discrimination in any State Party affairs on the

ground of race, color, creed or national origin did not occur.”Rule 4(b)
An Open Party.*

The said 2020 Delegate Selection Plan establishes an Affirmative Action Plan for each State
Party. The intent of the Affirmative Action Plan is best stated in the plan itself.

“The promises of a democratically elected government and the right
to vote have not always been extended equally to all Americans.
Historically, certain groups of Americans have been explicitly denied
the right to vote or have been subjected to discriminatory and exclus-
ionary practices with the intended effect of denying them voting rights.

1. The goal of such affirmative action shall be to achieve participation

. in the delegate selection process and Party organization at all levels by -
the aforementioned groups as indicated by their presence in the Demo-
cratic electorate.”

Democratic Party on all levels should be publicized fully and in such a manner as to assure timely notice
to all interested persons. Such meetings must be held in places accessible to all Party members and
large enough to accommodate all interested persons. (4) The Democratic Party'on all levels should
support the broadest possible registration without discrimination on grounds of racs, color, creed, national
origin, age, gender or sexual orientation. (5) The Democratic Party in each State should publicize fully
and in such a manner as to assure notice to all interested parties a full description of the legal and
practical procedures for selection of Democratic Party Officers and representatives on all levels.
Publication of these procedures should be done in such a fashion that all prospective and current
members of each State Democratic Party will be fully and adequately informed of the pertinent
procedures in time to participate in each selection procedure at all levels of the Democratic Party
organization. (6) The Democratic Party in each State should publicize fully and in such a manner as to
assure notice to all interested parties a complete description of the legal and practical qualifications for all
officers and representatives of the State Democratic Party. Such publications should be done in a timely
fashion so that all prospective candidates or applicants for any elected or appointed position within the
State Democratic Party and each county will have full and adequate opportunity to compete for office.
SCDP Rules as amended April 29, 2017, Section lil, pp. 4-5. (italics added). ’

3 hitps://scdp.org/wp-content/uploads/2017/05/rutes-as-amended-2017-2.pdf

4 hitps://scdp.ora/wp-content/uploads/2017/05/rules-as-amended-2017-2.pdf

— -
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Plaintiff is the Chair of the Affirmative Action Committee of the 2020 Delegate Selection
Plan and along with the Affirmative Action Committee has the responsibility of monitoring the
Defendant SCDP’s implementation of the Affirmative Action Plan. Plaintiff is also a duly
elected member of Defendant RCDP’s Executive Committee as the Alternate male Commuittee-
person. : ‘

In the instant case plaintiff alleges and will show to this Court that the State Election Law
governing party conventions as well as the The South Carolina Democratic Party Rules, the
Richland County Democratic Party Bylaws, the Democratic National Committee Delegate
Selection Rules for the 2020 Democratic National Convenjtion and the South Carolina Delegate
Selection Plan and Affirmative Action Plan for the 2020 Democratic National Convention have
been knowingly and intentionally violated by the above named Defendants in the ways more
particularly hereinafter.

Plaintiff further contends that the declaratory and injunctive relief requested herein is

necessary to prevent the further violation of his rights.

PARTIES

1. Plaintiff, Johnnie Cordero, (hereinafter “Plaintiff”’) is a citizen and resident of Richland
County, South Carolina and a registered voter therein. He is also the Chairman of the
Democratic Black Caucus of South Carolina (an official caucus of the South Carolina
Democratic Party); Chairman of the Affirmative Action Commjttel:e of the 2020 Delegate
Selection Committee of the South Carolina Democratic Party; Alternate Committeeman
of the Richland County Democratic Party and duly elected member of thé Exeéutive

Committee thereof; President of the Pine Grove Precinct of the Richland County

— 47_..
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and President of the Pine Grove Piney Woods Community Alliance.

2. Defendant Matthew Kisner (herein after “Defendant Kisner”) is Chair of Richland
County Democratic Party and is sued in his official capacity only.l

3. Defendant Richland County Democratic Party (hereinafter “RCDP”) is a recognized
County Party of the South Carolina Democratic Party and is subject to its authority and
control.

4. Defendant South Carolina Democratic Party (hereinafter “SCDP”) is a political party
within the meaning of S.C. Code Ann. § 7-11-12 and is the South Carolina State Party
Committee of the National Democratic Party and subject to regulation by the South
Carolina Election Commission pursuant to the authority granted the Commission by the -
South Carolina Code of Laws Title 7 - Elections.

5. Defendant Trav Robertson, Jr., (hereinafter “Defendant Robertson™) is the Chair of the
South Carolina Democratic Party and is sued in his official capacity only.
JURISDICTION AND VENUE

6. This action is brought pursuant to South Carolina Code of Laws §§ 15-53-10 and
15-53-90 and Rule 65 of the South Carolina Rules of Civil Proceciure.

7. The parties have sufficient connections to Richland County, South Carolina, the events at
issue occurred therein, and jurisdiction is proper.

8. On or about February 2020 Defendant Matt Kisner acting in his capacity as Chair of
Defendant RCDP appointed a “nominating committee” whose members were empowered

to recruit candidates and select from among those candidatcs a slate of persons to offer as

VL/Y— | 5
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10.

il.

12.

13.

14.

candidates for party elected offices including the County Party Chair. The purpose of the
“Slate of Candidates” is to indicate to voters that these candidates have in some way been
approved by the Defendant RCDP.
Upon information and belief, a meeting or meetings was held at a location unknown to
the Plaintiff on a date also unknown to Plaintiff at which nominating committee selected
persons to comprise a “slate of candidates” .
FACTUAL ALLEGATIONS

Plaintiff, a duly elected alternate Committeeman of Defendant RCDP was not notified of
the appointment of a nominating committee or of the selection of a slate of candidates or
of date, time, place of any meetings to accomplish the selection of the slate.

Defendant Kisner knew or should have known that Plaintiff had intentions of running for
Richland County Chair.

Upon information and belief notice was not provided to Richland County Democrats all
of whom are eligible to run for various party offices as required by SCDP and RCDP
rules.

On or about March 21, 2020, Defendant SCDP issued an update on County I”arty
Conventions indicating that county parties may decide whether to hold Town Hall
Teleconventions or Mail-in Ballot. No provision was made for both Teleconvention and
mail-in ballot.

On or about March 21, 2020 Defendant Kisner dccided to hold a “remote convention” at

an unspecified date in the future.

leL?— | 6

Democratic Party; Delegate to the South Carolina Democratic Party 2020 Convention;
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15. Upon information and belief no meetings of the Executive Committee of the Richland
County Democratic Party (of which Plaintiff is a duly elected member) were held prior to
the decision to hold a “remote convention” and Plaintiff was not notified if such a
meeting or meetings were held.

16. On or about March 21, 2020, Defendant Kisner issued a public statement indicating that
because nominations for office are allowed from the convention flloor those seeking
election may “self-nominate” by emailing a 75-100 word bio indicating their past
involvement in Defendant RCDP to the nominating committee by COB Tuesday, March
31, 2020.

CAUSES OF ACTION
Count One

The Richland County Democratic Party convention
cannot be held after March 31, 2020.
(South Carolina Code of Laws Section 7-9-70)

A. SC Code Section 7-9-70 requires that a county convention must be held
during a twelve-month period ending March thirty-first of each general
election year during a month determined by the state committee as provided
in Section 7-9-100.

The language of SC Code Section 7-9-70 is clear and unambiguous. The language is also
mandatory. This section sets the outside date for County Conventions. That date was March 31,
2020. Plaintiff contends that counties that have not held their conventions by March 31 may not
hold conventions of any kind. Further, 7-9-100 provides that “[a]ny county failing or refusing to
organize under the provisions of this title may not have representation in the state convention.”

Defendant RCDP under the leadership of Defendant Kisner has failed to adhere to the mandatory

provisions of 7-9-100.
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B. County Committee determines the date, time and location of its convention.

A county convention must be held during a twelve-month period ending

March thirty-first of each general election year during a month determined

by the state committee as provided in Section 7-9-100.

17. Section 7-9-70 also provides that the County Committee i.e., the County Executive
Committee, shall set the date, time and location of the county convention -not the county
chair. This cannot be accomplished without a meeting of the Executive Committee and a
meeting requires statutory notice. The statute also requires that at the meeting a
location for the convention shall be set.

When determining the effect of words utilized in a statute, a court looks to the
"plain méaning" of the words. City of Rock Hill v. Harris. 391 S.C. 149, 154,705 S.E.2d
53, 55 (2011). The Cambridge Dictionary defines location as a place. 1t follows that the
statute by its plain meaning cannot and does not provide for tele conventions or remote
conventions.

Plaintiff acknowledges that concemns about the Coronavirus and the spread of this
deadly disease are important and must be considered. But the statute does not provide the
option Defendants seek to utilize. The statute cannot be ignored. The statute cannot be
overruled by the South Carolina Democratic Party and certainly not by the Chair of the
Richland County Democratic Party.

Plaintiff also notes that at the time of this writing The Democratic National
Committee has not cancelled its convention or gone to a teleconvention but has simply

rescheduled the national convention to August 17, 2020. It also appears that Defendant

RCDP is the only county to schedule a remote convention.

5/ | ;
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1

It should be furtﬁer noted that although Defendant SCDP has erroneously
suggested that counties may hold remote conventions it has not postponed or scheduled a
remote convention for the State Party.

Finally, it is Plaintiff’s contention that the statute may only be changed by the
legislature.

C. Elections required to be held at county conventions cannot be held via remote
convention or mail-in ballot.

Section 7-9-80 provides in pertinent part :

“Each county convention shall be called to order by the county
chairman and shall proceed to elect a temporary president, a
temporary secretary and a committee on credentials for the
purpose of organizing.”

18. It seems too obvious to state that these requirements cannot be carried out remotely.
First, County Conventions usually have hundreds of participants. Will they all be able to
vote? And if so how can the vote be verified? How will we know that the person on the
line, if done telephonically, is actually the person permitted to vote? Party rules prohibit
proxy voting. Moreover, at a regular in-person convention members are permitted to be
nominated from the floor. There is no requirement other than that they show up and, of
course, be eligible to vote. This is true for the election of county officers as well as
delegates to the state convention.

Requiring persons who wish to “self-nominate” to send in a 75-100 word bio indicating
their past involvement with the Defendant RCDP is to unlawfully add to the eligibility

requirements to run for party office, i.e., candidates need only be registered voters who

~5/- 5
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reside in Richland County. Nominations from the floor are also permitted by persons
who wish to nominate others from the floor. Must they also submit a 75-100 word bio?

Finally, at county conventions a significant amount of time is spent on
resolutions. Resolutions determine what issues will be sent to the State and National
conventions. Resolutions represent the true voice of the people. The adoption of
resolutions at party conventions is always the result of vigorous debate that often takes
hours. How will resolutions be handled? On a simple up or down vote - without debate?
The implications for freedom of speech and association are compelling.

Plaintiff contends these unlawful arrangements will only benefit party loyalists
and the effect will be to exclude registered Democrats who for a host of reasons are not
dyed in the wool party loyalists. The people excluded will almost assuredly be those
persons who the Affirmative Action Plan wés implemented to reach, i.e., African
Americans, women, people 36 and younger, LGBTQ and Hispanic, Asian Americans and
Pacific Islanders, Native Americans and people with disabilities.

These difficulties aside, Plaintiff contends that these are not authorized by the
governing election law and are therefore unlawful. That other remedies may be available
to the South Carolina State Legislature (amend the rule) or the Governor of South
Carolina under emergency powers® granted him to change election dates does not change

the fact that political parties are not authorized to take actions contrary to the law.

58.C. Code Ann. § 7-13-1170: In an emergency, the governor may declare a new time and date
for an election.

- 53~ | ¢
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CAUSES OF ACTION
Count Two
Violation of Section 2 Voting Rights Act
Voting Rights Act, 42 U.S.C. 1973
The Fannie Lou Hammer, Rosa Parks and Coretta Scott King
Voting Rights Reauthorization Act of 2006 (P.L.109-246)
Fourteenth Amendment U.S. Const. Amend. 14;
Fifteenth Amendment U.S. Const. Amend. 15.

19. It is now settled law that the right to vote is a fundamental right. Plaintiff contends that
the right to vote is multifaceted. The right must protect not just what occurs in the voting
booth or the right to be there but must also protect all stages lcading up to the actual
casting of one's ballot.

20. For generations one of the most effective tools used to deter African Americans and
other disfavored minorities from exercising the franchise were restrictions that prevented
participation in party activities to prevent them from gaining control of the party
leadership apparatus.

21. African Americans represent 66.7% of the Democratic electorate in South Carolina.
African American registered voters in South Carolina are more than one million strong.
African Americans represent 51% of the Richland County population.

22. The acts and omissions complained of herein are disguised dilutive techniques that
adversely affect minority voters and as such violated the provisions of the Fannic Lou

Hammer, Rosa Parks and Coretta Scott King Voting Rights Reauthorization Act of 2006

(P.L.109-246) and must be enjoined accordingly.

J{)'L/, 11
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court enter judgment in
his favor of the Plaintiff and against the named Defendants, and:

A. Declare, that Defendants KISNER and RCDP scheduled “teleconvention” and
mail-in ballots for party elective office and delegate election violates SCCode 7-9-70;

B. Declare, that Defendants ROBERTSON and SCDP by granting authorization
for County Parties to hold “teleconventions” and mail-in ballots for County Party elective
offices and delegate election violated SCCode 7-9-70;

C. Declare, Defendants KISNER and RCDP’s intentional failure to provide
notice of Executive Committee meetings at which party business would be and in fact
was conducted as provided by SCCode 7-9-70 and SCDP Rule, RCDP Rule and DNC
Affirmative Action Rules for Delegate Selection for the 2020 Coﬂvention is unlawful;

D. Declare, the actions of the Defendants KISNER, RCDP, ROBERTSON, and
SCDP violated rights of the Plaintiff protected by the Fourteenth and Fifteenth
Amendments to the United States Constitution, the Voting Rights Act of 1965, and the
South Carolina Constitution;

E. Preliminarily and permanently enjoin Defendants and their agents, officers,
employees, and all persons acting in concert with any of them from scheduling or holding
County or State Democratic Party “teleconventions” or mail-in ballots for delegates to

County, State or National Democratic Party conventions;

-55- 12
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F. Order Defendants to immediately reschedule County and State Democratic
Party conventions to reflect the change of date of the Democratic National Convention to
August 17, 2020.

G. Alternatively, Plaintiff requests that Defendant RCDP be enjoined from
holding elections for party offices or holding any convention until this matter is heard and
decided.

H. Grant such other and further relief as to this Court may seem just and proper.

Dated: 4th day of April, 2020
Columbia, South Carolina

Tel.: (803)753-8091
Email.: corderol018@att.net

Plaintiff, ﬁro se

~Sb— 13
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IN THE COURT OF COMMON PLEAS

and

Trav Robertson, Jr., in his official capacity
as Chair of The South Carolina Democratic
Party, and

The South Carolina Democratic Party,

Defendants.

SOUTH CAROLINA )

) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND )

)
Johnnie Cordero, ) C/A No.: 2020-CP-40-1980 ..

Plaintiff, )

vs. ) PLAINTIFF’S FIRST

) AMENDED COMPLAINT

) FOR DECLARATORY

) AND INJUNCTIVE RELIEF
Matthew Kisner, in his official capacity as ) PURSUANT TO SC CODE
Chair of The Richland County Democratic ) §§ 15-53-10 and 15-53-90
Party, and ) RULE 65 SC RULES OF

) CIVIL PROCEDURE
The Richland County Democratic Party, ) (JURY TRIAL DEMANDED)

)

)

)

)

)

)

)

)

)

)

)

The Plaintiff, Johnnie Cordero, acting on his oﬁ behalf, complaining of the Defendants
alleges as follows: .
INTRODUCTION |
Political parties represent the voice of the people. It is for this reason that they have
significant protection under the First Amendment. But the voice cannot be represemanve and

authentic if political partms are able to circumvent the rules put in place to ensure that minorities are

heard not only in the voting booth but also in the party activities at every level including counties.

._.6‘8,_
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again reared its ugly head in the wake of the Supreme Court decision in Shelby ;County v. Holder,
133 S. Ct. 2612 (2013). The Shelby decision has given rise to a veritable tsunam}x of legislation
ostensibly passed to prevent voter fraud but that has actually served to make it dlfﬂClllt for African
Americans and other minorities to exercise their right to vote. |
Many and varied have been the dilutative techniques used to suppress the African
American vote. Everything from literacy tests to poll taxes and grandfather clauses have
successfully been used. Over the years the methods have changed but the goals bave not. African
Americans represent 66.7% of the Democratic electorate in South Carolina. African American
registered voters in South Carolina are more than one million strong. African Axinericans represent
51% of the Richland County population. The right to vote and more particularly to participate in
political party activities has béen the bedrock of the fight for political recognition and
empowenmnent of minorities both in South Carolina and throughout the United States since the
1960’s.
e In 1964 the Mississippi Freedom Democratic Party was organized under the leadership of
 uthe late Mirs. Fannie Lue Hammer and others who had been excluded by Democl_mtic Party rule
=from p-anicipaﬁon in the Mississippi Democratic Party. During this same period t;m South Carolina
Democratic Party also excluded African Americans from participation in the Party. ! As a direct
result of such exclusionary and discriminatory practices the Democratic Nationa;l Committee

(hereinafter “DNC”) instituted its Six Basic Elements® that have been adopted bf( the Defendant

2 Six Basic Elements The six basic elements adopted by the Democratic National Committee as official
policy statements, Janusary 1968, shall be implemented at all levels of the South Carolina Democratic Party.
(1) All public meetings at all levels of the Democratic Party in each State should be open to all membess of
the Democratic Party regardless of race, color, creed, naticnal otigin, age, gender, or sexual orientation. (2)
No test for membership in, nor any oaths of loyalty to, the Democratic Party in any State should be required

' 2
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SCDP and incorporated by Defendant RCDP in its Bylaws by reference. Moreover, the Delegate
Selection Rules For the 2020 Democratic National Convention® state as follows:

“[Tthe 1964 Democratic National Convention adopted a resolution
which conditioned the seating of delegates at future conventions on

the assurances that discrimination in any State Party affairs on the
ground of race, color, creed or national origin did not occur. ”Rule 4(b)
An Open Party.*

The said 2020 Delegate Selection Plan establishes an Affirmative Action Plan for each State Party. '

The intent of the Affirmative Action Plan is best stated in the plan itself. !

“The promises of a democratically elected govemment and the right
to vote have not always been extended equally to all Americans.
Historically, certain groups of Americans have been explicitly denied
the right to vote or have been subjected to discriminatory and exclus-
ionary practices with the intended effect of denying them voting rights.

1. The goal of such affirmative action shall be to achieve participation
in the delegate selection process and Party organization at all levels by

orusedmchhastheefl‘ectofrequmng prospectweorcmentmanbersofﬂneDemocmnc Paity to
Y acquiesce in, condone, or support discrimination on the grounds of race, color, creed, national origin, age,
+ gender or sexual orientation. (3) The time and place for all public meetings of the Democratic Party on all
¥ levels should be publicized fully and in such a manner as to assure timely notice to all interested persons.
“2°Such meetings must be held in places accessible to all Party members and large enough to accommodate
+all interested persons. (4) The Democratic Party on all levels should support the broadest possible
’ ** registration without discrimination on grounds of race, color, creed, national origin, age, gender or sexual
* orientation. (5) The Democratic Party in each State should publicize fully and in such a manner as to
assure notice to all interested parties a full description of the legal and practical prooedla for selection of
Democratic Pasty Officers and representatives on ali levels. Publication of these procedures should be
done in such a fashion that all prospective and current members of each State Democratic Party will be
fully and adequately informed of the pertinent procedures in time to participate in each sefection procedure
&t all levels of the Democratic Party organization. (6) The Democratic Panty in each State should publicize
fully and in such a manner as to assure notice to all interested parties a complete description of the legal
and practical qualifications for all officers and representatives of the State Democratic Party. Such
publications shouid be done in a timely fashion so that all prospective candidates or applicants for any
elected or appointed position within the State Democratic Party and each county will have full and adequate
opportunity to compete for office. SCOP Rules as amended April 29, 2017,-Section.ll, Po.-4-5. (talics . -

added).
3 https://scdp.ora/wp-content/uploads/2017/05/rules-as-amended-2017-2. pdf

4 https://scdp.org/wp-content/uploads/2017/05/rules-as-amended-2017-2. pdf
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the aforementioned groups as indicated by their presence in the Demo—
cratic electorate.” )

Plaintiff is the Chair of the A ffirmative A ction Committee of the 2020 Delegate Selection

Plan and along with the Affirmative Action Committee has the responsibility of monitoringthe

Defendant SCDP’s implementation of the Affirmative Action Plan. Plaintiff is also a duly elected

. member of Defendant RCDP’s Executive Committee as the Alternate male Committee- person.

In the instant case plaintiff alleges and will show to this Court that the St:ate Election Law

governing party conventions as well as the The South Carolina Democratic Party Rules, the
Richland County Democratic Party Bylaws, the Democratic National Committee Delegate
Selection Rules for the 2020 Democratic National Convention and the South Carolina Delegate
Selection Plan and Affinmative Action Plan for the 2020 Democratic National donvenﬁon have
been knowingly and intentionally violated by the above named Defendants in the ways more
particularly hereinafter. ]

% Plaintiff further contends that the declaratory and injunctive relief requested herein is

.necessary to prevent the further violation of his rights.

PARTIES

1. Plaintiff, Johnnie Cordero, (hereinafter “Plaintiff”) is a citizen and resident of Richland
County, South Carolina and a registered voter therein. He is also the Chauman of the
Democratic Black Caucus of South Carolina (an official caucus of the South Carolina
Democratic Party); Chairman of the Affirmative Action Committee of the 2020 Delegate

!

Selection Committee of the South Carolina Democratic Party; Alternate Committeeman of * -

the Richland County Democratic Party and duly elected member of the llixeculwe
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Committee thereof; President of the Pine Grove Precinct of the Richland County
Democratic Party; Delegate to the South Carolina Democratic Party 2029 Convention; and

President of the Pine Grove Piney Woods Community Alliance.

. Defendant Matthew Kisner (herein after “Defendant Kisner”) is Chair of Richland County

Democratic Party and is sued in his official capacity only.

. Defendant Richland County Democratic Party (hereinafter “RCDP”) is a recognized

County Party of the South Carolina Democratic Party and is subject to its authority and

control.

. Defendant South Carolina Democratic Party (hereinafter “SCDP”) is a political party

within the meaning of S.C. Code Ann. § 7-11-12 and is the South Carolina State Party
Committee of the National Democratic Party and subject to regulation by the South
Carolina Election Commission pursuant to the authority granted the Commission by the

South Carolina Code of Laws Title 7 - Elections.

. Defendant Trav Robertson, Jr, (hereinafter “Defendant Robertson”) is the Chair of the

|

South Carolina Democratic Party and is sued in his official capacity only.

TYOINOH10313
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JURISDICTION AND VENUE

. ‘This action is brought pursuant to South Carolina Code of Laws §§ 15-53-10 and 15-53-90

and Rule 65 of the South Carolina Rules of Civil Procedure. |

. The parties have sufficient connections to Richland County, South Carolina, the events at
issue occurred therein, and jurisdiction is proper.

. On or about February 2020 Defendant Matt Kisner acting in his capaci'tj:r as Chair of

Defendant RCDP appointed a “nominating committee” whose members' were empowered

" '0861007dO0Z0Z#ASYD
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to recruit candidates and select from among those candidates a slate of persons to offer as
candidates for party elected offices including the County Party Chair. Thfe purpose of the
“Slate of Candidates” is to indicate to voters that these candidates have in some way been
approved by the Defendant RCDP. |

9. Upon information and belief, a meeting or meetings was held at a locaﬁdn unknown to the
Plaintiff on a date also unknown to Plaintiﬁ at which nominating committee selected
persons to comprise a “slate of candidates” . I

FACTUAL ALLEGATIONS :

10. Plamnff, a duly elected alternate Committeeman of Defendant RCDP walys not notified of
the appointment of a nominating comnﬁttee or of the selection of a slate of candidates or 6f
date, time, place of any meetings to accomplish the selection of the slate.l

11. Defendant Kisner knew or should have known that Plaintiff may have had intentions of
running for Richland County Chair. And that at least one other person hgd publicly
declared his candidacy.

12. Upon information and belief notice was not provided to Richland County Democrats all of
whom are eligible to run for various party offices as required by SCDP and RCDP rules.

13. On or about March 21, 2020, Defendant SCDP issued an update on Colunty Party
Conventions indicating that county parties may decide whether to hold fown Hall
Teleconventions or Mail-in Ballot. No provision was made for both Teleéonvention and
mail-in ballot. |

14. On or about March 21, 2020 Defendant Kisner decided to hold a “remote convention” at

an unspecified date in the future.

~ 3~
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15. Upon information and belief no meetings of the Executive Committee of the Richland
County Democratic Party (of which Plaintiff is a duly elected member) were ileld prior to
the dgcision to hold a “remote convention” and Plaintiff was not notiﬁed if such a meeting
or meetings were held.

16. On or about March 21, 2020, Defendant Kisner issued a public statement indicating that
because nominations for office are allowed from the convention floor thﬂ)se seeking
election may “self-nominate” by emailing a 75-100 word bio indicating their past
involvement in Defendant RCDP to the nominating committee by COB ';Iuesday, March
31, 2020. |

17. On or about April 18, 2020, Defendant Kisner and RCDP held a so-callgd Remote or
Virtual Convention. The so-called convention was no more than a series of pre-recorded
videos. The information sent to delegates notifying them of the conventiqn noted that
participation is optional. |

; 18.0n ox; about April 30, 2020, Defendants Robertson and SCDP held an Elxecutive
-»%  Committee and intentionally did not notify Plaintiff who was entitled to notice and
Sy opportunity to be heard as a duly elected member of the Executive Committee in violation
| of SCDP and DNC rules. Upon information and belief the meeting was.called to discuss
the Plaintiff and to take action regarding the within lawspit.
CAUSES OF ACTION
Count One
The Richland County Democratic Party convention

cannot be held after March 31, 2020.
(South Carslina Code of Laws §7-9-70) !

/(g"'[’
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A. SC Code §7-9-70 requires that a county convention must be ;held during a
twelve-month peried ending March thirty-first of each general election year
during a month determined by the state comurittee as provided in Section
7-9-100.

The language of SC Code Section 7-9-70 is clear and unambiguous. The-language is also
mandatory. This section sets the outside date for County Conventions. That date was March 31,
2020. Plaintiff contends that counties that have not held their conventions by March 31 may not
hold conventions of any kind. Further, 7-9-100 provides that “[alny county faiiing or refusing to
organize under the provisions of this title may not have representation in the staté convention.”
Defendant RCDP under the leadership of Defendant Kisner has failed to adhere to the mandatory
.provisions of 7-9-100.

B. The County Committee determines the date, time and location of its
convention. A county convention must be held during a twelve-month period
ending March thirty-first of each general electicn year during a month
determined by the state committee as provided in § 7-9-100. '

19. Section 7-9-70 also provides that the County Committee i.e., the County Executive
Comnmittee, shall set the date, time and location of the county convention - not the county
e chair This cannot be accomplished without a meeting of the Executive Committee and a
Rt meeting requires statutory notice. The statute also requires that at the meeting a location
for the convention shall be set.
When detefmining the effect of words utilized in a statute, a court looks to the
"plain meaning” of the words. City of Rock Hill v. Harris. 391 S.C. 149,‘ 154, 705 S.E.2d
53, 55 (2011). The Cambridge Dictionm)ﬂ,,deﬁns location as a place. It follows that the
statute by its plain meanisig caniiot and does fidt provide for téle conveiitions or remote

conventions.
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Plaintiff acknowledges that concems about the Coronavirus and the spread of this

deadly disease are important and must be considered. But the statute does not provide the

option Defendants seek to utilize. The statute cannot be ignored. The statute cannot be

overruled by the South Carolina Democratic Party and certainly not by the Chair of the

Richland County Democratic Party.
Plaintiff also notes that at the time of this writing The Demoa‘atig National

Committee has not cancelled its convention or gone to a teleconvention put has simply

rescheduled the national cenvention to August 17, 2020. It also appearslthat Defendant

RCDP is the only county to schedule a remote convention. /
It should be further noted that although Defendant SCDP has exlmneously

suggested that counties may hold remote conventions it has not postponed or scheduled a

remote convention for the State Party.

D - S¥A1d NOWWOD - ANVIHOIN - Wd 0v:Z L L unr 0202 - @314 ATIVOINOYLO3 13

Wi Finally, it is Plaintiff’s contention that the statute may only be changed by the
| legislature.

-

b C. Elections required to be held at county conventions cannot be held via
. remote convention or mail-in ballot. |

Section 7-9-80 provides in pertinent part :

" 086100vd00202#3SY

“Each county convention shall be called to order by the county
chairman and shall proceed to elect a temporary president, a
temporary secretary and a committee on credentials for the
purpose of organizing.” :

20. It seems too obvious to state that these requirements cannot be carried out remotely. First,

[ DY P U

County Conventions usually have hundreds of participants. Will they all be able to vote? |

And if so how can the vote be verified? How will we know that the petﬁon on the line, if

~lle~
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done telephonically, is actually the person permitted to vote? Party rules prohibit proxy
voting. Moreover, at a regular in-person convention members are pemﬁt;ed to be nominated
from the floor. There is no requirement other than that they show up an&, of course, be
eligible to vote. This is true for the election of county officers as well as delegates to the

state convention.

Reqtﬁring persons who wish to “self-nominate” to send in a 75-100 word bio indicating
their past involvement widl the Defendant RCDP is to unlawfully adds to the eligibility
requirements to run for party office, i.e., candidates need only be registeied voters who
reside in Richland County. Nominations from the floor are also permitted by persons who
wish to nominate others from the floor. Must they also submit a 75-100 iWOtd bio?

Finally, at county conventions a significant amount of time is spent on resolutions.
Resolutions determine what issues will be sent to the State and National conventions.
Resolutions represent the true voice of the people. The adoption of resolutions at party
conventions is always the result of vigorous debate that often takes hours. How will
resolutions be handled? On a simple up or down vote - without debate? The implications
for freedom of speech and association are compelling. '

Plaintiff contends these unlawful arrangements will only benefit party loyalists and
the effect will be to exclude registered Democrats who for a host of reas;ms are not dyed in
the wool party loyali;sls. The people excluded will almost assuredly be t;hose persons who

the Affirmative Action Plan was implemented to reach, i.e., African Aniericans, women,

people 36 and younger, LGBTQ ‘and Hispanic, Asian Americans and Pacific Islanders, ™~

Native Americans and people with disabilities.

10
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21.

~ 22,

These difficulties aside, Plaintiff contends that these are not authorized by the
goveming election law and are therefore unlawful. That other remedies may be available to
the South Carolina State Legislature (amend the rule) or the Govemor of South Carolina
under emergency powers® granted him to change election dates does not ;change the fact

that political parties are not authorized to take actions contrary to the law.

CAUSES OF ACTION
Count Two
Violatien of Section 2 Voting Rights Act
Voting Rights Act, 42 U.S.C. 1973
The Fannie Lou Hamer, Rosa Parks and Coretta Scott King
Voting Rights Reauthorization Act of 2006 (P.L.109-246)
Fourteenth Amendment U.S. Const. Amend. 14; '
Fifteenth Amendment U.S. Const. Amend. 15.

It is now settled law that the right to vote is a fundamental right. Plaintiff contends that the
right to vote is multifaceted. The right must protect not just what occurs in the voting booth
or the right to be there but must also protect all stages leading up to the actual casting of
one's ballot. '
For generations one of the most effective tools used to deter African Americans and other
disfavored minorities from exercising the franchise were restrictions that prevented

participation in party activities to prevent them from gaining control of the party leadership

apparatus.

5S.C. Code Ann. § 7-13-1170: In an emergency, the govemor may declare a new time and date for
an election.

11
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23. African Americans represent 66.7% of the Democratic electorate in Soulth Carolina.
African American registered voters in South Carolina are more than one million strong.
African Americans represent 51% of the Richland Comfy population. |

24. The acts and omissions complained of herein are disguised dilutive techniques that
adversely affect minority voters and as such violated the provisions of the Fannie Lou
Hamer, Rosa Parks and Coretta Scott King Voting Rights Reauthorization Act of 2006

(P.L.109-246) and must be enjoined accordingly.

CAUSES OF ACTION
Count Three
(Defendants Robertsen, and SCDP)
Violation of 42 U.S.C. § 1983
First Amendment U.S. Const. Amend. 1.
Fourteenth Amendment U.S. Const. Amend. 14,
Fifteenth Amendment U.S. Const. Amend. 15.

+ The Acts of the Defendants Alleged hereinafter were and are intended to punish
- Plaintiff for exercising nghts guaranteed and protected under the 14th and 15th

Amendments and thereby give rise to a separate and distinct cause of action for
retaliation under 42 US.C. § 1983,

25.  On or about April 19, 2020, Defendants Robertson and SCDP sent an email to Defendant
SCDP’s Executive Committee and others not members of the Executive Committee that
stated in pertinent part “Chainnan Trav Robertson would like to hold a state executive
committee meeting tomorrow, Monday, April 20, at noon. I know it’s short notice, but two
critical items are time- sensitive that Trav would like to discuss.”

26. Plaintiff, a duly elected member of Defendant SCDP Executive Committee was

intentionally not notified of the meeting as required by SCDP rules. |

12
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27. Upon infonnation and belief, Plaintiff was intentionally excluded from the meeting because
the two “critical” “time sensitive issues” were the within lawsuit and the removal of

Plaintiff as Chair of the Affirmative Action Committee and the Democratic Black Caucus.

28. Upon information and belief and or about April, 20, 2020, the aforesaid meeting was held.- ---_.
At the meeting the critical matter discussed was the within lawsuit. At tile meeting ﬁwo
motions were made. One to remove Plaintiff as Chair of the Affirmative Action
Committee (hereinafter “Motion#1”) and the second to remove him as Chair of the
Democratic Black Caucus of the Party (hereinafter “Motion#2”). Upon information and
belief Motion # 1 carried and Motion #2 was tabled. :

29. Upon information and belief motion #1 was not warranted and not authorized by party
rules or Robert Rules of Order. |
30. Upon information and belief the intention of the motion was to remove the Plaintiff as

%  Chair of the Affirmative Action Committee and as Chair of the Democratic Black Caucus

+:"of South Carolina protected and guaranteed by 1st, 14th and 15th Amendments to the

2#-United States Constitution as well as Section 2 of the Voting Rights Act of 1965.

--31. As adirect result of the acts and/or omissions of the Defendants Robertson and SCDP

Plaintiff was intentionally denied notice of a meeting at which he was the only item of the
agenda and that he was denied notice and the right to be heard.

32. On or about May 20, 2020, Defendants Trav Robertson and SCDP notiﬁled party members
that it would hold a virtual State Democratic Party Convention and telephone and call in

ballots to begin on June 4, 2020.

13
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33. On or about April 17, 2020, Defendant’s Kisner and RCDP mailed a pqcket of information

to convention delegates which included an “Official Ballot” for the 2020 Richland County
Democratic Party Officers Election. The said “Official Ballot” included only persons
selected by the “Nominating Committee”. The packet also.required that the “Official
Ballot” be returned by April 25, 2020. Apparently, the ballots are to be counted by the

Defendant SCDP as the retumn address is Defendant SCDP’s headquarters address.

34. On or about April 18, 2020, Defendant Kisner and RCDP mailed out mail-in ballots to 416

35.

delegates. There are 150 precincts in Richland County with a total of 265,897 registered
voters of whom 143,632 are non-white. All registered voters who reside in Richland

County are eligible to vote for county officers and to run for county oﬂicé in the

appropriate categories.

The aforesaid official mail in ballot contains the names of the slate of candidates selected by
the “nominating committee” without input from the Richland County Exv,ecutive Committee
of which Plaintiff is a member. The mail in ballots do not contain information about write
ins; or-duties of the officers to be elected. Or that the only qualification to hold office is
that you are a registered voter who resides in Rﬁdﬂand County. Moreover, you do not have

to be a member of the Richland County Democratic Party.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court enter judgment in his

favor of the Plaintiff and against the named Defendants, and:

14

,_'”_
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A. Declare, that Defendants KISNER and RCDP scheduled “teleconvention” amd
mail-in @os for party elective office and delegate election violates SCCode 7-9-70;

B. Declare, that Defendants ROBERTSON and SCDP by granting authorizatior
for County Parties to hold “teleconventions” and mail-in ballots for County Party elective
offices and delegate election violated SCCode 7-9-70;

C. Declare, Defendants l_(ISN ER and RCDP’s intentional failulre to provide notice
of Executive Committee meetings at which party business would be and in fact was
conducted as provided by SCCode 7-9-70 and SCDP Rule, RCDP Rule and DNC
Afﬁlmaﬁve Action Rules for Delegate Selection for the 2020 Conventirll)n is unlawful;

D. Declare, the actions of the Defendants KISNER, RCDP, ROBERTSON, and
SCDP violated rights of the Plaintiff protected by the Fourteenth and Fifteenth
Amendments to the United States Constitution, the Voting Rights Act of 1965, and the
South Carolina Constitution;

22 E. Dec]ape that the action to remove Plaintiff as Chair of the Afﬁ]‘rmative Action
Cogg_:pittee without notice to him or opportunity to be heard violates his right to Due
Process and amounts to retaliation for bringing the within lawsuit;

F. Preliminarily and permanently enjoin Defendants and their agents, officers,
employees, and all persons acting in concert with any of them from schexliulmg or holding
County or State Democratic Party “teleconventions” or mail-in ballots for delegates to
County, State or National Democratic Party conventions; .

G. Preliminarily and petmaneiitly énjoin Defendants and their agents, officers,

employees, and all persons acting in concert with any of them from removing Plaintiff as

15
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Chair of the Affirmative Action Committee without reasonable notice,lspeciﬁed charges
and opportunity to be heard;

H. Order Defendants to immediately reschedule County and State Democratic Party
conventions to reflect the change of date of the Democratic National Convention to August
17, 2020;

I. Order Defendants to reinstate Plaintiff to his position as Chair of the Affirmative

Action Committee forthwith;

J. Alternatively, Plaintiff requests that Defendant.RCDP be enjoined from holding

elections for party offices or holding any convention until this matter is heard and decided.

K. Grant such other and further relief as to this Court may seem just and proper.

Dated: 21st day of May, 2020
Columbia, South Carolina

- Sv31d NOWWOD - ANV THOIY - Nd 0V:Z L1 u_nr 0202 - A3Td ATIVOINOYH1O3 13

Respectfully Submitted
’ A

204 Mandel D#ive 9
Coliiibia; SC 29210 {2
Tel.: (803)753-8091 : w5
Email.: cordero1018@att.net §

0
Plaintff, pro se ;g
'O
©
[e=}
=)

CERTIFICATE OF SERVICE
I, Johnnie Cordero, hereby certify thaf | have Sérved a exact copy of (1) Motion for
Speedy Hearing and Calendar Advancement and (2) First Amended Complaint on the

16 '
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Attorrfey for Defendants by depositing same in a depository of the United States Post
Office, postage prepaid and addressed as follows:

Burnett Shutt & McDaniel, PA
912 Lady Street
PO Box 1929
Columbia, SC 29202
Aftn: Nekki Shutt, Esq

(/? >
Dated: 22 May 2020 ™ /’/)ﬁ

Columbia, SC (jo/hnﬁﬁ‘éwordey

\\\

~——e —

U
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SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS E
: : ) FIFTH JUDICIAL CIRCUIT 9
COUNTY OF RICHLAND )
) S scwan
Johnnie Cordero, ) C/A No.: 2020-CP-40-1980
) |'<
vs. )  MOTION FOR SPEEDY HEARING E
) AND ! — lw]
Matthew Klsner, in his ofﬁcnal capacityas ) CALENDAR ADVANCEMENT
Chair of The Richland County Democratic ) PURSUANT TO RULE 57 OF THI
Party, and . ) SOUTH CAROLINA RULES OF
) CIVIL PROCEDURE
The Richland County Democratic Party, and ) *
) lg
) =
T T ——

Trav Robertson, Jr., in his official capacity /)
as Chair of The South Carolina Democratic )
Party, and

0861007d00Z02#3SVO - SYIA1d NOWWOD - ANV THOIA

The South Carolina Democratic Party, and

Defendants.

N Nt s umt Nt “namt “wwst

" Plaintiff, Johnnie Cordero, acting on his own behalf, hereby requests that the above
captiohed matter be granted a speedy hearing and that this action for declarat;ory judgement and
injunctive relief-be advanced on the calendar so that he may be heard as expeditiously as

i
|

possible.

Plaintiff makes this request to avert irreparable harm to himself as a direct result of the

acts and omissions of the defendants complained of and sought to be enjoined in the underlying
complaint.

“"Procediiral Background |

-~ On or about April 16, 2020 Piaintiff filed the above referenced action for Declaratory

Judgment and Injunctive relief. |

15~ B
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F- On or about May 14, 2020 counsel for defendants acknow'edged service of process.
And plaintiff agreed to an extension of time for Defendants to file an answer until June 7, 2020.
b On or about May 20, 2020 Plaintiff received notice that Defendant SCDP will go ahead
A with a virtual State Convention and telephone ballots beginning on June 6, 2020. in violation of
South Carolina Elections Law as set forth mbre particularly in the underlying complaint for -
declaratory and injunctive refief. |

} Dated: 22 May 2020
Columbia, SC

] (]ohnWro

.- , Plainti ~pro se

N ' 4204 Mandel Drive
Columbia, SC 29210
Tel.: (803) 753-8091

Email.: cordero1018@att.net

Certificate Of Service

7z}, Johnnie Cerdero, hereby certify that | have served a exact copy of (1) Motion for Speedy
“Hearing and Calendar Advancement and (2) First Amended Complaint on the Attorney for
‘Defendants by depositing same in a depository of the United States Post Office, postage
“prepaid and addressed as follows:

Burnett Shutt & McDaniel, PA
. 912 Lady Street
. PO Box 1929
Columbia, SC 29202
Attn: Nekki Shutt, Esq.

Dated: 22 May 2020 \r% |

Columbia, SC Johnnie Cordero™
\

~ e~ .
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and

Trav Robertson, Jr., in his official capacity
as Chair of The South Carolina Democratic
Party, and

The South Carolina Democratic Party,

Defendants.

SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) -

) .
Johnnie Cordero, ) C/A No.: 2020-CP-40-1980

Plaintiff, )

vs. ) PLAINTIFF’S FIRST

) AMENDED COMPLAINT

) FOR DECLARATORY

) AND INJUNCTIVE RELIEF
Matthew Kisner, in his official capacityas ) PURSUANT TO SC CODE
Chair of The Richland County Democratic ) §8§ 15-53-10 and 15-53-90
Party, and ) RULE 65 SC RULES OF

) CIVIL PROCEDURE
The Richland County Democratic Party, ) (JURY TRIAL DEMANDED)

) ‘

)

)

)

)

)

)

)

)

)

)

+ The Plaintiff, Johnnie Cordero, acting on his own behalf, complaining of the Defendants
alleges as follows:

INTRODUCTION

Political parties represent the voice of the people. It is for this reason thatl they have

— 0861007dD020Z#ASYD - SYITd NOWWOD ANV THOIN = Wd 0t:Z Ll unf 0Z0Z - 314 ATTVOINOYLOFT

significant protection under the First Amendment. But the voice cannot be nepresentauve and
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authennc if political panms are able to circumvent the rules put in place to ensure that minorities are I

heard not only in the voting booth but also in the party activities at every level including counties.
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again reared its ugly head in the wake of the Supreme Court decision in Shelby County v. Holder,
133 S. Ct. 2612 (2013). The Shelby decision has given rise to a veritable tsunami of legisiation
ostensibly pésséd to prevent voter fraud but that has actually served to make it difficult for African
Americans and other minorities to exercise their right to vote. |

Many and varied have been the dilutative techniques used to suppress the African
American vote. Everything from literacy tests to poli taxes and grandfather clauses have
successfully been used. Over the years the methods have changed but the goals have not. African
Ameucans represent 66.7% of the Democratic electorate in South Camlma African American |
registered voters in South Carolina are more than one million strong. African Almericans répresent
51% of the Richland County popuiation. The right to vote and more particularly to participqte in
political party activities has been the bedrock of the fight for political recognition and
empowerment of minorities both in South Carolina and throughout the United States since the
1960’s.

In 1964 the Mississippi Freedom Democratic Party was organized under: the leadership of
the late Mrs. Fannie Lue Hammer and others who had been excluded by Demoémﬁc Party rule
from participation in the Mississippi Democratic Party. During this same period the South Carolina
Democratic Party also excluded African Americans from participation in the Party. ! As a direct
result of such exclusionary and discriminatory practices the Democratic National Committee

(hereinafter “DNC”) instituted its Six Basic Elements® that have been adopted by the Defendant

. deamb s e et

2 Six Basic Elements The six basic elements adopted by the Democratic National Committee as official
policy statements, January 1968, shall be implemented at all levels of the South Carolina Democratic Pasty.
(1) All public meetings at all levels of the Demacratic Party in each State should be open to all members of
the Democratic Party regardless of race, color, creed, national origin, age, gender, or sexual orientation. (2)
No test for membership in, nor any oaths of loyalty to, the Democratic Party in any State should be required

2

— 79
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SCDP and incorporated by Defendant RCDP in its Bylaws by reference. Moreover, the Delegate
Selection Rules For the 2020 Democratic National Convention® state as follows:

“[TThe 1964 Democratic National Convention adopted a resolution
which conditioned the seating of delegates at future conventions on

the assurances that discrimination in any State Party affairs on the
ground of race, color, creed or national origin did not occur.”Rule 4(b)
An Open Party.*

The said 2020 Delegate Selection Plan establishes an Affirmative Action Plan fc;)r each State Party.

The intent of the Affirmative Action Plan is best stated in the plan itself.

“The promises of a democratically elected govemment and the right
to vote have not always been extended equally to all Americans.
Historically, certain groups of Americans have been explicitly denied
the right to vote or have been subjected to discriminatory and exclus-
ionary practices with the intended effect of denying them voting nghts.

1 The goal of such affirmative action shall be to achieve participation
in the delegate selection process and Party organization at all levels by

orusedmchhastheeﬁectofreqwnng prospective or cuirent members of the Democratic Pasty to
acquiesce in, condone, or support discrimination on the grounds of race, color, creed, national origin, age,
gender or sexual orientation. (3) The time and place for all public meetings of the Democratic Party on all
levels should be publicized fully and in such a manner as to assure timely notice to all interested persons.
Such meetings must be held in places accessible to all Party members and large encugh to accommodate
allinterested persons. (4) The Democratic Party on all tevels shauld support the broadest possible
registration without discrimination on grounds of race, color, creed, national origin, age, gender or sexual
orientation. (5) The Democratic Party in each State should publicize fully and in such a manner as to
assure notice to all interested parties a full description of the legal and practical procedures for selection of
Democratic Party Officers and representatives on all levels. Publication of these procedures should be
done in such a fashion that all prospective and current members of each State Democratic Party will be
fully and adequately informed of the pertinent procedures in time to participate in each selection procedure
at all levels of the Democratic Party organization. (6) The Democratic Party in each State should publicize
fully and in such a manner as to assure notice to all interested parties a complete description of the legal
and practical qualifications for all officers and representatives of the State Democratic Party. Such
publications should be done in a timely fashion so that all prospective candidates or applicants for any
elected or appainted position within the State Democratic Party and each county will have full and adequate

opportunity ta compete for.office. SCDP Rules as amended April 28, 2017,.Section lll, pp.4-5..Gtalics ... ...
added).

3 :J/scdp. 0 /2017/05/rules-as-amended-2017-2

4 https://scdp.org/wp-content/uploads/2017/05/ruiles-as-amended-2017-2. pdf

74 -
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the aforementioned groups as indicated by their presence in the Demo-
cratic electorate.” '

Plaintiff is the Chair of the Affirmative Action Committee of ﬁle 2020 Delegate Selection
Plan and a_long with the Affirmative Action Committee has the responsibility of monitoring the
Defendant SCDP’s implementation of the Affirmative Action Plan. Plaintiff is also a duly elected
membex; 6f Defendant RCDP’s Executive Committee as the Altemate male Committee- person.
In the instant case plaintiff alleges and will show to this Court that the State Election Law
governing party conventions as well as the The South Carolina Democratic Party Rules, the
Richland County Democratic Party Bylaws, the Democratic National Committee Delegate
Selection Rules for the 2020 Democratic National Convention and the South Carolina Delegate
Selection Plan and Affirmative Action Plan for the 2020 Democratic National C‘onvention' have
been knowingly and intentionally violated by the above named Defendants in thie ways more
particularly hereinafter.
Plaintiff further contends that the declaratory and injunctive relief requested herein is
necessary to prevent the further violation of his rights.

PARTIES

1. Plaintiff, Johnnie Cordero, (hereinafter “Plaintiff”) is a citizen and resident of Richland
County, South Carolina and a registered voter therein. He is also the Chairman of the
Democratic Black Caucus of South Carolina (an official caucus of the South Carolina
Democratic Party); Chairman of the Affirmative Action Committee of the 2020 Delegate
Selection Committee of the South Carolina Democratic Party; Alternate Committeeman of * - -

the Richland County Democratic Party and duly elected member of the Executive

ANV THOIE ™ INd 0%:Z L1 unf™02oeg - 3714 ATIVOINOHLOIT
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Committee thereof; President of the Pine Grove Precinct of the Rxchland County
Democratic Party; Delegaté to the South Carolina Democratic Party 2020 Convention; and
President of the Pine Grove Piney Woods Community Alliance.

8 Defetldam Matthew Kisner (herein after “ljefendam Kisner”) is Chair of Richland County
Democratic Party and is sued in his official capacity only.

. Defendant Richl_and County Democratic Party (hereinafter “RCDP”) is a recognized
County Party of the South Carolina Democratic Party and is subject to ifs authority and

* control.

. Defendant South Carolina Democratic Party (hereinafter “SCDP”) is a political party
within the mea:ﬁng of S.C. Code Ann. § 7-11-12 and is the South Carolina State Party
Committee of thg National Democratic Party and subject to regulation by the South
Carolina Election Commission pursuant to the authority granted the Commission by the
South Carolina Code of Laws Title 7 - Elections.

. Defendant Trav Robertson, Jr., (hereinafter “Defendant Robertson”) is ti:le Chair of the

South Carolina Democratic Party and is sued in his official capacity onlyf.

Page 25 of 37
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JURISDICTION AND VENUE '

. This action is brought pursuant to South Carolina Code of Laws §§ 15-53-10 and 15-53-90
and Rule 65 of the South Carolina Rules of Civil Procedure, !

. The parties have sufficient connections to Richland County, South Camlma, the events at
issue occurred therein, and jurisdiction is proper. I

. On or about February 2020 Defendant Mait Kisner acting in his (:apaci‘tyj as Chair of

Defendant RCDP appointed a “nominating committee” whose members were empowered

086100vdD020¢Z
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.to recruit candidates and select from among those candidates a slate of persons to offer as
candidates for pany elected offices including the County Party Chair. Tl;1e purpose of the
“Slate of Candidates” is to indicate to voters that these candidates have_i;l some way been
approved by the Defen\dam RCDP.

9. Upon information and belief, a meeting or meetings was held at a location unknown to the
Plaintiff on a date also unknown to Plaintiff at which nominating committee selected
persons to comprise a “slate of candidates” . | |

FACTUAL ALLEGATIONS

10. Plaintiff, a duly elected alternate Committeeman of Defendant RCDP w:as not notified of
the appointment of a nominating committee or of the selection of a slate ¢:)f candidates or of
date, time, place of any meetings to accomplish the selection of the slate.i

11. Defendant Kisner knew or should have known that Plaintiff may have had intentions of
mgnmg for Richland County Chair. And that at least one other person had publicly
declamd his candidacy. |

12. Upon information and belief notice was not provided to Richland County Democrats all of
whom are eligible to run for various party offices as required by SCDP and RCDP rules. -

13. On or about March 21, 2020, Defendant SCDP issued an update on Co%unty Party
Conventions indicating that county parties may decide whether to hold Town Hall
Teleconventions or Mail-in Ballot. No provision was made for both Tele:convention and
mail-in ballot. I

14. On or about March 21, 2020 Defendant Kisner decided to hold a “remote convention” at
an unspecified date in the future.

T T T T T TTTTT0861L.00vd00202#3aSY O T SYATd NOWINOD - ANV THOIE T ING OF 2L L UNEoZ0g = a3 A ATIVOINOYLO3INI — ~— ~ 7
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15. Upon information and belief no meetings of the Executive Committee of the Richland
County Democratic Party (of which Plaintiff is a duly elected member) were held prior to
the decision to hold a “remote convention” and Plaintiff was not notified if such-a meeting
or meetings were held.

16. On or about March 21, 2020, Defendant Kisner issued a public statement indicating that
because nominations for office are allowed from the convention floor those seeking
election may “self-nominate” by emailing a 75-100 word bio indicating their past
ﬁlvolvement in Defendant RCDP to the nominating committee by COB Tuesday, March
31, 2020.

17. On or about April 18, 2020, Defendant Kisner and RCDP held a so-called Remote or
Virtual Convention. The so-called convention was no more than a series of pre-recorded
videos. The information sent to delegates notifying them of the convention noted that
participation is optional.

18. On,m" about April 30, 2020, Defendants Robertson and SCDP held an Executive
Committee and intentionally did not notify Plaintiff who was entitled to notice and
opportunity to be heard as a duly elected member of the Executive Committee in viclation

of SCDP and DNC rules. Upon information and belief the meeting was called to discuss

the Plaintiff and to take action regarding the within lawspit.

CAUSES OF ACTION
Count One

The Richland County Democratic Party convention
cannot be held after March 31, 2020.
(South Carclina Code of Laws §7-9-70)
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A. SC Code §7-9-70 requires that a county convention must be held during a
twelve-month peried ending March thirty-first of each general election year
during a month determined by the state committee as provided in Section
7-9-100.

The language of SC Code Section 7-9-70 is clear and unambiguous. The language is also
mandatory. This section sets the outside date for County Conventions. That date was March 31,
2020. Plaintiff contends that counties that have not held their conventions by March 31 may not
hold conventions of any kind. Further, 7-9-100 provides that “[alny county failing or refusing to
organize under the provisions of this title may not have representation in the state convention.”
Defendant RCDP under the leadership of Defendant Kisner has failed to adhere to the mandatory
‘provisions of 7-9-100.

B. The County Committee determines the date, time and location of its
convention. A county convention must be held during a twelve-month period
ending March thirty-first of each general election year during a month
determined by the state committee as provided in § 7-9-100.

19. Section 7-9-70 also provides that the County Committee i.e., the County Executive

Comnmittee, shall set the date, time and location of the county convention -~ not the county

chair; This cannot be accomplished without a meeting of the Executive Committee and a

.Ieeting requires statutory notice. The statute also requires that at the meeting a location
for the convention shall be set.
When determining the effect of words utilized in a statute, a court looks to the

"plain meaning" of the words. City of Rock Hill v. Harris. 391 S.C. 149, 154, 705 S.E.2d

53, 55 (2011). The Cambridge Dictionary]defines location as a place. It follows that the

statute by its plain meaning caniot and does not provide for tele conventions or remote

conventions.

,.ggu
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Plaintiff acknowledges that concems about the Coronavirus and the spread of this
deadly disease are important and must be considered. But the statute does not provide the
option Defendants seek to utilize. The statute cannot be ignored. The statute cannot be
overruled by the South Carolina Democratic Party and certainly not by the Chair of the
Richland County Democratic Party.

Plaintiff also notes that at the time of this writing The Democratic National
Committee has not cancelled its convention o gone to a teleconvention but has simply
rescheduled the national convention to August 17, 2020. It also appears that Defendant
RCDP is the only county to schedule a remote convention. |

It should be further noted that although Defendant SCDP has emoneously
suggested that counties may hold remote conventions it has not postponéd or scheduled a
remote convention for the State Party.

“... Finally, itis Plaintiff’s contention that the statute may only be changed by the
legislatpm. -

%+ C. Elections required to be held at county conventions cannot be held via
remote convention or mail-in ballot. :

Section 7-9-80 provides in pertinent part :

“Each county convention shall be called to order by the county
chairman and shall proceed to elect a temporary president, a
temporary secretary and a committee on credentials for the
purpose of organizing.”

20. It seems too obvious to state that these requirements cannot be carried out remotely. First,

aamer [T

County Conventions usually have hundreds of participants. Will they all be able to vote?

And if so how can the vote be verified? How will we know that the person on the line, if

__gg/
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done telephonically, is actually the person permitted to vote? Party rules prohibit proxy

voting. Moreover, at a regular in-person convention members are permitted to be nominated

from the floor. There is no requirement other than that they show up and, of course; be -

NOH1 0313

eligible to vote. This is true for the election of county officers as well.as. delegates:to 'the
state convention. |
Requiring persons who wish to “self-nominate” to send in a 75-100 word bio indicating
their past involvement with ﬁe Defendant RCDP is to unlawfully adds fo the eligibility
m@mments to run for party office, i.e., candidates need only be registered voters who
reside in Richland County. Nominations from the floor are also permmed by persons who
wish to nominate others from the floor. Must they also submit a75-100 Iword bio?

Finally, at county conventions a significant amount of time is spe:nt on resolutions.
- Resolutions determine what issues will be sent to the State and National conventions.
Resolutions represent the true voice of the people. The adoption of resolutions at party
conyentions is always the result of vigorous debate that often takes hours. How will
resolutions be handled? On a simple up or down vote - without debate? ':I'he implications
for freedom of speech and association are compelling. |

Plaintiff contends these unlawful arrangements will only benefit party loyalists and
the effect will be to exclude registered Democrats who for a host of mas;ms are not dyed in
the wool party loyalists. The people excluded will almost assuredly be &105&: persons who

the Affirmative Action Plan was implemented to reach, ie., African Amiericans, women,

people 36 and younger, LGBTQ and Hispanic, Asian Americans and Pacific Islanders, ™~~~ ™"

Native Americans and people with disabilities.

10
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21.

2.

These difficulties aside, Plaintiff contends that these are not authorized by the

goveming election law and are therefore unlawful. That other remedies may be available to

the South Carolina State Legislature (amend the rule) or the Governor of South Carolina

under emergency powe1§5 granted him to change election dates does not change the fact. - .

that political parties are not authorized to take actions contrary to the law.

CAUSES OF ACTION
Count Twe
Vielation of Section 2 Voting Rights Act
Voting Rights Act, 42 U.S.C. 1973
The Fannie Lou Hamer, Rosa Parks and Coretta Scott King
Voting Rights Reauthorization Act of 2006 (P.L..109-246)
Feurteenth Amendment U.S. Const. Amend. 14;
Fifteenth Amendment U.S. Const. Amend. 15.

It is now settled law that the right to vote is a fundamental right. Plaintiff contends that the
right to vote is multifaceted. The right must protect not just what occurs in the voting booth
or the right to be there but must also protect all stages leading up to the actual casting of
one's ballot.
For generations one of the most effective tools used to deter African Americans and other
disfavored minorities from exercising the franchise were restrictions that prevented

participation in party activities to prevent them from gaining control of the party leadership

apparatus.

$S.C. Code Ann. § 7-13-1170: In an emergency, the govemor may declare a new time and date for
an election.

11
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23. African Americans; represent 66.7% of the Democratic electorate in South Carolina.
African American registered voters in South Camﬁna are more than one million strong.
African Americans represent 51% of the Richland Counfy population.

24. The acts and omissions complained of herein are disguised dilutive techniques that
adversely affect minority voters and as such violated the provisions of the Fannie Lou

Hamer, Rosa Parks and Coretta Scott King Voting Rights Reauthorization Act of 2006

(P.L..109-246) and must be enjoined accordingly.

CAUSES OF ACTION
Count Three
(Defendants Robertsen, and SCDP)

Violation of 42 U.S.C. § 1983
First Amendment U.S. Const. Amend. 1.
Fourteenth Amendment U.S. Const. Amend. 14.
Fifteenth Amendment U.S. Const. Amend. 15.

The Acts of the Defendants Alleged hereinafter were and are intended te punish

Plaintiff for exercising ﬁghts guaranteed and protected under the 14th and 15th
Amendmems and thereby give rise to a separate and distinct cause of action for
retaliation under 42 U.S.C. § 1983.

25. On or about April 19, 2020, Defendants Robertson and SCDP sent an email to Defendant

SCDP’s Executive Committee and others not members of the Executive Committee that

stated in pertinent part: “Chairman Trav Robertson would like to hold a state executive

committee meeting tomorrow, Monday, April 20, at noon. I know it’s short notice, but two

critical items are time- sensitive that Trav would like to discuss.”

26. Plaintiff, a duly elected member of Defendant SCDP Executive Commitiee was

intentionally not notified of the meeting as required by SCDP rules.
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27. Upon information and belief, Plaintiff was intentionally excluded from ﬂ:1e meeting because

28. Upon information and belief and or about April, 20, 2020, the aforesaid meeting-was held.— .. -

29.

30.

31.

32.
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the two “critical” “time sensitive issues” were the within lawsuit and the removal of

Plaintiff as-Chair of the Affirmative Action Committee and the Democra‘tic,.Black—.Gaucus«‘w----'v-'--n R

i

At the mgeting the critical matter discussed was the within lawsuit. At tl:xe meeting two
motions were made. One to remove Plaintiff as Chair of the Afﬁlmativ%a Action
Committee (hereina_fter “Motion#1”) and the second to remove him as C:hair of the
Democratic Black Caucus of the Party (hereinafter “Motion#2”). Upon ihformaﬁon and
belief Motion # 1 carried and Motion #2 was tabled.

Upon information and belief motion #1 was not warranted and not authorized by party
mle; or Robert Rules of Order.

Upon information and belief the intention of the motion was to remove the Plaintiff as

Chair of the Affirmative Action Committee and as Chair of the Democratic Black Caucus

of South Carolina protected and guaranteed by 1st, 14th and 15th Amendments to the

United States Constitution as well as Section 2 of the Voting Rights Act of 1965.
As:a direct result of the acts and/or omissions of the Defendants Robens;on and SCDP
Plaintiff was intentionally denied notice of a meeting at which he was the only item of the
agenda and that he was denied notice and the right to be heard.

i
On or about May 20, 2020, Defendants Trav Robertson and SCDP notiiiied party members
that it would hold a virtual State Democratic Party Convention and telephone and call in

ballots to begin on June 4, 2020. I

13
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33.

34.

35.

On or about April 17, 2020, Defendant’s Kisner and RCDP mailed a paﬁket of information
to convention delegates which included an “Official Ballot” for the 2020 Richland County
Democratic Party Officers Election. The said “Official Ballot” includedl only persons
selected by the “Nominating Committee”. The packet also required that the “Official
Ballot” be returned by April 25, 2020. Apparently, the ballots are to be counted by the
Defendant SCDP as the return address is Defendant SCDP’s headquarters address.

On or about April 18, 2020, Defendant Kisner and RCDP mailed out mail-in ballots to 41_6
delegates. There are 150 precincts in Richland County with a total of 265,897 registered
voters of whom 143,632 are non-white. All registered voters who reside in Richland
County are eligible to vote for county officers and to run for county office in the
appropriate categories.

The aforesaid official mail in ballot contains the names of the slate of candidates selected by
the “nominating committee” without input from the Richland County Executive Committee
of which Plaintiff is a member. The mail in ballots do not contain infor‘lmation about write
ins;” or duties of the officers to be elected. Or that the only qualification to hold office is
that you are a registered voter who resides in Richland County. Moreover, you do not have

to be a member of the Richland County Democratic Party.

PRAYER FOR RELIEF

WHEREFORE, Planmff respectfully requests that this Cogrt enter judgment in his

favor of the Plaintiff and against the named Defendants, and:

14
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A. Declare, that Defendants KISNER and RCDP scheduled “teleconvention” and

mail-in ballots for party elective office and delegate election violates SCCode 7-9-70;
B. Declare, that Defendants ROBERTSON and SCDP by granting authorization
for County Parties to hold “teleconventions” and mail-in ballots for County Party elective

offices and delegate election violated SCCode 7-3-70;

C. Declare, Defendants KISNER and RCDP’s intentional failure to provide notice

of Executive Committee meetings at which party business would be and in fact was
conducted as provided by SCCode 7-9-70 and SCDP Rule, RCDP Rule and DNC
Affirmative Action Rules for Delegate Selection for the 2020 Convention is unlaw ful;

D. Declare, the actions of the Defendants KISNER, RCDP, RdBERTSON, and
SCDP violated rights of the Plaintiff protected by the Fourteenth and Fifteenth
Amendments to the United States Constitution, the Voting Rights Act of 1965, and the
South Carolina Constitution;

~% . E. Declare that the action to remove Plaintiff as Chair of the Affirmative Action

Committee without notice to him or opportunity to be heard violates his right to Due

Process and amounts to retaliation for bringing the within lawsuit;

F. Preliminarily and permanently enjoin Defendants and their agents, officers,
employees, and all persons acting in concert with any of them from scheduling or holding
County or State Democratic Party “teleconventions” or mail-in ballots for delegates to
County, State or National Democratic Party conventions; |

G. Preliminarily aiid pémaniétity &ijth Defendants and their agens, officers,

empldye& and all persons acting in concert with any of them from removing Plaintiff as

15
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Chair of the Affirmative Action Committee without reasonable notice, spemﬁed charges
and opportunity to be heard;

H. Order Defendants to immediately reschedule County and Sta}e Democratic Party
conventions to reflect the change of date of the Democratic National Convention to August
17, 2020,

I. Order Defendants to reinstate Plaintiff to his position as Chair of the Affimnative
Action Committee forthwith; |

J. Alternatively, Plaintiff requests that Defendant RCDP be enjdined from hoiding
e]eétions for party offices or holding any convention until this matter is heard and decided.

K. Grant such ather and further relief as to this Court may seem just and proper.

Dated: 21st day of May, 2020
Columbia, South Carolina

{15/ Johnnie Corde
204 Mandel e
Columbia, SC 29210

Tel.: (803)753-8091
Email.: cordero1018@att.net

Plaintiff, pro se

CERTIFICATE OF SERVICE
I, Johnnie Cordero, hereby certify that 1 have Served a exact copy of (1) Motion for

Speedy Hearing and Calendar Advancement and (2) First Amended Complaint on the

16
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Attorney for Defendants by depositing same in a depository of the United States Post
Office, postage prepaid and addressed as folloWs:

Burneit Shutt & McDaniel, PA
912 Lady Street
PO Box 1929
Columbia, SC 29202
Attn: Nekki Shutt, Esq.

Dated: 22 May 2020
Columbia, SC

17
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iN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Johnnie Cordero, " Civil Action No. 3:20-cv-02195-JFA-PJG
Plaintiff,
vst
o _ . DEFENDANTS’ NOTICE OF MOTION .
‘Matthew Kisner, in his official capacity as AND MOTION TO DISMISS
Chair of The Richland County Democratic 'PURSUANT TO RULE 12(b)(6)

Party; The Richland County Democratic

_ Party; Trav Robertson, Jr., .in his official
capacity as Chair of The South Carolina
Democratic Party; and, The South Carolina
Democratic Party,

Defendants.

YOU WILL PLEASE TAKE NOTICE that Defendants Matthew Kisner, Richland County
Democratic Party, Trav Robertson, Jr., and the South Carolina Democratic Party (collectively,
‘Defendants”) respectfully move this Court for an Order. dismissing Plaintiff's First Amended
Complaint (ECF No. 1-3) in its entirety, pursuant to Rule 12(b)(6) of the Federal Rules of Civil
Procedure and applicable case law, for failure to state a claim upon which relief can be granted.
The specific grounds for Defendants’ motion are as follows:

1. The state statutes Plaintiff seeks to enforce, governing the timing of county party
conventions, are not constitutionally enforceable, and, even if they are, there is no private right of
action to enforce them;

2. Plaintiff has failed to state facts that would show state action or any violation of the
federal Voting Rights Act;

' 3_. Plaintiff has failed to state facts that would show state action or any violation of his
constitutional rights under 42 U.S.C. § 1983; and,

4, All of Plaintiff's claims for injunctive and declaratory relief are moot.

()
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This motion is based upon the pleadings filed in this matter, the Rules of this Court, all
applicable state and federal statutes, the supporting memorandum of law, and any other

information this Court may accept.
Respectfuily submitted,

s/ Grant Burnette LeFever

Nekki Shutt (Fed. ID 6530)

Grant Burnette LeFever (Fed. ID 12943)
BURNETTE SHUTT & McDANIEL, PA
912 Lady Street, Second Floor

PO Box 1929

Columbia, South Carolina 29202
Telephone: (803) 904-7912

Fax: (803) 904-7910
NShutt@BurnetteShutt.Law
GlLeFever@BurnetteShutt.Law

T ATTORNEYS FOR DEFENDANTS

Columbia; South Carolina

June 16, 2020

Rale
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Johnnie Cordero, C/A No. 3:20-2195-JFA-PIG

Plaintiff,

V.
: : - ORDERAND . = .
Matthew Kisner, in his official capacity as REPORT AND RECOMMENDATION
Chair of the Richland County Democratic ST
Party; The Richland County Democratic
Party; Trav Robertson, Jr., in his official
capacity as Chair of the South Carolina
Democratic Party; The South Carolina
Democratic Party,

Defendants.

N N N N N N N S N N S N N N N N

Plaintiff Johnnie Cordero, a self-represented litigant, filed this civil rights action- in- the
Richland County Court of Common Pleas asserting claims pursuant-to 42 U.S.C. § 1983; the
Votirig Rights Act of 1965, 52 U.S.C. §§ 10101, et seq.;-and South Carolina Code §§' 7-9-70
to -100. The defendants removed the action to this court on June 9, 2020. This matter is before
the court pursuant to 28 U.S.C. § 636(b) and Local Civil Rule 73.02(B)(2) (D.S.C.) for a Report
and Recommendation on the defendants’ motion to dismiss. (ECF No. 9.) Pursuant to Roseboro
v. Garrison, 528 F.2d 309 (4th Cir. 1975), the court advised Cordero of the summary judgment
and dismissal procedures and the possible consequences if he failed to respond adequately to the
defendants’ motion. (ECF No. 10.) Cordero filed a response in opposition to the motion (ECF
No. 20), and the defendants filed a reply (ECF No. 24). Having reviewed the record presented and
the applic.able law, the court finds that the defendants’ motion should be granted as to Cordero’s

federal claims and the case should be remanded to the Richland County Court of Common Pleas.

- Page 1 of 8
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BACKGROUND

The following allegations are taken as true for purposes of resolving the defendants’ motion
to dismiss. Plaintiff Johnnie Cordero is a member of the South Carolina Democratic Party
(“SCDP”) and the Richland County Democratic Party (“RCDP”) and holds-various leadership
positions within those organizations. (Am. Compl., ECF No. 1-3 at 5-6.) In February 2020,
Defendant -Matt Kisner, chairperson of the RCDP, appointed> a nominating committee to recruit
candidates for various positions in the RCDP, including the party chairmanship. (Id. at 7-8.)
Cordero had intentions of running for the chairmanship of the RCDP but was not notified about
the formation of the nominating committee or the date and times at which the nominating
committee met. (Id.)

On-March 21, 2020, the SCDP notified county parties that they could either hold: their
county party conventions virtually or by mail. (Id. at 7.) RCDP officials decided to hold a virtual
convention, but Cordero was excluded from that decision-making process. (Id. at 8.)* On April
16,2020, Cordero filed this action in the Richland County Court of Common Pleas seeking to have
the virtual and mail-in conventions declared illegal under state law and the Voting Rights Act and
to enjoin the defendants from holding the conventions. The RCDP convention was held on April
18,2020. (Id.)

In April 2020, the SCDP Executive Committee met to discuss Cordero’s lawsuit. (Id.) The
SCDP Executive Committee did not provide Cordero notice of the meeting despite Cordero’s
membership on the Executive Committee, in violation of SCDP and Democratic National
Committee rules. (Id.) In that meeting, the Executive Committee also removed Cordero from his
chairmanship of the Affirmative Action Committee and discussed removing Cordero from his

chairmanship of the Democratic Black Caucus.

Page 2 of 8
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In the Amended Complaint, Cordero asserts that South Carolina Code § 7-9-70 prohibits
the RCDP from holding its convention after March 31, 2020, and that South Carolina Code § 7-9-
80 prohibits the RCDP from holding its convention virtually or by mail. Cordero also asserts that
the defendants’ actions violate Section Two of the Voting Rights Act and constitute retaliation
against Cordero’s First, Fourteenth, and Fifteenth Amendment rights.

DISCUSSION

A. Rule 12(b)(6) Standard

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) examines the legal

sufficiency of the facts alleged on the face of the complaint. Edwards v. City of Goldsboro, 178

F.3d 231, 243 (4th Cir. 1999). To survive a Rule 12(b)(6) motion, “[f]actual all»egations must be

enough to:raise a right to relief above the speculative level.” Bell Atl. Corp. v. Twombly, 550 U.S.

544, 555 (2007). The “complaint must contain sufficient factual matter, accepted as true, to ‘state

a claim to telief that is plausible on its face.” ” Ashcroftv. Igbal, 556 U.S. 662, 678 (2009) (quoting

Twombly, 550 U.S. at 570). A claim is facially plausible when the factual content allows the court
to reasonably infer that the defendant is liable for the misconduct alleged. Id. When considering
a motion to dismiss, the court must accept as true all of the factual allegations contained in the

complaint. Erickson v. Pardus, 551 U.S. 89, 94 (2007). The court “may also consider documents

attached to the complaint, see Fed. R. Civ. P. 10(¢c), as well as those attached to the motion to

dismiss, so long as they are integral to the complaint and authentic.” Philips v. Pitt Cty. Mem’l

Hosp., 572 F.3d 176, 180 (4th Cir. 2009) (citing Blankenship v. Manchin, 471 F.3d 523, 526 n.1

(4th Cir. 2006)).
Further, while the federal court is charged with liberally construing a complaint filed by a

pro se litigant to allow the development of a potentially meritorious case, see, e.g., Erickson, 551

Page 3 of 8
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U.S. 89, the requirement of liberal construction does not mean that the court can ignore a clear
failure in the pleadings to allege facts which set forth a federal claim, nor can the court assume the

existence of a genuine issue of material fact where none exists. Weller v. Dep’t of Soc. Servs.,

901 F.2d 387 (4th Cir. 1990).
B. The Defendants’ Motion

1. Voting Rights Act

The defendants argue that Cordero fails to state a claim upon which relief can be granted
under the Voting Rights Act. The court agrees.

The Voting Rights Act states, “No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any State or pélitical subdivision in a manner
which results in a denial or abridgement of the right of any citizen of the United States to vote on
account of race or color, or in contravention of the guarantees set forth in section 10303(f)(2) of
this title.”* 52 U.S.C. § 10301(a).

- In the Amended Complaint, under a section titled “CAUSES OF ACTION — Count Two —
Violation of Section 2 Voting Rights Act,” Cordero alleges “The acts and omissions complained
of herein are disguised dilutive techniques that adversely affect minority voters,” which violate the
Voting Rights Act. (Am. Compl., ECF No. 1-3 at 13.) This vague allegation fails to comply with
the federal pleading requirements. See Fed. R. Civ. P. 8 (requiring that a pleading contain “a short
and plain statement of the claim showing that the pleader is entitled to relief”); Igbal, 556 U.S. at
678 (stating Federal Rule of Civil Procedure 8 does not require detailed factual allegations, but it
requires more than a plain accusation that the defendant unlawfully harmgd the plaintiff, devoid
of factual support). Cordero’s conclusory citation to the “acts and omissions complained of

herein” fails to identify the defendants’ action that purportedly violated the Voting Rights Act.

Page 4 of 8

— G4 -



3:20-cv-02195-JFA  Date Filed 09/02/20 Entry Number 34 Page 5 of 8

None of the factual allegations in the Amended Complaint obviously describes a technique to
dilute minority voting power, and Cordero makes no allegation that his right to vote in any election
has been c;u‘bed by the defendants’ actions. See 52 U.S.C. § 10101(a)(1) (“All citizens of the
United States who are otherwise qualified by law to vote at any election by the people in any State,
Territory, district, county, city, parish, township, school district, municipality, or other territorial
subdivision, shall be entitled and allowed to vote at all such elections, without distinction of race,
color, or previous condition of servitude; any constitution, law, custom, usage, or regulation of any
State or Territory, or by or under its authority, to the contrary notwithstanding.”). Accordingly,
Cordero fails to state a claim pursuant to the Voting Rights Act upon which relief can be granted.

2. 42 US.C. § 1983

The defendants argue that Cordero fails to state a retaliation claim upon which relief can
be granted pursuant to 42 U.S.C. § 1983. Again, the court agrees.

A-legal action under 42 U.S.C. § 1983 allows “a party who has been deprived of a federal

right under the color of state law to seek relief.” City of Monterey v. Del Monte Dunes at

Monterey, Ltd., 526 U.S. 687, 707 (1999). To state a claim under § 1983, a plaintiff must allege:
(1) that a right secured by the Constitution or laws of the United States was violated, and (2) that
the alleged violation was committed by a person acting under the color of state law. West v.
Atkins, 487 U.S. 42, 48 (1988). “To constitute state action, ‘the deprivation must be caused by
the,exercise of some right or privilege created by the State . . . or by a person for whom the State
is responsible,” and ‘the party charged with the deprivation must be a person who may fairly be

said to be a state actor.” West, 487 U.S. at 49 (quoting Lugar v. Edmondson Oil Co., Inc., 457

U.S. 922, 936 n.18 (1982)); see also Goldstein v. Chestnut Ridge Volunteer Fire Co., 218 F.3d

Page 5 of 8
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337, 341 (4th Cir. 2000) (discussing the different tests used to identify when private parties can be
considered state actors in civil rights suits).

Here, Cordero fails to plausibly allege that the defendants a‘ire state actors amenable to suit
pursuant to 42 U.S.C. § 1983. Cordero argues the defendants retaliated against him for filing this
lawsuit by removing him as the chairperson of the Affirmative Action Committee. Courts have
found that while political parties are state actors when they take roles in the election process, the
internal decisions of political parties regarding leadership positions are not actions that are fairly

attributable to the state. See New York State Bd. of Elections v. Lopez Torres, 552 U.S. 196, 203

(2008) (A political party has a First Amendment right to limit its membership as it wishes, and to
choose a candidate-selection process that will in its view produce the nominee who best represents

its political platform.”); Jacobson v. Kings Cty. Democratic Cty. Comm., 788 F. App’x 770, 772

(2d Cir. 2019) (stating that a political party acts as a private organization and is protected from
constitutional scrutiny when it conducts “internal party affairs which have no direct relation to the

electoral process”); Max v. Republican Comm. of Lancastér Cty., 587 F.3d 198, 202 (3d Cir. 2009)

(rejecting the plaintiff’s claim that the county political party retaliated against her because the party
was not a state actor amenable to suit pursuant to § 1983). Accordingly, Cordero fails to state a
claim pursuant to § 1983 upon which relief can be granted.

3. State Law Claims

The defendants argue Plaintiff fails to state a claim for violations of South Carolina’s
statutes governing political party conventions. However, the court finds that because Cordero’s
federal claims are subject to dismissal, the court should exercise ifs discretion to remand Cordero’s
state claims to the Richland County Court of Common Pleas. §e_é 28 U.S.C. § 1367(c) (authorizing

a district court to decline to exercise jurisdiction over a supplemental claim); Carnegie-Mellon

Page 6 of 8
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Univ. v. Cohill, 484 U.S. 343, 349-50 (1988) (discussing the factors in deciding whether to

exercise supplemental jurisdiction after removal). Here, Cordero raises numerous state law claims
that, in the interest of comity, are more appropriate for consideration in South Carolina’s courts
because they include complex issues of state law. See 28 U.S.C. § 1367(c) (listing bases for

declining supplemental jurisdiction, including the presence of novel or complex issues of state law

and the dismissal of federal claims); Hinson v. Nw. Fin. S.C, Inc., 239 F.3d 611, 617 (4th Cir.
2001) (finding the district court did not abuse its discretion to remand the case to state court where
the federal claims were no longer at issue, the state claims predominated, and the state claims
involved interpretations of complex state statutes on which there was no state precedent).
RECOMMENDATION
Based on the foregoing, the court recommends the defendants’ motion to dismiss be
granted at to Cordero’s federal claims. The court also recommends that the court exercise its

discretion to remand Cordero’s state law claims to the Richland County Court of Common Pleas. '

Oonae Cypmsett—

September 1, 2020 Paige J. Gdskett
Columbia, South Carolina UNITED STATES MAGISTRATE JUDGE

The parties” attention is directed to the important notice on the next page.

' In light of the court’s recommendation, Cordero’s motion for compulsory joinder (ECF
No. 22), motion to strike (ECF No. 27), and motion for issuance of subpoena (ECF No. 31) are
denied as moot.

Page 7 of 8
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Notice of Right to File Objections to Report and Recommendation

The parties are advised that they may file specific written objections to this Report and
Recommendation with the District Judge. Objections must specifically identify the portions of the
Report and Recommendation to which objections are made and the basis for such objections. “[I]n
the absence of a timely filed objection, a district court need not conduct a de novo review, but
instead must ‘only satisfy itself that there is no clear error on the face of the record in order to
accept the recommendation.” ” Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310 (4th Cir.
2005) (quoting Fed. R. Civ. P. 72 advisory committee’s note).

Specific written objections must be filed within fourteen (14) days of the date of service of
this Report and Recommendation. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b); see Fed. R. Civ.
P. 6(a), (d). Filing by mail pursuant to Federal Rule of Civil Procedure 5 may be accomplished by
mailing objections to:

Robin L. Blume, Clerk
United States District Court
901 Richland Street
Columbia, South Carolina 29201

Failure to timely file specific written objections to this Report and Recommendation
will result in waiver of the right to appeal from a judgment of the District Court based upon
such Recommendation. 28 U.S.C. § 636(b)(1); Thomas v. Arn, 474 U.S. 140 (1985); Wright v.
Collins, 766 F.2d 841 (4th Cir. 1985); United States v. Schronce, 727 F.2d 91 (4th Cir. 1984).

Page 8 of 8

— 6>



3:20-cv-02195-JFA  Date Filed 09/25/20 Entry Number 40  Page 1 of 6

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
COL.UMBIA DIVISION

Johnnie Cordero,

Plaintiff,

V.

Matthew Kisner, in his official capacity as
Chair of the Richland County Democratic
Party; The Richland County Democratic
Party; Trav Robertson, Jr., in his official
capacity as Chair of the South Carolina
Democratic Party; The South Carolina
Democratic Party,

Defendants.

Plaintiff Johnnie Cordero, a self-represented litigant, filed this civil rights action in
the Richland County Court of Common Pleas asserting claims pursuant to 42 U.S.C. §
1983; the Voting Rights Act of 1965, 52 U.S.C. §§ 10101, et seq.; and South Carolina Code
§§ 7-9-70 to -100. In accordance with 28 U.S.C. § 636(b) and Local :Civil Rule 73.02(B)(2)
(D.S.C.), the case was referred to the Magistrate Judge for pretrial proceedings
immediately upon removal. In lieu of Answering the Complaint, Defendants collectively
filed a motion to dismiss for failure to state a claim. (ECF No. 9).

After reviewing this motion and subsequent filings, the Magjistrate Judge assigned

to this action' prepared a thorough Report and Recommendation (“Report™). (ECF No. 34).

' The Magistrate Judge’s review is made in accordance with 28 U.S.C. § 636(b)(1)(B) and Local
Civil Rule 73.02(B)(2)(d) (D.S.C.). The Magistrate Judge makes only a recommendation to this

1

C/A No. 3:20-2195-JFA-PIG

ORDER

A TRUE COPY
"ATTEST: ROBIN L. BLUME, CLERK

BY: &77/1/}7 /ﬁyj‘:ﬁgﬂé
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Within the Report, the Magistrate Judge opines that Defendants’ motion to dismiss should
be granted as to Plaintiff’s federal law claims and all other claims remanded back to state
court. The Report sets forth, in detail, the relevant facts and standards of law on this matter,
and this Court incorporates those facts and standards without a recitation. Both parties
submitted objections. (ECF Nos. 37 & 38). Therefore, this matter is ripe for review.
I. LEGAL STANDARD
The court is charged with making a de novo determination of those portions of the
Report o which specific objections are made, and the court may accept, rcject, or modify,
in whole or in part, the recommendation of the Magistrate Judge, or recommit the matter
to the Magistrate Judge with instructions. See 28 U.S.C. § 636(b)(1). However, a district
court is only required to conduct a de novo review of the specific portions of the Magistrate
Judge’s Report to which an objection is made. See 28 U.S.C. § 636(b); Fed. R. Civ. P.
72(b); Carniewski v. W. Virginia Bd. of Prob. & Parole, 974 F.2d 1330 (4th Cir. 1992). In
the absence of specific objections to portions of the Report of the Magistrate, this court is
not required to give an explanation for adopting the recommendation. See Camby v. Davis,
718 F.2d 198, 199 (4th Cir. 1983). Thus, the court must only review those portions of the
Report to which Petitioner has made a specific written objection. Diamond v. Colonial Life
& Acc. Ins. Co., 416 F.3d 310, 316 (4th Cir. 2005).
“An objection is specific if it ‘enables the district judge to focus attention on those

issues-—factual and legal-—that are at the heart of the parties’ dispute.”” Dunlap v. TM

Court. The recommendation has no presumptive weight, and the responsibility to make a final
determination remains with the Court. Mathews v. Weber, 423 U.S. 261 (1976).

2
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Trucking of the Carolinas, LLC, No. 0:15-cv-04009-JMC, 2017 WL 6345402, at *5 n.6
(D.S.C. Dec. 12, 2017) (citing One Parcel of Real Prop. Known as 2121 E. 30th St., 73
F.3d 1057, 1059 (10th Cir. 1996)). A s_pecivﬁc objection to the Magistrate Judge’s Report
thus requires more than a reassertion of arguments from the complaint or a mere citation
to legal authorities. See Workman v. Perry, No. 6:17-cv-00765-RBH, 2017 WL 47911 50,
at *1 (D.S.C. Oct. 23, 2017). A specific objection must “direct the court to a specific error
in the magistrate’s proposed findings and recommendations.” Orpiano v. Johnson, 687
F.2d 44, 47 (4th Cir. 1982).

“Generally stated, nonspecific objections have the same effect as would a failure to
object.” Staley v. Norton, No. 9:07-0288-PMD, 2007 WL 8211 81, at *1 (D.S.C. Mar. 2,
2007) (citing Howard v. Sec'y of Health and Human Servs., 932 F.2d 505, 509 (6th Cir.
1991)). The court reviews portions “not objected to-—including those portions to which
only ‘general and conclusory’ objections have been made—for clear error.” Id. (emphasis
added) (citing Diamond, 416 F.3d at 315; Camby, 718 F.2d at 200; Orpiano, 687 F.2d at
47).

The legal standard employed in a motion to dismiss is well-settled and correctly

stated within the Report. Accordingly, that standard is incorporated herein without a

recitation.
II.  DISCUSSION
As stated above, the relevant facts and standards of law on this matter are
incorporated from the Report. Important here, neither the Plaintiff nor Defendants contest

the Magistrate Judge's recommendation thal Plaintiff's two federal law claims be

3
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dismissed. (ECF No. 37)(“Defendants do not objecl to the Magistrate Judge's well-
reasoned recommendation of dismissal of Plaintiff’s federal law claims, which resolves
two of Plaintiff’s three causes of action.”); (ECF No. 38)(“Although Plaintiff docs not
object to other parts of the Report and Recommendations he does wish to preserve for
appellate review the important issues raised in [the “motion for random case
reassignment]”). In the absence of specific objections to portions of the Report of the
Magistrate, this court is not required to give an explanation for adopting the
recommendation. See Camby v. Davis, 718 F.2d 198, 199 (4th Cir. 1983). Thus, the portion
of the Report recommending dismissal of Plainti[’s two federal law claims is adopted
without objection. A review of the Report a indicates that the Magistrate Judge correctly
concluded that the Plaintiff’s pleadings fail to state a claim as to the two federal claims and
should be dismissed.

Plaintiff’s objections reference only the Magistrate Judge’s failure to consider his
previously filed motion for random case assignment (ECF No. 18) and addendum thereto

(ECF No. 29). Becausc this motion was adjudicated by the undersigned in a separate order,

Plaintiff’s objections are now moot.

Defendants’ objections center on the Magistrate Judge’s recommendation that this
court decline to exercise supplemental jurisdiction over the remaining state law claims.
Rather, the Defendants advocate for the immediate dismissal of these state law claims
based on the arguments in their initial motion to dismiss. However, upon review of this

malter, the courl agrees that the remaining state law claims should be remanded.

—_ /07__
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This court does not have original jurisdiction over the remaining state law claims
once separated from the federal claims. The district court may decline to exercise
supplemental jurisdiction over claims if it has dismissed all claims over which it has
original jurisdiction. 28 U.S.C. § 1367(c)(3). Trial courts enjoy wide latitude in
determining whether or not to retain jurisdiction over state claims when all federal claims
have been dismissed. Shanaghan v. Cahill, 58 F.3d 106, 110 (4th Cir. 1995). Among the
factors that inform this discretionary determination are convenience and fairness to the
parties, the existence of any underlying issues of federal policy, comity, and considerations
of judicial economy. /d. (citing Carnegie—Mellon University v. Cohill, 484 U.S. 343, 350
n. 7 (1988)).

Here, litigation is still in its earliest stages, Although all parties preparcd arguments
pertaining to the dismissal of the state law claims, little else has been done to advance this
case towards trial. Indeed, all Defendants have yct to prepare an Answer to the Complaint.
Accordingly, it does not appear that any party has expended time or resources cngaging in
any discovery. Therefore, the consideration of judicial economy weighs in favor of this
Court declining to exercise jurisdiction over the state claims.

Also, remanding the remaining state claims to state court would prove to be
convenient and fair to all parties. Again, neither party has expended a scvere amount of
time in relation to this case that would prove to be unfair if dismissed at this early stage.
Likewise, no party would be inconvenienced by advancing their respective positions in
front of a state judge in a state court. Similarly, notions of comity weigh in favor of

declining jurisdiction so that a state judge with a greater familiarity of the remaining statc

5
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law claims can preside over this matter. Taken as a whole, these factors indicate that the
remaining state law claims should be remanded to a state court andl presided over by a state
official.

Accordingly, Defendants’ objections are overruled as the Report correctly

concluded that the remaining state law claims are subject to remand.
III. CONCLUSION

After carefully reviewing the applicable laws, the record in this case, the Report and
Recommendation, and the objections thereto, this Court finds the Magistrate Judge’s
recommendation fairly and accurately summarizes the facts and applies the correct
principles of law. Accordingly, the Court adopts the Report (ECF No. 34) in all regards.
Thus, Defendants” motion to dismiss (ECF No. 9) is granted in part as to Plaintiff's two
federal law claims. Plaintiff’s remaining statc law claims are remanded to the Richland
County Court of Common Pleas.

IT'IS SO ORDERED.

September 25, 2020 Joseph F. Anderson, Jr.
Columbia, South Carolina United States District Judge
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Mary Floyd

To: mcbridej@rcgov.us 4

Cc: nshutt@burnetteshutt.law; aabercrombie@burnetteshutt.law; glefever@burnetteshutt.law;
jwilliamson@burnetteshutt.law; twolfe@burnetteshutt.law; glefever@burnetteshutt.law;
paralegals@burnetteshutt.law

Subject: Cordero vs. Kisner, et al.

Attachments: 20-2195 certified order to remand.pdf; 21-2195 NEF #40.pdf

Dear : Ms. McBride:

Pursuant to an order entered today by the Honorable Joseph F. Anderson, Jr., United States District
Judge, the above mentioned case has been remanded to your court. Attached to this email is a certified copy of
the order of remand. Also, attorneys and parties in the case have been notified they are responsible for _
supplementing the state record with all documents filed in Federal Court. If you have any questions or if you
need any further information, please to do not hesitate to contact me. Please reply to confirm receipt of this
email.

Mary L. Floyd
Courtroom Deputy for Judge Joseph F, Anderson, Jr.
Civil and Criminal Case Manager

Phone : 803-765-5353
Email: Mary | Floyd@scd.uscourts.gov

SCD website: www.scd.uscourts.gov
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT
Johnnie Cordero, C/A No. 2020-CP-40-01980
Plaintiff,
VS. DEFENDANTS’ NOTICE OF MOTION
AND MOTION TO DISMISS
Matthew Kisner, in his official capacity as PURSUANT TO RULE 12(b)(6) .

Chair of The Richland County Democratic
Party; The Richland County Democratic
Party; Trav Robertson, Jr., in his official
capacity as Chair of The South Carolina
Democratic Party; and, The South Carolina
Democratic Party,

Defendants.

YOU WILL PLEASE TAKE NOTICE that Defendants Matthew Kisner, Richland County
Democratic Party, Trav Robertson, Jr., and the South Carolina Democratic Party (collectively,
“Defendants”) respectfully move this Court for an Order dismissing the only remaining claim and
jury trial request in Plaintiff's First Amended Complaint, pursuant to Rule 12(b)(6), SCRCP, for
failure to state a claim upon which relief can be granted. The specific grounds for Defendants’
Motion are that Plaintiff has failed to state facts sufficient to constitute a cause of action because
of the following:

1. There is no private right of action, express or implied, to enforce the state statutes
Plaintiff seeks to enforce.

2. Plaintiff's claims for relief are moot.

3. Plaintiff has no right to a jury trial because he seeks equitable relief only.

This Motion is based upon the pleadings filed in this matter, the Rules of this Court, all
applicable statutes and case law, a forthcoming memorandum of law, and any other information
this Court may accept.

[Signature on following page.]
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Columbia, South Carolina

October 26, 2020

- j(z-

Respectfully submitted,

s/ Grant Burnette LeFever

Nekki Shutt (SC Bar 8784)

Grant Burnette LeFever (SC Bar 103807)
BURNETTE SHUTT & McDANIEL, PA
912 Lady Street, 2nd Floor (2920 1)

PO Box 1929 :

Columbia, South Carolina 29202
Telephone: (803) 904-7912

Fax: (803)904-7910
NShutt@BurnetteShutt.Law
GlLeFever@BurnetteShutt.Law

ATTORNEYS FOR DEFENDANTS
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
- ) FORTHE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) -
. )
Johnnie Cordero, ) " C/A NG.: 2020:CP-40- 1980
S Plaintiff, )
Vs, ) PLAINT[FF s NOTICE OF MOTION
Matthew Kisner, in his official capacity as ) " AND MOTION FOR DEFAULT

Chair of The Richland County Democratic )
Party; The Richland County Democratic )
Party;-Trav-Robertson, Jr...in.his-official __.).
capacity as Chair of The South Carolina )
Democratic Party; and The South Carolina

Demaocratic Party,

55 OF THE SC RULES OF CIVIL
_PROCEDURE __

DY dI7

!
v

3

‘Defendants.

[N %J.Spa ‘a_ .
A A y

4
aivg

PLEASE TAKE NOTICE that Plaintiff, Johnnie Cordero, acting on his own be'h‘aif

BE:0IHY g AON D

JUDGMENT PURSUANT TO RULE

7
207

LY

. 43714
ALNNOS GNvIo4

respectfully moves this Court for the entry of an ORDER.of DEFAULT against the Defendants

named hsrein pursuant the provisions of Rule 55(b)(2) of the South Carolina Rules of Civil -

Procedure based upon the grounds set forth more particularly in the ARGUMENT set forth

herein.
Procedural Background

This civil action for declaratory and injunctive relief was filed with this Court.on April 7

2020, but was not docketed until April 18, 2020.

Defendants Kisner and Richland County Democratic Party were served on April 17

2020.

The Rishland County Sheriff's Department was unsuccessful in its attempt to serve

Defendants Trav Robertson Jr. and South Carolina Demacratic Party (SCDP) on Aprll 17, 2020.



Defendants Roberison and SCDP were served on May 11, 2020 by leaving a copy of the
Summons and Complaint at the offices of the Democratic vParty on the Desk of Executive
Director Jay Parmiey on-May 11, 2020.

On April 20, 2020, Defendant Robertson called a meetjrjg of the Exec,u‘ti_ve Committee of
Defendant South Carolina Democratic Party at whichv meeting the lawsuit was thg .topic\: of
discussion. Plaintiff, although a member of the executive committee was intentionally excluded
from the meeting. The fact that Defendant Robertson held a meeting of the execu,tivev committee

-— . —-to-discuss.the lawsuit.is-prima facie evidence-that he.had notice-of the-action at-that time:. -~ - ——— v

On May 14, 2020 Plaintiff was contacted by Nekki Shutt, Esq. who identiﬁed herself as
attorney for all of the Defendants and requested a 30 day extension of time to file a response to
the complaint. Plaintiff consented to an extension until June 17, 2020,

4=0n May 29, 2020 Plaintiff filed a First Amended Complaint.

~0fn June 9,‘ 2020 Defendants removed this matter to Federal Distribf Court.

£ On Seplember ‘25, 2020, by Order of the District Court the state law claims Were
remanded to this court. | | | -

. On Octaber 26,.2020, Defendants filed a Motion to Dismiss pursuant to Rule 12(b)(6)
indicating that 2 memorandum of law was to follow.

Plaintiff hereby rejects Defendants’ 12(b)(6) Motion to Dismiss as.untimely and now files

’
—n p——

the within Motion-for-Default'pursuant to Rule 55 8C Rules of Civil-Procedure, ~— - —~

ARGUMENT

Removal to Federal District Court pursuant to 28 USC 1441, automatically and
immediately divests the state court of jurisdiction. In the event that the district court remands a
matter to state court the clock begins to run anew at the point at .whic'h' the matter Wa:s_re’moved,

and simultaneously divests the federal district court of jurisdiction,

~114-



This is nacessarily true because the act of removal takes the action away from the state
court so that defendants (the only parties that may remove to Federal bistrict Court) have, in
effect, elected not_ to file a response in state court. When this strategyzbaqkﬂres and the district
court refuses to hear the matter it places the defendant in the séme position it was in when the
matter was removed, Obviously the Federal District Court cannot extend the Defenda}nts’ time
to respond in State court'as it has no such jurisdiction.

In the instant case Defendants removed this matier to Federal District Court on June 9,
-202Q, By- pfior agreement-of the:parties-Refendants-had-until June-17;-2020,:to-respond to-the-
complaint. When the removal was filed Defendants had eight days remaining in which.to file
their response. Plaintiff contends that removal stopped the clock in state c\ourt on June 9, 2020.

Plaintiff contends that since this matter was remanded by Order of the District Court on
Septefmber 25, 2020 the Defendants had until October 3, 2020 to file their response to the
compl‘aint. Even if the Defendants time to respond is determined to be September 30, 2020,
(the date of official notification of>the remand by the Clerk of_Court) the last date upon which any
response would be timely was October 8, 2020.

Defendants now file-a Motion to Dismiss pursuant to 12(b)(8) on October 26, 2020, that
is, 18 to 23 days late depending on which calculation governs. The issue here is that
Defendants gambled and fost. This court should also consider that the removal -of this civil
-action to-district-court-was -unnecessary :since-it-is now- settled-law-that. .%..- state-courts-are~+~-—.d ~—~
assumed to be equally capable of declding state and federal issues." Boy Scouts of America v.
The Hartford Accident and Indemnity Ca., Civif Action 3:19-CV-1318-8, ROSS 13543113 (N.D.
Tex. Aug. 6, 2020. Deféndants should not now be rewarded for having refused to acknowledge
the clear jurisdiction éf this court initially and by now mbovi‘ng to dismiss th.is matter by tﬁe same

tacﬁc used in federal court. This court must ask why this matter was removed to Federal Court

/16~



in the first place. The answer is obvious. The intention of the Defendants was and remains to
prevent this action from being heard in this Court where it was originally filed and where it
always belonged.
Moreover, the Federal District Court without ruling clearly implied that a Mation to
Dismiss is not likely to prevail.
In the Order and Recommendation of the Magistrate édopted in its entirety by the District
Judge the Magistrate concluded in part that: . . . Cordero raises numerous state law claims
that, in"the interest of comity, are' more appropriate for-consideration in*South Carolina's courts
because they include complex issues of state law.” and that “. . . the state law claims involved
interpretations of complex state statutes on which there was no state precedent.” (Mag. Order &
Recommendation, p.8). While Federal District Judge Anderson in his Order noted that:
i Here litigation is in its earliest stages. Although all parties prepared
warguments pertaining to the dismissal of the state law claims, little
++else has been done to advance this case towards trial. Indeed, alf
. Defendants have yet to prepare an Answer to the Complaint.
1=Accordingly, it does not appear that any party has expended time or
~» resources engaging in any discovery. . . . Similarly, notions of comity
weigh in favor of declining jurisdiction so that a state judge with a
greater familiarity of the remaining state law claims can preside over
this matter." (Order, pps. 5-6) (ltalics mine).

Defendants' strategy in this matter is both transparent and dilatory. It is to avoid filing an

answer to the complaint for as long as this court will allow. This matter was appropriately filed in

““the"Richlarid Cointy Cotrt™of Comtion Pleas in April of this y&ar,” It'is how NovEmber ahd the

. Defendants have still not answered the complaint. Their tactics should be recognized for what
they are - dilatory and intended to prevent the Plaintiff from having his day in court for fear that

the-actions of the Democratic Party alleged in the Complaint will be held up to public view.

Rule 12(a) of the South Carolina Rules of Civil Procedure provides that“ . . . a defendant.
shall serve his answer within 30 days after the service of the complaint upon him . . .
4
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Defendants did not serve'an answer or otherwise move or seek an extension of time to answer
or otherwise move.

Plaintiff contends that while he has been unable to find case law directly on paint, he
submits that Rule 6(c) of the South Carolina Rules. of Civil Procedure implicitly supports his
argument. The Rule provides that “... [t]he period of time provided for the doing of any act or the
taking of any praceeding is not affected or limited by the continued existence or expiration of a
term of court. (talics added).

" Since’ the ‘Sduth"Cdrolina Rules of Civil Procedure are baséd 6n’the Federal Rules,
where there is ho South Carolina law, we look to the construction ﬁlaced on the Federél Rules
of Civil Procedure. See H. Lightsey & J. Flanagan, South Carolina Civil Procedure, (2d ed.
1985). Gardner v. Newsome Chevrofet-Buick Inc., 404 S.E.2d 200, 201, 364 S.C. 328 (S.C.
1991). . -

#Rule 6(c) of the Federal Rules was abolished in 1866. It was, however retained in South
Carolina State practice. According to the Note on Rule 6(c) the rule was retained in South

‘Carolina *. .. as a much-needed clarlfication of State practice. The confusion as to the powers

of the court with the modern advent of many "special terms" is eliminated.” This seems to imply
that the court maintains its power to affect any proceeding when the term of court ends. Plaintiff

contends therefore and would urge this court to find that in the case of removal and remand the

state court clock is stopped and the matter is merely suspended.

— /17—




CONCLUSION
For the foregoing reasons Plaintiff requests that an Crder of Default issue granting the

relief requested in the original complaint filed in this matter on April 16, 2020 and-for such other

and further relief that this court deems just, equitable and proper.

Dated: 4 November 2020
Columbia, SC

- v - - -

Plaintiff, pro se

4204 Mandel Drive
Columbia, SC 29210
Tel.: (803) 753-8091

Email.: cordero1018@att.net

Certificate Of Service

l, Johnnie Cordere, hereby certify that | have served a exact copy'of PLAINTIFF'S NOTICE
OF MOTION AND MOTICN FOR DEFAULT JUDGMENT PURSUANT TO RULE 55

OFTHE SC RULES OF CIVIL PROCEDURE on the Attorney for Defendants by depositing .
same in a depaository of the United States Post Office, postage prepaid and addressed_as

follows: olnn :
OF. S 42
Burnett Shutt & McDaniel, PA ;‘D:; -3 *% :
912 Lady Street m f o
PO Box 1929 T oy

Columbia, SC 29202
Attn:‘Nekki Shutt, Esaq,
. - — -JAttn:Grant Burnett-Lefever,.Ez

- Dated: 4 November 2020
Columbia, SC
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Richland County Common Pleas

Clerk : Jeanette W. McBride
Richland County Judicial Center

Columbia, SC 29201
(803) 576-1999

Received From: Cordero, Johnnie

Paying for. Self
Transaction Type. Payment
Payment Type:  Money Order $25.00
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Clerk: c40bmetts
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT
Johnnie Cordero, C/A No. 2020-CP—40-019'80

Plaintiff (pro se),
, MEMORANDUM IN SUPPORT OF
vs. DEFENDANTS’ JOINT MOTION TO

_ DISMISS PURSUANT TO
Matthew Kisner, in his official capacity as RULE 12(b)(6), SCRCP

Chair of The Richiand County Democratic
Party; The Richland County Democratic
Party; Trav Robertson, Jr., in his official
capacity as Chair of The South Carolina
Democratic Party; and, The South Carolina
Democratic Party,

Defendants.

Defendants Matthew Kisner, the Richland County Democratic Party, Trav Robertson, Jr.,
and the South Carolina Democratic Party (collectively, “Defendants”) respectfully submit this
Mempréndum in Support of their Joint Motion to Dismiss. For the reasons set forth herein,
Defendants respectfully request that this Court grant their Motion and dismiss this action with
prej.udice.

INTRODUCTION!

On March 11, 2020, the World Health Organization declared the rapidly spreading
coronavirus outbreak a global pandemic. Two days later, on March 13, 2020, the President of the
United States declared a national emergency, and the Governor of South Carolina declared a
state of emergency, due to the pandemic. In the days and weeks that followed, Governor
McMaster issued more than a dozen executive orders implementing various safety measures,

including prohibiting public gatherings and ordering law enforcement to disperse gatherings of

' Defendants ask the Court to take judicial notice of the facts presented in this section pursuant
to Rule 201, SCRE.

1
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three or more people. Counties and municipalities across the state followed suit in pas sing their
own emergency ordinances further restricting social contact and movement.

On March 21, 2020, in order to comply with state and local restrictions on public g atherings
and to ensure the health and safety of convention participants, Defendant South Carolina
Democratic Party ("SCDP”) directed the thirty-three county Democratic Party committees that had
their usual in-person conventions planned for late March to hold their conventions remotely, via
telephone town hall or mail-in ballot, by April 25, 2020.2 The April 25 deadline was set in
consideration of the significant planning required of the county committees to implement remote
convention procedures, despite a state law setting March 31 as the deadline to hold county
conventions. Defendant Richland County Democratic Party (“RCDP”) sent mail-in ballots to
county party convention delegates and held a virtual convention on April 18, 2020. On May 19,
2020, due to ongoing:concerns for the health and safety of participants, the SCDP announced its
decision to move the .State Convention, originally scheduled for May 30, to a remote platform,
with a virtual convention on June 6. Notably, even the Democratic National Committee ultimately
postponed the Democratic National Convention, originally scheduled for mid-July 2020, by more
than a month and adopted an almost entirely virtual format, due to the still-raging coronavirus
pandemic. )

Plaintiff's lawsuit stems from the necessary actions of Defendants in these unprecedented

times.

2 The Governor's Executive Orders upon which Defendants’ actions were based have been held
to be lawful by another court in this state. (Ex. A, Order Denying Request for Preliminary
Injunction, lke's Korner Grille v. South Carolina, 2020-CP-42-03211 (Spartanburg Cty. Ct. Com.
Pl. Nov. 10, 2020).)

2
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FACTS ALLEGED IN THE COMPLAINT

In his First Amended Complaint (“FAC"), Plaintiff alleges that he is chair of the Affirmative
Action Committee for the South Carolina Democratic Party’s 2020 Delegate Selection Plan (for
selection of delegates to the 2020 Democratic National Convention) and a member of the
Richland County Democratic Party Executive Committee as.alternate committeeman thereof.
(FAC q 1.) Plaintiff alleges he “may have had intentions of running for Richland County
[Cemocratic Party] Chair” in 2020. (Id. § 11.)

The FAC alleges that, after the March 21 SCDP announcement directing county party
committees to hold their conventions remotely by April 25, RCDP chairperson Defendant Matthew
Kisner decided to hold a virtual county convention. (Id. ] 14.) Defendant Kisner issued a public
statement notifying those intending to run for RCDP office to email a short biographical statement
to the REDP nominating committee by March 31. (Id. § 16.) According to the FAC, on April 17,
the RCDP mailed an “official ballot” to county convention delegates for election to RCDP offices
but included only candidates selected by the RCDP nominating committee. (Id. § 33.) On April
18, 2020, the RCDP sent mail-in ballots to county party convention delegates, again supposedly
including only the names of the slate of candidates selected by the nominating committee. (ld.
1135.) On April 18, 2020, the RCDP held a virtual convention. (Id.  17.)

Plaintiff then alleges that on April 19, 2020, SCDP chairperson Defendant Trav Robertson,
Jr., called a meeting of the SCDP Executive Committee for the next day but failed to notify Plaintiff
of the meeting. (Id. 7§] 25-26.) According to the FAC, at this meeting, the Executive Committee
voted to remove Plaintiff as Chair of the Affirmative Action Committee for Delegate Selection. (Id.
fizs.)

The FAC asserts three causes of action: (1) violation of the state statutes gover.ning party
organization, specifically S.C. Code Ann. sections 7-9-70, -80, and -100; (2) violation of the Voting
Rights Act; and (3) violation of the First, Fourteenth, and Fifteenth Amendments to the U.S.

Constitution, under 42 U.S.C. § 1983. Plaintiff seeks declaratory and injunctive relief.

3
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PROCEDURAL HISTORY

Pro se® Plaintiff Johnnie Cordero (“Plaintiff’) filed this action in this Court on April 16, 2020.
Plaintiff filed his FAC on May 29, 2020, after the SCDP announced that its State Convention would
be held virtually due to the coronavirus pandemic.

Defendants SCDP and Robertson, with the consent of Defendants RCDP and .Kisner,
removed the action to the U.S. District Court for the District of South Carolina, Columbia Division,
on June 9, 2020, based on federal gquestion jurisdiction. (C/A No. 3:20-cv-012195-JFA-PJG
(“Fed.”), ECF 1.)

On June 16, 2020, Defendants filed a Motion to Dismiss Plaintiff's First Amended
Complaint in its entirety, pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, for
failure to state a claim upon which relief can be granted. (Fed. ECF 9))

On.September 25, 2020, the federal district court granted Defendants' Motion to Dismiss
as to Plaintiff’'s Voting Rights Act and § 1983 claims and remanded Plaintiff's state election law
claim to this Court, finding the attendant state law issues more appropriate for consideration by
this Court. (Fed. ECF 40.) Thus, the only claim before this Court is Plaintiff's first cause of action,
violation of the state statutes governing party organization, specifically S.C. Code Ann. sections
7-9-70, -80, and -100.

Defendants filed this Motion on October 26, 2020, seeking dismissal of Plaintiff's only
remaining claim. This Court should grant Defendants’ Motion for the reasons below.

LEGAL STANDARD

Rule 12(b)(6), SCRCP, allows the court to dismiss a party’s claim for “failure to state facts
sufficient to constitute a cause of action.” In evaluating a motion to dismiss pursuant to this rule,

the circuit court must view the facts alleged in the complaint and any reasonable inferences to be

3 Defendants would note that although Plaintiff is a pro se litigant, his litigation experience is vast,
both as a formerly licensed attorney in the State of New York and through the numerous pro se
lawsuits he has filed in this state.

- 123"

086100rdD0202#3ASYD ~ SYI1d NOWWOD - GNVIHIIE - Wd 812 €0 684 L 20¢ - A371d ATTVOINOH10314



drawn therefrom in the light most favorable to the plaintiff. Gentry v. Yonce, 337 S.C. 1, 5, 522

S.E.2d 137, 139 (1999). “The trial court’'s grant of a motion to dismiss will be sustained if the facts

alleged in the complaint do not support relief under any theory of law.” Flateau v. Harrellson, 355

S.C. 197, 202, 584 S.E.2d 413, 416 (Ct. App. 2003).
“[N]Jovel questions of law should not ordinarily be resolved on a Rule 12(b)(6) motion.”

Chestnut v. AVX Corp., 413 S.C. 224 227, 776 S.E.2d 82, 84 (2015). “Where, however, the

dispute is not as to the underlying facts but as to the interpretation of ‘the law, and development
of the record will not aid in the resolution of the issues, it is proper to decide even novel issues on

a motion to dismiss.” Unisys Corp. v. S.C. Budget & Control Bd. Div. of Gen. Servs. Info. Tech.

Mamt. Office, 346 S.C. 158, 165, 551 S.E.2d 263, 267 (2001).

In this case, the determinative facts are not in dispute, the question is one of statutory
construction, Plaintiff has failed to state a claim for relief under any theory of law, and Plaintiff's
claims for relief are moot.

ARGUMENT

1. -THERE IS NO PRIVATE RIGHT OF ACTION TO ENFORCE THE STATE STATUTES
AT ISSUE.

Plaintiff's only remaining claim alleges that Defendants violated three provisions of the
South Carolina Election Law: (1) section 7-9-70, which requires that a county party convention be
held “during the twelve-month period ending March thirty-first of each general election year”; (2)
section 7-9-100, which provides that any county party “failing or refusing to organize under the
provision of this title may not have representation in the state convention”; and (3) section 7-9-80,
which provides that each county convention “shall be called to order by the county chairman.”
However, these statutes do not create a private right of action, express or implied.

Dismissal is appropriate on a Rule 12(b){6), SCRCP, motion where there is no private
right of action to pursue the statutory violations alleged in the complaint. See Kubic v.

MERSCORP Holdings, Inc., 416 S.C. 161, 785 S.E.2d 595 (2016); Dema v. Tenet Physician

.,_./Z_L;[__
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Servs.-Hilton Head, Inc., 383 S.C. 115, 678 S.E.2d 430 (2009); Doe v. Marion, 373 S.C. 390, 645

S.E.2d 245 (2007).

*The main factor in determining whether a statute creates a private cause of action is

legislative intent.” Overcash v. S.C. Elec. & Gas_ Co., 364 S.C. 569, 576, 614 S.E.2d 619, 622
(2005). “Legislative intent to grant or withhold a private right of action for a violation of the statute

is determined primarily from the language of the statute.” Georgetown Cty. League of Women

Voters v. Smith Land Co., 393 S.C. 350, 353, 713 S.E.2d 287, 289 (2011).

“When a statute does not specifically create a private cause of action, one can be implied
only if the legislation was enacted for the special benefit of a private party.” Doe v. Marion, 373

S.C. 390, 397, 645 S.E.2d 245, 248 (2007) (citing Citizens of Lee Cty. V. Lee Cty., 308 S.C. 23,

416 S.E.2d 641 (1992)). “If the overall purpose of the statute is to aid society and the public in
general, the statute is not enacted for the special benefit of a private party.” Dema, 383 S.C. at

121-22, 678 S.E.2d at 433 (citing Adkins v. S.C. Dep't of Corr., 360 S.C. 413, 419, 602 S.E.2d

51, 54 (2004)).
Significantly, if a state statute does not provide for a private cause of action, express or

implied, “it is not for this court to create such an action when the legislature has specifically

declined to do so.” Palmer v. State, 427 S.C. 36, 46, 829 S.E.2d 255, 261 (Ct. App. 2019); see

also Kubic, 416 S.C. at 170, 785 S.E.2d at 600 (“It is not the province of this Court to legislate or

imply remedies not specified by the legislature.”).

The three statutes in question are found in a chapter of the South Carolina Code
denominated “Party Organization,” which regulates the organization and certification of political
parties. See S.C. Code Ann. §§ 7-9-10 to -110. Nothing in this chapter, nor specifically sections
7-9-70, -80, and -100, indicates any intent by the South Carolina Legislature to create a private
right of action to enforce these statutes.

There neither is a private right of action created by the plain language of the statutes nor

was the legislation enacted for the special benefit of a private party. Rather, the statutes’ purpose

6_’
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is to provide for the organization and certification of political parties, as defined by S.C. Code
section 7-1-20(7), which can nominate candidates for public office. To that end, the Party
Organization statutes’ sole enforcement mechanism is the State Election Commission’s authority
to decertify a political party, as expressly provided in section 7-9-10, and not civil liability. See
Dema, 383 S.C. at 121, 678 S.E.2d at 434 (finding “the enforcement mechanism of the CON Act
is DHEC's authority to impose sanction and not civil liability”).

Further, our federal district court previously found that an individual and poilitical party
plaintiff lacked standing to challenge the State Election Commission’s failure to enforce the Party

Organization statutes pursuant to section 7-9-10. Moultrie v. S.C. Election Comm., C/A No. 3:06-

CV-3073-CMC, 2007 U.S. Dist. LEXIS 10777 (D.S.C. Feb. 7, 2007). Though the plaintiffs in
Moultrie did not bring a claim under the Party Organization statutes directly, the court cbserved,
“The underlying statute at issue here [section 7-9-80] does not provide for a cause of action in
favor of any person or party, much less persons or parties such as Plaintiffs.” |d. at *17 n. 9.

Since Plaintiff has no private right of action under the state election statutes at issue, this
Court must dismiss Plaintiff's only remaining claim and dispose of this action in its entirety.
L. PLAINTIFF’S CLAIMS FOR RELIEF ARE MOOT.

Additionally, or alternatively, the Court should dismiss this action because Plaintiff's claims
for retief are moot.

“A moot case exists where a judgment rendered by the court will have no practical legal
effect upon an existing controversy because an intervening event renders any grant of effectual

relief impossible for the reviewing court. Sloan v. Friends of the Hunley, Inc., 369 S.C. 20, 26, 630

S.E.2d 474, 477 (2008) (citing Mathis v. S.C. State Highway Dep't, 260 S.C. 344, 346, 195 S.E.2d

713, 715 (1973)). If there is no actual controversy, the court will nlot decide moot or academic
guestions. 1d.
[n his prayer for relief, Plaintiff séeks a declaratory judgment that the RCDP’s virtual

convention violated state [aw; that Defendant Robertson’s and the SCDP's authorization of

—|20™
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remote conventions violated state law; that Defendant Kisner’s and the RCDP's failure to provide
notice of RCDP executive committee meetings violated state law and intemal‘ rules; and that
Plaintiff's removal as Affirmative Action committee chair violated his constitutional rights. (FAC p.
15.) Plaintiff also seeks an injunction barring Defendants from holding any more conventions
virtually or using mail-in ballots; prohibiting Defendants from removing Plaintiff as Affirmative
Action committee chair; and requiring Defendants to reschedule their conventions. (Id. pp. 15-
16.)

As disclosed in the FAC, all events challenged by Plaintiff already have occurred. The
SCDP authorized remote county conventions in March 2020 and set a deadline of April 25, 2020,
for counties to hold such conventions. (FAC { 13.) The RCDP held its convention virtually and
elected county party officers on April 18, 2020. (Id. ] 17.) Plaintiff was removed as chair of the
Affirmative:Action committee on April 20, 2020. (Id. 1128.) Moreover, the SCDP held its convention
virtually on-June 6, 2020. Therefore, all of Plaintiff's claims for relief are moot, leaving no actual
controversy for the Court to decide.

There are three exceptions in which a court may address an issue despite mootness: (1)
“the issue raised is capable of repetition but evading review”; (2) “questions of imperative and
manifest urgency to establish a rule for future conduct in matters of important public interest”; and
(3) “a decision by the trial court may affect future events, or have collateral consequences for the

parties.” Shah v. Richland Mem’| Hosp., 350 S.C. 139, 150-151, 564 S.E.2d 681, 687 (Ct. App.

2002) (citing Curtis v. State, 345 S.C. 557, 568, 549 S.E.2d 591, 596 (2001)).

#  Plaintiff will argue that the first exception to mootness—*“capable of repetition but evading
review’—applies here because of the limited duration of elections. However, the U.S. Supreme
Court explicitly addressed the limited context in which this 'exception applies to election cases.
“‘[Tlhe ‘capable of repetition, yet evading review' doctrine, in the contexf of election cases, is

appropriate when there are ‘as applied’ challenges as well as in the more typical case involving

8
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only facial attacks.” FEC v. Wis. Right to Life, Inc., 551 U.S. 449, 463 (2007) (internal citation

omitted). This case involves neither.
Moreover, not every action that is capable of repetition necessarily evades review. “[T]he
action must be one which truly will evade review.” Sloan, 369 S.C. at 27, 630 S.E.2d at 478. In

Seabrook v. City of Folly Beach, 337 S.C. 304, 523 S.E.2d (1999), the plaintiffs brought an action

against the city alleging the city imposed unlawful conditions on a residential development, which
the city subsequently removed. The court found the issue of the conditions moot and that although
the scenario was capable of repetition, it did not evade review. Id. Likewise, in Sloan, an action
for a FOIA violation, the court held that although the challenged action was capable of repetition,
i.e., the defendant again could fail to produce requested documents under FOIA, it did not evade
review because the court would have an opportunity review the issue upon challenge by an
aggrieved-party. Sloan, 369 S.C. at 27, 630 S.E.2d at 478.

While the actions. Plaintiff complains of here theoretically are capable of repetition, they
arose from extraordinary circumstances created by a global pandemic and, thus, are unlikely to
occur again. More importantly, should Defendants again authorize and conduct remote
conventions beyond the deadline set by South Carolina Election Law, the Court will have an
opportunity to review the issue upon challenge by a-proper party at that time.

The latter two exceptions to the mootness doctrine similarly are inapplicable to this case.
As to the second exception, even assuming that remote conventions present a matter of public
importance, no imperative or manifest urgency exists in light of not only the two challenged
conventions already occurring, but also the Democratic National Convention, presidential
election, and inauguration already occurring. As to the third exceptién, Plaintiff cannot show that
dismissal of moot claims by this Court would affect future events or have collateral consequence
for the parties.

Because Plaintiff's claims for relief are moot and no exception to the mootness doctrine

applies, this action should be dismissed in its entirety.

~ 28
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HI. PLAINTIFF HAS NO RIGHT TO A JURY TRIAL BECAUSE HE SEEKS EQUITABLE
RELIEF ONLY.

Plaintiff demands a jury trial in the caption of his FAC; however, Plaintiff does not have a

right to a jury trial because this is an equitable action.

“Whether a party is entitled to a jury trial is a question of law.” Verenes v. Alvanos, 387
S.C. 11, 15,690 S.E.2d 771, 772 (2010). “[T]he relevant question in determining the right to trial
by jury is whether an action is legal or equitable; there is no right to trial by jury for equitable

actions.” Lester v. Dawson, 327 S.C. 263, 267, 491 S.E.2d 240, 242 (1997). “The nature of the

issues raised by the pleadings and character of relief sought under them determines the character
of an action as legal or equitable.” Verenes, 387 S.C. at 15, 690 S.E.2d at 772 (citing Bell v.
Mackey, 191 S.C 105, 119-20, 3 S.E.2d 816, 822 (1939)).
Here, the issues raised by the FAC and nature of the relief sought by Plaintiff are purely
equitable.Therefore, Plaintiff's demand for a jury trial should be denied and dismissed.
CONCLUSION
For.the reasons set forth above, Defendants respectfully request that this Court grant their

Motion and dismiss Plaintiff's First Amended Complaint as to all causes of action, with prejudice.
Respectfully submitted,

s/ Grant Burnette LeFever

Nekki Shutt (SC Bar 8784)

Grant Burnette LeFever (SC Bar 103807)
BURNETTE SHUTT & McDANIEL, PA
912 Lady Street, 2nd Floor (29201)
PO Box 1929 .

Columbia, South Carolina 29202
Telephone: (803) 904-7912

Fax: (803) 904-7910
NShutt@BurnetteShutt.Law
GleFever@BurnetteShutt.Law

ATTORNEYS FOR DEFENDANTS
Columbia, South Carolina

February 3, 2021
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT
Johnnie Cordero, ‘ C/A No. 2020-CP-40-01980

Plaintiff (pro se),
DEFENDANTS’ JOINT MEMORANDUM IN

vs. ' OPPOSITION TO PRO SE PLAINTIFF’S
. MOTION FOR DEFAULT JUDGMENT
Matthew Kisner, in his official capacity as PURSUANT TO RULE 55, SCRCP

Chair of The Richland County Democratic
Party; The Richland County Democratic
Party; Trav Robertson, Jr., in his official
capacity as Chair of The South Carolina
Democratic Party; and, The South Carolina
Democratic Party,

Defendants.

Defendants Matthew Kisner, the Richland County Democratic Party, Trav Robertson, Jr.,
and the South Carolina Democratic Party (collegtively, ‘Defendants”) respectfully submit this
Memorandum in Opposition to pro se Plaintiff's Motion for Default Judgment Pursuant to Rule 53,
_SCRCP. _F_or the reasons set forth below, Plaintiff's Motion should be denied.

PROCEDURAL HISTORY

Pro se Plaintiff Johnnie Cordero (“Plaintiff’) commenced this action by filing a Summons
and Compilaint in this Court on April 16, 2020.

Defendant Matthew Kisner and Defendant Richland County Party were served with a copy
of the Summons and Complaint on or about April 17, 2020. Nekki Shutt, Esq., as counsel for
Defendants, accepted service for Defendants Trav Robertson, Jr. and the South Carolina
Democratic Party (“SCDP”) on May 14, 2020. Upon acceptance of service by Shutt, Plaintiff
consented to a thirty-day extension of time for Defendants to answer, move, counterclaim, or
otherwise respond to the Complaint through June 17, 2020. Confirmation of the extension through

June 17, 2020, was filed with the Court on May 18, 2020.
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On May 29, 2020, Plaintiff filed a First Amended Complaint, which he served on
Defendants via counsel by U.S. Mail.

On June 9, 2020, Defendants SCDP and Robertson, with the consent of Defendants
RCDP and Kisner, removed the action to the U.S. District Court for the District of South Carolina,
Columbia Division, based on federal question jurisdiction. (C/A No. 3:20-cv-02185-JFA-PJG
(“Fed.”), ECF 1.) |

On June 16, 2020, Defendants filed a Joint Motion to Dismiss Plaintiff's First Amended
Complaint pursuant to Fed. R. Civ. P. 12(b)(6). (Fed. ECF 9.)

On September 25, 2020, the federal district court granted Defendants’ Motion to Dismiss
as to Plaintiff's two federal [aw claims and remanded Plaintiff's state [aw claim to this Court. (Fed.
ECF 40.)

The Richland County Clerk of Court filed the certified copy of the remand order on
September 30, 2020.

On October 26, 2020, Defen_dants filed and served a Notice_of Motion and Motion to
Dismiss Plaintiff's only remaining claim pursuant to Rule 12(b)(6), SCRCP.

Plaintiff filed the instant Motion on November 11, 2020, asserting that Defendants’ Motion
to Dismiss filed on October 26, 2020, is untimely and moving for default judgment pursuant to
Rule 55(b)(2), SCRCP.

Plaintiff's Motion should be denied because Defendants’ Motion to Dismiss was timely, as
shown below.

ARGUMENT

Rule 55(a), SCRCP, zallows entry of default against a party that fails to timely answer or
“‘otherwise defend” a claim for affirmative relief. In cases not involving liquidated damages or a
sum certain, the party seeking a judgment by default must apply to the court for such, in

accordance with Rule 55(b)(2), SCRCP.

2
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Rule 12(a), SCRCP, requires a defendant to serve an answer or Rule 12 motion within

thirty days after service of the complaint. Rule 15(a), SCRCP, requires a party to respond to an

“amended pleading “within the time remaining for response to the original pleading or within fifteen

days after service of the named amended pleading, whichever period may be the longer.”
Once a case is removed to federal court, the state court's jurisdiction is suspended or held

in abeyance until the case is properly remanded. Limehouse v. Hulsey, 404 S.C. 93, 113, 744

S.E.2d 566, 577 (2013). "When the state court resume([s] jurisdiction, it ha[s] a duty to ‘proceed

as though no removal had been attempted.” |d. (citing State v. Columbia Ry., Gas & Elec. Co.,

112 S.C. 528, 537, 100 S.E. 355, 257 (1919)). Therefore, removal of a state court case to federal
court operates to toll the parties’ state court time periods computed from an event occurring prior
to removal. Id.

Significantly, section (c)(9)(A) of the Supreme Court of South Carolina’s Order RE:
Operation{_ of the Trial Courts During the Coronavirus Emergency, as amended April 22, 2020,
("Corbnavi_lrus Emefgency Order”) automatically extended the due dates for all trial court filings
by thirty days. This automatic extension was in effect from April 3, 2020, until January 15, 2021,
See Order RE: Operation of the Trial Courts During the Coronavirus Emergency, as amended
December 16, 2020.

L DEFENDANTS TIMELY FILED THEIR MOTION TO DISMISS IN THIS COURT ON
OCTOBER 26, 2020.

Nekki Shutt, Esq., as counsel for Defendants, formally accepted service of the Summons
and Complaint for Defendants Robertson and SCDP on May 14, 2020. At that time, the parties
agreed to a deadline of June 17, 2020, for all Defendants to answer, move, counterclaim, or
otherwise respond to the Complaint.

On May 29, 2020, Plaintiff filed his First Amended Complaint (“FAC").

3
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With the automatic thirty-day extension of trial court deadlines pursuant to the Coronavirus
Emergency Order, Defendants’ deadline to answer or otherwise respond to the FAC was July 17,
2020.

Defendants timely removed this action to federal court on June 9, 2020, which suspended
this Court’s jurisdiction and tolled the parties’ state court timelines. Upon removal, Defendants
had thirty-eight days remaining to answer or otherwise respond to the FAC.

Therefore, when the federal court remanded Plaintiff's state law claim to this Court on
September 25, 2020, and this Court resumed jurisdiction, Defendants had thirty-eight days
remaining, or a deadline of November 2, 2020, to answer or otherwise respond to the FAC.

Defendants filed, and served upon Plaintiff, their Joint Motion to Dismiss Pursuant to Rule
12(b)(6), SCRCP, on October 26, 2020. Thus, Defendants’ motion was timely.

Because Defendants have not “failed to plead or otherwise defend as required by [the
South Carolina Rules of Civil Procedure],” Plaintiff is not entitled to a default judgment pursuant
to Rule 55;SCRCP, and his Motion must be denied.

CONCLUSION

For the foregoing reasons, Defendants respectfully request that this Court deny Plaintiff's

Motion for Default Judgment, hear Defendants’ Joint Motion to Dismiss, and dismiss Plaintiff's

only remaining claim with prejudice.

[Signature on following page.]

4
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Columbia, South Carolina

February 3, 2021

Respectfully submitted,

s/ Grant Burnette LeFever

Nekki Shutt (SC Bar 8784)

Grant Burnette LeFever (SC Bar 103807)
BURNETTE SHUTT & McDANIEL, PA
912 Lady Street, 2nd Floor (29201)
PO Box 1929

Columbia, South Carolina 29202
Telephone: (803) 904-7912

Fax: (803) 904-7910
NShutt@BurnetieShutt.Law
GlLeFever@BurnetteShutt.Law

ATTORNEYS FOR DEFENDANTS
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FIFTH JUDICIAL CIRCUIT

JOHNNIE CORDERO, Case No.: 20-CP-40-1980
Plaintiff,

TRANSCRIPT OF RECORD
(VIA WEBEX)

_VS...

MATTHEW KISNER, et al.,

Defendants.

February 9, 2021
Columbia, South Carolina
BEFORE:

HONORABLE Alison R. Lee, Judge

APPEARANCES:

Johnnie Cordero
- The Plaintiff

Nekki Shutt, Esq.
Grant B. LeFever, Esq.
Attorneys for the Defendants

T. Dayton Grainger, Jr.
Court Reporter
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THE COURT: We are here on three motions filed by Johnnie Cordero
versus Matthew Kisner, ét al It’s docket number 2020-CP-40-01980. Mr.
Cordero is pro se. Representing the Defendants are Grant LeFever and
Nekki Shutt.

I initially had planned to take up the motions in the order in which
they were filed, but after looking at some of the memoranda I think I'm
going to take them in order of which they are listed on the roster. So, the
first ‘motion‘ would be the motion for default judgment filed by Mr. Cordero,
and so, I'll ask that you keep your devices muted until it’s time for you to
speak. That way we wonl’t have any feedback or we get less feedback, and
s0, Mr. Cordero, I'll hear from you first relating to your motion for default.

(Mr. Cordero began to speak but was vmuted.)

THE COURT: I cannot hear you, sir. You need to i:urn on ;--

'. MR. CORDERO: Can you hear me now? |

THE COURT: Yes, sir.

MR. CORDERO: Okay. Thank you, Your Honor. First of all, may it
please the Court? This motion is a very simple motion, and I think that the
initial ﬁlings by both myself and by the Defendants agree on one thing that
remains undisputed, and that is that there were eight days after this case
was remandgd from the district éourt, that there were eight days left for
them to file tﬁeir motions.

When the dispute arises at this point as far as I can tell, the dispute is
simply that they are saying that it’s eight days plus an additional thirty days
as a result of the order of the — of the supreme — not the supreme — yes, the

Supreme Court Order dated I think April 3.
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The interesting thing about this, Your Honor, and I think the most

important thing, is that we both agree on the eight days. The thirty days

that are added are added, -- if I understand the motion by the Defendant,
the eight days — the thirty days added is as a result of the supreme court
order. -

- Now, that order was done in April of — April some time, the emergency
ordel_' I’'m referring to now. That added thirty days to the filing dates, to the

statutory filing dates; however, in our case there was a consent order — a

consent between myself and the Defendants extending their time to reply

until the 17t of June I believe it was, but in any event, at the time of that
consent agreement the Supreme Court’s Order was in effect. That
emergency order was already in effect. |

Now, the Defendants are arguing that the agreement that we made,
that that agréement should not hold, and they should add an additional
thirty days to it. |

Of course, the order of the - of the - of the judge’s order — rather, the
emergency order, provides an extension for filing, okay, which extends it
from — technically from thirty days to sixty days, but that .is the outside, and
as Your Honor I'm sure will agree, that is the outside. It’s not the minimum.
We don’t have to go to sixty days. We could - just in the case of a thirty-day
filing — filing, we could do it in t§venty—eighf days. We could do it in fifteen
days. We could do it 1n two days if there is an agreement to do so. So, all it
did was extend it, but our agreement set thaf which I think is now binding.

Again, the Defendants can’t come back now after they have already

made the agreement and say, oh, our mistake, do-over, and they want to




10

11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

‘ 5
add thirty days to it. That’s not available to them. So, I would say that the
agféement that wé made was binding, and particularly because it was made
during the time thaf that order was in effect, and of course, as officers of the
court the Defendants are charged — rﬁust be charged with recognizing or
knowing the existence of that court order. So, our agreement was made |
when that court order was in effect, and it was in derogation to that court -
order or at least — at least it had - it stood in the simple case that it enabled
them a period of time less than those thirty-eight days.

In short, 7—' and I’'m sorry, Your Honor. Idon’t mean to be redundant.
In short, thé — the consent between the parties should be binding in this
matter, and they should not be now at this late date able to come back and
add thirty days on it when based on an order that was already in place
when ou.l~ agreement was made. |

THE COURT: Thank you. Ms. LeFever, Ms. Shutt?

MS. SHUTT: Thank you, Your Honor. May it please fhe Court? This
is Nekki Shutt along with Grant Burnette LeFever from Burnette, Shutt and
McDaniel. We represent the South Carolina Democratic Party, the Richland
Couhty Democratic Party and their two chairs. -

" Your Honor, this case is not quite as simple as Mr. Cordero
represents. There was a service issue. So, we agreed to an extension as to
service, and in that process we were moved to federal court. Judge
Anderson had the case. Judge Andersoﬁ digmissed all of the federal causes
of actidn, andr then, it was remanded.

At that point, Your Honor, we weren'’t sure that Mr. Cordero was going

to pursue the case. It wasn’t until he wrote you, Judge Lee, and that was
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filed on 10/26, that he indiéated that he was pursuing this. At the same
time we filed our motion to dismiss we filed a response. Rule 15(a) generally
governs this and gives us either the time remain'ing, so the eight days Mr.
Cordero is talking about, or fifteen days, whichever is later, but of course,
Chief Justice Beatty in his April 22, 2020 order about the pandemic under
C(9) extended all déadlines for thirty days, Your Honor. So, this is timely,
and you know there’s no prejudice to the pro se Defendant. He is not
seeking any type of damages. There was. nothing done in the interim that.
prejudiced him. So, Your Honor, we properly filed and timely filed our
motion to dismiss, and we’d ask to be heard on that today.

THE COURT: So, are you discussing — are you relating your time
periods, particularly with respect to Rule 15(a), as to the amended
complaint because --- | | |

MS. SHUTT: Yes, Your Honor.

THE COURT: --- the amended complaint was filed within the time
period in which you had to answer the original complaint, and so, I'm just
trying to figure out which one we’re actually referring to.

MS. SHUTT: I think 15(a) would govern, Your Honor. So, any time

there is — I mean, Mr. Cordero filed his complaint and then, amended his

cornplaint, and then, we went to federal court. So, by the time it was

remanded we got an order on the dispositive motions in federal court.
Under 15(a) we had fifteen days to respond. Again, we weren’t sure that Mr.
Cordero was going tb pursue this, and when he wrote you on 10/26 we filed
our motion the same day.

THE COURT: And you're saying fifteen days from the time that it was
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returned to state court?

MS. SHUTT: Yes, Your Honor, fifteen days, because that would have
been September 30. So, fifteen days would have been October 15, but
again, Chief Justice Beatty’s ordér extended all deadlines by thirty days.

THE COURT: Okay. Let me just make sure [ understand. So,
although, there was some issue about another date in September when the
jurisdiction may have been returned to the state court, I gather from your
statement of September 30, that it’s the time period when the Clerk of Court
officially receives the notice and files the notice from the federal court
indicating that the matter had been remanded back to the staté court, and
then, under Rule 15 you would have fifteen days to be able to respond to the
amended complaint, and because of the order issued by the Chief Justice,
fhat that would be extended for an additional thirty days; is ti'lat correct?

MS. SHUTT: Yes, Your Honor, and just so there’s no confusion,
Judge Anderson issued his order on the dispositive motions on September
30 and simultaneously something was filed with the state court on the same
day, but those dates are one and the same.

THE COURT: Okay. Thank you.

MS. SHUTT: Thank you, Your Honor.

MR. CORDERO: Your Honor, the order of Judge Anderson was dated
- was dated September 25; not September 30. It may have been sent — the
order from the Clerk of Court may have come down on September 30, but 1
would argue that September 25 is the dispositive date.

THE COURT: When was it filed with the federal court?

MR. CORDERO: When was it filed — when was it filed with the state
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court?

THE COURT: No, sir. I'm assuming that you’re telling me that he
signed it on the 25, but it may not have been filed. So, I'm looking for the
date it was filed with the Clerk of Court, and notice would havé been
provided to all of the individuals at that particular point. |

MR. CORDERO: Would be the 30th. It would be that date, but at the
same time, Your Honor, I think the law is certainly unclear, at léast a gray
area, as to when the federal cou_rt’s order takes fbrce. I would argue that it’s
from the 25t%, but in any event, whether it’s the 25t or the 30th, their filing
is still untimely.

THE COURT: I have had a chance to review those documents. I have
not seen the federal court.order, arid I did not look through the file to
determine whether that had actually been filed with the court, and so, I
have to go off of the dates that you provided me. | |

I'll just say at this particular point I am inclined to rule that it was
timely, but just in an effort to bc able to hear all of the matters at one
particular time I am going to go ahead and move to the motion to dismiss at
this particular point and hear the arguments on that and consider all of the
matters together when I have a little bit more time to spend with the file and
those particular documents. So, I'll go ahead and hear the Defendants’
motion to dismiss at this time.

MS. LEFEVER: .Yes, Your Honor. May it please the Court?

THE COURT: Yes, Ms. LeFever. | |

MS. LEFEVER: All right. The Defendants have moved to dismiss Mr.

Cordero’s only remaining claim pursuant to Ruie 12(b)(6). His first
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amended complaint asserts three causes of action. The ﬁrst is violation of
the party organization statutes. Those are state statutes. The second is
violation of the Voting Rights Act, and the third is violation of the 1st, 14th
and 15% Amendments under Section 1983.

The federal court — Federal District Court previously dismissed Mr.
Cordero’s two federal law claims voting rights act, the Section 1983 claims
and remanded the state law claims to this Court. So, we have now moved
here to dismiss his only remaining claims, which are the state law claims,
and those are for violations of Section 7-9-70, 7-9-80 and 7-9-100 of the
South Carolina Election Law. These are the statutes governing political
party organization.

The determinate facts here are not in dispute. On March 21
Defendant South Carolina Democratic Party directed thirty-three county
democratic committees, including the Richland County one, throughout
their convention scheduled for the end of March to hold their conventions
remotely by April 25.

This was because of the global pandemic, the Coronavirus pandemic
which was declared a global pandemic on March 11; so, just ten days prior
and the subsequent executive orders of Governor McMaster as well as local
orders that were passed restricting social gatherings.

In accordance with the State Party’s direction the Defendant, Richland
County Democratic Party held a viftual convention on April 18. The
Plaintiff, Mr. Cordero, contends that the Defendant has violated Section 7-9-
70 by not holding their convention by March 31, that they violated Section

7-9-80 by holding a remote convention, and then, that the State Party
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violated Section 7-9-100 by allowing the Richland County Democratic Party
to have representatives at the State Convention, which also was held
remotely due to the pandemic.

So, this motion comes down to a matter of law, whether there is a
private right of action to enforce the State statutes that Mr. Cordero seeks to
enforce here. There is not a private right of action to énforce them.

The case law is clear which we cited in our memorandum that in
determining whether a statute provides a private cause of action, the main
factor is legislative intent. To determine legislative intent the Court first
looks to the plain language of the statutes.

So, here looking at the — first of all, three statutes, 7-9-70, 80 and 100
that Mr. Cordero cites as violations, there is nothing in the plain language of
the statutes that creates an express private right of action. There is nothing
in that entire chapter of the law that — party organization, there’s nothing in
that that creates any express private right of action, and there is nothing in
that chapter of law that creates an express private right of action to enforce
the statutes at issue.

When there is no express private right of action created one can be
implied only if the legislature - the legislation was enacted for the special
benefit of a private party.

Again, looking to the language of the statutes and the purpose of the
statutes, they do not go to the benefit of the private party. The purpose of
the statutes is to govern political party organization and certification.

The only enforcement mechanism that is found in these statutes is at

7-9-10, which provides for the State Election Commission to decertify a
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political party that is not in compliance with the statutes. That is not a
private right of action, and our Federal District Court has ruled that an
individual or a political party cannot — there is no right of action to make the
election commission enforce these statutes, and I recognize that generally
the Court cannot rule on a novel issue of law on a 12(b)(6) motion; however,
the intention of that is when it’s a matter of statutory construction, and
here no further development of the record would lead to a different decision.
It comes down to statutory interpretation and whether these statutes that
Plaintiff bases his action on create a private right of action, and they do not.

As a second ground for our motion to dismiss we believe Plaintiff’s
claims are moot, and here the relief he seeks, he seeks to have the
conventions rescheduled, and among other things he — what is relevant
exactly to the state claiming — but the fact of the matter is that these events
already have occurred.

The county conventidn has occurred. The state convention has
occurred. The delegates were selected. The officers were selected,
candidates were nominated. We have a new president; therefore, Plaintiff’s
claims for relief here.are moot.

Lastly, so that we don’t belabor the issue at all, be included that Mr.
Cordero demands é jury trial, but he does not have a right for one. This is
an equitable action, and there is no right to a jury for purely equitable
actions, and that’s all I have.

THE COURT: Yes, sir, Mr. Cordero.

MR. CORDERO: Yes, Your Honor.

THE COURT: If you can adjust your camera just a little bit.

~/4b~
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(Mr. Cordero adjusts his camera.)

THE COURT: Thank you.

MR. CORDERO: Okay. May I be heard?

THE COURT: Yes, sir.

MR. CORDEROQO: Okay. First of all, I think almost by way of motion in
limine, the Court should recognize as I'm sure you will, the Plaintiff is the
master of the complaint and not the Defendants, and with all due respect to
the Defendants, I would argue that they don’t get to determine what this
lawsuit is about, just as an initial proposition.

More importantly, perhaps, this order was removed from state court
where it was filed. I filed this lawsuit in state court. They then removed it
to federal court. The issues that were raised in federal court were issues
that could have been handled in state court. So, there’s a reason, Your
Honor, why this matter was taken to federal court.

What happened was, when it got to federal court they found out that
it didn’t work out the way they intended it to. So, the issues that were
originally filed in state court were remanded to state court, and that’s where
— that’s where they stand now.

It’s important to understand also since Defendants saw fit to take this
into federal court it’s also important that we understand what the federal
court determined. The federal court sent this case back in — and I'm reading
from the - from the order and recommendation of the magistrate, adopted
by the district court, and I'm arguing, Your Honor, that this should be
adopted by this Court, and although, not dispositive but certainly

persuasive with regard to what these'matters are about.
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In the order and recommendation the magistrate adopted — adopted
by the district court in its entirety the magistrate concluded in part that,
“...Cordero raises numerous law claims that in the interest of comity, are
more appropriate for consideration in South Carolina’s courts because they
include complex issues of state law and that the state law claims involve
interpretations of complex state statutes on which there is no state
precedent.”

Now, the district judge, Judge Anderson, also noted that here — I'm
again reading from — from Judge Anderson’s order, “Here litigation is in its
earliest stages. Although, all parties prepared argument pertaining to the
dismissal of the state law claims little else has been done to advance this
case towards trial. Indeed, all Defendants have yet to prepare an answer to
the complaint. Accordingly, it does not appear that any party has expended
time or resources engaging in any discovery. Similarly, motions of comity
weigh in favor of declining jurisdiction so that a state judge with a greater
familiarity with the remaining state law claims can preside over this matter,”
and that in effect, Your Honor, is the federal court — that they took it to the
federal court - it’s the federal court finding that these are issues that go
directly to the motion to dismiss and that — and that perhaps the Court
would have held that the motion to dismiss was not warranted, but — and of
course, I recognize fully that this is not dispositive as regards this matter,
but I think because they took it to federal court it should be - it should be
at least persuasive for the proceedings in this court. The other thing is that
— I'm sorry, Your Honor. 1 don’t mean to cut you off.

THE COURT: No. The only thing I was going to tell you ---
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MR. CORDERO: Yes, sir. Yes, ma'am.

THE COURT: --- vs}as, I don’t have access to any of these federal
documents. So, you will need to make sure that they're filed in state court
so that there’s a record of them here in state court.

MR. CORDERO: Yes.

THE COURT: And I can review them.

MR. CORDERO: And since you mentioned that, Judge, I have a -1
didn’t get to file it today — and by the way, all of these documents,
particularly the memorandum and law, all of these just got to me on
Saturday evening with the mail. So, I haven’t had a chance to respond to
them.

The other thing is that in the district court’s order, Judge Anderson’s
order, Judge Anderson required the parties to file all documents filed in the
federal court, with the district court (sic). I have mine prepared to file, and I
will file them this afternoon, but my point is that all of this information
needs to be before Your Honor before Your Honor can make that decision,
and I know that that will be handled, but more importantly, I think the
other issue that’s here is about private right of action.

There is a — there is a — what the South Carolina Supreme Court has
recognized as a — a right of a Defendant — right of a Plaintiff to bring an
action when that Plaintiff is an elector, a resident of the State of South
Carolina and that in those instances — I'm looking for the case that states it
specifically — the Court - the South Carolina Supreme Court in Sloan v.
Sanford decided in 2004, the Court noted that — I'm trying to find the exact

reading. I'm reading from the Court — from the decision. “Under certain

’/l/él"




— — — e—m e eam e o an SE S S
At ™

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

15
circumstances standing fnay be conferred upon a party when an issue of
such public importance as to reqﬁire its resolution for future guidance,” and
this Court pointed out that — in that case it is those people who are
residents and electors who ha;e - who can be -~ who can be heard, and this
case was a case against — or brought by the Governor of South Carolina,
and I would say that that case is more dispositive — is dispositive of the
issues that are before us now.

What is going on here, Your Honor, -- please forgive me, but I have to
get this on the record. What is going on here, Your Honor, is this is a
simple attempt to sandbag and to prevent this matter from being heard.

This case was filed on April 7. For some reason it got lost in the court
and didn’t get actually docketed until April 16, and this matter -- there’s
been no answer in this case. They have - they have refused to — to follow
discovery issues. They have — they have interfered with witnesses,
interfered with my getting depositions taken, and the reason is very simple,
Your Honor.

They don’t want to answer this lawsuit, because they understand
what this lawsuit is about, and this is important for the record that Your
Honor must — and I hope Your Honor will understand this. This issue is not
of a whole host of Africa-Americans in Richland County and the — and the
South Carolina Democratic Party’s continued refusal to acknowledge and -
to acknowledge the importance of the African-American vote in South

Carolina and within the Democratic Party and to do everything that they

can to prevent the majority electorate in the South Carolina Democratic
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Party from getting a leadership role in the South Carolina Democratic Party,

and I would argue, Your Honor, that this is no more than Elmore v. Rice

revisited, the case that overturned the white primary in South Carolina.

They’re doing the same thing now that they did then. In fact, they’re

‘making the same arguments; fait accompli, there’s nothing you can do.

We've taken care of it. That’s what their argument is about.

You cannot do anything because the law doesn’t provide a remedy for
you, and I’'m saying to you, Judge, an equity — and Your Honor has equity
jurisdiction as well; Your Honor can look at this matter, and I would ask
that Your Honor do at least one thing, and that is to allow us to get in and
to get the information that we require to make this.

I can’t — I can’t — I can’t move for a second amended complaint
because I can’t get the information I need to make that happen. All they’re
doing is stonewalling, and this has been the characteristic, this has been
the vtechnique in the south and particularly in South Carolina since the 40s
and beyond, and I hate to put it this way, but this is the fact — this is just a
fact of history, and if Your Honor will give us the opportunity to depose
witnesses and to find out what was really going on we will show this Court
that our claims have merit and that our claims should be heard.

Please, Your Honor, this Court should not allow them to sandbag us
and not allow — allow them to undermine a valid case as they have done for
literally centuries, Your Honor, and I don’t want to go that far back, but if

Your Honor would look at Elmore v. Rice you will see that the finding in

Elmore v. Rice in 1947, that in that finding Judge Waring stated that — that

the things that were complained of in that complaint, that in his motion for
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injunctive relief — and - rather, in his order for injunctive felief he says
specifically that this — this is enjoined upon not only the_current South
Carolina Democratic Party leadership but its successors in interest.

These are successors in interest, and number two, -- and I would also

remind Your Honor that the — the Defendants in Elmore v. Rice were the

South Carolina Democratic Party and the Richland County Democratic
Party, the same Defendants in this suit.

This is -- into position and nullification as alive today as it was when —
forty years ago, and I don’t mean to make light of it, Your ﬁonor, but this is
— this is a time when the African-American electorate in South Carolina is
66.7 percent. I was the — the — the affirmative action committee chair for the
South Carolina Democratic Party.

They moved to remove me because I started complaining about what
they were doing and how they were treating African-Americans and how
théy were disenfranchising African-Americans.

The first thing they did was to call a meeting, and in that meeting they
did not notify me as a member of the executive committee. They did not
notify me of that meeting. They had a meeting and at the meeting they
removed me as affirmative action committee chair.

They also attempted to remove me as the chair of the Democratic
Black Caucus. This is racism plain and simple, Judge, and I can’t put it
any — any other way, and I’'m talking about, African-Americans are the
experts on racism, and when we call this — when we call this out as racist
that’s what it is, and that, Your Honor, is what they don’t want to come out,

and that’s why they have not answered the complaint. That’s why they have
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not responded to any of the claims.

My complaint begins with — with setting forward the background and
the history and how they are disenfranchising African-Americans. They
have yet to answer that. They didn’t answer it in federal court. They did
not answer it in this court, and Your Honor, the only place that we can turn
is to this Court and its equity jurisdiction to ensure that these matters are
resolved.

The simple way to do this is very simply for them to go ahead, answer
the complaint. Let us get out discovery and then, dismiss it. They are —
they are intent upon ensuring that we do not get a hearing, no different
than it has been in South Carolina for two or three generations. I think I
have one more for you, Judge, if I may.

MS. SHUTT: Your Honor, may I make a statement for the record?

THE COURT: Yes, ma'am. [I’ll give you a chance to do that. Let me
finish hearing his comment. B

MS. SHUTT: Thank you, Judge.

MR. CORDERO: Your Honor, the South Carolina Democratic Party
has done more in the history of this country than perhaps any other of the
eleven confederate states to disenfranchise African-Americans, and they
have done so with malice. They have done so for the singular purpose of
ensuring as the governor — as the Governor of South Carolina said in 1944,
of ensuring that -- the continued control of white supremacists in South
Carolina.

Today in 2021, Your Honor, we have finally reached the point where

we are the majority democratic electorate. There are those who continue to
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ensure that we do not get — that we do not get leadership roles in the party,
because that means that we would be able to determine the — the platform
and we would be able to effectively make rules for the South Carolina
Democratic Party.

It was South Carolina and African-Americans in South Carolina, the
primary reason why President Biden — Joe Biden is President of the United
States, and all we’re saying, Judge, is that the days when they have
manufactured and created rules to ensure that we did not get control or we
were not able to exercise our rights fully and completely, because there are
three levels of this.

The first level was the 15t Amendment. The second level was the -
the overruling of the white primaries, and the final — the final part of this
continued quest for control — I don’t want to say control — continued quest
for recognition in the Democratic Party, the last level of it is leadership.
Without leadership we do not — we are not able to control what the
Democratic Party stands for, and it now must stand for its majority voters. I
think that’s all I have.

THE COURT: Thank you. Ms. Shutt, Ms. LeFever?

MS. SHUTT: Thank you, Your Honor. I'm going to let Ms. LeFever
address the substance of the argument, but I do have to strenuously object
to Mr. Cordero’s ad hominem attack on my clients and on this law firm.
Our firm is known for taking on civil I'ighfs litigation and has been since the
history of Malissa Burnette starting practicing and me practicing for the last
25 years. So, this is nothing about racism and is nothing about Mr.

Cordero. Mr. Cordero is a disbarred New York lawyer who when he came to

— / 5’%_.
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South Carolina has made it a hobby filing pro se cases against parties all of
which have been dismissed after‘a lot of resources have been spent on
them.

He’s done eight of those now in this jurisdiction, and when Judge
Anderson got the case in federal court Mr. Cordero filed five motions before
the case was dismissed on its merits, and one of those, which was to try to
remove Judge Anderson from the case because he had ruled aga.’inst Mr.
Cordero before.

| So, I strenuously disagree with Mr. Cordero’s statement of the facts,
and this is — all procedural arguments are properly made in this case, Your
Honor. We have not filed an answer yet, because we Were not required to.
In federal court we prevailed completely in federal court on all federal court
causes of action, and now, we’re before this Court because there is no
private cause of action at all for Mr. Cordero to air his grievances.

He is making this into a bully pulpit for himself to try to make himself
fambus in South Carolina. I’'m going to now turn it to Ms. LeFever to
respond to the merits.

THE COURT: And let me just say, I will consider the arguments that

have been made. I will focus on those legal arguments. I would encourage
the parties — I don’t consider any personal attacks, and I don’t think I heard

any personal attacks, and to the extent that you perceived them as such, 1

| did not take them as such, and so, I understand that Mr. Cordero has very

strong feelings and has some knowledge of some history which we all are

aware of through various litigation that’s been over the years going back to

Elmore v. Rice. I think we’re all familiar with that particular case and the
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historical nature of it and what it represents.

So, I'm just here to consider — and I will consider and only consider
Whatfs in his complaint and what the motions are as it relates to why it
should be dismissed, but I am encouraging everyone not to make it
personal, because I don’t consider it to be personal.

I do understand that Mr. Cordero is very passionate about what he
sees as an injustice, and he’s entitled to express that, but please, for
everyone, just make sure that it’s not a personal attack, and it should not
be a personal attack for either the attorneys, the law firms or the parties
and including the Plaintiff. So, I'll hear from Ms. LéFever at this time.

MS. LEFEVER: Thank you, Your Honor. Just a few brief points, and
I do appreciate Mr. Cordero’s passion, but again, the only legal issue before
this Court is whether there is a private right of action in the statutes at
issue. So, these are the statutes about party organization. They set forth
the date by which county conventions must occur and the way they occur.

The federal court already dismissed Mr. Cordero’s constitutional
claims and Voting Rights Act claims. So, the only issue is whether he has a
private right of action to enforce the state statutes governing party
organization, specifically just the one that generally requires county parties
to hold their conventions by March 31, which we all know was in the middle
of a pandemic.

I did not catch Mr. Cordero’s cite on the case. I believe he said it was
a Supreme Court case that gave — that recognized the right of a Plaintiff to
bring an action as an electorate. I am not familiar with that case, but if

anybody as an electorate could bring a claim, I mean, there could be a claim
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under any statute, and we know that’s not the case. There is still, when it
comes down to it, no private right of action here, and there’s not relief to be
granted from these statutes.

As for discovery, there has been no discovery in the case because
there was no scheduling order in federal court. Here we had the pending
motion to dismiss, and discovery and further development of thé record
would not change the case here, because as I pointed out, this is purely a
matter of law, and we would urge you to dismiss this case in lookihg at the
limited legal thing before the Court and the fact that his claims for relief are
moot.

THE COURT: So, in essence, what I also — what I hear from your
argument is that if there’s no private right of action, then, it sounds like
what you’re saying, that it would be the election commission that would
have to pursue any violations of any statutory provisions, and if he — if Mr.
Cordero wanted to make some type of complaint that he would have to go
through the election commission in order to do that?

MS. LEFEVER: Yes, Your Honor. I believe that’s in Section 7-9-10,
gives the State Election Commission the authority to decertify political
parties who are not in compliance with the statutes.

Again, based on authority by our federal district court in Moultrie v.

South Carolina Election Commission held that both an individual Plaintiff

and the political party, which in that case was the Libertarian Party, lacked
standing to challenge the State Election Commission’s failure to enforce the
party organization statutes.

THE COURT: So, if there is a dispute between any member or officer
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or elector within the particular political party how would any disputes be
resolved involﬁng those two groups of individuals? If they can’t go through
the Election Commission how would they be resolved?

MS. LEFEVER: So, you S;Iid between the political party and the
member of the — I'm sorry. Who ---

THE CCURT: Yes, between the actual political party and either a
member or officer or director or an elector within that particular party, if
there’s some dispute about the manner in which the party is run that — how
would those disputes be resolved, through what processes? Is it through a
process the political party has to set up or is it a process by which they can
make a complaint to the Election Commission that their rights have been
abridged?

MS. LEFEVER: Well, I think it would depend on the nature of the
dispute; if the state party and the national party have bylaws that govern,
then, you know depending on the nature of the dispute I'm sure a complaint
could be filed with the State Election Commission. I think there’s a
difference between how committee assignments go versus here where we’re
talking about violation of the state laws that set forth various deadlines,
which isn’t as much an internal dispute. So, Mr. Cordero is a member of
the Democratic Party, but you know somebody who is not a member of the
Democratic Party could also, you know, file a compiaint with the State
Election Commission for a party not complying with these rules, and that

was the case in Moultrie v. South Carolina Election Commission. The

Libertarian Party was seeking to enforce the rules against I believe the

Republican Party.
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THE COURT: So, as to the statutory provisions, those statutes that
govern how the state parties are to operate, those could only be challenged
through the State Election Commission, and the State Electien Commission
would then be able to use its authority to say that this particular party is
not operating w1th1n the rules as provided by the statute and raise that
claim?

MS. LEFEVER: Yes, Your Honor, in this context. That is correct.

THE COURT: Okay, and is there anything further, Mr. Cordero, you
would like to say at this time as to this particular motion?

MR. CORDERO: I think —I think — I'm sorry.

THE COURT: Go ahead.

MR. CORDERO: Am I unmuted? Okay. Yeah, Your Honor. I think
the important thing here to remember is that at a historical context what
we’re looking at is a party removing an individual - it happens to be me, but
it didn’t have to be me, Judge, -- removing a party who expressed and
supported the interests of the African-Americans electorate within South
Carolina and the Democratic Party. I was elected to do that. The caucus
‘that we started was created for that purpose.

Wi'len they disagreed with my — with the points that we expressed
through that caucus, the first thing they did was disinvite me to a meeting
of the executive committee and then, voted me out as affirmative action
committee chair. That is solely because of the — of my strong and
unrelenting advocacy on behalf of African-Americans within the Democratic
Party.

I’'m a dyed in the wool democrat. My family were democrats all of
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their life. 1 don’t know anything but a democrat, but I refuse to be
manipulated and to move around and to sit around énd watch our people be
disenfranchised, and that is what this boils down to.
So, if—in the end, Your Hondr, -- and I said it before, but I want to
say it again, because I'm not sure I said it accurately before. The case that I
mentioned and I cited and I would ask Your Honor to review is Sloan v.
Sanford, okay, and in that case ---
THE COURT: Do you have a bitation, please?
MR. CORDERO: I certainly do, Judge. It’s 357 S.C. 431 (2004). Do
you want the multiple citation?

THE COURT: Yes, if you have it.

MR. CORDERO: 593 S.E. 2d 470, and in that ---

THE COURT: I'm sorry, 470?

MR. CORDERO: 593 S.E. 2d 470.

THE COURT: Thank you.

MR. CORDERO: Okay, and in that what I'm arguing is that the Court
— the South Carolina Supreme Court held that if there is a public — and a
person may have a public — what it referred to as a public interest standing
to challenge the election laws as a citizen, resident, taxpayer and registered
elector of the State of South Carolina, all of which applies to me and which
gives me standing to bring this lawsuit, whether there is a cause of action --
whether there is a right of action or not, okay, and the last thing is that they
méntioned — they referred to the Eric Moultrie case. I would only point out
to Your Honor that Moultrie was not even about this. Moultrie — their

citation is a mere aside by the Court, but the issue that the aside was about
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was not — it was not — was not even part of the lawsuit. So, that case is not
dispositive, and the other thing is that the only reason they raised that is |
because they can’t find another one, and I have to — I have to defend myself,
Your Honor.

These — papers were filed which referred to me as a vexatious litigant.
That is —‘out of all of the things that happened that’s the only thing that
disturbs me somewhat, and by that I only mean — and I’'m sure the Court
will understand this, and I say this for the record, I have never been held in
contempt of court. I have never missed a deadline. I have never been
determined — found to be a vexatious litigant. I have never had a prefiling
requirement placed against me by any court anywhere, and I take exception
to them — to them even making that argument, and that’s it for that one,
Judge.

THE COURT: And to be honest, those are statements that I don’t -1
guess I read them, but I don’t spend my time giving them a lot of credence
as long as they are legitimate arguments that are being made otherwise.

MR. CORDERO: Thank you, Your Honor.

THE COURT: And I understand that in every litigation, you know,
that there are — each party holds their views, and they express them, and
the question is not whether there’s merit to it but whether there’s evidence
that indicates that their claims are totally frivolous and have no standing
and whether the claims that they’re raising in the particular action are
frivolous. So, I only look to see what the merits are of the claim and what
the factual circumstances are surroundinglthose particular claims might be.

So, certainly, I understand, you know, that there is a lot of passion
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and a lot of advocacy as it relates to the issues in this particular case and
thé positions of the parties, but I have to — I get the benefit of stepping back
from that and reading the legal issues and addressing them on the legal
issues, no matter what the relationship between the parties‘m'ay be, and SO,
that’s how I'll consider this particular case.

Now, I believe we have one further motion that needs to be discussed.
It says it relates to protection from discovery. What I gather — that was filed
by the Defendants. What I gathered from that is that because there were
pending motions to dismiss they were looking for protection from engaging
in any discovery until such time as the issue on whether the motion to
dismiss had been ruled upon, and if I'm not — if I’m incorrect on that, I don’
know Whéther Ms. LeFever or Ms. Shutt will argue that particular motion,
but that’s what I got from reading the documents.

MS. SHUTT: Your Honor, that’s accurate. Since we have been back
in state court, Your Honor, we had a status conference with you in late
October, and Mr. Cordero said he could wait on these issues to be heard,
and so, once we — then, he started noticing depositions.

He noticed the head of the South Carolina Democratic Party, and
then, Dr. Kisner, who is the volunteer head of the Democratic Party. He is a
professor at USC, and he noticed both of those depositions without asking
that we were available or oﬁr clients were available. We called him to try to
work it out. When he was not amenable to trying to work it out we filed the
motion for protective order.

Then, Your Honor, when you scheduled this hearing he tried to

schedule two more depositions, one of Carol Fowler, who is the former head
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of the State Democratic Party, whose husband just passed and Ms. Maddy
Thomas, and we filed a motion to quash those subpoenas. He issued -
subpoenas for depositions, because again, he did not consult us. He didn’t
ask if the deponents were éxfailable. He did not send proper deposition
notices. He did not serve us with the subﬁoenas. So, you know we don’t
th_inkvthis case should go forward on the merits.

If it does, Your Honor, we’re héppy to sit down with Mr. Cordero and
work out a scheduling order, but because of his history of pro se litigation
and because we won on the merits in federal court and because there is no
private cause of action we would ask this Court to rule on the dispositive
motions beforé we go forward with time-consuming, burdensome discovéry.

" THE COURT: Any response to that, Mr. Cordero, and I'll just tell you
that generally it has been that if there’s a pending motion to dismiss or a
pending dispositive motion that generally thé parties do not engage in
discovery, and so, I’m inclined to agree until such time as there’s a ruling on
the motions as it relates to the motion to dismiss, discovery should be held
in abeyance, but I'll be happy to hear from you.

(Mr. Cordero began to speak but was muted.)

.THE COURT: I can’t hear you.~

MR. CORDERO: I'm sorry. Can yoﬁ hear me now?

THE COURT: Yes.

MR. CORDERO: Sorry. Thank you, Your Honor. A couple of things I
think are missed here, and I certainly am not in a position to argue with
Your Honor. That’s not what I'm doing, but first of all, in October we had a

hearing before Your Honor, okay, and as Ms. Shutt has pointed out, there
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was some information taken with — regarding discovery, and I asked Your
Honor whether or not I could proceed with discovery, and Your Honor’s
response was, yes, go right ahead along with Rule 26, and that’s my
recollection.

I know that there was no court reporter, but that was what was said,
and I proceeded under that, but more importantly, I think, -- -and I think
this is something that the Court has to consider, -- although, I recognize the
importance of what Your Honor has just stated — if we allow Defendants to
stop discovery simply because they filed a Rule 12(b}(6) motion, okay, then,
what we in effect do is prevent the lawsuit from moving forward. |

That to me seems to be unfair, Judge, and I dbn’t care — I don’t mind
how we look at that. That’s what it amounts to, but perhaps more
importantly, what — because I had — because I had raised the issue with
Your Honor and with ﬁefendants’ counsel present, I was given the authority
to go ahead.

When 1 filed those motions I filed them in order to get this out of the
way so that we could start the discovery process. It seems to me unfair to
allow them to stop discovery in its tracks simply because they filed a
12(b)(6) motion, and in this particular case — remember, too, Your Honor,
that the same 12(b)(6) motion that they filed in this court they filed in the
federal court, okay, what they did on the federal court, they Won on two
issues that were federal issues that never should have been in the federal

court in the first place.
When we first spoke the initial conversation I had with these

Defendants, with the counsel for the Defendants, was them asking me
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whether or not I would consent to give them an extension of time to answer.
I said yes. They then turned around and removed the matter to federal
district court. I consider that sandbagging; where I come from that’s what
they do, but be that as it may, they raised the same issue in federal court,
and the federél court sent the state court matters, which were the only ones
here; sent it back down. So, there was no dispositive action on the state
court matters.

So, now, we’re back here. We’re back here doing the same thing
again, and again, Your Honor, this matter was filed on April 7 , okay? Here
we are already in February, and we haven’t heard anything. They’re talking
about somebody being a vexatious litigation. What they’re doing is
everything theyvpossibly can to prevent this maﬁér from being heard.

Now, as to the — as to whether or not I conferred with counsel, they
have mentioned in their motions, -- and I’'m sure Your Honor has read this;
they mentioned in their motion numerous occasions, we have no — we have
— there’s no obligation for us to confer with a pro se litigant.

Well, obviously, it stands to reason that if there’s no obligation for
them to confer with me, there’s no obligatior_l for me to confer with them,
and I think - I think that — I think ‘&1at that should be taken into
consideration. o

Now, as far as — as far as the — the last set of depositions, the
subpoenas that I issued, those issues, they interfered. In my view they
interfered. They went to — they went to both of the — on informatioﬁ and
belief they contacted both of the persons who had been subpoénaed, and I

believe that they advised them or encouraged them not to appear for the
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depositions.

There was no order from this Court in place at the time that
prohibited those depositions or the issuance of those subpoenas. So, -- and
as far as I'm concerned that’s witness tampering, and I — what I mean by.
that, Judge, is, as Your Honor well knows, you don’t go to a witness and tell
a witness not to appear for a subpoena, not to mention that they don’t
represent either of those pérties.

So, now, whether or not the subpoenas should be — should be
quashed, -- and they filed a motion to do that. Whether or not the
subpoenas should be quashed should not be based upon - should not be
based upon their consult with — with the persons who were subpoenaed, but
rather, it should be on whether or not these members have something to
say, and of course, since that is extremely broad, and even if it’s something
that’s not admissible at trial, I can still do that as far as the depositions and
the discovery is concerned, and I guess what I’'m really saying, Your Honor,
and the bottom line argument is simply this: When we allow a Defendant to
stop a deposition, not answer a complaint for nearly a year by various
machinations that they use to make — to make this happen, I think that that
undermines access to the Court, and it undermines a Plaintiff’s ability to
bring a lawsuit, bring the lawsuit, answer the charges and let’s get this -
and let’s get this going, but here’s the thing that they don’t want, Judge,
énd they will not admit, they don’t want us — they don’t want me to depose
the witnesses and get to the heart of this, and that I believe is denial of my
acceés to the coﬁrts, and I believe that that — I believe that is an egregious

effort to prevent me from me and this lawsuit being heard. Thank you.
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THE COURT: Let me just say, Mr. Cordero, I think at the time that
we had our telephone conference that may have been prior to the filing of

any motions. Apparently —1I think there’s a letter that you had sent directed
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to my attention related to this particular case, ---

MR. CORDERO: Yes.

THE COURT: --- and I think we had a status conference as a result of
that. As I recall at that particular time there had not been any motions
filed, and so, whatever my statements made to everyone at that particular
point were based upon the posture of the case as it stood at that particular
point.

I was Chief Administrative Judge, and I think ybu —~ 1 guess my
thought process was that if it’s in state court and you were asking me for a
status conference and we talked about those things and what would be
proceeding, I had no knowledge at that particular time as to whether there
were motions filed, whether the answer had been filed. 1 was under the
impression that it had been returned from federal court and was aware of
that particular posture at that point, and I believe also that I understand -1
don’t know when the depositions were noticed, but I did see in the file that
there was a motion for protective order that was filed in the past couple of
weeks. So, I'm not going to comment one way or the other as it relates to
your particular thoughts about whether there was witness tampering;
certainly to the extent that those were people who either were employed or
had a position with the Democratic Party, whether it’s Richland County

Democratic Party or the South Carolina Democratic Party, certainly since

25

they represent those entities they would also be representing those officers
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or directors or other persons with leadership, and so, they would have the
opportunity to be able to consult with them, at least in determining whethér
they would be available and not so much with the substance of their
testimony but certainly whether theyfre available for the dep(_)sition. |

So, I follow the longstanding rule that we have, generally, that when
there is a pending motién to dismiss that generally the discovery is

suspended or there’s the opportunity to suspend discovery unless the

parties agree to engage in it voluntarily, and so, I will consider that.
What I'll say at this particular point is, given the fact that I now have
heard the motions and that I need to review some additional information,
look at the case law that’s been cited and also, receive the information from
federal court, the federal orders that you’re relying upon or that you want as
part of thié argument, I would ask that you not engage in any discovery
until such time as there has been a final order issued as it relates to the
motion to dismiss as well as the motion for default.
I will review that since I have not officially made a ruling on that
particular part; and so, I will grant a protective order for the time-being, and
that may be lifted once the orders have been issued. Is there anything else |
‘we need to take up at this point? | |

MR. CORDERO: Yes, Your Honor. At this point — let me see. I
understand Your Honor’s ruling. Obviously, Ivaccept. What I did want to
make clear is that I did -1 did send a subpoena to Carol Fowler, v;rho did not
appear yesterday, okay? I did send a subpoena to Maddy _Thomas,'who did

appear and was deposed yesterday, okay, and so, I just wanted Your Honor

to be aware of that.
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As far as the other statement was concemed, Your Honor, with fegard
to the status of things when we had that hearing and the status conference
on the 26t I think it was or at least in October, I just want the record to
reflect that I agree with your assessment of that completely. I mean, there’s |

no question there that that’s - that that’s the way — that that’s the way that

played out, and finally, because — because the issues — the memorandum of

law for the 12(b)(6) motion and the motion to quash and all of those things
just got to me, will Your Honor give me sufficient time to respond to those
and to also supply the other information in compliance with the federal
court’s order?

THE COURT: Yes. You have got the opportunity to be able to
respond to their memorandum, and if you could do so by the 16th, Monday
is a holiday; so, the 16%, if you will file it; and Mr. Cordero, you don’t have
an email address whereby you could do things by elecfronic filing?

MR. CORDERO: Well, I wanted to, Your Honor, but it was my
understanding — correct me if ’'m wrong. It’s my understanding that, not
being a licensed attorney in South Carolina, that’s not available to me.
That’s how I read the — read the ---

THE COURT: Okay, and I don't really keep up with that particular
part of it, but 1 think that — but if you provide an email éddress when
documents are filed they can bé sent to you by email instead of by snail
mail, and ---

MR. CORDERO: Okay. So, are you authorizing me to — to file by

email if only for this case?

THE COURT: I'm not going that far.
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MR. CORDERO: Okay.

THE COURT: If the rules -- or the electronic filing rules indicate that
pro se individuals cannot e-file, then, what I would say to you is, I would
encourage you to provide an email address to the Clerk of Court, because
what the Clerk of Court does is generally when documents are filed, when
we have access to them, they can be sent to you by email versus sending
them to you by snail mail. Also, in addition, since that would be the
address that would be on file, if the attorneys have your email address they
can send the documents to you in that format as well. So, ---

MR. CORDERO: You know, Your Honor, -- 'm soﬁy. I didn’t mean to
interrupt.

THE COURT: I think that would speed up your ability to be able to
keep up with what is going on.

MR. CORDERO: I agree.

THE COURT: Because we all understand that the mail service is
rather slow, and it’s difficult to get things in either a timely manner or in
time in order to be able to respond adequately, and if you have that on file --
I mean, we don’t make it public to the general public. So, if the Clerk of
Court’s office has it in the file, then, they can be sent to you, and then, you
all can exchange by email as necessary. You can — and with a computer you
can access anything that’s in the public index, that’s in the public file; so,

you’ll know — it will have a filing date on it, and you’ll know when it was

‘| filed, and you will have a copy of it that way as well.

MR. CORDERO: All right. Thank you, Your Honor, and just as part —

I’'m partially being facetious here, but — but you know Your Honor can
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always admit me for the purposes of this case.

THE COURT: I don’t think I can. I think you would have to go
through the Supreme Court in order to do that. As a pro se individual you
are certainly entitled to represent yourself. To the extent you are licensed, if
you are licensed, then, that’s a South Carolina Bar — South Carolina
Supreme Court fﬁnction, not a function I can do.

MR. CORDERO: Understood, Your Honor. I was only being facetious.
THE COURT: I understand that. I understand. If there’s nothing
'else, then, I will ---

MS. SHUTT: Youf Honor, ---

THE COURT: Yes.

MS. SHUTT: I’'m sorry, Your Honor. I never had the case where
someone has gone on with a deposition with the other side objecting. So,
I’'m not quite sure what to do. We were not present at Ms. Thomas’
deposition. We filed a motion to quash and motion for protective order. I'm
not even sure who the Courtheporter was. Mr. Cordero, can you provide
that information? |

MR. CORDERO: Yes, certainly. The Court Reporter was — oh —
Capital Court Reporting, and Jennifer Cash was the lreporter.

MS. SHUTT: Tass, T-a-s-s?

MR. CORDERO: C-a-s-h, and they’re at 17 Oé Main Street in
Columbia.

MS. SHUTT: And Your Honor, I'm not sure what to do about that

since, you know, we had told Mr. Cordero — we had been communicating

with him by email and by telephone as well, Your Honor.
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THE COURT: I know that you filed — I saw that you filed a motion on
February 3, and I haven’t looked at that since it wasn’t something that was
before me at that particular point. So, I would encourage you all to have a
discussion about it, and if you cannot come to a rational conclusion, then,
you can file whatever motions you need to file.

MS. SHUTT: So, he went forward with the deposition yesterday, Your
Honor. I mean, can we have that marked confidential until we have a
resolution on that?

THE COURT: What, the deposition?

MS. SHUTT: Yes, Your Honor. I mean, basically, I think it was a
statement rather than a deposition but — since we did not participate but ---

MR. CORDERO: How would you know that?

THE COURT: We’re not going to go back and forth here.

MR. CORDERO: Okay. Yes, Yqur Honor.

THE COURT: You can request a copy of the deposition from the Coﬁrt
Reporter, and then, once you receive it — I assume that the original will gb to
Mr. Cordero along with whatever copy he pays for. You are certainly
entitled to get a copy of it, since you are representing a party to the case,
and once you receive it and you read it, then, you can decide otherwise —
you can go into the rules and look to see whether you can reschedule it,
retake it or whatever steps you think would be appropriate once you have
got a chance to look at it.

MS. SHUTT: And I guess, Your Honor, since Mr. Cordero’s trying his
case in the media at this point, I would ask that he not release this

transcript of this deposition that was improperly taken yesterday until we
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can have a further hearing on that.

THE COURT: I don’t think the deposition should be released outside
of the litigation itself. So, you know I don’t have a problem indicating - the
original is sealed and only can be unsealed by the Court, and so, if there’s
some danger of communicating what’s in the deposition to the general
public, you know, we can certainly take up those issues, but I ask that it — I
ask that there not be any further discovery or any sharing of the contents of
the deposition outside of this particular lawsuit at this particular point.

MS. SHUTT: Thank you, Your Honor.

THE COURT: Okay. We'’re on the same page, and we all understand
what the parameters are?

MR. CORDERO: My - one question, if I may, Your Honor, and that is,
this amounts to — I’'m not trying to be facetious here. This doesn’t amount
to a gag order; does it? That’s what they’re asking for.

THE COURT: What I'm saying is that the contents of that particular
deposition should not be released until such time as it comes before the
Court for a ruling. Now, I ---

MR. CORDERO: Understood.

THE COURT: --- am giving hér the opportunity to get a copy of it. If
there’s something in the deposition that she wishes to object to, then, the
Court can take up those objections. It may not be me, but they can
certainly take those up, but what I’'m also saying is that there should be no
further discovery or — there should not be any discussion or disclosure of
the contents of the deposition until the Defendants have had an opportunity

to get a copy of it and until they can decide what they wish to do, whether
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they wish to take any steps or not, and I think the lineé of comrmunication
need to stay open between you and the attorneys to address any issues that
may come up in that regard. If you cannot agree, then, you need to file the
appropriate motion and have the Court take it up.

MR. CORDERO: Thank you, Your Honor.

THE COURT: Is that clear?

MR. CORDERO: That’s clear.

MS. SHUTT: Thank you, Your Honor.

THE COURT: All right. Thank you all very much. I appreciate your
arguments today and appreciate hearing from you. I will rule on these as
quickly as possible. I will just do — in light of what I have said here, I will
just do a form order as it relates to the protective order, and I will get that
filed, and you should be able to get copies of it. Okay. Thank you.

MS. SHUTT: Thank you, Your Honor.

MR. CORDERO: Thank you.

MS. LEFEVER: Thank you, Your Honor.

--- END OF TRANSCRIPT OF RECORD ---
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I, the undersigned, T. Dayton Grainger, Jr., Official Court Reporter for
the Fifth Judicial Circuit of the State of South Carolina, do hereby certify
that the foregoing is a true, accurate and complete Transcript of Record of
all the proceedings had and evidence introduced in the trlal of the captioned
case via WebEx, on the 9th Day of February, 2021.

I do further certify that I am neither of kin, counsel or interest to any

party.

March 19, 2021

T. Dayton Grainger, Jr.
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Richland

IN THE COURT OF COMMON PLEAS CASE NO. 2020CP4001980
Johnnie Cordero Matthew Kisner et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[_| Rule 41(a),
SCRCP (Vol. Nonsuit); [ | Rule 43(k), SCRCP (Settled);

[]Other
ACTION STRICKEN (CHECK REASON):I:] Rule 40(j), SCRCP; D Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
.arbitration award;

D Other

STAYED DUE TO BANKRUPTCY .
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK 4PPLICABLE BOX):

B Affirmed; E] Reversed; D Remanded;

&

1 [

I

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. TRIBUNAL, OR

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:l See attached order (formal order to follow) Statement of Judgment
by the Court:

This matter came before the Court upon Defendants' Motion for Protection from Discovery. This Court
hereby GRANTS the the Motion for Protection and the parties should not engage in any further discovery
until the Motion to Dismiss and Motion for Default Judgment have been decided. Any depositions taken by
the parties should not be released and should be sealed until they are properly before the Court. Parties
may review and make objections to any depositions that have already taken place.

The remaining motions are under advisement. Plaintiff is granted until February 18, 2021 to file a response
to Defendants' memoranda on motion to dismiss.

ORDER INFORMATION

This order[ ] ends [v/] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on 02/09/2021 . .

Johnnie Cordero for Johnnie Cordero
Johnnie Cordero for Johnnie Cordero

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) ' Page | of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017)  Page 20f2
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Richland Common Pleas

Case Caption: Johnnie Cordero vs Matthew Kisner
Case Number: 2020CP4001980

Type: Order/Electronic Form 4

IT IS SO ORDERED!

s/ Alison Renee Lee

Electronically signed on 2021-02-09 16:50:34 page 3 of 3
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IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

STATE OF SQUTH CAROLINA
COUNTY OF RICHLAND

Johnnie Cordero, C/A No.: 2020-CP-40-1980
Plaintiff,

VS.

)
)
)
)
)
)
)
)
Matthew Kisner, in his official capacity as )
Chair of The Richland County Demaocratic )
Party; The Richltand County Democratic ).
Party; Trav Robertson, Jr., in his official )
capacity as Chair of The South Carolina- )
Democratic Party; and The South Carolina )
Democratic Party, )
)
)
)

Defendants.

-PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANTS™ .-~

JOINT MOTION TO DISMISS PURSUANT TO RULE 12(b)(6) SCRCP

Plaintiff, Johnnie Cordero, acting on his awn behalf, hereby submits as and for

his Memorandum in Opposition to Defendants’ Motion to Dismiss the following:
INTRODUCTION
- .Defendants begin their Motion to Dismiss as they did in Federa! District Court

with an'Introduction that blames the undisputed violation of the South Carolina State
Election Law on the global pandemic. As tragic as the pénder_nic is it cannot supersede
the Constitution or State law for that matter. Nor do the Governor’s Executive Orders,
Even the judiciary recognizes it must defer to the legislature to change the law before it
can act. As trite as it may sound no person or disease for that matter is above the law.

Plaintiff therefore, rejects Defendants' Introduction (as should this Court) which
advances the meritlessargument that the existence of a global pandernic justifies the

actions and omissions of the Defendants alleged in Plaintiff's lawsuit. Plaintiff also
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rejects the notion that his “lawsuit stem_s from the necessary actions of the Defendants
in these.unprecedented times.” (Defendants’ Introduction at page 2, last paragraph.).

On the contrary this lawsuit stems from the blatant, intentional disregérd of the
rights 61’ the Plaintiff and similarly situated Democraticl elécto.rs in Ribhlénd County énd
throughout the State of South Carolina who are predominately Aftican American.
Moreover, neither the Govemnor nor the‘Defend.ants can ignare the law no matter vﬁhat
the circumstances as the South Carolina Canstitution Section 7 provides:

: "Suspensior; of laws. The power to suspend the laws shall be
exercised only by the General Assembly or by its autharity in
particular cases expressly provided for by it. (1970 (56) 2684;

_ 1971 (57) 315.)

Finélly, the Supreme Court of the United Stafés has opined in a slightly differént
confext “. . ,. éven in‘a pandemic, the Constitution canhbi be but a'm.iay:and forgotten.”
see, Ron‘)an Catholic biocese of Brooklyn, New York, v Andrew M. Coumo, Govemor of
New Ygﬁe, 592U. 5. (2020) Per Curiam No. 20A87. Nor can the Ganstitution of 4_
the Stéie of South Carolina. |

What This Case is Really About.

Historical Background

This case is about the generational, incremental, continued disenfranchisement
of the African American Democratic Electorate of South Carolina in an attempt to
maintain white supremacy.

The background is best étated by Defendant South Carolina Democratic Party in
its Iawsuit' entitled Middletfon, et. al., v Andino, et al, 3:20-cv-01730-JMC (D.S.C. 2020).

The following is from their complaint at pages 26-29, in which they admit the racist

A/gé_\_ ’ | 2
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history of the State of South Caralina and by implication Defendants South Carolina
Derhocratjc Party which has controlled politics in South Carolina for generations. To wit:.

“90. South Carolina has a lengthy history of discrimination that has made it more
difficult for African Americans to participate in the political process and elect candidates
of their choice.

91. Around 40 percent of all enslaved Africans forcibly brought to the United
States arrived in Charleston harbor. Although many enslaved Africans who arrived in
Charleston were sold and transported away from the State, a great many stayed in
South Carolina. By 1860, enslaved Africans made up more than 55% of the paopulation
of South Carolina. -~

92. In the period immediately fallowing the Civil War, South Carolina’s sizeable
(sic) African-American population exercised its newfound freedam at the ballot box by
electing a significant number of African Americans to state political offices. S.C. H. Con.

- Res. 3695 (Mar. 13, 2007) (identifying “former slaves and their descendfajnts [who] took

their rightful seats in the highest offices of the state and federal governments®).

o 93'."Bu't when Reconstruction ended and fedefal trodps left the State, so, too did
hapes for African-American political opportunity and equality.

94. White South Carolinians enacted legislation to quell African-American
political pariicipation after Reconstruction. In 1895, South Carolina adopted a literacy
test that effectively disenfranchised the majority of African American voters. That same
year, South Carolina instituted a poll tax, which it kept in place through 1950. And from
1896 until 1947—three full years after the Supreme Court decided the issue in Smith v.

" Allright—South Carolina maintained an all-white primary. Elmore v. Rice, 72 F. Supp.

516 (D.S.C. 1947).

95. Segregatéd education was de jure throughout South Carolina until the
Supreme Court’s decision in Brown v. Board of Education, a consoclidated case that
included Briggs v. Elliot, a challenge to school segregation in Glarendon County, South
Carolina.” ' ' ’ ’

The foregaing is the history admitted by Defendant SCDP. This Court should also

take note of the fact that change in South Carolina has always come by judicial
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_intervention. And that at each step of the way the SCDP has done everything it could to

. prevent the advancement of African Americans toward equality and paolitical

empowerment. Frederick Douglass perhaps said it best: “Power concedes nothing
without a demand. It never did. It never will.”

Plaintiff contends that there have been three phases in aur quest for political
empowerment in South Caralina.

Phase One:
The Right to Vote (1870)

The 15th Amendment, which gave the right to vote to newly freed male slaves
was passed in 1870. It represented Phase One of our quest for political empowermeht.
In 1876, the United States Supreme Court held that the Fifteenth Amendment did not
confer suffrage on anyone and simultaneously opened the doar to poli taxes, literacy
tests and grandfather clauses. United States v. Reese, 92 U.S. 214 (1876), South
Carolina led the way.

Phase Two:
Defeat of the All White Primary (1947)

Phase Two was the defeat of the All White Primary. The All White Primary was
the invention of the South Carolina Democratic Party in 1896. All White Primaries under _
the rules of the South Carolina Demoocratic Party were in place for 51 years until 1947.

In 1948, George Elmore, a Richland County resident, sued the South Carolina

Democratic Party and the Richtand County Demacratic Party (both Defendants in this

matter). (see, Elmore v. Rice, et. al, 72 F Supp. 516 (1947). Mr. Elmore was

represented by Harald Boulware, Thurgood Marshall and Robert L. Carter.
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Phase Three:
Democratic Party Leadership (2021)

Phase Three of our quest for political empowermenit is party leadership. This is
the last bastion of white control. The Voting Rights Act recognized this in Section 14
where it defines the terms “vote” or “voting” to include “all action necessary to make a
vote effective in any primary, special, or geﬁeral election, including, but not limited to,
registration, listing pursuant to this subchapter, or other action required by law
prerequisite to'voting, casting a ballot, and having such ballot counted properly and
included in the appropriate fotals of votes cast with respect ta candidates for public or
party office and propositions for which votes are received in an election.” (italics
added). 42 U.S.C. § 1973i(c)(1).

Since its founding in 1828 by Andrew Johnson, there has only been one African
American Chair of the South Carolina Democratic Party - 193 years. The Defendants

have spent hundreds of thousands if not millions of dolfars to get out the vote - that is to

-get African Americans to vote democratic but not a penny to recruit African Americans

A

to join the Democratic Party itself. All they want is our output (our vote) -.but not our
input. For example, how is it possible thét African Americans who are overwhelmingly
Democrats and who form the core constituency of the Party and 75% of whom are in
favpr of reparations for stavery and discrimination since the end of slavery yet this issue
is not part of the Democratic Platform at the National or state level.

As history cleariy indicates the third phase of the struggle for African American
political empowerment can only be abcomplished by judicial intervention. History also

shows that Defendants’ will do whatever they can to prevent this lawsuit from going
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forward. It has been more than 300 days and Defendants have not answered the
complaint.
The Affirmative Action Plan

The Defendant SCDP was required by the Demacratic National Committee to
develop and implement an Affirmative Action Plan for South Carolina. As Chair of the
Affirmative Acti‘bn Committee it was my responsibility to see that the Plan was
implemented. When | submitted a budget to fund the implementation of the Plan | was
told that no funding had ever been earmarked for that purpose and none would be
forthcoming. | was thereafter illegally removed as Affirmative Action Committee Chair.

When it is realized that the Democratic efectorate in South Caralina is majority
African American it becames crystal clear why no maney is spent to recruit African
Americans to the party.

Finaliy, Plaintiff alleged in his First Amended Complaint at page 14, paragraphs
34 and 35 thereof that: |

“34. On or about April 18, 2020, Defendant Kisner and RCDP mailed out mail-in
ballots to 416.delegates. There are 150 precincts in Richland County with a total of
265,897 registered voters of whom 143,632 are non-white. All registered voters who
reside in Richtand County are eligible to vote for county officers and to run for county
office in the appropriate categories”

“35. The aforesaid official mail in ballot contains the names of the slate of
candidates selected by the “nominating committee” without input from the Richland
County Executive Committee of which Plaintiff is a member. The mail in ballots did not
centain information about write-ins, or the duties of the officers to be elected. Or that the
only qualification to hold office is that you are a registered voter who resides in Richland
County. Moreover, you do not have to be a member of the Richland County Democratic

Party.”
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The Defendant RCDP mailed 416 ballots when there were more than 250,000
eligible voters in the County of whom nearly 150,000 are African American. Defendant
SCDP was aware of this fact and took no action to correct or even investigatie. When
Plaintiff complained, Defendants acting in concert conspired to have him unlawfully
removed as Affirmative Action Committee Chair and Chair of the Democratic Black
Caucus cf South Carolina an official Caucus of the Defendant SCDP.

Plaintiff restates his original intraduction to this lawsuit and notes that he and not
the Defendants is master of the complaint.

Original Introduction

“Political parties represent the voice of the people. It is for this reason that they
have significant protection under the First Amendment. But the voice cannot be
representative and authentic if political parties are able to circumvent the rules put in
place to ensure that minorities are heard not only in the voting booth but also in the
party activities at every level including counties. State rules that govern political parties
exist against the backdrop of a racist history that has once again reared its ugly head in
the wake of the Supreme Court decision in Shefby County v. Holder, 133 S. Ct. 2612
(2013). The Shelby decision has given rise to a veritable tsunami of legistation
ostensibly passed to prevent voter fraud but that has actually served to make it difficult
for African Americans and other minorities to exercise their right to vote.

Many and varied have been the dilutative techniques used to suppress the
African American vote. Everything from literacy tests to poll taxes and grandfather
clauses have successfully been used. Over the years the methods have changed but

the goals have not. African Americans represent 66.7% of the Democratic electorate in
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South Carolina. African American registered voters in Sauth Carolina are more than
one million strong. African Americans represent 51% of the Richland County
population. The right to vote and more particularly to participate in political party
activities-has been the bedrock of the fight for political recogﬁition and empowerment of
minorities bath in South Caralina and throughout the United States since the 1960's.

In 1964 the Mississippi Freedom Democratic Party was organized under the
leadership of the late Mrs. Fannie Lue Hammer and others who had been excluded by
Democratic Party rule from participation in the Mississippi Democratic Party. During this
same pericd the South Carolina Democratic Party also excluded African Americans
from participation in the Party. ! As a direct result of such exclusionary and
discriminatary practices the Democratic National Committee (hereinafter “DNC")

instituted its Six Basic Elements® that have been adopted by the Defendant SCDP and

AL . ; - . 3 Ny . iy w . TR b . - ’-,‘,:,. 1 AT < ATTF
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2 Six Basic Elements The six basic elements adopted by the Democratic Naticnal Committee as official
policy statements, January 1968, shall be implemented at all leveis of the South Carolina Demogratic
Party. (1) All public meetings at all levels of the Democratic Party in each State should be open to all
members of the Democratic Party regardless of race, color, creed, national origin, age, gender, or sexual
orientation. {2) No test for membership in, nor any oaths of loyalty to, the Democratic Party in any State
should be required or used which has the effect of requiring prospective or current members of the
Democratic Party to acquiesce in, condone, or support discrimination on the grounds of race, color, creed
national origin, age, gender or sexual orientation. (3} The time and place for ali public meetings of the
Democratic Party on all levels should be publicized fully and in such a manner as to assure timely notice
to alf interested persons. Such meetings must be held in places accessible to all Party members and
large enough to accommodate all interested persons. (4) The Democratic Party on all levels should
support the broadest possible registration without discrimination on grounds of race, color, creed, national
origin, age, gender or sexual erientation. (5) The Democratic Party in each State should publiciza fully
and In such a manner as o assure notice to all interested parties a full description of the legal and
praclical procedures for selection of Democratic Party Qfficers and representatives on all fevels.
Publication of these procedures should be done in such a fashion that ail prospective and cument
members of each State Democratic Party will be fully and adequately informed of the pertinent
procedures in time to participate in each selection procedure at all fevels of the Democratic Party
organization. (6) The Democratic Party in each State should publicize fully and in such a manner as to
assure notice to alf interested parties a complete description of the legal and practical qualifications for all
officers and representatives of the State Democratic Party. Such publications should be done in a timely
fashion so that all prospective candidates or applicants for any elected or appointed position within the
State Democratic Party and each county will have full and adequate opportunity to compete for office.
SCDP Rules as amended April 29, 2017, Section lil, pp. 4-5. (italics added).
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incorporated by Defendant RCDP in its Bylaws by reference, Moreover, the Delegate
Selection Rules For the 2020 Democratic National Convention?® state as follows:

“[Tlhe 1964 Democratic National Convention adopted a resolution
which conditioned the seating of delegates at future conventions on
the assurances that discrimination in any State Party affairs on the’
ground of race, color, creed or national origin did not occur”Rule 4(b)

An Open Party.*

The said 2020 Delegate Selection Plan establishes an Affirmative Action Plan for each
State Party. The intent of the Affirmative Action Plan is best stated in the plan.itself.

“The promises of a democratically elected govemment and the right
to vote have not always been extended equally to all Americans.
Historically, certain groups of Americans have been explicitly denied
the right to vote or have been subjected to discriminatory and exclus-
ionary practices with the intended effect of denying them voting rights.

1. The goal of such affirmative action shall be to achieve participation

in the delegate selection process and Party organization at all levels by
the aforementioned groups as indicated by their presence in the Demo-
cratic electorate.”

Plaintiff was, until summarily and illegally removed, the Chair of the Affirmative
Action Committee of the 2020 Delegate Selection Plan and along with the Affirmative
Action Coﬁmittee has the responsibility of monitoring the Defendant SCDP’s
implementation of the Affirmative Action Plan. Plaintiff is also a duly elected member of
Defendant RCDP's Executive Committee as the Altemate male Commitiee- person.

In the instant case Plaintiff alleges and will show to this Court that the State

Election Law goveming party conventions as well as the The South Carolina
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Democratic Party Rules, the Richland County Demaocratic Party Bylaws, the Democratic
National Committee Delegate Selection Rules for the 2020 Democratic National
Convention and the South Carolina Delegate Selection Plan and Affirmative Action Plan
for the 2020 Democratic National Convention have been knowingly and intentionally
violated by the above named Defendants ih order disenfranchiée African American
voters in the ways set forth more particularly hereinafter.
FACTS ALLEGED IN THE COMPLAINT

Plaintiff Urges This Court To Disregard

Defendants Facts Alleged in Complaint

The Federal District Court concluded the following Facts Alleged in the Complaint
and accepted them as true. Plaintiff submits the findings of the Federal District Court
verbatim:

“Plaintiff Johnnie Cordero is @ member of the South Carclina Democratic Party
(*SCDP?) and the Richland County Democratic Party (“RCDP”) and holds various
leadership positions within those organizations. (Am. Compl., ECF No. 1-3 at 5-6.) In
February 2020, Defendant Matt Kisner, chairperson of the RCDP, appointed a
nominating committee to recruit candidates for various positions in the RCDP, including
the party chairmanship. (ld. at 7-8.) Caordero had intentions of running for the
chaimanship of the RCDP but was not notified about the formation of the nominating
committee or the date and times at which the nominating committee met. (Id.)

On March 21, 2020, the SCDP notified county parties that they cou!d.either hold
their county party conventions virtually or by mail. (Id. at 7.) RCDP officials decided to

hold a virtual convention, but Cordero was excluded from that decisian-making process.

—/ ot 10



) w 1

(ld. at 8.) On April 16, 2020, Cordero filed this action in the Richland Caunty Court of
Commaon Pleas seeking to have the virtual and mail-in conventions declared illegal
under state law and the Voting Rights Act and to enjoin the defendants from holding the
conventions. The RCDP convention was held on April 18, 2020. (id.)

In Aprit 2020, the SCDP Executive Committee met to discuss Cordero's [awsuit.
(Id.) The SCDP Executive Commitiee did not provide Cordero notice of the meeting
despite Cordero’s membership on the Executive Committee, in violation of SCDP and
Democratic National Committee rules. (Id.) In that meeting, the Executive Committee
also removed Cordero from his chaimmanship of the Affirmative Action Committee and
discussed removing Cordero from his chairmanship of the Demaocratic Black Caucus.
3:20-cv-02195-JFA Date Filed 09/02/20 Entry Number 34 Page 2 of 8 Page 3 of 8

In the Amended Complaint, Cordero asserts that South Carolina Code § 7-9-70
prohibits the RCDP from holding its convention after March 31, 2020, and that South
Carolina Code § 7-8- 80 prahibits the RCDP from halding its convention virtually or by
mail. Cordero also asserts that the defendants' actions violate Section Two of the Voting
Rights Act and constitute retaliation against Cordero’s First, Fourteenth, and Fifteenth
Amendment rights.” (Order and Recommendation, pg.2 para 1 through pg. 3 para 1).

PROCEDURAL HISTORY

Defendants’ Procedural History is Inaccurate, And
Misleading And Should Not Be Relied Upon By This Court

Defendants state that the Federal District court dismissed the federal claims and
remanded a single state law claim back to this court as the only issue to be resolved.
This is inaccurate. First, Plaintiff, not Defendants, is the master of the complaint. see,

Johnson v. Advance America, 549 F.3d 932, 937 (4th Cir. 2008} (“To be sure, the
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plaintiffs in this case have taken care to restrict the scope of their allegations so as to
avoid federal jurisdiction under CAFA. Yet the plaintiffs, as masters of their complaint,
can choose to circumscribe their class definition in this way. “);

Defendants do not dictate what this lawsuit is about. Second, the Federal
District Qourt does not remand issues; it remanded the lawsuit. Moreover, the
dismissed causes of action were not dismissed with prejudice. It follows that in state
court the claims could be reargued subject to objection on res judicata grounds. Even
claims denied on the basis of a federal statute can still be raised on independent state
grounds such as violation of the state constitution. The point here is that Defendants
seem to think that they determine what this lawsuit is about. Plaintiff rejects the
argument out of hand and would urge this Court to do the same.

LEGAL STANDARD

Rule 12(b)(6), SCRCP, allows the-court to dismiss a party’s claim for “failure to
state facts sufficient to constitute a cause of action.” In evaluating a mation to dismiss
pursuant to this rule, the circuit court must view the facts alleged in the complaint and
any reasanable inferences to be drawn therefrom in the light most favorable to the
piaintiff. Gentry v. Yonce, 337 S.C. 1, 5, 622 S.E.2d 137, 139 (1999). “The trial court’s
grant of a motion to dismiss will be sustained if the facts alleged in the complaint do not
support relief under any theory of law.” Flateau v. Harrelson, 355 S.C. 197, 202, 584
S.E.2d 413, 416 (Ct. App. 2003).

“[N]Jove! questions of law should not ordinarily be resolved on a Rule 12(b)(6)
motion.” Chestnut v. AVX Corp., 413 S.C. 224, 227, 776 S.E.2d 82, 84 (2015). “Where,

however, the dispute is not as to the underlying facts but as to the interpretation of the
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law, and development of the record will not aid in the resolfution of the issues, it is proper
to decide even novel issues on a motion to dismiss.” Unisys Corp. v. S.C. Budget &
Control Bd. Div. of Gen. Servs. Info. Tech. Mgmt. Office, 346 S.C. 158, 165, 557 S.E.2d
263, 267 (2001).

Plaintiff contends that tha issues raised in this lawsuit are novel and are
therefore, not appropriate far resolution by Rule 12(b)(6) Motion to Dismiss.
Defendants’ argue and would also have this court believe that this lawsuit presents only
legal issues while simultaneously arguing that the remedies it seeks are equitable. |
would simply remind this court that of law. But this court should-also

The Order and Recommendation of the Magistrate
adopted by the District Judge Should be adopted by
this Court as impliedly dispositive of the 12 (b)(6) Motion

This Court should take into consideration that Defendants’ 12(b)(6) Motion to
Dismiss is essentially the same Motion they submitted in Federal District Court. (Exhibit
A).They have simply substituted South Carolina cases for federal cases. Of course,
since the South Carolina Rules of Civil Procedure are almost exclusively based on the
frederal Rules of Civil Procedure the findings of the Federal District Court on the matter
of the application of the P;ules of Civil Procedure should be persuasive if not controlling.

In the Order and Recommendation of the Magistrate adopted in its entirety by the
District Judge, the Magistrate concluded in part that: “. . . Cordero-raises numerous
state law claims that, in the interest of comity, are more appropriate for considération in
South Caraclina’s courts because they include complex issues of state law.” and that *. .

. the state law claims involved interpretations of complex state statutes on which there
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* was no state precedent.” (Mag. Order & Recommendation, p.8). While District Judge’

Anderson in his Order noted that:
“Here litigation is in its earliest stages. Although all parties prepared
arguments pertaining to the dismissal of the state law claims, little
else has been done to advance this case towards frial. Indeed, all
Defendants have yet to prepare an Answer to the Complaint.
Accordingly, it does not appear that any party has expended time or
resources engaging in any discovery. . . . Similarly, notions of comity
weigh in favor of declining jurisdiction so that a state judge with a

greater familiarity of the remaining state law claims can preside over
this matter.” (Order, pps. 5-6)

Plaintiff contends that although the Order and Recommendation of the Magistrate
its adopted by the District Court is not dispositive it represents a finding by a Federal
District Court of competent jurisdiction that there are (1) numerous state law claims; (2)
that include complex issues of state law; (3) that there is no state precedent; (4)
defendants have not filed an answer; and (5) there has been no discovery. These
findings by a federal court seem sufficient reason to deny this motion to dismiss, require
defendants to file an answer and proceed with discovery. Plaintiff respectfully urges this
Court to so ind.

Piaintiff has Public Interest Standing
to challenge the Election Laws

Notwithstanding Defendants’ private right of action argument Plaintiff contends
and urges this Court to find that he has pu_blic interest standing to challenge the election
laws as a citizen, resident, taxpayer and registered elector of the State of South
Carolina.

in Sfoan v.. Sanford, 357 S.C. 431 (2004) 593 S.E.2d 470, the South Caralina
Supreme Court opined:

“In Culbertson v. Biaft, 194 S.C. 105, 9 S.E.2d 218 (1940), we held a

14
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plaintiff, suing in his capacity as a citizen and taxpayer, lacked standing
to bring an action against several dual office-holding public officials.
Since this Court's ruling in Culbertson, we have recognized, under certain
circumstances, standing may bz conferred upon a party when an issue is
of such public importance as to require its resolution for future guidance.
Baird v. Charleston County, 333 8.C. 519, 511 S.E.2d 69
1999) (citing Thompson v. South Carolina Comm’n on Alcohol & Drug Abuse,
267 S.C. 463, 229 S.E.2d 718 (1976)). An appropriate balance between the
competing policy concerns underlying the issue of standing must be realized.
Citizens must be afforded access to the judicial process to address alleged
Injustices. On the other hand, standing cannot be granted to every individual
who has a grievance against a public official. Otherwise, public officials would
be subject to numerous lawsuits at the expense of both judicial economy and
the freedom from frivolous lawsuits. We canclude Petitioner has public interest
standing because of the importance of the issue he raises. Our conclusion is
consistent with prior case law. In Baird, supra, doctors sued Charleston County
to enjoin the issuance of tax-exempt bonds to the Medical University of South
Carolina (MUSC) for its purchase of St. Francis Hospital. We held the issuance
of the hospital bonds clearly impacts a prafound public interest; the public health
and welfare. The eligibility of South Carolina's governor to serve in this State’s
highest elected office is at least as important as the praper funding for a clinical
hospital for MUSC. Accordingly, we confer standing.”

in Evins v. Richland County Historic Preservation Comm’'n, 341 S.C. 15, 632

S.E.2d 876 (2000) cited in Sloan, supra the South Carolina Supreme Court held on the

issue of standing in the context of a Motion to Dismiss as follows:

“County and City contend the trial judge erred in denying its motion to dismiss on
the ground of standing. Appellants allege that since Evins failed to allege any personal
stake in the action and there is no evidence in the record of a personal stake, she does
not have standing. We disagree.

As a general rule, to have standing, one must generally have a personal stake in
the subject matter of the lawsuit, i.e., one must be a real party in interest. Glaze v.
Grooms, 324 S.C. 249, 478 S.E.2d 841 (1996). Additionally, a private person may not
invoke the judicial power to determine the validity of executive or legistative action
unless he has sustained, or is in immediate danger of sustaining, prejudice therefrom.
Blandon v. Coleman, 285 S.C. 472, 330 S.E .2d 298 (1985). We have held standing may
be conferred upon a party when an issue is of such public importance as fo require its
resofution for future quidance. Baird v. Charleston County, 333 8.C. 518, 511 S.E.2d 69
(1999) (citing Thompson v. South Carofina Comm’n on Alcoho! & Drug Abuse, 267 S.C.
463, 228 S.E.2d 718 (1976) (holding that the plaintiffs had standing because the
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questions involved were of such wide conrcern, both to law enforcement personnel and
to the public)).

Appellants attempt to distinguish Bafrd by arguing that its holding applies only to
ultra vires acts and then only to those of immense public importance. We disagree.
While in Baird there was an allegation of an ultra vires act, clearly in several cases, we
have held a citizen has standing when ultra vires acts were not alleged. Benry v. Zahler,
220 S.C. 86, §6_S.E.2d 453 (1951) (holding that questions of public interest originally
encompassed in an action should be decided for future guidance), Ashmore v. Greater
Greenville Sewer Dist.,, 211 S.C. 77, 44 S.E.2d 88 (1947) (same). In any event, we hold
the actions of RCHPC were ultra vires as discussed above. Thus, the trial court
correctly held Evins has standing. id. at 20

In the case at bar Plaintiff is suing in his capacity as a citizen, resident, taxpayer
and registered elector of the State of South Carolina and as such must be afforded
access to the judicial process to address injustices. The issue involved is one of public
importance and should be decided for future guidance. And as such has standing to
bring this action.

The issues in this case are issues of such public importance as to require
resolution for future guifjance. Among the important issues raised in this lawsuit is the
fact that a political party certified by the State Elections Commission and bound by its
rules violated those mandatory rules by holding unlawful state and county conventions.
The said unlawful conventions and attendant elections served to benefit only party
loyalists the effect of which was to exclude registered Democrats who for a host of
reasons are not dyed in the wool party layalists.

Plaintiff further contends that the persons excluded were those who Defendant
SCDP’s Affirmative Action Plan was implemented to reach, i.e., African American,
waman, people 36 years old and younger, LGBTQ and Hispanic, Asican Americans and

Pacific islander, Native Americans and people with disabilities.

/'/5/3?/" 16
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The Federal District Court has found that the issues raised in this lawsuit are
complex and that there is no state precedent making the issues raised by Plaintiff novel
and not suitable for dismissal of 12(b)(6).

/

This court may take judicial notice of Defendants SCDP and RCDP have a long

history of intentionally undermining the right to vote of African Americans and of utilizing

| questionable legal tactics to delay adjudication when lawsuits are braught to vindicate

the rights of African Americans. See Elmore v. Rice, 72 F. Supp. 516 (E.D.S.C. 1947)
the landmark case.which struck down the all White Primary in South Carolina and in
which both SCDP and the RCDP were named Defendants. [t is also relevant here that

the court also held that

“... the defendants and their successors in office will be enjoined

from excluding qualified voters from enrollment and casting ballots

by reason of their not being persons of the white race.” Id, at 528.

Defendants in this case are successors in office of the Defendants in Elnore v
Rice.

This Court has Equity Jurisdiction.

Even if the Court finds that no private right of action exists that does not conclude
the matter. This court has equity jurisdiction upon which it can and should rely to avoid
injustice. Defendants contend that the nature of the relief sought by Plaintiff
is purely equitable. It goes without saying that an injunction is an equitable remedy. In
Doe v Marion, 373 S.C. 390 (2007), a case cited by Defendants for the propaosition that
where there is no private cause of action dismissal is appropriate under Rule 12(b)(6)
the Doe court cites Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982). In

Weinberger, the Court referring to its equity jurisdiction noted,
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“... the comprehensiveness of this equitable jurisdiction

is not to be denied or limited in the absence of a clear

and valid legislative command. Unless a statute, in so
many wards or by a necessary and inescapable inference,
restricts the court's jurisdiction in equity, the full scope of
that jurisdiction is to be recognized and applied. The great
principles of equity, securing complete justice, should not
be yielded to light inferences, or doubtful canstruction.'

(Citation omitted).

Conclusion
For the foregoing reasons Plaintiff requests that Defendants' Motion To Dismiss

Pursuant to Rule 12(b)(6) be denied in ils entirety and for such other and further relief

as to this Court may seem just, equitable and proper.

Dated: 12 February '21
Columbia, SC

Joinnie Cértere—
aintiff, pro se
42

Columbla, SC 29210
Tel.: (803) 753-8091
Email.: cordaroi19ia i nst

Certificate Of Service 2
[, Johnnie Caordero, hereby certify that | have served a exact copy of PLAINTIFF'S
MEMORANDUM IN OPPOSITION TO DEFENDANTS' JOINT MOTION TO DISMISS

PURSUANT TG RULE 12(b){6) SCRCP on the Attorney for Defendants by depositing

same in a depository of the United States Post Office, postage prepaid and addressed
“Coa

1 A ..
as follows: - 25 S o)
:‘0:1 gg' =
Bumnett Shutt & McDaniel, PA or 5.33
912 Lady Street S o mY
Qcoz T CO
nip = 2
Oz = 3
m S &
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PO Box 1929
Columbia, SC 20202
Attn: Nekki Shutt, Esq.
Attn:Grant Bumett Lefever, Esq.

Dated: 4 November 2020
Columbia, SC

Johnnie Corder

19
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND :

Johnnie Cordero, C/A No.: 2020-CP-40-1980

)
)
)
)
, )
Plaintiff, )
V8. ) PLAINTIFF’'S RESPONSE TO
Matthew Kisner, in his official capacity as ) MEMORANDUM IN OPPOSITION
Chair of The Richland County Democratic ) TO MOTION FOR DEFAULT JUDGMENT.
)
)
)
)
)
)
)
)

Party; The Richland County Democratic PURSUANT TO RULE 55 SCRCP
Party; Tray Robertson, Jr., in his official '

capacity as Chair of The South Carolina

Democratic Party; and The South Carolina OES, = [«
Democratic Party, o5 T
O ©
9 —\ ELE
D=
Defendants. o T o> O
wE LS 3
=E = C
Plaintiff, Johnnie Cordero, acting on his own behalf, hereby submits-és%wd fg'r) his é
Qr '
0

Response to Defendants’ Memarandum in Opposition to Motion for Default Jucgmeht ft‘l’i"suant
to Rule 55 SCRCP the following:
ARGUMENT
Defendants’ Motion to Dismiss
Filed on Qctober 26, 2020
was and remains untimely
Defendants’ entire argument in opposition is not complicated; it is just wrong. Plaintiff

contends and urges this Court to find that the Defendants' deadline to answer or otherwise

respond was October 3, 2020, or at the latest October 8, 2020. (See Motion for Default

Judgment, page 3, para. 3). Plaintiff's calculation is based on Defendants having eight days

remaining to answer or otherwise respond after this matter was remanded. The eight days

remaining on the date of remand is not in dispute.

Defendants contend, however, that on the date of remand they had 38 dayé to answer
or othe'rwise respond. Their calculation is based on eight days plus 30 days added pursuant to
the South Carolina Supreme Courl Qrder (*Coronavirus Emergency Qrder”) which automatically

extended the due dates for all trial court filings by thirty days. Problem with that argument is

— 97— o
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that the due date in this case was the result of a written consent of the parties agreed t6 on May
14, 2020 at which time the said Emergency Order was in effect.

The Qrder upan which Defendants now conveniently rely (as an afterthaught) provided
for an extension of 30 days. Making 30 day deadlines now sixty days. The key word here is
deadline. The deadline is the last date by which an action may be taken and still be timely.

/ A deadline generally and that specified in the Emergency Order particulary does nat
prohibit the taking of the action at'a date earfier than the deadline. Moreover, the parties may,
by mutual consent, agree to any date they wish. The said Emergency Order also provides that
“Counsel may agree to further extensions of ime without seeking permission from the court,
and the parlies are strongly encouraged to do so upon request.” (Emergency Order (8)(C) as
amended April 22, 2021).

Defendants now wish to overturn the agreement because they have missed the
deadline. . Defendants knew or should have known of the existence of the Emergency Order
when the agreement was made and must, as officers of the court, be charged with such
knowledge. A copy of the consent is annexed as Exhibit A.

Conclusion
For the faregoing reasons Plaintiff respectfully requests this Court to find that the

arguments raised in Defendants’ Memorandum in Opposition are without merit and grant the

relief requested in Plaintiff's Motion for Default Judgment in #is entirety.

Datedws February ‘21
Cotumbia, South Carolina

- 4204 Mandel Drive
- Columbia, SC 29210 .
Tel.: (803) 753-8091.
"Email.: cordera1018@att.net
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STATE OF SOUTH CARGLINA
COUNTY OF RICHLAND

Johnnie Cordero,

Plaintiff,
v,

Matthew Kisner, in his official capacity as
Chair of The Richland County Demacratic

Party, and

The Richland County Demacratic Party,
and

Trav Robertson, Jr., in his official capacity
as Chair of The South Carolina Demaocratic
Party, and

The South Carolina Democratic Party.

.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

Case No. 2020-CP-40-01880

EXTENSION OF TIVE

Plaintiff herehy grants all of the above-named Defendants a thirty-day extension of time

through Jungr17, 2020, in which to answer, move, counterclaim, or othetwise respond to the

Complaint in the within action.

Columbia, Sauth Caraglina

May 15, 2020

%
420 ef Dri

Columbia, SC 29210
Tel: (803) 753-8091

Email: ..o L.

P

PLAINTIFF, PRO SE
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCUIT
Johnnie Cordero, | C/A No. 2020-CP-40-01980

Plaintiff (pro se),

VS, DEFENDANTS’ SUPPLEMENTAL
MEMORANDUM IN SUPPORT QOF
Matthew Kisner, in his official capacity as THEIR JOINT MOTION TO DISMISS
Chair of The Richland County Demacratic PURSUANT TO RULE 12(h)(8), SCRCP
Party; The Richland County Democratic
Party, Trav Robertson, Jr., in his official
capacity as Chair of The South Carolina
Democratic Party; and, The South Carolina
Democratic Party,

Defendants.

Defendants Matthew Kisner, the Richland County Democratic Party, Trav Robertson, Jr.,
and the South Carolina Democratic Party (collectively, "Defendants”) respectfully submit this
Supplemental Memorandum in Support of their Joint Motion to Dismiss. The parties appeared
before this Court for a hearing on Defendants’ Motion to Dismiss on February 9, 2021, after which
the Court took Defendants’ Motion under advisement and has yet to render a decision.
Defendants now desire to draw the Court's attention to recent persuasive authority that further
supports the dismissal of Plaintiff's First Amended Complaint, with prejudice.*

ARGUMENT

On May 86, 2021, three South Carolina Republican Party (SCGOP) members and
delegates to the 2021 SCGOP state convention filed suit against the SCGOP, SCGOP Chair,
Greenville County Republican Party, Greenvilte County Republican Party Chair, and Greenville
County Republican Party Executive Committeeman alleging that the SCGOP Executive

Committee's decision to hold a “hybrid" state convention for 2021 due to COVID-19 restrictions

' For a full summary of facts, issues, and arguments in this case, Defendants respectfully would
refer the Court to their initial brief on this Motion, filed on February 3, 2021.

1
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violated state law, the state constitution, and party rules. Compl., Stutts v. S.C. Republican Party,

No. 2021-CP-23-02173 (Greenville Cty. C.P. May 6, 2021). As a result of the SCGOP's decision
to hold a partially virtual convention, the plaintiff party members argued, "[t]he Plaintiffs have been
effectively disenfranchised by their own political party and have no other remedy than this acticn
to protect their right to participate in a state-wide party convention.” Id. at 4.

Similar to Plaintiff Johnnie Cordero ("Plaintiff") here, the Stutts plaintiffs sought, among
other relief, (1) declarations that the defendants violated South Carolina Election Law, specifically
sections 7-11-20 and 7-9-100, and SCGOP rules by not holding an in-person state convention at
a single location; (2) a declaration that the defendants violated the Due Process Clause of the
South Carolina Constitution; (3) an order requiring the SCGOP to conduct an in-person state
convention at a single location; and (4) a preliminary and permanent injunction requiring the
defendants to comply with state law, the state constitution, and party rules.

The Thirteenth Judicial Circuit's order denying the preliminary injunction is persuasive in
this case. Order, Stutts (May 13, 2021). Said order is attached hereto as Exhibit 1. In ruling on
the plaintiffs’ likelihood of success on the merits, Judge Perry H. Gravely examined at length the
General Assembly's intent in enacting the South Carolina Election Law as it pertains to party
organization and cenventions, specifically as set forth in S.C. Code Ann. section 7-9-100, after
finding the Stutts plaintiffs’ reliance on section 7-11-20 misplaced. (Ex. 1. Order at 6-9, Stutts).
The Stutts plaintiffs argued that the language of section 7-9-100 reading “[t]he state convention
shall meet at a location in this state determined by the state committee to have adequate facilities”
mandated an in-person state convention at a single location.

First, with regard to state party organization, as provided in section 7-9-100, the Thirteenth
Judicial Circuit unequivocally found, "[T]he General Assembly did not intend to micromanage the
Party’s recrganization process.” Id. at 7. The court then admenished the plaintiffs in Stutts for
reading a singular phrase of section 7-9-100 "in isolation, attempting to dispense with the

remaining operative language in the statute that expressly leaves this decision in the hands of the
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Party's state executive committee.” Id. Significantly, in view of the statute's full text, the court
found, "The purpose of the statute is to vest the state executive committee of a political party with
the full discretion on the manner in which to host a State Convention.” |d. at 7-8. “Although
Plaintiffs may disagree with the state executive committee’s decision, the Court cannot substitute
its judgment for the decision of the state executive committee,” the Third Judicial Circuit thus

concluded, |d. at 8 (citing Tashjian v. Republican Party of Conn., 478 U.S. 208, 224 (1386)).

As in Stutts, here, Plaintiff's only remaining claim—after the federal district court dismissed
all others—relies on three sections of the "Party Organization” chapter of the South Carclina
Eleétion Law, section 7-9-100, examined in Stutts, and sections 7-8-70 and 7-9-80. The latter two
sections provide for county party organization and necessarily must be construed in the same

light as the section governing state party organization. See S.C. State Ports Auth. v. Jasper Cty.,

368 S.C. 388, 398, 629 S.E.2d 824, 629 (2008) ("[T]he statute must be read as a whole and

~.isections which are a part of the same general statutory law must be construed together and each

one given effect.”)

Like the plaintiffs in Stutts, Plaintiff incorrectly relies only on isclated phrases in sections

7-9-70, -80, and -100 to support his claim that Defendants’ decision to hold virtual state and county
conventions violated state law. Pl.'s First Am. Compl. at 8-11. In doing so, Plaintiff "attempt[s] to
dispense with the remaining operative language in the statute that expressly leaves this decision
in the hands of the Party's state executive committee.” (Ex. 1: Order at 7, Stutts)

Section 7-9-70 clearly leaves the date, time, and location of the county convention in the
discretion of the county and state committees: “The county committee shall set the date, time,
and location during the month designated by the state committee for the county convention to be
held." S.C. Code Ann. § 7-9-70. Likewise, as found in Stutts, “[t]he purpose of [section 7-9-100)
is to vest the state executive committee of a political party With. the fuli discretion on the manner
in which to host a State Convention.” (Ex. 1: Order at 7, Stutis.) Section 7-8-80 then must be

interpreted congruent with the discretion vested in the state and county committees within the

3
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same statutory law; therefore, Plaintiff's argument that the section 7-9-80's requirement that
“{e]ach county convention shall be called to order by the county chairman” mandates an in-person
convention is inapposite.

Finally, Plaintiff's insistence that, under the plain language of section 7-9-70, “counties
that have not held their conventions by March 31 may not hold conventions of any kind,” Pl.’s First
Am. Compl. at 8, not only undercuts the sole discretion vested in the state and county parties by
the General Assembly but also would yield an absurd result in the context of a global pandemic.

See Duke Energy, 415 S.C. at 355, 782 S.E.2d at 592 ("[R]egardless of how plain the ordinary

meaning of the words in a statute, courts will reject that meaning when to accept it would lead to
a result so plainly absurd that it could not have been intended by the General Assembly.”);

Kiriakides v. United Artists Commc'ns, Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994) ("If

possible, the court will construe the statute so as to escape the absurdity and carry the intention
into effect.”). In 2020, just two weeks before Defendant Richland County Democratic Party and
thirty-two other county. Democratic Party commitiees were scheduled to hold their in-person
conventions ahead of the March 31 deadline, the World Health Organization declared the
coronavirus a global pandemic, triggering national and state emergency declarations and
unprecedented social restrictions. Defs. Mem. in Supp. of Mot. to Dismiss at 1-2. The pandemic
rendered in-person conventions impossible, and the county parties needed time to develop and
implement remote convention procedures and secure technology. Id.

Indeed, the Stutts court acknowledged Defendants' necessary decision to hold remote

conventions, in rejecting the Stuits plaintiffs’ argument that the SCGOP’s part-remote convention

this year violated section 7-9-100: “To say this method runs afoul of the statute, particularly when
both political parties held entirely virtual conventions last year and the South Carolina Democratic
Party is doing the same this year, would lead to an absurd result.” (Ex. 1: Order at 8, Stutts (citing

Duke Energy Corp. v. S.C. Dep't of Revenue, 415 8.C. 351, 355, 782 S.E.2d 590, 592 (2016).)

4
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At bottom, and as best stated by the Thirteenth Judicial Circuit in Stutts, "[a]lthough
Plaintiff[] may disagree with the state executive committee’s decision, the Court cannot substitute
its judgment for the decision of the state executive committee.” |d. at 7.

CONCLUSION

For the reasons set forth above and in Defendants"l\/lemor‘andum in Support of their Joint

Motion to Dismiss, Defendants ask this Court to grant their Motion to Dismiss and to dismiss

Plaintiff's First Amended Complaint as to all causes of action, with prejudice.
Respectfully submitted,

s/ Grant Burnette LeFever

Nekki Shutt (SC Bar 8784)

Grant Burnette LeFever (SC Bar 103807)
BURNETTE SHUTT & McDANIEL, PA
912 Lady Street, 2nd Floor (29201)
PO Box 1928

Columbia, South Carolina 29202
Telephone: (803) 904-7912

Fax: (803) 904-7810
NShutt@BurnetteShutt.Law
GleFever@BurnetteShutt.Law

ATTORNEYS FOR DEFENDANTS
Columbia, South Carolina

June 10, 2021
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND
Johnnie Cordero,

VS,

Matthew Kisner, in his official capacity as
Chair of The Richland County Demaocratic
Party; The Richland County Democratic

Plaintiff,

Party; Trav Robertson, Jr., in his officlal

capacity as Chair of The South Carolina
Democratic Party; and The South Carolina

Demaocratic Party,

Defendants.

)

)

)

)

)

)

)

)

)
)
)
)
)
)
)
)
).
)

IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

" C/A No.; 2020-CP-40-1980
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PLAINTIFF'S MEMORANDUM [N OPPOSITION TO DEFENDANTS
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF THEIR
JOINT MOTION TO DISMISS PURSUANT TO RULE 12(b)(6) SCRCP
AND PLAINTIFF’S REQUEST FOR SANCTIONS AGAINST DEFENDANTS'
PURSUANT TO RULE 11, SCRCP

Plaintiff, Johnnie Cordero, acting on his own behalf, hereby submité as and for

his Memorandum in Opposition to Defendants’ Supplemental Memorandum in Support

of their Joint Motion to Dismiss the following:

Procedural Background

This matter was filed by Plaintiff acting on his own behalf on April 17, 2020.

Defendants’ have still not answered the complaint and a protective order has been

issued by this Court prohibiting the Plaintiff from engaging in discovery of any kind.

A hearing was held on February 9, 2021, at which all parties were represented

and an attomey for the Democratic National Committee (DNC) also appeared although

the DNC is not a named party in this action. The matter is now awaiting a decision by

this Court.
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Introduction

As this Court is aware this matter seeking declaratory and injunctive relief
commenced on April 17, 2020.

On or about May 28, 2020 Plaintiff filed a Motion for Speedy Hearing and
Calendar Advancement.

On or about June 9, 2020, and before this matter cauld be heard Defendants'
removed this matter to Federal District Court.

On or about September 25, 2020, the United States District remanded the matter
to this Court where it was correctly filed initially. Upon remand Defendants' have filed
essentially the same motions they filed in Federal District Court.

Along the way Defendants’ have accused Plaintiff of having " . . . a history of

il

being a vexatious litigant ...." and notably that they anticipate that Plaintiff will serve
additional "unnecessary motions". The record speaks for itself. The delays in this
matter have been caused by the Defendants' own actions.

Now by their Supplemental Motion Defendants' seek to have this Court consider
the decision in Stutts v. S.C, Republican Party, No, 2021-CP-23-02173 (Greenville Cty.
C.P. May 6, 2021) on the ground that it Is *... recent persuasive authority that further
supports dismissal of Plaintiff’ First Amended Complaint, with prejudice.” (Def.
Supp.Mation, page 1 para. 1). (ltalics added).

The almost laughable irony of this argument, among other dispositive issues, is

the fact that the Stutls case filed on May 6, 2021, was resolved by Stipulation of

Dismissal on May 28, 2021, with a Court Order denying injunctive relief along the way -
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all in a mere twenty (20) days - from start to finish. By éomparison this matter remains
unresolved, no answer, no discovery for more than 75 months.

[t should also be noted by way of introduction that it is axiomatic that a case or
apinion that is not final and that specifically states that it does not address an issue
cannct be persuasive authority for a matter that it admits it did not decide. Put another
way, remarks, views, opinions referred to in this manner are dicta and not part of the
holding of the court.

For the following reasons this desperate attempt to influence this Court’s decision
based on the so-called persuasive authority of the decision in Stutts is misguided,

disingenuous and a mistake that even a first year law student would not make,

Argument
1. Defendants’ SUpplemental Mation Viclates the Letter
and Spirit of Rule 11(a) SCRCP

Under Rule 11(a) SCRCP, a party and/or the party’s attorney may be sanctioned
for filing a frivolous pleading, motion, or other paper, or for making frivolous arguments,
Runyon v. Wright, 322 8.C. 15,471 S.E. 2d 160 (1996). The party and/or attorney may
also be sanctioned for filing a pleading, motion, or other paper in bad faith whether or
not there is good ground to support it, /d.

Rule 11(a) also provides in pertinent part: “The written or electronic

signature of an attorney or party constitutes a certificate by him that he has

read the pleading, motion or other paper; that to the best of his knowledge,
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information and belief there is good ground to support it; and that it is not
interposed for delay.”

In Ex Parte Gregory, 378 S5.C. 430 (S.C. 2008) (S.C. 2008) the Court in finding
the lawsuit was frivolous noted that * ... had the appellant conducted a reasonable

investigation, he would have known there was na basis for the conversion

it

action[,]” indicating that a reasonable investigation would have alerted counsel
that there was no basis for the lawsuit.

In the case at bar Defendants’ counsel had ample time to research and
investigate the basis for its Supplemental Motion since the Motion for
Reconsideration and to Alter or Amend Judgement was filed on May 14, 2021,
and the Court's Order Denying the Motion to Reconsider was filed on of May 25,
2021 which Order indicated the Order “... should not be deemed an ultimate
ruling on the merits of the case. And also inaicates that “ ... this order does not
end the case.”

Moreover, the Stipulation of Dismissal was filed on May 26,2021, the
following day. All of these were a matter of public record at [east two weeks
before Defendants’ filed their Supplemental Motion. Plaintiff contends and urges

this Court to find that Defendants’ Counsel's failure to investigate violates Rule

11(a) and is sanctionable.
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2. Defendants' Supplemental Motion Violates
Rule 3,3 S.C. Code of Professional Conduct

Rule 3.3 of the Code of Professional Conduct requires candor toward the tribunal -
and indicates that: (a) A tawyer shall not knowingly: (1) make a false statement of fact
or law to a tribunal or fail to correct a false statement of materiai fact or law previously
made to the tribunal by the lawyer; (2) fail to disclose to the tribunal legal authority in the
cantrolling jurisdiction known to the lawyer to be directly adverse to the position of the
client and not disclosed by opposing counsel;

Specifically with regard to legal arguments the Rule provides: [4] Legal
argument based on a knowingly false representation of law constitutes dishonesty
toward the tribunal.”

Defendants submit as the reason for this eleventh hour Supplemental Mation the
fact that the holding in Stutts is persuasive authority and will presumably assist this
Court in the decision now before it. This is not only a farce but a colossal waste of
judicial resources that serves only to run up billables for Defendants’ Counse!l. More
importantly, it runs afoul of the requirement for candor toward the tribunal for the
following reasons:

Although the Defendants’ do not misquote Stutts they fail, | contend intentionatly,
to apprise the Court of the following pertinent facts: (1) after the issuance of Judge
Gravely's' Qrder Plaintiffs in Stutts filed a Motion For Reconsideration or to Alter or
Amend Judgement. (See Exhibit A). Although the maotion was denied as most mations
for reconsideration are, the Plaintiffs requested, inter alia, that the following relief be

granted:
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1. That the Court first and foremost emphasize in its order the ruling it
made from the bench during the hearing, that the Court is not ruling
on the merits of this case, and that therefore the findings of fact and
conclusions of law stated in the Order are not final, not binding on the
parties, not the law of the case, and that the Order serves only as a
denial of Plaintiff's motion for temporary injunctive relief,” (Motion for
Reconsideration, page 1, para 2). (Italics added).

Although the Court denled Plaintiff's Motion it did grant the above request as
follows:

The Court's Order on the Motion for Reconsideration reads in its entirety as
follows:

“This Matter came befere the Court upon Plaintiffs' "Motion for Reconsideration
and to Alter or Amend Judgment” in connection with the Order issued on May 13, 2021,
The Court has reviewed the record and considered the Memoranda submitted by both
sides and has determined that a hearing is not necessary for a determination of this
Motion. The Caurt would clarify that its findings in the previous Order were based on
the standard for Plaintiffs’ Emergency Motion for Injunctive Relief and its analysis as to
Plaintiffs’ burden for two of the elements required for such injunctive relief - irreparable
harm and likelihood of success on the merits. The findings were intended for this
purpose and should not be deemed an ultimate ruling on the merits of the case. With
this clarification, the Court denies the Plaintiffs’ Motion. Itis so Ordered.” (See Exhibit
B, Form 4 Judgment in a Civil Case, page 1) (ltalics added).

Clearly this information was available to Defendants Counsel when their
Supplemental Motion was prepared and filed. This Court must ask did Counsel not

research this matter thereby violating Rule 11(a) by affixing her signature to a motion

that she had not read and that to the best of her knowledge, information and
belief there is good ground to support it? Or did counsel intentionally withhold
information that is adverse to her position? Or was the motion interposed for

delay?
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While it can be argued that the Supplemental Motion does not involve a law per
se, it does, mutatis mutandis, when it is recognized that the gravamen of the rule is a
requirement to bring adverse information that undermines your argument to the
attention of the court.

Again, Defendants’ Counsel knew br should have known that the decisicn in
Stutts was not and could not be persuasive authority as that term is understood legally.

Further, Defendants’ Counsel knew or should have known that a Stipulation of
Dismissal filed on May 26, 2021, disposed of the matter without a finding on the merits
such that Stutts is not binding or persuasive authority and cannot be cited as such.

Finally, Defendants’ Counsel knew or should have known that the record
submitted to this Court and intended to persuade this Court {o rule in favor of the
Defendants was incomplete and therefore misleading. It follows that the only logical

reason for Defendants failure to provide this information to this Court is that it

. completely undermines the argument advanced in their motion. Clearly, the intent was

to mislead the Court by omission which simultaneously renders the submitted motion
frivolous at best. (See Exhibit C, Stipulation of Dismissal),

Plaintiff will not belabor this matter further by rearguing issues that have been
briefed and argued before this Honorable Court and the United States District Court. |If
however, this Court deems it necessary and upon the Court’s direction Plaintiff will
submit further argument as directed.

Conclusion
For the foregoing reasons Plaintiff respectfully contends and urges this Court to

find that (1) the decision in Stutts is neither binding or persuasive authority; and (2) that

hY
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the Defendants’ Supplemental Motion be rejected as frivolous: and (3) for such other

and further relief, including sanctions, as to this Court may seem just proper and

equitable.
1S ’ ——
Dated: A4 June '21 Respectfully s itted
Columbia, SC

Jéhnnie Cordaro—
Platati ro

4204 Mande! Drive
Columbia, SC 29210

Tel.: (803) 753-8091

Email.: cordero1018@att.net

CERTIFICATE OF SERVICE
L, Johnnie Cordero, hereby certify that | have served a exact copy of Plaintiff's Memorandum
in Opposition to Defendants’ Supplemental Memorandum in Support of their Joint
Motion To Dismiss Pursuant to Rule 12(b)(6) SCRCP and Plaintiff's Request for
Sanctions Against Defendants’ for Sanctions Pursuant to Rule 11, SCRCP on the

Attorney for Defendants by depositing same in a depository of the United States Post

Office, postage prepare and addressed as follows:

Burnett Shutt & McDaniel, PA
912 Lady Street

PO Box 1929 L

Columbia, 8C 29202 A

Attn: Nekki Shutt, Esq.

{tn:Grant Burneft Lefever—Esa;

5 gl iy
Dated:klﬂlune ‘21
Columbia, SC ¢
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_ Pressley Stutts, Walter Horin, and Nicole

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE Case No, 2021-CP-23 -2173

Kazmarski,

Plaintiffs,
V.
: MOTION FOR RECONSIDERATION
THE SOUTH CAROLINA REPUBLICAN

PARTY: DREW MCKISSICK, as Chairman AND TO ALTER OR AMEND
of the South Carolina Republican Party; THE JUDGEMENT

GREENVILLE COUNTY REPUBLICAN
PARTY, JENNIFER BLACK, as Chairman of
the Greenville County Republican Party, and
RANDY PAGE, as Executive Committeeman
for the Greenville County Republican Party,

Defendants.

TO THE COURT, DEFENDANTS, AND ALL COUNSEL OF RECORD:

YOU WILL PLEASE TAKE NOTICE that counsel for Plaintiffs hereby move for

reconsideration and/ or to Alter or Amend the order under Rule 53(¢) of the South Carolina
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Rules of Civil Procedure of the Court’s order entered May 13, 2021, in the following respects:

[. That the Court first and foremost emphasize in its order the ruling it made from
the bench during the hearing, that the Court is not ruling on the merits of this case,
and that therefore the findings of fact and conclusions of law stated in the Order
are not final, not binding on the parties, not the law of the case, and that the Order
serves only as a denial of the Plaintiff’s motion for temporary injunctive relief;

2. That the Court remove from the order the first paragraph of the “Background”

section, as the matters stated therein are questions of fact submitted by affidavit

[
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filed less than an hour before the hearing, and that the Court expresses no
judgment on disputed questions of fact.

That the Court remove from the order the first full paragraph on page four of the
Order (the final paragraph before the “Analysis™ Section) because the finding that
the General Assembly has “vested the Party’s state executive committee with the
sole discretion on how to hold the state convention in section 7-9-100 of the South
Carolina Code” is the primary and ultimate question of law presented in the
Plaintiffs’ action. This conclusion is strongly contested by the Plaintiffs, and
should not be resolved against the Plaintiff with finality in the context of this
Emergency request for relief.

That the Court remove from the Order the first full paragraph on page 5 of the
Order to the effect that “this case does not implicate “fundamental voting rights.”
It is at the heart of the Plaintiffs' action that Title 7 of the South Carclina Cade is a
comprehensive scheme regulating the full sweep of election activities in South
Carclina, including the aspects of party organization contained in Title 7, and this
question should not be resolved against the Plaintiff with finality in the context of
this Emergency request for relief. |

That the Court remove from the second paragraph beginning on page 5 of the
Order referencing the ecquating of an in-person State Convention with a
fundamental right to vote as a “bridge too far.”” Again, the interpretation of Title 7
of the South Carolina Code is at the heart of the Plaintiffs® action, and this
question should not be resolved against the Plaintiff with finality in the context of
this Emergency request for relief. Further, the conclusion in this paragraph that
“The state executive committee ook everything into account when debating the
proposals for holding the State Convention” goes far beyond a determination of
{acts necessary to deny the Plaintiffs’ motion and improperly gives the impression
that the Court has fully inquired into the merits of the case and made the
determination that the decision not to hold a convention at a single location is a

pretext, as is alleged by the Plaintiffs. Such a finding of fact based on « one-sided

affidavit is not appropriate for this Order, as is the finding that “No established
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legal right to an in:person [sic] at a State Convention exists” is also inappropriate
for this order.

That the Court remove from the Order the conclusion in the last paragraph of
Page 6 of the Order to the effect that the statute “applies only to “party
conventions.... [to] nominate candidates for any of the offices to be filled in a
general or special election.” It is at the heart of the Plaintiffs' action that Title 7 of
the South Carolina Code is a comprehensive schene regulating the full sweep of
election activities in South Carolina, including the aspects of party organization
contained in Title 7, and the question of whether the 7-11-20 applies to the facts
of this case should not be resolved against the Plaintiff with finality in the context
of this Emergency request for relicef.

That the Court remove from the Order the second paragraph of Page 7 of the
Order and especially the holdling that “The General Assembly did not intend to
micromanage the Party’s reorganization process.” It is at the heart of the Plaintiffs'
action that Title 7 of the South Carolina Code is a comprehensive scheme
regulating the full sweep of election activities in South Carolina, including the
aspects of party organization contained in Title 7. The question of how 7-9-100
applies to the facts of this case should not be resolved against the Plaintiff with
finality in the context of this Emergency request for relief,

That the Court remove from the Order the first paragraph of Page 8 of the Order,
and especially the holding that “to say that the method runs afoul of the statute,
particularly where both political parties held entirely virtual conventions last year
and the South Carolina Democratic Party is doing the same this year, would lead
to an absurd result.” It is at the heart of the Plaintif{s’ action that the decision not
to hold a convention is in violation of the law, and the question of whether both of
the major political parties are violating the law is not an absurd issue which is
resolved by the Defendants” “everyone is doing it” argument. This guestion
should not be resolved against the Plaintiffs with finality in the context of this

Emergency request for relief.
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9. That the Court remove from the Order references primarily in the last paragraph

of page 8 of the Order to the effect that this case involves a matter of free

3
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association or frec expression, This right of the Plaintiffs’ to injunctive reljef
revolves primarily around Code Section 7-9-100, and if the Court finds that the
Plaintiffs have failed to establish irreparable harm then the Ovder necd £0 no
further, and should go no further. This question should not be resolved against the

Plaintiffs with finality in the context of this Emergency request for relief.

. That the Court remove from the Order the second full paragraph of Page 8, to the

effect that the decisions of the Executive Committee are not arbitrary. These are
questions of fact which should not be resolved against the Plaintiffs with finality

in the context of this Emergency request for relief.

. That the Court remove from its order the findings on page 10 of the Order that the

Plaintiffs have not shown that the Defendants are acting as a state actor in the

matters complained of. [t is at the heart of the Plaintiffs’ action that Title 7 of the

- South Carelina Code is a comprehensive scheme regulating the full sweep of

election activities in South Carolina, including the aspects of party organization
contained in Title 7. The question of whether the actions of the Defendants under
Title 7 such that they are state actors under the facts relevant to this case should
not be resolved against the Plaintiff with finality in the context of this Emergency
request {or relicf,

That the Court remove from the Order the such unnecessary statements as on
Page 5, “Nevertheless when asked during the hearing how the vote would be
compromised, the Plaintiffs’' counsel pivoted to a different argument. The Court is
not convinced,” and on Page 7 “But Plaintiffs fail to read all the words of the
Statute.”” This editorial commentary is simply not true. Counsel for the Plaintiffs'
referced to the filed public record of the case, including all Affidavits filed by
Plaintiffs, which contained competent testimony on why the “hybrid”* convention
will cause harm to the Plaintiffs by tainting the perceived fairness of the elections
which are required by statute. The record s full of examples of the harm pled by
the Plaintiffs, and these were argued by counsel. The arguments presented to the

Court were focused on the issue of “irreparability” rather than intended to address
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every aspect of the harm which will be presented when the case is heard on the

merits.

4
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In conclusion, the Plaintiffs hereby move that the Court reverse its Qrder of May 13,

r

2021, and grant the relief requested by the Plaintiffs” for the grounds stated in the Plaintiffs’
motion, memoranda, and affidavits. If however, upon reflection, the Court continues to conclude
that the Plaintiffs’ request for a temporary restraining order should pe denied, the Plaintiffs
respectfully move that the Court alter and amend its Order in the respects requested above, and
that the Court adopt for its full order the paragraph currently entitled “[V. Conclusion.” The
Plaintiffs also move that in addition to the current wording of the “I'V. Conclusion™ that the Court
add the statement which the Court emphasized at the hearing, that “This Order does not
constitute a ruling on the merits of the case” in any respect other than that the request for a

temporary injunction is denied.

Respectfully Submitted,

/stLauwren Marjel

SC Bar #65125

Lauren Martel, Esquire

Post Office Box 1286

Bluffton, SC 29910
843-298-3831
martellaw@hargray.com
COUNSEL FOR PLAINTIFFS

May 14, 2021
Blufften, South Carolina
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Greenville

IN THE COURT OF COMMON PLEAS CASENO. 2021CP2302173

Pressley Slulls et al South Carolina Republican Party etal
PLAINTIFF(S) , DEFENDANT(S) -

DISPOSITION TYPE (CHECK ONE)
D JURY YERDICT. This action came tefore the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court,
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON):[ | Rule 12(b), SCRCP; [ ] Rule 41(a),
SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled);
E] Other ]
ACTION STRICKEN (CHECK REASON‘:[:] Rule 40(j), SCRCP; D Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate o medify
arbitration award,
D Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APFEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

B Affirmed; D Reversed,; D Remanded;

&N

0O

10

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN TUHIS APPEAL.
IT IS ORDERED AND ADJUDGED: [:] See attached order (formal erder to follow) [/] Statement of Judgment
by the Court:

This matter came halzra tha Court unon Puaintiffs’ “Motio for Reconsideration and o Aller or Amend Judgment™ in conneclicn
with the Order 'ssued on May 13, 2021. The Court has revievied the rezord and cens'dered the Memoranda submilted by bolh
sidas and has delermined that a3 hearing is nci necessary for a cetermirat’on of this Motion. The Court weuld clarify that its
Indings in the previous Order were based on the standerd fer Plaintifis’ Emargensy Molien for Injunctive Relisf and its analysis as
ta Plainbffs’ burden for two of the elements required for such injunctive relief—imeparatle harm and likelihced of success cn the
menis. The findings were intended for this purpose anc shauld not be daemed an ultimate ruting on the merits of the cese. With
this ciarification, the Caurt denies the Plaintifls' Molion. 1tis so Ordered.

ORDER INFORMATION
This order[ ] ends[y] does rot end the case. ] Se¢ Page 2 for additional intormation.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Count as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/24/2021 |
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NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Formi 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the elerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
partics who are not E-Filers orwho are appearing prose. See Rule 77(d), SCRCP,
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SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Case Caption:
Case Number:

Type:

Greenville Comman Pleas

Pressley Stutts, plaintiff, et al vs. South Carolina Republican Party ,
defendant, et al
2021CP2302173

Order/Electronic Form 4

So Ordered

s/ Honorable Perry H. Gravely, #2755

Zlectrenically signad on 2021-05-24 16:10:03  page 3of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMDNON PLEAS
COUNTY OF GREENVILLE Case No. 2021-CP-23 - 2173
Pressley Stuits, Walter Horin, and Nicole
Kazmarski,

Plaintiffs,
V.

STIPULATION OF DISMISSAL
THE SOUTH CAROLINA REPUBLICAN
PARTY; DREW MCKISSICK, as Chairnan !
of the South Carolina Republican Party; THE |
GREENVILLE COUNTY REPUBLICAN |
PARTY; JENNIFER BLACK, as Chairman
of the Greenville County Republican Party,
and RANDY PAGE, as Executive

~ Committeeman for the Greenville County
Republican Party,

Defendants.

COME NOW the Plaintiffs Pressley Stutts, Walter Horin, and Nicole Kazmarski, pursuant
to Rule 41(a){1)(B) of the South Carolina Rules of Civil Procedure, by and with the consent of
Defendents THE SOUTH CAROLINA REPUBLICAN PARTY; DREW MCKISSICK, as
‘Chairman of the South Carolina Republican Party; THE GREENVILLE COUNTY
REPUBLICAN PARTY; JENNIFER BLLACK, as Chairman of the Greenville County Republican
Party, and RANDY PAGE, as Executive Committeeman for the Greenville County Republican

Party, hereby agree to dismiss this action in full against Defendants.

E

VI Id NOWWOD - 3TTIANIIED - Wd LOIG 92 ABN 1202 - 33 N- ATIVOINOYLOTT

-s

£2120€2d0L2OCHASYD

=2



May 26, 2021
Bluffton, South Carolina

Columbia, South Carolina

e May26;202—— — -

WE SO MOVE AND CONSENT:

/s/Layren Martel

Lauren Martel, Esq

SC Bar No. 65125

Post Office Box 1286
Bluffton, SC 29910
843-298-3831
martellaw@hargray.com

COUNSEL FOR PLAINTIFFS

WE SO CONSENT:

/s/Robert E. Tysop, Jr.

Robert E. Tyson, Jr.

SC Bar No. 10820

Vordman Carlisle Traywick, IiI
SC Bar No. 102123

ROBINSON GRAY STEPP & Larrirre, LILC
1310 Gadsden Street

Post Office Box 11449
Columbia, South Carolina 29211
(803) 929-1400
rtyson(@robinsongray.com
ltraywick@robinsongray.com

S/Karl S. Bowers, Jr.

BY CONSENT

SC Bar No. 16141

BowEeRrs Law OFFICE, LLC

Post Office Box 50549
Columbia, South Carolina 29250
(803) 753-1099
butch@butchbowers.com

Counsel for Defendants, The South Carolina
Republican Party, Drew McKissick, The
Greenville  County  Republican  Pariy,

Jennifer Black, and Randy Page

937
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IN THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Johnnie Cordero, Docket No.: 2020-CP-40-01980

Plaintiff,

' ORDER

Chair of The Richland County Democratic
Party; The Richland County Demiocratic
Party; Trav Robertson, Jr., in his official
capacity as Chair of The South Carolina
Democratic Party; and, The South Carolina
Democratic Party,

)

)

)

)

)

)

)

)

)

Matthew Kisner, in his official capacity as )
)

)

)

)

)

)

)

Defendants. )
)

This matter came before the Court upon Plaintiff’s, Johnnie Cordero (“Plaintiff”), Motion
for Default Judgment, and Defendants’, Matthew Kisner (“Kisner”), The Richand County
Democratic Party (“RCDP”), Trav Robertson, Jr. (“Robertson”), and The South Carolina
Democratic Party (“SCDP”) (collectively “Defendants’) Motion to Dismiss. A hearing on these
matters was held on February 9, 2021. Present at the hearing was Plaintiff, representing himself
pro se, and Grant Burnette LeFever, Esq. and Nekki Shutt, Esq. representing Defendants.

BACKGROUND

Plaintiff filed a Summons and Complaint on April 16, 2020, seeking a permanent
injunction to prohibit Defendants from holding county or statewide virtual conventions and mail-
in ballot voting for delegates to the County, State, and National Party Convention. On March 21,
2020, SCDP directed the thirty-three county Democratic Party committees to hold their
conventions remotely by telephone town hall or mail-in ballot by April 25, 2020, despite state law
setting March 31 as the deadline to hold county conventions. These committees usually held
conventions in late March, in compliance with state statute, and are typically in-person; however,
Defendants chose to change to a virtual convention platform because of the global COVID-19
pandemic. RCDP sent mail-in ballots to the county party convention delegates and held a virtual

convention on April 18, 2020. On May 19, 2020, the SCDP announced its decision to move the

— 228~
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State Convention, originally scheduled for May 30, to a remote platform, with a virtual convention
on June 6, 2020.

On May 14, 2020, after Defendants’ were served with the Summons and Complaint, all
parties consented to an extension of time for Defendants to respond to the Complaint by June 17,
2020. On May 29, 2020, Plaintiff filed a First Amended Complaint, which he served on
Defendants by U.S. Mail. On June 9, 2020, SCDP and Robertson, with the consent of RCDP and
Kisner, removed the action to Federal Court. Subsequently, on September 25, 2020, the Federal
District Court granted Defendants’ Motion to Dismiss Plaintiff’s federal law claims and remanded
the state law claim to this Court. The Richland County Clerk of Court filed the certified copy of
the remand order on September 30, 2020. The only remaining cause of action alleges violations
of S.C. Code Ann. §§ 7-9-70 and 7-9-100 for failing to hold the RCDP Convention by the March
31 statutory deadline established by statute and the SCDP convention timely and in person. “A
county convention must be held during a twelve-month period ending March thirty-first of each
general election year during a month determined by the state committee as provided in Section 7-
9-100.” S.C. Code Ann. § 7-9-70. “The state convention shall meet at a location in this state
determined by the state committee to have adequate facilities during a thirteen-month period
ending May fifteenth of every general election year on a day and at a time fixed by the state
committee and announced publicly at least ten days before the meeting.” S.C. Code Ann. § 7-9-
100. Plaintiff alleges Defendants violated the statute by failing to conduct county and state party
conventions by the designated dates.

On October 26, 2020, Defendants filed and served a Motion to Dismiss the state claim
pursuant to South Carolina Rules of Civil Procedure (“SCRCP”) Rule 12(b)(6). Plaintiff filed a
Motion for Default Judgment on November 16, 2020, asserting that Defendants’ Motion to
Dismiss filed on October 26, 2020, is untimely pursuant to SCRCP Rule 55(b)(2).

LEGAL STANDARD

In cases not involving monetary damages or a sum certain, the party seeking a judgment
by default must apply to the court for such, in accordance with SCRCP Rule 55(b)(2). SCRCP
Rule 12(a), requires a defendant to serve an answer or Rule 12 motion within thirty days after
service of the complaint. SCRCP Rule 15(a), requires a party to respond to an amended pleading
“within the time remaining for response to the original pleading or within fifteen days after service

of the named amended pleading, whichever period may be the longer.”

2

0861 007dD0202¢#3ASVO - SVYI1d NOWWOD - ANVTHOIY - Wd £0°C 62 UNr L¢0c -~ A37T11d ATIVOINOH.LOFTH



In considering a motion to dismiss, the trial court must base its ruling solely on allegations
set forth in the complaint. Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874 (2000).
SCRCP Rule 12(b)(6) permits a trial judge to dismiss a claim when the defendant demonstrates
the plaintiff’s “failure to state facts sufficient to constitute a cause of action” in the pleadings filed
with the Court. FOC Lawshe Ltd. P’ship v. Int’l Paper Co., 352 S.C. 408, 412, 574 S.E.2d 228,
230 (Ct. App. 2002). The court “must base its ruling solely on allegations set forth in the
complaint.” Doe v. Marion, 373 S.C. 390, 395, 645 S.E.2d 245, 247 (2007). When reviewing a
Rule 12(b)(6) motion, a court must view the complaint in the light most favorable to the plaintiff
and every doubt must be resolved in the plaintiff’s favor. Plyler v. Burns, 373 S.C. 637, 645, 647
S.E.2d 188, 192 (2007). If the “facts alleged and inferences reasonably deducible therefrom would
entitle the plaintiff to any relief on any theory of the case,” then the court may not grant a Rule
12(b)(6) motion. Sloan Constr. Co. v. Southco Grassing Co.,377 S.C. 108, 113, 659 S.E.2d 158,
161 (2008).

ANALYSIS
L Default Judgment

Plaintiff seeks default judgment asserting Defendants failed to file a responsive pleading
within 30 days of service of the complaint. The parties consented to a deadline to file a responsive
pleading by June 17, 2020. In response to the global pandemic, on April 22, 2020, the South
Carolina Supreme Court issued an amended order automatically extending the due dates for all
trial court filings by thirty days. The extension was in effect from April 3, 2020, until January 15,
2021. See Supreme Court of South Carolina’s Order RE: Operation of the Trial Courts During the
Coronavirus Emergency, as amended April 22, 2020, (“Coronavirus Emergency Order”) section
(c)(9)(A). Plaintiff filed this action on April 16, 2020, and a First Amended Complaint on May
29, 2020, prior to Defendants filing a response to the initial complaint. On June 9, 2020,
Defendants removed the case to Federal Court prior to the deadline for filing a response. This
matter was officially remanded to state court on September 30, 2020. Defendants filed their
Motion to Dismiss on October 26, 2020,

Plaintiff argues the deadline to file a response was eight days after the remand. Plaintiff
asserts the Supreme Court Order allows the parties to agree to filing dates earlier than the 30 day
extension without approval of the Court. Plaintiff argues that because the parties agreed to the

June 17, 2020 deadline, that date determines the remaining time to respond after remand.
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Defendants argue they had 38 days to file a response to the Summons and Complaint once
the case was remanded. Defendants assert that the Supreme Courts extension applies to the agreed
upon date of June 17, 2020. Thus, Defendants argue had they not removed the matter to federal
court the deadline to file a response was July 17, 2020 pursuant to the Coronavirus Emergency
Order. Defendants assert the 38 days between June 9, 2020, and July 17, 2020 should be applied
to their time to respond after September 30, 2020.

When a case is removed to federal court, the state court's jurisdiction is suspended or held
in abeyance until the case is properly remanded. See Limehouse v. Hulsey, 404 S.C. 93, 112, 744
S.E.2d 566, 577 (2013). “Removal of a state court case to federal court tolls the time period for
filing responsive pleadings.” Id. Defendants timely removed the case to federal court; therefore
the time to file a response pleading was tolled until the case was remanded to State court. /d.

Despite parties agreeing to a date of June 17, 2020, the Supreme Court Order applied to all
statutory filing deadlines. This Court calculates the time to file a response pleading pursuant to
SCRCP and the Supreme Court Order. Under SCRCP Rule 15, Defendants had 30 days to from
May 14, 2020, to file a response plus an additional 30 days pursuant to the Supreme Court Order.
Therefore, prior to Defendants removing the case to federal court they had at least until July 14,
2020, to file aresponse. When Defendants removed to Federal Court only 26 days expired between
May 14, 2020, and June 9, 2020. Pursuant to Supreme Court Order, once the case was remanded
back to State Court on September 30, Defendants had 34 days remaining to file a response
pleading. The Motion to Dismiss was filed within the allotted to time granted by the Supreme
Court. Defendants timely filed a responsive pleading and are not in default.

II. Motion to Dismiss
A. Plaintiff’s Private Right of Action

Defendants claim their motion to dismiss should be granted because Plaintiff has no private
right of action to pursue the statutory violations alleged in the complaint. Defendants assert there
is neither a private right of action created by the plain language of the statutes nor was the
legislation enacted for the special benefit of a private party. Defendants also argue the sole
enforcement mechanism relating to the party organization statutes is the State Election

Commission’s authority to decertify a political party pursuant to S.C. Code Ann. § 7-9-10. See
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Dema v. Tenet Physician Hilton Head, Inc., 383 S.C. 115, 121, 678 S.E.2d 430, 434 (2009). Thus,
Defendants claim Plaintiff is barred from bringing this action.'

Plaintiff argues that he has taxpayer standing to bring this action. Plaintiff asserts that as a
taxpayer, citizen, resident and registered voter he is entitled to standing in this matter as it is an
issue of public concern. Plaintiff further asserts that he has taxpayer standing because this matter
is one that needs future guidance by the Court.

“Legislative intent to grant or withhold a private right of action for a violation of the statute
is determined primarily from the language of the statute.” Georgetown Cty. League of Women
Voters v. Smith Land Co., 393 S.C. 350, 353, 713 S.E.2d 287, 289 (2011). “When a statute does
not specifically create a private cause of action, one can be implied only if the legislat1011 was
enacted for the special benefit of a private party.” Doe v. Marion, 373 S.C. 390, 397, 645 S.E.2d
245, 248 (2007). Upon reviewing the statutes at issue, this Court finds neither the statutes nor the
legislative intent create a private right of action. The statutes do not affirmatively state or imply
that a private individual may bring an action to enforce a political party to comply with the statute.
The statutes do not create a benefit or special duty to voters or members of a given political party.
The State Ethics Commission has the authority to enforce the statute against a political party for
any violation. See S.C. Code Ann. § 7-9-10. |

Further, this Court finds there is no need for future guidance on this issue. “Public
importance” standing allows citizens in some limited instances to seek judicial resolution of an
issue “of such public importance as to require its resolution for future guidance.” Davis v. Richland
County Council, 372 S.C. 497, 500, 642 S.E.2d 740, 741 (2007). However, the Supreme Court
has recognized that courts “must be cautious with this exception, lest it swallow the rule.” Jowers
v. S.C. Dep’t Health & Envtl. Control, 423 S.C. 343, 360, 815 S.E.2d 446, 455 (2018) (quoting
S.C. Pub. Interest Found. v. S.C. Transp. Infrastructure Bank, 403 S.C. 640, 646, 744 S.E.2d 521,
524 (2013)). Indeed, “standing cannot be granted to every individual who has a grievance against
a public official. Otherwise, public officials would be subject to numerous lawsuits at the expense

of both judicial economy and the freedom from frivolous lawsuits.” Sloan v. Sanford, 357 S.C.

! Defendants also rely on an order from the Thirteen Judicial Circuit, which ordered that the Plaintiffs failed to make
a prima facie showing of irreparable harm and likelihood of success on the merits for the Court to order a preliminary
injunction. See Stutts v. S.C. Republican Party, No. 2021-CP-23-02173 (Greenville Cty. C.P. May 6, 2021). While,
the facts of this case are similar in nature, this Court finds the issues addressed in Stutts are different from those raised
in this matter.
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431, 434, 593 S.E.2d 470, 472 (2004). The key for finding that public importance standing is
warranted is a need for future guidance. As the Supreme Court has stated:

For a court to relax general standing rules, the matter of importance must, in the
context of the case, be inextricably connected to the public need for court resolution
for future guidance.

ATC S., Inc. v. Charleston Cty., 380 S.C. 191, 199, 669 S.E.2d 337, 341 (2008) (emphasis
added).

The language of S.C. Code Ann. §§ 7-9-70 and 7-9-100 is clear and unambiguous and there
is no need for this Court to provide an interpretation of these statutes. Hodges v. Rainey, 341 S.C.
79, 85, 533 S.E.2d 578, 581(2000). Defendants conducted county and state conventions while
also attempting to comply with Governor McMaster’s executive orders and ensuring they would
not endanger its members by placing them in environments that would increase their risk of
contracting COVID-19. In March of 2020, Governor McMaster declared a state of emergency and
issued more than a dozen executive orders implementing various safety measures, including
prohibiting public gatherings and ordering law enforcement to disperse gatherings of three or more
people due to the concerns of the COVID-19 pandemic. Pursuant to the Executive Orders issued
by Governor McMaster, Defendants were prohibited from conducting a convention in person in
the ordinary and traditional manner. Many State agencies and private organizations, including this
Court, were forced to adjust the way it operates in response to COVID-19. Those adjustments
included the use of virtual meetings and telecommunication as a means to fulfill tasks and duties.
Further, the timing of these conventions was during the beginning stages of the pandemic when
the entire world was still learning how to navigate through the pandemic. Many public venues and
facilities were closed during this time. Public importance standing is inappropriate here because
there is no ruling this Court might issue that would provide future guidance on these issues.

Moreover, the statutes do not restrict political parties from holding virtual conventions or
elections. Plaintiff primarily challenges Defendants ability to verify the authenticity of the votes
casts virtually or by mail-in. These issues are more appropriately addressed within the
organization. Based on the pleadings, Defendants considered the impact of COVID-19, while
balancing state statute and the Governor’s executive orders in planning county and state

conventions. Therefore, there is no need for future guidance on this issue.
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B. Cause of Action is Moot

Defendants also claim Plaintiff’s claims are moot. In the complaint, Plaintiff seeks a
declaratory judgment to declare that Defendants violated state law, and he seeks an injunction
barring Defendants from holding any more conventions virtually or using mail-in ballots.
Defendants argue that the conventions have already occurred and there is no actual controversy.

“A moot case exists where a judgment rendered by the court will have no practical legal
effect upon an existing controversy because an intervening event renders any grant of effectual
relief impossible for the reviewing court.” Sloan v. Friends of the Hunley, Inc., 369 S.C. 20, 26,
630 S.E.2d 474, 477 (2006) (citing Mathis v. S.C. State Highway Dep’t, 260 S.C. 344, 346, 195
S.E.2d 713, 715 (1973)). If there is no actual controversy, the court will not decide moot or
academic questions. Id.

The conventions and elections organized by Defendants which Plaintiff alleges violate the
statutes have already occurred. Plaintiff alleges RCDP violated state statute by failing to hold an
in-person county convention by March 31, 2020, and casting votes for executive positions within
the county party after this date. Defendants argue these issues arose from extraordinary
circumstances created by a global pandemic and are unlikely to occur again. This Court finds
Defendants’ actions to schedule conventions beyond the statutory date were due to the
unprecedented global pandemic. It would be improper for this Court to prohibit Defendants from
holding virtual conferences in the future because nothing in the statute prohibits Defendants from
doing so.

ORDER

Based on the pleadings, Plaintiff has no private right of action and lacks standing to bring
this action. Plaintiff’s claims are moot. Therefore, IT IS ORDERED that Defendants’ Motion to
Dismiss is GRANTED. Plaintiff’s Motion for Default Judgment is DENIED.

AND IT IS SO ORDERED.

[ELECTRONIC SIGNATURE TO FOLLOW]
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Richland Common Pleas

Case Caption: Johnnie Cordero vs Matthew Kisner
Case Number: 2020CP4001980

Type: Order/Other

IT IS SO ORDERED!

s/ Alison Renee Lee

Electronically signed on 2021-06-29 13:21:40 page 8 of 8
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