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IN THE COURT OF COMMON PLEAS 

FOR THE THIRD JUDICIAL CIRCUIT 

CASE NO.: 2018-CP-43-1583 

ORDER GRANTING DEFENDANT’S 

MOTION FOR SUMMARY JUDGMENT 

STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

MB HUTSON A/K/A MB HUTSON, 

Plaintiff, 

vs. 

PAUL WEISSENSTEIN (Attorney)/ 

PAUL WEISSENSTEIN, 

Defendants. 

This matter is before the Court on Defendant’s motion for summary judgment.  The parties 

have filed submissions in support of their respective positions, and the Court heard oral arguments 

from Plaintiff, pro se, and counsel for the Defendant on December 10, 2018.  After careful 

consideration of the pleadings, affidavits, documentary evidence and the arguments of the parties, 

the Court grants the Defendant’s motion for summary judgment.   

BACKGROUND 

This matter arises out of a long-term dispute between Plaintiff, M.B. Hutson, and non-

parties TLC Holdings, LLC, and the individual members of TLC Holdings, LLC (collectively the 

“TLC Parties”).  Defendant, Attorney Paul Weissenstein, represented Plaintiff in one of several 

lawsuits between Hutson and the TLC Parties.  Although not directly related to Weissenstein’s 

representation of the Plaintiff, a recitation of the history between Hutson and the TLC Parties aids 

in the disposition of this motion.  

In fall of 2010, Plaintiff and the TLC Parties began discussing a potential real property and 

business transaction wherein Hutson would take over a campground known as “Big Water Resort” 
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2 

(“BWR”), along with the real property on which it was located.  At the time of the BWR 

Transaction, Hutson was not represented by the Defendant Weissenstein, but was represented by 

a lawyer based out of Tennessee, Andrew Tucker, Esq.   

In connection with the BWR transaction, on December 10, 2010 Hutson executed a lease 

purchase agreement (“LPA”) related to real property in Clarendon County, South Carolina on 

which BWR was located.  Plaintiff also purchased the limited liability company that operated 

BWR (“BWR, LLC”).   

Prior to the BWR Transaction, BWR, LLC sold what the parties refer to as “lifetime retail 

membership agreements” (“Lifetime Memberships”) to individuals and families who then became 

members of BWR.  These agreements were entered into between BWR, LLC and the campground 

members, and purported to give the members exclusive access to the campground. Hutson alleges 

that he did not want to operate a campground, but rather wished to develop residential structures 

on certain portions of the unimproved Property1.  At the time of the transaction, Hutson was aware 

of the Lifetime Memberships.  

On November 11, 2010, Hutson’s realtor wrote to the realtor for the TLC Parties:  

Attached is Susan’s lifetime membership info. (sic) regarding Big 

Water camp ground.  My buyer is concerned about the “life time” 

members and the impact they can have on the future development 

of the property.  In other words, in your opinion, what is the easiest, 

legal way to terminate the lifetime memberships of Big Water?  Will 

these memberships have an impact on obtaining clear title for the 

property.? 

1 For purposes of this motion, the evidence and all inferences which can be reasonably 

drawn from the evidence are viewed in the light most favorable to the Plaintiff. 
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3 

Consistent with Hutson’s intention to develop the property, the LPA provided Hutson an 

opportunity to examine marketable title to the Property, identify any title defects, and potentially 

terminate the transaction if title defects were not cured.  Page 5 of the LPA states: 

Purchaser shall, within ninety (90) days after the Effective Date [of 

the LPA], investigate Seller’s title to the Premises and identify any 

exceptions to title which are not acceptable to Purchaser.  Purchaser 

shall within ninety (90) days after the Effective Date provide Seller 

notice of any such Title Exception.  If Purchaser does not notify 

Seller in writing of Title Exceptions within ninety days after the 

Effective Date, then the Purchaser shall be deemed to have accepted 

title to the premises with all exceptions and conditions.  If Purchaser 

timely notifies Seller of Title Exceptions (other than the Title 

Exceptions that can be cured by the payment of money to satisfy any 

liens as of the Closing, which Title Exceptions shall be cured as of 

the Closing), Seller may (but shall not be required to) cause all Title 

Exceptions to be deleted as Exceptions from the Title Commitment, 

as the case may be, on or prior to 30 days prior to closing (the “Cure 

Deadline”).   If Seller fails or refuses to cure any Title Exceptions 

prior to the Cured Deadline, then Purchaser may, as its sole and 

exclusive remedy for the existence of, or Seller’s failure to cure, 

such Title Exceptions before the Cured Deadline, elect to terminate 

this Agreement, or waive its right to terminate this Agreement in 

writing and accept the Title Commitment with all uncured Title 

Exceptions. 

Hutson and the TLC Parties signed the LPA and related transaction documents in 

December of 2010.     

By November 29, 2011, Hutson defaulted under the LPA and the TLC Parties filed to eject 

him from the subject property.  Defendant Weissenstein represented Hutson in this ejectment 

action, in which Hutson asserted counterclaims against the TLC Parties for various 

misrepresentations, including a sewer moratorium, issues with the utility provider, and pending 

litigation which was to have been dismissed prior to closing on the LPA, but allegedly remained 

pending as of November 2011.  Weissenstein, on behalf of Hutson, did not file a counterclaim 
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4 

alleging fraudulent concealment of title defects created by the Lifetime Memberships and there is 

no evidence in the record that such a counterclaim was considered.  

Ultimately, the 2011 ejectment action ended in a settlement incorporated into a consent 

order that, inter alia, extended Hutson’s time to comply with his payment obligations and attempts 

to develop the property. 

Thereafter, Hutson defaulted under the terms of the settlement agreement, and the TLC 

Parties again initiated an action to eject Hutson from the subject property.  Defendant Weissenstein 

did not represent Hutson in this subsequent ejectment proceeding, which concluded with an order 

ejecting Hutson from the property. 

In April 2014, a class action lawsuit was filed against the TLC Parties in Federal District 

Court by over 1,000 putative class members who purchased Lifetime Memberships.  Reed et al. v. 

Big Water Resorts et al., Case no. 2:14-cv-01583 (U.S. Dist. Court, D.S.C.).  The TLC Parties 

filed a third-party complaint against Hutson alleging he was responsible for the damages alleged 

by the putative class members.   

Hutson then counterclaimed against the TLC Parties alleging, inter alia, that the TLC 

Parties defrauded him by failing to disclose that the Lifetime Memberships created a title defect,2 

and that the settlement agreement resolving the 2011 ejectment action was procured by fraud since 

he was unaware of the alleged title defect created by the Lifetime Memberships.   

 The District Court adopted the Magistrate Judge’s Report and Recommendation 

dismissing Hutson’s counterclaims based upon a theory of res judicata.  The Court held that 

2 Hutson alleges that the Lifetime Memberships were leases that clouded title to the subject 

property.  For purposes of this motion, this allegation is construed in favor of the nonmoving party, 

Hutson.  However, the Court expressly makes no ruling on the merits of this allegation as it is not 

material to the disposition of the motion.   
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5 

settlement of the 2011 ejectment action precluded the re-litigation of counterclaims that were or 

could have been asserted in the 2011 ejectment action.   

In their decisions, the Magistrate Judge and District Judge noted that documentary 

evidence, deposition testimony, and open court statements by Hutson established that he was aware 

of the Lifetime Memberships prior to closing, he was aware they may impact title prior to closing, 

and was, thus, aware of these issues prior to entering into the settlement agreement as part of the 

2011 ejectment action.  In light of these findings, the Federal Court held that the subject settlement 

agreement was not procured by fraud.  Reed et al. v. Big Water Resorts et al., case no. 2:14-cv-

01583 (U.S. Dist. Ct., D.S.C.) (5-20-2016 order of Judge D. Norton) (4-5-2016 Report & 

Recommendation of Judge M. Baker). 

   Hutson now alleges that Weissenstein committed legal malpractice by failing to 

recognize the title defect created by the Lifetime Memberships.  In his Amended Complaint, 

Hutson advances two theories.  First, Hutson alleges that Weissenstein failed to advise him that 

the Lifetime Memberships were a cloud on title that TLC concealed at the time of the LPA.  

Second, Hutson alleges that, but for Weissenstein allowing him to enter into the settlement 

agreement as part of the 2011 eviction action, Hutson would not have lost his counterclaim in the 

Federal class action.  Hutson alleges that Weissenstein committed malpractice by failing to assert 

a counterclaim in the 2011 ejectment action for fraud based upon the TLC Parties’ concealment of 

the cloud on title created by the Lifetime Memberships.  Hutson alleges that he would have 

prevailed on a claim of fraudulent concealment against the TLC Parties.  

In support of his claim, Hutson also submitted the expert affidavit of Mark Hardee, Esq., 

which alleges: 
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h. M.B. Hutson intended to purchase and develop property on lake

Marion through a lease purchase agreement which also included an

on going business.

i. Unknown to Mr. Hutson was that a title defect existed on the

property due to hundreds of 70 year right to sole use agreements

which had been sold by TLC Holdings, LLC and Big Water Resort.

j. Mr. Hutson was unaware that these agreements constituted a title

defect on the property which would keep him from developing the

property as planned.

…

o. Mr. Weissenstein fell below the standard of care expected of

attorneys in similar situation at the time, by failing to advise Mr.

Hutson that the existence and effect of the long term leases would

prevent him from ever developing the property as he intended, and

that his default of the settlement agreement was inevitable, and that

he would be forever barred from prosecuting and using as a defense

the fraud perpetrated on him by TLC Holding LLC.

Weissenstein argues that he cannot be liable for Hutson’s failure to discover the alleged 

title defect, as Hutson was represented by a different lawyer with respect to the initial transaction 

with the TLC Parties, including the LPA.   

Weissenstein further argues that the evidence shows Hutson was both aware of the Lifetime 

Memberships before closing on the LPA, and aware that the Lifetime Memberships could 

potentially impact title prior to closing on the LPA.  Weissenstein avers that after the LPA’s ninety 

day examination period expired, Hutson’s could not seek recourse against the TLC Parties for 

alleged title defects, including in the 2011 ejectment action.   

Finally, Weissenstein argues that Hutson’s legal malpractice claim is barred by the statute 

of limitations, since Hutson knew or should have known that no counterclaim for concealment of 

the alleged title defect created by the Lifetime Memberships was brought in the 2011 ejectment 

action at the time he signed the settlement agreement. 
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LEGAL STANDARD 

"Summary judgment is proper when there is no genuine issue as to any material fact and 

the moving party is entitled to a judgment as a matter of law." Rule 56, SCRCP; South Carolina 

Prop. & Cas. Guar. Ass'n. v. Yensen, 345 S.C. 512, 528, 518, 548 S.E.2d 880, 883 (Ct.App.2001).  

“When ruling on a motion for summary judgment, the trial judge must consider all of the 

documents and evidence within the record, including the pleadings, depositions, answers to 

interrogatories, admissions on file, and affidavits.”  Anthony v. Padmar, Inc., 307 S.C. 503, 415 

S.E.2d 828 (Ct. App. 1992). “In determining whether any triable issue of fact exists, the evidence 

and all inferences which can reasonably be drawn therefrom must be viewed in the light most 

favorable to the nonmoving party.” Pye v. Estate of Fox, 369 S.C. 555, 563, 633 S.E.2d 505, 509 

(2006)). “However, it is not sufficient for a party to create an inference that is not reasonable or an 

issue of fact that is not genuine.” Town of Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161, 

166 (2013). 

ANALYSIS 

I 

In his Amended Complaint, Hutson asserts twelve causes of action styled as “counts of 

malpractice”: (1) breach of duty by attorney #1; (2) breach of duty by attorney #2; (3) negligence; 

(4) damage to the client/plaintiff; (5) proximate causation of the client’s damages by the breach;

(6) fraudulent coverup by defendant(s); (7) gross negligence damaging plaintiff; (8) gross

negligence; (9) gross negligence: failure to introduce S.C. Law 27-33-30; (10) negligence and lack 

of concern; (11) allowing fraud upon the court; (12) on-going damages from malpractice.   

As an initial matter, although Hutson separately lists his counts of malpractice, each 

separate count alleges the same thing; that Defendant Weissenstein breached a duty arising out of 
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8 

the attorney-client relationship.  Accordingly, the Court construes all of these allegations as 

asserting a single claim for legal malpractice consistent with South Carolina Supreme Court 

precedent.  See, RFT Mgmt. Co. v. Tinsley & Adams L.L.P., 399 S.C. 322, 336, 732 S.E.2d 166, 

173 (2012) (where a separately plead cause of action is premised on the duty inherent in the 

attorney-client relationship and arises out of the same factual allegations, the claim for legal 

malpractice will encompasses the separately plead claim). 

II 

Moving next to an analysis of Hutson’s allegations under the framework of a legal 

malpractice claim, under South Carolina law, a plaintiff must establish four elements in a legal 

malpractice action: “(1) The existence of an attorney-client relationship; (2) A breach of duty by 

the attorney; (3) Damage to the client; and (4) Proximate cause of the client's damages by the 

breach."  Argoe v. Three Rivers Behavioral Ctr. & Psychiatric Solutions, 388 S.C. 394, 402, 697 

S.E.2d 551, 555 (2010) (quoting Rydde v. Morris, 381 S.C. 643, 647, 675 S.E.2d 431, 433 (2009)).  

Failure to establish any one of the four elements of legal malpractice renders the legal malpractice 

claim insufficient as a matter of law.  See, e.g., Henkel v. Winn, 346 S.C. 14, 18, 550 S.E.2d 577, 

579 (Ct. App. 2001). 

Here, it is undisputed that Hutson and Wiessenstein were in an attorney-client relationship 

with respect to the 2011 ejectment action.  Thus, Hutson has established the first element of a legal 

malpractice claim with respect to the 2011 ejectment action. 

It is likewise undisputed that no attorney-client relationship was present between Hutson 

and Weissenstein with respect to the initial transaction between Hutson and the TLC Parties, 

including the examination of title.  
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9 

The Court finds that the undisputed facts show that Weissenstein cannot be held liable for 

an alleged failure to identify title defects created by the Lifetime Memberships.  It is indisputable 

that before closing on the LPA, Hutson’s realtor sent an email to the TLC Parties’ realtor stating, 

inter alia, “my buyer is concerned about the “life time” memberships and the impact they 

can have on future development of the property…will these memberships have an impact on 

obtaining clear title for the property.”    

Hutson had knowledge that the Lifetime Memberships could potentially impact title to the 

subject property.  Pursuant to the terms of the LPA, Hutson was required to examine the possible 

impact of these Lifetime Memberships within ninety days of closing on the LPA.  To the extent 

that an error was made in failing to identify a title defect caused by the Lifetime Memberships, 

Weissenstein cannot be held liable for such error.    

III 

Hutson also alleges that Weissenstein committed malpractice by allowing him to sign the 

settlement agreement ending the 2011 ejectment action without litigating a counterclaim for 

fraudulent non-disclosure of the title defects created by the Lifetime Membership.  Hutson alleges 

that, as a result of signing the settlement agreement instead of litigating a fraudulent non-disclosure 

counterclaim, he was precluded from making the same claim in the Federal class action lawsuit 

against the TLC Parties, on which he would have prevailed.  The Court disagrees.   

Integral to defeating summary judgment on a claim for legal malpractice is expert 

testimony expressly stating that the Plaintiff “most probably” would have obtained a better result 

in the underlying matter “but for” the alleged breach of an attorney’s standard of care.  See, Doe 

v. Howe, 367 S.C. 432, 445-46, 626 S.E.2d 25 (Ct. App. 2005)(affirming summary judgment for

attorney when plaintiff’s expert did not testify that plaintiff would have received a greater 
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10 

settlement “but for” the attorney’s breach of the standard of care); Harris Teeter, Inc. v. Moore & 

Van Allen, PLLC, 390 S.C. 275, 290, 701 S.E.2d 742 (2010)(affirming summary judgment for 

attorney when plaintiff’s expert did not testify that plaintiff would have obtained a better outcome 

had the attorneys not breached their standard of care).  The question of the success of the 

underlying claim is a question of law.  Holmes v. Haynsworth, Sinkler, & Boyd, P.A., 408 S.C. 

620, 636, 760 S.E.2d 399 (2014) citing, Howe, 367 S.C. at 442. 

Here, the Court finds that Hutson cannot establish that he would have prevailed on a claim 

for fraudulent nondisclosure of title defects created by the Lifetime Memberships.  First, Hutson’s 

expert does not assert that Hutson “most probably” would have achieved a better result.  Thus, 

Hutson cannot establish this essential element.  

Furthermore, while ordinarily the issue of proximate cause is a jury question, where there 

is no genuine issue of material fact concerning proximate cause, the Court may grant summary 

judgment.  Singleton v. Sherer, 377 S.C. 203, 659 S.E.2d 196, 206 (Ct. App. 2008).  The Court 

finds that there is no genuine issue of material fact precluding summary judgment.   

Here, the evidence is capable of only one reasonable inference.  Hutson was aware of the 

Lifetime Memberships prior to closing on the LPA.  Page 5 of the LPA required Hutson to “within 

ninety (90) days after the Effective Date [of the LPA], investigate Seller’s title to the Premises and 

identify any exceptions to title which are not acceptable to Purchaser.”  The LPA further states “if 

Purchaser does not notify Seller in writing of Title Exceptions within ninety days after the 

Effective Date, then the Purchaser shall be deemed to have accepted title to the premises with all 

exceptions and conditions.”   

Accordingly, by the time the TLC Parties initiated the 2011 ejectment action, Hutson had 

accepted title to the premises with all exceptions and conditions based upon the plain and 
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11 

unambiguous terms of the LPA.  Thus, Hutson could not prevail on a claim alleging title defects 

during the 2011 ejectment, as he had already contractually agreed to accept title “with all 

exceptions and conditions.”   

Moreover, Hutson had knowledge of the Lifetime Memberships before he closed on the 

LPA, and also was on notice that the Lifetime Memberships could impact clear title to the property 

before he closed on the LPA.  Thus, a fraud claim against the TLC Parties with respect to alleged 

concealment of title defects created by the Lifetime Memberships would necessarily fail.   

To establish fraud, the following nine elements must be shown: 1) a representation or 

nondisclosure of a material fact, 2) its falsity, 3) its materiality, 4) either knowledge of its falsity 

or a reckless disregard of its truth or falsity, 5) intent that the representation be acted upon, 6) the 

hearer's ignorance of its falsity, 7) the hearer's reliance on its truth, 8) the hearer's right to rely 

thereon, and 9) the hearer's consequent and proximate injury.  Kiriakides v. Atlas Food Sys. 

& Servs., Inc., 338 S.C. 572, 586, 527 S.E.2d 371, 378 (Ct.App.2000).   

Although Hutson’s expert affidavit suggests that Hutson was “unaware” the Lifetime 

Memberships created a title defect, the documentary evidence in the record before the Court shows 

that Hutson was, in fact, aware that the Lifetime Memberships could impact title to the subject 

property.  In fact, the Federal District Court made very specific factual findings that Hutson knew 

about the membership agreements at the time he purchased the Big Water Resort.  (4-5-16 Report 

& Recommendation of Judge Baker at 23, note 5.).  Among other things, the District Court notes 

that Hutson’s real estate agent contacted an attorney regarding the lifetime memberships and how 

they would impact obtaining clear title to the property, Hutson admitted at the District Court 

hearing he knew there were memberships, and Hutson stated he and his original attorney “sat at 

the table together and went over” the membership agreements before closing.  Therefore, to the 
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12 

extent that Hutson alleges the TLC Parties fraudulently concealed that the Lifetime Memberships 

could impact clear title to the property, the evidence establishes that Hutson was not ignorant to 

this fact.  Accordingly, as a matter of law, Hutson cannot show that he “most probably” would 

have prevailed against the TLC Parties in a claim for fraudulent nondisclosure of title defects.   

The Court finds that, viewing the evidence in the light most favorable to Hutson, no 

material facts are in dispute and Hutson cannot satisfy all four elements of a legal malpractice 

claim against Weissenstein.  

IV 

Weissenstein also argues that Hutson’s legal malpractice claim is barred by the statute of 

limitations.  The Court agrees. 

The statute of limitations for a legal malpractice action is three years. S.C. Code Ann. § 

15-3-530(5) (2005) (stating the statute of limitations for “an action for assault, battery, or any

injury to the person or rights of another, not arising on contract and not enumerated by law” is 

three years); see Berry v. McLeod, 328 S.C. 435, 444–45, 492 S.E.2d 794, 799 

(Ct.App.1997) (concluding that section 15–3–530(5) of the South Carolina Code provides a 

three-year statute of limitations for legal malpractice actions).  

Under the discovery rule, the limitations period commences when the facts and 

circumstances of an injury would put a person of common knowledge and experience on notice 

that some claim against another party might exist. Burgess v. Am. Cancer Soc'y, S.C. Div., Inc., 

300 S.C. 182, 186, 386 S.E.2d 798, 800 (Ct.App.1989); see S.C. Code Ann. § 15–3–535 

(2005) (“[A]ll actions initiated under Section 15–3–530(5) must be commenced within three 
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years after the person knew or by the exercise of reasonable diligence should have known that he 

had a cause of action.”). “This standard as to when the limitations period begins to run 

is objective rather than subjective.” Burgess, 300 S.C. at 186, 386 S.E.2d at 800. “Therefore, the 

statutory period of limitations begins to run when a person could or should have known, through 

the exercise of reasonable diligence, that a cause of action might exist in his or her favor, rather 

than when a person obtains actual knowledge of either the potential claim or of the facts giving 

rise thereto.” Id. 

As the Court has described in detail, Hutson was aware of the Lifetime Memberships and 

the possibility that the Lifetime Memberships could impact clear title to the property prior to 

closing on the LPA.  Therefore, to the extent that Hutson believes a fraud counterclaim should 

have been asserted by Weissenstein in the 2011 ejectment action against the TLC Parties related 

to nondisclosure of alleged title defects created by the Lifetime Memberships, Hutson knew or 

should have known of this claim prior to the conclusion of the 2011 ejectment action.  The 2011 

ejectment action concluded on April 13, 2012 when Judge James entered a consent order adopting 

the settlement agreement signed by the parties.   

The Court finds that Mr. Hutson knew or should have known that Mr. Weissenstein did not 

assert a cause of action for fraudulent nondisclosure of alleged title defects caused by the Lifetime 

Memberships at that time.  This action, alleging malpractice against Weissenstein was filed on 

September 9, 2018.  The Court finds that this action was filed after the expiration of the three-

year statute of limitations.    

V 

After consideration of the material in the record, the relevant law, the parties’ memoranda, 

and the oral arguments of the parties, Defendant’s motion for summary judgment is GRANTED. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 F

eb 25 8:42 A
M

 - S
U

M
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

4301583

88



14 

[Judge’s Electronic Signature to Follow] 
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IN THE COURT OF COMMON PLEAS
FOR THE THIRD JUDICIAL CIRCUIT

CASE NO.: 2018-CP-43-1583

DEFENDANT PAUL WEISSENSTIEN’S
MOTION TO DISMISS OR FOR SUMMARY

JUDGMENT

STATE OF SOUTH CAROLINA

COUNTY OF SUMTER

MB HUTSON A/K/A MB HUTSON,

Plaintiffs,

vs.

PAUL WEISSENSTEIN (Attorney)/ )
PAUL WEISSENSTEIN,

Defendants.

TO: MB HUTSON/MB HUDSON, PRO SE PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that Defendant Paul Weissenstein, by and through

his undersigned attorneys, hereby moves for an Order dismissing Plaintiff’s Amended Complaint

in its entirety or for an Order granting Summary Judgment dismissing Plaintiff’s Amended

Complaint with prejudice. This Motion is brought pursuant to Rules 12(b)(6) and 56, SCRCP, and

such other law and argument as is appropriate. Defendants’ motion is based on the pleadings,

supporting memoranda to be submitted prior to a hearing on this motion, and arguments of counsel.

The particular grounds for this motion are as follows:

1. Plaintiff’s Amended Complaint fails to allege allegations that would support a
claim of Legal Malpractice. In particular, Plaintiff fails to identify specific alleged
negligence by the Defendant and instead seeks to improperly impute alleged
negligence of Plaintiff’s prior attorney on this Defendant with any allegations
supporting such liability;

2. Plaintiff was aware of all alleged “title defects” to the subject property prior to the
underlying litigation that is the alleged subject of this malpractice claim, and thus,
had no recourse for alleged title defects in the underlying litigation;

3. Plaintiff’s claims are expressly and wholly barred by the terms of the contracts and
agreements related to Plaintiff’s attempt to lease and purchase the subject property
in 2010, during which Defendant did not represent the Plaintiff;
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4. Plaintiff was aware of each and every allegation that he alleges constitutes
malpractice on the part of this Defendant prior to September 4, 2015, and thus,
Plaintiff’s claims are time-barred in their entirety.

WHEREFORE, Defendant respectfully requests an order dismissing Plaintiff’s Amended

Complaint in its entirety pursuant to Rule 56, SCRCP or in the alternative pursuant to Rule

12(b)(6), SCRCP for failure to state an actionable claim against this Defendant, for the costs of

this action, and for such other and further relief as this court deems just and proper.

This 3 day of October, 2018.

Respectfully submitted,

EARHART OVERSTREET LLC

By: s/Steven R. Kropski
DAVID W. OVERSTREET
State Bar No.: 16965

STEVEN R. KROPSKI
State Bar No.:101441

Attorneys for Defendant Paul Weissenstein

PO Box 22528
Charleston, SC 29413
843-972-9400
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  IN THE COURT OF COMMON PLEAS 
FOR THE THIRD JUDICIAL CIRCUIT 
 
CASE NO.: 2018-CP-43-1583 
 
 
 

DEFENDANT PAUL WEISSENSTIEN’S 
MEMORANDUM IN SUPPORT OF 

MOTION TO DISMISS OR FOR SUMMARY 
JUDGMENT 

  
 

STATE OF SOUTH CAROLINA 
 
COUNTY OF SUMTER 
 
MB HUTSON A/K/A MB HUTSON, 
 

Plaintiff, 
 
vs. 
 
PAUL WEISSENSTEIN (Attorney)/  
PAUL WEISSENSTEIN, 

 
Defendants. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

BACKGROUND 
 

A. Purchase of Campground Business and Lease Purchase Agreement 

On December 15, 2010, Plaintiff M.B. Hutson (“Hutson”) entered into a lease purchase 

agreement (“LPA”) related to approximately thirty (30) acres of real property in Clarendon 

County, South Carolina (“Property”).  (Exhibit A, also attached to Amended Complaint as Exhibit 

9, “LPA”).  At the time of execution of the LPA, the owners of the Property operated a campground 

known as Big Water Resorts.  In connection with the LPA, Plaintiff also agreed to purchase the 

stock of the Big Water Resorts operating company (“BWR, LLC”).  (See, LPA pg. 4).  Hutson 

was represented by an attorney, Andrew F. Tucker, Esq., with respect to the LPA and purchase of 

BWR, LLC.  (LPA pg. 19).   

Prior to entering into the LPA and agreement to purchase BWR, LLC, BWR, LLC sold 

lifetime retail membership agreements to the individuals and families who became members of the 

Big Water Resorts campground.  (Ex. 7 to Amended Complaint).  These agreements, between 

BWR, LLC and the campground members gave the members exclusive access to the campground.  

(Id.).    
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In connection with the LPA, the parties acknowledged that Hutson wished to develop 

residential structures on certain portions of the unimproved Property.  (LPA pg. 3).  In this respect, 

the LPA provided Hutson an opportunity to examine marketable title to the Property.  In particular, 

page 5 of the LPA states: 

Purchaser shall, within ninety (90) days after the Effective Date (of 
the LPA), investigate Seller’s title to the Premises and identify any 
exceptions to title which are not acceptable to Purchaser.  Purchaser 
shall within ninety (90) days after the Effective Date provide Seller 
notice of any such Title Exception.  If Purchaser does not notify 
Seller in writing of Title Exceptions within ninety days after the 
Effective Date, then the Purchaser shall be deemed to have accepted 
title to the premises with all exceptions and conditions.  If Purchaser 
timely notifies Seller of Title Exceptions (other than the Title 
Exceptions that can be cured by the payment of money to satisfy any 
liens as of the Closing, which Title Exceptions shall be cured as of 
the Closing), Seller may (but shall not required to) cause all Title 
Exceptions to be deleted as Exceptions from the Title Commitment, 
as the case may be, on or prior to 30 days prior to closing (the “Cure 
Deadline”).   If Seller fails or refuses to cure any Title Exceptions 
prior to the Cured Deadline, then Purchaser may, as its sole and 
exclusive remedy for the existence of, or Seller’s failure to cure, 
such Title Exceptions before the Cured Deadline, elect to terminate 
this Agreement, or waive its right to terminate this Agreement in 
writing and accept the Title Commitment with all uncured Title 
Exceptions. 
 

(LPA pg. 5).   

  In other words, the LPA expressly states that Seller had ninety (90) days from December 

15, 2010 to identify any problems with title to the property, and if those title defects were not 

cured, he could terminate the LPA.  (Id.).  On November 11, 2010, Hutson’s realtor wrote to the 

realtor for the owners of the Property:  

Attached is Susan’s lifetime membership info. (sic) regarding Big 
Water camp ground.  My buyer is concerned about the “life time” 
members and the impact they can have on the future development 
of the property.  In other words, in your opinion, what is the easiest, 
legal way to terminate the lifetime memberships of Big Water?  Will 
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these memberships have an impact on obtaining clear title for the 
property.? 

 
(Exhibit B, “Realtor Email”)(emphasis added).   
  
  Thus, no later than November 11, 2010, Hutson had concerns about the impact on title to 

the Property and the ability to develop the Property.  Pursuant to the terms of the LPA, that he 

signed on December 15, 2010, he then had ninety (90) days to investigate the impact of the lifetime 

membership agreements on title to the property (and any other defects).  (LPA pg. 5).  It appears 

that neither Hutson, nor his lawyer, identified the memberships as a title defect or sought to 

terminate the LPA based upon the membership agreements.   

B. Hutson Defaults on LPA 

  By November 29, 2011, Hutson had defaulted on his monthly payment obligations under 

the LPA and the owners of the Property sought to eject him.  (Exhibit C, “Ejectment Action”).  

The Ejectment Action resulted in litigation between Hutson and the owners of the Property.  (“2011 

LPA Default Litigation”).  Defendant Weissenstein represented Hutson in the 2011 LPA Default 

Litigation, which ultimately resulted in a settlement agreement providing Hutson additional time 

to attempt to gain the funds necessary to comply with the LPA.  (Exhibit D, Settlement 

Agreement).   

  Defendant Weissenstein did not represent Hutson with respect to the LPA itself, nor did he 

have any part of the dealings that resulted in Hutson purchasing BWR, LLC.  Instead, Mr. 

Weissentein represented Hutson only after Hutson had defaulted on his obligations required by the 

LPA.   

LEGAL STANDARD 

“It is elementary that the principal purpose of pleadings is to inform the pleader’s adversary 

of legal and factual positions which he will be required to meet on trial.”  Shirley’s Iron Works, 
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Inc. v. City of Union, 403 S.C. 560, 547, 743 S.E.2d 778, 785 (2013).  In considering a motion to 

dismiss a complaint based on failure to state facts sufficient to constitute a cause of action, the trial 

court must base its ruling solely on allegations set forth in the complaint.  Doe v. Marion, 373 S.C. 

390, 645 S.E.2d 245 (2007).  “However, on a 12(b)(6) motion, the court is required to presume all 

well pled facts, not propositions of law, to be true.”  HHHunt Corporation v. Town of Lexington, 

389 S.C. 623, 235, 699 S.E.2d 699, 705 (Ct. App. 2010)   “The circuit court may dismiss a claim 

when the defendant demonstrated the Plaintiff’s failure to state facts sufficient to constitute a cause 

of action in the pleadings filed with the court.”  Hambrick v. GMAC Mortgage Corp., 370 S.C. 

118, 634 S.E.2d 5 (Ct. App. 2006).  

 "Summary judgment is proper when there is no genuine issue as to any material fact and 

the moving party is entitled to a judgment as a matter of law." Rule 56, SCRCP; South Carolina 

Prop. & Cas. Guar. Ass'n. v. Yensen, 345 S.C. 512, 528, 518, 548 S.E.2d 880, 883 (Ct.App.2001).  

“When ruling on a motion for summary judgment, the trial judge must consider all of the 

documents and evidence within the record, including the pleadings, depositions, answers to 

interrogatories, admissions on file, and affidavits.”  Anthony v. Padmar, Inc., 307 S.C. 503, 415 

S.E.2d 828 (Ct. App. 1992); Gilmore v. Ivey, 290 S.C. 53, 348 S.E.2d 180 (Ct. App. 1986).  “Once 

the party moving for summary judgment meets the initial burden of showing an absence of 

evidentiary support for the opponent's case, the opponent cannot simply rest on mere allegations 

or denials contained in the pleadings.”  Bradley v. Doe, 374 S.C. 622, 626, 649 S.E.2d 153 (Ct. 

App. 2007).  “Factual statements, whether made during argument or in written briefs or 

memoranda, ordinarily may not be considered by the court in determining whether a genuine issue 

of material fact exists.”  Gilmore, 290 S.C. 53, 348 S.E.2d 180. 
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ARGUMENT 

I. Hutson’s Amended Complaint Should Be Dismissed as it Fails to Plead A Cause of 
Action for Legal Malpractice 

 
  Under South Carolina law, a plaintiff must establish four elements in a legal malpractice 

action: “(1) The existence of an attorney-client relationship; (2) A breach of duty by the attorney; 

(3) Damage to the client; and (4) Proximate cause of the client's damages by the breach."  Argoe 

v. Three Rivers Behavioral Ctr. & Psychiatric Solutions, 388 S.C. 394, 402, 697 S.E.2d 551, 555 

(2010) (quoting Rydde v. Morris, 381 S.C. 643, 647, 675 S.E.2d 431, 433 (2009))1.  Failure to 

establish any one of the four elements of a legal malpractice renders the legal malpractice claim 

insufficient as a matter of law.  See, e.g., Henkel v. Winn, 346 S.C. 14, 18, 550 S.E.2d 577, 579 

(Ct. App. 2001). 

  Here, Hutson fails to plead the essential elements of a claim for legal malpractice.  In its 

entirety, Hutson’s Amended Complaint alleges that he was “doomed from the beginning” as the 

lifetime memberships would prohibit him from ever developing the property.  He alleges that due 

to the failure to discover that the lifetime memberships allegedly operated as a title defect, he was 

1 Although Plaintiff asserts separate causes of action; all three arise out of the same 
underlying facts and are premised on the same alleged professional negligence.  Therefore, 
regardless of how they are styled, the causes of action simply allege one claim for legal 
malpractice.  RFT Mgmt. Co. v. Tinsley & Adams L.L.P., 399 S.C. 322, 336, 732 S.E.2d 166, 173 
(2012) (where a “claim for breach of fiduciary duty ar[ises] out of the duty inherent in the attorney-
client relationship and it ar[ises] out of the same factual allegations,” the “claim for legal 
malpractice necessarily encompasse[s] a breach of the fiduciary duty an attorney has to his or her 
client”). 
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never able to generate enough revenue to meet his obligations under the LPA2.  Hutson blames 

Defendant Weissenstein for this error. 

  Mr. Hutson, however, misses the point and fails to plead an attorney-client relationship 

between Weissenstein and Hutson with respect to the LPA.  It is indisputable, and clear based on 

the four corners of the pleading and its exhibits that the failure to discover the alleged title defect 

created by the lifetime memberships was an error made within the ninety (90) days following 

execution of the LPA.  Mr. Weissenstein was not Hutson’s attorney at that time, nor at any time 

prior to the execution of the LPA.  At all times relevant to this alleged error, Hutson was 

represented by a different attorney.    

  Accordingly, as Weissenstein was not Hutson’s attorney with respect to the alleged 

negligence, Hutson cannot maintain a legal malpractice action against Weissenstein.   

II. Defendant is entitled to Summary Judgment 

 As an initial matter, as there are no circumstances under which Hutson can ever establish 

an attorney-client relationship between Hutson and Weissenstein as it relates to the LPA, 

Weissenstein is entitled to summary judgment dismissing the Amended Complaint with 

prejudice.   

 Moreover, the facts show beyond any scintilla of evidence that additional grounds compel 

a grant of summary judgment for Weissenstein.   

A. Hutson’s Action is Barred by the Statute of Limitations 

 First, it is indisputable that Hutson was aware of the membership interests, and the 

possibility of a title defect no later than November 11, 2010.  The 2011 LPA Default Litigation 

2 Defendant does not agree or concede that the lifetime memberships did in fact create a 
title defect.  Rather, for purposes of this motion merely accepts the allegations as true as required 
under Rule 12(b)(6).   
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concluded via settlement on March 30, 2012 when Hutson signed the Settlement Agreement. (Ex. 

D).  To the extent that Hutson alleges Weissenstein was negligent in not asserting fraud 

counterclaims alleging concealment of the alleged membership agreement title defect, Hutson 

knew or should have known of this alleged negligence no later than the date he agreed to 

discontinue the subject litigation—i.e. March 30, 2012.   

 The statute of limitations for a legal malpractice action is three years. S.C. Code Ann. § 

15-3-530(5) (2005) (stating the statute of limitations for “an action for assault, battery, or any 

injury to the person or rights of another, not arising on contract and not enumerated by law” is 

three years); see Berry v. McLeod, 328 S.C. 435, 444–45, 492 S.E.2d 794, 799 

(Ct.App.1997) (concluding that section 15–3–530(5) of the South Carolina Code provides a 

three-year statute of limitations for legal malpractice actions). Under the discovery rule, the 

limitations period commences when the facts and circumstances of an injury would put a person 

of common knowledge and experience on notice that some claim against another party might 

exist. Burgess v. Am. Cancer Soc'y, S.C. Div., Inc., 300 S.C. 182, 186, 386 S.E.2d 798, 800 

(Ct.App.1989); see S.C. Code Ann. § 15–3–535 (2005) (“[A]ll actions initiated under Section 

15–3–530(5) must be commenced within three years after the person knew or by the exercise of 

reasonable diligence should have known that he had a cause of action.”). “This standard as to 

when the limitations period begins to run is objective rather than subjective.” Burgess, 300 S.C. 

at 186, 386 S.E.2d at 800. “Therefore, the statutory period of limitations begins to run when a 

person could or should have known, through the exercise of reasonable diligence, that a cause of 

action might exist in his or her favor, rather than when a person obtains actual knowledge of either 

the potential claim or of the facts giving rise thereto.” Id. 
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 As March 30, 2012 is over six years before this legal malpractice action was commenced, 

Hutson’s legal malpractice action is time barred.  Accordingly, Defendant is entitled to Summary 

Judgment on statute of limitations grounds. 

B. Defendant Cannot Show A Likelihood of Success on the Merits of the Underlying 
Litigation 
 

Integral to defeating summary judgment on a claim for legal malpractice is expert 

testimony explicitly stating that the Plaintiff “most probably” would have obtained a better result 

in the underlying matter “but for” the alleged breach of an attorney’s standard of care.  See, Doe 

v. Howe, 367 S.C. 432, 445-46, 626 S.E.2d 25 (Ct. App. 2005)(affirming summary judgment for 

attorney when plaintiff’s expert did not testify that plaintiff would have received a greater 

settlement “but for” the attorney’s breach of the standard of care); Harris Teeter, Inc. v. Moore & 

Van Allen, PLLC, 390 S.C. 275, 290, 701 S.E.2d 742 (2010)(affirming summary judgment for 

attorney when plaintiff’s expert did not testify that plaintiff would have obtained a better outcome 

had the attorneys not breached their standard of care).  The question of the success of the 

underlying claim is a question of law.  Holmes v. Haynsworth, Sinkler, & Boyd, P.A., 408 S.C. 

620, 636, 760 S.E.2d 399 (2014) citing, Howe, 367 S.C. at 442.   

Here, to the extent that Hutson alleges that Weissenstein was negligent by not interposing 

a counterclaim alleging fraudulent concealment of a title defect created by the lifetime membership 

agreement, it is beyond any factual dispute that this claim had no merit as a matter of law, and 

would not have been successful in the underlying litigation. 

 It is indisputable, based upon the documentary evidence that Hutson was aware of the 

lifetime memberships prior to executing the LPA, and was aware that the lifetime memberships 

could impact title to the property and his ability to develop the property, yet did not raise an 
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objection to this title defect within the ninety (90) day title investigation period contained within 

the LPA.   

In order to prove fraud, the following elements must be shown: (1) a representation; (2) its 

falsity; (3) its materiality; (4) either knowledge of its falsity or a reckless disregard of its truth or 

falsity; (5) intent that the representation be acted upon; (6) the hearer's ignorance of its falsity; (7) 

the hearer's reliance on its truth; (8) the hearer's right to rely thereon; and (9) the hearer's 

consequent and proximate injury. King v. Oxford, 282 S.C. 307, 318 S.E.2d 125 (Ct.App.1984). 

Here, as Hutson unquestionably knew about the lifetime memberships, and had already 

been alerted to a possible problem with title to the Property or the ability to develop the property 

before he signed the LPA, Hutson could never maintain a fraud cause of action seeking to undo 

the LPA as a matter of law.  Simply put, although the owners of the Property made no false 

statement to Hutson concerning the title impact of the membership agreements, Hutson was 

indisputably not ignorant to the possibility of a title defect even before he entered into the LPA 

which he now alleges that he wanted to rescind.   

Accordingly, as a matter of law, a fraud counterclaim in the 2011 LPA Default Litigation 

would have been unsuccessful and likely frivolous.  Therefore, Weissenstein is entitled to 

summary judgment on Hutson’s legal malpractice claims, and the Amended Complaint should be 

dismissed with prejudice.   

CONCLUSION 

 For the reasons stated herein, the Amended Complaint should be dismissed with prejudice. 

[SIGNATURE PAGE TO FOLLOW] 

 
 

 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2018 D

ec 07 9:44 A
M

 - S
U

M
T

E
R

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

4301583

253



This 6 day of December, 2018. 
 

 

 
 
 

Respectfully submitted, 
 
EARHART OVERSTREET LLC 
 
 
By: s/Steven R. Kropski  

DAVID W. OVERSTREET 
State Bar No.: 16965 
 
STEVEN R. KROPSKI 
State Bar No.:101441 

 
Attorneys for Defendant Paul Weissenstein  
 

PO Box 22528 
Charleston, SC 29413 
843-972-9400 
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 IN THE COURT OF COMMON PLEAS 
FOR THE THIRD JUDICIAL CIRCUIT 

CASE NO.: 2018-CP-43-1583 

DEFENDANT PAUL WEISSENSTIEN’S 
MEMORANDUM IN OPPOSITION TO 

PURPORTED MOTION TO RECONSIDER 

STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

MB HUTSON A/K/A MB HUTSON, 

Plaintiff, 

vs. 

PAUL WEISSENSTEIN (Attorney)/ 
PAUL WEISSENSTEIN, 

Defendant. 

Via order entered February 25, 2019, this Court granted summary judgment for the 

Defendant.  On February 26, 2019, the undersigned emailed the entered order granting summary 

judgment to Plaintiff.  (Exhibit A).     

Prior to entry of the order granting summary judgment, on February 13, 2019, Plaintiff 

filed a document entitled “motion to reconsider.”  On April 12, 2019 the undersigned received a 

hearing notice related to the subject motion to reconsider, setting a hearing on the motion for April 

22, 2019.  Defendant respectfully requests that the motion be dismissed without oral argument as 

defective, as no proper or valid motion to reconsider pursuant to Rule 59(e) was filed.   

 “A motion to alter or amend the judgment shall be served not later than 10 days after 

receipt of written notice of the entry of the order.”  Rule 59(e), SCRCP.  “A motion under Rule 

59(e) is timely if it is served not later than 10 days after receipt of written notice of the entry of the 

order.”'  Coward Hund Constr. Co. v. Ball Corp., 336 S.C. 1, 3, 518 S.E.2d 56, 57 (Ct. App. 

1999)(emphasis added).   

Here, no Rule 59(e) motion was filed within 10 days of the entry of the order granting 

summary judgment.  Moreover, the undersigned expressly advised the Plaintiff that he need not 
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2 

wait until entry of the order to file a motion to reconsider.  (Exhibit B).  Thus, there is no pending 

motion to reconsider.   

Similar facts were recently discussed by the South Carolina Supreme Court in Overland, 

Inc. v. Nance, 423 S.C. 253, 256, 815 S.E.2d 431, 432-433 (2018).  In Overland, the Supreme 

Court reiterated that the time limitations of Rule 59(e) cannot be altered by the trial court or 

agreement of the parties.  Id.   

Specifically, the Supreme Court identified that the Circuit Court loses jurisdiction over the 

matter after the time period for filing post-judgment motions lapses.  Id., (citing, Russell v. 

Wachovia Bank, N.A., 370 S.C. 5, 20, 633 S.E.2d 722, 730 (2006)(“Generally, a trial judge loses 

jurisdiction over a case when the time to file post-trial motions has elapsed.”); Doran v. Doran, 

288 S.C. 477, 343 S.E.2d 618 (1986) (on appeal from an order entered just before the effective 

date of the Rules of Civil Procedure, holding the trial court lost the power to modify the final order 

after end of the term of court, and noted that under Rule 59(e) the trial court would have the power 

to alter or amend such an order for a ten-day period after entry of judgment)). 

In summarizing their clarification of the rule, the Supreme Court held “the failure to serve 

a Rule 59(e) motion within ten days of receipt of notice of entry of the order converts the order 

into a final judgment, and the aggrieved party's only recourse is to file a notice of intent to appeal.”  

Overland, 423 S.C. at 257, 815 S.E.2d 431, 433 (emphasis added).   

Here, when Plaintiff filed the current motion purporting to be a motion to reconsider, there 

were no orders entered that could be reconsidered.  On February 25, 2019, the order granting 

summary judgment was entered.  Thereafter, Plaintiff did not file a Rule 59(e) motion. 

Accordingly, there is no valid motion to reconsider pending.   
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Furthermore, as no Rule 59(e) motion was filed within 10 days of entry of the order 

granting summary judgment, the order granting summary judgment is a final order and the Court 

lacks jurisdiction to alter or amend the subject order.  Thus, the purported motion to reconsider 

should be dismissed without oral argument. 

To the extent that the Court decides to hear the purported motion to reconsider on the 

merits, the motion fails to identify any grounds for reconsideration.   

A party may request that a trial court reconsider its prior ruling where the party believes 

the trial court misunderstood, failed to fully consider, or overlooked an argument or issue.  Elam 

v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772, 780 (2004).  As the purported

motion to reconsider was filed prior to entry of the order, it necessarily does not identify any 

specific error of law or material argument or issue.  Moreover, the purported motion to reconsider 

simply reiterates the same arguments made at the hearing on the motion for summary judgment. 

Thus, to the extent that the Court decides to hear Plaintiff’s motion to reconsider on the 

merits, the motion should be denied.   

CONCLUSION 

For the reasons stated herein, the purported motion to reconsider should be dismissed as 

the order granting summary judgment has become final, and the Court lacks jurisdiction to alter 

or amend the subject order.  Defendant respectfully requests an order dismissing the purported 

motion to reconsider without a hearing. 

Further, to the extent the Court decides to hear the motion on its merits, Plaintiff identifies 

no grounds for reconsideration and the motion should be denied.   
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This 12 day of April, 2019. 

Respectfully submitted, 

EARHART OVERSTREET LLC 

By: s/Steven R. Kropski 

STEVEN R. KROPSKI 
State Bar No.:101441 

Attorneys for Defendant Paul Weissenstein 

PO Box 22528 
Charleston, SC 29413 
843-972-9400
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