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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

WILLIAM REED, DONNA REED,
BONNIE YOUMANS, JANE YATES,
PHILLIP CAULDER, all individually
and for the benefit and on behalf of all
others similarly situated,

No. 2:14-cv-01583-DCN

Plaintiffs,

Vvs.
ORDER

BIG WATER RESORT, LLC; TLC
HOLDINGS, LLC; RICHARD CLARK;
JAMES THIGPEN; JIMMY “STEVE”
LOVELL; and OCOEE, LLC,

Defendants.

BIG WATER RESORT, LLC; TLC
HOLDINGS, LLC; RICHARD CLARK;
JAMES THIGPEN; JIMMY “STEVE”
LOVELL; OCOEE, LLC,

Third-Party Plaintiffs,

VSs.

M.B. HUTSON, a/k/a M.B. HUDSON,

Third-Party Defendant.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

This matter is before the court on the following three motions: (1) a motion for
sanctions filed by third-party plaintiffs Big Water Resort LLC, Richard Clark, Jimmy
Lovell, James Thigpen, Ocoee LLC, and TLC Holdings LLC (“third-party plaintiffs’)
(ECF No. 179); (2) a motion for summary judgment filed by third-party plaintiffs (ECF
No. 183); and (3) a motion for summary judgment filed by third-party defendant M.B.

Hutson a/k/a M.B. Hudson (“Hutson”) (ECF No. 228). Pursuant to the provisions of
1
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Title 28 U.S.C. § 636(b)(1) and Local Rule 73.02(B)(2)(e), the court referred all pretrial
matters in this case, involving a pro se litigant, to United States Magistrate Judge Mary
Gordon Baker. The magistrate judge conducted a hearing on the aforementioned motions
on March 16, 2016 and submitted a report and recommendation (“R&R”) to this court
recommending that the court deny third-party plaintiffs’ motion for sanctions, grant third-
party plaintiffs’ motion for summary judgment, and deny Hutson’s motion for summary
judgment. For the reasons set forth below, the court adopts the R&R, denies third-party
plaintiffs’ motion for sanctions, grants third-party plaintiffs’ motion for summary
judgment, and denies Hutson’s motion for summary judgment.

I. BACKGROUND

The plaintiffs are members of a putative class of over 1,000 individuals who
purchased memberships in defendant Big Water Resort, LLC. Am. Compl. 1740, 41.
The Big Water Resort, LLC membership agreements (“membership agreements”) grant
plaintiffs “a right to use all . . . campground facilities and services” at Big Water Resort
(“BWR?™), a recreational campground and an accommodation located in Clarendon
County, South Carolina and owned by TLC Holdings LLC. 1d. 9 14, 79. Third-party
plaintiffs Big Water Resort, LLC, TLC Holdings, LLC, Richard Clark (“Clark™), James
Thigpen (“Thigpen™), and Jimmy “Steve” Lovell (“Lovell”) allegedly had an interest in
BWR in various capacities, fully set forth in the court’s order on plaintiffs’ motion to
certify class. Id. 99 17, 19; see also ECF No. 193. Big Water Resort, LLC sold
memberships from BWR’s opening in 2003 until the it was transferred to third-party
defendant Hutson in December 2010 through a lease-purchase agreement. Am. Compl.

99 70-72; Hutson Answer and Countercl. § 5.

21
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Plaintiffs make various allegations regarding this transfer. They allege that:
(1) Big Water Resort, LLC was insolvent at the time of the transfer; (2) Hutson did not
have the financial ability to continue its operations; and (3) there was no long term
contract between defendant TLC Holdings, LLC—the owner of the property on which
BWR is located—and Big Water Resort, LLC to ensure that members would have
continued access to BWR. Am. Compl. 99 36, 38, 82. Following this transaction, the
BWR became a public facility and Big Water Resort, LLC ceased operations. 1d. 128,
82.

Plaintiffs, taking issue with this conversion, filed suit in this court on April 22,
2014. The disputes between plaintiffs and third-party defendants have been settled. The
court entered an order granting preliminary approval of the class settlement. ECF No.
248. The final fairness hearing, during which the court considered whether to finally
approve the class action settlement, was held on May 16, 2016. The issues now before
the court involve ancillary disputes between third-party plaintiffs and Hutson.

In December 2011, TLC Holdings, LLC instituted an action against Hutson in the
Court of Common Pleas for Clarendon County for “breach of the lease-purchase
agreement, seeking damages and ejectment.” Third-Party Pls.” Mot. Ex. 4. Hutson filed
a third-party complaint against Clark, Lovell, and Thigpen. Id. at Ex. 5. The parties
entered into a settlement agreement resolving the dispute on March 30, 2012. In this
action, third-party plaintiffs allege that:

In March 2012, the parties to the lease-purchase agreement entered into a

Settlement Agreement. The terms of the Settlement Agreement imposed

many duties on [Hutson], including the duty to make certain

improvements to the campground property and the duty to make certain

payments to [TLC Holdings, LLC]. The Settlement Agreement was
approved by consent order in April 2012.

3
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Third-Party Defs.” Answer 9 138; see also Ex. 6. Judge James approved the Settlement
Agreement and incorporated it into a Consent Order in April 2012. Third-Party Pls.’
Mot. Ex. 7. Hutson defaulted on the March 2012 Settlement Agreement, and despite
third-party plaintiffs notifying him of such default on numerous occasions, he did not
cure the default. Third-Party Defs.” Answer 99 139-40; see also Ex. 9. Third-party
plaintiffs filed an affidavit of default in December 2013, and Hutson filed a “motion to
set aside the affidavit of default and a motion for a temporary restraining order” in
response. Id. § 141; see also Third-Party Pls.” Mot. Exs. 11-13. On March 23, 2013,
Judge James declined to set aside the affidavit of default or issue a preliminary injunction
and ruled that the March 2012 Settlement Agreement and April 2012 Consent Order

should be enforced. Id. 9 144; see also Ex. 8. Judge James deemed the lease-purchase

agreement terminated and ordered Hutson to vacate the property pursuant to the terms of
the settlement agreement. Id. In April 2014, Hutson vacated the property, at which time
Clark, Lovell, and Thigpen resumed operation of BWR. Id. { 145.

After plaintiffs filed suit in this court, third-party plaintiffs filed a third-party
complaint against Hutson alleging that Hutson failed to operate BWR in a manner
beneficial to the members. Defs.” Answer, ECF No. 72, § 133. Third-party plaintiffs
allege that in December 2010, they sold their membership interests in Big Water Resort,
LLC to Hutson pursuant to a lease-purchase agreement, making Hutson the sole member
of the LLC. Id. q 134. According to third-party plaintiffs’ complaint, the sale price was
$500,000.00, $499,990.00 of which was payable under a promissory note executed by
Hutson in favor of Clark, Lovell, and Thigpen. Id.; see also Defs.” Mot. Summ. J., Ex. 2.

They further allege that they “entered into a lease-purchase agreement with . . . Hutson,”

4
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under which third-party plaintiffs agreed to sell certain property to Hutson, including the

land on which BWR was located. Id.  135; see also Ex. 3. Third-party plaintiffs

contend that Hutson defaulted on both the promissory note and the lease-purchase
agreement. Id. § 136. Third-party plaintiffs bring a cause of action for equitable
indemnity, alleging that Hutson’s actions during his control of the BWR exposed them to
potential liability. Id. 99 146-50. Third-party plaintiffs further allege that they “have
incurred, and may continue to incur, expenses necessary to protect their interest in
defending the claims brought by the members of the [BWR] campground.” Id. 1 147,
150. According to the allegations in the complaint, “an obligation in equity existson . . .
Hutson to indemnify [third-party plaintiffs].” Id. q 148.

Hutson answered the third-party complaint and filed counterclaims against third-
party plaintiffs. ECF No. 75. In his pleadings, Hutson explains how BWR came to be
open to the public. He alleges that in early 2011, he contacted Clark “asking permission
to convert the beautiful recreational building, known as the Clubhouse, into a public
restaurant.” Hutson Answer 9§ 8. As a result of this conversion, members “would no
longer have open, free access to that former recreational building as presented in their
membership agreement. The restaurant was to be open to the public and all incoming
business was required to pay for their meals.” Id.

Hutson alleges that after learning about the property from a real estate agent, he
met with Clark and Lovell, who told Hutson that if he purchased three tracts of land, he
“would also be required to purchase the rights to approximately 700 existing club
memberships.” Id. 99 51-54. Hutson alleges that when he asked Clark and Lovell how

much the campground lost and profited, “[t}heir response was that it was not making a

24
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profit yet but had much potential.” Id. 155. Hutson further alleges that prior to
purchasing the rights to club memberships and the option to purchase the real property,
he told third-party plaintiffs that he intended to develop the property for sale to the
public. Id. § 56. Hutson alleges that third-party plaintiffs understood his desire to
develop the property and never indicated that he would be prohibited from doing so by
the terms of the membership agreements or otherwise. 1d. Hutson alleges that after he
moved onto the property, he discovered that there was only approximately $5,000.00 in
the club’s existing checking account. Id. 57. According to Hutson, he soon realized
that there was not enough income to properly operate and maintain the campground. Id.
Hutson alleges that he had no choice but to let go approximately 90% of the employees,
cut back on the telephone lines, change insurance companies, and use part-time
employees. Id. § 58. Clark suggested that Hutson raise the membership fees drastically,
which would encourage members to drop their memberships and allow Hutson to seek
business from the general public. 1d. §960-65. Thereafter, Hutson raised member fees,
and members began to drop their memberships and threatened to file a class-action
lawsuit. Id. q 66.

Hutson alleges that prior to his involvement with BWR, third-party plaintiffs
allowed the public to access the campground. Id. § 70. Hutson alleges that he eventually
realized that third-party plaintiffs intended to use him as a scapegoat after collecting
millions of dollars from lifetime club members. Id.  71. Hutson claims that third-party
plaintiffs intentionally misled him and failed to disclose pertinent information, putting
him in an impossible situation that prevented him from developing the property. Id. 4 72.

Hutson alleges that third-party plaintiffs failed to disclose the exclusive nature of the
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memberships, BWR’s yearly losses of $250,000.00, the lack of sufficient reserves or
income for proper maintenance of the resort club, the fact that local authorities imposed a
sewer moratorium on the property, and the fact that BWR was subject to large charges by
the utility company. Id. § 73. Hutson claims that third-party plaintiffs’ actions caused
him to become financially destitute and forced him to file for bankruptcy. Id. § 76.
Hutson also alleges that third-party plaintiffs defamed him and caused him duress and
mental anguish. Id. § 76-77. Hutson brings the following counterclaims: (1) breach of
contract; (2) breach of contract accompanied by fraud; (3) fraud and fraud in the
inducement; (4) negligent misrepresentation; (5) constructive fraud; (6) breach of the
covenant of good faith and fair dealing; (7) negligence, recklessness, willfulness, and
wantonness; and (8) defamation.

On September 3, 2015, third-party plaintiffs filed a motion for sanctions against
Hutson. On September 9, 2015, third-party plaintiffs filed a motion for summary
judgment. Hutson filed a response in opposition to the motion for sanctions on
September 11, 2015, and an amended response that same day. On September 14, 2015,
Hutson filed another response in opposition to the motion for sanctions and a response in
opposition to the motion for summary judgment. Hutson filed an additional response to
both motions on September 29, 2015. Third-party plaintiffs replied on October 8, 2015,
and Hutson filed a sur-reply on October 13, 2015. Hutson filed a motion for summary
judgment on third-party plaintiffs’ equitable indemnity claim on January 6, 2016. Third-
party plaintiffs filed a response in opposition on January 25, 2016, and Hutson replied on
February 5, 2016. Hutson filed a second reply on February 10, 2016. The magistrate

judge held a hearing on all pending motions on March 16, 2015. On April 5, 2016, the
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magistrate judge issued an R&R, recommending that the court deny third-party plaintiffs’
motion for sanctions, grant third-party plaintiffs’ motion for summary judgment, and
deny Hutson’s motion for summary judgment. Hutson and his counsel—representing
him on the equitable indemnity claim only—filed objections to the R&R. Third-party
plaintiffs did not file objections to the R&R, but they filed a reply to Hutson’s objections
on May 9, 2016. The motions have been fully briefed and are ripe for the court’s

review.!

II. STANDARD

This court is charged with conducting a de novo review of any portion of the
magistrate judge’s report to which specific, written objections are made, and may accept,
reject, or modify, in whole or in part, the recommendations contained in that report. 28
U.S.C. § 636(b)(1). The magistrate judge’s recommendation does not carry presumptive
weight, and it is the responsibility of this court to make a final determination. Mathews
v. Weber, 423 U.S. 261, 27071 (1976). A party’s failure to object may be treated as

agreement with the conclusions of the magistrate judge. See Thomas v. Am, 474 U.S.

140, 150 (1985).

Summary judgment shall be granted “if the pleadings, the discovery and
disclosure materials on file, and any affidavits show that there is no genuine dispute as to
any material fact and that the movant is entitled to judgment as a matter of law.” Fed. R.

Civ. P. 56(c). “By its very terms, this standard provides that the mere existence of some

! Hutson did not object to the magistrate judge’s recommendation that the court
grant third-party plaintiffs’ motion as it pertains to the defamation claim. Further, third-
party plaintiffs did not file objections. After reviewing the record de novo, the court
adopts the R&R as it pertains to third-party plaintiffs’ motion for sanctions and motion
for summary judgment as to Hutson’s defamation claim. Accordingly, the court denies
the motion for sanctions and dismisses Hutson’s defamation claim.

8
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alleged factual dispute between the parties will not defeat an otherwise properly
supported motion for summary judgment; the requirement is that there be no genuine

issue of material fact.” Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 24748 (1986).

“Only disputes over facts that might affect the outcome of the suit under the governing
law will properly preclude the entry of summary judgment.” 1d. at 248. “[SJummary
judgment will not lie if the dispute about a material fact is ‘genuine,’ that is, if the
evidence is such that a reasonable jury could return a verdict for the nonmoving party.”
Id.

“[Al]t the summary judgment stage the judge’s function is not himself to weigh
the evidence and determine the truth of the matter but to determine whether there is a
genuine issue for trial.” 1d. at 249. When the party moving for summary judgment does
not bear the ultimate burden of persuasion at trial, it may discharge its burden by

demonstrating to the court that there is an absence of evidence to support the non-moving

party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). The non-movant must

then “make a showing sufficient to establish the existence of an element essential to that
party’s case, and on which that party will bear the burden of proof at trial.” Id. at 322.
The court should view the evidence in the light most favorable to the non-moving party
and draw all inferences in its favor. Anderson, 477 U.S. at 255.

III. DISCUSSION

A. Third-Party Plaintiffs’ Motion for Summary Judgment
Third-party plaintiffs argue that the court should grant their motion for summary
judgment because Hutson’s counterclaims are barred by the doctrine of res judicata in

light of the Settlement Agreement incorporated into Judge James’s 2012 Consent Order
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in the state court action. Third-Party Pls.” Mot. 7. The R&R recommends that the court
grant third-party plaintiffs’ motion and hold that Hutson’s claims for breach of contract,
breach of contract accompanied by fraud, fraud and fraud in the inducement, negligent
misrepresentation, constructive fraud, breach of the covenant of good faith and fair
dealing, and negligence, recklessness, willfulness, and wantonness are barred by the
release Hutson executed in settling the state court action. R&R 14—15. Hutson objects to
the magistrate judge’s recommendation, arguing that an exception to the doctrine of res
judicata applies because the release was procured by fraud. Third-Party Def.’s Obj. 17—

20.

“The doctrine of res adjudicata (or res judicata) in the strict sense of that time-

honored Latin phrase had its origin in the principle that it is in the public interest that
there should be an end of litigation and that no one should be twice sued for the same

cause of action.”” S.C. Dep’t of Soc. Servs. v. Basnight, 551 S.E.2d 274, 278 (S.C. Ct.

App. 2001) (quoting First Nat’l Bank of Greenville v. U.S. Fid. & Guar. Co., 35 S.E.2d
47, 56 (S.C. 1945)). Res judicata, or claim preclusion, bars litigation of claims that were

litigated or could have been litigated in an earlier suit. Nevada v. United States, 463 U.S.

110, 130 (1983); Hilton Head Ctr. of S.C., Inc. v. Pub. Serv. Comm’n of S.C., 362 S.E.2d

176, 177 (S.C. 1987). To determine the preclusive effect of a state court judgment,

federal courts look to state law. Allen v. McCurry, 449 U.S. 90, 95-96 (1980); Laurel

Sand & Gravel, Inc. v. Wilson, 519 F.3d 156, 161-62 (4th Cir. 2008). In South Carolina,

res judicata requires proof of three elements: (1) “a final, valid judgment was entered on

the merits of the first suit”; (2) “the parties to both suits are the same”; and (3) “the

10
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subsequent action involves matters properly included in the first action.” udy v. Judy,
677 S.E.2d 213, 217 (S.C. Ct. App. 2009).

As stated above, in December 2011, third-party plaintiffs instituted an action
against Hutson in the Court of Common Pleas for Clarendon County for “breach of the
lease-purchase agreement, seeking damages and ejectment.” Third-Party Pls.” Mot. Ex.

4; TLC Holdings, LLC v. M.B. Hudson. a/k/a M.B. Hutson, Civ. A. 2011-co-14-602

(hereafter “state court case”). Hutson filed counterclaims against TLC Holdings, LLC
and a third-party complaint against Clark, Lovell, and Thigpen. Third-Party Pls.” Mot.
Ex. 5, Hutson Answer. Hutson alleged that third-party plaintiffs “knew that defects
existed in regard to the premises,” including that a moratorium was imposed on the
property for sewer installation and of the large utility bills. Id. Ex. 5 at 7, 14. Hutson
further alleged that third-party plaintiffs “made misrepresentations to [Hutson] or
otherwise concealed relevant and material statements of facts regarding the condition,
usefulness, and ability to develop the property.” Id. at 12. According to Hutson’s third-
party complaint, third-party plaintiffs interfered with his development of the property by
notifying Clarendon County of the pending litigation in an attempt to hinder and delay
Hutson’s performance under the lease-purchase agreement. Id. 4 85. Hutson further
alleged that he should be given an equitable interest in the property because of the
improvements made thereon. Id.

On March 30, 2012, Hutson and TLC Holdings, LLC signed a settlement
agreement (“Settlement Agreement”) resolving the dispute. Third-Party Pls.” Mot. Ex. 6.
Although the other third-party plaintiffs did not sign the Settlement Agreement, its

provisions provide:

11
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This Settlement Agreement shall be incorporated into a Consent Order
(the “Consent Order”) entered in the above-referenced case (the
“Litigation”). Although Richard U. Clark, Jimmy S. Lovell and James C.
Thigpen are parties to this Settlement Agreement by virtue of being parties
to the [Lease Purchase] Agreement, and are named as Third Party
Defendants in the Litigation, they have not been served with the pleadings
in the Litigation and shall not be deemed to have appeared in the
Litigation by their execution of this Settlement Agreement. This
Settlement Agreement shall be binding upon all of the undersigned parties
even though Richard U. Clark, Jimmy S. Lovell and James C. Thigpen
have not appeared in the Litigation and are not parties to the Consent
Order.

Id. The Settlement Agreement further provides:

Pursuant to the Consent Order, in the event that Mr. Hudson fails to
comply with the terms of the Settlement Agreement, unless such failure is
a direct and proximate result of TLC’s failure to perform an action
expressly required of it in this Settlement Agreement, time being of the
essence, then the Plaintiff is entitled to the following immediate relief,
without further notice of the court or notice to Defendant or his attorney:
(a) termination of the [Lease Purchase] Agreement, (b) cancelation [sic] of
the lis pendens filed by Hudson in this action, (c) immediate vacation of
the Property by Mr. Hudson except for his personal residence, which shall
be vacated within 15 days, enforceable by the Clarendon County Sheriff;
and (d) the provisions of Section 23 shall be effective. Prior to any such
default by Hudson hereunder, the parties acknowledge that the Lease
remains in full force and effect in accordance with its terms, as modified
by this Settlement Agreement, and during the Primary Term (as may be
extended as provided herein), Hutson shall have full possession of the
Property in accordance with, and subject to, the terms of the Lease as
modified by this Settlement Agreement.

Id. at 2 (emphasis added).
Section 23 of the Settlement Agreement, titled “Release,” provides as follows:

As a material consideration of this Settlement Agreement, in the event of
the termination of the [Lease Purchase] Agreement pursuant to Section 4
above as a result of Hudson[’s] breach hereof, then automatically and
without further action of the parties, as of the date of such termination (the
“Termination Date”), Hudson shall be deemed to have released, forever
discharged and promised never to sue TLC, Richard U. Clark, Jimmy S.
Lovell, and James C. Thigpen, and their respective agents, attorneys,
insurance companies, parent companies, subsidiaries, affiliates,
predecessors, successors, or assigns (together, the “TLC Parties”), from

12
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any and all injuries, personal or property. known or unknown, causes of
action, demands, warranty claims, damages, suits at law or in equity, of
whatsoever kind and nature, or because of any matter or thing done,
omitted or suffered to be done, by the TLC Parties, prior to and including
the Termination Date, on account of all injuries and damages, including
attorneys’ fees and litigation expenses, arising from the Lease or the
relationship between Hudson, on the one hand, and TLC, Richard U.
Clark, Jimmy S. Lovell, and James C. Thigpen, on the other hand, and any
causes of action, known or unknown, relating to the Lease, including any
and all claims alleged, or which could have been alleged, in the Litigation.

1d. at 6-7 (emphasis added).

Judge James entered a Consent Order on April 12, 2012 approving the Settlement
Agreement and incorporating it into the Consent Order by reference. Third-Party Pls.”
Mot. Ex. 7. By December 31, 2012, Hutson was in default of the provisions of the
Settlement Agreement. 1d. at Ex. 8, 4. After sending numerous default letters to Hutson,
TLC Holdings, LLC filed an affidavit of default, signed by Clark. Id. at Ex. I1. In
response, Hutson filed a motion to set aside the affidavit of default and a motion for a
restraining order against TLC Holdings, LLC. Id. at Exs. 12, 13. Judge James held a
hearing on these motions on January 8, 2014.

On March 20, 2014, Judge James entered an order in which he found that Hutson
had breached several provisions of the Settlement Agreement. Id. at Ex. 8, at 6. Judge
James’s order further stated that pursuant to the express terms of the Consent Order,
Hutson defaulted as of the filing date of the affidavit of default on December 11, 2013,
resulting in a termination of the lease-purchase agreement and his immediate vacation of
the property, except his personal residence thereon, which he was required to vacate
within fifteen days. Id. at 9. In light of Hutson’s default and the terms of the Settlement

Agreement, Judge James’s order deemed Hutson to have granted “the TLC Release to the
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TLC Parties, as set forth more fully in Section 23 of the Settlement Agreement.” Id. at
11-12.

Judge James’s order is plainly a final judgment on the merits of the state court
case. Further, it is clear that Hutson’s counterclaims for breach of contract, breach of
contract accompanied by fraud, fraud and fraud in the inducement, negligent
misrepresentation, constructive fraud, breach of the covenant of good faith and fair
dealing, and negligence, recklessness, willfulness, and wantonness fall within the broad,
express language of the Settlement Agreement and its Release provision. The state court
action involved the same parties currently before the court, although not named in the
caption, and the Settlement Agreement was binding on all of the parties. Lastly, the state
court action involves matters that are now before the court that were, or could have been,
brought by Hutson.

Hutson’s objections, construed broadly, do not appear to object to the magistrate
judge’s finding that the Settlement Agreement and the Release, incorporated into the state
court order, encompass his present counterclaims against third-party plaintiffs. Nor does
Hutson object to the magistrate judge’s finding that the principles of res judicata apply.
Rather, Hutson argues that the Release is unenforceable. Specifically, Hutson argues that
he could not have pursued a claim for fraud in the state court action because he did not
have knowledge upon which to raise the claim until after he signed the Settlement
Agreement. Third-Party Def.’s Obj. 20-21. Hutson specifically points to Lovell’s
deposition and meeting minutes from a January 2009 meeting to support his claims that

he did not have knowledge of the alleged fraudulent conduct. 1d. Hutson additionally
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argues that the Release and Settlement Agreement should be set aside for public policy
reasons. Id. at 21-30.

Although Hutson contends that the alleged fraud was ongoing, he does not point
to any alleged fraudulent conduct that took place after December 11, 2013.% There is no
dispute that Hutson knew about the “life time” membership agreements when he
purchased BWR. See Third-Party Def.’s Obj. 20; see also Third-Party Pls.” Reply, Ex. 3
(email from Hutson’s real estate agent expressing his concerns about the effect of the life
time membership agreements).” The Release clearly releases all claims against third-
party plaintiffs that arose on or prior to December 11, 2013, the date on which third-party
plaintiffs filed the Affidavit of Default.

Further, all of Hutson’s claims of fraud relate to the original transaction and not
the procurement of the Release. Hutson was represented by an attorney in the underlying

state court action and was therefore presumably advised of the application and effect of

2 Section 23 of the Settlement Agreement provides that in the event of Hutson’s
default, as of the date of the termination of the lease-purchase agreement, “Hutson shall
be deemed to have released, forever discharged, and promised never to sue” third-party
plaintiffs. Third-Party Pls.” Mot. Ex. 6, at 7. Judge James’s order provided that, effective
upon the filing of the Affidavit of Default on December 11, 2013, third-party plaintiffs
remained entitled to the relief set forth in the Settlement Agreement. See Judge James’s
Order, Third-Party Pls.” Mot. Ex. 8, at 9; see also Consent Order, Ex. 7, at 2-3. The
order also states that Hutson is deemed to have granted the Release as set forth in the
Settlement Agreement. Id. at 10. Therefore, the court uses the date of the filing of the
Affidavit of Default as the date of termination to trigger the Release provision.

* The R&R extensively outlines Hutson’s allegations as set forth in his many
filings with this court. See R&R 22-25. The R&R also provides the lengthy basis of
Hutson’s knowledge of the underlying allegations of fraud prior to signing the Release, as
set forth in his own filings and representations made to the court during various hearings.
Id. The court has reviewed the magistrate judge’s representations of the allegations and
Hutson’s respective knowledge thereof and finds no error. Because the R&R provides a
comprehensive outline of Hutson’s allegations and his knowledge of the alleged fraud,
the court does not find it necessary to regurgitate that information in this order and will
refer the parties to the R&R for further discussion thereof.
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the Release. See House v. Aiken Cty. Nat. Bank, 956 F. Supp. 1284, 1291 (D.S.C))

(“[T]hey have failed to produce an affidavit or statement from the attorney who
represented them in the former litigation, any documents to show they were not fully
informed or advised as to the content of the settlement of that previous litigation, or any
other evidence sufficient to raise a genuine factual dispute as to this issue. Plaintiff’s
conclusory allegations, without more, are insufficient to provide evidence of fraud or to
defeat a properly supported motion for summary judgment.”). Hutson has failed to
provide any evidence whatsoever of fraud in the procurement of the Release. Therefore,
there is no basis to set aside the Release. See House, 956 F. Supp. at 1292 (“Plaintiffs
have failed to provide any evidence, other than their own conclusory allegations, that
they were induced to enter into this release because of fraud or misrepresentation.”).

Hutson also makes various public policy arguments for his assertion that the
Release should be set aside, including that public policy disfavors releases procured by
fraudulent conduct, there was a disparity in bargaining power, and there was no meeting
of the minds between the parties. Third-Party Def.’s Obj. 21-28. Again, all of Hutson’s
allegations of fraud relate to the original transaction and not the procurement of the
Release. Further, as stated above, Hutson was represented by counsel in the state court
action. The Settlement Agreement and Release were reviewed by an impartial judge and
incorporated into his order. There is absolutely no indication that Hutson held an unfair
bargaining position. Further, although Hutson continues to argue that he did not have
sufficient knowledge to form a binding contract, all of the evidence on the record points
to the contrary. Hutson made the same allegations of third-party plaintiffs’ fraudulent

misrepresentations in the state court action that were thereafter released by the Settlement
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Agreement. See Third-Party Pls.” Mot. Ex. 8 at 2. Therefore, Hutson’s public policy
arguments also fail.

Thus, the court grants third-party plaintiffs’ motion for summary judgment as to
Hutson’s claims for breach of contract, breach of contract accompanied by fraud, fraud
and fraud in the inducement, negligent misrepresentation, constructive fraud, breach of
the covenant of good faith and fair dealing, and negligence, recklessness, willfulness, and
wantonness.*

B. Third-Party Defendant’s Motion for Summary Judgment

Hutson seeks summary judgment as to third-party plaintiffs’ equitable indemnity
claim. ECF No. 228. The magistrate judge recommends that the court deny Hutson’s
motion for summary judgment because the third-party plaintiffs’ alleged failure to record
the membership agreements did not cause the damage of which plaintiffs complain.
R&R 30-35. Hutson objects to the magistrate judge’s recommendation, arguing that the

magistrate judge defines plaintiffs’ damages too narrowly.” Third-Party Def.’s Obj. 7.

* The magistrate judge did not find that the Settlement Agreement and Release
applied to Hutson’s defamation claim because his allegations of defamation occurred
after December 11, 2013. R&R 27. However, the R&R recommends that the court grant
third-party plaintiffs’ motion for summary judgment as to Hutson’s defamation claim
because “the undisputed evidence reveals that the statements of which Hutson complains
were, in fact, true . . ..” R&R 30. In his objections, Hutson states that he “would not
object to a dismissal without prejudice on the defamation claim as he will pursue it in
state court.” Third-Party Def.’s Obj. 30. After reviewing the R&R de novo, the court
agrees with the magistrate judge that third-party plaintiffs are entitled to summary
judgment as to Hutson’s defamation claim because the alleged defamatory statements are
true. Therefore, the court also grants third-party plaintiffs’ motion for summary
judgment as to Hutson’s defamation claim.

> Hutson has an attorney who represents him only on the equitable
indemnification claim. His attorney submitted objections on his behalf that relate only to
the magistrate judge’s recommendation as to the equitable indemnity claim. However,
Hutson’s objections to the magistrate judge’s other recommendations were filed pro se.

17
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“The law of equitable indemnification allows recovery of expenses when the act
of the wrongdoer involves the innocent defendant in litigation or places him in such
relation with others as makes it necessary to incur expenses to protect his interest.”

Vermeer Carolina’s, Inc. v. Wood/Chuck Chipper Corp., 518 S.E.2d 301, 305 (S.C. Ct.

App. 1999). Third-party plaintiffs must prove the following three things to recover
against Hutson for equitable indemnification: (1) Hutson was liable for causing
plaintiffs’ damages; (2) third-party plaintiffs were exonerated from any liability for those
damages; and (3) third-party plaintiffs suffered damages as a result of the plaintiffs’
claims against it which were eventually proven to be Hutson’s fault. Id. at 307.

Hutson argues that third-party plaintiffs’ “failure to record the membership
agreements and the alleged lease between TLC and BWR is negligence per se which is
fault and, as a matter of law, TLC cannot prevail on its claim for equitable indemnity.”
Third-Party Def.’s Obj. 6. Hutson argues that the plaintiffs’ damages all arise out of
third-party plaintiffs’ failure to record the membership agreements. However, not all of
plaintiffs’ alleged damages relate to third-party plaintiffs’ failure to record the
membership agreements. Most notably, plaintiffs allege that the public was allowed to
access BWR in violation of the membership agreements. There is evidence on the record
the BWR was opened to the public prior to Hutson’s involvement. See Youmans Dep.
14:11-15:11, ECF No. 91, Ex. 9. On the other hand, there is also evidence that Hutson
opened the resort to the public. See Mot. to Certify Class, Ex. 23 Hutson letter to

members; see also Hutson Dep. 320:18-32:25, ECF No. 126 (“QUESTION: And about

six months later, sometime in 2012, because of the financial condition that — that you

inherited this — this club in, you opened it up to the general public as an at-large; isn’t that
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right? ANSWER: We always took the members. But we would take every person that
we could coming in from the public. We didn’t have no [sic] choice.”).

Third-party plaintiffs cannot recover for equitable indemnity if they had any fault

in causing plaintiffs’ damages. See Walterboro Cmty. Hosp. v. Meacher, 709 S.E.2d 71,
74 (S.C. Ct. App. 2011) (“The most important requirement for . . . equitable indemnity is
that the party seeking to be indemnified is adjudged without fault and the indemnifying
party is the one at fault.” (citation omitted)); Vermeer, 518 S.E.2d at 307 (“[T]here can be
no [equitable] indemnity among mere joint tortfeasors.”). The court cannot say as a
matter of law who is at fault, and there is evidence in the record—when viewed in the
light most favorable to the third-party plaintiffs as the nonmoving parties—from which a
jury could determine that Hutson caused the plaintiffs” damages. There is a genuine issue
of material fact as to who opened BWR to the public, thereby causing plaintiffs’ alleged
damages. The court agrees with the magistrate judge that this dispute cannot be resolved
at the summary judgment stage. Because there is conflicting evidence of who is at fault
in causing plaintiffs’ damage, Hutson’s motion for summary judgment is denied. See

Stoneledge at Lake Keowee Owners’ Ass’n, Inc. v. Clear View Const., LLC, 776 S.E.2d

426, 432 (S.C. Ct. App. 2015) (“[W]e find the evidence is conflicting, and viewing the
evidence in the light most favorable to [the nonmoving party], the record contains
evidence a factfinder could reasonably find supports the conclusion [the nonmoving
party] was not at fault. Because of this conflicting evidence, the equitable indemnity

cause of action must be remanded for a trial.”).
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IV. CONCLUSION

For the foregoing reasons, the court ADOPTS the R&R, DENIES third-party
plaintiffs’ motion for sanctions, GRANTS third-party plaintiffs’ motion for summary
judgment, and DENIES third-party defendant’s motion for summary judgment.

AND IT IS SO ORDERED.

DAVID C. NORTON
UNITED STATES DISTRICT JUDGE

May 20, 2016
Charleston, South Carolina
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

William Reed, Donna Reed, Bonnie
Youmans, Jane Yates, Phillip Caulder, all
individually and for the benefit and on behalf
of all others similarly situated,

Plaintiffs,
v.
Big Water Resort, LLC; TLC Holdings, LLC;
Richard Clark; James Thigpen; Jimmy
“Steve” Lovell; and Ocoee, LLC,

Defendants.

TLC Holdings, LLC; Richard Clark; James
Thigpen; Jimmy “Steve” Lovell; and Ocoee,
LLC,

Third-Party Plaintiffs,
A

M.B. Hutson a/k/a M.B. Hudson,

Third-Party Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

C/A: 2:14-1583-DCN-MGB

REPORT AND RECOMMENDATION

OF MAGISTRATE JUDGE

This matter is before the Court upon various motions: (a) a Motion for Sanctions filed by Big

Water Resort LLC, Richard Clark, Jimmy Lovell, Ocoee LLC, TLC Holdings LLC, James Thigpen

(Dkt. No. 179); (b) a Motion for Summary Judgment filed by Richard Clark, Jimmy Lovell, Ocoee

LLC, TLC Holdings LLC, James Thigpen (Dkt. No. 183); and (c) a Motion for Summary Judgment

filed by M.B. Hutson a/k/a M.B. Hudson (Dkt. No. 228). Pursuant to the provisions of Title 28,

United States Code, Section 636(b)(1) and Local Rule 73.02(B)(2)(e), D.S.C., all pretrial matters
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in cases involving pro se litigants are referred to a United States Magistrate for consideration. A
hearing was held before the undersigned on March 16, 2016 at 10:00 a.m. (See Dkt. No. 257; Dkt.
No. 267.) For the reasons set forth herein, the undersigned recommends denying Third-Party
Plaintiffs’ Motion for Sanctions (Dkt. No. 179), granting Third-Party Plaintiffs’ Motion for
Summary Judgment (Dkt. No. 183); and denying Hutson’s Motion for Summary Judgment (Dkt. No.
228).
FACTUAL BACKGROUND

Plaintiffs are all purchasers of memberships in the club known as “Big Water Resort.” (See
generally Am. Compl.) The crux of the dispute between Plaintiffs and Defendants centers upon
whether Plaintiffs’ memberships in the Big Water Resort, LLC entitled Plaintiffs to the use of a
private, members-only resort, or whether that resort could be opened to the public. Plaintiffs contend
that they purchased memberships in a private, members-only resort. (See generally Am. Compl.)
Defendants, on the other hand, contend that the membership agreements “do not promise
exclusivity[,] and any evidence to the contrary is inadmissible under the parol evidence rule and
under the terms of the merger clause contained in the agreement.” (Dkt. No. 88 at 13.) This portion
of the dispute has been settled, and on February 1, 2016, Judge Norton entered an Order granting
the Motion for Preliminary Approval of the Settlement. (See Dkt. No. 248; see also Dkt. No. 242.)
Ancillary disputes are before the Court today.

Defendants/Third-Party Plaintiffs' filed a Third-Party Complaint against Third-Party
Defendant M.B. Hutson a’k/a M.B. Hudson (hereinafter “Hutson”). Third-Party Plaintiffs allege that

their third-party complaint “arises from . . . Hutson’s failure to operate the Big Water Resort

1Third—Party Plaintiffs are TLC Holdings, LLC; Richard Clark; James Thigpen; Jimmy “Steve” Lovell; and
Ocoee, LLC (hereinafter “Third-Party Plaintiffs™).
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campground in a manner beneficial to the members.” (Dkt. No. 72 § 133.) Third-Party Plaintiffs
allege that in December of 2010, they sold their membership interests in Big Water Resort, LLC to
Hutson, “making Hutson the sole member of that LLC.” (/d. § 134.) According to Third-Party
Plaintiffs, the sale price was $500,000, “of which $499,990 was payable under a promissory note
executed by Hutson in favor of” Third-Party Plaintiffs Clark, Lovell, and Thigpen. (/d.) Third-Party
Plaintiffs further allege that in December of 2010, they “entered into a lease-purchase agreement
with . . . Hutson,” under which Third-Party Plaintiffs “agreed to sell certain property to Hutson,”
including the land on which the Big Water Resort campground was located. (/d. §135.) Third-Party
Plaintiffs allege that Hutson “defaulted on both the promissory note and the lease-purchase
agreement.” (/d. 4 136.)

Third-Party Plaintiffs allege that in December of 2011, they instituted an action against
Hutson in state court “for breach of the lease-purchase agreement, seeking damages and ejectment.”

(Id. § 137.) Third-Party Plaintiffs further allege as follows:

In March 2012, the parties to the lease—purchase agreement entered into a Settlement
Agreement. The terms of the Settlement Agreement imposed many duties on
Third-Party Defendant Hutson, including the duty to make certain improvements to
the campground property and the duty to make certain payments to Third-Party
Plaintiff TLC Holdings, LLC. The Settlement Agreement was approved by a consent
order in April 2012.

(Id. q 138.) Third-Party Plaintiffs allege that Hutson defaulted under the March 2012 Settlement
Agreement and was notified of such default in February of 2013 but did not cure the defaults. (/d.
99 139-40.) Third-Party Plaintiffs assert that they filed an affidavit of default in December 0f 2013,
and in response, Hutson filed a “motion to set aside the affidavit of default and a motion for a

temporary restraining order.” (/d. q 141.) Third-Party Plaintiffs further allege, inter alia,
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144. In an Order dated March 20, 2013, Judge James declined to set aside the
affidavit of default or issue a preliminary injunction and ruled that the March 2012
Settlement Agreement and April 2012 Consent Order should be enforced.
Specifically, he ordered that the lease~purchase agreement was terminated and that
Third-Party Defendant Hutson was required to vacate the property.

145. Third-Party Defendant Hutson vacated the property in April 2014, at which time
Third-Party Plaintiffs Clark, Lovell, and Thigpen were able to resume control and
operation of the Big Water Resort campground.

(Id. 99 144-45.)

Third-Party Plaintiffs allege a cause of action for equitable indemnity against Hutson. (/d.
€9 146-150.) Third-Party Plaintiffs allege that Hutson has “exposed Third-Party Plaintiffs to
potential liability” by “his alleged wrongful acts” and that they “have incurred, and may continue
to incur, expenses necessary to protect their interest in defending the claims brought by the members
of the Big Water Resort campground.” (/d. ] 147, 150.) Third-Party Plaintiffs allege that Hutson
“is solely responsible for the acts that have allegedly harmed the members that compose the class
in the underlying action” and that they “have no fault and did not join in Third-Party Defendant
Hutson’s allegedly wrongful acts.” (/d. § 149.) According to Third-Party Plaintiffs, the relationship
between them and Hutson “is such that an obligation in equity exists on Third-Party Defendant
Hutson to indemnify Third-Party Plaintiffs.” (/d. § 148.)

Hutson answered the third-party complaint and filed a counterclaim against Third-Party
Plaintiffs. (See Dkt. No. 75.) Hutson alleges that in December 0£2010, he “became aware of the Big
Water Resort through a conversation with a realtor . . . , who stated that the resort was for sale as
a campground and for other uses.” (Dkt. No. 75 7 51.) Hutson alleges that after various discussions

with the realtor and Third-Party Plaintiffs, he met with Clark and Lovell in Chattanooga. (Zd. {{ 52-

4
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54.) According to Hutson, Clark and Lovell told Hutson, inter alia, that if Hutson purchased three
tracts of land, he “would also be required to purchase the rights to approximately 700 existing club
memberships.” (/4. § 54.) Hutson alleges that when he asked Clark and Lovell how much profit or
loss the campground was experiencing, “[t]heir response was that it was not making a profit yet but
had much potential.” (Id. § 55.) Hutson further alleges,

At orabout the end of December, 2010 the Third-Party Defendant agreed to purchase
the rights to the club memberships and the option to purchase all the tracts of real
property and Third-Party Defendant moved onto the property. Prior to these
transactions Third-Party Defendant told the Third-Party Plaintiffs that he intended
to develop the property for sale to the public and the Third-Party Plaintiffs
understood this and never indicated to Third-Party Defendant that he would be
prohibited from doing so by virtue of any of the terms of the club membership
agreements or otherwise.

(Id. § 56.)

Hutson alleges that when he moved onto the property, he discovered there was only
approximately $5,000 in the club’s checking account, and that over the next few weeks, he
determined “that there was not likely enough income to properly operate and maintain the
campground.” (Id. 4 57.) Hutson asserts he “had no choice but to dismiss™ most of the campground’s
employees and cut back on various other expenses “because of lack of money and income from the
campground resort operation.” (/d. § 58.) Approximately two months after moving onto the property
“and discovering the . . . situation,” Hutson “realized at that time that the resort was a seasonal
business,” something Third-Party Plaintiffs “never disclosed” to Hutson. (/d. § 61.) Hutson alleges
he told Clark that “there was no business from the club members and that the resort was essentially

dead.” (Id. § 61.) Hutson states that Clark suggested raising club members’ fees, which Hutson did.
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(Id. 99 62-66.) Hutson further alleges that Clark told Hutson that Third-Party Plaintiffs “did not want
to be responsible for the obligations to the class members, and that perhaps if {Hutson] raised the
membership fees drastically then members would be encouraged to drop their memberships.” (/d.
€ 64.) Hutson alleges that Clark also told him “that if the members dropped their memberships it
would provide an opportunity for [Hutson] to seek business from the general public as opposed to
only the club members and that it would lessen the potential of a class-action lawsuit against TLC
Holdings, LLC and its owners.” (Id. § 65.) According to Hutson, when he raised fees, “members
began to drop their memberships and threatened to file a class-action lawsuit, stating that they
thought they had been scammed and that their memberships had become worthless.” (/d. § 66.)
Hutson alleges that prior to his involvement in the Big Water Resort, Third-Party Plaintiffs
“were allowing members of the public to rent campsites, despite [the fact] that the club membership
agreements arguably created a private club resort exclusive to the club’s members.” (Id. § 70.)

Hutson further alleges, inter alia,

71. Eventually, by the end of 2013, Third-Party Defendant realized that TLC
Holdings, LLC and its owners intended to use him as a scapegoat. Once the Third-
Party Plaintiffs collected millions of dollars from the lifetime club members the
Third-Party Plaintiffs immediately began to quietly market the property for sale
through realtor Susan Stroman. Susan Stroman has subsequently told Third-Party
Defendant that she was instructed by the Third-Party Plaintiffs not to list the property
for sale, but to instead . . . quietly and privately help them find a buyer.

72. Unbeknownst to Third-Party Defendant, the Third-Party Plaintiffs placed him in
an impossible situation which prevented him from successfully purchasing the land
and developing a subdivision in the middle of the campsites, despite that Third-Party
Plaintiffs were fully aware, prior to entering into the . . . transactions with Third-
Party Defendant, that this was Third-Party Defendant’s plan and reason for entering
into the transactions with Third-Party Plaintiffs.
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73. Third-Party Plaintiffs intentionally misled and failed to disclose vital information
to Third-Party Defendant, including but not limited to the facts that Third-Party
Plaintiffs had previously promised the benefits of club membership including the
exclusive right to enjoy the club land and property to club members for two lifetimes
into the future, that Big Water Resort was losing approximately $250,000 per year
and had insufficient reserves or income for proper maintenance of the resort club,
that the local authorities had imposed a sewer moratorium on the subject tracts of
land, and that the Big Water Resort was subject to exorbitant charges by the Black
River Electric utility company.

74. Third-Party Plaintiffs acknowledged to Third-Party Defendant, after they had
entered into the transactions with Third-Party Defendant for the purchase of the
rights to the club memberships and the lease-purchase agreement for the land, and
after entering into the . . . settlement agreement with Third-Party Defendant, that
Third-Party Plaintiffs’ real reason for entering into these transactions with Third-
Party Defendant was [to] distance themselves from the club members and avoid a
potential class-action lawsuit against Third-Party Plaintiffs.

(Dkt. No. 75 at 9 71-74.)

Hutson alleges that “[blecause of the wrongful acts and omissions” of Third-Party Plaintiffs,
he “became financially destitute and was forced to file for Chapter 11 bankruptcy.” (Id. § 76.)
Hutson asserts he “became in a state of duress and suffered mental anguish because of this
situation.” (Id.) Hutson alleges that Third-Party Plaintiffs “have falsely told third-parties, verbally
and in writing, that the failure of Third-Party Defendant’s ability to successfully operate and
maintain the Big Water Resort was Third-Party Defendant’s fault, defaming him and damaging his
reputation.” (Id. § 77.) Hutson contends that Third-Party Plaintiffs “were fully aware that Big Water
Resort, LLC was totally insolvent and financially vulnerable prior to contracting” with him. (/d. §
78.) Hutson lists the following causes of action against Third-Party Plaintiffs: breach of contract;

breach of contract accompanied by fraud; fraud and fraud in the inducement; negligent
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misrepresentation; constructive fraud; breach of the covenant of good faith and fair dealing;
negligence, recklessness, wilfulness and wantonness; and defamation. (Dkt. No. 75 at 15-18 0f 19.)
DISCUSSION

As noted above, three motions are pending before the Court: (a) Third-Party Plaintiffs’
Motion for Sanctions (Dkt. No. 179); (b) Third-Party Plaintiffs’ Motion for Summary Judgment
(Dkt. No. 183); and (c) Third-Party Defendant’s Motion for Summary Judgment (Dkt. No. 228). The
undersigned addresses the motions in turn.

A. Motion for Sanctions (Dkt. No. 179)

In the Motion for Sanctions, Third-Party Plaintiffs seek sanctions against Hutson. (See
generally Dkt. No. 179-1.) Third-Party Plaintiffs state, inter alia,

Throughout the course of this litigation, Third-Party Defendant Hutson has
engaged in a pattern of behavior designed to harass and unduly burden Third-Party
Plaintiffs and which has made a mockery of the judicial system. He has also
attempted to extort a settlement from Third-Party Plaintiffs on numerous occasions
by threatening them with criminal prosecution. This behavior has manifested itself
primarily through Third-Party Defendant’s filings with this Court and his
communications with counsel for Third-Party Plaintiffs.

(Dkt. No. 179-1 at 2 of 15.) Third-Party Plaintiffs list a litany of actions taken by Hutson that they
contend warrant sanctions. (See Dkt. No. 179-1 at 3-15 of 15; see also Dkt. No. 179-2; Dkt. No. 179-
3: Dkt. No. 179-5; Dkt. No. 179-6; Dkt. No. 179-7; Dkt. No. 179-8; Dkt. No. 179-9; Dkt. No. 179-
10; Dkt. No. 179-11; Dkt. No. 179-12; Dkt. No. 179-13; Dkt. No. 179-14; Dkt. No. 179-15; Dkt. No.
179-16; Dkt. No. 179-17; Dkt. No. 179-18; Dkt. No. 179-19; Dkt. No. 179-20; Dkt. No. 179-21;
Dkt. No. 179-23; Dkt. No. 179-27; Dkt. No. 179-28; Dkt. No. 179-29; Dkt. No. 179-30.)

Rule 11(b) of the Federal Rules of Civil Procedure provides as follows:

8
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(b) Representations to the Court. By presenting to the court a pleading, written
motion, or other paper--whether by signing, filing, submitting, or later advocating
it--an attorney or unrepresented party certifies that to the best of the person’s
knowledge, information, and belief, formed after an inquiry reasonable under the
circumstances:

(1) it is not being presented for any improper purpose, such as to

harass, cause unnecessary delay, or needlessly increase the cost of

litigation;

(2) the claims, defenses, and other legal contentions are warranted by

existing law or by a nonfrivolous argument for extending, modifying,

or reversing existing law or for establishing new law;

(3) the factual contentions have evidentiary support or, if specifically

so identified, will likely have evidentiary support after a reasonable

opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence

or, if specifically so identified, are reasonably based on belief or a

lack of information.

FED. R. C1v. P. 11(b).

Third-Party Plaintiffs present evidence of the following in support of their motion for

sanctions:

. In an email dated March 25, 2015 to Attorneys Byrd and Wilkerson, Hutson stated that it
was his “civic duty to report and provide evidence to the claims department” of Auto Owners
Insurance, letting the insurance company know “that TLC’s members are up to more no
good.” (Dkt. No. 179-2.) Hutson asserted TLC is “[t]rying to defraud more victims.” (1d.)
He “[r]espectfully” inquired, “How can someone file an insurance claim for something they
plotted and planned and finally got caught?” (/d.)

. Hutson has frequently filed motions in this case with “no supporting exhibits” and no
“supporting factual information or legal authority.” (See Dkt. No. 179-1 at 2.) Third-Party
Plaintiffs point to his May 5, 2015 motion asking the court to “set aside” his deposition in
his bankruptcy case. (See Dkt. No. 112.)
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On June 29, 2015, Hutson filed a Motion “to be Allowed to Use Tape Recordings Found
During Jury Trial.” (Dkt. No. 1 38.)? Third-Party Plaintiffs assert this motion was “an attempt
to circumvent this Court’s Order compelling him to respond to Third-Party Plaintiffs’
first set of requests for production by May 24, which he did not comply with.” (Dkt. No.
179-1 at 4.) During his 2014 deposition, Hutson stated that he had not recorded anybody in
the room (which included Clark); in this motion, however, he asserts he was able to find a
2011 recording he made of Clark. (See Dkt. No. 138; Dkt. No. 179-5 at 10, 13 of 14.)

On July 5, 2015, Hutson sent an email to Mr. Wilkerson stating that if they were not able to
settle, Hutson “plan[s] to quickly move in some new directions to get justice and restitution
regarding [his] case that will soon go in another direction plus the civil with [sic] also
remain.” (Dkt. No. 179-6.) Third-Party Plaintiffs assert this is a “thinly-veiled threat at
instituting criminal prosecution of Third-Party Plaintiffs.” (Dkt. No. 179-1 at 5.)

On July 11,2015, Hutson emailed a copy of a draft complaint against Turner Padget Graham
& Laney to Attorneys Byrd, Wilkerson, and Cromer. (Dkt. No. 179-7; Dkt. No. 179-8.) The
email itself was blank other than the subject line of “Revised Federal Complaint final draft.”
(Dkt. No. 179-7.) In the draft complaint, Hutson complained about his treatment when
deposed by Attorney Byrd at Turner Padget’s office. (Dkt. No. 179-8.) Hutson also accused
Turner Padget of, inter alia, “unprofessional behavior” and violating the “SC Bar
Association’s Code of Conduct.” (Dkt. No. 179-8 at 2 of 2.)

One day later, on July 12, 2015, Hutson emailed Attorneys Byrd, Wilkerson, and Cromer
with an updated draft of the complaint against Turner Padget. (Dkt. No. 179-9; Dkt. No. 10.)
In the email, Hutson told Wilkerson that the draft complaint “will be filed this coming Wed.
and also an additional motion request[ing] that your law firm be barred from representing
the Class Action/TLC Holdings/Third Party Defendant MB Hutson based on multiple
conflicts of interest.” (Dkt. No. 179-9.) Hutson also told Wilkerson that he “believe[s] that
[Wilkerson’s] clients will soon need criminal attorneys.” (/d.) In the updated draft, Hutson
continued to accuse Turner Padget attorneys of “ethics and civil rights violations.” (Dkt. No.
179-10 at 3 of 4.) The draft complaint had a “cc” line to the “State Bar Association of South
Carolina,” though it is unclear whether the draft complaint was in fact forwarded to the Bar.
(Id. at 4 of 4.)

One day later, on July 13, 2015, Hutson emailed Wilkerson and told Wilkerson that he was
prepared to pay the filing fee and file the complaint against Turner Padget. (Dkt. No. 179-

*This motion was denied via text order on July 2, 2015. (Dkt. No. 145.)
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11.) Hutson stated, infer alia, “I have prepared the necessary paper work for the South
Carolina State Bar and will attach all necessary exhibits and other documents including
depositions regarding your firm’s involvement. . . . I honestly can’t see how the State Bar
Association will allow or support your firm being involved under these clear circumstances.”

(Dkt. No. 179-11.)

. On July 29, 2015, Hutson emailed Wilkerson, Byrd, and Cromer; the subject line was
“Motion to consider criminal first.” (Dkt. No. 179-14.) Hutson attached a draft motion
entitled “Motion Asking the Honorable Court to Prioritize the Issue of Criminal Felony Theft
Over the Civil Issues Involving Certification.” (Dkt. No. 179-15.) It does not appear this
motion was ever filed with the court.

. On or about July 29, 2015, Hutson filed a motion entitled “Third-Party Defendant’s Motion
Citing Reasons for the Piercing of Any Veil that Owners of TLC Holdings, LLC Do and
Could Hide Behind, and a Formal Plea for the Immediate Investigation of Criminal
Wrongdoings by TLC Holdings, LLC., et al. to Be Made by This Honorable Court to the
Appropriate Investigative Departments of the United States.” (Dkt. No. 160.)* This motion
was withdrawn on or about December 3, 2015. (Dkt. No. 213.)

. On July 30, 2015, Hutson emailed Byrd, Wilkerson, Cromer, Padget, Thomas, and Perry.
(Dkt. No. 179-18.) The email was blank other than the subject line, which stated “Wayne
Byrd Conspiracy.” (Id.) A draft motion was attached; that draft motion was entitled, “Third-
Party Defendant’s Motion Regarding Third Parties Defense Attomey Wayne Byrd Showing
a Conspiring Rol[e] to Protect Their Clients Felony Theft By Deception.” (Dkt. No. 179-19.)
Hutson filed this motion on or about August 3, 2015, and withdrew it on or about December
3,2015. (Dkt. No. 162; Dkt. No. 213.)

. On or about July 31, 2015, Hutson filed a document entitled “Third-Party Defendant Shows
To Honorable Court How TLC Committed Felony Theft by Deception According to Federal
Law.” (Dkt. No. 161.) In that filing, Hutson “prays” that the Court “immediately turn this
entire scheme into a First Class WHITE COLLAR FELONY CRIME case, having all three
TLC owners arrested and charged with FELONY THEFT BY DECEPTION and prosecuted
....” (Dkt.No. 161 at 2 0of 2.)

3To the extent Hutson attempts to have criminal charges brought against Thigpen, Lovell, and/or Clark, he
cannot do so in the instant civil action. See Sattler v. Johnson, 857 F.2d 224, 227 (4th Cir. 1988) (rejecting argument
that the plaintiff “had an enforceable right as a member of the public at large and as a victim to have the defendants
criminally prosecuted,” stating, “There is . . . no such constitutional right . . . .”).

11
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On July 31, 2015, Hutson emailed Byrd, Wilkerson, Cromer, Padget, Thomas, and Perry.
(Dkt. No. 179-20.) The email is blank other than the subject line, which states, “WAYNE
Byrd.” (Id.) The document he attached to that email was entitled “The Supreme Court of
South Carolina Office of Disciplinary Counsel Has Opened Investigation into TLC
Holdings, LLC’s Defense Team & CEO, Wayne Byrd Regarding this Case, Thus Third Party
Defendant Asks that the Turner Padget Defense Team for TLC Holdings, LLC Be Barred
Based on Various, Potentially Serious, Conflicts.” (Dkt. No. 179-21.) Hutson filed that
document on or about August 7, 2015. (Dkt. No. 168.) Hutson asserted therein that Byrd is
“in such blatant disregard of ethical and professional behavior that he is now under
investigation by the Supreme Court of South Carolina’s Disciplinary Counsel pertaining to
this case.” (Dkt. No. 168.)

In an email dated August 4, 2015 to Byrd, Wilkerson, Padget, Thomas, Harper, and Perry,
Hutson stated that he planned to file suit in the South Carolina Court of Common Pleas
“regarding case number 11cp-14602,” asking that the “case number and rulings be dropped,
reversed or over-turned on the grounds of fraud, theft, deception, and entrapment.” (Dkt. No.
179-23.)

On September 1, 2015, Hutson emailed Byrd, Wilkerson, Cromer, Thomas, and Padget; the
email was blank except for the subject line of “Ammended [sic] filing 9/1/15.” (Dkt. No.
179-27.) Hutson attached a draft motion to his email; the draft motion was entitled “Motion
Citing Felony Theft by Deception Committed by TLC Holdings, LLC Owners.” (Dkt. No.
179-28.) Hutson therein asserted that the Third-Party Plaintiffs violated South Carolina Code
Section 16-13-260. (Dkt. No. 179-28.) Hutson filed this motion on or about September 9,
2015 and withdrew it on December 3, 2015. (Dkt. No. 186; Dkt. No. 213.)

On September 2, 2015, Hutson emailed Byrd, Wilkerson, Cromer, Padget, and Thomas.
(Dkt. No. 179-29.) The email was blank except for the subject line, which stated
“ORIGINAL Federal Header TLC.” (Dkt. No. 179-29.) Hutson attached a draft motion
entitled “Third-Party Defendant’s Motion Outlining Reasons for All Pending Motions to Be
Heard in Court Before the Honorable Judge Baker.” (Dkt. No. 179-30.) Although Hutson did
not name this individual by name, presumably he was describing Byrd when Hutson said,
“Third Party Plaintiff’s Counsel (CEO) is shrewd, conniving, involved, [and] entwined with
his clients in fraudulent and dishonest actions . . . .” (Dkt. No. 179-30.) Hutson filed this
document on September 9, 2015. (Dkt. No. 185.)

12
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The instant Motion for Sanctions was filed on September 3, 2015. (See Dkt. No. 179.) As
noted above, Rule 11 “specifies that attorneys and pro se plaintiffs must sign pleadings, motions or
other papers filed with the court” and that such a signature “constitutes a certification that (1) the
paper is not being presented for any ‘improper purpose,” (2) legal contentions therein are
‘warranted,” (3) allegations have evidentiary support, and (4) denials of allegations are warranted
on the evidence.” Johnson v. Lyddane, 368 F. Supp. 2d 529, 532 (E.D. Va. 2005). “The purpose of
Rule 11 is to deter conduct that frustrates the just, speedy, and inexpensive determination of civil
actions.” Laremont-Lopez v. Se. Tidewater Opportunity Ctr., 968 F. Supp. 1075, 1078 (E.D. Va.
1997). Although pro se pleadings are held to less stringent standards than formal pleadings drafted
by lawyers, see Haines v. Kerner, 404 U.S. 519 (1972), Rule 11 sanctions can still be appropriate
against an individual despite his or her pro se status. See Harmon v. O ’Keefe, 149 F.R.D. 114,116
(E.D. Va. 1993).

In the case sub judice, Hutson has accused Turner Padget’s attorneys of a variety of nefarious
actions, though it does appear Hutson ultimately withdrew the motions accusing Turner Padget of
criminal activities. (See Dkt. No. 209; Dkt. No. 213.) Despite being previously told that motions
pertaining to trial (such as to exclude evidence) are premature, Hutson continued to file such
motions. (See, e.g. Dkt. No. 145; Dkt. No. 260.) In addition, he re-filed the motion pertaining to his
deposition that Judge Marchant previously denied. (See Dkt. No. 255; see also Dkt. No. 121.)

Given Hutson’s pro se status, the fact that he withdrew many objectionable filings prior to
Third-Party Plaintiffs’ filing the Motion for Sanctions, the fact that Hutson had not been previously

warned that he was in violation of Rule 11, and the fact that Hutson will no longer be proceeding
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pro se if the District Judge adopts the undersigned’s recommendation as to Third-Party Plaintiffs’
Motion for Summary Judgment (Dkt. No. 183),* the undersigned recommends denying Third-Party
Plaintiffs’ Motion for Sanctions (Dkt. No. 179). See Pizzuto v. Smith, Civ. A. No. 5:12-CV-149,
2014 WL 1648269, at *15 (N.D. W. Va. Apr. 23, 2014), adopted at 2014 WL 2155039 (N.D.W. Va.
May 22, 2014) (“Courts that have imposed sanctions against pro se parties frequently attach
importance to the fact that the party had already been placed on notice that she was close to violating
Rule 11.”); see also Sharp v. Town of Kitty Hawk, N.C., Civ. A. No. 2:11-cv-13-BR, 2011 WL
5520432, at *2 (E.D.N.C. Nov. 14, 2011) (“While plaintiff’s complaint in this action was largely
factually and legally duplicative of the one she filed in her earlier action here, such repetition does
not rise to a level violative of “an objective standard of reasonableness’ worthy of Rule 11 sanctions.
Nor is it indicative of the bad faith and vexatious behavior necessary to invoke the court’s inherent
power to sanction.”).

B. Motion for Summary Judgment (Dkt. No. 183)

Third-Party Plaintiffs seek summary judgment as to all of Hutson’s counterclaims against
them. Third-Party Plaintiffs contend they are entitled to summary judgment “on Hutson’s
Counterclaims because the Counterclaims are barred by the doctrine of res judicata.” (Dkt. No. 183-
1 at 7.) Specifically, Third-Party Plaintiffs assert Hutson’s claims against them “are barred by res

Jjudicata due to the Settlement Agreement which was incorporated into Judge James’ 2012 Consent

Order.” (Dkt. No. 183-1 at9.) As explained below, many of the claims Hutson raises in the case sub

*Hutson has counsel as to the claim against him for equitable indemnity. (See Dkt. No. 253.) Counsel does not
represent Hutson as to Hutson’s counterclaims against Third-Party Plaintiffs. (/d.)
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Jjudice are the identical claims he raised in the state court case of TLC Holdings, LLCv. M. B. Hudson
a/k/a M.B. Hutson, Civ. A. No. 2011-CP-14-602 (hereinafter the “State Court Case”); the parties to
that action settled it and entered into a release. For the reasons set forth below, the undersigned
recommends concluding Hutson’s claims for breach of contract; breach of contract accompanied by
fraud; fraud and fraud in the inducement; negligent misrepresentation; constructive fraud; breach
of the covenant of good faith and fair dealing; and negligence, recklessness, wilfulness and
wantonness are barred by the release he executed in settling the state court action. The undersigned
further recommends concluding that Hutson’s claim for defamation fails as a matter of law.
Accordingly, Third-Party Plaintiffs’ Motion for Summary Judgment (Dkt. No. 183) should be
granted.

Before turning to the legal analysis, the undersigned will review the allegations, the
settlement, and the Orders issued in the State Court Case.

1. The Allegations in the State Court Case (2011-CP-14-602)

The case sub judice is not the first civil action between the parties; TLC filed suit against
Hutson in the State Court Case. The 2012 Consent Order to which Third-Party Plaintiffs refer was
issued in the State Court Case. Most of the allegations Hutson makes against Third-Party Plaintiffs
in the case sub judice are the same allegations he made against them in the State Court Case.

In the State Court Case, Hutson filed a counterclaim against TLC Holdings, LLC and a
Third-Party Complaint against Clark, Lovell, and Thigpen. (See Dkt. No. 183-5.) Hutson raised the
Third-Party Plaintiffs’ knowledge (and failure to disclose)-and Hutson’s lack of knowledge— that

the South Carolina Public Health and Environmental Control “had imposed a moratorium on the
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property that prevented the property from tying into public water and sewer services.” (Dkt. No.
183-5 at §§ 42-44; § 58.) Hutson also raised therein Third-Party Plaintiffs’ knowledge that Hutson
intended to develop condominiums and other residential structures and failure to disclose that “there
was no sewer capacity at that time.” (Id. 9 47-48.) He also alleged as follows:

49, Pursuant to the contract, Hutson caused a title examination to be made of the
premises and found that [TLC Holdings, LLC] was involved in litigation affecting
the premises. The Sellers in the contract disclosed the existence of that litigation, but
set forth a Covenant, Consent and Agreement that included language that said “Seller
covenants, consents and agrees that these actions shall be dismissed or otherwise
addressed on or before closing of the entire premises, so that said pending legal
action shall in no way encumber the property or hinder such closing.” To date, those
actions are still pending and Hutson has been unable to proceed to purchase the

property.

(Id.49.) He also alleged that Third-Party Plaintiffs interfered with his development of the property;
specifically, Hutson alleges therein that Third-Party Plaintiffs notified Clarendon County Council
of the pending litigation in order to “delay and hinder . . . [Hutson] from further performance
pursuant to the Lease Purchase Agreement.” (Id. § 85.) He also alleged that Third-Party Plaintiffs
“deliberately and maliciously t[ook] steps to try to cause [him] to fail at this project in order for them
to recover same with the value of the project enhanced through [his] efforts.” ({d. 9 89.) Hutson
further asserted therein that he should be given an equitable interest in the property for his
improvements. (See id. 9 55-56.)

2. The Orders in the State Court Case

The Settlement Agreement to which Third-Party Plaintiffs point was signed by Hutson on

March 30,2012. (See Dkt. No. 183-6 at 10 of 10.) The Settlement Agreement purports to be between
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Hutson and TLC Holdings, LLC. (See Dkt. No. 183-6 at 1 of 10.) However, it also provides as

follows:

2. This Settlement Agreement shall be incorporated into a Consent Order (the
“Consent Order”) entered in the above-referenced case (the “Litigation”). Although
Richard U. Clark, Jimmy S. Lovell and James C. Thigpen are parties to this
Settlement Agreement by virtue of being parties to the [Lease Purchase] Agreement,
and are named as Third Party Defendants in the Litigation, they have not been served
with the pleadings in the Litigation and shall not be deemed to have appeared in the
Litigation by their execution of this Settlement Agreement. This Settlement
Agreement shall be binding upon all of the undersigned parties even though Richard
U. Clark, Jimmy S. Lovell and James C. Thigpen have not appeared in the Litigation
and are not parties to the Consent Order.

(Dkt. No. 183-6 at 1-2 of 10.) The Settlement Agreement further provides, inter alia,

4. Pursuant to the Consent Order, in the event that Mr. Hutson fails to comply with
the terms of the Settlement Agreement, unless such failure is a direct and proximate
result of TLC’s failure to perform an action expressly required of it in this Settlement
Agreement, time being of the essence, then the Plaintiff is entitled to the following
immediate relief, without further notice of the court or notice to Defendant or his
attorney: (a) termination of the [Lease Purchase] Agreement, (b) cancelation [sic] of
the lis pendens filed by Hudson in this action, (¢) immediate vacation of the Property
by Mr. Hudson except for his personal residence, which shall be vacated within 15
days, enforceable by the Charendon County Sheriff; and (d) the provisions of Section
23 shall be effective. Prior to any such default by Hudson hereunder, the parties
acknowledge that the Lease remains in full force and effect in accordance with its
terms, as modified by this Settlement Agreement, and during the Primary Term (as
may be extended as provided herein), Hutson shall have full possession of the
Property in accordance with, and subject to, the terms of the Lease as modified by
this Settlement Agreement.

(Dkt. No. 183-6 at 2 0of 10.)
Section 23, the “Release,” provides as follows:

23. As a material consideration of this Settlement Agreement, in the event of the
termination of the [Lease Purchase] Agreement pursuant to Section 4 above as a
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result of Hudson[’s] breach hereof, then automatically and without further action of
the parties, as of the date of such termination (the “Termination Date™), Hudson shall
be deemed to have released, forever discharged and promised never to sue TLC,
Richard U. Clark, Jimmy S. Lovell, and James C. Thigpen, and their respective
agents, attorneys, insurance companies, parent companies, subsidiaries, affiliates,
predecessors, successors, or assigns (together, the “TLC Parties™), from any and all
injuries, personal or property, known or unknown, causes of action, demands,
warranty claims, damages, suits at law or in equity, of whatsoever kind and nature,
or because of any matter or thing done, omitted or suffered to be done, by the TLC
Parties, prior to and including the Termination Date, on account of all injuries and
damages, including attorneys’ fees and litigation expenses, arising from the Lease
or the relationship between Hudson, on the one hand, and TLC, Richard U. Clark,
Jimmy S. Lovell, and James C. Thigpen, on the other hand, and any causes of action,
known or unknown, relating to the Lease, including any and all claims alleged, or
which could have been alleged, in the Litigation.

(Dkt. No. 183-6 at 6-7 of 10.)

On April 12, 2012, Judge James issued a Consent Order that approved the Settlement
Agreement and incorporated the Settlement Agreement into the Consent Order by reference. (See
generally Dkt. No. 183-7; see also Dkt. No. 183-7 at 2 of 7.) In an Order dated March 20, 2014,
Judge James addressed various motions in the State Court Case, including Hutson’s Motion to Set
Aside Affidavit of Default and Motion for Temporary Restraining Order. (See generally Dkt. No.
183-8; see also Dkt. No. 183-8 at 3 of 12.) Judge James found that Hutson had breached several
provisions of the Settlement Agreement, including, infer alia, failing to pay the arrearage prior to
December 31, 2012. (Dkt. No. 183-8 at 6 of 12.) Judge James’ Order further stated,

10. Pursuant to the express terms of the Consent Order, effective upon the filing of
the Affidavit of Default in this action on December 11, 2013, Plaintiff was entitled
to have the following immediate relief, without further order of the Court or notice
to Defendant or his counsel of record: (a) termination of the Lease Purchase
Agreement, (b) cancellation of the Lis Pendens [filed by Defendant in this case], (c)
immediate vacation of the Property by Defendant except for his personal residence
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thereon, which shall be vacated within fifteen (15) days; and (d) the provisions of
Section 23 shall be effective.” Consent Order at § 2.

11. Therefore, the Lease Purchase Agreement was terminated, according to its terms
as modified by the Settlement Agreement and Consent Order, as of December 11,
2013 (the “Termination Date™), and Hutson was required to vacate the Property
immediately, except only for his personal residence thereon, which he was required
to vacate within fifteen (15) days (i.e., December 26, 2013).

(Dkt. No. 183-8 at 11 of 12.) That order further provides,

[1]t is hereby:

FURTHER ORDERED, that the Settlement Agreement and Consent Order are to be
enforced according to their terms.

FURTHER ORDERED, that, in conjunction with enforcing the Consent Order
according to its terms, pursuant to Paragraph 2 of the Consent Order, upon the filing
of the Affidavit of Default on December 11, 2013, Plaintiff was and is entitled to,
and is hereby awarded, the following immediate relief, without the need for further
Order of this Court:

(a) The Lease Purchase Agreement was deemed automatically terminated and of no
further force or effect; [and]

(b) The lis pendens filed by Defendant against the Property was deemed
automatically cancelled, terminated of record, and of no further force or effect . . .

FURTHER ORDERED, that pursuant to the Consent Order, Defendant is deemed
to have granted the TLC Release to the TLC parties, as set forth more fully in
Section 23 of the Settlement Agreement.

(Dkt. No. 183-8 at 11-12 of 12.)
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3.  Release

Hutson’s claims for breach of contract; breach of contract accompanied by fraud; fraud and
fraud in the inducement; negligent misrepresentation; constructive fraud; breach of the covenant
of good faith and fair dealing; and negligence, recklessness, wilfulness and wantonness are barred
by the release he entered in settling the State Court Case. As in Bowers v. Department of
Transportation, 360 S.C. 149, 600 S.E.2d 543 (Ct. App. 2004), the Settlement Agreement in the case
sub judice is a contract. Bowers, 360 S.C. at 153, 600 S.E.2d at 545; see also Hymanv. Ford Motor
Co., 142 F. Supp. 2d 735 (D.S.C. 2001). In Bowers, the South Carolina Court of Appeals upheld
dismissal of two suits against the Department of Transportation, concluding that the releases
executed by two drivers in an accident released the Department of Transportation. The court noted
that the release was a contract and that since the release “unambiguously sets forth the contracting
parties’ intent, [the court is] bound by that clearly expressed intent without resort to extrinsic
evidence.” Bowers, 360 S.C. at 153, 600 S.E.2d at 545. The court further stated,

The terms of the Release do not evince an intent to limit its scope to any specifically
identified parties. Rather, the Release is general and all encompassing in its scope.
It clearly states that the Appellants released the tort-feasor “and all other persons,
firms or corporations liable, or who might be claimed to be liable.” This language is
a clear, explicit, and unequivocal indication of the parties’ intent that a/l claims
arising from the accident-now and in the future-are barred under the terms of the
Release. Had Appellants intended a contrary result and desired to limit the operation
of the Release to named persons only, the terms of the Release could have been
easily tailored to that end. We are constrained by the plain, unambiguous language
of the Release to find that Appellants’ claims against SCDOT fall within the terms
of the Release.

Id. at 154, 600 S.E.2d at 545-46.
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Turning to the case sub judice, the Release—paragraph 23 of the Settlement
Agreement—unequivocally provides that if the Lease Purchase Agreement is terminated as a result
of Hutson’s breach, Hutson “shall be deemed to have released, forever discharged and promised
never to sue” Third-Party Plaintiffs for “any and all injuries, personal or property, known or
unknown, causes of action, demands, warranty claims, damages, suits at law or in equity, of
whatsoever kind and nature, or because of any matter or thing done, omitted or suffered to be done”
by Third-Party Plaintiffs, “prior to and including” December 11,2013. (Dkt. No. 183-6 at 6-7 of 10;
see also Dkt. No. 183-8 at 11 of 12.) This Release is cut and dry—Hutson has clearly released Third-
Party Plaintiffs from liability for actions they took (or actions they failed to take) prior to December
11,2013.

A contract can be set aside for fraud, see First Equity Inv. Corp. v. United Serv. Corp. of
Anderson, 299 S.C. 491,497, 386 S.E.2d 245, 249 (1989) (“As a general rule, a defrauded party to
a contract has a choice of remedies; he may rescind the contract and recover what he has paid, or
he may affirm the contract and recover damages.”), and Hutson asserts he has been defrauded.
However, having reviewed all of Hutson’s allegations and assertions, the undersigned concludes—for
the reasons set forth below—that this Settlement Agreement and Release cannot be set aside due to
fraud.

In arguing that the Settlement Agreement and Release should be set aside due to fraud,
Hutson refers to the January 2009 meeting minutes as well as the “2015 depositions.” (Dkt. No.
192; see also Dkt. No. 200-1 at 9;1 1 0f 28.) Hutson asserts the minutes of the January 2009 meeting

reveal the “severe options” TLC was “consider[ing] to rid themselves of the BWR campground and
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its members.” (Dkt. No. 200 at 3 of 7.) Although Hutson refers to “2015 depositions,” the only
deposition transcript he attached to his filings opposing the Motion for Summary Judgment were
transcripts from Lovell’s deposition taken on February 16, 2011. (See Dkt. No. 200-1 at 15-16, 21
of 28.)

In his Supplemental Response in Opposition, Hutson contends that TLC knew-as of April
2003—that sewer service was needed to support further development at the Big Water Resort and that
such service was not available until the water treatment plant in Manning was enlarged. (Dkt. No.
200 at 1 of 7.) Hutson states, “TLC Holdings, LLC and its owners were fully aware of this serious
long term problem as it prevented ANY developer from getting any of the necessary local
governmental approvals to develop at that location.” (Id. at 2 of 7.) According to Hutson, TLC’s
owners “knew that water and sewer as an essential component for the Buyer signing,” and they also
knew that “water and sewer WAS NOT AVAILABLE.” (Dkt. No. 200 at 4 of 7.)

To support his claim for “FELONY THEFT BY DECEPTION,” Hutson asserts that although
TLC “was not EVER with clear title to close, they continued to collect hundreds of thousands of
dollars from [Hutson] for a ‘right to purchase.”” (Dkt. No. 200 at 5 of 7.) He states, “Is it not theft
by deception to then add mandatory cash requirements totaling hundreds of thousands of dollars for
the ‘Right to Purchase’-even if they could be credited toward closing—since the Seller had NO
INTENTION to close?” (Dkt. No. 200 at 2 of 7.) Hutson points to TLC’s admission that “they had
financially subsidized” the Big Water Resort “just to keep the gates open.” (Dkt. No. 200 at 2 of 7.)

Hutson asserts that TLC knew—as outlined in its January 2009 minutes—that the membership

agreements “creat[ed] un-marketable title for home loans.” (Dkt. No. 202 at 1 of 2; see also Dkt. No.
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202-1.)° According to Hutson, TLC found several buyers “who wanted to buy and develop the
property into a condo subdivision,” but these developers “found that TLC Holdings, LLC could not
get marketable title.” (Dkt. No. 200 at 2-3 of 7.) Hutson notes that Community Resource Bank had
a “very large lien on all of the property for approximately two years,” and each time Hutson asked
Clark “if the title was now clear in order for Third Party Defendant to start making plans to acquire
purchase contracts from potential Buyers to move toward closing,” “[n]ever once did the Seller or

any of its agents inform the Buyer(] that clear title had been resolved.” (Dkt. No. 200 at 4 of 7.)

SHutson knew about the membership agreements at the time he purchased the Big Water Resort. (See Dkt. No.
266-1 at 7 of 35; see also Dkt. No. 266-1 at 31-34 of 35.) Renee Roark was Hutson’s realtor in connection with the
purchase of Big Water Resort. (See Dkt. No. 266-1at 4-7 of 15.) On November 11, 2010, Ms. Roark emailed Mr. Coffey
of Coffey Chandler & Kent; that email stated, inter alia,

Attached is Susan’s lifetime membership info. regarding Big Water camp ground. My buyer is

concerned about the “life time” memberships and the impact they can have on the future

development of the property. In other words, in your opinion, what is the easiest, legal way to

terminate the lifetime memberships of Big Water? Will these memberships have an impact on

obtaining clear title for the property?
(Dkt. No. 266-3 (emphasis added).) At the hearing, Mr. Hutson stated, “I knew that there were memberships, but I did
not know, and was not ever told that the memberships created defective title.” On the one hand, Hutson stated at the
hearing that he knew there were memberships but “was told that they were annual,” and on the other hand, he stated that
he “asked Renee Roark if the . . . lifetime memberships would affect the title.” Hutson complained at the hearing that
he never received an answer as to whether the lifetime memberships would have an impact on obtaining clear title. He
also stated at the hearing that he bought Big Water Resort without looking at the books or business records. Furthermore,
the Lease Purchase Agreement contained the following provision:

Purchaser shall, within ninety (90) days after the Effective Date, investigate Seller’s title to the

Premises and identify any exceptions to title which are not acceptable to Purchaser {any such

exception being referred to herein as a “Title Exception™). Purchaser shall within ninety (90) days after

the Effective Date provide Seller notice of any such Title Exception. If Purchaser does not notify

Seller in writing of Title Exceptions within ninety (90) days after the Effective Date, then Purchaser

shall be deemed to have accepted title to the Premises with all exceptions and conditions. . . .
(Dkt. No. 266-6 at 5 of 34.) The “Effective Date” was in December of 2010. (See Dkt. No. 266-3 at 1, 25-27 of 34.)
Hutson admitted at the hearing that he had access to the membership agreements within this ninety day period.

Hutson was also represented by an attorney—Andrew Tucker—in conjunction with his purchase of Big Water
Resort. (See Dkt. No. 266-1 at 9-13 of 35.) At his deposition, Hutson stated that approximately four or five days after
Christmas of 2010, he and Tucker “actually started reading some of the membership agreements.” (Dkt. No. 266-1 at
15 of 35.) Hutson continued,

And lo and behold, I can’t tell you why, [Tucker] never picked up on the fact that I was obligated,

according to you, for 60 years, for each one of these people. Because if so, it would be~-why—why

bother to get a—a sales contract and charge me $10-$10,000 a month, when they know good and well

that T can’t develop, because I"ve got to keep this place as a whole for 60 years?
(Dkt. No. 266-1 at 15-16 of 35.) Hutson indicated that he and Tucker “sat at the table together and went over” the
membership agreements before closing. (Dkt. No. 266-1 at 16 of 35.)
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Hutson contends he was required to close within 24 months, but he was “trapped and unable to
close” because of the liens on the property. (/d.)

Hutson asserts Third-Party Plaintiffs “intentionally held back and misrepresented critical
information (ex.: sewer . . . ) and the sixty year obligation to family members for an exclusive right
to use all property covered by the contract and improvements thereon.” (Dkt. No. 200 at 5 of 7.)
Hutson contends he had seven months under the contract to “repave all private roads, parking lots
and recreational vehicle (RV) parking spaces on the Premises,” but it was impossible to do so within
seven months because “the municipalities would not approve any permanent asphalt roads” unless
he was able to address the sewer issues. (Dkt. No. 200 at 5 of 7.)

Accordingto Hutson, Third-Party Plaintiffs never had any plan to “actually sell” the property
but that instead their “plan was to stage it so they could re-call the property.” (Dkt. No. 200 at 6 of
7.) He asserts that Third-Party Plaintiffs knew—“as far back as January 16, 2009"~that they could
not sell real estate that was leased for an extended period of time. (Dkt. No. 200 at 6 of 7.) Hutson
claims “theft” in that he “was not offered nor given” an “‘equitable interest” for accomplishments
during [his] tenure on-site, which was appraised at over one million dollars . . . WITHOUT the
impact of the restaurant.” (Dkt. No. 200 at 6 of 7.)

As to contractual interference, Hutson asserts that attorney Thomas Harper, who was
representing TLC, “contractually interfered, on behalf of TLC Holdings, LLC . . . by contacting
government approval agencies to slow down [Hutson’s] progress in acquiring approvals for the
development project,” negatively impacting his “ability to close within the contract’s 24 months.”

(Dkt. No. 200 at 6 of 7.)
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Hutson asks this Court to “set aside paragraph 23 [of the Settlement Agreement] for it was
designed to be a fraudulent buffer providing protection to TLC Holdings, LLC and it’s [sic] owners
to carry out the criminal acts.” (Dkt. No. 192 at 3 of 4.)

Hutson’s claims for breach of contract; breach of contract accompanied by fraud; fraud and
fraud in the inducement; negligent misrepresentation; constructive fraud; breach of the covenant
of good faith and fair dealing; and negligence, recklessness, wilfulness and wantonness all arise out
of the Lease Purchase Agreement and Hutson’s dealings with TLC, Thigpen, Lovell, and Clark in
purchasing the Big Water Resort. The Release plainly releases all claims against Third-Party
Plaintiffs for claims that arose on December 11, 2013 or before. (See Dkt. No. 183-8 at 11 of 12.)

Hutson has not alleged fraud that took place after December 11, 2013, and there is
accordingly no basis to set aside the Release.® Most of the circumstances to which he now points

(with the exception of his claim for defamation, discussed below) were raised in his counterclaim

SAt the hearing, Hutson argued he was “misled” via “six direct fraudulent paths” and submitted a document
laying out his arguments. (See Hutson Ex. 3.) The alleged misrepresentations which, according to Hutson, constitute
fraud, are as follows:

(a) Big Water Resort has no known debt, when the campground was operating with an annual

shortfall;

(b) The financial reports listed memberships as a “present net value™ of over $1.7 million, when they

“were in fact a liability™;

(c) “T[]here w[ere] no actions, suits, or proceedings, either at law or equity . . . or to the knowledge

of Sellers, threatened,” where Third-Party Plaintiffs were aware of the threat of suit by the individuals

who purchased membership agreements;

(d) “[The] Seller represents, warrants and covenants to Purchaser” that seller is “[iJn compliance with

all laws, regulation and orders applicable to its business,” where Third-Party Plaintiffs failed to record

the membership agreements pursuant to South Carolina Code § 27-33-30;

(€) Third-Party Plaintiffs had “[g]ood and marketable title” to all “properties and assets,” where Big

Water Resort “did not own any real estate™; and

(f) Third-Party Plaintiffs had “[g]ood and marketable title” where (1) the sellers “agreed to owner

finance the purchase,” as it “appeared from their willingness to owner finance that they were confident

in the value of the property and the marketability of their title” and where (2) the sellers “agreed to

be paid from the proceeds of the sale of condominiums and lots,” as the sellers’ “willingness to accept

a percentage gave confidence that they had good and marketable title to the property.”

(Hutson’s Ex. 3.) All of these alleged “fraudulent paths™ arise out of Hutson’s purchase of the Big Water Resort; they
do not pertain to the Release.
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and third-party claim in the state court action, so he clearly had notice of these circumstances at the
time he entered into the Settlement Agreement and Release. All of Hutson’s claims pertaining to
fraud relate to the original transaction, not the Release. In other words, Hutson cannot set aside the
Release because he has not made any showing that fraud induced him to enter into the Release. See
House v. Aiken Cnty. Nat’l Bank, 956 F. Supp. 1284, 1291-92 (D.S.C. 1996) (granting motion to
dismiss—treated as motion for summary judgment—without prejudice where “[t]he only issue before
this Court is whether the release signed as a result of that previous settlement is invalid because of
fraud, misrepresentation or like circumstances. Plaintiffs have failed to provide any evidence, other
than their own conclusory allegations, that they were induced to enter into this release because of
fraud or misrepresentation.”); see also Hopkins v. Fidelity Ins. Co., 240 S.C. 230, 125 S.E.2d 468
(1962).

Moreover, to establish fraud, Hutson would have to prove the following elements:

(1) a representation; (2) its falsity; (3) its materiality; (4) either knowledge of its

falsity or reckless disregard of its truth or falsity; (5) intent that the representation be

acted upon; (6) the hearer’s ignorance of its falsity; (7) the hearer’s reliance on its

truth; (8) the hearer’s right to rely thereon; and (9) the hearer’s consequent and
proximate injury.

Armstrong v. Collins, 366 S.C.204,218-19, 621 S.E.2d 368,375 (Ct. App. 2005) (quoting Regions
Bankv. Schmauch, 354 S.C. 648, 672, 582 S.E.2d 432, 444-45 (Ct. App. 2003)). Although Hutson

frequently contends he was defrauded, he has not clearly alleged the elements of fraud. For example,
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it is not clear upon what representation or representations he asserts he relied, nor is it clear such
representation was false or that he had the right to rely on such representation(s).’

Although Hutson repeatedly asserts fraud, none of his assertions of fraud pertain to the
Release. He is therefore is not entitled to set aside the Release. See House, 956 F. Supp. at 1291-92;
see also Hopkins, 240 S.C. 230, 125 S.E.2d 468. Third-Party Plaintiffs are entitled to summary
judgment on the following claims Hutson makes against them: breach of contract; breach of contract
accompanied by fraud; fraud and fraud in the inducement; negligent misrepresentation; constructive
fraud; breach of the covenant of good faith and fair dealing; and negligence, recklessness, wilfulness
and wantonness.

4. Defamation

Hutson’s claim for defamation requires a slightly different analysis, as the events giving rise
to this claim occurred after execution of the Settlement Agreement and Release. At the hearing, Mr.
Hutson clarified that the only basis for his defamation claim is the April 3, 2014 letter from TLC to
“Members of the Big Water Resort Campground.” (See Dkt. No. 77-17.) That letter provides, in

relevant part,

Over the course of the past three (3) years, Mr. Hutson breached his
obligations under the [Lease Purchase] Agreement in numerous respects. Those
breaches began just months after he took over the property. For example, he failed
to pay rents he owed to TLC Holdings, LLC, and taxes owing to Clarendon County
that were his responsibility under the Agreement. He failed to pave or repave the
roads as required by the Agreement, which would have been a benefit to everyone
at the campground. At times, he failed to carry insurance that was necessary to

"For example, Hutson indicates he asked Lovell and Clark—‘right before [he] bought” Big Water—how much
money the campground was making, and Hutson admits they said none. (See Dkt. No. 135 at 28, 83-84 of 328.) He
complains, however, that TLC “didn’t bother to tell [him] it was losing $300,000 a year.” (/d.)
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protect the property and the club [that] operated on it. TLC Holdings, LLC has been
forced to make tax payments and insurance payments to protect the property that
were Mr. Hutson’s responsibility under the Agreement.

Beginning in 2011, TLC Holdings has endeavored to enforce the obligations
of Mr. Hutson with regard to the campground. As a result of Mr. Hutson’s breaches,
TLC Holdings, LLC sued him in state court back in 2011. Mr. Hutson has vigorously
resisted TLC Holdings’ efforts to enforce his obligations. After protracted litigation
in the state court, when TLC holdings was finally on the verge of success in evicting
Mr. Hutson from the property, Mr. Hutson then filed for bankruptcy on January 8th
of this year, delaying for a few more months TLC Holdings® recovery of the
property. For all these months that Mr. Hutson has resisted TLC Holdings’ efforts
to recover the property, he has continued the breaches of the Agreement that have
hurt TLC Holdings, LLC, and the club members who have used the property.

As a result of TLC Holdings’ successes in the state court and bankruptcy
court, TLC Holdings, LLC is now finally in control of the campground property for
the first time since December, 2010. Much has changed over those three years, and
it appears that much work is needed. . . .

Unfortunately, because the records recovered by TLC Holdings, LLC from
Mr. Hutson are incomplete in some respects, we ask that you provide to us your
understanding of your current status with regard to your membership agreement with
Big Water Resort. . ..

We understand that this protracted litigation may have confused or frustrated
you. It certainly has us. . .

(Dkt. No. 77-17.)

The undersigned recommends granting summary judgment as to Hutson’s claim for
defamation. “The tort of defamation allows a plaintiff to recover for injury to her reputation as the
result of the defendant’s communication to others of a false message about the plaintiff.”
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Holtzscheiter v. Thomson Newspapers, Inc.,332 S.C. 502, 508,506 S.E.2d 497, 501 (1998); see also
Parrish v. Allison, 376 S.C. 308, 321, 656 S.E.2d 382, 389 (Ct. App. 2007) (“A communication is
defamatory if it tends to harm the reputation of another as to lower him in the estimation of the
community or to deter third persons from associating with him.” (citing Holtzscheiter, 332 S.C. at
530, 506 S.E.2d at 513 (Toal, J., concurring))). As stated in Parrish,

To recover for defamation, the plaintiff must establish by a preponderance
of the evidence, that there was (1) a false and defamatory statement by the defendant
concerning the plaintiff; (2) an unprivileged communication; (3) fault on the
defendant’s part in publishing the statement; and (4) either actionability of the
statement irrespective of special harm or the existence of special harm to the plaintiff
caused by the publication.

Parrish, 376 S.C. at 320, 656 S.E.2d at 388 (citations omitted).

Hutson complained at the hearing that TLC stated he filed for bankruptcy but did not explain
why he filed for bankruptcy. Because Hutson did file for bankruptcy, however, TLC’s statement is
true, and Hutson cannot prevail on a claim of defamation for such a statement. See Fountain v. First
Reliance Bank, 398 S.C. 434, 442-44, 730 S.E.2d 305, 309-10 (2012). The same can be said of the
other statements contained in the April 3, 2014 letter. The letter indicated that Mr. Hutson “failed
to pay rents he owed to TLC Holdings, LLC and taxes owing to Clarendon County.” (Dkt. No. 77-
17.) The Settlement Agreement in the State Court Action—which Mr. Hutson signed—indicated that
Hutson was in arrearage to TLC in the amount of $199,969.19. (See Dkt. No. 183-6 at 2 of 10.) Mr.
Hutson stated in his deposition that he “ didn’t have enough money to pay the taxes on the property
like [he] was supposed to.” (Hutson Dep. at 199; Dkt. No. 135.) As to the statement that Hutson

failed to carry insurance, there is undisputed evidence in the record that Hutson did not always carry
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insurance. (See Clark Dep. at 21-22; Dkt. No. 134.) Similarly, as to the statement in the letter that
Hutson failed to pave the roads, Hutson admitted that he did not pave the roads. (Hutson Dep. at 80,
82: Dkt. No. 135.) In the letter of April 3, 2014, TLC states that Hutson “has continued the breaches
of the [Lease Purchase] Agreement. (Dkt. No. 77-17.) Of course, that is exactly what Judge James
found in the State Court Action in his Order dated March 20, 2014. (See Dkt. No. 183-8; Dkt. No.
183-8 at 6 of 12.) Because the undisputed evidence reveals that the statements of which Hutson
complains were, in fact, true, Third-Party Plaintiffs are entitled to summary judgment as to Hutson’s
claim against them for defamation.

C. Motion for Summary Judgment (Dkt. No. 228)

Hutson seeks summary judgment as to Third-Party Plaintiffs’ claim against him for equitable
indemnity. (See Dkt. No. 228.)* As stated in Vermeer Carolina’s, Inc. v. Wood/Chuck Chipper
Corp., 336 S.C. 53, 518 S.E.2d 301 (Ct. App. 1999),

For a party to recover under a theory of equitable indemnification, three things must
be proven: (1) the indemnitor was liable for causing the Plaintiff’s damages; (2) the
indemnitee was exonerated from any liability for those damages; and (3) the
indemnitee suffered damages as a result of the Plaintiff’s claims against it which
were eventually proven to be the fault of the indemnitor.

Vermeer, 336 S.C. at 63, 518 S.E.2d at 307. Stated another way, in order for Third-Party Plaintiffs
to recover pursuant to a theory of equitable indemnification, Third-Party Plaintiffs must prove that

(1) Hutson “was liable for causing the Plaintiff’s damages”; (2) Third-Party Plaintiffs were

*From a reading of Hutson’s motion, it is not entirely clear to the undersigned whether Hutson also seeks
summary judgment as to his counterclaims against Third-Party Plaintiffs. (See Dkt. No. 228.) To the extent Hutson seeks
summary judgment as to his counterclaims against Third-Party Plaintiffs, such a request should be denied because, as
set forth above, Hutson’s counterclaims against Third-Party Plaintiffs fail.
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“exonerated from any liability for those damages”; and (3) Third-Party Plaintiffs suffered damages
as a result of the Plaintiff's claims against [them] which were eventually proven to be the fault of”
Hutson. See Vermeer, 336 S.C. at 63, 518 S.E.2d at 307.

In his written filings, Hutson asserts he is entitled to summary judgment on the claim for
equitable indemnity because “Third Party Plaintiffs were sued by the Class due to broken promises
and fraudulent behaviors by the Third Party Plaintiffs in the years prior to Third Party Defendant’s
arrival.” (Dkt. No. 251 at 16 of 20.) Hutson points to Judge Norton’s Order of February 1, 2016 to
support his position that Third Party Plaintiffs “convert[ed] the ‘club’ to a public club and allowed
the public onto the property several years prior to 2011.” (Dkt. No. 251 at 16 of 20.)

At the hearing, Hutson argued that he is entitled to summary judgment as to Third-Party
Plaintiffs’ claim for equitable indemnity because the Court can find as a matter of law that TLC is
at fault for the circumstances “that we find ourselves here in today.” Hutson asserted that TLC
violated several South Carolina statutes by not recording the membership agreements or the
“purported lease” between Big Water Resort and TLC-which he contends is negligence per se.
Hutson argued that negligence per se is fault and that, as a matter of law, TLC is at fault and cannot
prevail on its claim for equitable indemnity.

The undersigned recommends denying Hutson’s Motion for Summary Judgment (Dkt. No.
228.) Hutson’s arguments about Third-Party Plaintiffs” failure to record-while interesting-are red
herrings. Even if TLC violated the South Carolina Code in failing to record the membership
agreements and the lease between Big Water and TLC, this failure did not cause the Plaintiffs’

damages. See Stoneledge at Lake Keowee Owners’ Ass’n, Inc. v. Clear View Constr., LLC,413S.C.
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615,619, 625-26, 776 S.E.2d 426, 428, 432 (Ct. App. 2015) (noting that the party seeking equitable
indemnification (the general contractor Marick) “cannot recover for equitable indemnity” from Clear
View (the subcontractor) “if [Marick] had any fault in causing Stoneledge’s damages,” where
Stoneledge “brought this lawsuit seeking damages resulting from construction defects that allowed
water into the townhomes” and “[tJwo of the construction defects alleged by Stoneledge related to
the stonework performed by Clear View”). The crux of Plaintiffs’ claim is that they were injured
when the resort changed from a private resort to a public resort. Simply put, whether lease and the
membership agreements were recorded had nothing to do with changing the resort from a private
resort to a public resort. Whatever damages Hutson contends he suffered due to the failure to record,
it is clear that the Plaintiffs suffered no damages.

To the extent Hutson argues that Judge Norton’s order of February 1, 2016 supports his
position that it was Third-Party Plaintiffs who converted the club from a private club to a public
club, the undersigned finds no such support therein.” The portion of the Order to which Hutson
points provides,

The Defendants asserted numerous defenses arguing among other things that the
conversion of the club to a public club was not a breach of contract and that the
public was allowed onto the property several years prior to 2011 which would render
all claims time barred by the statute of limitations.

(Dkt. No. 248 at 3 of 10.) The fact that Defendants pled the statute of limitations as a defense does

not mean that they cannot also argue that Plaintiffs’ damages were caused by a third party, as

°Hutson also asserts that Third-Party Plaintiffs “have agreed to pay damages/restitution to the Class Members
because they are guilty of contract violations for the exclusivity of use to the Class Members.” (Dkt. No. 251 at 17 of
20.) However, the Settlement Agreement contains no admission of liability. (See Dkt. No. 218-1.)
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inconsistent defenses may be pleaded. See FED. R. C1v. P. 8(d)(3) (“A party may state as many
separate claims or defenses as it has, regardless of consistency.”); see also Little v. Texaco, Inc., 456
F.2d 219, 220 (10th Cir.1972) (“[A] defendant is at liberty to deny and at the same time advance an
affirmative defense.”).

Third-Party Plaintiffs contend that Hutson is the one who opened Big Water Resort up to the
public, thereby causing Plaintiffs’ damages, and Hutson contends Third-Party Plaintiffs opened Big
Water Resort to the public, thereby causing Plaintiffs’ damages. Who in fact opened the resort to
the public—Third-Party Plaintiffs or Hutson—is a classic factual dispute;" accordingly, Hutson’s
Motion for Summary Judgment as to the claim for equitable indemnity should be denied. See
Stoneledge, 413 S.C. at 626, 776 S.E.2d at 432 (“Marick cannot recover for equitable indemnity if
it had any fault in causing Stoneledge’s damages. We have carefully examined the record in this

case, and we cannot say as a matter of law Marick is at fault. Rather, we find the evidence is

The record contains evidence that Big Water Resort was opened to the public before Hutson ever arrived. One
of the named Plaintiffs in this case-Bonnie Youmans—testified at her deposition that in 2008 or 2009, she noticed that
nonmembers were coming in off 1-95 and staying for just one night; she indicated these people were not at the resort for
atour. (Youmans Dep. 14-15, 20; Dkt. No. 91-9.) Ms. Youmans testified that she, along with Linda Hudson and Frances
McDonald, consulted an attorney in 2008 or 2009 about a possible class action. (Youmans Dep. 34-35; Dkt. No. 91-9.)

Of course, the record also contains evidence that Hutson was the one who opened the resort to the public. On
or about August 19, 2011, Hutson sent a letter to the “Members”; that letter stated, inter alia (verbatim),

Regarding the issue of taking in the public, please let us clear this up. The same as each member use

to be (public prior to becoming a member) other outsiders who express an interest are being

considered. The only difference is we allow perspective new members to visit our park under trial

membership which allows us the opportunity to observe that potential member for longer yearly
memberships. All new members will and do pay more money for each visit for campsites and cabin

sites. Existing members will always pay far less. The new system will help with the financial growth

of Big Water and provide opportunity for Big Water to offer more than ever, with your help and

support. . ..
(Dkt. No. 77-23 at 1-2 of 2.) Hutson testified during his deposition that Big Water began to “take every person that we
could coming in from the public” about six months after his August 2011 letter (in other words, in early 2012). (Hutson
Dep. at 320-21; Dkt. No. 126-1.) He also testified, however, that members complained to him about public access to the
resort as early as five or six days after he arrived there. (Hutson Dep. 58-65, 88, 91; Dkt. No. 135.)
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conflicting, and viewing the evidence in the light most favorable to Marick, the record contains
evidence a factfinder could reasonably find supports the conclusion Marick was not at fault. Because
of this conflicting evidence, the equitable indemnity cause of action must be remanded for a trial.”).
While Third-Party Plaintiffs “cannot recover for equitable indemnity if they had any fault in causing
Plaintiffs’ damages,” because the evidence of who is at fault is conflicting, Hutson’s motion should
be denied. See id. at 626, 776 S.E.2d at 432.

CONCLUSION

It is therefore RECOMMENDED, for the foregoing reasons, that Third-Party Plaintiffs’
Motion for Sanctions (Dkt. No. 179) be DENIED. It is further RECOMMENDED that Third-Party
Plaintiffs’ Motion for Summary Judgment (Dkt. No. 183) be GRANTED, and that Third-Party

Defendant’s Motion for Summary Judgment (Dkt. No. 228) be DENIED.

Now S,

MARY G@RDON BAKER
UNITED STATES MAGISTRATE JUDGE

IT IS SO RECOMMENDED.

April 5, 2016
Charleston, South Carolina

The parties’ attention is directed towards the important notice on the next page.
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Notice of Right to File Objections to Report and Recommendation

The parties are advised that they may file specific written objections to this Report
and Recommendation with the District Judge. Objections must specifically identify the
portions of the Report and Recommendation to which objections are made and the
basis for such objections. “[/]n the absence of a timely filed objection, a district court
need not conduct a de novo review, but instead must ‘only satisfy itself that there is no
clear error on the face of the record in order to accept the recommendation.” Diamond v.
Colonial Life & Acc. Ins. Co., 416 F.3d 310 (4™ Cir. 2005) (quoting Fed. R. Civ. P. 72
advisory committee’s note).

Specific written objections must be filed within fourteen (14) days of the date of
service of this Report and Recommendation. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b),
see Fed.R. Civ. P. 6(a), (d). Filing by mail pursuant to Federal Rule of Civil Procedure 5

may be accomplished by mailing objections to:

Robin L. Blume, Clerk
United States District Court
Post Office Box 835
Charleston, South Carolina 29402

Failure to timely file specific written objections to this Report and
Recommendation will result in waiver of the right to appeal from a judgment of the
District Court based upon such Recommendation. 28 U.S.C. § 636(b)(1); Thomas v.
Arn, 474 U.S. 140 (1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985); United States v.
Schronce, 727 F.2d 91 (4th Cir. 1984).
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State of South Carolina
The Circuit Court of the Third Judicial Civeuit

PP . 215 Marth Harvin Street
Kristi Fisher Curtis Sumnter, SC 26150
Judge Phone; (803) 436-2152

Fax: {B03) 774-2825
keurtisj@sccourts.org
February 4, 2019

Mr. Steven Kropski
Earhart Overstreet, LL.C
P.O. Box 22528
Charleston, SC 29413

Mr. M.B. Hutson
P.O. Box 2755
QOrangeburg, SC 29116-2755

RE: Hutson v. Weissenstein, Case no. 2018-CP-43-1583
Motion to Dismiss/ Summary Judgment

Dear Sirs:

This Motion to Dismiss/Summary Judgment was before me on December 10, 2018. After
reviewing the pleadings, motions, memoranda and applicabie law, the Defendant’s Motion for
Summary Judgment is granted. I find that this action is outside of the applicable statute of
limitations and that all of the issues currently being raised, and specifically the issue of the
existence of the lifetime memberships, were known to the Plaintiff at the time he entered into the
settlement agreement in March of 2012,

M. Kropski, please prepare a proposed order to that effect within the next 30 days. You can
send it to me and Mr. Flutson via e-filing, e-mail, or regular mail, whichever is most convenient.

Thank you,

] 1
{(—f'f_.!:::wfg“ (_/L:f\ J_),;,
Kristi Curtis
Circuit Court Judge
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE THIRD JUDICIAL CIRCUIT

COUNTY OF SUMTER
CASE NO.: 2018-CP-43-1583

MB HUTSON A/K/A MB HUTSON,
Plaintiff,

ORDER GRANTING DEFENDANT’S

VS. MOTION FOR SUMMARY JUDGMENT

PAUL WEISSENSTEIN (Attorney)/
PAUL WEISSENSTEIN,

Defendants.

This matter is before the Court on Defendant’s motion for summary judgment. The parties
have filed submissions in support of their respective positions, and the Court heard oral arguments
from Plaintiff, pro se, and counsel for the Defendant on December 10, 2018. After careful
consideration of the pleadings, affidavits, documentary evidence and the arguments of the parties,

the Court grants the Defendant’s motion for summary judgment.

BACKGROUND

This matter arises out of a long-term dispute between Plaintiff, M.B. Hutson, and non-
parties TLC Holdings, LLC, and the individual members of TLC Holdings, LLC (collectively the
“TLC Parties”). Defendant, Attorney Paul Weissenstein, represented Plaintiff in one of several
lawsuits between Hutson and the TLC Parties. Although not directly related to Weissenstein’s
representation of the Plaintiff, a recitation of the history between Hutson and the TLC Parties aids
in the disposition of this motion.

In fall 0of 2010, Plaintiff and the TLC Parties began discussing a potential real property and

business transaction wherein Hutson would take over a campground known as “Big Water Resort”
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(“BWR”), along with the real property on which it was located. At the time of the BWR
Transaction, Hutson was not represented by the Defendant Weissenstein, but was represented by
a lawyer based out of Tennessee, Andrew Tucker, Esq.

In connection with the BWR transaction, on December 10, 2010 Hutson executed a lease
purchase agreement (“LPA”) related to real property in Clarendon County, South Carolina on
which BWR was located. Plaintiff also purchased the limited liability company that operated
BWR (“BWR, LLC”).

Prior to the BWR Transaction, BWR, LLC sold what the parties refer to as “lifetime retail
membership agreements” (“Lifetime Memberships”) to individuals and families who then became
members of BWR. These agreements were entered into between BWR, LLC and the campground
members, and purported to give the members exclusive access to the campground. Hutson alleges
that he did not want to operate a campground, but rather wished to develop residential structures
on certain portions of the unimproved Property'. At the time of the transaction, Hutson was aware
of the Lifetime Memberships.

On November 11, 2010, Hutson’s realtor wrote to the realtor for the TLC Parties:

Attached is Susan’s lifetime membership info. (sic) regarding Big
Water camp ground. My buyer is concerned about the “life time”
members and the impact they can have on the future development
of the property. In other words, in your opinion, what is the easiest,
legal way to terminate the lifetime memberships of Big Water? Will

these memberships have an impact on obtaining clear title for the
property.?

! For purposes of this motion, the evidence and all inferences which can be reasonably
drawn from the evidence are viewed in the light most favorable to the Plaintiff.

2
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Consistent with Hutson’s intention to develop the property, the LPA provided Hutson an
opportunity to examine marketable title to the Property, identify any title defects, and potentially
terminate the transaction if title defects were not cured. Page 5 of the LPA states:

Purchaser shall, within ninety (90) days after the Effective Date [of
the LPA], investigate Seller’s title to the Premises and identify any
exceptions to title which are not acceptable to Purchaser. Purchaser
shall within ninety (90) days after the Effective Date provide Seller
notice of any such Title Exception. If Purchaser does not notify
Seller in writing of Title Exceptions within ninety days after the
Effective Date, then the Purchaser shall be deemed to have accepted
title to the premises with all exceptions and conditions. If Purchaser
timely notifies Seller of Title Exceptions (other than the Title
Exceptions that can be cured by the payment of money to satisfy any
liens as of the Closing, which Title Exceptions shall be cured as of
the Closing), Seller may (but shall not be required to) cause all Title
Exceptions to be deleted as Exceptions from the Title Commitment,
as the case may be, on or prior to 30 days prior to closing (the “Cure
Deadline™). If Seller fails or refuses to cure any Title Exceptions
prior to the Cured Deadline, then Purchaser may, as its sole and
exclusive remedy for the existence of, or Seller’s failure to cure,
such Title Exceptions before the Cured Deadline, elect to terminate
this Agreement, or waive its right to terminate this Agreement in
writing and accept the Title Commitment with all uncured Title
Exceptions.

Hutson and the TLC Parties signed the LPA and related transaction documents in
December of 2010.

By November 29, 2011, Hutson defaulted under the LPA and the TLC Parties filed to eject
him from the subject property. Defendant Weissenstein represented Hutson in this ejectment
action, in which Hutson asserted counterclaims against the TLC Parties for various
misrepresentations, including a sewer moratorium, issues with the utility provider, and pending
litigation which was to have been dismissed prior to closing on the LPA, but allegedly remained

pending as of November 2011. Weissenstein, on behalf of Hutson, did not file a counterclaim
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alleging fraudulent concealment of title defects created by the Lifetime Memberships and there is
no evidence in the record that such a counterclaim was considered.

Ultimately, the 2011 ejectment action ended in a settlement incorporated into a consent
order that, inter alia, extended Hutson’s time to comply with his payment obligations and attempts
to develop the property.

Thereafter, Hutson defaulted under the terms of the settlement agreement, and the TLC
Parties again initiated an action to eject Hutson from the subject property. Defendant Weissenstein
did not represent Hutson in this subsequent ejectment proceeding, which concluded with an order
ejecting Hutson from the property.

In April 2014, a class action lawsuit was filed against the TLC Parties in Federal District
Court by over 1,000 putative class members who purchased Lifetime Memberships. Reed et al. v.
Big Water Resorts et al., Case no. 2:14-cv-01583 (U.S. Dist. Court, D.S.C.). The TLC Parties
filed a third-party complaint against Hutson alleging he was responsible for the damages alleged
by the putative class members.

Hutson then counterclaimed against the TLC Parties alleging, inter alia, that the TLC
Parties defrauded him by failing to disclose that the Lifetime Memberships created a title defect,’
and that the settlement agreement resolving the 2011 ejectment action was procured by fraud since
he was unaware of the alleged title defect created by the Lifetime Memberships.

The District Court adopted the Magistrate Judge’s Report and Recommendation

dismissing Hutson’s counterclaims based upon a theory of res judicata. The Court held that

2 Hutson alleges that the Lifetime Memberships were leases that clouded title to the subject
property. For purposes of this motion, this allegation is construed in favor of the nonmoving party,
Hutson. However, the Court expressly makes no ruling on the merits of this allegation as it is not
material to the disposition of the motion.
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settlement of the 2011 ejectment action precluded the re-litigation of counterclaims that were or
could have been asserted in the 2011 ejectment action.

In their decisions, the Magistrate Judge and District Judge noted that documentary
evidence, deposition testimony, and open court statements by Hutson established that he was aware
of the Lifetime Memberships prior to closing, he was aware they may impact title prior to closing,
and was, thus, aware of these issues prior to entering into the settlement agreement as part of the
2011 ejectment action. In light of these findings, the Federal Court held that the subject settlement
agreement was not procured by fraud. Reed et al. v. Big Water Resorts et al., case no. 2:14-cv-
01583 (U.S. Dist. Ct., D.S.C.) (5-20-2016 order of Judge D. Norton) (4-5-2016 Report &
Recommendation of Judge M. Baker).

Hutson now alleges that Weissenstein committed legal malpractice by failing to
recognize the title defect created by the Lifetime Memberships. In his Amended Complaint,
Hutson advances two theories. First, Hutson alleges that Weissenstein failed to advise him that
the Lifetime Memberships were a cloud on title that TLC concealed at the time of the LPA.
Second, Hutson alleges that, but for Weissenstein allowing him to enter into the settlement
agreement as part of the 2011 eviction action, Hutson would not have lost his counterclaim in the
Federal class action. Hutson alleges that Weissenstein committed malpractice by failing to assert
a counterclaim in the 2011 ejectment action for fraud based upon the TLC Parties’ concealment of
the cloud on title created by the Lifetime Memberships. Hutson alleges that he would have
prevailed on a claim of fraudulent concealment against the TLC Parties.

In support of his claim, Hutson also submitted the expert affidavit of Mark Hardee, Esq.,

which alleges:
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h. M.B. Hutson intended to purchase and develop property on lake
Marion through a lease purchase agreement which also included an
on going business.

i. Unknown to Mr. Hutson was that a title defect existed on the
property due to hundreds of 70 year right to sole use agreements
which had been sold by TLC Holdings, LLC and Big Water Resort.
J- Mr. Hutson was unaware that these agreements constituted a title
defect on the property which would keep him from developing the
property as planned.

0. Mr. Weissenstein fell below the standard of care expected of
attorneys in similar situation at the time, by failing to advise Mr.
Hutson that the existence and effect of the long term leases would
prevent him from ever developing the property as he intended, and
that his default of the settlement agreement was inevitable, and that
he would be forever barred from prosecuting and using as a defense
the fraud perpetrated on him by TLC Holding LLC.

Weissenstein argues that he cannot be liable for Hutson’s failure to discover the alleged
title defect, as Hutson was represented by a different lawyer with respect to the initial transaction
with the TLC Parties, including the LPA.

Weissenstein further argues that the evidence shows Hutson was both aware of the Lifetime
Memberships before closing on the LPA, and aware that the Lifetime Memberships could
potentially impact title prior to closing on the LPA. Weissenstein avers that after the LPA’s ninety
day examination period expired, Hutson’s could not seek recourse against the TLC Parties for
alleged title defects, including in the 2011 ejectment action.

Finally, Weissenstein argues that Hutson’s legal malpractice claim is barred by the statute
of limitations, since Hutson knew or should have known that no counterclaim for concealment of

the alleged title defect created by the Lifetime Memberships was brought in the 2011 ejectment

action at the time he signed the settlement agreement.
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LEGAL STANDARD

"Summary judgment is proper when there is no genuine issue as to any material fact and
the moving party is entitled to a judgment as a matter of law." Rule 56, SCRCP; South Carolina
Prop. & Cas. Guar. Ass'n. v. Yensen, 345 S.C. 512, 528, 518, 548 S.E.2d 880, 883 (Ct.App.2001).
“When ruling on a motion for summary judgment, the trial judge must consider all of the
documents and evidence within the record, including the pleadings, depositions, answers to
interrogatories, admissions on file, and affidavits.” Anthony v. Padmar, Inc., 307 S.C. 503, 415
S.E.2d 828 (Ct. App. 1992). “In determining whether any triable issue of fact exists, the evidence
and all inferences which can reasonably be drawn therefrom must be viewed in the light most
favorable to the nonmoving party.” Pye v. Estate of Fox, 369 S.C. 555, 563, 633 S.E.2d 505, 509
(2006)). “However, it is not sufficient for a party to create an inference that is not reasonable or an
issue of fact that is not genuine.” Town of Hollywood v. Floyd, 403 S.C. 466, 477, 744 S.E.2d 161,
166 (2013).

ANALYSIS
I

In his Amended Complaint, Hutson asserts twelve causes of action styled as “counts of
malpractice”: (1) breach of duty by attorney #1; (2) breach of duty by attorney #2; (3) negligence;
(4) damage to the client/plaintiff; (5) proximate causation of the client’s damages by the breach;
(6) fraudulent coverup by defendant(s); (7) gross negligence damaging plaintiff; (8) gross
negligence; (9) gross negligence: failure to introduce S.C. Law 27-33-30; (10) negligence and lack
of concern; (11) allowing fraud upon the court; (12) on-going damages from malpractice.

As an initial matter, although Hutson separately lists his counts of malpractice, each

separate count alleges the same thing; that Defendant Weissenstein breached a duty arising out of
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the attorney-client relationship. Accordingly, the Court construes all of these allegations as
asserting a single claim for legal malpractice consistent with South Carolina Supreme Court
precedent. See, RFT Mgmt. Co. v. Tinsley & Adams L.L.P., 399 S.C. 322, 336, 732 S.E.2d 166,
173 (2012) (where a separately plead cause of action is premised on the duty inherent in the
attorney-client relationship and arises out of the same factual allegations, the claim for legal
malpractice will encompasses the separately plead claim).

11

Moving next to an analysis of Hutson’s allegations under the framework of a legal
malpractice claim, under South Carolina law, a plaintiff must establish four elements in a legal
malpractice action: “(1) The existence of an attorney-client relationship; (2) A breach of duty by
the attorney; (3) Damage to the client; and (4) Proximate cause of the client's damages by the
breach." Argoe v. Three Rivers Behavioral Ctr. & Psychiatric Solutions, 388 S.C. 394, 402, 697
S.E.2d 551, 555 (2010) (quoting Rydde v. Morris, 381 S.C. 643, 647, 675 S.E.2d 431, 433 (2009)).
Failure to establish any one of the four elements of legal malpractice renders the legal malpractice
claim insufficient as a matter of law. See, e.g., Henkel v. Winn, 346 S.C. 14, 18, 550 S.E.2d 577,
579 (Ct. App. 2001).

Here, it is undisputed that Hutson and Wiessenstein were in an attorney-client relationship
with respect to the 2011 ejectment action. Thus, Hutson has established the first element of a legal
malpractice claim with respect to the 2011 ejectment action.

It is likewise undisputed that no attorney-client relationship was present between Hutson
and Weissenstein with respect to the initial transaction between Hutson and the TLC Parties,

including the examination of title.
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The Court finds that the undisputed facts show that Weissenstein cannot be held liable for
an alleged failure to identify title defects created by the Lifetime Memberships. It is indisputable
that before closing on the LPA, Hutson’s realtor sent an email to the TLC Parties’ realtor stating,
inter alia, “my buyer is concerned about the “life time” memberships and the impact they
can have on future development of the property...will these memberships have an impact on
obtaining clear title for the property.”

Hutson had knowledge that the Lifetime Memberships could potentially impact title to the
subject property. Pursuant to the terms of the LPA, Hutson was required to examine the possible
impact of these Lifetime Memberships within ninety days of closing on the LPA. To the extent
that an error was made in failing to identify a title defect caused by the Lifetime Memberships,
Weissenstein cannot be held liable for such error.

I

Hutson also alleges that Weissenstein committed malpractice by allowing him to sign the
settlement agreement ending the 2011 ejectment action without litigating a counterclaim for
fraudulent non-disclosure of the title defects created by the Lifetime Membership. Hutson alleges
that, as a result of signing the settlement agreement instead of litigating a fraudulent non-disclosure
counterclaim, he was precluded from making the same claim in the Federal class action lawsuit
against the TLC Parties, on which he would have prevailed. The Court disagrees.

Integral to defeating summary judgment on a claim for legal malpractice is expert
testimony expressly stating that the Plaintiff “most probably” would have obtained a better result
in the underlying matter “but for” the alleged breach of an attorney’s standard of care. See, Doe
v. Howe, 367 S.C. 432, 445-46, 626 S.E.2d 25 (Ct. App. 2005)(affirming summary judgment for

attorney when plaintiff’s expert did not testify that plaintiff would have received a greater
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settlement “but for” the attorney’s breach of the standard of care); Harris Teeter, Inc. v. Moore &
Van Allen, PLLC, 390 S.C. 275, 290, 701 S.E.2d 742 (2010)(affirming summary judgment for
attorney when plaintiff’s expert did not testify that plaintiff would have obtained a better outcome
had the attorneys not breached their standard of care). The question of the success of the
underlying claim is a question of law. Holmes v. Haynsworth, Sinkler, & Boyd, P.A., 408 S.C.
620, 636, 760 S.E.2d 399 (2014) citing, Howe, 367 S.C. at 442.

Here, the Court finds that Hutson cannot establish that he would have prevailed on a claim
for fraudulent nondisclosure of title defects created by the Lifetime Memberships. First, Hutson’s
expert does not assert that Hutson “most probably” would have achieved a better result. Thus,
Hutson cannot establish this essential element.

Furthermore, while ordinarily the issue of proximate cause is a jury question, where there
is no genuine issue of material fact concerning proximate cause, the Court may grant summary
judgment. Singleton v. Sherer, 377 S.C. 203, 659 S.E.2d 196, 206 (Ct. App. 2008). The Court
finds that there is no genuine issue of material fact precluding summary judgment.

Here, the evidence is capable of only one reasonable inference. Hutson was aware of the
Lifetime Memberships prior to closing on the LPA. Page 5 of the LPA required Hutson to “within
ninety (90) days after the Effective Date [of the LPA], investigate Seller’s title to the Premises and
identify any exceptions to title which are not acceptable to Purchaser.” The LPA further states “if
Purchaser does not notify Seller in writing of Title Exceptions within ninety days after the
Effective Date, then the Purchaser shall be deemed to have accepted title to the premises with all
exceptions and conditions.”

Accordingly, by the time the TLC Parties initiated the 2011 ejectment action, Hutson had

accepted title to the premises with all exceptions and conditions based upon the plain and

10
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unambiguous terms of the LPA. Thus, Hutson could not prevail on a claim alleging title defects
during the 2011 ejectment, as he had already contractually agreed to accept title “with all
exceptions and conditions.”

Moreover, Hutson had knowledge of the Lifetime Memberships before he closed on the
LPA, and also was on notice that the Lifetime Memberships could impact clear title to the property
before he closed on the LPA. Thus, a fraud claim against the TLC Parties with respect to alleged
concealment of title defects created by the Lifetime Memberships would necessarily fail.

To establish fraud, the following nine elements must be shown: 1) a representation or
nondisclosure of a material fact, 2) its falsity, 3) its materiality, 4) either knowledge of its falsity
or a reckless disregard of its truth or falsity, 5) intent that the representation be acted upon, 6) the
hearer's ignorance of its falsity, 7) the hearer's reliance on its truth, 8) the hearer's right to rely
thereon, and 9) the hearer's consequent and proximate injury. Kiriakides v. Atlas Food Sys.
& Servs., Inc., 338 S.C. 572, 586, 527 S.E.2d 371, 378 (Ct.App.2000).

3

Although Hutson’s expert affidavit suggests that Hutson was “unaware” the Lifetime
Memberships created a title defect, the documentary evidence in the record before the Court shows
that Hutson was, in fact, aware that the Lifetime Memberships could impact title to the subject
property. In fact, the Federal District Court made very specific factual findings that Hutson knew
about the membership agreements at the time he purchased the Big Water Resort. (4-5-16 Report
& Recommendation of Judge Baker at 23, note 5.). Among other things, the District Court notes
that Hutson’s real estate agent contacted an attorney regarding the lifetime memberships and how
they would impact obtaining clear title to the property, Hutson admitted at the District Court

hearing he knew there were memberships, and Hutson stated he and his original attorney “sat at

the table together and went over” the membership agreements before closing. Therefore, to the

11

86

€8GT0EYdI8T0C#ASYD - SY3ITd NOININOD - H31LNNS - NV ¢1-8 G¢ g4 6T0¢ - d3TId AT1VIINOHLO3 14



extent that Hutson alleges the TLC Parties fraudulently concealed that the Lifetime Memberships
could impact clear title to the property, the evidence establishes that Hutson was not ignorant to
this fact. Accordingly, as a matter of law, Hutson cannot show that he “most probably” would
have prevailed against the TLC Parties in a claim for fraudulent nondisclosure of title defects.
The Court finds that, viewing the evidence in the light most favorable to Hutson, no
material facts are in dispute and Hutson cannot satisfy all four elements of a legal malpractice

claim against Weissenstein.

v

Weissenstein also argues that Hutson’s legal malpractice claim is barred by the statute of

limitations. The Court agrees.

The statute of limitations for a legal malpractice action is three years. S.C. Code Ann. §
15-3-530(5) (2005) (stating the statute of limitations for “an action for assault, battery, or any
injury to the person or rights of another, not arising on contract and not enumerated by law” is
three years); see Berry v. McLeod, 328 S.C. 435, 444-45, 492 S.E.2d 794, 799
(Ct.App.1997) (concluding that section 15-3-530(5) of the South Carolina Code provides a
three-year statute of limitations for legal malpractice actions).

Under the discovery rule, the limitations period commences when the facts and
circumstances of an injury would put a person of common knowledge and experience on notice
that some claim against another party might exist. Burgess v. Am. Cancer Soc'y, S.C. Div., Inc.,
300 S.C. 182, 186, 386 S.E.2d 798, 800 (Ct.App.1989); see S.C. Code Ann. § 15-3-535

(2005) (“[AJIl actions initiated under Section 15-3-530(5) must be commenced within three

12
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years after the person knew or by the exercise of reasonable diligence should have known that he
had a cause of action.”). “This standard as to when the limitations period begins to run
is objective rather than subjective.” Burgess, 300 S.C. at 186, 386 S.E.2d at 800. “Therefore, the
statutory period of limitations begins to run when a person could or should have known, through
the exercise of reasonable diligence, that a cause of action might exist in his or her favor, rather
than when a person obtains actual knowledge of either the potential claim or of the facts giving
rise thereto.” /d.

As the Court has described in detail, Hutson was aware of the Lifetime Memberships and
the possibility that the Lifetime Memberships could impact clear title to the property prior to
closing on the LPA. Therefore, to the extent that Hutson believes a fraud counterclaim should
have been asserted by Weissenstein in the 2011 ejectment action against the TLC Parties related
to nondisclosure of alleged title defects created by the Lifetime Memberships, Hutson knew or
should have known of this claim prior to the conclusion of the 2011 ejectment action. The 2011
ejectment action concluded on April 13,2012 when Judge James entered a consent order adopting
the settlement agreement signed by the parties.

The Court finds that Mr. Hutson knew or should have known that Mr. Weissenstein did not
assert a cause of action for fraudulent nondisclosure of alleged title defects caused by the Lifetime
Memberships at that time. This action, alleging malpractice against Weissenstein was filed on
September 9, 2018. The Court finds that this action was filed after the expiration of the three-
year statute of limitations.

\%
After consideration of the material in the record, the relevant law, the parties’ memoranda,

and the oral arguments of the parties, Defendant’s motion for summary judgment is GRANTED.

13
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IT IS ORDERED AND ADJUDGED: I:l S atta dod (omalod to ollow)@ Stat m nto ud m nt
t Cout

After a motion hearing on today's date, Plaintiff's motion to reconsider is DENIED.
Plaintiff has 30 days to file an appeal.

ORDER INFORMATION

iod IEl nd I:ldo not ndt a . I:lS a o _additional in o mation.

For Clerk of Court Office Use Only
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M B Hutson for M B Hutson
M B Hutson for M B Hutson
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Sumter Common Pleas

Case Caption: M B Hutson VS Paul Weissentein
Case Number: 2018CP4301583

Type: Order/Electronic Form 4

So Ordered

g/ Kristi F. Curtis, Circuit Court Judge, No. 2762

E ectron ca y s gned on 2019-04-22 12:38:32 page 3 of 3
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“\STATE OF SOUTH CAROLINA )

)

COUNTY OF 3¢2/% Vlz‘f )
VAV 4 wicen/ y L8RV un AcTION cOVERSHEET

%

IN THE COURT OF COMMON PLEAS

Plaintiffig ) SEp <y F1112: U
) yaes . wakirdily
- “LiEhi oF COURT
!

- 'L[E' of ;
qur[ A@/,S?é’/a/,ﬁém/ ,%M COUNTY. S.C
’/)efendant(s) )

-CP - -

2019-CP-43- (S {3
SC Bar #:
Telephone #: M

Fax #:

Other:

E-mail:

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as required
by law. This form is required for the use of the Clerk of Court for the purpose of docketing cases that are NOT E-Filed. It must be filled out completely,

signed, and dated. A copy of this coversheet must be served on the defendant(s) along with the Sumimons and Complaint, This form is NOT required
to be filed in E-Filed Cases.

Submitted By:
Address:

-4

DOCKETING INFORMATION (Check ali that apply)

*If Action is Judgment/Settiement do not complete
JURY TRIAL demanded in complaint. L] NON-JURY TRIAL demanded in complaint.
This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the Court Anncxed Altcrnative Dispute Resolution Rules.
This case is exempt from ADR. (Proof of ADR/Excmption Attached)

NATURE OF ACTION (Check One Box Below)

OO

Contracts Torts - Professional Malpractice Torts — Personal Injury Real Property
O  Constructions (100} O  Dental Malpractice (200} O Conversion (310} O Claim & Delivery (400)
O  Debt Collection {110) JS Legal Malpractice {210) O Motor Vehicle Accident {320 O Condemnation (410}
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O omer(199)
Inmate Petitions Administrative Law/Relief Judgments/Sertlements Appeals
O]l PCR (300 ] Reinstate Dry. License (800) 0 Death Settlement (700} 1  Arbitration (900}
(1 Mandamus (520 O Judicial Review (810) (1 Foreign Judgment {710} 0 Magistrate-Civil (910)
O Habeas Corpus (530} T Relicf (820) O Magistrate’s Judgment (720} 0 Magistrate-Criminal (920)
O Other (599 (0  Permanent Injunction {830} O Minor Seutlement (730) O Municipal (930}
[0  Ferfeiture-Petition (840} O Transcript Judgment (7403 O Probate Court (940}
O  Ferfeiture—Consent Order (850) [ Lis Pendens {750) O sCROT (950)
0 Other (899 ] Transfer of Structured [0 wWorker's Comp (96()
Sentlement Payment Rights 0 Zoning Board (970
Application (760} O Public Service Comm. (990}
Special/Complex /Other O Confession of Judgment {770} O Employment Security Comm (991}
| Environmental {600) O Pharmaceuticals (630) O Petition for Workers
O Automobile Arb. (610} [0  Unfair Trade Practices (640) Compensatian Settlement O ©Other (999
Approval {780)
a1 Medical (620) [0 OQut-of State Depositions (650)  [] Incapacitated Adult Settlement
. . . (790)
O Other (699) [0 Motion to Quash Subgucna in
- an Qut-of-County Action (660}
O Sexuval Predator {(510) 0 Pre-Suit Discovery (670) T Other (799)
J Permanent Restraining Order (680)
O interpleader (690}
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South Carolina Frivolous

Submitting Party Signature:

Note: Frivolous civil proceedings may be subject to s@nctions pursuant to SCRCP, Rule 11, and ¢
Civil Proceedings Sanctions Act, 5.C. Code Ann, §15-36-10 et. seq.
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Effective January 1, 2016, Alternative Dispute Resolution (ADR) is mandatory in all counties, pursuant
to Supreme Court Order dated November 12, 2013,

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

Pursuant to the ADR Rules, you are required to take the following action(s):

1.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court sha!l then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

The initial ADR conference must be held within 300 days after the filing of the action,

Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs.

Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relicf:

¢. Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f.  Forfeiture proceedings brought by governmental cntities;
g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may resnlt in sanctions.
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STATE OF SOUTH CAROLINA

COUNTY OF SUMTER

MB Hutson a/k/a MB Hudson,
Plaintiff,
¥S.

Paul Weissenstein {(Attorney)/
Paul Weissenstein,

Defendant.

; IN THE COURT OF COMMON PLEAS
FODRUL
, Civil Asjdn No. 2018-CP-

71e Se? j‘
) nnrrnELL
CUrPR GF ﬁ%“YRSTr
SHTER OO
| 2015-CP-43. (S 3 3
)
; SUMMONS
)
)
)
)

TO: THE DEFENDANT NAMED ABOVE:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a

copy of which is herewith scrved upon you, and to serve a copy of your Answer to the Complaint

upon its subscribers, at the address shown below, within thirty (30) days after the service hereof,

exclusive of the day of such service. If you fail to answer the Complaint within the time aforesaid,

Judgment by default will be rendered against you for the relief demanded in the Complaint.

By: MB Hutson/MB Hudson, Plaintiff
Post Officc Box 2735
Orangeburg, SC 29116-2755
Telephone: (803) 308-2714
E-mail: hutson4444@ gmail.com
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STATE OF SOUTH CAROLINA e WH‘PHE COURT OF COMMON PLEAS
COUNTY OF SUMTER COUNTY . or) VLb a2

VN _.__U
COURA

MB HUTSON/MB HUDSON ‘p A

f‘] 1,1

201y-CP-43 | 33

PLAINTIFF.

VS.
LEGAL MALPRACTICE

PAUL WEISSENSTEIN.

J

T yC

)

)

)

)

PAUL WEISSENSTEIN ATTORNEY/ ;
)

DEFENDANT ;
)

)

)

)

COMPLAINT FOR LEGAL MALPRACTICE

WHEREAS MB Hutson/Hudson, hereby referred to as Plaintiff, resides in Orangeburg,
South Carolina, and Defendant, Paul Weissenstein, Attorney/Paul Weissenstein,
hereinafter referred to as Defendant, resides in Sumter, South Carolina, and said
malpractice occurred in and around Sumter County at Defendant’s law office and
related Planning Board Meetings shortly after the signing of the Retainer Agreement on

October 25, 2011 (Exhibit 2), and until the courts were notified of a Substitution of

R
-

Attorney on January 8, 2014 {Exhibit 13).
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This time frame included Defendant’s defense of Plaintiff against the Sellers pending
Eviction Notice and the resulting recordation of the Settlement Agreement (Exhibit 10)
and Consent Order (Exhibit 11). In one of Defendant’s first actions on behalf of the
Plaintiff, we can see in his letter to Evictors’ Attorney, Tom Harper, on October 31, 2011
(Exhibit 15—from Defendant’s own files/ pp3), and edited in his own handwriting, that
there was no mention/defense citing the effect of the 720 long term Famity
Memberships upon the title of the land (Lease Purchase Agreement), nor the cloud that
made on the land title, nor the inability of his client to meet the demands of the Lease

Purchase Agreement and develop it into single family residences.

There is also, notably, no mention of the seventy (70) years of obligation those family
memberships created and cost of approximately twenty million dollars. Rather, the
Defendant informed the Plaintiff that Defendant did not think he could prevail to ward off
the Plaintiff's eviction based on the evidence in hand: which included the Lease
Purchase Agreement, the Membership Interest Purchase Agreement and various Retail

Membership Agreements awarding member families a right to use the campground.

The Defendant/Weissenstein also failed to recognize that Big Water Resort had no legal
claim, or contract securing the use of the land (Exhibit 14 — page 79-80) on which Big
Water Resort was operating on in order to honor the “rights to use” which those seven
hundred twenty (720) families holding Retail Membership Agreements had contracted
for over one to two lifetimes. This is documented in Exhibit 14 by one of the TLC

(landowners) testimony in deposition. Weissenstein/Defendant’s best defense was
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totally overlooked, unrecognized, and evidence of malpractice, the damages of which

his client/Plaintiff is still suffering from.

Darnages to the Plaintiff due to the improper advice of the Defendant/Weissenstein on
the application and effect of the Settlement Agreement (release) continued throughout
the Detendant’s legal representation for the Plaintiff (January 8, 2014) (Exhibit 13}

through the Federal Court case whereby the Sellers sued the Plaintiff, and are ongoing.

Plaintiff, not knowing the SC law 20-33-31 (Exhibit 8), which Plaintiff now knows
requires long-term leases and/or agreements to be recorded, such as the Retail
Membership Agreements, and the Plaintiff having completed a title search, prior to

engaging Defendant'Weissenstein, did not realize the fraud in which the Big Water

Resort Sellers had entangled him. Plaintiff depended upon the guidance of his attorney
of record, Defendant/Weissenstein, for legal guidance. The Defendant in this case:
« did not advise Plaintiff of the cloud on the title (Exhibit12),
« did not protect Plaintiff from the fraud in the Lease Purchase Agreement
(Exhibit 9}, but rather approved and advised his client, Plaintiff, to sign the
Settlement Agreement (Exhibit 10) and Consent Order (Exhibit 11) in
April of 2012, that rather than protecting his client, protected the Seller's
fraud in the Lease Purchase Agreement with a res judicata, leaving the

Plaintiff with no recourse for recovery.
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+ when requested by the Plaintiff, Defendant REFUSED to witness on
Plaintiffs behalf in the subsequent Federal Court Case. Therefore, Judge
Norton ruled (5/20/16) against Plaintiff:

1-“Hutson failed to produce an affidavit or statement from the
attorney” (Weissenstein) “who represented [them] in the former
litigation” (Exhibit 4-2).

2-"Hutson has failed to provide any evidence whatsoever of fraud in
the procurement of the Release.” (Exhibit 4-1).

3-"Hutson was represented by an attorney in the underlying state
court action” (Weissenstein) “and was therefore presumably
advised of the application and effect of the Release.” (Exhibit 4-1 to

4-2)

However, Defendant/Weissenstein never did, on his own, recognize the fraud (Sellers
attempting to sell land with a defective title) nor the cloud on the title (created by the 720
family’s “right to use” for 1-2 lifetimes. In Weissenstein’s correspondence to Sellers’
attorney, Tom Harper, after the execution of the Settlement (Release) Agreement and
Consent Order, (Exhibit 5), Weissenstein congratulates the Seller's Attorney stating
that:

“| believe you and | have negotiated a fair and equitable agreement for both

our clients that hopefully will make both of them a lot of money over the next

two years.”
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The Defendant/Weissenstein also thanked Seller's attorney :
“for all of your hard work, especially over the past few days, in preparing the

drafts and the final settlement agreement.” (Exhibit 5)

In Federal Court, Judge Norton’s presumption was in error because the Plaintiff/Hutson
was NOT advised of the application and effect of the Release {Seittlement Agreement)

because his attorney Defendant/Weissenstein never recognized it!

The State Court was also unaware that Defendant/Weissenstein had grossly commiited
malpractice on the Plaintiff which the Defendant/Weissenstein apparently never
recognized:

that the Settlement Agreement required Plaintiff to make

improvements, develop property and ultimately sell that

property to the public in small lots (Exhibit 10, pp., p. 2-3,

item # 5-6) even though, this property had defective title.
Therefore, the Settlement Agreement required Buyer to perform impossible actions or
be found in default. He was doomed. Defendant/Weissenstein doomed the Plaintift into

default and another eviction notice.

Defendant/Weissenstein continued receiving payments from the Plaintiff and

represented the Plaintiff after the Settlement Agreement (Exhibit 10) and Consent Order

(Exhibit 11) in total oblivion to the fraud and clouded title. Defendant/Weissenstein,
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made personal appearances and signed applications to the Clarendon County Planning
Commission (Exhibit 3) to “Develop a single family subdivision at Big Water resorts” {in
his own handwriting when it was completely impossible due to defective title)

The Defendant/Weissenstein apparently had NO understanding that the Settlement
Agreement granted the Sellers complete release of all wrongdoing and fraud in the
Lease Purchase Agreement with a res judicata protection! Furthermore, by his actions,
he most assuredly did not realize the cloud on the title that prohibited development of

single family homes on the land that Big Water Resort operated on.

Total incompetence as an attorney was displayed in these actions. The clouded title
was authenticated to Plaintifi/Hutson on October 2, 2015, by Stewart Title Guaranty

Company's counsel (Exhibit 12).

When the Plaintiff/Hutson fully grasped, during the month following the letter from
Stewart Title Guaranty Company counsel and subsequent phone calls to them, that
ANY attorney should have recognized the cloud on the title, he contacted
Defendant/Weissenstein via phone, who replied, “m sorry. It just went right over my

head.”

Defendant/Weissenstein stated on that call that he would contact his Insurance Carrier
and Plaintiff could expect a call from them. An immediate $25,000.00 offer was made

by the Insurance Company to the Plaintiff/Hutson. When the Plaintitf rejected the
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amount due to the extreme damages he had incurred, the Insurance representative

instructed Plaintiff to “put a law suit on my desk.”

The irrefutable conclusion is that Defendant/Weissenstein’s lack of appropriate actions
was a breach of fiduciary duty and negligence as well as breach of the duty to provide

skillful and competent representation thereby damaging his client/Plaintiff.

Attached and made a part of this Maipractice Complaint are the following EXHIBITS:

1. Affidavit of Expert Witness, Mark W. Hardee, Attorney.

2. Attorney Retainer Agreement between Plaintiff Hutson and Defendant
Weissenstein.

3. Clarendon County Planning Commission Application (p. 2 of 2) to “develop a single
family subdivision at Big Water Resort” dated April 12, 2012, and signed by
Plaintiff.

4. (Federal) Judge Norton's Order dated 5/20/16 p. 15-17.

5. Personal email from Defendant to Sellers’ attorney, Tom Harper.

6. Membership Interest Purchase Agreement. Contract for the sale and purchase of
BWR. This business consisted of approximately seven hundred twenty (720
Family) Retail Membership Agreements (see sample-Exhibit 7) which clouded the
title (See Exhibit 12).

7. Retail Membership Agreement. “For the right to use (BWR) campground facilities
and services solely for Member’s recreation and enjoyment” for one and up to two

lifetimes.
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10.

11.

12.

13.

14.

15.

SC law section 27-33-30 requiring recordation of any lease or agreement for use or
occupancy of real estate.

Lease Purchase Agreement dated December, 2010 (esp. p. 4) acknowledging
intent to develop residential dwelling structures.

Settiement Agreement filed April 13, 2012.

Consent Order filed April 13, 2012.

E-mail from Stewart Title / SC/NC Underwriting Counsel

Notice of substitution of attorney

Clark (Seller) deposition: p. 79 : No lease or contractual right for BWR to use TLC
land

Defendant/Weissenstein’s hand notes on his letter to Tom Harper as his first

defense against Sellers’ action for eviction. 3 pp.

Plaintiff's time and fiscal damages continue from Defendant’s incompetent legal advice.

Therefore, The Plaintiff hereby prays for the following:

A.

B.

This case be taken betore a jury

Defendant be held totally liable for all damages incurred by Plaintiff totaling not
less than $1.2 M.

Permit all actions by the Honorable Court to make the Plaintiff whole.

This lawsuit be permitted to be amended within 80 days of filing, if necessary.

Plaintiff requests a speedy trial due to on-going damages
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Submitted this day of August, 2018

’W

1545 Biltmore Street
Orangeburg, SC. 29115-4102
(803) 308-2714
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STATE OF SOUTH CAROLINA % IN THE COURT OF COMMON PLEAS
COUNTY OF SUMTER £y~ ) .
RECDR Q{-)Z [Fivil Action No. 2018-Cp- 43 1583
{018 - _
MB Hutson/MB Hudson, | 07 -3 A 16: 23
AMES CaMPp
- CLERE T Li
Plaintif, SUMTER COugeun] .

VS,
SUMMONS

Paul Weissenstein, John Doe #1,
John Doe #2.
Defendanis.

]

TO: The DEFENDANTS NAMED ABOVE:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this
action, a copy of which is herewith served upon you, and to serve a copy of your
Answer to the Complaint upon its subscribers, at the address shown below, within thirty
(30) days after the service hereof, exclusive of the day of such service. If you fail to
answer the Compiaint within the time aforesaid, judgment by default will be rendered |
against you for the relief demanded in the Complaint.

Paul Weissenstein, Attorney
106 Broad Street

Sumter, South Carolina 29151
John Doe #1, Attorney

106 Broad Street
Sumter, South Carolina 29151

Paul Weissenstein (Attorney)/

John Doe #2, Attorney
106 Broad Street
Sumter, South Carolina 29151

Post Office Box 2755
Orangeburg, SC 29116-2755
Telephone: 803.308.2714
Email: hutson4444 @gmail.com
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)
STATE OF SOUTH CAROLINA ;
RECDRDE&
COUNTY OF SUMTER
BE0c1 -3 A gy 3
J4
MB Hutsorn/MB Hudson, gﬁEgKCbEACHPBELg‘
- SUMTER CUUH?%{RST )
Plaintiff, . C]
vs.

A. Paul Weissenstein (Attorney)/
A. Paul Weissenstein Firm, John Doe #1,
John Doe #2

Defendants.

IN THE COURT OF COMMON
PLEAS

Civil Action No. 2018-CP-43-1583

AMENDED COMPLAINT FOR

LEGAL MALPRACTICE

I. DEFINITIONS OF MALPRACTICE

A. “malpractice n. negligence, misconduct, lack of ordinary skill, or a breach of duty in

the performance of a professional service...resulting in injury or loss.”

Merriam-Websl_er’s Dictionary of Law, Springfield, Mass. 1996. p.301.

B. "A plaintiff in a legal malpractice action must prove four elements: (1) the existence

of an attorney-client relationship, (2) a breach of duty by the attorney, (3} damage to

the client and (4) proximate causation of the client’s damages by the breach”.

The Law of Legal Malpractice in South Carglina. Gray, Jordan, Lindsay,

Stepp and Watson (Sowell Gray Robinon Stepp & Laffitte, LLC), South
Carolina Bar. Continuing Legai Education Civision, 2017. p 3.

C. “In Wildasin vs Mathis, 2016, Dist. Lexis 31672 M.D. Tenn. Mar. 11, 2016), a

federal court was called o decide whether an association of lawyers could be held

vicariously liable for the malpractice of a member. The court found it could.”
“ASSOCIATION OF ATTORNEYS CAN BE FOUND VICARIOUSLY LIABLE FOR THE
MALPRACTICE OF MEMBERS EVEN IF NOT A FIRM" Posted May 18, 2016 by fgiannoni.

Crystal Lawyers for L awyers a cgcfirm,com
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If. JURISDICTION AND VENUE

WHEREAS MB Hutson/Hudson, hereby referred to as Plaintiff, resides in Orangeburg
South Carolina and Defendant, Paul Weissenstein, Attorney/Paul Weissenstein, herein
Referred to as Defendant, who’s Law Office is in Surnter, South Carolina and said
Malpractice occurred in Sumter County at Defendant’s law office, Court house, and the

Planning Board Meetings in Manning, South Carolina.

M. HISTORY

A. Plaintiff retained Defendant Paul Weissenstein / Attorney to represent him in
litigation involving TLC Holdings, LLC and Big Water Resort on October 25, |
2011 (Exhibit “A"}. Plaintiff intended to purchase and develop property on Lake
Marion through a Lease Purchase Agreement (Exhibit “B”) that also included an

on-going business (Exhibit “C").

B. Unknown to Plaintiff was that a title defect existed on the property due to
hundreds of one and two lifetime agreements for “rights use campground
facilities and services solely for Member’s...” which had been sold by TLC
Holdings, LLC and Big Water Resort which equated o approximately 30 to 70

years. (Sample: “Retail Membership Agreement” Exhibit “D").

C. Plaintiff was unaware that these agreements constituted a title defect on the

property that would prevent him from developing the property as planned. The
2
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project was doomed from the start due to those title defects (Retail Membership

Agreements) and other misrepresentations made by TLC Holdings, LLC.

. In October 2011, TLC Holdings, LLC brought an eviction action against Plaintiff

causing Plaintiff to retain Defendant Paul Weissenstein / Attorney on October

25, 2011, to defend him and prosecute valuable counterclaims against TLC

Holdings, LLC. This Retainer Agreement (EXHIBIT “A”} was activated with a |
“Confirmation of $2,950 ...deposit.” (See EXHIBIT “A”, page four), prepared by

Defendant Paul Weissenstein.

Verification of Malpractice element #1, the existence of an attorney-client relationship).

. Plaintiff was aware that Defendant had one or two additional attorneys working

in the same office full time during the 2011-2012 contract period between
Weissenstein and Plaintiff. During one or more visits to the Defendant’s office,
Plaintiff took the opportunity to speak/visit with at least one of the associate

attorney(s).

“In Wildasin vs Mathis, 2016, Dist. Lexis 31672 M.D. Tenn. Mar. 11, 2016), a federal
court was called to decide whether an association of lawyers could be held vicariously liable for
the malpractice of a member. The court found it could.” (See Definitions p. 1, I-C of this

amended compiaint.)

. Defendant Weissenstein counter-ctaimed TLC Holdings, LLC {Exhibit “G") using

all evidence that he could establish, find or research based on the ¢ontracts that

Plaintiff had executed with TLC Holdings, LLC. Plaintiff had provided Defendant

3
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with all contfracts (Lease Purchase Agreement (Exhibit “B" 33pp), Membership

Interest Purchase Agreement (Exhibit “C” 12pp.), sample Retail Membership
Agreements (Exhibit “D” pp.2), and plats (See Exhibit “E"), and other documents

to the Defendant to review and study.

. Defendant had various meetings with Plaintiff for the purposes of reviewing all
contracts and other related paper work including proposed subdivision plats

since Plaintiff’'s only desire was to develop the property.

. Defendant, Weissenstein, filed a Counter Claim on behalf of Plaintiff on

November 9, 2011. (Exhibit “G”)

After a short period of time, Defendant Weissenstein advised Plaintiff that he did
not have sufficient evidence to prevail in his counter claims based on all paper
work that had been provided to him (by the Plaintiff) including his own research
and suggested that Plaintiff consider an offered settlement agreement by TLC
Holdings, LLC to prevent an eviction and loss of opportunity to develop the

property into a subdivision.

. Having been given no other choice Plaintiff took Defendant Weissenstein’s

advice and executed the Settlement Agreement and Consent Order that had

been prepared by the TLC Holdings LLC’s attorneys, which doomed the Plaintiff.
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At that point, Defendant Weissenstein became more reliant upon TLC Holdings,

LLC’s attorneys.

IV. COUNT ONE OF MALPRACTICE: A BREACH OF DUTY BY ATTORNEY # 1

A. Defendant Weissenstein failed to recognize the ample evidence that TLC
Holdings, LLC had made numerous misrepresentations, concealing relevant and
material statements of fact regarding the usefulness and ability to develop the
property when factual evidence in the form of Retail Membership
Agreements/Leases for multiplied decades of exclusive land use was right in
front of him by way of document information which the Plaintiff had provided to

Defendant / Attorney Weissenstein.

Verification of Malpractice element #2 : a breach of duty by the attorney.,

B. Further evidence that Defendant Weissenstein did not recognize, nor advise
Plaintiff of the title defect created by the Retail Membership Agreements is
Defendant’s participation in the Planning Commission of Clarendon County’s
process assisting Plaintiff in acquiring subdivision permission from Clarendon

County’s Planning Commission. (See Exhibit “J”).

Verification of Malpractice element #2 : a breach of duty by the attorney.

V. COUNT TWO OF MALPRACTICE: BREACH OF DUTY BY ATTORNEY #2
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A. Plaintiff was not properly advised of the application and effect of the release in
the Settlement Agreement by Defendant / Attorney Weissenstein. This breach
of fiduciary duty, was highlighted in Federal Court by Judge Norton’s Order

stating that Plaintiff’'s attorney should have advised him. (Exhibit # F-1 and F-2).

B. However, Plaintiff's attorney did NOT advise him properly and, consequently,
Plaintiff executed the Settlement Agreement (Exhibit “H”} and Consent Order
(Exhibit “1”) which ended up defeating Plaintiff's efforts before they had barely
had an opportunity to start, while simultaneously creating a res judicata for the
perpetrators of both the fraudulent Lease Purchase Agreement and the
Settlement Agreement preventing Plaintiff from ever having another opportunity
to recoup from those damages as the latter covered the perpetrators with a res
judicata. There was more than sufficient evidence to win the Defendant’s
counter claim on behalf of the Plaintiff had Defendant / Attorney Weissenstein
recognized the title defect preventing Plaintiff from ever developing the property,
marketing said property o the public and acquiring loans for the construction of

new homes. (See Exhibit “L”)

Verification of Malpractice element #2 :  a breach of duty by the attorney.
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| VI. COUNT THREE OF MALPRACTICE: NEGLIGENCE

Vil

. The Attorney/Defendant’s negligence demonstirated in his failing to recognize

the title defect issue, resulied in the Plaintiff losing the counter claim suit in SC

State Court. (See Weissenstein’s Counter Claim: Exhibit “F")

Elements of Malpractice #2 : a breach of duty by the attorney.

. This gross negligence on the part of the Defendant prevented the Plaintiff from

ever being able to negotiate or sue for his damages as it facilitated the ability of

the perpetrators of the fraud in the Lease Purchase Agreement to hide under
State Court res judicata in a Federal Court case which they initiated for the

purpose of collecting monies from the Plaintiff’s insurance company.

Elements of Malpractice (3) damage tc the client and_
{4) proximate causation cf the client’s damages by the breach”.

COUNT FOUR OF MALPRACTICE: DAMAGE TO THE CLIENT/PLAINTIFF

. Defendant / Attorney Paul Weissenstein fell below the standard of care expected

of attorneys in similar situations at the time by failing to advise Plaintiff:
1. That the existence and effect of the long term (leases, contractual
agreements, Family memberships) would prevent him from ever
- developing the property as the Plaintiff had intended, and
2. that THEREFORE, even his default of the Settlement Agreement was

inevitable, and that
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Vil.

3. he would forever be barred from prosecuting and using as a defense the
fraud perpetrated on him by TLC Holdings, LLC, in both the Lease
Purchase Agreement and the Settlement Agreement due to the
perpetrators’ hiding behind res judicata rights embedded in the fraudulent

Settiement Agreement and Consent Order.

Elements of Malpractice {3) damage to the client and
(4) proximate causation of the client’s damages by the breach”.

COUNT FIVE OF MALPRACTICE: PROXIMATE CAUSATION OF THE

CLIENT’S DAMAGES BY THE BREACH.

A. Defendant failed to protect Plaintiff from the fraud in the Lease Purchase
Agreement by not recognizing that there was no contractual agreement
between TLC Holdings, LLC allowing for Big Water Resort to operate an on-
going business. (See Exhibit “K”). Consequently,

B. Plaintiff owning Big Water Resort had no legal land on which to honor the
hundreds of family memberships (for one and two life times) causing

C. Plaintiff to be doomed and sued at a later date in Federal Court by TLC
Holdings, LLC (Sellers/Landowners). (See suit on Plaintiff by TLC Holdings,

LLC in Federal Court Exhibit “N").

Elements of Malpractice (3) damage to the client, and
(4} proximate causation of the client’'s damages by the breach”.
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IX. COUNT SIX OF MALPRACTICE: FRAUDULENT COVERUP BY DEFENDANT(s)

A. After the Settlement Agreement and Consent Order was executed by the
Plaintiff, TLC Holdings, LLC filed suit in Federal Court against the Plaintiff /
Hutson and The Honorable Judge Norton issued an Order (Exhibit on
5/20/16 against the Plaintiff reading:

1. “Hutson failed to produce an affidavit or statement from the attorney”
(Weissenstein) “who represented him in the former litigation” (See
Exhibit #F-2)

2. "Hutson was represented by an attorney in the underlying state court
action” (Weissenstein) “and was therefore presumably advised of the

application and effect of the Release” (See Exhibit # F-1 to F-2)

Verification of Malpractice element #2 : a breach of duty by the atlorney.

B. Plaintiff pleaded with Defendant / Attorney Weissenstein and to his insurance
attorney to make an appearance or prepare an affidavit stating that neither
he nor Plaintiff were aware of 1) the defective title; and 2) the fraud in the

Settlement Agreement and Consent Order.

C. Defendant Weissenstein refused to help Plaintiff and hid behind his insurance

attorney thus creating a fraudulent cover-up.

D. Defendant Weissenstein was fully aware that Plaintiff was losing his counter

actions in Federal Court trying to defend himself (See Exhibit “M”—e-mails
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from Hutson pleading for support and responses)

. Ptaintiff lost his counter claims against TLC Holdings, LLC In Federal Court

caused by Defendant Weissenstein’s complete incompetence lacking the
abitity to advise, protect, inform, and understand the nuances and fraud in
the Lease Purchase and Seftlement Agreemenis between his client, Plaintiff,
and TLC Holdings, LLC and by his refusal to appear in Federal Court while

aftempting to hide and cover up his gross negligence in these matters.

Elements of Malpractice (3) damage to the client, and

(4) proximate causation of the client’s damages by the breach”.

X: COUNT SEVEN OF MALPRACTICE: GROSS NEGLIGENCE DAMAGING
PLAINTIFF

A

Due to the complete and total disregard for Plaintiff's rights and protection,
Defendant / Weissenstein’s legal advice to execute the Settlement
Agreement and the Consent Order required Plaintiff to make improvements
to and develop TLC Holdings LLC’s property and ultimately sell that same

property to the public in small divided lots.

The Honorable Judge George James was never informed that the property
had a defective title and could never be developed for a public subdivision
since no lending institution would participate while exception to good title

existed. (exhibit “L”}

10
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C. Consequently, due to Defendant/ Attorney Weissenstein’s advice to Plaintiff |
to accept the Fraudulent Settlement Agreement (Exhibit “H™) and Consent
Order (Exhibit “I”), Plaintiff had no out other than ultimately defaulting and
being wrongfully evicted losing all of his equitable interest (certified appraisal
attached showing worth of Nine Hundred Thousand Dollars or more
($900K+) (Exhibit “O" — 7 pp.) in said property, his ability to develop and sell
lots and homes, and terminating the planned profits which wou[.d have
exceeded Five Million dollars. ($5M) plus lost monthly payments to TLC
Holdings of. In addition, Weissenstein’s malpractice caused Plaintiff
constant fighting for over four and one half years (+4.5 yrs.} trying to defend
himself all to no avail due to the res judicata from the Settiement Agreement

that Defendant Weissenstein advised Plaintiff to sign.

i Elements of Malpractice: element #2 : a breach of duty by the attorney.
] element #3: damage to the client and

I

|

element #4: proximate causation of the client's damages by the breach”.

XI: COUNT EIGHT OF MALPRACTICE: GROSS NEGLIGENCE

A. Due to Defendant / Attorney’s gross negligence and lack of prudent action,

Plaintiff was wrongfully evicted on the 15" of April of 2014, for the Settlement

| Agreement and Consent Order clearly stated Plaintiff would be evicted if
development, sales of lots and new homes, and full payment to TLC Holdings,
ILLC did not occur within specified time frames.
B. Meeting the criteria was legally impossible under all circumstances due to

defective title. The machinery of the Court was used to cause this Plaintiff

11
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incredible suffering, wrongful eviction and lack of being properly heard and
defended before the Court while Plaintiff's attorney (Weissenstein) seemed to

know little about proper representation.

Elements of Malpractice: element #2 : a breach of duty by the attorney.
element #3. damage 1o the client and
element #4: proximate causation of the client's damages by the breach”.

Xll: COUNT NINE OF MALPRACTICE: GROSS NEGLIGENCE: FAILURE TO
INTRODUCE S.C. LAW 27-33-30

A. IF Defendant Attorney/Paul Weissenstein had not committed malpractice on the

Plaintiff and Defendant had
1. recognized the fraud being masked by the Sellers and
2. understood the coniracts and
3. Counterclaimed , specifically that:

a) the property had defective fitle which the Sellers were masking,

b) by not recording long term lease(s) in the county courthouse as

required by SC law 27-33-30, TLC Holdings, LLC was not only

breaking the law, but setiing up their opportunity to create the

contractual fraud,

B. THEN, Defendant would have responsibly represented his client, the Plaintiff,
with one of any defenses that were available.  (Exhibit “Q")

But, this scenario was never recognized by Defendant, Weissenstein.

12
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fraud was not halted. The outcome definitely would have been completely in

the Plaintiff's favor. This was gross negligence by Defendant, Weissenstein.

C. MISSING THIS, the fraudulent Sellers were never put on their knees and the
D. THEREFORE, Due to the Defendant’s gross and all encompassing malpractice
i insisting that Plaintiff execute the Settlement Agreement and Consent Order
prepared by TLC Holdings, LLC’s attorneys, Plaintiff has suffered immensely:
Plaintiff has been dragged into filing an injunction, filing Chapter 11, sued in
Federal and State Court, been taken before three Federal Judges and two State
Judges only to end up with a 3.5 million dollar judgment against himself, Plaintiff/

Hutson.

Verification of Malpractice element #2: a breach of duty by the attorney.
#3: damage to the client and
#4:. proximate causation of the client’s damages by the breach.

XHl: COUNT TEN OF MALPRACTICE: NEGLIGENCE AND LACK OF CONCERN

A. Defendant was handed a copy of a prior deposition taken by William Padget,
Attorney, who sued TLC Holdings, LLC a year before Plaintiff executed the
Option to Purchase TLC Holdings LLC'’s property and the simultaneous

purchase closing of the Big Water Resort back in January 2011. (Exhibit “T”)

B. In that deposition, TLC Holding, LLC's owner acknowledged that the Big

Water Resort was losing over $250,000 dollars each year. Plaintiff was ill

13 |
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advised of this fact prior to purchasing the Big Water Resort. Defendant
Weissenstein never recognized or connected that constant financial loss nor
the fact that Big Water Resort owned no land nor had any legal right to
operate a business where two life times of obligations existed. Another

violation of SC # 27-33-30.  (Exhibit “U”)

Also, Defendant, Weissenstein, never recognized that BWR had no
coniractual agreement to use TLC Holdings LLC’s property, essentially
making it impossible to assure its ability to operate and honor those 720
Family Memberships for 70 years. The existence of this defective title
prevented Plaintiff from ever purchasing said TLC Holdings, LLC’s property.
Consequently, Plaintiff was sued by way of Class Action or default after
Piaintiff was wrongfully evicted. (Exhibit “S™)

This entire Fiasco could have been prevented had Defendant Weissenstein
not grossly over-looked and failed to recognize all the facts in the paperwork
(i.e.: defective title and no land for the Big Water Resort Campground to
legally use for the seventy years required to honor the Retail Family
Membership Agreements, as well as other misleading “conditions” required
by TLC Holdings, LLC in the Lease Purchase Option as well as the
subsequent, but inclusive Settlement Agreement. This exceeds gross
negligence.

Defendant’s malpractice has caused Plaintiff to be sued three times in

Federal Court (Exhibit “S™) and one time in State Court (Exhibit “R”). Plaintiff

14
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continues to practice law without a care for what he created.

Verification of Malpractice element #2: a breach of duty by the atiorney.
#3: damage to the client and_
#4. proximate causation of the client’s damages by the breach

XIV. COUNT ELEVEN OF MALPRACTICE: ALLOWING FRAUD UPON THE
COURT

A. Defendant Paul Weissenstein Attorney (being an Officer of the Court ) accepted
and took thousands of dollars in payment from the Plaintiff while not seriously
spending the time to fully understand the documents and contracts that Plaintiff

had laid in his hands.

B. Defendant, Weissenstein, sat back and allowed Fraud Upon the Court to occur
by aliowing TLC Holdings LLC’s attorneys to draw and prepare ali papers
including the Settlement Agreement and Consent Order {Exhibit "Q’).
Defendant, having the license, ability and training to know that Plaintiff would be
destroyed by the Settlement Agreement and Consent Order, withheld critical
Material Evidence from being admitted on Plaintiff’s behalf, thereby, as an officer
of the court, Defendant Weisenstein committed Fraud upon the Court, while
working in concert with the opposing party. (Bulloch v. United States, 763 F.2d

1115, 1121 (10" Cir. 1985).

C. Defendant refused to make an appearance in Federal Court to support Plaintiff’s

| has fought for years trying to defend himself while Defendant quietly



Filing for new and additional information. He was totally self-serving due to his
fear of being convicted of malpractice. Consequently, Plaintiff was sanctioned
$15,000.00 dollars (or go to jail) by the Federal Judge Norton due to Plaintiff’s

inability to produce new evidence. (Exhibit “M”)

1.  Defendant Weissenstein’s new evidence being requested was simply
informing the Federal Judge Norton that Plaintiff had not been advised to
title defects and other concealments of which TLC Holdings LLC and their
lawyers were aware of. (Exhibit “F”) Weissenstein’s refusal to appear in
court or provide an affidavit shows: (1) the complete lack of professional
ethics, (2) the complete lack of morales, and (3) shows professional
egocentrism. Any officer of the court conducting him/herseif as described

should no longer be allowed to represent the public in the courtroom.

Defendant Weissenstein simply aliowed Plaintiff to be
innocently placed on the Aiter of the Court and be
sacrificed, knowing full well the fraudulent Settlement
Agreement and Consent Order ordained plaintiff’s legal
demise by fraudulent TLC Holdings, LLC’s attorneys
who knew Plaintiff’s wrongful eviction would become
mandatory causing Plaintiff to be fost in every respect.
The Defendant had to be aware that he had failed as
the Plaintiff's attorney, but was too concerned for his

personal future to alert or assist his client.
16
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2. Even after the Federal Judge asked for proof that Plaintiff had not been
made aware or advised by his attorney of the situation regarding the
Settlement Agreement and Consent Order (Exhibit “F"), the Defendant still
refused to appear to merely testify that he had not advised his client of the
facts. Defendant Weissenstein refused to come to the aid of his former
client (Plaintiff) even though the Federal Judge had spelled out what he
wanted to hear 1o be convinced that Plaintiff was teiling the truth, Defendant
Weissenstein continued to hide and remain outside the Courtroom in

Sumter, S.C. knowing Plaintiff was being slaughtered.

This was “intentional gross negligence” and a cruel
lack of concern for another human being, a human
being who had paid this Defendant thousands of
dollars. It was a total lack of a sense duty to right the

wrong he had created.

XV. COUNT TWELVE OF MALPRACTICE: ON-GOING DAMAGES FROM
MALPRACTICE

A. The damages outlined FAR exceeds 2.5 Million Dollars ($2.5M) subject to a
full deposition and a competed auditto also include:

1. Equitable Interest Lost: $700,000-$1,4000,000) (Exhibit “O”) BUT

does not include the established new restaurant (increasing BWH income by

85K per month) then only operating for 3 months when report was done.

17
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2. Payments made to TLC Holdings, LLC for Lease Option ($162,500)

(Exhibit “P”)

3. State Court has assigned a $3.5 M (Three and one-half million dollar)
JUDGMENT against Plaintiff, who has been unable to properly defend
himself due to the res judicala allowed and advised by the malpractice

and incompetence of this Defendant, Paul Weissenstein.

4. Federal Court assigned a $15,000.00 sanction

B. Plaintiff is now faced with attempting to file to set aside the fraudulent State

Court Judgment regarding the Settlement and Consent Order Agreements.

Elements of Maipractice {3} damage to the client and
(4) proximate causation of the client’s damages by the breach”.

THEREFORE Plaintiff prays for the following:

A. This case be taken before a jury.

B.

C.

Defendant be held totally liable for all damages incurred to Plaintiff.

Permit all actions by the Honorabile Court to make the Plaintiff whole.

Plaintiff requests a speedy trial due to on-going damages and suffering.
Plaintiff is Pro Se and diligently seeks complete justice.

Defendant not be allowed to sell, transfer, assign, legalty hide any of his assets
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or any joint ownership of any kind including business, partnerships, stocks and/or
bonds, weekly income (including any agreed percentage of income caused by any
attorney working in his office part time or full time) until this case has been

presented to a jury.

G. Plaintiff be given special consideration as Pro Se.

H. Plaintiff be allowed to file online to send and receive all documents regarding this
case due to hardship and driving distance.

I.  Plaintiff asks for Punitive damages due 1o gross negligence.

J. Allow the Defendant to be responsible for all Plaintiff’s costs for having to sue

Defendant for restitution and damages.
K. Allow Plaintiff to include in this complaint any associated attorneys due to
association as additional defendants {(John Doe) at the time this Malpractice

occurred (2011-2012) based on “Wildasin vs Mathes 2016”.

All document evidences are hereby attached to this Amended Complaint.

803 308 2714

1545 Bilimore Street
Orangeburg, South Carolina
29115
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

AFFIDAVIT OF MARK W. HARDEE

R i L A N

Qualifications

I graduated from the University of South Carolina School of Law i 1986 and
began working as an Assistant Public Defender in Richland County.
Approxmently November 1988, I went to work as an Associate with the law firm
of Lewis Babeock Plescones and Hawkins (later Lewis, Babecock and Hawkins).
Within several years | became a partner. My practice at Lewis Babcock and
Hawkins concentrated on Business Litigation, Legal Malpractice and Attorney
and Judicial Ethical matters. During that time I handled many legal malpractice
matters and represented lawyers and Judges in disciplinary actions. I also acted as
special prosecutor on an Office of Disciplinary Counsel matter. [ left the firm in
2003 to start mjlf own practice, the Hardee Law Firm, and continued to |

concentrate on business litigation, legal malpractice and legal ethics matters,

. L have spoken at several CLE’s on ethics matters, and I have been retained as an

expert witnesses in matters regarding legal ethics, and the standard of care for
practicing attorneys.

1 was admitted to the South Carolina Bar in 1986, US District Court 1988, I was
admitted to the US Court of Appeals for the Fourth Circuit in 1995, US Court of

Appeals for the Fifth Circuit in 2000, US Court of Appeals for the Tenth Circuit
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2002, US Court of Federal Claims in 1999 and the US Court of Appeals Federal

Circuit in 2001.

. I'have appeared in court in several jurisdictions throughout the United States.
Based on my background, practicing and studying law as it relates to legal ethics
as it pertains to both legal malpractice issues, as well as disciplinary issues, and
the fact that I have also represented small local businesses in South Carolina for
over 25 years,

I am qualified to issue an opinion as to whether or not attorney Paul Weissenstein
committed malpractice in his representation of M. B. Hutson in the TLC Holding
Inc. litigation involving Big Water Resort.

I have reviewed numerous documents including pleadings and court orders and 1

have extensively interviewed M. B. Hutson.

It is my opinion that M. B. Hutson retained Paul Weissenstein to represent him in
litigation involving TLC Holdings LLC and Big Water Resort.

M. B. Hutson intended to purchase and develop property on lake Marion through
a lease purchase agreement which also included an on going business.

Unknown to Mr. Hutson was that a title defect existed on the property due to
hundreds of 70 year right to sole use agreements which had been sold by TLC
Holdings LL.C and Big Water Resort.

Mr. Hutson was unaware that these agreements constituted a title defect on the

property which would keep him from developing the property as plamed.
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k. The project was doomed form the start due to the title defects and other
misrepresentations made by TLC Holding LLC.

. When TLC Holdings LLC brought an evictment action against M. B. Hutson, he
retained Paul Weissenstein to defend him and prosecute valuable counterclaims
against TLC Holdings LLC.

m. Mr. Weissenstein advised Mr. Hutson that he had no defenses to the eviction or
knew of no facts supporting his counter claims. This was even though there was
ample evidence that TLC Holdings LL.C had made numerous misrepresentations
and concealed relevant and material statements of fact regarding the usefulness
and ability to develop the property.

n. Mr. Hutson was not properly advised of the application and effect of the release

Mr. Hutson was offered to end the litigation. Therefore, he settled the case and
signed the release.

0. Mr. Weissentstein fell below the standard of care expected of attorneys in similar
situations at the time, by failing to advise Mr. Hutson that the existence and effect
of the long term leases would prevent him from ever developing the property as
he intended, and that his default of the settlement agreement was inevitable, and
that he would forever be barred from prosecuting and using as a defense the fraud
perpetrated on him by TLC Holding LLC.

p. Itis my opinion to a reasonable degree of certainty that Paul Weissenstein
committed malpractice in his advice to, and representation of, M. B. Hutson in the

above described matter.
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Caftark W. Hardee
SWORN TO before me
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Pe7, X5, ?_é’//

ATTORNEYS RETAINER AGREEMENT

MB Hudson (hereafter referred to as “client”) does hereby employ and retain the
WEISSENSTEIN LAW FIRM, LLC hereafter referred to as “Weissenstein,” to represent client’s
interest in connection with a litigation case involving a breach of contract ‘Feg‘a‘rding real estate.
These sepvices are limited to representation in the above matter(s), and 1t is expressly understood
that Weissenstein shall not be responsible for pursuing any additional matters, including appeal,
beyond those stated above unless jointly agreed upon in writing.

=

For compensation, the Client agrees 1o pay to Law Firm for legal services rendered, costs
and attorney’s fee as follows:

Senior Partner $290.00 per hour
Paralegal $ 85.00 per hour

It is understood and agreed that this fee is for services rendered through any trial court
proceedings and that an additional fee, and separate fee agreement, will be required for any
appellate or supplemental proceedin gs which may arise from this matter(s).

I further authorize Weissenstein to retain any experts or assistants that he deems needed
to fully represent my interests, including paralegals, investigators, court reporters, medical or
forensic experts or others and ¥ agree to be responsible for the costs thereof.

During the progress of the case, I agree to pay all costs advanced by Weissenstein or
incurred by him in connection with the handling of my case. At the time of the execution of this
agreement, [ have paid a deposit to Weissenstein of Five Hundred and 00/100 ($500.00) Dollars
as an advance deposit for costs and expenses incurred by him in the handling of my case, I agree
0 maintain a trust account balance on deposit with Weissenstein’s office of at least Five
Hundred and 00/100 ($500.00) Dollars. I may be provided with monthly staternents reflecting
account activity, funds held in trust and funds applied to costs incurred, Upon receipt of monthly
statements, I will promptly forward fands necessary to maintain the agree-upon trust account
balance for costs and expenses. Any unpaid balances shall he subject to a finance charge as
shown on the monthly staternent, At the conclusion of representation, the funds held in trust wi]
be applied to outstanding costs and expenses due to Welssenstein Law Firm, LLC and the
balance shall be refunded to me within thirty (30) days after the final billing has been fully paid.

THD, Lo 25 207

Initfal  / Date
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Client also agrees to Pay and be responsible for ajl out-of-pocket expenses such as filing
fees, subpoena fees, process servers, depositions or transcripts, photocopies, postage, fax
charges, courier/deliver, long distance telephone charges and accounting charges paid to third
parties. These charges will be detailed on the monthly statement. Weissenstein reserves the right
to require advance payment of any costs to be incurred on client’s behalf

Client agrees to provide full cooperation and assistance in the handling of client’s case,
and failure to do so will be grounds for termination of this agreement. Mr. Weissenstein has the

facts, or has failed to follow the professional advice of the law firm in connection with the
matter(s) in which representation is provided. Should client fai] to obtain successor counsel
within a reasonable time, client understands that Weissenstein will apply to the applicable court
for an order relieving it as counsel.

Client understands that Weissenstein’s representation does not include rendering tax
advice of any kind and that client must seek tax advice from another professional, such as an

- accountant or other financial advisor.

Client understands that no guarantees have heen made by the firm or any agent thereof
regarding the outcome of the matter(s) being handled.

If in the event of a default in the payments due hereunder to Weissenstein Law F irm,
LLC, and it becomes necessary to collect same through an attorney or by legal proceedings,
client agrees to pay all costs of collection, including reasonable attorney frees or the value
thereof or 35% of the total payment due, whichever is greater, and statutory interest accruing
thereon, including Pre-judgment interest. Client agrees that any legal action for collection under
this agreement shall be brought in the venue of Sumter County. Mr. Weissenstein / Weissenstein
Law Firm, LLC will assert a charging lien against client’s file for unpaid expenses and earned
attorney fees in accordance with the applicable Jaw.

After the conclusion of the case, at the client’s request, Weissenstein will retumn to client
any documents or items client has provided in connection with the handling of client’s case,
including photographs, documents, and other materials. Weissenstein will keep the relevant
portions of client’s file for a period of at least threc (3) years after the case has concluded, but
that after that time, Weissenstein reserves the right to appropriately dispose of the file in
accordance with the document retention policies of that office.

Initial  / Date

131




| Signatures on next page

27% L 25, 20/
Tfrfial

/Date ¢




Cell phone / pager

7%4%!4%”7 SSoshiaf

SSN:

Office mailing address City, State, Zip
Office telephore, including back line Office facsimile
Home address City, State, Zip

Home telephone E-mail address

Please designate which address home or

office to which you want client
correspondence and billing matters sent.

Yes No

*$********$********************$***¢********

Confirmation of Two Thousand Nine Hundred Fifty and 00/100 ($2,950.00) Doilars deposit
received and Agreement Accepted by:

October , 2011

A. Paul Weissenstein, Jr.

o
G L 25 2
1

“Tnitidl 7 Date
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LEASE PURCI—IASE AGREEMENT
| TIIS LEASE PURC‘IASE AGREEMENT (this “Agrccment") is made as of the
day of Dcccmbar, 2010 (the “Effectzve Data”) by s.ud betwean TLC HGLDINGS, LLC, a
South Carolina anted Tiahility Compm}- (“TLC” or “I.audlnrd”) RICHARD U. CLARK,

j{a.iuu‘am.} - S 1

.TJMI\:[Y g. LOVELL and JAMZE}S C. THIGPEN (collectvely, the “Members®, and togaﬂm‘

with TLG, the “Seller”), and M. 5. BUDSON, AND/OR HIS HEIRS, SUCCESSORS AND

PERMITTED ASSIGNEES (“Prichaser”), - '
VVITNESSETH ‘

WI{EREAS Seller agrecs to selt fa Purchaser, and Purchaser agrees to pumhase (a) the

fniluwmg dcscnbed premises in Clarandcu:t Comﬁy, South Camlma herein sometimes called the

“Premises*’ being mora parnr;.ularly- dascnbed on the attached EXHIBIT “A™ along with all

furniture, fixtures, -eqnipmént, macﬁinery, vehicles and other personsl propar‘y thot msy ba'_ o
owned, leased, licensed or otherwise ju the possession of TLC (collectively the “Prupert}"’) end
(b) ail membcrsmp mterests of the Membets in TLC @cremﬂfter “Sock"); end- '

WHEREAS, from tha Effectwe Date untf such time that the sale of the Preu:mses to

Purchsser shall be conmu:nmatad, Seller agrees to Tease the Premses to. Purchaser as provided

. below.

NOW; THEREFORE, for and in consideration of tha promises and the covenents and
agreementa herein contained and for Ten Dollara ($10:UU) and cther good and valuable .
consjderation, the receipt and sufficiency of which- are hersby acknowledged, Séller and

Puréhaser herqtij mutually covenant and agree ag follows:




14710/ ZUIN UDIZY FAL THT58HTATE + HIKYE LOYELL lqood

SECTION1 .
PURCHASE AGREEMENT

Pumhasar hﬂrahy agrees to purchasu the Premlses, Property and Stock from Seller

and Scllcr hcrcby agrees 16 sell the Premises, Property and Stock to Pu:r:haser a3 providad

herein. Snch purchase tepsaction shall close not laterdhen Decernbear 30, 2012 (the “Closing™),

provided, hm_vévcr, that Purchaser may accelerate the Closing by providing Seller written notice
of Purchater’s intent to close the tfamacﬁan 0o less then (n) ten (10) days from the date of the. ‘
written request by Purchaser, if° all mortgages upon ﬂ1e.1’ramises have previcusly been satisfied;

o (b) ninety (50) da;,rs from the date of tha written request by Purchaser, if any such mz;rtgagc
encumbers the Pr_em_isc_s. o

) ul.

which hag all right,title and inferast in Premises and Property. In such event, the Promises and, |

The parties ultimately intend for this transaction o be a sale of Stock-of Sellsr,

Property shall remain the property of TLC at Closing, snd the Purchaser shall purchase and
rssurme, and the Members shall sell and assign, the Stock in TLC io Purc]mser at Ciosmg The
mchasa price for the Premises, Property and Stock (the “Pu:chasa Pnce") shall be sither the
| Iucentwa Furchase Price or tha .Sta_nda:d Purchase Prica, ,as‘deﬁned hercs.u. In.the event

Purchaser closes the pﬁ:chasc prior on or befora Septetber 1, 201:1.' the Purchase Price for the . |

Premises, Property ood Stock shall be an amount cqﬁgl to Six Million and 00/100 Dolléxrs
(56,000,000.00) (“lux?i:nfciv; l;urc:has‘a Price”). If the _qlasiﬁg is after September 1, 201], the -
Furchase Pricé for the Pr.ﬂmi:ses, Praperty end Stock shal_l_ﬁé_an amount equal io Sa\fén aﬁd
00/100 Dollars ($7,000 oﬂo'.oo) (*Standard Puschase PIicc")
1.3, Pumha.ser shal} hava the exclusive nght to close on any portmn of the Pmmises
“which is wnimproved, in tracts of one (1) acrs or more (eack, & “Subparcel’) at any time dunng _

the term of the Agreement for a Purchase Price of One Hundrsd For!;v-=Five Thousand and.

(o208342) 3 “ ‘ 2 Lo ImﬂalM/L%{ 4%
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00/100 Dollars ($145,000.00) per acre. Such closing shall occur as sﬂoo.n ag practical after written
request is sent from Purchaser to Seller pursuant to Section 20, not to exceed ninety (90) days
from the date of the written request except in the event the Seller ‘has been unable to obtain a
release on said Subparcel(s) from the Bank that currently bolds a first position mortgage on the
Premises within 90 days following receipt of Purchaser's written request (hereinafter the
“Releaso Period”). If such event ocours prior to September 1, 2011, the tight to purchase the
Premises for the Incentive Purchase Price shall be extended for one (1) day for each day that
Seller fails to obtain a release of the Premises after the expiration of the Releass Period. Any
such closing proceeds shall be applied to the Purchase Price for the entire Premises. .
The parties acknowledée that the Purchaser intends to develop and consiruct

condominiums or other residential dwelling structures on certain portions of the unimproved
Premises, In the event Purchaser closes on any one or more unimproved Subparcel(s) as

referenced in this Section 1.3, Purchaser shall pay thirty-five percent (35%) of the gross profits

from the sale of any and all residential dwelling units to ﬂJQ Seller which shall be applied to
reduce the Pmcﬂase Price for the entire Premises, As used herein, “gross profits” means the -
gross sales proceeds, reduced only by Purchaser's actual costs of constraction of any
improvements on such land. Purchaser shall be prohibited from selling such Subparcel(s), or
portions thereof, except as part of the bona fide sale thereof at retail to an arm’s length third
party purchaser vnaffiliated with Seller. If Purchaser fails to close on the entire property within
the timeframes set forth in this Agreement, Seller shall have the option to repurchase any
undeveloped parcel released under this Paragraph 1.3 for the price paid by Purchaser to Seller for
such parcel, and an option to repurchase any improved parcel that has not been resold ugdcr the

terms of this Paragraph 1.3 for the price paid by Purchaser for such parcel plus the actual costs of

* {02008344,) : 3 Iniﬁals(:. g &444: %
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the improvement(s) ‘vndertaken thereon by Purchaser, The provisions of this section shall,
survive the Closing (until such time a3 Seller has recsived the entire Purchase Price owing undor
this Agrosment in cash) wnd any termination of this Agresment.

1.4. ‘At Closmg, the Purchase Price dus hereunder, less adjust;nanm and expenses

provided herein, will be paid fo Seller, either: M in ocash, by cashier’s check, or by’ 1.1.;1'1‘5 trﬁnsfer;
or (i) by Purcheser executing a Promissory Note payable to the Seller for an amount up to and
umludmg the full Porchuse Pncs to bo fmanced for five (5) ycars at st pcrccnt (6.0%0) interest

per anqmm, based on a twenty (20) yoar amnrtlzaﬁon Payments oh said Promissory Note shall

" be ma.da monthly o tha Seller, with ail amcnunts owing thersunder to ba pa.!d not later than the

matarity data fwn (5) years following Closing, ‘I‘hc Promissory Nutc shall ba gecured by a firat
position mortgage on the Pram:tses conveyed at said -Clos}{ng, and by a first-priorty, perfeoted
security inferest in the Stock. ‘ |
" Tn the. event tha $50{} 000,00 purchase price for The Big Water Resort, LLC B South
Carolira limited habﬂ]ty company, which has common members of The Seller heram, is ﬁuunccd
by Promissory Note made From Purchaser to Membars, tha termy md conditions of which are
raare pamcularly set forf.h in the Membership Interast Purchasa Ag-rcamcnt of even date
herewith, than both Promissory Notes shall provide that a default wnder aithgr one of the
P.rumissoryNotels will be deémed a défault under the uthcr‘PrUIﬁIssugr Note, thereby perﬁtﬁng
Seller tu scck all-rights end remedms nyailable therein, including but not Jimited to foreclosuce
on the Prexmsas and Stock .
" 115‘ At the Closmg, In exchange for the Pm‘chasc Price, the Membcrs shall canvey to

Pumhuser or its” demgnea, by asmgmnant agreemcnt, all of the Stock in TLC pmwded that at

and as of Closing, TLC hold marketablc title to the Prermsas, subject to (i) utz!ity and dramagg

btk %?EL %
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easements of rccord, (ii) the nghts of the pubhc in sny strcets and highways, if any, adjoining the _

‘ Land (i) zanmg and build.mg laws; ardinances, resolutions, and rogulations, (iv) ad valorem -

real estate taxes and assessmcnts for pubhc improvements not due and payahic: as of the ds.ta of

closing, and (v) oy additional cncumbrances subjoct to which Saﬂer accaptcd title ta 111&: real

g conveyed. Purchaser shall, within niuefy (30) days sfter the Effcct:va Date,

property bein

investigate Scﬂer s title to the Fromises uud jduntify any exceptions to title which zre not

acceptable to Purchaaer (any such exception hemg referred to berein ag a “Title Excaption”). :
Purchaser shall w:ﬂ:m mn&ty (90) days ufter the Effectwa Dafe provide Seller notice of any such
Title Exceptlun I:E' Purchiaser does not ‘notify Seller in writing of Title Excoptions mthlu
. -niinety (90) days after the ]:,ﬂ'cctwe Date, then Pumhaseu: shalf be daamed to have acoepted nﬂe to
) the Premises vnth all axcep‘qans end conditions, If Purc:ha53r t:mely notiﬁes Sejler of Title
Excepnnns {ather than Tltla Exccpttons that can be eured by the payment of muney to satisfy any
lens as of the Closing, wh.tch Title Excoptions shall be curcd as of Clostng), Seller ma}’ (bt
shall not be required fo) cause alt Title Exceptions to be delatcd as exceptions from the tifle -
'miex;t, as the casa may be, on or pn'ur to thirty (30) days prior-to Closing (the “Cure
Dead]luc”} If Seller fails or rcfu::es to cure any Title E‘xccpnons pnor to the Cure Deadline,
then Purchaser mu}r, as its sole ond exclusive remedy for the cmstencc of, or Seﬂer g fajlore fo
oure, such Title Exccptmns before the Cire Deadlive, elect 10 terminate {his Agreemant or
- waive 1t3 rght fo teyrninate this Agroement in mmng and accept the tltlc commitment with a]l
uncured Title Exceptmns If Purchascr terminates this Agrccment pursuant to this Sgctmn 1.5,
than ns1ther party shall have muy further obligation under this Agreemcnt, axcept for such

obligations of the partics as sre exPrassiy stated to sucvive the termination of this Agrccment

(000144}




Bech party shall be resporsible for and shall pay fifty percent (50%4) of all other closing costs,
Each party shall be responsible for the foes of its respective c@el. ‘

1.6. Séflmj shall nse the closing proceeds to have any lien or encwmbrance on the

Promises end Stock released,

1 7 Upén the cdmplétion of the purchase trans:x:tidu, but not prior therete (whether or

-not uuy delay in the completion af or the Faiture to complcta such purchase shell be the fau[t of

_ Seller), ﬂns Agreemcnt and all cbligations hereunder (mcludmg, but not lirhited tn, the

obligations to pay Rent) shall terminate with respect to any portion of the Promises being

'purchased, prcﬁdcﬁ that neither party shall be released with reapect to obligations and Hahilities

" of Purchaser end Seller, actual or nnntiﬁgs;mt, under this Agreement which arose on or prior 1o the

date of the closing of the i)mc:has-e, or which cxpfass;ly survive the terminefion of this

Ameement

1.8. Thisl -Eurclﬁase‘ Agreament shail oot be assigned or'trabsfcrred by the Purchaser
without the prior wriiten congent of Seller, which shall not be unrcasunabiy withheld,

1.9 In thc cvcnt of any default or breach of Purchassr 5 cbhgatwns under this Section -
1, Seller shall be enitled to ten:mnute this Agrccment and retein all rent paid hereunder, andin
addmon, to specifically enforce Pmﬁhascr's obligations und.ar Secnon 11 2 herein, In the cvent
of any default or bx‘each nf Sallsr g nbhgaﬁons under this Section ‘1, Pumhaser majr, In the
altematme either terminate this Ag,rccment or rcqum.ug Specrﬁc pecformance on the part of
Seller.- Purchaser and Seller each heraby waive fhc Tight to monay damagcs against the other”
party for matters ansmg ot of this Agrccmcnt _ |

1.10, . Purchaser hcraby zcknowledges that Seller has made na rc_:l;rcs;:htz;ti_ons ar

wmantiés ‘régardi.ng the Premises. Purchaser Lss inspected the Premises o Purchaser’s

. (02008344) _ - ) ' .8 : Im'tials-ﬂgfa,- .
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cumpleta and total satlsfaction. Purchascr (1) is acceptmg the Premises for puIposes af the- laase
as pronded in pmwmnns below; and (i) at the tme of Clnsmg will be purchasing the Prexmscs

on an “48 IS” basis, that fs, with all defects that may exist, if any, except as‘omerv.:ise proyided

herein.

SECTION2
TERM AND POSSESSION

2.1._ Unless the Primary Temm. is axtauded npon the mutual agreament of tha partlas,- .
the primary term of this Agresment (ﬂle “Primary Term”) shall commencs on Jaguary 1, 2011
and shal[ expi:a on the earlier of Decembayr 30, 2012 or the actual dats of Clnsing.

2.2, . Possession of the Premises shall puss fo Purchaser on Jamary |, iDIl, prtivic_lr;d

that Parchaser has closed on lts pinchase of The Big Water Resort, LI.C,

- SECTION 3
PREMISES -

TLC leases the Premises aud Froperty fo Purchaser E[]ld Purchaser leases the Premisas

"~ and Proparty from TLC, on the terms and cundmuns set forth mﬂus Agrecment

SECTION.4
RENT

| Durlng the I"rimary Term of ﬂ:.ts Agreemenig,-includjng an} extensions ﬂier'eof Putbhés &r

shal{ pay TL.C as rent (the “Rant“) for the Premises the sum of Ten Thousand and 00/100 Dollars .
{($10,000.00) per month for thc ﬁ.rst seven (7) months of tha Pn.mary Term, and the sum of Eight
| Thousand and 00/100 Dullars (SB 000 00) per month for the rema:mng months in the Primeary
Torm. Rent shall be paid in advanc_g on the fixst da}- of each month during the Prinary Term,
wiﬂmut_ demand' 0;' deductii_nh,- to ’]E‘LC af its nofice 'a_ddress for Ric_:ha_rd 0. élark ay sof fc;ﬁ in

Section 20, or af such other place a5 Seller may designate hy written natles jtu Purchaser, The -

{02008344.) ' ‘ - 7 . ﬁﬂhﬂlﬁ%_ 2:x WM
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fn;st monthly tent payment is due on o before Jemuary 1, 2011, being the date that Purchaser
receivés pogsession,” .

SECTION 5
FAXES; PERMEFTED- CONFESTS

5.1, Purchaser shall pay all real estate tuxras and assessments lcwed agamst the

Prem:sas W}uch became doe and paynbla dun.ug the ana.ry Term. Howevcr Ay mstaﬂmcnt:. of
taxes and asscssmerﬁs relating to thc panods atthe commenaemant of the anary Term shall be
prorated between Purchaser and TLC hased on the murber of days durlng the applicable taxing
'p‘erio‘d eech party shall occupy the Premises. Seller shall furnish 1o Purcheser capies of tax bills
’} . tog'ethar' with. sfat§mant5 o;f the amount due from Purchaser, Purchaser shall pay those amounis
within 30 days after recsipt of Sefter’s statements. E;m:chascr shall provide Seller a .copy of the .
%cceipt from the tax .cullectur as proof of payment within the 30 days from the dafe of payment, -

Turchaser’s obligations under this Secton shall survive the expiretion or termination of this

. Apreement,

52. Purchaser shail not be required, nor shall Selli‘cr have the right, o pe;y, dischatge,
Of femoye any taxes, chaiges, Iians. Or engumbrances, or to gomply with any legal requiraments
_Iapphcahle fo the Prarmsas or the Lsnd B3 long as Purchaser contests the exislence, amount, or
validity of the mattar i question by spproprate pmcsedings nnd Pm:c.haser provides written
Totice to Ssller of such contest proceeding This nght of Pumhaser to withhold pcrfomlances
while proceedings are pending shall apply only if Purchnser’s proceedings effectively prevent

: Iauy lien, sale, forfeiture, or loss of mé_Prcﬁises ar Land or Seﬂarfs_ﬁghts under this Agrcémqpt.

Nothing contatnad in this Section shall Ba deemed fo relieve Purcheser fiom any cbligation to

pay t_hé Rent, Purchaser shell pay to Sellor at feast one hundred (100%4) of the contested zmount

' . PR 'Iniﬁalsf’M?L". :
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as rcasoﬁablc seourity (thé “Contest Seourity™) as may be demanded by Seller to insure ultimate

payment -of the ermounts rnd compliance with the legal reguirements contested, and/ce any .

" potential sale or forfeiture of the Fremiss or any rent or other sum required fo be paid by

Purchaser undar this Agresment, Seller mey ute the Costest Secwity fo pay auy 'amount

{$5,900,000) for eachl oecurrence, and (i) any other insmrance as reqﬁi:ed from time to tlme by

. yoasonshly necessary to releese any en or provert any sale, forfelture, or loss of the Premises.

Any portion of the Contest Securlty not required for such purpass shall be returned to the

Purchaser.

SECTION 6
UTILITIES

Dunng the Primary Term, Purchaser shall obtain and pay for all sewer, water, electrc,
heat, trash removal, and other utility services furyished to or consumed on the Premises, Seller -
shall not be required to provida any utility service to Pm;ﬁase; end shall not ba Ieslno.u-si{:i!ﬂ for

any. interruption in sexvice,

SECTION 7
INSURANCE

7.1-.'- Immediately npon commencement of the Primary Term, Purchaser shall prol.‘:urc
and paintain, at Porchaser’s solo gxpense () cmplqyef’s [iability and worker's comp.cﬁsation
[gsurance as prescribed by !a.pplicable law; (i) cumlﬁrehcnsive genéral liability insurance (with -
products, complefed operﬁﬁ-ons, 'drgmshop and independent confractors ccmragx‘a) and
camprehansive autnmdﬁils liability insuremcs, nil on an occlTence basis, with slngle-limit
cmlrerage for p_r:rs;mal and bodily itjury and prﬁparty" damags of at lerse Five Million Dojlars -
an)-( franchisor. In conneoction with all significent construction at the Premises during the
Primacy Term, Purchaser shell cauéa_ the general contractor to mainialn with an insui'ar approved

by Seller and Purchasar comprehensive general lability insuranca (with pruducts,_compla_fe '
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other perils normally insured against in an “all risk of physical loss” insurance policy, regardless
of whether insurance against those Perils is in effect with respect to such party’s property and
rega:dless of the negligence of either party; provided, however, that this release shall be
applicable and in force and effect only with respect to loss or damage fully covered by insurance
and occurring during such time. As the Purchaser’s insurance policy shall contain a clause or
endorsement to the effect that any such release shall not adversely affect or impair said policles

or prejudice the right of the Purchaser to recover thereunder. If either party so requests, the other

party shall obtain from its insurer a written waiver of all rights of subrogation that it may have

against the other party. If extra costs shal] be charged therefor, each party shall advise the other
thereof and of the amount of the extra cost, and the other party at its election, mway pay the same,

but shall not be obligated to do so.

SECTION 9
INDEMNIFICATION

Purchaser shall indemnify and hold Seller harmless against any and all claims, liabilities,
damages, or losses resulting from injury or death of any person or damage to property occurring
on or about tﬁe Premises or in any manner in conjunction with the use and occupancy of the
Premises in whole or in part, unless the death, jnjury, or damage was sustained as a result of any

tortuous or negligent act of Seller or Seller’s agents.

SECTION 10
MAINTENANCE

Seller shall have no obligation for maintenance of the Premises whatsoever. During the
Primary Term, Purchaser shall, at its sole expense,: (8) maintain the Promises in good condition,
including but not limited to all structural, electrical, plumbing, and HVAC, excepting only for
reasonable wear and tear; (b) provide all necessary maintenance, repair; and replacements 6f, and

keep in good operating condition, the water, gas, clectrical, plumbing, heating, ventilating, a

{02008344.) 11 IuitiaI{ﬂML
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conditioning, and all othor mechanical and wiility systems and facilities serving the Premises; (c)
keep the sidewalks, parking areas, and drives on or about the Premises in a clean, sightly, and
sanitary condition; (d) maintain and preserve the quantity and quality of the soft goods inventory
(o.g., bedding and towels) and all furniture, fixtures, and equipment such as beds, televisions,
clocks, lamps, desks, chairs, etc., except for reasonable wear and tear and loss due to the ordinary
course of business (collectively, the soft goods and the furniture, fixtures, and equipment shall be
referred to herein as the “Personal Property”); and (e) keep all grass mowed, shrubbery trimmed,
and the yards free of excessive weed growth, so that the lawns and yards shall at all times be
maintained in a neat and presentable condition. Until Purchaser has consummated the pu;-chase
of the Premises, Seller shall maintain ownership of the Personal Property, including any
additions thereto made in the ordinary course of the operation of the Premises as a resort and
campground due to wear and tear. Purchaser shall assume Seller’s existing service and
maintenance contracts related to the Premises (the “Service Contracts”) including, without

limitation, any property management system, the pest control agreement, the fire extinguisher

service agreement, and any sprinkler system service contract, If Purchaser shall terminate any

Service Contracts prior to the expiration of any such contract, Purchaser shall be solely
responsible for any carly termination expenses. Prior to shch time that title to the Premises shall
be conveyed to Purchaser, Purchaser shall notify Seller of any proposed changes it intends to
raake to the Service Contracts. Seller shall have the right, within its reasonable discretion, to
approve or reject any proposed changes to the Service Contracts.

SECTION 11
ALTERATIONS

11.1. Purchaser shall have the right to make structural modifications, alterations and

improvements listed on the attached EXHIBIT “B” without the Seller’s prior written approval, in

(ozo0s44) 12 Initials k!@?\é % ‘
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addition to paviﬁg, installation of sewer water Jines, drilling of water wells, obtaining dock
pertuits, obtaining architectural and engineering approval as necessary. Seller may, at Seller’s
sole discretion, require Purchaser to provide bonds to ensure the construction and completion of
any Alterations prior to commencement by Purchaser.

11.2. As part of such Alterations, Purchaser shall repave all private roads, parldx;g lots
and recreational vehicle (“RV™) parking spaces on the Premises within seven (7) months
following execution of this Agreement.

11.3. Al modifications, alterations, and improvements shall be made in a good and
workmanplike manner and shall not weaken the structure of the Buildings or materially lessen its
value. All modifications, alterations, and improvements shall become the property of Seller at
the expiration or earlier termination of this Agreement. Purchaser may, without Seller’s consent,
make nonstructural modifications, alterations, and improvements. Purchaser shall promptly pay
its contractors and materialmen for all work done and performed by Purchaser, so as to prevent .
the assertion or imposition of liens upon or against the Premises.

11.4. Purchaser shall not remove any Personal Property from the Premises without
replacing the removed Personal Property with new Personal Property of like quality. Purchaser
may, without Seller’s consent, install temporary paﬁiﬁons, shelves, bins, eguipment, trade
fixtures, and other personal property. Those items installed by Purchaser, other than replacement
Personal Property as provided elsewhere herein, shall remain Purchaser’s propetty and may be
removed by Purchaser prior to the-expiration or eatliet termination of this Agrezment. '

11.5. Purchaser shall repair any damage to the Premises caused by that removel.
Purchaser shall be solely responsible, at its own expense, for any and all ireprovements to the

Premises required by any governmental or regulatory agency (collectively referred to as

{02008344.} 13 Iniﬁals{w_‘@/_ W%

€8GT0EYdI8TOZ#ASYD - SYATd NOININOD - 431ANS - WY 16 L0 99d 8T0OZ - A31Id ATIVOINOHLDO3 13



2:14-cv-01583-DCN  Date Filed 09/09/15 Entry Number 183-3 Page 14 of 34

12/15/2010 05:27 FAX 7575857478 STEVE LOVELL Bois

“Required Improvements™). No amounts spent by Purchaser for the Required Improvements

shall reduce or change the Purchase Price i 10 any manner.

SECTION 12
DAMAGE AND DESTRUCTION

If, during the Primary Term, or any extension thereof, the Premises are damaged by fire
or other casualty so as to be rendered untenantable either in whole or in substantial part,
Purchaser, within thirty (30) days of receipt of any insurance proceeds shall pay the Purchase
Price to the Seller and Seller shall deliver a deed to the damaged Premises to Purchaser each as

provided in Section 1 above.

SECTION 13
CONDEMNATION, LOSS OF ACCESS

If (i) all or part of the Premises shall be taken or condemned by a competent authotity for
a public or quasi-public use or purpose or if there is a negotiated purchase by such authority
under threat of a taking (collectively, a “taking™), and if the loss of the part so taken substantially
interferes with the use of the Premises by Purchaser, or (ii) due to an‘y such taking, access to the
Premises by motor vehicles ag operated by Purchaser, its contractors, and its customers in the
course of Purchaser’s business as previously conducted is impaired or terminated, then Pur;:haser
shall be -entitled to all condemnation proceeds due to Seller as a result of such taking and
Purchaser shall purchase the Premises from Seller as provided in Section 1 above.

SECTION 14
DEFAULT

14.1, If any of the following events (“defaults™) shall ocour: (i) Purchaser fails to pay
the rent or any other sums payable by Purchaser under,this Agreement (other than those
obligations set forth in Section 1), and the fuilure continues for a period of fifteen (15) business

days after the date due and payable; or (if) Purchaser fails to perform any other obligations under

(02008344.) ‘ 14 Iniﬁal‘s,”l/"’!/a’—/’-'
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this Agreement (other than those obligations set forth in Section 1) and the failure continues for
thirty (30) days after written notice from Seller, or for an unreasonable period of time if thirty
(30) days is not reasonably sufficient time to repair, remedy, or correct the obligation breached,
and Purchaser commences cure within such thirty (30) day period and diligently pursues oure to
completion, then Seller may re-enter the Premises, with or without terminating this Agreement;
and if Seller so elects by giving written notice to Purchaser, Seller also may terminate this
Agreement. If Seller at any time terminates this Agreement for any default other than those
arising under Section 1, th;n, in addition to any other remedy it may have, it may recover from
Purchaser all reasonable damages it may incur by reason of the default, including the cost of
recovering the Premises, specific performance of Purchaser’s obligation to purchase the Premises
under Section 1, and the value at the time of termination of the excess, if any, of the amount of
rent and charges reserved in this Agrecment for the remainder of the term over the then
reasonable rental value of the Premises for the remainder of the stated term, both figures being
discounted to present value. Alternatively, Scller may elect to keep this Agreement in effect and
recover monthly from Purchaser an amount equal to the rent and other charges due less the
amount, if any, of any rentals which Seller may receive by reletting the Premises; however,
nothing contained in this Section shall be deerued to impose upon Seller any duty to relet the
Premises beyond the duties to mitigate, if any, imposed by law. .

14.2. If Purchaser shall fail to make any payment within fifteen (15) business days after
the date due, a Jate payment of five percent (5%) of the payment shall be due. If Purchaser shall
fail to perform any act required to be made or performed under this Agreement, Seller, without
walving or releasing eny obligation or default, may (but shall be under no obligation to), at any

time, and upon Teasonable potice to Purchaser, make the payment or perform the act for the
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account of and at the expense of Purcheser, and may enter upon the Premisos for that purpose
and take all actions as may be necessary to comect Purchaser’s breach. No such entry shall be
deemed an eviction of Purchaser. All sums so paid by Seller and all costs and expenses
(including, but not limited to, reasonable attorneys’ fees and expenses) so incurred, together with
interest at the rate of ten percent (10%) per anoum from the date of payment, shall constitute
additional rent and shall be paid by Purchaser to Seller on demand.

14.3. In the event Purchaser is in default under the terms of this Agreement, oth;:r than
the payment of Rent, then in any such event Seller may provide wri-tten notice of such. default to
Purchaser pursuant to this Section. Upon the expiration of thirty (30) days following the giving
of such notice, if Purchaser (i) has failed to cure such default or (ii) in the case of a default (other
than the payment of money) which by its nature 'cannot be completely cured within such thirty
(30) day period, Purchaser does mot within such period commence to cure the default, and
diligently pursue and complete the cure in a reasonable period of time, then in either such event
Seller may do all things necessary or desirable to remedy such default and perform the
obligations of Purchaser which have not been fully or propexly performed. Purchaser hereby
irrevocebly appoints Seller as his attorney-in-fact to enter upon. the property and to compiete the
Building Improvements and the Putchaser Improvements and perform any other obligation of
Purchaser that Purchaser bas not fully and properly performed, Purchaser shall immediately upon
demand reimburse for all costs and expenses incurred by Seller in connection with the foregoing

plus interest to make such payment within thirty (30) days-of written demand, and Seller may set
off the amount of all costs and expenses incurred by Seller in connection with the foregoing, plus

interest at the rate set forth in Section 14.2 against rent payment coming due under this

Agreement,
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144. The aforementioned 30-day period of time permitted for Seller to cure its default
and the periods of time permitted for Purchaser to cure defaults hereunder shall be extended if
the default cannot be cured within the time period allowed herein, so long as such party is
diligently and continuously attempting to cure, The cure periods shall also be extended for any
period of time during which the defaulting party is delayed in, or prevented from, curing due to
fire or other casualty, or acts of God, strikes, lockouts, power shortages or outages, enactment,
adoption, or promulgation of new laws, or the application or enforcement of laws.
Notwithstanding the foregoing, there shall be no extended period in which to cure a m&netary

default,

SECTION 15~
USE OF PREMISES

The Premises may be used, occupied, or sublet by Purchaser for the campground,
hospitality, resort, retail fuel station and store business and ﬁny other uses as may be permitted
by law, ordinamce and/or zoning regulations and in the ordinary course of business without
Seller's prior written consent, except that Purchaser shall not be entitled to request any change in
permifted use or zonlng laws affecting the Premises prior to Closing absent Seller’s prior

consent,

SECTION 16
COMPLIANCE WITH LAWS

During the Primary Term, Purchaset, at its expense, shall comply with all present and
future Jaws and regulations applicable to its use and occupaucy of the Premises. Purchaser agrees
to hold Seller harmless from any cost, expense, or liability that may be imposed or assessed
against Seller in connection with Purchaser’s noncompliance with any such law, regulaﬁon, or

requirements.
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SECTION 17
REPAIRS

Purchaser shall be obligated to make, and Seller shall have no responsibility for, any
structural répa.irs, medifications, or additions to the Premises, including, but not limited to, any
repairs, modifications or additions fo the Premises required pursuant to the Americans with
Disabilities Aot |

SECTION 18
ASSIGNMENT AND SUBLETTING

In accordance with the campground, hospitality and tresort industry, Purchaser shall have
the right to sublet all or any portion of the Premises in the normal course of business withc':ut the
prior written consent of Seller. Notwithstanding the foregoing, Purchaser shall be able to assign
this Agreement, whether in whole or in part, with the prior written consent of Seller, which shall
not unreasonably be withheld. Auy such assignment shall require the Assignee to assume and
become bound to perform and observe all of the covenants and agreements of Purchaser under
this Agreement. No such assignment shall relieve the assignor of its obligations hereunder..

TLC currently holds a lease from South Carolina Public Service Authority (“SCPSA”).
Seller will use its reasopable best effort to obtain any and all approvals for the sublease thereof to
Purchaser. Any and all payments to SCPSA. under this lease shall be the sole responsibility of
Purchaser. Any lease payments previously made to SCPSA by Seller shall be prorated as of
January 1, 2011, and on that date, Purchaser sha]l roimburse Seller for the unexpired portion of

the prepaid lease term.

) ]
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SECTION 19

SUBBORDINATION OF LEASE

Seller hereby warrants and represents that the existing lease for the portion of the

Premises containing the retail fuel station and store shall be subordinate to this Agreement.

Seller hereby assigné to Purchaser any and all rents and income from the retail fuel station and

stors lease.

SECTION 20
NOTICES

All notices to be given to either party shall be deemed given if made in writing and

deposited 1 the United States mail, postage prepaid, return receipt requested, and addressed to

the parties at the following addresses:

SELLER:

PURCHASER:

TL.C HOLDINGS, LLC

James C. Thigpen

P.O. Box 1257

7860 Wash Davis Road
Summerton, South Carolina 29148

Richard U. Clark
3124 Great Wood Way
Knoxville, Tennessee 37922

Jimmy 8. (Steve) Lovell
20 Ambriance Drive
Burr Ridge, Ilinois 60527

M. B. HUDSON

¢/o ANDREW F. TUCKER, ESQ.
385 2™ Avenue, Suite 1

Dayton, Tennessee 37321

Either party may change its notice address by giving notice of the change to the other.

{02008344,}
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& SECTION 21
MORTGAGES AND LIENS

Seller currently has two (2) liens encumbering the Premises. [t is clearly understood
between the parties that Seller shall not allow any further or additional lens to be plaﬁed or
encumber the Premises at any time during the Primary term or any extension thereof.

There are two pending actions relating to the campground property in the Court of
Common Pleas for Clarendon County, South Carolina, one captioned First Citizens Bank vs.

Thigpen, ¢t al., Case No. 08-CP-14-559, and (he second captioned Edwards vs. TLC Holdings, et

al., Case No. 09-CP-14-58. Seller covenants, consents and agrees that these actions shall be

)

f] S:?) dismissed or otherwise addressed on or before Closing on the entire-Prermnises, so that said

9 pending legal actions shall in no way encumber the Property or hinder said Closing. There is no
f} other pending or threatened litigation. nor any legal or administrative action of any kind or
4” : character whatsoever, affecting the Property or any portion thereof.

Purcheser shall not permit any liens, whether consensual, judgment or statutory, to be
placed on or encumber the Premises. Should any such lien be asserted or filed, Purchaser shal]
bond against or discharge the same within ten (10) days after wriiten request by Seller. In the
event Purchaser fails to remove sajd lien within said ten (10} days, Seller may, at its sole 6pti0n,
elect to satisfy and remove the lien by paying the full amount claimed or otherwise, withuut
investigating the validity thereof. Seller's election to discharge liens as provided hereunder shall

not be consirued to be a waiver or cure of Purchaser's defanlt hereunder

SECTION 22
SUCCESSORS AND ASSIGNS

Subject to the provisions of Section 14. this Agreement shal bind and inure to the benefit

of the respective heirs, personal representatives, successors, and permitted assigns of Seller and

| (‘_ } Purchaser,

(02008344.) ' 20 Initials’w"—_g_
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SECTION 23
PURCHASER’S PROPERTY

All trade fixtures, furnishings, equipment, and other personal property placéd or
maintained on the Premises shall be at Purchaser’s sole risk, and Seller shali not be liable for any
loss or damage to such property from any cause whatsoever, and shall not provide any insurance

on such property.

SECTION 24
QUIET ENJOYMENT

Seller covepants that, if Purchaser pays the rent and performs all of itg obligations under
this Apreement, Purchaser shall peaceably and quietly enjoy and possess the Premises
throughout the term subject only to the conditions set forth in this Agreement.

SECTION 25
SIGNS

Any and all signs placed on the Premises by Purchaser ghall be maintained in compliance

with all applicable governmental laws and regulations.

SECTION 26
NONWAIVER

No waiver of any condition or covepant of this Agreement by either party shell be
deemed to imply or constitute a further waiver of the same or any other condition or covenant,
and nothing contained in this Agreement shall be construed to be a waiver on the part of Seller of
any right or remedy in law or otherwise.

SECTION 27
RIGHT OF ENTRY - |

Upon reasonable notice to Purchaser, Seller shall have the right to enter the Premises

during normal business hours to examine its condition; to make any repairs Seller deems

(02008344.) 21 | Iniﬁalﬂ% " %
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uccessary for the safety, preservation, or improvement of the Premises. Each entry by Seller in

l accordance with this Sectiop 27 shsll be made in such a manner as will not wnreasonably
interfere with Purchaser’s use of the Premises,

; SECTION 28
‘ ENVIRONMENTAL MATTERS

28.1. Seller represents and warrants to Purchaser that to the best of Seller’s knowledge,
‘ as of the date herecof, no “Hazardous Substances” (as hercafier defined), or amy other toxic
material or medical waste are present on or in the Building or Land, other than fuel sold by the .
‘ convenience store, or other amounts nsed in the ordinary course of the businesses operate& upon
the Premises (and, as to those, all are in material compliance with applicable law), and Seller
shall indemnify Purchaser agrinst any and all claims, demands, liebilities, losses and expenses,
including consultant fees, court costs and reasonable attorneys” fees, arising out of any breach of
the foregoing warranty.

28.2. Except for Hazardous Substances or other toxic materials or medical waste
brought, kept, or used in the Premises in commercial quantities similar to those quantities usually
kept on similar premises by others in the same business, profession, or medical Speciélty, and
which are used and kept in compliance with applicable public health, safety, and environmental
laws, Purchaser shall not allow any Hazardous Substagce or otber toxic material or ﬁ]edical
waste to be located in, on, or under the Premises or allow the Premises to be used for the
manufacturing, handling, storage, distribution, or disposal of any Hazardous Substance or other
loxic materjal.

28.3. Purchaser shall at all times and in all respects comply with ail federal, state, or |
local Jaws, ordinances, regulations, and arders applicable to the Premises or the use thereof

relating to industrial hygiene, the handling, storage and disposal of medical waste, environmental
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protection, or the use, analysis, generation, manufacture, storage, disposal, or transportation of
any Hazardous Substance, toxic matedal, or medical waste.

28.4. If Purchaser becomes aware of the presence of any Hazardous Substance in or on
the Premises (except for those Hazardous Substances or other toxic material or medical waste
brought, kept, or used in the Premises by Purchaser in commercial quentities similar to those
quantities usually kept on similar premises by others in the same business, professiqn, or medical
specialty and which are used end kept in compliance with npplicable pub]ic. health, safety, and
environmental laws) or if Purchaser, or the Premises, becomes subject to any order of a:n}'.
federal, state, or local agency to repair, close, detoxify, decontaminate, or otherwise cleanup the
Premises, Purchaser shall, at its own cost and expense, carry out and complete any repair,

closure, detoxification, decontamination, or other cleanup of the Premises; provided that
! Purchaser shall not be responsible for any of the foregoing relating to any Hazardons Subﬁance,

or other toxic materials, or medical waste located on, in, or under the Premises on the date of this

! Apgreement, all of which shall be the responsibility o.f Jeller pursuant to Section 28.1. If
i Purchaser fails to implement end diligently pursue amy such repair, closure, detoxification,
I decontamination, or other cleanup of the Premises, Seller shall have the right, but not the
obligation, to carry out such action and o recover all of the costs and expenses from Purchaser.
28.5. “Hazardous Substances” as such term is used in this Agreement méans any
hazardous or toxic substance, material, or waste regulated or listed pursuant to any federal, state,
or local environmental law, including without limitation, the Clean Air Act, the Clean Water Act,
the Toxic Substances Control Act, the Comprehensive Environmental Response Compensation

and Liability Act, the Resource Conversation and Recovery Act, the Federal Insccficide,

Fungicide, Rodenticide Act, the Safe Drinking Water Act, and the Occupational Safety and
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Health Act, except for any reference to petroleum or petroleum products. The parties hereby
acknowledge that the Premises has a retail gasoline and diesel service station located thereon,

and any reference to Hazardous Substances specifically exclude petroleum or petroleum

products.

SECTION 29
PARTIAL INVALIDITY

If any provision of this Agreement or jts application to any person or circumstances shall
ta any extent be invalid or unenforceable, the remainder of this Agreement, or the application of
that provision to persons or circumstances other than those as to which it is invalid or

unenforceable, shall not be affected, and each provision of this Agreement shafl be valid and

enforceable to the fullest extent peunitted by law.

SECTION 30
MEMORANDUM OF LEASE

In addition to the execution of this Agreement, the parties shall execute 2 memorandum
of this agreement in recordable form, which, in addition to the matters which may be required by
applicable law, shall also include o description of the Premises lensed hereunder, and those

provisions (other than the amount of rent and the Purchase Price) requested by any party hereto.

SECTION 31
ENTIRE AGREEMENT

This Agreement contains the entire agreement between the parties and cannot be
emended unless the amendment is in writing and executed by the party against whom the

enforcement of the amendment is sought,

(02008344, 24
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(Signatures on Next Page]

IN WITNESS WHLREOF, this Agreement has been executed as of the date and yt.ar

written herein below.

SELLER:
TLC Holdinps, LLC

r;)/mﬂw .2 (jz’i’fﬂ:{m-._
Jarfés C. Thi pen, Member, T1.C Holdings, LLC
Date: /.2//5 [/ 0

Richard U. Clatk, Member, TLC Holdings, LLC
Dale:

Jimmy S. (Steve) Lovell, Member, TLC Holdings,
LLC
Date:

PURCHASER:

e e

M. B, Hudson

Date:_ /.2 /75/ 7 &

(02008344, 25 Tnitials 2 94/L*
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IN WITNESS WHEREQF, this Agreement has been executed as of the date and year

written herein below,

{02008344.)

SELLEH: _
TLC Huldings, LLC

Tames C. Thigpen, Member, TLC Holdings, L1.C
Datg: '

sl M Lo

Richard U, Clark, Member, TLC Holdings, LLC
Date:_Lz [/ &/ 2210

Jimmy S. (Steve) Lovell, Member, TL.C Holdings,
LLC
Date:_

PURCHASER;

teln”

M. B, Hudson

Date:__/ j"// ’8? LZ\O/ 2
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IN WITNESS WHEREOF, this Agrcement has been executed as of the date and year

written herein below.

(02008344}

SELLER:
TLC Holdings, LLC

Tames C. Thigpen, Member, TLC Holdings, LLC
Date:

Richard U. Clark, Member, TLC Holdings, LLC
Date: ¢

A

Y'S. (Steve) Levell, Member, TLC Holdings,

w2 15/lo

PURCHASER:

%&Mﬁ,
M., B. Hudson

Dute: //,%//éZ/ﬁ

25 Initials 74“2/{;_@ 77%
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- EXHIBIT A _ Alegal description of the TLC real property
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EXHIBIT A

A, CAMPGROUND INOWN AS BIG WATER RESORT:
All that certain piece, parcel or tract of land lying, being and situate in School
District No. 1 of Clarendon Countty, South Carolina, contsining 30.44 acres
necording to plat hereinafier described and measuring and bounding as follows:
beginming at an old jron found on the North bound exit rnmp right of way from
Interstate 95 at Exit 102, thence N 62 degrees 24'24” E for 3.66 fect rlong the right
of way to a concrete menument, thence N 62 degrees 018'56" T for 120.09 feet along
tiee right of way to an iron, themee'N 70 degrees 36'47" [ for 160.27 feet along the
right of way to an iron, thence N 79 degrees 57'21" E for 93.40 feet along the right
of way to a concrete monmment, thence N §2 degrees 19'44" L for 190.85 feet alonp
the right of way {0 a concrete monument, thence N 81 degrees 00'07" E for 82.23
feet along the right of way to an iron, thence N 74 degrees §5'12" 1 for 189.38 feel
along the right of way to an iren, thence N 72 degrees 17'50" L for 38.91 feet along
the right of way to au iron, thence 5 56 degrees 09'56” E for 439.73 feet along the
propexty line of lands being conveyed to Lee-Moore Ol Company, Ine. to an iron,
thence S 56 degrees 09'26" E for 114,35 feet along the property line of land being
conveyed to Lee-Maore Oil Company, Inc. fo an iron, thence S 56 degrees 09°26" I
for 253.97 feet along the property line of W. R. Wiltiamns to a conecrete monument
found on the 33 foot right of way of SC Highway S-14-390, thence § 33 degrecs
10°55*" W for 219.18 feet along the right of way to an iron, thence § 56 degrees
49'43" W for 1356.96 fect along the property line of Rubert Malanuk to a concrete
monument, thence N 25 degrees 40-07" W for 660.32 foet along the property line of
the South Carolina Public Service Authority to an iron, thence N 25 degrees 42' W
for 77.70 feet along the property line of the South Carolina Public Service
Authority to a conerete monument, thenee N 47 degrees 35' W for 248.5 fect along
the property line of the South Carelina Public Service Authority o an iron, thence
. N 39 deprees (5'14" E for 394.98 feet along the right of way of Interstate 95 to the
i poinf of beginning, SUBJECT HOWLEVLI s t0 10 easement to the Carolina Power
and Light Company recorded in Deed Boolc A-26 at Page 165, also easement for
absorption ficld recorded in Deed Book A-61 nt Fage 342, also sign lot nnd right of
wiy recerded in Deed Book A-126 at page 478 and an easement from W, R,
Williams, et 2l recorded in Deed Book A-109 at Fage 551. SUBJECT to Black
River Llectric Coop. Power line easement as shown on plat described below.
Subject to any visible and unrecorded easements and right of ways not revealed by
current suxvey,

For a more particuiar deseription, reference ntay be had o 5 plat by H. F. Oliver,

Surveyor, dated February 19, 1988, rccorded in the Office of the RMC for
Clarendon County in Plat Boek 39 at page 123.

g
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FOR DERIVATION, SEE BELOW,
Said tract being designated as Clarendon Tax Map No. 035-05-00-061-~00.

TRACTIL

ALSO: All that piece, parcel, or fract of Iand lying, being and situate in School
District No. 1 of Clarendon County, South Carolina, containing 3.21 acres on a
plat hereinnfter referred o, snd bounding and mensuring as foliows: on the
MNortheast by SC Highway S-14-400 and measuring thereon 243.71 feet; on the
Southeast by SC Highway 5-14-390 and messuring ilereon 618.30 feet; on the
Southwest by lands of Lee Moore Gil Company, In¢. and measuring thercen
253.99 feet; on the Northwest by lands of Lee Moore Oil Compauy, Inc. and
nmeasuwring thereon 735.15 fect,

¥or a more particular description of said tract reference may be kad fo a plat
made by H, F. Oliver, Surveyor, dated March 15, 1988, recorded in the Office of
the RMC for Clarendon County in Plat Book 44 at Page 36,

Snid tract being designated as Clerenden Tax Map No, 035-06-02-007-06.

- Said tracts having been conveyed to TLC Holdings, LI.C by Deed of The Dig

Water Resort, LLC, deted 23 April, 2003, rccorded on 9 May, 2003 in the Office
of the RMC for Clarendon County in Deed Book A-497 at Page (0009,

TOGETHER WITH the Leaschold inferest in that certsin Lease between the
Seller and the South Caroling Public Service Authority, pertaining to the
waterfront property adjacent to the premises above described.

All buildings, fixtures, cquipment used in the aperation of the enmnpground facility
Iocated on the sbove described premises,

SUBJECT HOWEVER to those certain Restrietive Covenants dated 3 November,
2003, recovded in the Office of the RMIC for Clarendon County and any
Amendments therete and subject fo certsin Contracts between the Optionor ard
members of The Big Water Resort and others, )

SUBJECT FURTIHER, to all casements and rights of way of record,

B. CONVENIENCE STORE. That certain convenience store facility and the
lauds ndjacent thereto kmown as “Big Water Conntry Store and Restaurant #
described as follows:

All ¢that piece, parcel or tract of land with buildings and improvements located
thercen lying, being and situate Northwest of the Infersection of SC Highway S-14-
390 and SC Higbway S-14-400 in School District 1 of Clarendon County, South
Carolina, containing 3.73 acres, being desipnated as Tract 2A on the plat

A
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hereinafter referred to and bounding and measuring as follows: On the Northeast
by Tract B on said plat and measuring thereon 439 feet; on the Southeast by the
right of way of SC Highway S-14-400 and measuring thereon 318.4 feet; on the
South by the intersection of SC Highway $-14-390 and SC Highway $-14-400, and
measuring thereon 68.4 feet; On the Sonthwest by right-of-way of SC highway S-
14-390, and measuring thercon 367.8 fect; on the Northwest by the arc of the
curve of an intersection of an access strip and SC Highway S-14-390 and
measuring thereon along said are 50,58 feet and by said access strip and mecasuring
thereon 338 fcet.

For a more particular description of said tract, reference may be had to a plat
made by H.F. Oliver, RLS, dated February 23, 1973, recorded in the Office of the
Clerk of Court for Clarendon County in Plat Book 25 at Page 94, whereon said
tract is designated as Tract 2A. '

FOR DERIVATION, SEE. BELOW,

Said premises being designated as Clarendon Tax Map Parcel N. 035-06-02-005-
00.

ALSQO:

All that certain piece, parcel, or tract of land, lying, being, and situate in School
District No. 1 of the County of Clarendon, State of South Carolina, containing
2,50 acres and being designated as Tract B-1, according to plat hercinafter
described and measuring and bounding, now or formerly, as follows; On the
Northeast by lands of Ruby P. Levi, and measuring thereon 428.96 feet; On the
Southeast by Tract B-2, and measuring thereon 304.55 fect; On the Southwest by
lands of HLF. Swilley, a 50 foot access strip and Iands of C&M Petroleum, and
measuring thereon 281.99 feet; and on the Northwest by Highway Right-of-Way,
and measuring thereon 340.64 feet.

For a more particular description, reference may be had to a plat by R.G. Mathis
Land Surveying dated November 2, 1988, and recorded in the Office of the Clerk
of Court of Clarcndon County in Plat Book 42 at Page 86.

ALSO:

All of that certain piece, parcel, or strip of land, shown as an "Access Strip" on
that certain plat prepared by H.F. Oliver, RLS, dated February 23, 1973, and
recorded in the Office of the Clerk of Court in Plat Book 25 at Page 94, according
to which plat, said property is bounded, now or formerly, and measures as follows:
On the Northeast by Tract B on said Plat and measuring thereon a distance of 50
feet; On the Southeast hy Tract 2-A and measuring thereon a distance of 338 feet;
On the Southwest by the right-of-way of S.C. Highway S-14-390; and on the
Northwest by Tract 1-A, and mecasuring thercon a distance of 338 feet.

i
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SUBJECT, HOWEVER, to such easements of right-of-svay for utilities and
roadways as shall appear upon said plats,

FOR DERIVATION, SEE BELOW,

Above Tmcf B-1 and Access Strip being designnted as Clarendon TMP#035-06-02-
008-00,

ALSQ:

Ali fhnt piece, parcel, or tract of land together with any improvements located
thereon, lying and being situate in Clarendon County, South Carelinn, being
designated as Tract B-2 on the plat hereinafter referred to, containing 2.5 acres
nnd boending, now or formerly, and measuring as follows: On the Nortit by lands
of Ruby P. Levi and measuring thereon 357.64 feet; On the East by the right-of-
way of South Carolina Highway S-14-400, and measuring thereon 304,55 feet; On

the South by lands of H.F. Swilicy and messuring thereon 357.64 feet; On the West

by Tract B-1 ou said Plat, and measuring thereon 304.55 feet,

Above tracts having been conveyed to TLC Holdings, LL.C by Deed of Santee
Interstate Systems, Inc., Shawn M. Reardon and Cynthia C. Reardon by Deed
dated 18 Septembcr, 2003, and recorded in the Office of the RMC for Clarendon
County in Deed Book A-508, a¢ Page 310, :

Said lot hegin designafed as Clarendon County Tax Map Parcel No. 035-06-02-
002-00,

Togethor with sll and singalar, the rights, members, hereditnments and
Appurtenances to the satd premises beienging or in anywise appertaining to the
above fracts.

C.ROGER'S TRACT

AH ihat certain piece, parcel or tract of Iand, lying, being and sifuaie in the County
of Clarendon, State of Sonih Carulina, containing 57.81 Acres, more or less, being
described as follows: Beginning st an iron new ly placed on the 33 foot right-of-
way of South Carolina Highway 5-14-300, thence, North 30 degrees, 50 feet, 7
inches, Eas¢ for 3346,76 fest along the 33 right-of-way of South Caroling Highway
S-14-390 and South Carolina Highway S-14-400 to am old concrefe monument.
Thence, North 77 degrees, 20 feet, 33 inches, Enst for 71.63 feet nlong a sitc angle
created by a 90 degrees Bend in South Carelina Highway S-14-400 to an old
toncrete monument, Thence, South 58 degrees, 20 feet, 23 inches, East for 1555,29
fect along the right-of-way of South Carelina Highway 400 to a new iron. Thence,
South 71 degrees, 39 feet, 58 inches, West for 908,20 feet along the property line of
the South Carolina Public Service Authority to an old concrefe monument.
Thence, South 49 degrees, 33 feet, 4% inches, West for 350.86 fcet along the
property line of ¢he South Carolina Pubjic Scrvice Authority to an old conerete
monunent. Thence, South 45 degrees, 50 feet, 18 inches, West for 1076,74 feet

il
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along the property line of the South Carolina Public Service Authority to an old
concrete monument. Thence, South 64 degrees, 37 feet, 33 inches, West for 634.11
feet along the property line of the South Carolina Public Service Authority to an
old concrete monument. Thence, South 56 degrees, 47 fect, 48 inches, West for
524.93 feet along the property line of the South Carolina Public Service Autherity
to an old concrete monument. Thence, South 57 degrees, 28 feet, 19 inches, West

for 350.08 feet along the property line of Robert Malenvik to the point of
beginning.

For a more particular description of said tract, reference ntay be had to a plat
made by H. F. Oliver, RLS, dated 17 March 1988, recorded in the Office of the
Clerk of Court for Clarendon County in Plat Book 39 at Page 204.

Said premises having been conveyed to TL.C Holdings, LL.C by deed of Rodney L.
Rogers dated May 19, 2008 and recorded May 21, 2008 in the Office of the Clerk
of Court for Clarendon County in Deed Book A-699 a¢ Page 275,

Said tract being designated as Clarendon County Tax Map Parcel Number
035-00-00-013-00.

) —
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MEMBERSHIP INTERESY PYURCHASE AGREEMENT
Tee Al A D0 T UHU HASE AGREEMENT

THIS MEMBERSHIP INTEREST PURCHASE AGREENIENT (the
“Agreement”) is made and entered into as of the ——_ day of December 2010, by and
among M. B, IUDSON (referred to herein as “Purchaser), RICHARD U. CLARY,
JIMMY S. T.OVELL and JAMES C. THIGPEN (referred to hercin collectively
“Seller™) and THE BIG WATER RESORT, LLC, a South Carolina Limited )iability

company (referred to herein'as “Company™).

WITNESSETH:

WHEREAS, Seller iy all the members of the Company with said membership
interest subject to the terms and conditions of that certaig Operating Agreement of The i
|

Big Water Resort, LI.C dated December 1, 2002 and ity Amendment dated June 3, 2008

(“Operating Agreement”). All capitalized ferms not defined herein shall bave those

meanings set forth in the Operating Agreement; and ' !

LS

WHEREAS, Seller desires to sell all of their Membership Interest in the
Compnny, which equals One Hundred Percent (100%) of the outstanding iembership
interests (referred to as the “Interest”) to Purchaser, and Purchaser_ desites to purchase
said Interest, being bound to the terms and conditions of the Operating Apreement,
NOW THEREFORE, in consideration of the foregoing, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
the parties covenant, consent and agree as follows:
1. Sale and Purchase. Subject to the terms and conditions hereinafter sct
forth, Seller hereby sclls, transfers, assigns and conveys the Imterest to Purchaser, and }/f
Purchaser, in reliance on the representations made by Seller herein, accepts the sale,

transfor, assignment and conveyance of the Interest from Seller in consideration for the

{02008370.2) 1
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(11} A Certificate of Good Standing from the State of South Carolina;
‘ (i} A Iist of all dobts and obligations of the Company and principal
balance(s) of said debts and obligations as of the date of Closing, each of
which are to be assiumed by Purchaser at Closing, except only those loans

tnade by Messrs. Clark and Lovell 10 the Company, which shaj] be repajd
from the Purchase Price.

(2v) A list of all assets of the Company, including all cash on hand, all of
which  shall be assigned to Purchaser at  Closing except  for
recetvables/client reserve fimg from Universal Guardiap Acceptance
(which Purchaser agrees shall remain the property of Seller, and any
payments received by Purchaser afier Closing shall prompily be remitfed
to Seller);
(v) A commitment letter to finance the balance of the Purchase Price at
six percent (6%) per amnum for up to five (5) years based upom a 240
month amprtization sch edule, with principul and interest payahie monthly,
upon Purchaser’s closing on the purchase of the membership interests m

TLC, LLC, 2 South Carolina limited liability company; and
(b) Atthe closing the Buyer and Seller shall deliver 10 the Seljer-
) Tenend 001" 100 Dollars ($10.00) in Cash;
() A Promissory Note in the amaunt of $499,990.00 payable to Seiler
for the balance of the Purchase Price which shall be due and Payable upoy
the Closing (as defined i the Lease Purchase Agreement of even date

arong Seller, Purchaser and TLC Holdings, LLC; and

(V20083702)3
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(i) An assignment, hypothecation and pledge apreement ofthe Interest

as collateral for the Promissory Note.

5. Representations and Warsanties by Seller. Sefler Iepresents,
warrants and covenants to Purchaser as follows:

(8)  Capitalization and fnterest. The Interest represents 100% of

Seller’s capital and equity interest in the Company, There are no options, wamants or

other rights to subseribe for or purchass é.ny interest in the Company or securities

convertible into or exchangeable for, or which otherwise confer on any holder any nghi

fo acguire, any interest in the Cormpany, nor are the Company or Seller committed to

issue any such option, warrant or ather Tight.

()  Title. Seller is the sole legel and equitable owner of the Intetest,
and Seller’s absolute title thereto is not the subject of any claim or challenge threatened
or assetted by any third party. Company has good and marketable fitle to all of its
properties and assets. Further, there are no actions, suits or proceedings, either at law or
in equity, or before any commission or adrainistrative authority, or any kind now pending
in any manner involving Company, or any of its property, or to the kmowledge of Sellers,

threatened,

(©) No Liens or Restrictivns.  The Interests pre not subject to any
security interest, Hen, restriction on ransfer, “buy-sell” agreement, voling agreement,

redemption agreement, option, or other agresments.

{02008370234
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(d) Conscats. No consents, authorizations or approvals of
governmental authorities are necessary in order for Seller to perform its oblipations

pursuant to this Agresinent.

{¢)  Urganization and Gperation of Company. The Compeny
is a limited liability company duly organized, validly existing and in.good standing under
the faws of the State of South Carolina, has full corporate power to own its own property
and carry on its business as and whee it is now being condueted, in compliance witlz all
laws, regulation and orders applicable to its business. The Operating Apreement of
Company is in full force and effect and no amendments, modifications, chauges or
d_eletions have been made thereto. Further, Company does not control, directly or

Indirectly, any other corporation, association ar business organization.

(f) Taxes. Company has filed with the appropriakce
governmental agencies all tax retums required to be filed by it prior to the date of this

Agreement, and it has paid taxes due by it as reflected on said returmns.

&. Covenants of Seller.  Prior to or.pending the closing, the Seller
covenants that:

(a) Seller will ceuse Company to maintain jtself at all times as a

corporation duly organized, validly existing and in good standing under the laws of the

State of South Carolina and o operate in a good and diligent manner and not engage in

{D2003370.2}0
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any transaction or make auy commitment oy expenditure other than in the ordinary course
of business, except such fransactions, commitments and expenditures as shall be required
Ot contemplated by this Agreement or which shall be presented to and approved. by
Purchaser (such approval not to be unreasonably withheld).
{6) Seller will cause Company to maintain in full force and effect a]l
policies of insurance.
(c) Seller will cause Compauy to cooperate fully with Purchaser, his
counsel, accountants and other representatives in connection with the closing znd the
consummation of the trausaction herein contemplated, and make aveilable to Purchaser,
his counsel, accountants and other representatives ail pertinent information with respect
to the condition, business property, assets and lisbilities of Company and afford
Purchaser, his counsel, acconniamts or other Tepresentatives access during normal
business hours to all the physical properties of the Company.
7. Miscelianeouns.
(a) Entire Agreement. This Apreement constitutes the entire
agreement between the parties with respect to the subject matter hereof, supersedes all
prior undezstandings, commitments and a.grccments and may be amended only by-a
writing signed on behalf of each party. There are no agreements, promises, warranties, |
teprosentations, inducements, covepants or mndertakings other than those expressly set |

forth in this Agresment.

{b)  Notices. Any notices or consents required or pormitted by

this Agreement shall be in writing and shall be deemed delivered if delivered in person or

(02008370.2}6 .
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if sent by certified mail, postage prepaid, return receipt requested, a8 following, upnless

such address is changed by written notice hereunder-
§y) If the Selier-

James C. Thigpen - 1
P.0. Box 1257 |
7860 Wash Davis Road

Summerton, South Caroling 29148

|
Richard TJ. Clark |
3124 Great Wood Way i
Knoxville, Tennessce 37922 ‘
|
|

Jimumy S. (Steve) Lovel}
Z0 Ambriance Drive
Burr Ridge, Hlinois 60527

(i)  Ifto Purchaser:

M. B, HUDSON

c/o ANDREW ¥. TUCKER, ESQ.
385 2™ Avenue, Suite 1

Dayton, Tennessee 37321
(i)  Ifio Company:

THE BIG WATER RES ORT, LLC
P.Cx. Box 1257 ‘

7860 Wash Davis Road
Summerton, South Caroling 29148

(©)  Assigmment. This Agreement and all of the provisions hereof shall be

binding upon and inure to the benefit of the parties hersto and their respective hsirs,

. ' Successors end permitted assigns, but nejther this Agreement nor any of the rights,

interest or obligations hereundsr shall be assigned by either of the parties hereto without

(020083702} 7
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 the prior written consent of the other party, nor is this Agreement intended to confer upon

any other person except the parties any nights or remedies hereunder.

(d)  Governing Law. This Agreement shu]l be construed as to both

validity and performance and enforced i In accordance with and governed by the laws of

the State of South Carolma,

(¢)  Captions. The secton headings contsined in this Apteement are

solely for the purpose of referencs, are not past of the agreement of the parties and shajl

not in eny way affect the meaning or interpretation of this Agreement.

® Further Actien, The parties shal] execute and deliver all du:::uments,

provide all information and take gr refroin from tmking action ag may be necessary or

appropriate to achieve the purposes of this Agreement,

(8)  Expenses, Etc. Except as otherwise provided in this Agreement,

whether or nat the transactions contemplated by this Agreement are consummated. Seller
and Purchaser shall pay their gwn expenses and the fees and expenses of their counsel

financial advisors, accountants and other experts.

(h) Counterparts. This Agreement mey be executed in any number of

counterparts, sach of which shall be deemed to be an original as against any party whose

signature appea.r.s: thereon, and all of such counterparts shall together constitute one and

4
{02008370.2) 8

166



12/05/2010 05:23 FAX 75THB57470 STEYE LOYELL doie

the same instrument. This Agreement shall becoms binding when one or miore
counterparts hereof, individually or taken together, shall bear the signatures of all of the
parttes teflected hereon as the signatodes. This Apreement may be executed and’
delivered by facsimile or other means of electromic communication; any original
signatures that are initially delivered by electronic communication shall be physically

delivered with reasonable promptess thereafter,

[Signatures on Next Page]

{02008370.2}5
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IN WITNESS WEREOF, the parties have set their hands bereto on the date first
above written,

/JMMY S. ?JVELL

JAMES C. THIGPEN

 PURCHASER:

s

M. B, HUDSON -

COMPANY:

THE BIG WATER . ORT,LLC, =

South Caz \ Imitegd ligbility company
By; /JV'Q/%l//I/

I Steve Lje]l, its Menaging Membar

{620083702) 10
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IN WITNESS WEREOF, the partics have set their hands hereto on the date {irst
above writlen.

SELLER:

RICHARD U. CLARK

JIMMY S. LOVELL

SC. THIGPEN

PURCHASER: .

M. B. HUDSON

COMPANY:

| THE BIG WATER RESORT, L1.C, a
i South Carolina limited Liability company

By:

1. Steve |.ovell, its Managing Member

{az00R370.23 10
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IN WITNESS WEREOF, the paities huve set their hands hereto on the date fizat
chove widtten. )

SELLER;

bl 1 Lt

RICHARD U, CLARK

_ TIMMY S, LOVELL

JAMES C, THIGPEN

PURCHABER:

M. B. BODSON

COMPANY;

THE BIG WATER RESORT, LLC, a
South Caroline limited lability company

By, .
i. Steve Lovell, its Munaging Memlser

{o2aptaTe.zy 1O
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1d. The court has reviewed the magistrate judge’s representations of the allegations and

i

2:14-cv-01583-DCN  Date Filed 05/20/16 Entry Numher 280 Page 15 0of 20 _ '“i

Tudy £ Wagtons | W-’J

arpues that the Release and Settiement Agreentent should be set aside for public policy
reasons. id. at 21-30.

Although Hutsan contends that the alleged fraud was ongoing, he does not point
to any alleged Traudulent conduct that took place after December 11, 2013.° There is no
dispute that Hutson knew about the “Jife time” inembership agreements when he
purchased BWR. See Third-Party Def.’s Obj. 20; see also Third-Party Pls.” Reply, Ex. 3
(email from Hutson’s real estate agent expressing his concerns about the effect of the fife
time membership agreements).” The Release clearly releases all claims against third-
party plaintiits that arose on or prior to December 11, 2013, the date on which third-party
plaintiffs filed the Affidavit of Default.

Further, all of Hutson’s ciaims of fraud relate to the origiral transaciion and not
the procurement of the Release. Hutson.was represented by an attomey in the underlying.

state court action and was therefore presumably advised of the application and effect of

? Section 23 of the Seftlement Apreement provides that in the event of Hutson’s
defauls, as of the date of the termination of the Jease-purchase agreement, “Hutson shall
be deemed to have released, forever discharged, and promised never to sue” third-party
plaintiffs, Third-Party Pls.” Mot. Ex. 6, at 7. Judge James’s order provided that, effective
upon the filing of the Affidavii of Default on December 11, 2013, third-party plaintiffs
remained entitled to the relief set forth in the Settlement Agreement. See Judge James’s
Order, Third-Party Pls.” Mot. Ex. 8, at 9; see also Consent Order, Ex. 7, at 2-3. The
order also states that Hutson is deemed to have granted the Reiease as set forth in the
Settlement Agreement, Id. at 10. Therefore, the court uses the date of the filing of the
Affidavit of Default as the date of termination to trigger the Release provision.

? The R&R extensivety outfines Hutson’s allegations as set forth in his many -
filings with this court. See R&R 22-25. The R&R also provides the lengthy basis of
Hutson’s knowledge of the underlying allegations of fraud prior to signing the Release. as
set forth in his own filings and representations made 1o the court during various hearings.

Hutson’s respective knowledge thereof and finds no error. Because the R&R provides a
comprehensive outline of Hutson’s allegations and his knowledge of the alleged fraud,
the court does not find it necessary to regurgitate that information in this order and w1|!
refer the parties to the R&R for further discussion thereof.

15
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the Release. See House v. Aiken Cty. Nat. Bank, 956 F. Supp. 1284, 1291 (D.S.C.)

(“ITlhey have failed to produce an affidavit or statemenf from the attorney who
represented them in the former litigation, any documents to show they were not fully
informed or advised as to the content of the settlement of that previous litigation, or any
other evidence sufficient to raise a genuine factual dispute as to this issue. Plaintiff’s
conclusory ailegations, without more, are insufficient to provide evidence of fraud or to.
defeat a properly supported motion for summary judgment.”). Hutson has failed to
provide-any evidence whatsoever of fraud in the procurement of the Release. Therefore,

there is no basis to set aside the Release. See House, 956 F. Supp. at 1292 (“Plaintiffs

have failed to provide any evidence, other thén their own conclusory allegations, that

they were induced to enter into this release because of fraud or misrepresentation.”).
Hutson also makes various public policy arguments for his assertion that the

Release should be set aside, including that public policy disfavors releases procured by

fraudulent conduct, there was a disparity in bargaining power, and there was no meeting

of the minds between the parties. Third-Party Def.’s Obj. 21-28. Again, all of Hutson’s
allegations of fraud relate to the criginal transaction and not the procurement of the
Release. Further, as stated above, Hutson was represented by counsel in the state court
action. The Settiement Agreement and Release were reviewed by an impartial judge and
incorporated into his order. There is absolutely no indication that Hutson held an unfair
bargaining position. Further, although Hutson continues to argue that he did not have
sufficient knowledge to form a binding contract, ali of the evidence on the record points
to the contrary. Hutson made the same allegations of third-party plaintiffs’ fraudulent

misrepresentations in the state court action that were thereafter released by the Settlement

16
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Agreement. See Third-Party Pls.” Mot. Ex. 8 at 2. Therefore, Hutson’s public policy
arguments also fail.

Thus, the court grants third-patty plaintiffs’ motion for summary judgment as to
Hutson’s claims for breach of contract, breach of centract accompanied by fraud, fraud
and fraud in the inducement, negligent misrepresentation, constructive fraud, breach of
the covenant of good faith and fair dealing, and negligence, recklessness, willfulness, and
wantonness.”

B. Third-Party Defendant’s Motion for Summary Judgment

Hutson seeks summary judgment as to third-party plaintiffs’ equitable indemnity
claim. ECF No. 228. The magistrate judge recommends that the court deny Hutson’s
motion for summary judgment because the third-party plaintiffs’ alleged failure to record
the membership agreements did not cause the damage of which plaintiffs complain.
R&R 30-35. Hutson objects to the magistrate judge’s recommendation, arguing that the

magistrate judge defines plaintiffs® damages too narrowly.” Third-Party Def.’s Obj. 7.

% The magistrate judge did not find that the Settiement Agreement and Release
applied to Hutson’s defamation claim because his allegations of defamation occurred
after December 11, 2013. R&R 27. However, the R&R recommends that the court grant
third-party plaintiffs’ motion for summary judgment as to Hutson’s defamation claim
because “the undisputed evidence reveals that the statements of which Hutson complains
were, in fact, true . ...” R&R 30. In his objections, Hutson states that he “would not
object to a dismissal without prejudice on the defamation claim as he will pursue it in
state court.” Third-Party Def.’s Obj. 30. After reviewing the R&R de novo, the court
agrees with the magistrate judge that third-party plaintiffs are entitled to summary
judgment as to Hutson’s defamation claim because the alleged defamatory statements are
true. Therefore, the court also grants third-party plaintiffs’ motion for summary
judgment as to Hutson’s defamation claim.

> Hutson has an attorney who represents him only on the equitable
indemnification claim. His attorney submitted objections on his behalf that relate only to
the magistrate judge’s recommendation as to the equitable indemnity claim. However,
Hutson’s ohjections to the magistrate judge’s other recommendations were filed pro se.

17
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STATE OF SOUTH CAROLINA ) INTHE MAGISTRATES COURT
)
COUNTY OF CLARENDON ) THIRD JUDICIAL CIRCUIT
) CASE NUMBER: 2011-CV-1410101341
TLC Holdings, LLC, )
)
Plaintiff{s), ) ANSWER TO APPLICATION FOR EJECTMENT
) AND
Vs. ) COUNTERCLAIMS
' )
M. B. Hudson aka M. B. Hutson, )
) (Jury Trial Demanded)
Defendant, )

The Defendant, M. B. Hudson aka M. B. Hutson, does hereby answer the Application

for Ejectment of the Plaintiff herein as follows:

FOR A FIRST DEFENSE

IR Each allegation of the Application is denied unless specifically admitted or explained.

2. The Defendant admits that the property that is the subject of the Application for

Ejectment is correctly described in the Application.

it}

3. As to the allegation that a landlord / tenant relationship existed between the Plaintiff and
Defendant, the Defendant denies that allegation and would respectfully show the Court that the
Defendant is in fact & Purchaser under the Lease Purchase Agreement, which was prepared by
the Sellers, attached as Exhibit A to the Application for Ejectment and incorporated herein by
reference. Throughout that document, Defendant is referred to only as a Purchaser, and not as a
Lessee or tenant,

4. While the Defendant .has not paid all of the rent payments that have become due,

the Defendant denies that grounds for ejectment exist, and thus the rehief sought by the Plaintiff

should be denied.
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FOR A SECOND DEFENSE

5. Each matter set forth above is re-alleged as fully as il set forth herein.
6. The Plaintiff has requested the ejectment of the Defendant from the premises that is the

subject of a lease purchase agreement.

| 7. For the Court to grant the Plaintiff the relief sought would cause the Plamtiff to receive

an unjust enrichment. |

8. Thus the relief sought by the Plaintiff should be denied.

FOR A THIRD DEFENSE

9. Each matter set forth above is re-alleged as fully as if set forth herein.

10.  The Plaintiff has requested the ejectment of the Defendant from the premises that is the
l subject of a lease purchase agreement.
11.  For the Court to grant the Plaintiff the relief sought would cause the Defendant
il'feparable harm.
12 Thus the relief sought by the Plaintiff should be denied.

FOR A FOURTH DEFENSE

13. ach matter set forth above is re-alleged as fully as if set forth herein.
14, The Plaintiff has requested the ejectment of the Defendant from the premises that is the
subject of a lease purchase agreement.
5. This Court has concurrent jurisdiction over the subject matter of this action with the
Court of Commoﬁ Pleas. Because the damages that would be suffered by either party to this
action exceed the jurisdiction limits of the Cowrt. and because the Defendant is alleging
counterclaims against the Plaintiff, the damages to which exceed those jurisdictional Jimits, and

because the Defendant has filed 2 Written Undertaking, the Defendant is informed and believes

It

- peepeon wlwlausc UIE Project
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s already operating at capacity and because of the moratorium that existed (which was not 178




a. Renta] payments paid to the Plaintiff by the Defendant in the amount of about
Sixty Thousand and 00/100 ($60,000.00) Dollars,

b. Additional development costs incurred to date, including hiring attorneys,
architects and engineers in the amount of about Thirty Eight Thousand and 00/100
($38,000.00) Dollars, plus insurance premiums, employee salaries, and other payments.

c. Almost a year of Purchaser’s own time spent on the project during which time
Purchaser was unable to attempt to earn funds on any other project or from any other source.

d. In addition, Hudson should be entitled to recover punitive damages from the
Seller.

36.  The total of these items exceed the jurisdictional limits of the Magistrate’s Court, and
the case should be dismissed.

FOR A TENTH DEFENSE AND COUNTERCLAIM
37.  Bach matter set forth above is realledged as fully as if set forth herein.
38.  The property that is the subject of this action is commonly known as the Big Water
Resort. It is a resort property with about six hundred (600) members who are members of the
genera! public, and who bring guests to the property. The development and use of the property
affects the public interest. Hudson has been damaged by the acts or practices of the Seller, and
those acts or practices have affected the public interest in that the conduct by the Seller is
capable of repetition. |
39.  Hudson and the Seller entered into a Lease Purchase Agreement and Hudson relied on
representations made by the Seller regarding the condition of the properly at the time the
agreement was negotiated and prior to and subsequent fo its execution. Seller made

misrepresentations 1o the Purchaser or otherwise concealed relevant and material statements of
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facts regarding the condition, usefulness, and ability to develop the property. The concealment
of those facts constitute unfair or deceptive acts or practices in the conduct of trade or
commerce. Hudson has suffered damages as set forth above, and is entitled to recover for those
damages as well as recover treble damages and attorney’s fees, all of which exceed the
jurisdictional limits of thé Magistrate’s Court, and the case should be dismissed.
WHEREFORE having answered the Application for Ejectment in this matter, Hudson
prays that the Court deny jurisdiction and dismiss the case, on the grounds set forth above
including the grounds that the title to the property is in question, that the Defendant has filed a
Written Undertaking, and that counterclaims by the Defendant in the original ejection action
could result in damages in excess of the jurisdictional limits of the Magistrate’s Court, and that
the Defendant is entitled to judgment against the Plaintiff for the aniounts set forth herein, and

that the Defendant is entitled to such other and further relief as may be just and proper.

-

A

i
s .
& o e - o -
T ‘,.(/.J-L e e "(-_‘_./__._d
et et

— T

i
¥

A. Paul Weissenstein, Jr. /
Attorney for M.B. Hudsen {
PO Box 2446
Sumter, SC 29151
803-418-5700
pwlaw(@fte-i.net

Sumter, SC

November %, 2011
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10. Explain in detail what it §s ¥au are requesting permission to-48, Attachi sopporting decumnentation andfor

data if necessary or appiicable.
eveln £_a ) 5("*"-*; le Fama r‘/?_r' <ed é::f;w"ﬁ foq _at £ (5 ie fer 25 ety
= 7
Sigvature of Applicant- Z
rd ——
3
Swern.to and substribed before me this 12 day of _ Ap i i Year 2O 2
—— B

—
i ;o o ‘ t‘

Notaty Public My Comniaaion Expires_dugd 31 3017

PERFORMANCE ZONE CERTIFICATE

Clarendor County Plaoning Commission Hearing Date:

Planning Cormimission approves the propaSe& use, in 5o far es all other appEoable ﬁaqu'iremenfs 'ﬁfﬂle Ciamﬂon
County Unified Development Code, Ordinance 201105, are adhered to,

Chairman, Clarendon Courty Planning Comrnission

commencement of construction withound thee issuance of a Building Permit.

Application Denjed*

Reason for Denial:

Clainman, Clarendon Coﬁnty Planning Commission

*Appiteant may not rea ppiy for the same use with 365 days of the above Planning Cominission Henring Date

Page 2 of 2

**Revised September 2011
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Page 77 e
1 say. 1 for the LLC to be able to fulfil] its contractual
2 A, I can wait. Whatever you want me to do. 2 pbligations?
3 Q. Okay. Let's po back to this long-term 3 A. That's correct.
4 contractual obligations that Big Water Resort has 4 Q. What legal right today does Big Water
5 with these campground members for in some cases two § 5 Resort, LLC, have to access the real property?
" lifetimes. Okay? § A. Are you talking about Big Water Resort, LLC?
Can you tell me today what the current ages 7 Q. Yes.
of the members of the LLC, that are now the powers 8 A. Or the members of the Big Water Resort, LLC?
9 of attommey for the LLC, what your ages are, Mr, 9 Q. I'm talking about the LLC that bas the
10 Lovell's and Mr, Thigpen's? 10 contractual obligations to the campground members.
11 MR. WILKERSON: Object to the form. 11 A. Tt has the right as a third-party
12 A. Y can tell you mine. 12 beneficiary to the lease that TLC Holdings, 11.C,
13 (). That's fair. 13 bas with Sandy Shores, LL.C.
14 A Ii's69. 12 . Was there ever a written lease agreement
15 Q. Okay. And Mr. Lovell, and I don't need an 15 between TLC Holdings, LLC, and Big Water Resort, .
16 exact date or time, roughly how old is he? Is he 16 LLC, from 2003 to 20107 ‘ e,
17 in his 60s 1007 . 17 A. Yes. M Lex: W
18  A. I'm looking at him no 18 ). Where is that lease? gm’;’d ﬁWi@
19 (). Okay. Fair enough. And Mr. Thigpen? 19 A, Idon't know, 7’?(1/ +
20 A P'm guessing 63. 20 (). What efforts have been made to locate the
21 Q. Okay. So you'reall in your 60s? 21 lease?
22 A, Yes. — — 22 MR. WILKERSON: That's L.
23 . And some closer tnﬂw 23 A, We contacted the following individuals.
24 fair? 2¢ Q. Okay.
25 A P'mclose. 25 A, John Usry, be was CPA handling the books,
Page 78 Page B0
1 Q. Okay. What is the Jong-term plan for 1 and asked hisn did he have a copy of the lease and
2 meeting any operational shortfalls for Big Water 2 he said no. But he said that if he had been given
3 Resort, LLC, in the event of any of your deaths? 3 that lease prior to 2004 he wouldn't have it
4 MR. WILKERSON: Obiject to the form. 4 because his office burned in late 2003,
5  A. I suppose that will be the responsibility of 5 Q. Okay.
6 my heirs. 6 A. Kathy Clark who did the books - or not the
7 Q. Is there any -- 7 books, but the tax accountant for TLC Holdings,
8 A, And Mr. Lovell's heirs, and Mr. Thigpen's 8 LLC, does not have a copy.
9 heirs. 9 ,I__Jisé Baxley, who was the office manager, she
18 Q. Is there any contract, guarantee, any legal 10 does not have a copy. She says she remembers the
11 document in pface whatsoever between Big Water |11 lease and she used the lease to book those payments
12 Resort, LL.C, and yourself, Mr. Thigpen and Mr. 12 on the Big Water Resort, the ones you say that
13 Lovell requiring your estates to fulfili those 13 never were booked, she used those to book those
contractual obligations? 14 payments. And she says it would have been filed,
] . 15 that lease would have been filed in the filing
Q. Did Big Water Resort, LLC, ever communicate |16 offices of Big Water Resort, LLC, along with the
17 with any third parties, consuliants, anyone else to 17 other files.
12 evaluate these long-termn contractual liabilities, 18 There was a search conducted in the personal
19 or to pnt in place provisions to ensure that they 19 files of myself, Mr. Thigpen, Mr. Lovell. We
20 gould be fulfilled? 20 didn't find the files in any of those fijes -~ we
21 A No. 21 didn't find the lease in any of those files.
22 Q. Change directions again. Let's talk about 22 And we searched -- you've got to understand
23 the real property that the campground is situated 23 Mr. Hutson had stewardship of this lease from
24 gn. Would you agree on behalf of the LLC that 24 December 30th, 2010, until sometime late March when
25 access to the campground property would be integral {25 he said he took those files to you. So he had
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From: huisond444 @ gmati.com
Date: October 2, 2015 at 10:35:45 AM EDT

To: OFFICE MAX OB <ODS06535CPC @officedepot.coms, cindy exum <gindy.exum @ gmait.coms

Subject: Fwd: 5215 Dingle Pond Rd, Summterton SC

Hutson
303.308.2714

Begin forwarded message:

From: Michaei Medlock <Mighael.Madlock @ stewart.com>
Pate: October 2, 2015 at 10:32:36 AM EDT

To: "hutsond444 @ gmail.com" <huisond444 @ gmail.com>
Subject: 5215 Dingle Pond Rd, Summterion 5C

108 Acres
Clarendon County

To Whom it May Concern:

I'have been advised that the property mentioned above in encumbered by several hundred private
membership and use agreements. These agrecments do not appear in the public record; however,
any title policy will contain exceptions to these interests once known to the company regardless

of recording status.

If there are hundreds of membership agreements for exclusive use of portions of the property for

2 lifetmes, that is a cloud on tide that would be excepted to in any title insurance policy.

My opinion is that no lending institution would lend on this as they would require a
stbordination and non-disturbance agreement from each interested party in order to obtain a

clear title policy

Michael S. Medlock

Sonth Carolina Underwriting Counsel

North Carolina State Counsel / Underwriting Counsel
Stewart Title Guaranty Company

South Carolina Office

4406-B Forest Drive, Suite 102

Columbia, SC 29206

O (803) 765-1631 | M (803) 414-6272 | F (866) 811-2066

North Carclina Office

831 E. Moorehead Street, Suite 355
Charlotte, NC 28202

O (704) 912-3542 | M (803) 414-6272
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8120{201 8 Fwd: Hutson vs. Weissenstein, Me requesting help from Paul

® Replyall|¥ [ Delete Junk|Y  eee
Fwd: Hutson vs. Weissenstein. Me requesting help from Paul

Hutson <hutson4444@gmail.com> O Repiyall |V
Today, 12:29 PM
0ds06535cpc ¥

Inbox

E This item will expire in 30 days. To keep this item longer, apply a differant label.

E Label: 30 days Delete CPC mailbox {1 month) Expires: 9/19/2018 12:29 PM

Begin forwarded message:

From: Hutson <hutson4444@gmail.com>

Date: August 7, 2018 at 6:19:09 AM EDT

To: OFFICE MAX OB <QDS06535CPC@officedepot.com>

Subject: Fwd: Hutson vs. Weissenstein. Me requesting help from Paul

Begin forwarded message:

From: Hutson <hutson4444@gmajl.com>
Date: August 7, 2018 at 6:18:01 AM EDT
To: Steve Kropski <steve kropski@earhartoverstreet.com>

Cc: steve@earhartoverstreet.com
Subject: Re: Hutson vs. Weissenstein. Me requesting help from Paul

On Feb 10, 2017, at 2:13 PM, Steve Kropski
<steve kropski@earhartoverstreet.com > wrote:

Good afternoon Mr. Hutson,
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8/20/2018

o ‘Reply ali|v

Fwd: Hutson vs. Weissenstein. Me requesting help from Paul M S

i Delete Junkjy  ees

I do not have an offer to present at this time. Ihave relayed your

request to our folks, and will present an offer to you if I am
authorized

to do so.

Steven R. Kropski

Attorney

Direct 843 572 9404

PO Box 22528, Charleston, SC 29413

From: hutson4444@gmail.com [mailto:hutson4444@gmail.com]

Sent: Friday, February 10, 2017 8:52 AM

To: steve@earhartoverstreet.com

Subject: Hutson vs. Weissenstein

Good morning Steve. Iwish to remind you that [ have stressed the

importance of Paul Weissenstein { my attorney who 1 paid ) come to
my aid

since he was honest enough to admit that he had simply over looked
the

real situation and what he had caused.

Paul was honest enough to apologize for his conduct. Your
intentional

continuous blocking my ability to have conversation with my prior
attorney
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8:‘20:‘201 B Fwd: Hutson vs. Weissenstsin. Me requesting help from Paul M 3

S aRepIy alljv [ Delete Junkjv  eee

{ again ask and stress the need to resolve this situation immediately
for

the future of Paul is merely going to become far more complex if you
don't

resolve this. Please call me to work out something now.
Respectfully,

Hutson

803.308.2714
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW THIRD FARTY DEFENDANT WHO STATES THE FOLLOWING: On or about

WILLIAM REED, ETAL.,
PLAINTIFFS
C/A NO.: 2:14-1583-DCN-WWD
VS.
BIG WATER RESORT, LLC,ET AL.,

DEFENDANTS

MOTION TO HAVE THIRD PARTY

DEFENDANT'S DEPOSITION TAKEN
IN FEBRUARY 2014 OR SOONER

TLC HOLDINGS, LLC, ET, AL,

THIRD-PARTY PLAINTIFFS,

SUPPRESSED
VS,

M.B. HUTSON, A/K/A M.B. HUDSON

THIRD-PARTY DEFENDANT

February, 2014 the Third Party Defendants took my deposition regarding the matiers that are
the subject of this iaw'guiﬁ'gr At the time my deposition was taken | was not aware of the serious
breach of ethics and fraud ta which Third Party Defendant had been subjected. My answers to
questions at that deposition were based upon a limited and inaccurate set of facts. This was due
to the non-disclosure and false disclosure of third-party defendant and their attorneys. Since
obtaining discovery in this case my responses to most if not all of the questions Third Party
Defendant was asked would be changed by my now fuller and more accurate understanding of

the situation. Fairness requires that the previous depaosition be stricken from the record. The

prejudice that Third Party Defendant would experience should the use of the deposition be
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allowed would far outweigh any probative value to a fair understanding of the facts and
circumstances of this case. There have been many filings demonstrating the newly discovered
evidence that has greatly impacted my awareness of the activities that were hidden from me
that limited my ability to defend this case. In the interest of justice and fair play my prior

deposition must not be a part of this case going forward.

An earlier version of the same type of Motion was filed months ago by Third Party Defendant
but Defendant did not have all evidence as has been submitted by depositions and production
of documents recently proofing fraud, deception, conspiracy and wrongful actions taken by TLC,
Richard Clark, James Lovell, James Thigpen and their attorneys. The earlier motion was ruled
by a short term third Honorable Judge being neither the Honorable Judge Norton nor the
Honorable Judge Baker and denied this motion based on " having to do with another case "
therefore was denied. TLC and it's owners and attorneys fully understood the fraud involved in

that 2014 deposition.

Turner Padget and TLC plan to use and have used this fraudulent 2014 deposition taken from
another case to use against Third Party Defendant which is and has been unfair as they weli
know. Third Party Defendant would like to remind the Honorable Court that 99 percent of ail
evidence and proof comes from Richard Clark, James Lovell and Jim Thigpen's depositions and

or documentation prepared by TLC or their attorneys and is solid proof.

THEREFORE, Third Party Defendant prays to the Honorable Court that the entire 2014
deposition taken in late January or February be permanently suppressed and not useable for
any reason.

is~1pth day of February 2016

803.308.2714
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF CLARENDON )

AFFIDAVIT OFf BONHAM K. GARDNER

1. My narme is Bonham K. Gardner. i am a licensed real estate agent and a certified residential
appraisal. A copy of my resume is attached to this Affidavit.

2. lwas hired by M.B. Hutson to determine whether he has added value to the Big Water Resaort
development.

3. | considered the following information in developing my opinions:

a. Interview of Mr. Hutsan.
b. Review of public records.
c. Telephone interviews with county officials and former members of the Big Water Resort,

development.

Review of ietters from government offices.

Review of the engineering plans for the development.
f. Site visit and inspection.

4, My opinions are also based on my knowledge, experience, and training.

5. In my professional opinion, Mr. Hufson has added significant value to the Big Water Resort
development. Specifically,

a. He was able to lifi the water and sewer moratorium that had been in place on the
system that services this development. The development value of the Big Water Resort
is non-existence without it. However, with the water and sewer moratorium lifted, the
development value is substantial.

b. He was able to bring a viable restaurant to the development.

¢. He was abie to change the membership structure for the deveiopment, which provides a

revenue stream that was not in existence hefore his arrival.

6. 1have prepared a writien report dated February 27, 2014. it is attached to this Affidavit and | am
incorporating everything stated therein into this Affdavit.

7. iam a member of the Clarendon County Planning Commission Board of Appeals. | have served in
that capacity for approximately ten years. 201




8. Based on my educatian, training, and experience, combined with my knowledge of the local
residential market, the Big Water Resort development is a viable project that would be a
successful venture once the necessary approvals are in place.

. = - e )
y ~ . : -
e { £ . ¥
,/;{/;%tl-"‘.. / //://{;///’-"//?__.-—-"“‘ ———

Bonham K. Gardner .

SWORN TO AND SUBSCRIBED BEFORE ME

This 3rd day of March, 2014

AT~ S —
/ rA

Notary Public for South Carolina

My Commission Expires: 7}t e ] 22
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BONHAM K. GARDNER

P.0. Box 303
Manning, SC 29102 |
Phone {803) 435 8679
February 27, 2014

Mr. Mr. M.B. Hudson

Big Water Resort, LLC

5215 Dingle Pond Rd.
Sumimerton, South Carolina 29149

Re: Real Estate Consultation of proposed & existing development.
Dear Mr. Hudson:

At your request, have prepared a report for you explaining the existing development and
proposed developments for the purpose determining the economic impact and equitable
interest of said property. Iam a SC Certified Residential Appraiser and SC Licensed Real
Estate Agent. This is not an appraisal and | am not representing myseif as an appraiser. [
am representing this report as a Real Estate Professional with knowledge of the subjects
market with respect to residential development.

I was engaged by Mr. M. B. Hudson to examine ail aspects pertinent to this developments
new creation of economic growth and market development since Mr. Hudson fook
control in December of 2010. 1 was asked to do this to assist Mr. Hudson and his Legal
Council to determine if an Equitable Interest exist for the property with Mr. Hudson as
the owner which is the subject of this report. I have been informed that my findings are
to be used as evidence for a legal proceeding set for March of 2014.

The opinion of my findings have been developed by reviewing a purchase agreement for
the membership of Big Water Resort, LLC. 1 inspected a development in Summerton,
SC 29148, known as Big Water Resort. I reviewed the current tax assessmenis and
recorded records available via Clarendon County public records pertaining to TLC
Holdings, LLC and Big Water Resort, LLC. I have reviewed engineered plans of
proposed development of the existing Big Water Resort. 1 have talked with local
planning and municipal courcils to get an understanding of the wbat is involved to reach
a final approval of said development. I have researched data of surrouanding properties
and talked with collogues with knowledge of similar developments. Results of my
findings are as follows;




Upon reviewing all of the documentation that was provided to me and the additional data
I pathered via public records. Ihave reached to conchsion that in order for Mr. Hudson
to have an Equitable Interest in this property, in my opinion there would have to be
several elements to tzke place after the execution of the contract. Mr. Hudson needs to
show evidence that fee simple estate can be obtained unencumbered. Approvals for the
proposed improvements can be obtained based on his involvement. Clear evidence that
he has increased cash flow as & result of his direct management and business practices
that were not part of the original business when purchase agreement was entered.

Based on the documents that I have reviewed one key factor fo the approval of the
proposed development was that water and sewer must be available to this property.
Allthough water and sewer runs adjacent the property it is not available to property
owners due to a moratorium that is in place by the Town of Summerton. As a direct
result of Mr. Hudson’s efforts the moratorium has been lified for Big Water Resort,
subject to 4 items that will have to be done to get final approval from Clarendon County
for the subdivision of the planed development. It is my opinion that the fact that water
and sewer is available to this development creates stability to the project and has
increased the markeiability of Big Water Resort, as well given the project another source
of significant income to be derived as a result the sale of these proposed lots and cabins.
How can one value the equity ihis aspect of the approval process creates? The project
would not move to any further with out water and sewer being availahle, therefore the
project would not exist.

Hypothetically, to determine the value of this development based on the proposed plans
you would have to set an existing land value. For this Hypothetical example take the land
values of the current assessments of the two parcels to be included in the proposed
development. Clarendon County 2013 assessment records indicate $29,000 per acre as if
vacant. Now take the number proposed lots that will be part of the planed deveiopment,
based on Clarendon County tax assessors 2013 assessed values of similar sized lots on
simpilar areas of Lake Marion, assessed values range from $20,000 per lot to $54,000 per
tot. So put a conservative assessment of $30,000 per lot 7or the proposed development.
Then 90 to 100 lots would have an assessed range of $2,700,000 to $3.000,000. So then
take 15.5 acres are 1o be used with Phase 1 of the Big Water Resort project. Just Phase I
of the planed developient has increased the assessed vatue of the project to $160,000 to
$190,000 per acre. Now subtract the cost of completing the project so that these lots and
cabins can be marketed. Based on current estirnates of construction of similar projects,
$1.,000,000 to 1,500,000 woulid be needed to bning Phase i to completion. Now an
assessed vatue of $73,000 to 120,000 per acre as a completed project. So subtract the
original assessed value of 329,000 per acre from a completed projects assessed values of
$75,000 to 120,000 per acre. A hypothetical Equiiable Iaterest could be $46,000 to
$90,000 per acre. 15.5 acres proposed Phase | would create an Equitable Interest of
$700,000 to $1,400,009 based on Clarendon County Assessment Valtuies and if the project
is brought to completion. Ihave not made any value conclusions, the values used in this
hypothetical scenario are base upon current Clarendon County Assessment values of the
current property and assessments of similar lots with respect to size and location.

-
a3
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Upon execution cf the purchase agreement the building located waterfront of the
property, know as a community center or club house and was available for the resorts
members and guest was getting little or no use. Mr. Hudson was able to get the required
approvals to couvert this building to a functional restaurant. This building is now leaszd
to a Chef/Owner for $3,000 per month and the lease agreement is performance based.
There restaurant is open on Thursday thru Saturdey 5:00pm to 10:00pm. It receives 300
ta 500 customers per week. 1 feel the conversion of the restaurant has created additional
income for the resort that did not exist when the purchase agreement was executed. To
say what amount of Equitable Interest has been created due to the conversion of the
building is inconclusive due to the fact that the restaurant has not been open long enough
to give creditable income data. However it is my opinion that the restaurant has created
value that did not exist previously.

Big Water Resort when established was advertised as a RV/Waterfront resort.
Memberships to the resort were sold to individuals for a set fee. Each membership was
had a lifetime value to the purchaser and could be transferred. The members were
allowed to use the facilities for the life time of the member. Each member was required
an annual maintenance fee. This fee was intended to maintain the property. If the
mernbers did not pay the annual fee then the membership canceled. At one point it is
docurnented that 700 memberships were sold. The resort was only open to members.
Therefore the only income derived was from members dues because the project could uot
handle additional members. It is my understanding that Mr. Hudson made the necessary
business decisions to reduce the membhership to the point that he cculd open the resort to
the public. This decision by Mr. Hudson has resulted in additional cash flow that did not
exist when: he executed the purchase agrezment. The opinions I have made as to the
memberships is based on verbal data that has been provided by Mr. Hudson and data
from past members.

In conclusion it’s my opinion that an Equitable Interest does exist for Mr. Hudson based
on the findings mentioned abave. I give these opinions based on my professional
experience as a Licensed Real Estate service provider serving Clarendon County and
Lake Marion for the past 18 years. I alse recomnmend that if Mr. Hudson would like a
more accurale indicatior of the true value of the properties mentioned in this report, that
he have a appraisal completed of the entire Resort “As Is” and a second appraisal
completed subject to completion of proposed development. 1have created a file and 1
have all of the data used to develop my opinions and findings iu this file. I’'m more that
happy to produce these documents upon roquest.
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I certify that I bave no interest, present nor contemplated, in this property and that neither
the esnployment to prepare the analysis, nos the compensation is coxntingent epon the
findings of this report. I also certify that the opinions based on the properties that are
subject of this report to be nncontaminated, or have any adverse effect, due to hazardous
conditions unobserved by the physical inspection of the property.

Respectfally Ssz}}g_;ii’rﬁi

oy -

yrd f?’
A
Bonham K. Gardner
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FTC WEBMAIL Page 1 of 2

INBOX Compose Addresses Foiders Options FTC WEBMAIL

Current Folder: Sent

Message List . Delete Edit B L
— : , ‘¥, Forward Forward as Attechment ¥ Repl Qﬁ" Reply All
Message as New Q @ E ﬂ Py Py

Subfect: RE: Big Water Regort
From: pwlaw@mc-i.net {’} 60 5’ bﬁg@_& L%%ﬁ?él{/
Date: Sat, March 31, 2012 5:57 pm

To: THérper@wcsr.cnm k’;‘g{éé WW \.g/fﬁ/fﬂ

Priotity: MNormal
View Full Header | View Printable version | Download this as a file | View Message details

Options: | View as HTML

Dear Tom,

Mr. Hudson has signed the agreement and same is attached
hereto. Please provide us a copy signed by your ciients as soon as
passible.

I have aiso attached a proposed letter to be signed by
Mr. Hudson per the agreement. I will provide it cnce I have received the
signed agreement from your clients.

Please provide the wiring
instructions so that we can send the initial $8000 payment.

I

look forward to receiving the proposed consent order from you soon which

I understand will be signed by me and Mr. Hudsor as well as by you and your
clients.

I trust that this resclves the court hearing
scheduled for Wednesday, and I am taking it off my calendar,

Thank
you for all of your hard work, especially over the past few days, in preparing
the drafts and the final settlement agreement.

I believe that you
and I have negotiated a fair and equitabie agreement for both our clients that
hopefully will make both of them a lot of money over the next two years. -'

I hope that you have a good rest of the weekend.

Yours very

truly,

A. Paul Weissenstein, Ir.
APWir/lle

https://fwebmail.ftc-inet/src/read_body.php?mailbox=INBOX.Sent&passed id=9476&start... 3/ B?B% 2




STATE OF SOUTH CAROLINA ; IN THE COURT OF COMMON PLEAS "
COUNTY OF SUMTER m_CﬁJF?Dr.D
781§ DEC ;),_ Giviljagtion No. 2018-CP-43-1583
s peren )
JAEFTS O CarMPeELL
MB Hutson/MB Hudson, iLLLE;L) i \C[H.I‘RT
. SUMTE HDDJPETYSC
Plaintiff )
PLAINTIFE’S RESPONSE TO DPEFENDANT’S
vs ) MEMORANDUM IN SUPPORT OF MOTION
' ) TO DISMISS OR FOR SUMMARY
g JUDGMENT
A, Paul Weissenstein, Esq. )
Defendant. ;
)

Even though Plaintiff has filed within the Court much evidence as to the malpractice by
Defendaﬂt Paul Weissenstein, and Defendant’s attorney filed on December 10, 2018,
during the hearing yesterday his “DEFENDANT PAUL WEISSENSTIEN’S
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS OR FOR SUMMARY
JUDGMENT,” Plaintiff files to clear up some of the intentional confusion that

Defendant’s attorney attempted to displace in the Court yesterday.

1. Plaintiff did enter into the LPA (Lease Purchase Agreement and the MIPA
(Membership Interest Purchase Agreement) for the business in Dec;:mber of 2010.
2. Plamtiff took extraordinary steps to follow up on the property title:
a) Plaintiff did email asking the Sellers® Realtors if the memberships
were a problem. The Realtors responded that they did not know.
'b) Plaintiff telephoned Billy Coffee, Esq. of Manning, S.C. in

November of 2010, whose name the Plaintiff acquired from the Sellers’
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Realtor to see if the memberships at the campground would be a problem
for development. Coffee would not return the call.

c) As a follow-up, Plaintiff asked the Realtor to contact Coffee
concerning this issue, but she stated that Coffee was not returning her
phone calls either. (NOTE: Plaintiff later found out that TLC Holdings,
LLC, the landowners/Sellers, were involved in litigation against Billy
Coffee, Esq., which was the supposed reason by Plamtiff that the phone
calls were not being returned regarding the land owned by TLC Holdings,
LLC.)

d) Also, Plaintiff, as an extra step, had Andrew Tucker, Esq.
come from Tennessee and review the Retail Family Membership
Agreements. Tucker indicated that they appeared to be contingent upon
annual renewal fees for the use of the front acreage, i.e. developed, acreage
(pools, bathhouse, docks, loading ramp, game rooms, etc. This was
substantiated in referring to the Lease Purchase Agreement (LPA) under the
property description (Exhibit A of the LPA: which cited’

“A. CAMPGROUND KNOWN AS BIG WATER RESORT. ... .containing
30.44 acres....”

e) Subsequently, within the 90 days of due diligence, Plaintiff engaged
Ron Nester, Esq. of Santee, S.C., to do a title search on the property. It

came back clear; nothing showed up reflecting a defective title. In

! Exhibit A of the Lease Purchase Agreement delineates three (3) parcels/tracts of land, with A)
being “CAMPGROUND KNOWN AS BIG WATER RESORT” “containing 30.44 acres.” (line
2). Exhibit “B”,
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retrospect, it is now known that the Sellers, TLC Holdings, LL.C had failed

to follow state law” on purpose which requires the recordation of such long-
term title encumbrances (leases / agreements). They did this so that even a
reasonable ‘Buyer"" would NOT be able to discover the title issues of the
property without a competent real estate attorney that should know the
law and so advise his/her client. Even, at that, only 30.44 acres were
tdentified as “campground.”

5. Paul Weissenstein could have easily won the counter claims had all
material facts been included in his counter claim, but they were due to his failure to
investigate, learn, and advise thus committing on-going grand malpractice. Defendant’s
breach of duty due to neglect and unprofessional representation caused him to fail to
protect his client:

a) when he had the opportunity to investigate, learn, and advise his client on

the important facts noted above, and

b) when, in the counterclaim that Defendant filed in behalf of his client, the

Plaintiff, Defendant Weissenstein did not include the facts and expose the

fraud within the documents.

6. STATUTE: Due to Paul Weissenstein’s failure to investigate, learn, and

advise his client, Plaintiff only learned the full scope of his breach of duty in early

28.C. Code 1976 § 27-33-30 : In order to give notice to third persons any lease or agreement
Jor the use or occupancy of real estate shall be recorded in the same manner as a deed of real
estate.
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October of 2015, which is well within the statute of 36 months, with this filing being

originally made in September of 2018:

7. Plaintiff discovered on October 2, 2015, in a conversation with Michael
Medlock, Esq., South Carolina Underwriting Counselor for Stewart Title Company, that
the title was defective. This was the first time Plaintiff learned of the defective title.
Plaintiff asked Medlock if he would send that in writing, and Medlock did so the same
day.?

8. Mid-stream in a Federal lawsuit whereby TLC Holdings, LLC sued
Plaintiff (then as a Third Party Defendant in the Class Action Lawsuit where the

Plaintiffs were owners of the Retail Membership Agreements), Plaintiff, still not khowing

that NONE of the property was developable, became puzzled by some of the questions

and comments in depositions and began even more inquiries. This included sending
documents to Tommy Robertson of the S.C. State Law Enforcement Division* (SLED).
As Plaintiff mentioned in the Hearing of December 10™, 2018, in Sumter, SLED’s legal
department confirmed “civil fraud” but would take no action due to their assessment that
it was ‘civil fraud” explaining that they only got involved in ‘criminal fraud.” When
documents were returned to Plaintiff by SLED, these documents, which had been sent to
SLED, were kept in place in the mailing folder’ until the writing of this paper including

the list of documents sent to SLED.®

¥ Exhibit “L”.

4 Envelope exhibit “X”.

> Pictures of dated stamped envelope sent by Hutson to SLED, which they returned. Exhibit “X*
5 Copy of “Attachments to Letter to SLED”. Exhibit “Y™.
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3. Plaintiff was noticed that he was going to be evicted in 2011 due to non-
compliance of the contract and hired Defendant Paul Weissenstein to represent him
regarding the eviction and counter claims on October 3, 2011. Defendant reviewed
carefully all contracts and filed a counter claim in favor of Plaintiff’. 4t that time neither
the Plaintiff, nor his counsel, Paul Weissenstein, Esq., recognized the title defect whereby

development cited in the LPA.®

4. THEREFORE, the Defendant, Paul Weissenstein, failed to include crucial
facts in the counter claim due to his inability to recognize the fraud and corruption within

the contracts. Plaintiff hereby lists the counter ¢laim facts that should have been named

but were not, due to Defendant Weissenstein’s defense, which constitutes a grossly

negligent breach of duty, that caused his client damages in excess of $2M. They are as

follows:

a. Paul Weissenstein failed to include defective title caused by the

memberships.

b. Paul Weissenstein failed to ask, investigate, identify, nor include that TL.C

had never given nor provided a contractual agreement allowing the Big

7 Exhibit G.
% Exhibit B.
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Water Resort “BWR” to have a right to use the property in order to honor

the memberships.

Paul Weissenstein failed to investigate, learn, and advise his client that

none of the property could be developed.

Paul Weissenstein failed to investigate, learn, and advise his client that the

defective title would last for 70 years.

Paul Wetssenstein failed to investigate, learn, and advise his client that
BWR could never honor the 740 family memberships due to no land and no

contract for any land.

Paul Weissenstein failed to investigate, learn, and advise his client that
BWR was losing $300 thousand per year and there was no way the business
could sustain itself even though Defendant had a deposition sheet that

Plamtiff brought to him in 2012.

Paul Weissenstein failed to investigate, learn, and advise his client,
Plaintiff, that he was caught in a $20M obligation to maintain the

memberships for 70 years (two life times) due to BWR losing $300K/year.
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h. Paul Weissenstein failed to identify the demands in the Settlement

Agreement and Consent Order that required Plaintiff to develop property

that could not be developed.

9. Defendant’s attorney, Steve Kropski, Esq. contacted Stewart Title asking
that he not work with Plaintiff for Plaintiff was attempting to get an sworn affidavit as to

the defective title,

10.  Inaddrtion, it should be noted that Steve Kropski, Esq., attorney for the
Defendant, also has attempted to run interference preventing Paul from testifying in
behalf of Plaintiff when Plaintiff was sued in Federal Court and needed Paut
Weissenstein’s testimony. Kropski and Defendant both knew that had Defendant testified

in Plaintiff’s behalf, he would be admitting to malpractice and therefore, refused.

1. Paul Weissenstein encouraged Plaintiff to execute the Settlement Agreement
and Consent Order knowing full well that Plamtiff would be locked into:

A a res judicata legal box that would prevent Plaintiff from ever recouping
from the fraud within the initial LPA and MIPA.

B.  Selling divided lots to the public that could not legally be done.

7
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The many lawsuits afterwards, the years of suffering, damages, and financial losses

- struggling with his own defense are a direct result of the Defendant’s failure to perform

his duty to investigate, disclose, and inform his client.

The execution of the Settlement Agreement and Consent Order doomed the Plaintiff.
Paul Weissenstein, Defendant, and professed expert in real estate law, could have
prevented that had he not failed to investigate, recognize, and disclose what plainly was
before him in the contracts.

12.  Defendant’s attorney attempts to show that Andrew Tucker caused
Plaintiff’s grief. Andrew Tucker, Esq. was only engaged for three weeks for the mitial
contract signing and had no input or connection with the defense on eviction nor the
Settlement Agreement and Consent Order.

13, Paul Weissenstein has caused Plaintiff enormous damage, even losing his
equitable interest verified in Exhibit “0”.

14.  Plamtiff hired an expert attorney to provide a sworn affidavit after
reviewing the extensive documents. His affidavit® clearly states that Paul Weissenstein
had committed malpractice on the Plaintiff and never mentions Andrew Tucker for it was
Paul Weissenstein who had every opportunity to properly file the right counter claim that
would have caused Plaintiff to prevail and would have prevented years of work and lost
equitable interest.

15.  Defendant’s attormey is simply trying to dance around the subjects throwing

blame on Andrew Tucker when Defendant, Paul Wessenstein is the responsible counsel.

? Mark Hardee, Bsq. Affidavit. Exhibit 1 and W.
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16.  Defendant admitted to Plaintiff that he had malpracticed Plaintiff and

apologized on the telephone, yet hides behind his insurance attorney. Defendant was too
ashamed to appear at yesterday’s hearing for guilt reasons.

17. It would be a great injustice to blame Andrew Tucker for one small missed action
that could have been fixed when Paul Weissenstein made more than 8 major neglectful unfixable
mistakes that prevented Plaintiff from being successful and has ied to lawsuits. This case for
malpractice must go to jury trial and if not, there is no justice. Even in the sworn expert witness

i affidavit, Paul Weissenstein is the only person blamed. Additionally, Federal Judge Norton pin-

points Paul Weissenstein in his order'® as having been responsible for giving counsel.

THEREFORE, Plaintiff pleads and Prays
The Honorable Judge deny Defendants motion for Summary Judgment or Dismissal and

send this case to a Jury as soon as possible based on the scintilla and hard evidence.

Respectfully Submitted on this 11th day of December, 2018 with typing corrections on the

twelfth.

MB Hutson m——
P.O. Box 2755

Orangeburg, South Carolina 29116-2755
Tel: 803 308 2714

A Copy has been placed in the USPS to:

0 Exhibit “F”

217



Steven Kropski, Attorney for the Defendant
P.O. Box 22528

Charleston, South Carolina 29413

Tel: 843.972.9400
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Attachments to Letter to SLED:

Title Fases | Desoripuos LERTE, i appheabli
Pub., of Association of Certified
The Fraud Trial 18 Fraud Examiners
716 West Ave., Austin, TX 78701-2727
Lovell Deposition 1 Page # 113-116 February 16, 2011
Big Water Resort LLC 3 Minutes of BWR, LLC and TLC January 16, 2009
Members Meeting Holdings, LLC held concurrently
Lovell Deposition 1 Lovell states tw_o legal entfttes held September 25, 2014
concurrent business meetings
Lease Purchase 25 plus Agreement written by Seller's Executed December,
Agreement Exhibits attc:r'nna-\;r for the purchase of the 2010
land in Clarendon County
Agreement written by Seller’s
Membership Interest 10 attorney for the purchase of the Big | Executed December,
Purchase Agreement Woater Resort, LLC {campground 2010
business)
BWR, LLC Financial 5 furnished by Seller with contract to December, 2010
Status documents sell.
pp 77-96 of deposition describing:
1. ages of Sellers (sixties});
2. lack of long term plan
{escrow)} to ensure
) protection of business’s
3::3:;1 igr:lCIark 5 sales contracts by BWR, LLC | March 18, 2015
: 3. lack of iease granting BWR,
LLC {business)“right to use
land and amenities” for one
and two lifetimes/as sold to
member families
Deposition {p. 77) Lovell
Jimmy Steve Lovell 1 f:::ggg:gec;t?i‘:ﬁ:h?:ﬁca ted” February 16, 2011
businessmen
Correspondence to/from Sellers and
_ governmental agencies regarding
Sewer Moratorium g tche existence of sewer moratorium 2003-2011
correspondence issues as related to property owned
by TLC Holdings, LLC in Clarendon
i County
Retail Membership Sales ‘cfam.pie of one Ofthf 5 /+ 1,200, 1 -2 Dates varied from
ie) 2 lifetime(s} of yea.rs.. right to use about 2003-2008
Agreement (samp the land & amenities at BWR, LLC
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

WILLIAM REED, et al, )
)
PLAINTIFFS )
) No.: 2:14-cv-01583-DCN
VS, )
) The Honorable Judge Norton

BIG WATER RESORT, LLC, etal, )
DEFENDANTS MEMORANDUM TO SUPPORT

MOTION BASED ON NEW EVIDENCE

TLC HOLDINGS, LLC, et al,

THIRD-PARTY PLAINTIFFS,
VS. RULE 60 b,cd

M.B. HUTSON, A/K/A M.B. HUDSON

THIRD-PARTY DEFENDANT

et Nt St St Nt Mt S ot i pt® st

DEFENDANT'S MOTION FOR RECONSIDERATION

Third Party Defendant, M B Hutson, Pro Se, respectfully moves this court under Rule 60
b, ¢, and d of the Federal Rules to alter or amend its judgment entered on May 20, 2016. In
support of this motion, Hutson, Pro Se, relies on the accompanying Memorandum and Affidavit.
As explained in the accompanying Memorandum, the SC State Court's decision was based on a
clear error of fact in that newly discovered evidence (in 2015) which, even with reasonable
diligence, couid not have been discovered in time to move for a new trial in state court under
Rule 58(b/c) which would have resulted in a different defense and outcome at the SC (2012)
case that dealt with the Settiement Agreement and subsequent Consent Order by the
Honorable Judge George James. For this reason, Defendant Hutson respectfully requests that
this motion be granted, and
Prays to the Honorable Court and the Honorable Judge Norton the following:

Allow this motion fo be heard in open Court.

Page 1 of 2

221




Grant Third Party Defendant permission to subpoena Paul Weissenstein with a date since he

holds a wealth of information supporting the new evidence, as justice could not be served
without his full testimony.

Set aside the State Court Judgment for the reasons outlined herein.-

Invalidate the Settlement Agreement and subsequent actions on the grounds of fraud.

Rule in favor of Third Party Defendant's Summary Judgment and allow this counterciaim to be
heard by a jury as soon as possible.

Grant special consideration to Pro Se, Third Party Defendant, who has been masterfully
defrauded and robbed of both time and assets by the shrewdness of Third Party Plaintiffs, as he

has no where else to turn for justice.

Respectfully submitted this day of April, 2017

MB Hutson, Pro Se
803 308 2714

cc: John Wilkerson, Afty., Turner Padget

Frank Gordon, Atty.

Page 2 of 2
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ooy e
e
Egsie mz MO -
[ o ch
Jimmy Steve Lovell - 2/i6/11 '
Pags 1313, Fage 1i1E
b Q  Was there apy sor of due diligence process i 2 Dot best you czn.
2 doneby auyone? 2 A Ithink it was around T think it was Augyst
3 A Wewere told by onr real estate agent that El o 50 of 2008, Mr. Glasner, I think, had gotten
) Mr, Hudsan had been working with asather ageof it 1 inwolved on die bank's end. And it could have been
5 there who T kpow. | shauid say Lknow of And that 5 naybe samewhare — it was in the last pan of 2008,
& that agent frad hud hirm checked out and he was for 6 { can't remeraber if it was belore or afier the actual
7 real. Richard and § met wish Mr. Rudson. He came ? forcciosime action was filed, tn § think jt was
8 acvoss 85 ¥ery, very knowledpesile. Very 8 before. Sp it woald hawe po it in that time frame,
2 knowledgechle nol only abowt the propoerry bot about 5 September nr so. And we offered — the bank came |-
ip rea] esiate developivent and financing and soon. And 10 back and said, look, we 2ot this 5200,600 note
11 e were motivated, in large part becaws: 1 told you 13 saiisfied, so we recopmize that you don’ really owe
1z we were losing 200, $230,000 a yeur, plus, 1 12 that
13 persoualiy am invobved with noinerops businesses that 33 0 Who is alking hene: anw®
ATt T | sl doa’t ave tine o hondia, Axd wie were — v 14 A Olasner. And this is hearsay, Y0u can get
Y4 15 were very willing o work with good lerms inonder tn 15 these zuys to confirm i
£ETLE have sameons elss take confent and memage the is Q  Wehave w put Toro on the stand.
17 propemy aud sufler thase losses or tum it ground 17 A It waset really Tom We told Morris we see
18 and make thoze profics. L8 ifshevii take the miflion dollars that we
19 3 Ididn'task vou this eaclier, My, Lovel, ig suthorized otignally, and he said no,
20 Where du vou ewrently woside? 29 Q  Who said no?
21 A Thave akonw in Chicago. Well, Bt Ridge. i A Glasper.
s [ifinais, and | have a condo 1n Florida. 1splii iy 2z Q) And this was in the Jaticr hall of 20087
23 timez, 23 A This was a1 the vere: beginniny of 41 this
24 (Do vou cansider yoursel 3 citizer of any 21 forectosure aczivity, it was, I think, prior to the
25 one of thasa siares? 25 filing.
Pace 114 Tage 176)
1 A Florids. 1 Q) Priorio the actual foreclosurs belng - '
2 Q TFlorida All nghe. - © 2 & Prior to the actual foreciosure fifing if my
3 2 Ihave abome in Williamshure, Virginia, 1o, 3 memory i right. :
El i case you're i the rrirkel. 4 Q  Any writings copmunicaling this offer or was b
5 W, PADGET: {believe tha's all 've 3 it aif relephonic or do you know?
& yot for you, Mr. Lovell, Thank you for your 6 A Youwould iave 0 ask Moris. Our
7 time oy, 7 mstructions o Muorris were verbal.
g THE WHTNESS: Yoo bet. g Q To offer 2 million?
2 EXAMDATION BY MR, WWOODWARD: b A Right
10 Q  Ome more question, Did { hear veu correcty 10 iR WOODWARL: Thunk vou,
1s it your and dr. Clark offercd one bank or the gther 11 MR, HARPER: Fmdone,
12 2 million dottars to be done with tis? 12 {The deposiln concludod at 2:32 p.m.)
13 A Wedd. L3
1z Q Avunepoint? id
15 A Wedid 148
16 @  Tell meaboat dar 15
17 A This was after the discovery of this delt 17
18 (i we didn’t know we had, and we got our stinmiees L8
1z ivolved. iz
20 Q Thwse guys Lgrs? Z0
21 A These guys here. Amd it was sume\_vhe‘re 21
22 arownd, | don'tknow, August o Septomber of 2008 22
23 ls hat whos thes began? :_’:?:
254 () They £an'{ ausser Yo, ==
5 A Wail, 'm sommw. 25
’ 26 (Fages 113 to 116}
Ino. (3437 782-2242
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Elactronieally signod by Lynda Beusqust (0fi3-362T758-3178)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER

MB HUTSON A/K/A MB HUTSON,

VS.

PAUL WEISSENSTEIN (Attorney)/ )
PAUL WEISSENSTEIN,

FOR THE THIRD JUDICIAL CIRCUIT
CASE NO.: 2018-CP-43-1583

Plaintiffs,
DEFENDANT PAUL WEISSENSTIEN’S

MOTION TO DISMISS OR FOR SUMMARY
JUDGMENT

Defendants.

TO: MB HUTSON/MB HUDSON, PRO SE PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that Defendant Paul Weissenstein, by and through

his undersigned attorneys, hereby moves for an Order dismissing Plaintiff’s Amended Complaint

in its entirety or for an Order granting Summary Judgment dismissing Plaintiff’s Amended

Complaint with prejudice. This Motion is brought pursuant to Rules 12(b)(6) and 56, SCRCP, and

such other law and argument as is appropriate. Defendants’ motion is based on the pleadings,

supporting memoranda to be submitted prior to a hearing on this motion, and arguments of counsel.

The particular grounds for this motion are as follows:

1.

Plaintiff’s Amended Complaint fails to allege allegations that would support a
claim of Legal Malpractice. In particular, Plaintiff fails to identify specific alleged
negligence by the Defendant and instead seeks to improperly impute alleged
negligence of Plaintiff’s prior attorney on this Defendant with any allegations
supporting such liability;

Plaintiff was aware of all alleged “title defects” to the subject property prior to the
underlying litigation that is the alleged subject of this malpractice claim, and thus,
had no recourse for alleged title defects in the underlying litigation;

. Plaintiff’s claims are expressly and wholly barred by the terms of the contracts and

agreements related to Plaintiff’s attempt to lease and purchase the subject property
in 2010, during which Defendant did not represent the Plaintiff;
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4. Plaintiff was aware of each and every allegation that he alleges constitutes
malpractice on the part of this Defendant prior to September 4, 2015, and thus,
Plaintiff’s claims are time-barred in their entirety.

WHEREFORE, Defendant respectfully requests an order dismissing Plaintiff’s Amended
Complaint in its entirety pursuant to Rule 56, SCRCP or in the alternative pursuant to Rule
12(b)(6), SCRCP for failure to state an actionable claim against this Defendant, for the costs of
this action, and for such other and further relief as this court deems just and proper.

This 3 day of October, 2018.
Respectfully submitted,
EARHART OVERSTREET LLC
By: s/Steven R. Kropski

DAVID W. OVERSTREET
State Bar No.: 16965

STEVEN R. KROPSKI
State Bar No.:101441

Attorneys for Defendant Paul Weissenstein
PO Box 22528

Charleston, SC 29413
843-972-9400
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" STATE OF SOUTH CAROLINA i IN THE COURT OF COMMON PLEAS
i Yy 715
COUNTY OF SUMTER RE C 0 b\Dtb
J01B0CT 18] P31 Bgion No. 2018-CP43-1583
MB Hutson/MB Hudson, - JAMES C. QAMPBELL
CLERK 0F COUR]
Plaintiff, SUMTER COUNTHISAINTIFFS RESPONSE TO DEFENDANTS
)
vs. ) MOTION TO
)
) DISMISS OR SUMMARY
Paul Weissenstein (Attorney)/ )
Paul Weissenstein, John Doe 1, John Doe 2 ; JUDGEMENT
Defendant. g

CLARIFICATIONS

DEFENDANTS # 1. Plaintiff clearly defines the definition of Malpractice where a Jury will
fully understand the term “Legal Malpractice”. In addition, Defendant’s malpractice created res
Judicata due to his inability to read and understand contracts, thereby causing Plaintiff multiple
damages and long-term suffering. Plaintiff’s attorney in Tennessee, as Defendant alleges, was
not and did not cause the res judicata and did not recommend Plaintiff to execute the Fraudulent
Settlement Agreement and Consent Order, and was not Plaintiff’s attorney after January 2011.
Plaintiff engaged defendant on October 25 of 2011. Should Defendant have a problem with
Plaintiff’s first attorney who has an office in the State of Tennessee and resides in the same State,

Defendant has the right to bring such person into the legal circle.

DEFENDANTS # 2. Defendant alleges that Plaintiff was aware of the “title defects”. Plaintiff
disputes this claim therefore this becomes a question of facts requiring this case be forwarded to

a providence of a jury, as Plaintiff has demanded.
DEFENDANTS # 3. Had Defendant not grossly malpractice Plaintiff by not understanding the

contracts and other evidence in hand, justice could have been properly rendered by way of the

court and jury in 2011 or 2012 resulting in a positive verdict in favor of Plaintiff. A Jury can
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only decide this #3 dispute. Again, this 18 a factional decision and it requires a Jury’s providence

to make those decisions and not the Honorable Judge for Plaintiff has demanded a Jury Trial.
DEFENDANTS #4.

Defendant makes a disputed allegation. Therefore, the Court must allow a Jury’s providence to
make that decision. Plaintiff has demanded a Jury Trial. Plaintiff was not aware of every
allegation alleged in this suit prior to September 4, 2015. To the contrary, Plaintiff began to
understand the malpractice as outlined in Plaintiff’s Notice to Defendant of November 9th, 20135,
(Exhibit “¥”). Given the three year statue to file a complaint after giving Notice, the statue
would have expired on November 9, 2018, to file a suit based on the Notice of November 9,
2015, A suit was filed on September 4, 2018, (well within the statue) and an Ammended Suit
was filed on October 3, 2018, also within the statue of 30 days to amend a Complaint. At the

Settlement Agreement. The full understanding of the res judicata created by that Settlement
Agreement and Consent Order was not realized unti] Plaintiff’s Federal Court, Third Party
Defendant role, during 2016. Therefore this suit contains those additional allegations, as

substantiated by Federal Court Rulings and the Expert Witness Affadavit.

This process of figuring out what all had transpired was like putting a puzzle together piece by
piece as Defendant Paul Weissensiein never brought to Plaintiff’s attention anything: mistakes,
clues of wrong doing, statements confessions of malpractice. Since this subject is apparently

disputed, this becomes a question for a Jury. Therefore, the statue was in place until middle of

November 9, 2018, but the clock stopped when the suit was filed September 4, 2018.

time of the Notice (11/9/2015) Plaintiff had not yet learned of the res judicata created by the
r Rule 56 SCRCP states as follows:

“Supporting Faciual Positions. A party asserting that a fact cannot be or is genuinely disputed
. must support the assertion by:

(A) citing fo particular parts of materials in the record, including depositions,
documents, electronically stored information, affidavits or declarations, stipulations
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(including those made for purposes of the motion only), admissions, interrogatory
answers, or other materials; or

(B} showing that the materials cited do not establish the absence.”

Amended Complaint contains evidence to refute a Rule 56 challenge, as follows:
I. Attorney Mark Hardee’s sworn affidavit clearly indicates malpractice by Defendant,
(Exhibit 1 of Ammended Complaint), and
| 2. Plaintiff has outlined numerous occurrences of malpractice by the Defendant, with
evidence(s) attached to the Amended Complaint, including, but not limited to:

a. Defendant’s failure to recoguize: i.) defective title, ii.) failure to recognize TLC
| Holdings LLC’s fraud, iii.} suggesting and recommending Plaintiff’s execution of
the Fraundulent Settlement Agreement and Consent Order.

b. Defendant’s failure to recognize TLC’s attorneys committing fraud upon the
Court.

¢. Defendant’s failure to recognize Plaintiff’s Big Water Resort business had no
long-term lease on any property on which to operate and honor some 740 family
memberships.

d. Defendant’s failure to recognize that said property could not be developed as
planned by Plaintiff and sub-divided into private family residences due to the
cloud on the TLC Holdings, LL.C’s title by Retail Membership Agreements.

e. Defendant’s failure to recognize (even after Plaintiff’s execution of the Fraudulent
Settlement Agreement and Consent Order) that TLC Holdings, LLC’s property
could only be developed after 70+ years, due to Retail Family Memberships
(RFM). Yet, Defendant continued to represent Plaintiff by attending Clarendon
Planning Board Meetings to acquire necessary permits for Plaintiff to develop.
Defendant did not recognize that TLC Holdings’ property could never be
developed due to RFM’s “right to use” all the property creating defective title and
preventing any constiuction loans or lot loans.

f. Plaintiff paid thousands of dollars to Defendant for skill and knowledgeable
representation. Plaintiff relied npon Defendant as a seasoned, skillful and
experienced attorney.
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g. Plamntifi’s attorney, Panl Weissenstein violated the “breach of fiduciary duty.”

h. Plaintff’s attorney, Paul Weissenstein viclated “breach of the duty to provide
skillful and competent representation to Plaintiff” and “gross negligence.”

i. When TLC Holdings LLLC brought an eviction action against Plaintiff, Hutson
retained Defendant to defend and prosecute valuable counterclaims against TLC
Holdings, LL.C. Defendant, instead, waltzed Plaintiff into a res judicata” noose.

j.  Plaintiff was not properly advised of the application and effect of the release,
consequently, Plaintiff offered to end the litigation by settling and ended up being
wrongfully evicted and sued by TLC Holdings, LL.C in both state and federal
courts without any recourse.

Plaintiff hired Defendant Paul Weissenstein to represent him since Weissenstein advertised he

- handled “Real Estate™ issues including closings and the Plaintiff did not understand hidden
issues that the contracts might hold. HOWEVER, Defendant fell far below the standard of care
expected of attorneys in similar situations at the time, including failing to advise Plaintiff that the
existence and effect of the long term leases would prevent him from ever developing ANY of the
property in his lifetime as Plaintiff intended. Defendant also failed to inform the Plaintiff that his

ultimate default of the Settlement Agreement and Consent Order was inevitable, and he would

forever be barred from prosecuting and using as a defense the fraud perpetrated on Plaintiff by
TLC Holdings, LLC and their attorneys (who committed “Fraud Upon the Court”) due to the
imbedded res judicata which was not fully disclosed to Plaintiff until Federal Court proceedings

of 2016.

WHEREFORE, Plaintiff, having o

- a sworn Expert Witness Affidavit (attached) which provides evidence that
Defendant is guilty of Malpractice, and
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- in addition to pure evidence, has filed multiple pieces of scintilla evidence (filed
in the Amended Complaint), which requires this complaint to be heard by a jury,

RESPECTFULLY PRAYS to the Honorable Judge asking that Defendant’s Motion filed on
October 3, 2018, by Defendant’s attorney for Dismissal or for Summary Judgment be

emphatically DENIED.

Respectfully Submitted on this 15th day of October, 2018. |

MB Hutsch, Plaintiff

803 308 2714
P.O. Box 2755
Orangeburg, South Carolina 29116

A Copy of this Motion has been placed in the United States Post Office and mailed on the
15th day of October, 2018 to:

Attorney for the Defendant, Steven Kropski,
P.O. Box 22528

Charlesten, South Carolina 29413,
343 972 9400.




November 9, 2015

ATTENTION: Paul A Weissenstein, Attorney NOTICE
106 Broad Street
Sumter, SC 29150

Dear Mr. Weissenstein:

[ retained your services approximately two and a half years ago to represent me from
being evicted from my Big Water Resort and the Plaintiff was TLC Holdings, LLC, as
well as for legal advise regarding obtaining all necessary approval permits from
Clarendon County in order to develop, subdivide and seil to the public those divided lots
to home owners wanting to build and borrow money for construction with permanent
financing at the BIG Water Resort Property.

| provided you with all contracts and information regarding my relationship with TLC and
asked that you defend me from being evicted. | have a copy of your brief that you
prepared and filed with the court and | know that you did everything that you could think
of.

Unfortunately, you overlooked a very major but simple defense that could have saved
me from being evicted and could have prevented me from loosing nearly two (2) million
dollars as well as preventing me from spending thousands of doilars and hard work
going through the approval process for the subdivision. As you recall, you accompanied
me on several of the town hall meetings helping speed up the approval process in order
that | close concurrently with TLC and my home buyers. | will list the simple items that
you over looked:

1. Inthe Lease Purchase Agreement, it clearly states that for each day that TLC
continues to have bad title due to liens on said property to be purchased, |1 would be
entitled 1o one day extension for each day that any defect remains against the title.
You totally ignored and missed that as a defense.

2. In addition, you had a copy of the Membership Interest Purchase Agreement of the
BWR Business and fully understood that there were memberships for a right to use
that property, which was, in fact, a campground. Those memberships should have
been recognized by you, as an attorney, as long term leases and as title defects as
they were for one and/or two lifetimes for the sole use of the property. That "sole
use” was nothing more than hundreds of long-term leases for one to two life times
which amounts to approximately fifty-five (55) years of a title defect, which you
should have known. This title defect was recently discovered in a document
received by me from a title insurance company. Acting on this knowledge would
have been your perfect defense to the eviction attempt. As a licensed attorney, you
should have quickly recognized TLC's default.
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If you had recognized these issues and advised me accordingly, which is that |
would never be able to have a clear title 10 close in the next fifty (50) years or more, it
would have saved me from loosing approximately two million dollars and the direct
costs and embarrassment of the eviction process. The defect caused by the
memberships was caused by TLC, but it was THE PRECISE way to have defended me
from the evection, since their not being able to provide clear title, made TLC initially the
party guilty of default. In addition, if you had recognized the long term defect in being
able to acquire good title, which you admitted you did not earlier this month in our phone
conversation, all my work and expenses for iwo years or mare that | put into getting
approvals, engineering work, and paying TLC, as well as yourself, could have been
prevented... if you had just paid atiention.

Consequently, | have spoken to the Commission on Atiorney Misconduct (SC) and
prefer to settle this issue with you and your malpractice insurance carrier, 1 will hold off
from filing a complaint with the State Bar ( part of the Supreme Court ) while you send
me the name and contact information of your insurance company. | will wait until
November 11, 2015, for you to email me that information. Time is of the essence
regarding this matter.

If | do not hear from you, | plan to file appropriate complaints with the Commission on
Attorney Misconduct and a civii suit in the Court of Common Pleas by the first of next
week for damages.

Respectfully Submitted on this 9th day of November, 2015

MO% Pro Se

803 308 2714
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Inbox
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Begin forwarded message: I/i:\, aM 20 /_57

From: pwlaw@ftc-i.net y
Date: December 3, 2015 at 4:19:47 PM EST
To: hutson4444@gmail.cam

Subject: Re: Proof and final Request to Settle this mess caused by

you. 5:00 deadline today.

Dear Mr. Hutson,

I received your email from this moming. My recollection of the
telephone conversation that we had last month is different than as

set forth in your email.

I believe that 1 provided you with competent legal representation
in your efforts to retain Big Water Resort. I do not believe that I
have any liability to you as a result of my efforts on your behalf.

As a result of your email I am contacting my malpractice carrier
and request that you give me until Tuesday, December 8th to

provide additional response.
Yours very truly,

A. Paul Weissenstein, Jr.

htlps:/foutiook.office.comiowa/prajaction.aspx
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

I I
e OGROEL

COUNTY OF SUMTER
2015 0CT 2%9 Gixil|Addon No. 2018-CP-43-1583
MB Hutson/MB Hudson, R ) LAt }ELL
cLERLT COURT
AharEn (CUMTYL S0
Plaintift, ADATER § PLAINTIFF’'S MOTION FOR
v, g PRODUCTION OF DOCUMENTS
(A.)Paul Weissenstein (Attorney)/ )
(A.)Paul Weissenstein, John Doe #1, )
John Doe # 2 ;
Defendant. g

COMES NOW, Plaintiff who demands production of documents as listed below:

SO w R W

10.
11.

13

Income tax returns from January, 2011 to present.

List of all assets, stocks, investments.

List of all bank accounts, saving accounts.

List of any and all real estate holdings that Defendant holds, owns or controls.

List of all IRAs and all Retirement Income Accounts (eg.: IRA, Roth IRA,, etc.)

List of pay-stubs from today’s date from January, 2011 to present.

List of any joint ventures with income, potential income, and/or expected income from any such
joint-venture.

List of licensed attorneys who practiced law at 106 Broad Street, Sumter, S.C. 29151 starting in
2011 through 2013 in addition to A. Paul Weissenstein.

List any other complaints filed against Defendant within the last 10 years.

Defendant’s Badge Number as Officer of the Court.

List the names of all insurance (malpractice, life, and liability) held at any time by Defendant, his
firm, individually and/or corporately between January 1, 2011 to present, and list the names,

phone numbers, contact persons, addresses, account numbers and limits of cach.

. List any assets that Defendant holds jointly between January 1, 2011, through present, including

any assignments thereof.

. List the full address of your primary and secondary residences and any rental or leased property.

Give the name of the title holder of each.
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14. List any other homes or retirement and trust accounts that are in your name or jointly held with
another party and the value of each.

15. List any assets that your wife or any other persons or entities hold in your behalf including your
daughter who practices law.

16. List all automobiles you own and provide serial numbers for the same.

17. List any automobiles that you rent or lease and the monthly cost of the same.

18. List any financial obligations that you have including jointly with any one else including any
entities.

19. List any notes “promise to pay” notes you hold in your favor.

20. List all phone numbers that you have in your name or your law firm’s name.

21. List any assets or holdings of any items that your law firm holds including accounts receivables,
properties, etc.

22. List any credit cards held with an open balance.

23. List what your credit score is at the present time.

24, List any assets, properties, personal items, joint ventures that you have or have transferred out of
your name or assigned since January 2011 in detail.

25. List any and all your assets, accounts or property held singularly or jointly not mentioned above
including any held outside of Sumter, SC including other states or countries.

26. Name any outstanding or pending contracts to purchase or lease for any real estate.

803 308 2714
P.O. Box 2755
Orangeburg, South Carolina 29116

A copy of this motion was mailed on the 25th day of October 2018 in the USPO:

Clerk of Court, Common Pleas for the Third Judicial Circuit Court,
215 North Harvin Street
Sumter South Carolina 29150
Steven R. Kropski, Attorney for the Defendant
P.O. Box 22528
Charleston, South Carolina, 29413,
Phonc: 843.972.9400
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STATE OF SOUTH CAROLINA @ U i—"\l}l)b IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER  IHL0CT29 Py 113
~...X-Giyil Action No. 2018-CP-43-1583
Bl

R
MB Hutson/MB Hudson, crq1ER LN S0
Plaintiff MOT1ON FOR HEARING BEFORE THE
HONORABLE JUDGE FOR RULING ON
¥5.

DEFENDANTS MOTION TO DISMISS OR
SUMMARY JUDGEMENT AGAINST
PLAINTIFF'S MALPRACTICE
COMPLAINT.

A. Paul Weissenstein {Attorney)/
(A.) Paul Weissenstein, John Doe #1.
John Doc #2

J N S

Defendant.

COMES NOW, Plaintiff who filed a Malpractice Complaint on September 4, 2013. and an
Amended Complaint on October 3. 2018, which included an Expert Witness's Sworn Affadavit
by attorney Mark Hardee (as Exhibit 1) which clearly points out the various malpractice of
Attorney (A.) Paul Weissenstein regarding his representation of Plaintiff and which is artached
again for your convenience fo this motion as Exhibit “W"'. Also attached to Plaintiff”s Amended

Complaint are multiple attachments ol evidence as to the malpractice.

Plaintiff hereby reminds the court that Plaintiff™s first letter to Defendant as NOTICE is dated
November 9, 2015, (SEE EXHIBIT “V*). The statue expiration date, although questioned by the
Defendant’s attorney, will not be until November 9, 2018, which has not yet arrived. For your
convenience, Exhibit “V™ has been attached to this motion. Plaintiff would have filed sooner, but

did not have the funds to pay for the expert alfidavit until recently.
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THEREFORE, Plaintiff prays that the Honorable Court set this hearing down as soon as possible
and allow this legitimate complaint to move forward to a Jury trial based on substantial financial

stress and damages to Plaintiff that excceds $2.5M.

Submitted on this 25th of October 201 8.

MB Huison

803 308 2714

P.O. Box 2755

Orangeburg. South Carolina 29116

A copy of this motion was mailed on the 25th day of October 2018 in the USPO:

Clerk of Court, Comimoaon Pleas for the Third Judicial Circuit Court,
215 North Harvin Street
Sumter SC 29§50

Steven R. Kropski, Attorney for the Defendant

P.O. Box 22528
Charleston, South Carolina 29413,

Phone: 843.972.9400
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER
CASE NO.: 2018-CP-43-1583
MB HUTSON A/K/A MB HUTSON,

Plaintiff,
DEFENDANT PAUL WEISSENSTIEN’S
VS. MEMORANDUM IN SUPPORT OF
MOTION TO DISMISS OR FOR SUMMARY

PAUL WEISSENSTEIN (Attorney)/ JUDGMENT
PAUL WEISSENSTEIN,

Defendants.

BACKGROUND

A. Purchase of Campground Business and Lease Purchase Agreement

On December 15, 2010, Plaintiff M.B. Hutson (“Hutson”) entered into a lease purchase
agreement (“LPA”) related to approximately thirty (30) acres of real property in Clarendon
County, South Carolina (“Property”). (Exhibit A, also attached to Amended Complaint as Exhibit
9,“LPA”). Atthe time of execution of the LPA, the owners of the Property operated a campground
known as Big Water Resorts. In connection with the LPA, Plaintiff also agreed to purchase the
stock of the Big Water Resorts operating company (“BWR, LLC”). (See, LPA pg. 4). Hutson
was represented by an attorney, Andrew F. Tucker, Esq., with respect to the LPA and purchase of
BWR, LLC. (LPA pg. 19).

Prior to entering into the LPA and agreement to purchase BWR, LLC, BWR, LLC sold
lifetime retail membership agreements to the individuals and families who became members of the
Big Water Resorts campground. (Ex. 7 to Amended Complaint). These agreements, between
BWR, LLC and the campground members gave the members exclusive access to the campground.

(1d.).
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In connection with the LPA, the parties acknowledged that Hutson wished to develop

residential structures on certain portions of the unimproved Property. (LPA pg. 3). In this respect,

the LPA provided Hutson an opportunity to examine marketable title to the Property. In particular,

page 5 of the LPA states:

(LPA pg. 5).

In other words, the LPA expressly states that Seller had ninety (90) days from December

Purchaser shall, within ninety (90) days after the Effective Date (of
the LPA), investigate Seller’s title to the Premises and identify any
exceptions to title which are not acceptable to Purchaser. Purchaser
shall within ninety (90) days after the Effective Date provide Seller
notice of any such Title Exception. If Purchaser does not notify
Seller in writing of Title Exceptions within ninety days after the
Effective Date, then the Purchaser shall be deemed to have accepted
title to the premises with all exceptions and conditions. If Purchaser
timely notifies Seller of Title Exceptions (other than the Title
Exceptions that can be cured by the payment of money to satisfy any
liens as of the Closing, which Title Exceptions shall be cured as of
the Closing), Seller may (but shall not required to) cause all Title
Exceptions to be deleted as Exceptions from the Title Commitment,
as the case may be, on or prior to 30 days prior to closing (the “Cure
Deadline”). If Seller fails or refuses to cure any Title Exceptions
prior to the Cured Deadline, then Purchaser may, as its sole and
exclusive remedy for the existence of, or Seller’s failure to cure,
such Title Exceptions before the Cured Deadline, elect to terminate
this Agreement, or waive its right to terminate this Agreement in
writing and accept the Title Commitment with all uncured Title
Exceptions.

15, 2010 to identify any problems with title to the property, and if those title defects were not

cured, he could terminate the LPA. (Id.). On November 11, 2010, Hutson’s realtor wrote to the

realtor for the owners of the Property:

Attached is Susan’s lifetime membership info. (sic) regarding Big
Water camp ground. My buyer is concerned about the “life time”
members and the impact they can have on the future development
of the property. In other words, in your opinion, what is the easiest,
legal way to terminate the lifetime memberships of Big Water? Will
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these memberships have an impact on obtaining clear title for the
property.?

(Exhibit B, “Realtor Email”)(emphasis added).

Thus, no later than November 11, 2010, Hutson had concerns about the impact on title to
the Property and the ability to develop the Property. Pursuant to the terms of the LPA, that he
signed on December 15, 2010, he then had ninety (90) days to investigate the impact of the lifetime
membership agreements on title to the property (and any other defects). (LPA pg. 5). It appears
that neither Hutson, nor his lawyer, identified the memberships as a title defect or sought to
terminate the LPA based upon the membership agreements.

B. Hutson Defaults on LPA

By November 29, 2011, Hutson had defaulted on his monthly payment obligations under
the LPA and the owners of the Property sought to eject him. (Exhibit C, “Ejectment Action”).
The Ejectment Action resulted in litigation between Hutson and the owners of the Property. (“2011
LPA Default Litigation”). Defendant Weissenstein represented Hutson in the 2011 LPA Default
Litigation, which ultimately resulted in a settlement agreement providing Hutson additional time
to attempt to gain the funds necessary to comply with the LPA. (Exhibit D, Settlement
Agreement).

Defendant Weissenstein did not represent Hutson with respect to the LPA itself, nor did he
have any part of the dealings that resulted in Hutson purchasing BWR, LLC. Instead, Mr.
Weissentein represented Hutson only after Hutson had defaulted on his obligations required by the
LPA.

LEGAL STANDARD

“It 1s elementary that the principal purpose of pleadings is to inform the pleader’s adversary

of legal and factual positions which he will be required to meet on trial.” Shirley’s Iron Works,
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Inc. v. City of Union, 403 S.C. 560, 547, 743 S.E.2d 778, 785 (2013). In considering a motion to
dismiss a complaint based on failure to state facts sufficient to constitute a cause of action, the trial
court must base its ruling solely on allegations set forth in the complaint. Doe v. Marion, 373 S.C.
390, 645 S.E.2d 245 (2007). “However, on a 12(b)(6) motion, the court is required to presume all
well pled facts, not propositions of law, to be true.” HHHunt Corporation v. Town of Lexington,
389 S.C. 623, 235, 699 S.E.2d 699, 705 (Ct. App. 2010) “The circuit court may dismiss a claim
when the defendant demonstrated the Plaintiff’s failure to state facts sufficient to constitute a cause
of action in the pleadings filed with the court.” Hambrick v. GMAC Mortgage Corp., 370 S.C.
118, 634 S.E.2d 5 (Ct. App. 2006).

"Summary judgment is proper when there is no genuine issue as to any material fact and
the moving party is entitled to a judgment as a matter of law." Rule 56, SCRCP; South Carolina
Prop. & Cas. Guar. Ass'n. v. Yensen, 345 S.C. 512, 528, 518, 548 S.E.2d 880, 883 (Ct.App.2001).
“When ruling on a motion for summary judgment, the trial judge must consider all of the
documents and evidence within the record, including the pleadings, depositions, answers to
interrogatories, admissions on file, and affidavits.” Anthony v. Padmar, Inc., 307 S.C. 503, 415
S.E.2d 828 (Ct. App. 1992); Gilmore v. Ivey, 290 S.C. 53, 348 S.E.2d 180 (Ct. App. 1986). “Once
the party moving for summary judgment meets the initial burden of showing an absence of
evidentiary support for the opponent's case, the opponent cannot simply rest on mere allegations
or denials contained in the pleadings.” Bradley v. Doe, 374 S.C. 622, 626, 649 S.E.2d 153 (Ct.
App. 2007). “Factual statements, whether made during argument or in written briefs or
memoranda, ordinarily may not be considered by the court in determining whether a genuine issue

of material fact exists.” Gilmore, 290 S.C. 53, 348 S.E.2d 180.
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ARGUMENT

L Hutson’s Amended Complaint Should Be Dismissed as it Fails to Plead A Cause of
Action for Legal Malpractice

Under South Carolina law, a plaintiff must establish four elements in a legal malpractice
action: “(1) The existence of an attorney-client relationship; (2) A breach of duty by the attorney;
(3) Damage to the client; and (4) Proximate cause of the client's damages by the breach." Argoe
v. Three Rivers Behavioral Ctr. & Psychiatric Solutions, 388 S.C. 394, 402, 697 S.E.2d 551, 555
(2010) (quoting Rydde v. Morris, 381 S.C. 643, 647, 675 S.E.2d 431, 433 (2009))'. Failure to
establish any one of the four elements of a legal malpractice renders the legal malpractice claim
insufficient as a matter of law. See, e.g., Henkel v. Winn, 346 S.C. 14, 18, 550 S.E.2d 577, 579
(Ct. App. 2001).

Here, Hutson fails to plead the essential elements of a claim for legal malpractice. In its
entirety, Hutson’s Amended Complaint alleges that he was “doomed from the beginning” as the
lifetime memberships would prohibit him from ever developing the property. He alleges that due

to the failure to discover that the lifetime memberships allegedly operated as a title defect, he was

I Although Plaintiff asserts separate causes of action; all three arise out of the same
underlying facts and are premised on the same alleged professional negligence. Therefore,
regardless of how they are styled, the causes of action simply allege one claim for legal
malpractice. RFT Mgmt. Co. v. Tinsley & Adams L.L.P., 399 S.C. 322,336, 732 S.E.2d 166, 173
(2012) (where a “claim for breach of fiduciary duty ar[ises] out of the duty inherent in the attorney-
client relationship and it ar[ises] out of the same factual allegations,” the “claim for legal
malpractice necessarily encompasse[s] a breach of the fiduciary duty an attorney has to his or her
client”).
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never able to generate enough revenue to meet his obligations under the LPA2. Hutson blames
Defendant Weissenstein for this error.

Mr. Hutson, however, misses the point and fails to plead an attorney-client relationship
between Weissenstein and Hutson with respect to the LPA. It is indisputable, and clear based on
the four corners of the pleading and its exhibits that the failure to discover the alleged title defect
created by the lifetime memberships was an error made within the ninety (90) days following
execution of the LPA. Mr. Weissenstein was not Hutson’s attorney at that time, nor at any time
prior to the execution of the LPA. At all times relevant to this alleged error, Hutson was
represented by a different attorney.

Accordingly, as Weissenstein was not Hutson’s attorney with respect to the alleged
negligence, Hutson cannot maintain a legal malpractice action against Weissenstein.

II. Defendant is entitled to Summary Judgment

As an initial matter, as there are no circumstances under which Hutson can ever establish
an attorney-client relationship between Hutson and Weissenstein as it relates to the LPA,
Weissenstein is entitled to summary judgment dismissing the Amended Complaint with
prejudice.

Moreover, the facts show beyond any scintilla of evidence that additional grounds compel

a grant of summary judgment for Weissenstein.
A. Hutson’s Action is Barred by the Statute of Limitations
First, it is indisputable that Hutson was aware of the membership interests, and the

possibility of a title defect no later than November 11, 2010. The 2011 LPA Default Litigation

2 Defendant does not agree or concede that the lifetime memberships did in fact create a
title defect. Rather, for purposes of this motion merely accepts the allegations as true as required
under Rule 12(b)(6).
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concluded via settlement on March 30, 2012 when Hutson signed the Settlement Agreement. (Ex.
D). To the extent that Hutson alleges Weissenstein was negligent in not asserting fraud
counterclaims alleging concealment of the alleged membership agreement title defect, Hutson
knew or should have known of this alleged negligence no later than the date he agreed to
discontinue the subject litigation—i.e. March 30, 2012.

The statute of limitations for a legal malpractice action is three years. S.C. Code Ann. §
15-3-530(5) (2005) (stating the statute of limitations for “an action for assault, battery, or any
injury to the person or rights of another, not arising on contract and not enumerated by law” is
three years); see Berry v. McLeod, 328 S.C. 435, 444-45, 492 S.E.2d 794, 799
(Ct.App.1997) (concluding that section 15-3-530(5) of the South Carolina Code provides a
three-year statute of limitations for legal malpractice actions). Under the discovery rule, the
limitations period commences when the facts and circumstances of an injury would put a person
of common knowledge and experience on notice that some claim against another party might
exist. Burgess v. Am. Cancer Soc'y, S.C. Div., Inc., 300 S.C. 182, 186, 386 S.E.2d 798, 800
(Ct.App.1989); see S.C. Code Ann. § 15-3-535 (2005) (“[A]ll actions initiated under Section
15-3-530(5) must be commenced within three years after the person knew or by the exercise of
reasonable diligence should have known that he had a cause of action.”). “This standard as to
when the limitations period begins to run is objective rather than subjective.” Burgess, 300 S.C.
at 186, 386 S.E.2d at 800. “Therefore, the statutory period of limitations begins to run when a
person could or should have known, through the exercise of reasonable diligence, that a cause of
action might exist in his or her favor, rather than when a person obtains actual knowledge of either

the potential claim or of the facts giving rise thereto.” /d.
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As March 30, 2012 is over six years before this legal malpractice action was commenced,
Hutson’s legal malpractice action is time barred. Accordingly, Defendant is entitled to Summary
Judgment on statute of limitations grounds.

B. Defendant Cannot Show A Likelihood of Success on the Merits of the Underlying
Litigation

Integral to defeating summary judgment on a claim for legal malpractice is expert
testimony explicitly stating that the Plaintiff “most probably” would have obtained a better result
in the underlying matter “but for” the alleged breach of an attorney’s standard of care. See, Doe
v. Howe, 367 S.C. 432, 445-46, 626 S.E.2d 25 (Ct. App. 2005)(affirming summary judgment for
attorney when plaintiff’s expert did not testify that plaintiff would have received a greater
settlement “but for” the attorney’s breach of the standard of care); Harris Teeter, Inc. v. Moore &
Van Allen, PLLC, 390 S.C. 275, 290, 701 S.E.2d 742 (2010)(affirming summary judgment for
attorney when plaintiff’s expert did not testify that plaintiff would have obtained a better outcome
had the attorneys not breached their standard of care). The question of the success of the
underlying claim is a question of law. Holmes v. Haynsworth, Sinkler, & Boyd, P.A., 408 S.C.
620, 636, 760 S.E.2d 399 (2014) citing, Howe, 367 S.C. at 442.

Here, to the extent that Hutson alleges that Weissenstein was negligent by not interposing
a counterclaim alleging fraudulent concealment of a title defect created by the lifetime membership
agreement, it is beyond any factual dispute that this claim had no merit as a matter of law, and
would not have been successful in the underlying litigation.

It is indisputable, based upon the documentary evidence that Hutson was aware of the
lifetime memberships prior to executing the LPA, and was aware that the lifetime memberships

could impact title to the property and his ability to develop the property, yet did not raise an
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objection to this title defect within the ninety (90) day title investigation period contained within
the LPA.

In order to prove fraud, the following elements must be shown: (1) a representation; (2) its
falsity; (3) its materiality; (4) either knowledge of its falsity or a reckless disregard of its truth or
falsity; (5) intent that the representation be acted upon; (6) the hearer's ignorance of its falsity; (7)
the hearer's reliance on its truth; (8) the hearer's right to rely thereon; and (9) the hearer's
consequent and proximate injury. King v. Oxford, 282 S.C. 307, 318 S.E.2d 125 (Ct.App.1984).

Here, as Hutson unquestionably knew about the lifetime memberships, and had already
been alerted to a possible problem with title to the Property or the ability to develop the property
before he signed the LPA, Hutson could never maintain a fraud cause of action seeking to undo
the LPA as a matter of law. Simply put, although the owners of the Property made no false
statement to Hutson concerning the title impact of the membership agreements, Hutson was
indisputably not ignorant to the possibility of a title defect even before he entered into the LPA
which he now alleges that he wanted to rescind.

Accordingly, as a matter of law, a fraud counterclaim in the 2011 LPA Default Litigation
would have been unsuccessful and likely frivolous. Therefore, Weissenstein is entitled to
summary judgment on Hutson’s legal malpractice claims, and the Amended Complaint should be
dismissed with prejudice.

CONCLUSION

For the reasons stated herein, the Amended Complaint should be dismissed with prejudice.

[SIGNATURE PAGE TO FOLLOW]
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This 6 day of December, 2018.

PO Box 22528
Charleston, SC 29413
843-972-9400

Respectfully submitted,
EARHART OVERSTREET LLC
By: s/Steven R. Kropski

DAVID W. OVERSTREET
State Bar No.: 16965

STEVEN R. KROPSKI
State Bar No.:101441

Attorneys for Defendant Paul Weissenstein
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STATE OF SOUTH CAROLINA g IN THE COURT OF COMMON PLEAS "
COUNTY OF SUMTER m_CﬁJF?Dr.D
7814 DEC ;),_ Giviljagtion No. 2018-CP-43-1583
s peren )
JEFTS O CarMPeELL
MB Hutson/MB Hudson, iLLLE;! s \C[! Uy
" HL(DDJFETYSC
Plaintiff )
PLAINTIFE’S RESPONSE TO DPEFENDANT’S
vs ) MEMORANDUM IN SUPPORT OF MOTION
' ) TO DISMISS OR FOR SUMMARY
g JUDGMENT
A, Paul Weissenstein, Esq. )
Defendant. ;
)

Even though Plaintiff has filed within the Court much evidence as to the malpractice by
Defendaﬂt Paul Weissenstein, and Defendant’s attorney filed on December 10, 2018,
during the hearing yesterday his “DEFENDANT PAUL WEISSENSTIEN’S
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS OR FOR SUMMARY
JUDGMENT,” Plaintiff files to clear up some of the intentional confusion that

Defendant’s attorney attempted to displace in the Court yesterday.

1. Plaintiff did enter into the LPA (Lease Purchase Agreement and the MIPA
(Membership Interest Purchase Agreement) for the business in Dec;:mber of 2010.
2. Plamtiff took extraordinary steps to follow up on the property title:
a) Plaintiff did email asking the Sellers® Realtors if the memberships
were a problem. The Realtors responded that they did not know.
'b) Plaintiff telephoned Billy Coffee, Esq. of Manning, S.C. in

November of 2010, whose name the Plaintiff acquired from the Sellers’
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Realtor to see if the memberships at the campground would be a problem
for development. Coffee would not return the call.

c) As a follow-up, Plaintiff asked the Realtor to contact Coffee
concerning this issue, but she stated that Coffee was not returning her
phone calls either. (NOTE: Plaintiff later found out that TLC Holdings,
LLC, the landowners/Sellers, were involved in litigation against Billy
Coffee, Esq., which was the supposed reason by Plamtiff that the phone
calls were not being returned regarding the land owned by TLC Holdings,
LLC.)

d) Also, Plaintiff, as an extra step, had Andrew Tucker, Esq.
come from Tennessee and review the Retail Family Membership
Agreements. Tucker indicated that they appeared to be contingent upon
annual renewal fees for the use of the front acreage, i.e. developed, acreage
(pools, bathhouse, docks, loading ramp, game rooms, etc. This was
substantiated in referring to the Lease Purchase Agreement (LPA) under the
property description (Exhibit A of the LPA: which cited’

“A. CAMPGROUND KNOWN AS BIG WATER RESORT. ... .containing
30.44 acres....”

e) Subsequently, within the 90 days of due diligence, Plaintiff engaged
Ron Nester, Esq. of Santee, S.C., to do a title search on the property. It

came back clear; nothing showed up reflecting a defective title. In

! Exhibit A of the Lease Purchase Agreement delineates three (3) parcels/tracts of land, with A)
being “CAMPGROUND KNOWN AS BIG WATER RESORT” “containing 30.44 acres.” (line
2). Exhibit “B”,
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retrospect, it is now known that the Sellers, TLC Holdings, LL.C had failed

to follow state law” on purpose which requires the recordation of such long-
term title encumbrances (leases / agreements). They did this so that even a
reasonable ‘Buyer"" would NOT be able to discover the title issues of the
property without a competent real estate attorney that should know the
law and so advise his/her client. Even, at that, only 30.44 acres were
tdentified as “campground.”

5. Paul Weissenstein could have easily won the counter claims had all
material facts been included in his counter claim, but they were due to his failure to
investigate, learn, and advise thus committing on-going grand malpractice. Defendant’s
breach of duty due to neglect and unprofessional representation caused him to fail to
protect his client:

a) when he had the opportunity to investigate, learn, and advise his client on

the important facts noted above, and

b) when, in the counterclaim that Defendant filed in behalf of his client, the

Plaintiff, Defendant Weissenstein did not include the facts and expose the

fraud within the documents.

6. STATUTE: Due to Paul Weissenstein’s failure to investigate, learn, and

advise his client, Plaintiff only learned the full scope of his breach of duty in early

28.C. Code 1976 § 27-33-30 : In order to give notice to third persons any lease or agreement
Jor the use or occupancy of real estate shall be recorded in the same manner as a deed of real
estate.
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October of 2015, which is well within the statute of 36 months, with this filing being

originally made in September of 2018:

7. Plaintiff discovered on October 2, 2015, in a conversation with Michael
Medlock, Esq., South Carolina Underwriting Counselor for Stewart Title Company, that
the title was defective. This was the first time Plaintiff learned of the defective title.
Plaintiff asked _M.edlock if he would send that in writing, and Medlock did so the same
day.?

8. Mid-stream in a Federal lawsuit whereby TLC Holdings, LLC sued
Plaintiff (then as a Third Party Defendant in the Class Action Lawsuit where the

Plaintiffs were owners of the Retail Membership Agreements), Plaintiff, still not khowing

that NONE of the property was developable, became puzzled by some of the questions

and comments in depositions and began even more inquiries. This included sending
documents to Tommy Robertson of the S.C. State Law Enforcement Division* (SLED).
As Plaintiff mentioned in the Hearing of December 10™, 2018, in Sumter, SLED’s legal
department confirmed “civil fraud” but would take no action due to their assessment that
it was “civil fraud” explaining that they only got involved in ‘criminal fraud.” When
documents were returned to Plaintiff by SLED, these documents, which had been sent to
SLED, were kept in place in the mailing folder® until the writing of this paper including

the list of documents sent to SLED.®

¥ Exhibit “L”.

4 Envelope exhibit “X”.

> Pictures of dated stamped envelope sent by Hutson to SLED, which they returned. Exhibit “X”
5 Copy of “Attachments to Letter to SLED”. Exhibit “Y™.
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3. Plaintiff was noticed that he was going to be evicted in 2011 due to non-
compliance of the contract and hired Defendant Paul Weissenstein to represent him
regarding the eviction and counter claims on October 3, 2011. Defendant reviewed
carefully all contracts and filed a counter claim in favor of Plaintiff’. 4t that time neither
the Plaintiff, nor his counsel, Paul Weissenstein, Esq., recognized the title defect whereby

development cited in the LPA.®

4. THEREFORE, the Defendant, Paul Weissenstein, failed to include crucial
facts in the counter claim due to his inability to recognize the fraud and corruption within

the contracts. Plaintiff hereby lists the counter claim facts that should have been named

but were not, due to Defendant Weissenstein’s defense, which constitutes a grossly

negligent breach of duty, that caused his client damages in excess of $2M. They are as

follows:

a. Paul Weissenstein failed to include defective title caused by the

memberships.

b. Paul Weissenstein failed to ask, investigate, identify, nor include that TL.C

had never given nor provided a contractual agreement allowing the Big

7 Exhibit G.
% Exhibit B.
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Water Resort “BWR” to have a right to use the property in order to honor

the memberships.

Paul Weissenstein failed to investigate, learn, and advise his client that

none of the property could be developed.

Paul Weissenstein failed to investigate, learn, and advise his client that the

defective title would last for 70 years.

Paul Wetssenstein failed to investigate, learn, and advise his client that
BWR could never honor the 740 family memberships due to no land and no

contract for any land.

Paul Weissenstein failed to investigate, learn, and advise his client that
BWR was losing $300 thousand per year and there was no way the business
could sustain itself even though Defendant had a deposition sheet that

Plamtiff brought to him in 2012.

Paul Weissenstein failed to investigate, learn, and advise his client,
Plaintiff, that he was caught in a $20M obligation to maintain the

memberships for 70 years (two life times) due to BWR losing $300K/year.
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h. Paul Weissenstein failed to identify the demands in the Settlement

Agreement and Consent Order that required Plaintiff to develop property

that could not be developed.

9. Defendant’s attorney, Steve Kropski, Esq. contacted Stewart Title asking
that he not work with Plaintiff for Plaintiff was attempting to get an sworn affidavit as to

the defective title,

10.  Im addrtion, it should be noted that Steve Kropski, Esq., attorney for the
Defendant, also has attempted to run interference preventing Paul from testifying in
behalf of Plaintiff when Plaintiff was sued in Federal Court and needed Paut
Weissenstein’s testimony. Kropski and Defendant both knew that had Defendant testified

in Plaintiff’s behalf, he would be admitting to malpractice and therefore, refused.

1. Paul Weissenstein encouraged Plaintiff to execute the Settlement Agreement
and Consent Order knowing full well that Plamtiff would be locked into:

A a res judicata legal box that would prevent Plaintiff from ever recouping
from the fraud within the initial LPA and MIPA.

B.  Selling divided lots to the public that could not legally be done.

7
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The many lawsuits afterwards, the years of suffering, damages, and financial losses

~ struggling with his own defense are a direct result of the Defendant’s failure to perform

his duty to investigate, disclose, and inform his client.

The execution of the Settlement Agreement and Consent Order doomed the Plaintiff.
Paul Weissenstein, Defendant, and professed expert in real estate law, could have
prevented that had he not failed to investigate, recognize, and disclose what plainly was
before him in the contracts.

12.  Defendant’s attorney attempts to show that Andrew Tucker caused
Plaintiff’s grief. Andrew Tucker, Esq. was only engaged for three weeks for the mitial
contract signing and had no input or connection with the defense on eviction nor the
Settlement Agreement and Consent Order.

13, Paul Weissenstein has caused Plaintiff enormous damage, even losing his
equitable interest verified in Exhibit “O”.

14.  Plamtiff hired an expert attorney to provide a sworn affidavit after
reviewing the extensive documents. His affidavit® clearly states that Paul Weissenstein
had committed malpractice on the Plaintiff and never mentions Andrew Tucker for it was
Paul Weissenstein who had every opportunity to properly file the right counter claim that
would have caused Plaintiff to prevail and would have prevented years of work and lost
equitable interest.

15.  Defendant’s attormey is simply trying to dance around the subjects throwing

blame on Andrew Tucker when Defendant, Paul Wessenstein is the responsible counsel.

? Mark Hardee, Bsq. Affidavit. Exhibit 1 and W.
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16.  Defendant admitted to Plaintiff that he had malpracticed Plaintiff and

apologized on the telephone, yet hides behind his insurance attorney. Defendant was too
ashamed to appear at yesterday’s hearing for guilt reasons.

17. It would be a great injustice to blame Andrew Tucker for one small missed action
that could have been fixed when Paul Weissenstein made more than 8 major neglectful unfixable
mistakes that prevented Plaintiff from being successful and has ied to lawsuits. This case for
malpractice must go to jury trial and if not, there is no justice. Even in the sworn expert witness

i affidavit, Paul Weissenstein is the only person blamed. Additionally, Federal Judge Norton pin-

points Paul Weissenstein in his order' as having been responsible for giving counsel.

THEREFORE, Plaintiff pleads and Prays
The Honorable Judge deny Defendants motion for Summary Judgment or Dismissal and

send this case to a Jury as soon as possible based on the scintilla and hard evidence.

Respectfully Submitted on this 11th day of December, 2018 with typing corrections on the

twelifth.

MB Hutson m——
P.O. Box 2755

Orangeburg, South Carolina 29116-2755
Tel: 803308 2714

A Copy has been placed in the USPS to:

0 Exhibit “F”
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Steven Kropski, Attorney for the Defendant
P.O. Box 22528

Charleston, South Carolina 29413

Tel: 843.972.9400

10
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Attachments to Letter to SLED:

Agreement {sample)

the land & amenities at BWR, LLC

Tivie Fages | Dasoripiios LIBTE, ¥ apnbicabi
Pub. of Association of Certified
The Fraud Trial 18 Fraud Examiners
716 West Ave., Austin, TX 78701-2727
Lovell Deposition 1 Page # 113-1156 February 16, 2011
Big Water Resort LLC 3 Minutes of BWR, LLC and TLC January 16, 2009
Members Meeting Holdings, LLC held concurrently
Lovell Deposition 1 Lovell states tw.o legal entftles held September 25, 2014
concurrent business meetings
Lease Purchase 25 plus Agreement written by Seller's Executed December,
Agreement Exhibits attor'ney for the purchase of the 2010
land in Clarendon County
Agreement written by Seller’s
Membership Interest 10 attorney for the purchase of the Big | Executed December,
Purchase Agreement Water Resort, LLC {campground 2010
business}
BWR, LLC Financial 5 furnished by Seller with contract to December, 2010
Status documents seil.
pp 77-96 of deposition describing:
1. ages of Seilers (sixties});
2. lack of long term plan
{escrow} to ensure
. protection of business’s
::::sric:igr:l Clark 5 sales contracts by BWR, LLC | March 18, 2015
: 3. lack of lease granting BWR,
LLC {business)“right to use
land and amenities” for one
and two lifetimes/as sold to
member families
Deposition {p. 77) Lovell
Jimmy Steve Lovell 1 g::;zz:sz;;t?ii:i;sh?:ﬁca ted” February 16, 2011
businessmen
Correspondence to/from Sellers and
_ governmental agencies regarding
Sawer Moratorium g fche existence of sewer moratorium 2003-2011
correspondence issues as related to property owned
by TLC Holdings, LLC in Clarendon
i County
Retail Membership Sales 5 ﬁ:nti?li(os; 223:;?‘;;;1{02 ?::;3 -2 Dates varied from

about 2003-2008
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STATE OF SOUTH CAROLINA o)
| ) IN THE COURT OF COMMON PLEAS
COUNTY OF S/ 7 B ST i .. Sy

/)58 /ﬂ%faﬂ%ﬁyj Hidsor) RE Cd_ﬁ DED  CIVIL ACTION COVERSHEET
WS o 2 0p0s 8 - cr. 4eip S5

JAHES ¢, LAHP )
B. ol W 0/;.5‘6/2/.57@/»/ GLERK o

SUHTER C UHTY S .G,
Lyt '67’9*1-/ by DegF L Defendant(s) )

" (Please Prinf) . SC Bar #: - -
Submitted By: /’77(3/%7.(50 r4 Telephone #: 505 ,?pg_z, 7/?
Address: Fax #:

Other:

Eemail: AW Y44 gramiil LB

NOTE: The cover sheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers
s required by law. This form is required for the use of the Clerk of Court for the purpose of docketing, 1t must be filled out completely,
s1gned and dated. A copy of this cover sheet must be served on the defendani(s) along with the Summons and Complaint. .

DOCKETING INFORMATION (Check all that apply)
*If Action Is Judgment/Sertlement do not camplere
[ JURY TRIAL demanded in complaint. [] NON-JURY TRIAL demanded in complaint.
[ ] This case is subject to ARBITRATION pursuant to the Circuit Court Alternative Dispute Resolution Rules.
]
|

This ¢ase is subject to MEDIATION pursuant to the Circuit Court Alternative Dispute Resolution Rules.
This case is exempt from ADR (certificate attached).

oo

NATURE OF ACTION (Check Qne Box Below}

Contracts Torts - Professional Malpracties Torts — Personal Injury Real Property
O Constructions (100) [3  Dental Malpractice (200) 0 Assanlt/Slander/Libel (300) [ Ctlaim & Delivery (100)
O Deht Coltection (¢ 10) [0 Legal Malpmsdice {210) [0 Conversion 310) [0 Condemnation (410)
O Employment (120) O  Medical Malpractice (220) O Motwr Yehicle Accident (320) [0 Fereclosure (420)
[0  General (130) [ Other (299 [] Premises Liahility (330) [0 Mechanic's Lien (430)
[0  Breech of Contract (£10) ] Products Liability (340) [ Pertition {440)
O Other {199) - [0 Personal Injury (350) [ Possession (450)
o Ve Fag /?rrop:;_qféazé L] Other (399) [ Buitding Code Violation (460)
o [ Other (499)
Inmate Petitions Judgment=/Setilements Administrative Law/Relief Appeals
O PCR(500) a Death Settlement {700) [0 Reinsiate Driver's License (800 O Asbitration (900}
O Sexual Predator (510) O Foreign Judgment (710) [0 Iudicial Review (R10) O Maegisirete-Civil {910)
[0 Mamdamus {520) [0  Megistrate’s Judgment (720) [] Relief(820) [0 Magistrate-Criminal §20)
[0 Habees Carpus (530) O Minor Settlement (730} [0 Pomeneat Injunction {830} O Municipal (930}
[0 Other (599} . [N} Transcript Judgment (740) . [] Forfeiture (840} O Probate Court (340)
- [0  LisPendens (750) O Other (299 [Q . sCDOT (950}
O Othet (799) - O Waorker's Comp (950)
S, [l Zoning Boerd (370)
. O Administrative Law Judge (980} .
Special/Complex /Other O Public Service Cammission ($90)
Environmertal {600) [0 Pharmaceuticals (630) [0 Employment Security Comm {991)
Automobite Arb. (610) [ Unfair Trade Practices (640) O Other (599
Medical (620) O Other (659}

Submitting Party Signature: y ' Date: 71% /j’, Zd/?

Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina
Frivolous Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (5/04) Page 1 of 2
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' FOR MANDATED ADR COUNTIES ONLY

Aiken, Allendale, Andesson, Bamberg, Bamwell, Beanfort, Berkeley, Calhoun, Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Fiorence, Georgetown, Greenville, Hampton, Horry,
Jasper, Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsbusg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shell select a neutral and fite 2 “Proof of ADR” form on or by the 210* day of the filing of this

action. Ifthe parties have not selected a newiral within 210 days, the Clerk of Court shal] then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeng to accept cases in the county in which the action has been filed.

. The initial ADR conference must be keld.within 300 days after the filing of the action.

- Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120

days after all defendants are served with the “Notice of Intent to File Suit® or as the court directs. (Medical
melpractice mediation is mandatory statewide.)

. Cases are exemnpt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extreordinary retief such as mandamus, habeas COrpus, Or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters; .
¢. Contempt of Court proceedings;
f. Porfoiture proceedings brought by governmental entities;

Mortgage foreclosures; and

L

Cases that have been previously subjested to an ADR conference, unless otherwise required by
Rule 3 or by statute. _

- In cases not subject to ADR, the Cbief Judge for Administrative Purposes, upen the motion of the court or

of any party, may order a case to mediation,

. Motion of a party to be exempt from payment of neutral fees due to indigeney sbould be filed with the

Court within ten (10) days afier the ADR conference has been concluded.

Flease Note:  You must comply with the Supreme Conrt Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.
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STATE QF SOUTH CAROLINA, .. ) IN THE COURT OF COMMON PLEAS
RECORDBED

COUNTY OF SUMTER - )1
ZDHFEB 13 '7 Civil Action No. 2018-CP-430-1583
JAMES C. CAMPEELL

MB Hutson/MB Hudson,, CLERK BF COURT
MB Hutson/] u son; SUMTER CE}UHTYgS-E‘-
| Plaintiff ) MOTION TO RECONSIDER
} JUDGT, CURTIS? RULING
¥S. ) DATED FEBRUARY 4, 2019,
) RE: HUTSON v. WEISSENSTEIN
A. Paul Weissenstein, Esq., Weissenstein g
Law Fitm, John Doe #2 , )

Defendant(s).

PURSUANT TO RULE 59 (e), PLAINTIFF 1S ASKING AND MOVES THE HONORABLE
COURT TO RECONSIDER ITS FINDINGS OF FEBRUARY 4, 2019, WHICH WERE FOR THE
DEFENDANT AND TO RULE IN FAVOR OF THE PLAINTIFF SINCE THE HONORABLE
COURT ERRED IN ITS RULING BECAUSE THERE ARE ISSUES OF MATERIAL FACT

THAT MUST BE DETERMINED BY A JURY.

1. The date that Plaintiff “knew or reasonably should have known™ the “legal
sig.nificance” of the Retail Membership Agreements (hereinafter referred to as RMAS) with
respect to the land that Plaintiff was to develop is the issue in question with respect to when the
time for the statute of limitations began. Legally that question is a question of fact to be
determined by a jury after a hearing of all the facts surrounding {he purchase of the property in
question by Plaintiff. Of importance in answering that question is what is the standard by which
Plaintiff’s knowledge and capability will be measured, by that of a layman or that of an attorney.
Those are two different standards.l There is no evidence that Plaintiff was an attorney licensed in

SC, which would have placed him under the higher standard.
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2. Significant evidence which raises more than a scintilla of evidence in favor of the

reasonableness of Plaintiff’s knowledge and what Plaintiff should have known when, follows:

3. Plaintiff paid for and received a title opinion on the property in question. A
thorough review of the land records for Clarendon County, SC executed by the experienced
Williamson Research Services and reviewed by Nester and Jackson Law [Firm revealed that there
were no conditions of record that would prohibit the property from being developed. Therefore,
Plaintiff's belief that he, Plaintiff, could develop the property was reasonable. Plaintit did what
Plaintiff knew to do in that situation. The first two pages of the Title Search is attached as
Exhibit “Z* for verification. The full Title Search wiil be produced during Discovery. The Title
Search was completed March 15, 2011, during the 90 day due diligence period as outlined in the
[.ease Purchase Agreement (Exhibit “B”). Plaintiff swears and will demonstrate during
Discovery to the Honorable Court that no title defects caused by RMAs were on file in the
county courthouse, and therefore no title defects by those RMAs were discoverable via Title

Search by the Pro Sc Plaintift.

4. Plaintiff then ran into some issues and the sellers filed an action to evict Plaintiff

from the property.

5. Plaintiff hired attorney, Defendant, to defend an action filed by the sellers to evict

Plaintiff from the property.
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6. Defendant, Weissenstein, was to fully investigate the situation, define the issues,
defend Plaintiff against the eviction, and to file any counterclaims available to Plaintiff, and

advise Plaintiff how to proceed.

7. Plaintiff provided Defendant, Weissenstein, with all the documents necessary for
this purpose. Included in those documents were Exhibits B, C, and D (Lease Purchase Option,
Membership Interest Purchase Agreement, and RMAs. The latter, granted the “sole use” of the

campground properties to RMAs’ holders.

8. Defendant Weissenstein held himseif out as an attorney licensed to practice law in
the state of South Carolina. Weissenstein advertised that he was a real estate attorney. Defendant

Weissenstein held himself out as an expert in real estate faw in South Carolina.

9. Despite Defendant’s claims, Defendant Weissenstein did not ascertain the “legal
significance” of the RMAs to the title of the property that Plainti{f had contracted to purchase

and develop.

L0. Defendant Weissenstein, by his actions, demonstrated to Plaintiff that Plaintiff
could legally develop the property in question. Those actions are verified by Defendant™s
correspondences and signatures in the exhibits attached, leading to Plaintiff’s reasonable beliel
that he could legally develop the property in question:

A) March 31, 2012: Exhibit “Q”: Defendant corresponded with Sellers
attorney regarding drafting “final settlement agreement™ (Y 6) and
“consent order” (Y 4) and stating “I believe that you and I have negotiated

a fair and equitable agreement for bath our clients that hopeluily will
make both of them a lot of money over the next two years.” § 7).
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B) April 3,2012: Exhibit “AA”: Defendant works collaboratively with Plaintiff
for development approval presentations to County Planning Commission,
and informs Plaintiff of upcoming Planning Commission meetings,
submission due dates for subsequent four months.

C) April 12, 2012: Exhibit “J”: Defendant signed Clarendon County Planning
Board Commission's Application for Development to “develop a single
family subdivision at Big Water Resort.”

D) April 12,2012: Exhibit “BB”: Defendant corresponds with Terry Barrett,
Regional Sales Manager for Wells Fargo Home Mortgage in Raleigh, NC
regarding “development of which is being coordinated by M. B.
Hutson....intends to develop... The Big Water Resort...construction
of...cabins on individual lots...seller will enter into contracts with
individual lot purchasers...would apply for a construction perm loan with
you...Please confirm that the terns set forth herein conform to the
agreement an requirements of Wells Fargo Home Mortgage for the
development of this project,” Pages one and two.

E) June 18, 2012: Exhibit “CC”: Defendant corresponds with Sellers attorney
regarding the progress toward approvals and noting: “Ms. Rose at
Clarendeon County said this submission did not have your consent. { told
her that I did not think your consent was required for each stage, but she
and David Epperson {County Attorney) believe that it does...if you agree
with me that your approval of each step of the proposed development is
not required, please let her know....please try to approve this
ASAP...(Rose) she said that she would reaily like to have your letter
before 5:00 tomorrow.”

F) June29,2012: Exhibit “DD”: Defendant corresponds with Sellers attorney.
citing construction commencing target dates, citing delays and resulting
effects on the construction commencement, challenges incurred in
obtaining DHEC approval, and that impact on the project dates, and
requesting that seller’s attorney

“Please contact your clients and let us know what they may be
willing to do as far as additional extensions.”

I1. Until Plaintiff was told by Michaei Medlock, Esq. of the Stewart Title Guarantee
Company in October 2, 2015, that the membership agreements would be a cloud on the title
of some “portions of the praperty” in question, Plaintiff had had no reason to question his ability
to legally develop the property that Plaintiff contracted to purchase, nor did Plaintiff have

enough information to file a malpractice complaint. Plaintiff became shocked and confused over
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the fact that he could not undetstand which portions of the land were defective. It took at least
two months later for Plaintiff to understand which portions of the 109 acres were defective. That
question was answered by the Federal Class Action on December 15, 2015.

Providing the court an example: Should an individual receive a letter

from the Internal Revenue Service that simply states “Dear Sir/Madam,

You owe a portion of your taxes from last year that you have not paid.”

Should a person get out their checkbook. sign a blank cheek, mail it into

the Internal Revenue Service...prior to investigating what part of their

taxes were not been paid?
Please note that the Stewart Title Insurance attorney instantly saw that the RMAs would be a

cloud on some “portions of the property” in question. Even with that information, Plaintiff did

not know which portions of the property title were clouded until a court ruled in g later litigation

the extent of that cloud. (December 135, 2015: Federal Judge Norton’s Order. 2:14-C¥-01583-

DCN-MGRB). This is clearly within the thirty-six month statute.

12.  The only evidence that Plaintiff could have known that the membership
agreements could be a problem was that Plaintiff knew of their existence. Knowing of their
existence does not equate to understanding their impact on title. Defendant Weissenstein is proof
of that. A non-lawyer who has secured a title opinion with respect to the property he purchased
has done all that he can and what is reasonable in order to protect himself with respect to the

purchase of a piece of property.

i3. Plaintiff had every right, and it was reasonable for Plaintift, to rely upon the legal
advice of his lawyer, Defendant, Weissenstein. Defendant’s failure to recognize the “legal
significance™ of the membership agreements was legal malpractice on his part. Plaintiff has an

affidavit from an attorney that states that opinion which puts that issue to a jury, and it is also

[
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proof that Plaintiff was reasonable in Plaintiffs belief that Plaintiff could legally develop the

property in question until such time as a legal professional advised Plaintiff otherwise.

14.  On October 2, 2015, Stewart Title Company advised Plaintiff that portions of the
property had title defects due to the Family Memberships. Once Plaintiff had that information he
searched over two months trving to figure out which portions of the property were defective, but
could not. Plaintiff became confused and in utter disbelief. Plaintiff continued [or the next two
months trying to figure out which “portions of the property“’ were the portions that had title
defects. Since Plaintiff had already been wrongfully evicted off the property on April 15, 2014,
he did not have the ability to re-enter the property and certainly no way to figure out what

parcel(s) of the property was/were defective.

15.  On December 15, 2015, Plaintiff first learned that ALL of the property was
defective by way of the Class-Action lawsuit: After the Class discovery, depositions and
Settlement Agreement was filed in Federal Court, and the Honorable Judge Norton signed off

and approved the settlement, did news of that filter down to this Plaintilf .

16.  Shortly afterwards and for the first time, Plaintiff learned and fully
understood that ALL of the property had title defects preventing ANY type of
development, even though NO membership agreements were ever properly recorded in the
Clarendon County Courthouse. Since the Title Search Plaintiff had scecured during his due
diligence period in early 2011 showed no type of title defect from the RMAs, Plaintiff

reasonably believed that both /te and the RMAs families could use the property. Plaintiff

' Michael Medlock, Esq., $.C. Underwriting Counsel, Stewart Title Guaranty Company correspondence via e-mail.

6
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could construct new cabins for there were many family members who had interest in purchasing
the same while still being able to use the facilities including the lake, 3 swimming pools, club
house, existing cabins, boat launch, camper/motorhome storage and other amenities offered by

the campground.

17. Once Plaintiff was evicted he then lost all monies including his documented
equitable interest’ and hundreds of thousands of dollars that Plaintiff had paid/invested
and consequently lost due to the wrongful eviction of‘vhich Defendant coudd have stopped
by recognizing and filing a defense for the Plaintiff exposing the clouded title and fraud
within the Settlement Agrecment and Consent Order which Defendant had formerly

supported.

18. Noted again, not until December 15, 2015 did, or could the Plaintiff learn
that ALL the property was defective, even though no memberships were ever legaily
recorded. Plaintiff filed his Malpractice suit against the Defendant on November 8, 2018.

That filing date was, in fact, within the 36 month requirement as to the statute limits.

19. Plaintiff’s intention with respect to the property was clearly articulated in the
Lease Purchase Agreement. The property Plaintiff was to develop was also displayed on
drawings that were submitted to the Clarendon County Planning Commission for the purpose of
obtaining permits to allow the development of the property in question. It was clear to both the

Plaintiff and Defendant Weissenstein, who was actively in contact with the Plaintiff, the county,

? Bxhibit “0”. Affidavit and Equitable Interest by Bonham Gardner.
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and Wells Fargo on behalf of the Plaintiff and perspective buyers as to what property and what

activity Plaintiff intended with the property.

20.  We know that Defendant supported his client, Plaintiff, to sign a Consent Order
and Settlement Agreement to develop property that could not legally be developed due to the

prior (700+) RMAs to use that exact property in question for time periods of up to 70 yeats.

21.  The Lease Purchase Agreement required Plaintiff to not only develep the property
but to also to pay for the property by the sales of individual lots within 2 years of signing the
agreement. Those are mutually exclusive alternatives. The membership agreements were prior in
time, which legally precluded the development of the property by Plaintiff. or anyone else.
Therefore, the documents Defendant had his client, Plaintiff, sign could s be legally valid. If
gither Defendant or Plaintiff had understood that legal situation, these documents {Settlement

Agreement and Consent Order) would not have been signed.

22. It was reasonable for Plaintiff to have not understood the legal implication of the
membership agreements. It was nz0f reascnable for Defendant Weissenstein to have not
understood the legal implication of the membership agreements. As a licensed attorney and an
expett in real estate, Defendant should not have advised Plaintiff to sign the Set{lement
Agreement and Consent Order. Instead, Defendant should have advised Plaintif(f to file a

counter-claim seeking damages from the sellers relative to the defective title.

23.  The greater weight of the evidence, as to the reasonableness of Plaintift’s belief

and Plaintiff*s ability to understand the legal implication of the membership agreements, is in
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favor of Plaintiff. Therefore. the date that triggers the statute of {imitations is not when Plaintiff
knew of the existence of the membership agreements, but when the legal implication of the
membership agreements upon the title to ALL the property in question raised the issue of a cloud
not on “portions” but upon ALL of the title. That did not happen until December 15, 2013,
when the Federal Court action and Settlement Agreement between the owners of the RMAs and
the owners of the land resolved that ALL the land was covered under the RMAs. Plaintiff had
no method of knowing nor understanding that all {09 acres of said property was defective until
DECEMBER 15, 2015 which places him within the 36 month statute for he filed the

malpractice on NOVEMBER 8, 2018.

24. A conclusion that knowledgé of the memberships alone elevates Plaintiff’s
responsibility of knowing to the status of an attorney is not reasonable, and. it is #of supported by
any evidence period. Plaintiff is not an attorney and cannot be required to possess the legal
acumen of an attorney. It would be injustice for any court to rule in such a manner. This is
especially true when the very attorney that the Plaintiff hired, Defendant Weissenstein, failed

himself to understand the significance of these agreements.

25. Plaintiff/Pro Se is concerned about justice and fairness and therefore wishes to speak
of the following concerns, in fight of the Honorabte Judge Curtis’ ruling:
a. Judge Curtis vefers in the open hearing to Defendant’s attorney, Steve Kropski,
Esq.. several times as “Steve™ (by first name only), which indicates more than a
strictly professional association.
b. The Defendant, Weissenstein, his daughter, and Steve Kropski practice law in

the Honorable fudge Curtis’s Courtroom.
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¢. Plaintiff/ Pro Se is not a officer of the Court and even though Plaintiff has
submitted concrete evidence that should send this case to a Jury, the Judpe ruled

from the bench to deny Plaintift his right for a jury trial.

Therefore, Plaintiff Prays for the following:
a. The Honorable Judge rule to deny Defendant’s motion to dismiss this case.
b. Plaintiff be given a open hearing for this reconsideration before tﬁe Honorable Judge
Curtis rules in favor of Defendant’s motion for dismissal.
c. Due to the overwhelming evidence that demands this case be sent to a Jury, Plaintiff
prays to be given a speedy Jury trial.
d. Plaintiff provided an expert affidavit from Mark Hardee, Esq. which seems to have been

ignored by this court. Plaintiff has been demaged in excess of $2.5M by Defendant,

Respectfully Submitted on this 13th day of February, 2019,

B Hftson, Pro Se

P.O. Box 2753
Orangeburg, South Carolina 29116-2755
Telephone: (803)308-2714

A Copy has been e-mailed and has been placed in the mail on February 13.2019. to:

Steven Kropski, Attorney for the Defendant
P.O. Box 22528

Charleston, South Carolina 29413
Telephone: (843} 972-9400
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Comamission on Judicial Conduct
{1220 Senate St., Suite 309
Columbia, SC 29201

Commission on Lawyer Conduct
(220 Senate St., Suite 309
Columbia. SC 29201
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EXHIBITS: Hutson v A Paul Weissenstein CIVIL CASE 2018-CP-43-1583

EXPERT WITNESS AFFADAVIT: MARK HARDEE, ATTORNEY

ATTORNEY RETAINER AGREEMENT: HUTSON: WEISSENSTEIN

LPA -LEASE PURCHASE AGREEMENT

MIPA -MEMBRSHIP INTEREST PURCHASE AGREEMENT

REAIL MEMBERSHIP AGREEMENT

PLAT

FEDERAL JUDGE NORTON’S ORDER PP. 15-20

A PAUL WEISSENSTEIN'S ANSWER TO APPLICATION FOR EVICTMENT 11-9-11

T mO A =] =

SA -SETTLEMENT AGREEMENT WITH PLAT

CO -CONSENT

ORDER (SC JUDGE GEORGE JAMES)

PAUL SIGNED CLARENDON COUNTY PLANNING COMMISSION APPLICATION

CLARK DEPOSITION {3-18-15); BWR HAD NO LEASE TO OPERATE

STEWART TITLE LETTER 10-2-15

EMAIL HUTSON TO KROPSKI - 3PP

MOTION FOR THIRD PARTY DEFENDANT DEPOSITION TAKEN IN FEB 2PP

EQUITABLE INTEREST AFFADAVIT: BON GARDNER, EXPERT

PAYMENTS TO TLC VIA CHECK AND WIRE TRANSFER

EMAIL FROM APW TO TOM HARPER 3-31-12

=

SC COMMON PLEAS: MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR
SUMMARY JDGEMENT

RULEGO b, c, d

LOVELL DEPOSITION 2/16/11 BWR LOSSES

! ! ! (ANOTHER COPY OF “T")

NOV. 9, 2015: NOTICE LETTER FROM MBH TO APW

MARK HARDEE AFFADAVIT RE-SUBMITTED -

ENVELOPE: Sent papers to SLED (July 21, 2016)

Attachments to SLED letter sent July 21, 2016

N|=<|x|=|<|cC|diwn

TITLE SEARCHPP.1 &2

APW email to MBH re: County Planning Meetings and deadlines

APW email to Wells Fargo for project financing - 2pp

APW email to Tom Harper, Esq. re: lack of approvai letter from seller

DD

APW email to Tom Harper, Esq. re: approval delays and request for additional
extensions

YELLOW Highlighted accompanied Reconsideration Request.




| Sy e ARl O

10. Explain indetail what it is you are requesting permission to. 3. Aftach supportmg decumentation-andfor
data if necessary or applicable.

cvafor a Zingle {iwu‘/\r' 4’{.{(44:((,-{/1',%!;.»1 a'!L g(:q tinfor resects
Cl — [ J

i

Sipuature of Applicant:, C//m‘

1-.

Swom.to and subscribed before me thiz [ Z dayof __Appr, | Year 26 12
F B
S, ~ 7
R

ﬂﬁﬂtﬂy?ﬂbﬁc My Commission Expires ﬁg% B 20y

PERFORMANCE ZONE CERTIFICATE

Clarenden Counity Planning Commission Hearing Date:

Upon the bagis-of the above 2pplication, the statements in which are made apart thereof, The Clarendon Gounty
Planoimg Conmission: Bpproves the proposed use, in so fhr as el other applicable fequirements of the Clarendor
County Unifisd Development Code, Ordinanes 201%-05, are adhered to,

Chaizman, Clarendox County Planning Commissiog

This certiflicate shait expire 365 days-from the Planning Commissien_ﬂesring Date wnless a Use or Building
Permit has been issned for the 2pproved use. This ccrtificate neither implies woy authorizes ihe
comimeRcemént of cotstruction without the issuance of a Buiiding Permit.

Application Denjed®

Reason for Derdal:

Chaitman, Clarendon County Planaing Comrmission

*Applicaat may not res BPYY for the same use with 365 days of the above Planning Commission Hearing Data.

Fage 2 of 2
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FTC WEBMAIL Page 1 of 2

INBOX Compose Addresszs Foldets Optfons FTC WEBMAIXIL,

Current Folder: Sent

< Message List ¢ Delete Edit C} Q) Q'ﬂ Forward Forward as Attachment ﬁ*’ Reply ﬁ:‘{' Reply All
Message as New -

Subject: RE: Big Water Resort
From: pwiaw@ric-i,net ;P} CQ ; %fg@__e Wéﬂfd (5 g
Pate: oal, March 31, 2012 b:57 pm kf
To: THarper@wcsr.com ;&ég WW ,_S@’ﬁ”fﬂ

Priority: Normat
View Full Header | View Printable Version | Download this as a file | View Message details

Options: | View as HTML

Dear Tom,
Mr. Hudson has signed the agreement and same is attached

hereto. Please provide us a copy signed by your clients as soon as
possible.

I have also attached a proposed letter to be signed by
Mr. Hudson per the agreement. I will provide it once I have received the
signed agreement from your clients.

Please provide the wiring
instructions 50 that we can send the initlal $8000 payment.

1
look forward to receiving the proposed consent order from you soon which
I understand will be signed by me and Mr. Hudsor as well as by you and your

clients.

I trust that this resolves the court hearing
scheduled for Wednesday, and I am taking it off my calendar.

Thank ' ‘
you for all of your hard work, especiaily over the past few days, in preparing
the drafts and the final settlement agreement.

I believe that you
and I have negotiated a fair and equitable agreement far both our ciients that
hopefully will make both of them a lot of money over the next two vears. -

I hope that you have a good rest of the weekend.

Yours very

truly,

A. Paul Weissenstein, Jr.
APWir/lle

https://webmail. fte-i net/src/read_body.php?mailbox=INBOX . Sent&passed id=9476&start... 3/3 1%%52




Fed. D #87-1077425

E104
Mareh 18, 2011

Number:

Date:

Bill To: .
Nester & Jackson /.;
P O Box 349 -

Santee, S5C 25142

Your File Number

Tax Wap Parcel Number Sarvice Rep. Owner/Client,

TLC Hoidings, LLC

S

-

TRz {61

035-05-00-001, et al SLE
Dascription Amount
60 year search — 035-05-00-001 « A4FAC - 160.00
50 year search - 035-06-02-007 # O, Bl AC 160.00

_i':-/ > 10yr update - D35-06-02-005 90.00

A > 10 yr update — 035-06-02-00B {w/add'l chain for access 120.00
strip)

i > 10 yr update - 035-06-02-002 - 90,00
60 year search - 035-00-00-013 + B, % Q¢ 160.00
SCPER - Leased Portion VOROTS PT®-= 5OV R 90.00
Copies 15.00

L
| NESTER & JACKSON/ OPERATING ACCOUNT 3373
Williamson Research Services - 371672011
Big Water Resort e 885.05
o - ” D I ! L ‘ \\ 1y | |
803 UG LULY Sonie Coo iy v '
.%:‘: \
J‘ , : -I‘I. i e "_'-a
N il E \-._ TN 3
_____ ] i AN % "\\ ¥
NN RN ' . P
et ) ;e R
e \
' \ g
e D g /’
v .:
Operating Account - SCB title work v $85.00
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035-00-00-014-CD

ST Qa3-00-00-013-00

035415-00-002-00

-084-47-00.001-00

© Ceowd .

034-10-00-00100
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8/15/2018 Fwd: Meetings and deadlines

O Replyall|v T Delete Junk|¥  ees

Fwd: Meetings and deadlines

M.B. Hutson <mbh4444@gmail.com> = 5 Replyall |v
Yesterday, 12:15 PM
ods06535¢cpc ¥

Inbox

E This item will expire in 30 days. To keep this item longer, apply a different label.

E Label: 30 days Delete CPC mailbox (1 month) Expires: 8/13/2018 12:15 PM

MBH

"Great minds discuss ideas;

Average minds discuss events;

Small minds discuss people, *
- Eleanor Roosevelt

---------- Forwarded message ----------

From: MB Hutson <mbh4444@gmail.com>
Date: Thu, Apr 5, 2012 at 6:52 PM

Subject: Fwd: Meetings and deadlines

To: Wireless Printer <mbh4444@hpeprint.com>

MBH
Sent from my iPhone -

Begin forwarded message:

From: pwlaw®ftc-i.net

Date: April 3, 2012 2:44:35 PM EDT
To: mbh4444@gmail.com

Subject: Meetings and deadlines

The schedule for the Planning Commission times is as follows: the Planning Commission
meetings are on the third Tuesday of each. The next available one is May 16. You wili need to _
submit everything by Friday, April 13, 2012. The meeting after that is June 19 with a May 18
deadline. The meeting after that is July 17 with a June 15 deadline. The meeting after that is
August 21 with a July 20 deadline.
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htips:#outlook,office.comfowa/projection.aspx

112



8/15/2018 Fwd: tetler Terry Barett | g
' - ExhibiTl
D Replyalt)y @ Delete Junk|V  see % 2 { b B){B

Fwd: Letter Terry Barrett

M.B. Hutson <mbh4444@gmail.com> w 5 Replyall |v
Yesterday, 12:08 PM
ods06535¢cpe ¥

Inbox

i This itemn will expire in 30 days. To keep this item longer, apply a different label.

E Label: 30 days Delete CPC mailbox (1 month) Expires: 9/13/2018 12:08 PM

MBH y@/
"Great minds discuss ideas; DV/ / WVL

Average minds discuss events;
Small minds discuss people, " M%
- Eleanor Roosevelt [4//
---------- Forwarded message ----~--~--
From: <pwlaw@ftc-i.net>
Date: Thu, Apr 12, 2012 at 441 PM
Subject: Re: Letter Terry Barrett
To: mbh4444@gmail.com

Mr. Hudson,

Below is the proposed letter to Terry Barrett at Wells Fargo Home Mortgage (we intend to send via email
to him} for your review,

Yours very truly, | | % '

Laura L. Emrich
Paralegal

Terry Barrett, Regional Sales Manager
Wells Fargo Home Mortgage

7721 Six Forks Road, Suite 116
Raleigh, NC 27615

Dear Mr. Barrett,

[ attempted to call you to discuss with you The Big Water Resort near Summerton, South Carolina,
the development of which is being coordinated by M. B. Hudson. Mr, Hudson tells me that he has tatked to
you a couple of times regarding this, including yesterday April 11, 2012,
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8/16/2018 Fwd: Letter Terry Barrett ExhibT 4
' (- 2/2)

$ Repiyall|v [ Delete Junk|v s y

In order to be sure as to the development and funding of this project, | am writing you this letter
and request that you confirm that this is the understanding of Wells Fargo Home Mortgage, as well.

Mr. Hudson intends to develop a portion of The Big Water Resort Campground by construction of
numerous cabins over the next year. He anticipates that the first phase will involve the construction of
probably 54 and as many as 72 cabins on individual lots.

Mr. Hudson anticipates that the seller will enter into contracts with individual ot purchasers and
that each lot purchaser will at that time make a small down payment and then would apply for a
construction perm loan with you. At the time of closing, and Mr. Hudson hopes to have a mass closing of
most of these cabins more or less simultaneously, the clients would pay to me the balance of the required
down payment percentage. Mr. Hudson anticipates that the amount will be set by you at between 15 and
20% of the ultimate purchase price of each cabin based on each individual applicant’s credit
worthiness.

Each lot will have developed on it a 2 bedroom 2 bath cabin on deeded lots with an anticipated
sales price of between $130,000.00 and $148,000.00, depending on lot location.

At each closing, Wells Fargo will disburse to the property seller the difference between the down
payment and the lot purchase price. The seller/developer will use those funds to complete the installation
of infrastructure (roads, sewer, and water) simultaneously while the cabins are being constructed, and to
obtain releases of the property from the existing indebtedness on the property.

The infrastructure contractor will be required to post bond with the county for the work to be done
and, if you so desire, will provide his credentials to you for approval. From the lot purchase price, the cost
of the infrastructure improvements will be escrowed to ensure payment to the contractor for services
rendered in constructing those improvements.

After the balance for lot purchase has been paid at the initial closing draw by Wells Fargo for each
cabin, additional draws will be made by the cabin contractor from the construction loan funds, in the usual
manner. Mr. Hudson understands from his discussions with you that when Weils Fargo gives approval for
the loan, it locks in that approval for six months, from the date of approval to the date of the.construction
perm fot closing.

Please confirm that the terms set forth herein conform to the agreement and requirements of Wells
Fargo Home Mortgage for the development of this project.

If you require anything further, or if anything in this letter is not accurate, please do not hesitate to
let me know.

Yours very truly,

A, Pautl Weissenstein, Ir.

APWir/lle
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811512018 Fwd: Approval

O Replyall{v T Delete Junk|V  ees X

I'm generally around —if you can get the materials to me, | wilt do my best to make the Tuesday at 5:00 deadline.

cc

Thanks.

Tom

From: pwlaw@FTC-I.NET [mailto:pwlaw@FTC-1.NET]
Sent: Monday, June 18, 2012 3:34 PM

To: Harper, Thomas

Cc: MB Hudson

Subject: Approval

Dear Tom,

Mr. Hudson has submitted additional designs to Clarendon county planning. Ms. Rose at Clarendon
County said this submission did not have your consent. I told her that I did not think your consent was
required for each stage, but she and David Epperson (County Attorney) believe that it does.

I have suggested to Hudson that he try to get copies to you (I don't have copies), but if you agree with
me that your approval of each step of the proposed development is not required, please let her know. If I
am wrong (I have not reviewed the settlement) please accept my apology but also please try to approve
this ASAP. Ms. Rose said that she would really like to have your letter before 5:00 tomorrow.

Yours very truly,

A. Paul Weissenstein, Jr.

IRS CIRCULAR 220 NOTICE: To ensure compliance with requiremants imposed by the IRS. we inform you that any U.S. fax advice contained n lhis
communication {or in any atiachmeni) is not intendad or wrilten to be used, and cannot be used, for the purpose of {i) avoiding penalties under the Internal

Revenue Code or (i) promoting, marketing or recommending to another party any (ransaction or matier addressed in this communication {or in any

hitps:foutlook. office.comiowa’projection.aspx 29 1 213




8/15/2018 Fwd: {Fwd: Marta Rose conversation]

 Replyall{v [ Delste Junk|v  ese M

From: pwlaw@FTC-LNET
Date: Fri, June 29, 2012 10:38 am
To: "T Harper" <THarper@wcsr.com>

Dear Tom,

I talked to Maria Rose last week and Mr. Hudson and [

talked to her again to try to make sure that we understood the time frame
for approval for this subdivision development.

At the time that we

entered into the contract, we thought that the subdivision could be
approved for construction to commence by mid-July, we figured with a
couple of delays it should be ready to begin by mid-September. However, we
now understand that instead the earliest it is likely to be ready would be
mid-November. The documentation that is submitted and will be considered
at the July meeting is a revised sketch plan. If they approve the revised
sketch plan, then he will then attempt to obtain all of the approvals, etc

from DHEC and Mrs. Rose says that the gquickest that DHEC will turn around
an approval request is 30 days, and that would be lucky. But she does not
anticipate that the preliminary plan approval could be considered by
planning before the September 18 planning commission meeting. Because the
deadiine to submit documentation for the October meeting is September 14,
we would be unable to submit any documentation in time for an October
meeting. We cannot submit a prepared final plat until the preliminary plan

is approved (which we hoped would be in September). Construction cannot
begin nor can properties be offered for sale until the final plat is

approved by the planning commission. I asked if the plat could be approved
administratively by her, and she said that because that it is a

subdivision plat it would require approval by the actual planning

commission when they meet in mid-November.

The contract and consent

order that has been signed by the parties anticipated a faster timeline

than this. You will recall when we first began negotiation we had hoped

that the timeline would possibly allow development to begin in June. Now

it does not appear that development can even begin until November at the
earliest. Mr. Hudson anticipates that he would have trouble making
$8,000.00 per month payments continuing into the fall. Please contact your
clients and let us know what they may be willing to do as far as >
additional extensions. Mr. Hudson has incurred a lot of expense in trying

to get the development to an approval stage, and before additional
expenses incurred, wants some assurance that TLC is willing to work with
him through these delays.

Yours very truly, 292

hitps:/outiook.office.comfowa/projection.aspx 213




STATE OF SOUTH CAROLINA ; IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER
RECORDE Civil Action No. 2018-CP-43-1583
WA FEs 18 P 13 25

MB Hutson/MB Hudson,
SAMES C. CAMPBELL
Plaintiff CLERK OF IQ‘QI{IRT c
SUMTER COUNI Y, ;,iw . RESPONSE OBJECTING TO
v ) THE ORDER OF THE
) COURT
A. Paul Weissenstein, Esq., Weissenstein ;
Law Firm, John Doe #1 )
Defendant(s). ;

The Plaintiff, Hutson, hereby objects to the form and content of the order of the Court drafted by

Defendant’s Attorney, “Steve,” in this cause.

The reasons for the objection are that there are numerous misstatements of facts, conclusory
findings that are not supported by the law, these so called facts that are supposed to present the
case in the light most favorable to the plaintiff but they in no way present this case in the light
most favorable to the plaintiff. In reality, “Steve,” has presented the evidence that “Steve” has

found most favorable to his mal-practicing client, Mr. Weissenstein.
In support of the Plaintiff’s statement please find the following presentation:

1. There numerous dates “Steve” has given that are incorrect. He also fails to mention,

in his citing of the inquiry of title through the realtor to the landowner’s attorney at that

_ time, Bill Coffey, Esq., that he, Hutson, never received a response from either of those




two parties, even after multiple atternpts. (There exists NO evidence that would indicate
otherwise.) Therefore, Plaintiff, as a responsible purchaser, had a professional Title
Search executed through attorney Ron Nester, Esq. in Santee, S.C. The Title Search did
not show any defects related to the Membership Agreements. Therefore, Plaintiff,
Hutson, as a laypersoﬁ, moved forward, believing that there was no impact on the land

from the Retail Membership Agreements.

2. Steve drew a conclusion that plaintiff could not sustain an action against the “TLC
parties”. This is not true, TLC parties, the LLC through its members and TLC’s various
attorneys conspired to perpetrate a fraudlon an innocent purchaser. It just happened to be
the plaintiff, Hutson. They did this in the structuring of the campground business and a
separate holding company to protect the real estate. If you read the business minutes of
January 16, 2009, for TLC and Big Water Resort (attached) you see multiple layers of
consﬁiracy to defrand a purchaser. This includes hiding (by not recording the
membership agreements at the register of deeds as required by law) the impact of the
membership agreements which are a cloud on the title to the real estate. Plaintiff, Hutson,
was induced to enter the contract to purchase Big Water Resort business by the fraud that
Hutson could develop the real estate which he could not. Weissenstein did not recognize
this and take action to remove Hutson from a contract to purchase a property that was

losing $200,000.00 plus each year.

3. The Lease/Purchase Agreement, EXHIBIT “B,” itself was invalid for two reasons.
First, it was impossible. Hutson was required to develop the property and sell individual

lots in order to pay for the property. That is the method specifically set forth in the
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| contract. Since there was a cloud on the title (even though it was hidden from the public
record) Hutson could not develop the property within the time frame specifically set forth
in the contract. Second, there was no consideration in the contract (lease/purchase
agreement) in favor of Hutson. Hutson’s goal was defined in the contract and was the
basis making for making the purchase possible. Since Hutson could not legally perform

the contract it lacked consideration and was not a valid contract.

4. TLC parties and their various atforneys understood this, and they failed to disclose
this fact to the court that signed off on the consent order. This is Extrinsic Fraud upon the
Court. This is one of the most grievous and dilatory things that can be done in our court
system. TLC and its attorneys had a duty, at the time this Settlement Agreement and
Consent Order was signed, to disclose this fact. TLC and its attorneys had gained the
upper hand in this situation by violating the law (they refused to record the membership
agreements against the land they restricted, which created, to the public, the false
impression that the land was free from encumbrances, when, in fact, the land was
encumbered for up to 70 years in some cases (2 lifetimes). When TLC parties and its
attorneys failed to make this disclosure it caused the court to sign an arder requiring
Hutson to perform a contract Hutson could not possibly perform and took from Hutson
the right to pursue the valid claims Hutson had against TL.C parties and their attorneys.
The court unknowing gave TLC parties and its attorneys the sword of res judicata to slay

Hutson at every tumn for the future.
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5. There may be other valid bases for defeating TLC Parties and its attorneys, but these
are sufficient to demonstrate “Steve’s” failure to present Plaintiff, Hutson’s, case in the

light most favorable to Hutson.

In conclusion, Plaintiff would quote Martin Luther King, Jr., “injustice anywhere is a threat to
justice everywhere.” This could not be truer than when injustice prevails in our court system. If
honest law-abiding citizens cannot receive a just result in our court system what are they to do?
The effect of the court’s order, as “Steve” has drafted it, basicﬁlly says that Hutson, a private
citizen without a law degree, is to be held to the standard of an attorney while Mr. Weissenstein,
who has a law degree and is licensed by the state of South Carolina to practice law in its state, is

not held to any standard. No mind, that is capable of reason, can draw such a conclusion.

Hutson hereby requests that this court set aside its erroneous judgment in favor of Weissenstein,

grant Hutson the jury trial to which Hutson is entitled.

Respectfully Submitted on this 19th day of February, 2019.

M é@/kmw

MB Hutson

P.O. Box 2755
Orangeburg, South Carolina 29116~2755
Tel: 803 308 2714

A Copy has been placed in the USPS on the 2 // ?&/9-2 a/ﬁ, to:




Steven Kropski, Attorney for the Defendant

P.O. Box 22528
Charieston, South Carolina 29413
Tel: 843.972.9400
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Big Water Resort LLC
Members Meeting
Jammary 16, 2009

\ meenng of the Members of Big Water Resort LLC was held on January i6, 2009 in
(Cabin 18 on The Big Water locaton at Summertown, SC. The meeting was called to
nrder by Steve Lovell, Managing Member. All three members -Steve Lovell, Jim
Thigpen, and Richard Clark - were present.

Primary objectives of the meeting were to review fiscal results for calendar year 2008 and
astablish action pians for calendar year 2009. Big Water Resort LLC books were not
officially closed by the meeting date, but it was established that because of the poar
conditions of the United States econcmy and local economy that 2008 was a Very poor
year. Serious negative cash flows were experienced in the last half of the year and the
LLC was only able to operate berause of Capital Calls on the members and, once again,
by not making any payments to TLC,LLC who owns the property. [t was pointéd out to
member Thigpen that he had not participated in any of the Capital Calls and that he was
significandy behind the other members in his Capital Account on the LLC"s books.
Thigpen provided no answer as to why he did not participate other than that he did not
have the funds and he didn’t anticipate have any funds any time soon.

Based on the financial review of 2008 and the projected economy of 2009 and beyond, it
was determined that the company could not generate cash to continue the operations
under the current business medel. Discussion was held concerning possibie actions the
LLC could take to remain viable. Below are the main points of that discussion:

. Complete shutdown of operations

1. [mmediate shutdown
2108
Immediate cash savings
Backlash from those who owned use memberships in Big Water facilities
Negative impact on employees
Negative impact on possible sale of the company
Long term cost could be preater
~Negative perception

5. Phased shutdown
Jros
Minimize cons listed above
2educe membership risk problem
Cons
Difficult to administer
“More costiy short term
Requires more strategy and implementation

3ig Water 002@8
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Diffieu
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\Aajor topics discussed continued:

Develop mar
Rernove 506 assets DOW currentl
erale income thru other uses

Office) and gen
Create and plan events for off-scason uses

ocal or state govemment entity

y used for sale of mem

5. Explore selling to }

6. Explore X benefits if assets Were given away

above alternatives,

Myron Smith who is esently
pusiness of his tyPe, and instrumental in campground operations. The
be the best way to accamplish option 3 with the least amount of
disruption to present employees and M. Smith. A Heads of Agreement (copy attached)
i dmﬁe(landwnstobcpmsentﬂdtﬂ M. Smith the following -
est and if S0, could he obtsin the

members felt this would

to accomplish this task was

day to determipe if be had inter
acquisition

smously agreed lo cease sales efforts

The meeting was then adjourned.

keting plan thet achieves financial objectives

to geperate fees during off-season

the members unanjmously decided that a

lthe LLCtoam outside source shonid be
i taining a uy-back option should a

LLC shouid first be offered to

ips (example-Sales

made; but that action

whohasvastexpm'imcein

resources o make the

jmmediately umtil the LLC
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER
CASE NO.: 2018-CP-43-1583
MB HUTSON A/K/A MB HUTSON,

Plaintiff,
DEFENDANT PAUL WEISSENSTIEN’S
VS. MEMORANDUM IN OPPOSITION TO
PURPORTED MOTION TO RECONSIDER
PAUL WEISSENSTEIN (Attorney)/
PAUL WEISSENSTEIN,

Defendant.

Via order entered February 25, 2019, this Court granted summary judgment for the
Defendant. On February 26, 2019, the undersigned emailed the entered order granting summary
judgment to Plaintiff. (Exhibit A).

Prior to entry of the order granting summary judgment, on February 13, 2019, Plaintiff
filed a document entitled “motion to reconsider.” On April 12, 2019 the undersigned received a
hearing notice related to the subject motion to reconsider, setting a hearing on the motion for April
22,2019. Defendant respectfully requests that the motion be dismissed without oral argument as
defective, as no proper or valid motion to reconsider pursuant to Rule 59(e) was filed.

“A motion to alter or amend the judgment shall be served not later than 10 days after
receipt of written notice of the entry of the order.” Rule 59(e), SCRCP. “A motion under Rule

59(e) is timely if it is served not later than 10 days after receipt of written notice of the entry of the

order.”" Coward Hund Constr. Co. v. Ball Corp., 336 S.C. 1, 3, 518 S.E.2d 56, 57 (Ct. App.
1999)(emphasis added).
Here, no Rule 59(e) motion was filed within 10 days of the entry of the order granting

summary judgment. Moreover, the undersigned expressly advised the Plaintiff that he need not
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wait until entry of the order to file a motion to reconsider. (Exhibit B). Thus, there is no pending
motion to reconsider.

Similar facts were recently discussed by the South Carolina Supreme Court in Overland,
Inc. v. Nance, 423 S.C. 253, 256, 815 S.E.2d 431, 432-433 (2018). In Overland, the Supreme
Court reiterated that the time limitations of Rule 59(e) cannot be altered by the trial court or
agreement of the parties. Id.

Specifically, the Supreme Court identified that the Circuit Court loses jurisdiction over the
matter after the time period for filing post-judgment motions lapses. Id., (citing, Russell v.
Wachovia Bank, N.A., 370 S.C. 5, 20, 633 S.E.2d 722, 730 (2006)(“Generally, a trial judge loses
jurisdiction over a case when the time to file post-trial motions has elapsed.”); Doran v. Doran,
288 S.C. 477, 343 S.E.2d 618 (1986) (on appeal from an order entered just before the effective
date of the Rules of Civil Procedure, holding the trial court lost the power to modify the final order
after end of the term of court, and noted that under Rule 59(e) the trial court would have the power
to alter or amend such an order for a ten-day period after entry of judgment)).

In summarizing their clarification of the rule, the Supreme Court held “the failure to serve

a Rule 59(e) motion within ten days of receipt of notice of entry of the order converts the order

into a final judgment, and the aggrieved party's only recourse is to file a notice of intent to appeal.”

Overland, 423 S.C. at 257, 815 S.E.2d 431, 433 (emphasis added).

Here, when Plaintiff filed the current motion purporting to be a motion to reconsider, there
were no orders entered that could be reconsidered. On February 25, 2019, the order granting
summary judgment was entered. Thereafter, Plaintiff did not file a Rule 59(e) motion.

Accordingly, there is no valid motion to reconsider pending.
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Furthermore, as no Rule 59(e) motion was filed within 10 days of entry of the order
granting summary judgment, the order granting summary judgment is a final order and the Court
lacks jurisdiction to alter or amend the subject order. Thus, the purported motion to reconsider
should be dismissed without oral argument.

To the extent that the Court decides to hear the purported motion to reconsider on the
merits, the motion fails to identify any grounds for reconsideration.

A party may request that a trial court reconsider its prior ruling where the party believes
the trial court misunderstood, failed to fully consider, or overlooked an argument or issue. Elam
v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772, 780 (2004). As the purported
motion to reconsider was filed prior to entry of the order, it necessarily does not identify any
specific error of law or material argument or issue. Moreover, the purported motion to reconsider
simply reiterates the same arguments made at the hearing on the motion for summary judgment.

Thus, to the extent that the Court decides to hear Plaintiff’s motion to reconsider on the
merits, the motion should be denied.

CONCLUSION

For the reasons stated herein, the purported motion to reconsider should be dismissed as
the order granting summary judgment has become final, and the Court lacks jurisdiction to alter
or amend the subject order. Defendant respectfully requests an order dismissing the purported
motion to reconsider without a hearing.

Further, to the extent the Court decides to hear the motion on its merits, Plaintiff identifies

no grounds for reconsideration and the motion should be denied.

[SIGNATURE PAGE TO FOLLOW]
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This 12 day of April, 2019.

PO Box 22528
Charleston, SC 29413
843-972-9400

Respectfully submitted,

EARHART OVERSTREET LLC

By: s/Steven R. Kropski

STEVEN R. KROPSKI
State Bar No.:101441

Attorneys for Defendant Paul Weissenstein
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Steve KroEski . i}

IO
From: Steve Kropski
Sent: Monday, February 11,2019 1:10 PM
To: ‘H Hutson'
Subject: RE: evidence

Good afternoon Mr. Hutson:

| received your email from this weekend and this email. | will have a proposed order completed soon. As far as a motion
to reconsider, | am not providing you legal advice but generally that would need to wait until Judge Curtis signs the
summary judgment order.

Steven R. Kropski
Attorney
Direct 843 972 9404

Earhart OVerstreel | oo sosses, crareston, ¢ 20013

ATTORNEYS AT LAW

oosmeasars

From: H Hutson <hutson4444@gmail.com>

Sent: Monday, February 11, 2019 12:50 PM

To: Steve Kropski <steve.kropski@earhartoverstreet.com>
Subject: evidence

Good morning Steve. | was reading a letter this morning that Paul ( your client ) wrote to Wells Fargo Mortgage
Department confirming WFM would make construction and permanent loans on the BWR property.

This will be used in front of a Jury. Paul is so guilty. | don't understand why Paul's insurance company would put so
much work in trying to avoid responsibility against me knowing full well | was extremely damaged by Paul's malpractice.

Respectfully,

MB Hutson

EXHIBIT

B
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Steve KroEski

From: Steve Kropski

Sent: Tuesday, February 26, 2019 12:19 PM

To: ‘H Hutson'

Subject: Hutson v. Weissenstein

Attachments: Order Granting Summary Judgment (signed).pdf

- d3Td ATIVOINOHLO3 13

Good afternoon Mr. Hutson:

| told you | would email you the signed order when it was filed. Please find attached the filed order granting summary
judgment in favor of Weissenstein. | believe the Court likely mailed a copy to you as well, however, please let me know
if you are unable to open the attachment.

Steven R, Kropski
Attorney
Direct 843 972 9404

Earhart OVerstreet | v s s creston, sc 29413

ATTORMNEYS AT LAW

-
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STATE OF SOUTH CAROLINA g IN THE COURT OF COMMON PLEAS "
COUNTY OF SUMTER m_CﬁJF?Dr.D
7814 DEC ;),_ Giviljagtion No. 2018-CP-43-1583
s peren )
JEFTS O CarMPeELL
MB Hutson/MB Hudson, iLLLE;! s \C[! Uy
" HL(DDJFETYSC
Plaintiff )
PLAINTIFE’S RESPONSE TO DPEFENDANT’S
vs ) MEMORANDUM IN SUPPORT OF MOTION
' ) TO DISMISS OR FOR SUMMARY
g JUDGMENT
A, Paul Weissenstein, Esq. )
Defendant. ;
)

Even though Plaintiff has filed within the Court much evidence as to the malpractice by
Defendaﬂt Paul Weissenstein, and Defendant’s attorney filed on December 10, 2018,
during the hearing yesterday his “DEFENDANT PAUL WEISSENSTIEN’S
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS OR FOR SUMMARY
JUDGMENT,” Plaintiff files to clear up some of the intentional confusion that

Defendant’s attorney attempted to displace in the Court yesterday.

1. Plaintiff did enter into the LPA (Lease Purchase Agreement and the MIPA
(Membership Interest Purchase Agreement) for the business in Dec;:mber of 2010.
2. Plamtiff took extraordinary steps to follow up on the property title:
a) Plaintiff did email asking the Sellers® Realtors if the memberships
were a problem. The Realtors responded that they did not know.
'b) Plaintiff telephoned Billy Coffee, Esq. of Manning, S.C. in

November of 2010, whose name the Plaintiff acquired from the Sellers’
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Realtor to see if the memberships at the campground would be a problem
for development. Coffee would not return the call.

c) As a follow-up, Plaintiff asked the Realtor to contact Coffee
concerning this issue, but she stated that Coffee was not returning her
phone calls either. (NOTE: Plaintiff later found out that TLC Holdings,
LLC, the landowners/Sellers, were involved in litigation against Billy
Coffee, Esq., which was the supposed reason by Plamtiff that the phone
calls were not being returned regarding the land owned by TLC Holdings,
LLC.)

d) Also, Plaintiff, as an extra step, had Andrew Tucker, Esq.
come from Tennessee and review the Retail Family Membership
Agreements. Tucker indicated that they appeared to be contingent upon
annual renewal fees for the use of the front acreage, i.e. developed, acreage
(pools, bathhouse, docks, loading ramp, game rooms, etc. This was
substantiated in referring to the Lease Purchase Agreement (LPA) under the
property description (Exhibit A of the LPA: which cited’

“A. CAMPGROUND KNOWN AS BIG WATER RESORT. ... .containing
30.44 acres....”

e) Subsequently, within the 90 days of due diligence, Plaintiff engaged
Ron Nester, Esq. of Santee, S.C., to do a title search on the property. It

came back clear; nothing showed up reflecting a defective title. In

! Exhibit A of the Lease Purchase Agreement delineates three (3) parcels/tracts of land, with A)
being “CAMPGROUND KNOWN AS BIG WATER RESORT” “containing 30.44 acres.” (line
2). Exhibit “B”,
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retrospect, it is now known that the Sellers, TLC Holdings, LL.C had failed

to follow state law” on purpose which requires the recordation of such long-
term title encumbrances (leases / agreements). They did this so that even a
reasonable ‘Buyer"" would NOT be able to discover the title issues of the
property without a competent real estate attorney that should know the
law and so advise his/her client. Even, at that, only 30.44 acres were
tdentified as “campground.”

5. Paul Weissenstein could have easily won the counter claims had all
material facts been included in his counter claim, but they were due to his failure to
investigate, learn, and advise thus committing on-going grand malpractice. Defendant’s
breach of duty due to neglect and unprofessional representation caused him to fail to
protect his client:

a) when he had the opportunity to investigate, learn, and advise his client on

the important facts noted above, and

b) when, in the counterclaim that Defendant filed in behalf of his client, the

Plaintiff, Defendant Weissenstein did not include the facts and expose the

fraud within the documents.

6. STATUTE: Due to Paul Weissenstein’s failure to investigate, learn, and

advise his client, Plaintiff only learned the full scope of his breach of duty in early

28.C. Code 1976 § 27-33-30 : In order to give notice to third persons any lease or agreement
Jor the use or occupancy of real estate shall be recorded in the same manner as a deed of real
estate.
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October of 2015, which is well within the statute of 36 months, with this filing being

originally made in September of 2018:

7. Plaintiff discovered on October 2, 2015, in a conversation with Michael
Medlock, Esq., South Carolina Underwriting Counselor for Stewart Title Company, that
the title was defective. This was the first time Plaintiff learned of the defective title.
Plaintiff asked _M.edlock if he would send that in writing, and Medlock did so the same
day.?

8. Mid-stream in a Federal lawsuit whereby TLC Holdings, LLC sued
Plaintiff (then as a Third Party Defendant in the Class Action Lawsuit where the

Plaintiffs were owners of the Retail Membership Agreements), Plaintiff, still not khowing

that NONE of the property was developable, became puzzled by some of the questions

and comments in depositions and began even more inquiries. This included sending
documents to Tommy Robertson of the S.C. State Law Enforcement Division* (SLED).
As Plaintiff mentioned in the Hearing of December 10™, 2018, in Sumter, SLED’s legal
department confirmed “civil fraud” but would take no action due to their assessment that
it was “civil fraud” explaining that they only got involved in ‘criminal fraud.” When
documents were returned to Plaintiff by SLED, these documents, which had been sent to
SLED, were kept in place in the mailing folder® until the writing of this paper including

the list of documents sent to SLED.®

¥ Exhibit “L”.

4 Envelope exhibit “X”.

> Pictures of dated stamped envelope sent by Hutson to SLED, which they returned. Exhibit “X”
5 Copy of “Attachments to Letter to SLED”. Exhibit “Y™.
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3. Plaintiff was noticed that he was going to be evicted in 2011 due to non-
compliance of the contract and hired Defendant Paul Weissenstein to represent him
regarding the eviction and counter claims on October 3, 2011. Defendant reviewed
carefully all contracts and filed a counter claim in favor of Plaintiff’. 4t that time neither
the Plaintiff, nor his counsel, Paul Weissenstein, Esq., recognized the title defect whereby

development cited in the LPA.®

4. THEREFORE, the Defendant, Paul Weissenstein, failed to include crucial
facts in the counter claim due to his inability to recognize the fraud and corruption within

the contracts. Plaintiff hereby lists the counter claim facts that should have been named

but were not, due to Defendant Weissenstein’s defense, which constitutes a grossly

negligent breach of duty, that caused his client damages in excess of $2M. They are as

follows:

a. Paul Weissenstein failed to include defective title caused by the

memberships.

b. Paul Weissenstein failed to ask, investigate, identify, nor include that TL.C

had never given nor provided a contractual agreement allowing the Big

7 Exhibit G.
% Exhibit B.
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Water Resort “BWR” to have a right to use the property in order to honor

the memberships.

Paul Weissenstein failed to investigate, learn, and advise his client that

none of the property could be developed.

Paul Weissenstein failed to investigate, learn, and advise his client that the

defective title would last for 70 years.

Paul Wetssenstein failed to investigate, learn, and advise his client that
BWR could never honor the 740 family memberships due to no land and no

contract for any land.

Paul Weissenstein failed to investigate, learn, and advise his client that
BWR was losing $300 thousand per year and there was no way the business
could sustain itself even though Defendant had a deposition sheet that

Plamtiff brought to him in 2012.

Paul Weissenstein failed to investigate, learn, and advise his client,
Plaintiff, that he was caught in a $20M obligation to maintain the

memberships for 70 years (two life times) due to BWR losing $300K/year.
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h. Paul Weissenstein failed to identify the demands in the Settlement

Agreement and Consent Order that required Plaintiff to develop property

that could not be developed.

9. Defendant’s attorney, Steve Kropski, Esq. contacted Stewart Title asking
that he not work with Plaintiff for Plaintiff was attempting to get an sworn affidavit as to

the defective title,

10.  Im addrtion, it should be noted that Steve Kropski, Esq., attorney for the
Defendant, also has attempted to run interference preventing Paul from testifying in
behalf of Plaintiff when Plaintiff was sued in Federal Court and needed Paut
Weissenstein’s testimony. Kropski and Defendant both knew that had Defendant testified

in Plaintiff’s behalf, he would be admitting to malpractice and therefore, refused.

1. Paul Weissenstein encouraged Plaintiff to execute the Settlement Agreement
and Consent Order knowing full well that Plamtiff would be locked into:

A a res judicata legal box that would prevent Plaintiff from ever recouping
from the fraud within the initial LPA and MIPA.

B.  Selling divided lots to the public that could not legally be done.

7
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The many lawsuits afterwards, the years of suffering, damages, and financial losses

~ struggling with his own defense are a direct result of the Defendant’s failure to perform

his duty to investigate, disclose, and inform his client.

The execution of the Settlement Agreement and Consent Order doomed the Plaintiff.
Paul Weissenstein, Defendant, and professed expert in real estate law, could have
prevented that had he not failed to investigate, recognize, and disclose what plainly was
before him in the contracts.

12.  Defendant’s attorney attempts to show that Andrew Tucker caused
Plaintiff’s grief. Andrew Tucker, Esq. was only engaged for three weeks for the mitial
contract signing and had no input or connection with the defense on eviction nor the
Settlement Agreement and Consent Order.

13, Paul Weissenstein has caused Plaintiff enormous damage, even losing his
equitable interest verified in Exhibit “O”.

14.  Plamtiff hired an expert attorney to provide a sworn affidavit after
reviewing the extensive documents. His affidavit® clearly states that Paul Weissenstein
had committed malpractice on the Plaintiff and never mentions Andrew Tucker for it was
Paul Weissenstein who had every opportunity to properly file the right counter claim that
would have caused Plaintiff to prevail and would have prevented years of work and lost
equitable interest.

15.  Defendant’s attormey is simply trying to dance around the subjects throwing

blame on Andrew Tucker when Defendant, Paul Wessenstein is the responsible counsel.

? Mark Hardee, Bsq. Affidavit. Exhibit 1 and W.
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16.  Defendant admitted to Plaintiff that he had malpracticed Plaintiff and

apologized on the telephone, yet hides behind his insurance attorney. Defendant was too
ashamed to appear at yesterday’s hearing for guilt reasons.

17. It would be a great injustice to blame Andrew Tucker for one small missed action
that could have been fixed when Paul Weissenstein made more than 8 major neglectful unfixable
mistakes that prevented Plaintiff from being successful and has ied to lawsuits. This case for
malpractice must go to jury trial and if not, there is no justice. Even in the sworn expert witness

i affidavit, Paul Weissenstein is the only person blamed. Additionally, Federal Judge Norton pin-

points Paul Weissenstein in his order' as having been responsible for giving counsel.

THEREFORE, Plaintiff pleads and Prays
The Honorable Judge deny Defendants motion for Summary Judgment or Dismissal and

send this case to a Jury as soon as possible based on the scintilla and hard evidence.

Respectfully Submitted on this 11th day of December, 2018 with typing corrections on the

twelifth.

MB Hutson m——
P.O. Box 2755

Orangeburg, South Carolina 29116-2755
Tel: 803308 2714

A Copy has been placed in the USPS to:

0 Exhibit “F”
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Steven Kropski, Attorney for the Defendant
P.O. Box 22528

Charleston, South Carolina 29413

Tel: 843.972.9400

10
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Attachments to Letter to SLED:

Agreement {sample)

the land & amenities at BWR, LLC

Tivie Fages | Dasoripiios LIBTE, ¥ apnbicabi
Pub. of Association of Certified
The Fraud Trial 18 Fraud Examiners
716 West Ave., Austin, TX 78701-2727
Lovell Deposition 1 Page # 113-1156 February 16, 2011
Big Water Resort LLC 3 Minutes of BWR, LLC and TLC January 16, 2009
Members Meeting Holdings, LLC held concurrently
Lovell Deposition 1 Lovell states tw.o legal entftles held September 25, 2014
concurrent business meetings
Lease Purchase 25 plus Agreement written by Seller's Executed December,
Agreement Exhibits attor'ney for the purchase of the 2010
land in Clarendon County
Agreement written by Seller’s
Membership Interest 10 attorney for the purchase of the Big | Executed December,
Purchase Agreement Water Resort, LLC {campground 2010
business}
BWR, LLC Financial 5 furnished by Seller with contract to December, 2010
Status documents seil.
pp 77-96 of deposition describing:
1. ages of Seilers (sixties});
2. lack of long term plan
{escrow} to ensure
. protection of business’s
::::sric:igr:l Clark 5 sales contracts by BWR, LLC | March 18, 2015
: 3. lack of lease granting BWR,
LLC {business)“right to use
land and amenities” for one
and two lifetimes/as sold to
member families
Deposition {p. 77) Lovell
Jimmy Steve Lovell 1 g::;zz:sz;;t?ii:i;sh?:ﬁca ted” February 16, 2011
businessmen
Correspondence to/from Sellers and
_ governmental agencies regarding
Sawer Moratorium g fche existence of sewer moratorium 2003-2011
correspondence issues as related to property owned
by TLC Holdings, LLC in Clarendon
i County
Retail Membership Sales 5 ﬁ:nti?li(os; 223:;?‘;;;1{02 ?::;3 -2 Dates varied from

about 2003-2008
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STATE OF SOUTH CAROLINA g IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER, RECORDED
Civil Action No. 2018-CP-43-1583
WISAPR 16 PH Lt b1

)
AMERD, CAMPRELL
W . ,
Plaint Fr ] cuuﬁ?’&; TIFF’S RESPONSE TO DEFENDANT’S
| MEMORANDUM IN OPPOSITION TO
V8. PURPORTED MOTION TO RECONSIDER

(scheduled for Monday, April 22, 2019)

MB Hutson/MB Hudson,

A. Paul Weissenstein, Esq., Weissenstein
Law Firm, John Doe #1

Defendant(s)

Comes now Plaintiff, to respond to Defendants Memorandum in Opposition to Plaintiff’s Request for
Reconsideration, to give rationale for Plaintiff’s Right for Denial of the Summary Judgment, and
present the misrepresentations cited in the Order, as follows:

PLAINTIFF’S RIGHT FOR DENIAL OF THE SUMMARY JUDGMENT

1. Defendants Legal Standard states: “Summary Judgment is proper when there is no

cenuine issue as to any material fact and the moving parlty is entitled to a judgment as a matter of

LE

law,

2. Material Facts in genuine issue are:

A. The expert witness” sworn affidavit states that:
i. Defendant committed malpractice by not recognizing the permanent title
defects.
ii. TLC Holdings, LLC was defrauding Plaintiff. Defendant did nothing about it.

B. The fact that Plaintiff was completely unaware of the Title issues is evidenced by:
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1) Plaintiff spent two (2) years working on getting his subdivision
approved including consulting with a S.C. Senator/Attorney in Manning to assist in
getting the moratorium for city sewer and water lifted/removed, costing Plaintiff
thousands of dollars.

i) Plaintiff paid Defendant, Weissenstein, thousands of dollars to help
acquire county sub-division approvals, which included Defendant appearing and
presenting at County Planning Board Meetings.

iti)  Plaintiff hired surveyors, engineers, and spent months consulting with
various contractors in planning out the development.

1v) Plaintiff has $1M in equitable interest (validated with appraisal and
surveyor affidavit as to the real value of the Plaintiff’s equitable mterest and loss
of the same due to Defendants malpractice.

How could ANY Honorable Judge:

A, form “her own opinion” deducing that a Plaintiff carried out all this

work and expense if Plaintiff was aware of a defected title?!

B. take it upon berself to rule using her “personal opinion™ that Plamtiff

knew ahead of time about the title defects in light of ail this evidence that he did
NOT!
THEREFORE:

A Defendant’s Counsel, “Steve” knows that his legal standard assessment

is fraudulently stated.

B. The Honorable Judge Curtis is required to move this case to a Jury Trial

to make a fair decision based on ALL the facts and not merely ber perseonal opinion.
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C. Defendani(s) and Defendants’ Counsel, “Steve” deserve nothing less
than a Jury Trial where all sworn facts can be presented. This wou]d take at least a
week.

D. Plaintiff deserves nothing less than a Jury Trial. Plaintiff is a victim
with monumental financial and personal damages due to stress and trauma directly
caused by Defendants’ failure to execute his fiduciary duties.

E. Plaintiff deserves the opportunity to substantiate through Discovery, his
sound belief that, Counsel for the Defendant contacted some of Plaintiff’s potential
witnesses (which will remain uonamed at this time) to solicit their lack of
cooperation with the Plaintiff. This would prove to be a direct violation of the SC
Rules of Conduct.

F. The Plaintiff had to have knowledge of the adverse ruling of the court
to know he needed to request a re-hearing, the court notified tlie Plaintiff in writing
and by statute the Plamtiff requested a rehearing by motion within 10 days as

required by statute (Rule 59).
MISREPRESENTATIONS IN ORDER

4. Defendant’s Counsel was asked hy the Judge to prepare the Order for the Judge
(of which Plaintiff read and objected to based on stated reasons which the Hoﬁorﬁble Court
has apparently failed to recognize, and mis-statements made by same Defendant’s Counsel.)
(Example: On page two of “Stgve’s” Order states,

“On November 11, 2010, Hutson’s realtor wrote to the realtor for the TLC Parties:
Attached is Susan’s lifetime membership info. ( sic ) regarding Big Water camp ground.
My buyer is concerned about the “life time” members and the impact they can have on
the future development of the property. In other words, in your opinion, what is the
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easiest, legal way to terminate the lifetime memberships of Big Water? Will the
memberships have an impact on obtaining clear title for the property.?”

5. Defendant’s Counsel (“Steve”) makes this letter conversation with the realtor
sound as if the title issue was learned about and made clear to Plaintiff/Hutson. The fact of

the matter is that neither the realtor, nor the attorney whom the realtors wroie to, ever

answered with any response that would cause the Plaintiff to have a correct answer to that

question. Therefore, Plaintiff, himself, placed several unanswered telephone calls directly

to the office of the attorney for the Sellers at the time, Mr. Coffee, and left messages

pleading for an answer in follow-up, to the title question. To this day, Plaintiff never got

any response from Attorney Bill Coffee.

6. This Honorable Court does not have one shred of evidence, nor does any exist,

indicating that the Plaintiff was aware of ANY defective title prior to when it was alleged:
a) by Stewart Title Company that (unnamed) “portions of the property”
{Details specified in Plaintiff’ s Motion for Reconsideration) had title defects
(October 2, 2015) as clearly stated in the recently filed Motion for
Reconsideration, and
b) by Federal Court Judge Norton, defining “ALL” of the property being
effected in his Order in December of 2015.

) NOTE: Remember that in Due Diligence, Plaintiff paid Attorney Ron

Nester $1,000.00 dollars to run title on said property and NO title defects were
disclosed within the title report (Exhibit “Z’"). It is thereby evidenced that
Plaintiff found out about the title defects EXACTLY as Plaintiff has testified to

the Honorable Judge Curtis.
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7. Plaintiff has far exceeded the amount of evidence required tﬁ show that Paul
Weissenstein’s malpractice of this Plaintiff caused severe financial damages to this Plaintiff in
excess 0 $2.2 M.

8. Counsel “Steve” filed 2 memorandum in opposition to the upcoming oral

hearing set for April 22, 2019, based on stating “facts” that were untrue, as follows: Defendant’s

Counsel sites on page one “A motion to alter or amend the judgment shall be served not later that

10 days after receipt of written notice of the entry of the order”. However, the rule (CR59)

reads “the motion must be brought within 10 days of the judgment, order or decision.” NOTE:

a) Judge Curtis’s decision was dated February 4, 2019 (attached).

b} Decision was mailed (USPS) to Plaintiff & received February 7, 2019,

c) Plaintiff filed a “Motion to Reconsider,” on February 13, 2019,

Plaintif’s motion was clearly filed withiﬁ the ten (10) day period. This motion must be
heard on the scheduled date of April 22, 2019. To not allow this hearmg would be in violation
of Plaintiff’s rights based on faulty orders and assumptions made by the Honorable Court. This
original ruling must be reversed and this case must be sent to a jury.

9. In addition, Plaintiff asks that Judge Curtis provide a recording for transcripts
of every statement that is made at the hearings including, but not limited to, the Plaintiff, the
Honorable Judge, and Defendant’s counsel, Mr. Kropski, whom this judge addresses in court as
“Steve.”

10.  Plaintiff can prove that the statue is good with evidence. The Honorable Court
erred in making an interpretive, opinion decision without evidence. There is no evidence fo
support the Honorable Judge Curtis’ “opinion” that Plaintiff “knew” about the title...only that
Phaintiff was inquiring. Those inquiries were satisfied to Plaintiff through his professionally

acquired “Title Search” (EXHIBIT “Z”), performed soon thereafter. ALSO, this is further
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supported by the expert witness affidavit (Exhibit “W”) whereby all Plaintiff’s evidence was
carefully scrutinized. Therefore, this case should be immediately awarded a Jury Trial as
requested. A Bench Trial WAS NEVER REQUESTED. NOTE: Plaintiff is additionally
offended that the Defendant’s Counsel, S. Kropski, Esq., is referred to repeatedly, and familiarly
during court proceedings, as “Steve,” by this Honorable Judge. Plaintiff has met the
requirements for going forward with a Jury Trial and this Court is obligated, therefore, to send
this case to a Jury. Plaintiff pleads with the Honorable Judge Curtis to fully, and carefully, and

completely read Plaintiff’s Reconsideration Request.

PLAINTIFF PRAYS that

--since the court's decision cannot allow the Defendant to use a legal theory that the defendant
did not hold or espouse at the time Defendant gave Plaintiff legal advice. That would give the
Defendant the benefit of hindsight at the expense of the Plaintiff. That is not justice.

--as neither the Plaintiff nor the Defendant understood the impact of the membership
agreements upon the title to the property to be developed, as was attested to by the expert witness, it
is therefore for a jury to determine whether the actions of the parties were reasonable based upon their
knowledge at the time. Also, it is for the jury to determine whether the defendant violated the
standard of care for an attoruey.

--as another attomey has given the opinion that the Defendant did violate the standard of care
in an affidavit, that creates a jury question that the court cannot answer. To do so invalidates the jury
systems and is an attack on the entire court system of justice and in this case the court is holding the
Plaintiff to a higher standard than the attoruey whom the Plaintiff hired to give him advice.

--then Plaintiff prays that the Honorable Judge Curtis:

e --awards Plaintiff the appropriate audience, a jury,
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orders a speedy jury trial,

denies defendant’s motion for a Summary Judgment,

makes certain that she carefully reads the Reconsideration Motion and this

document,

allows Discovery to provide more detailed evidence against the Defendant(s)

s allow without hesitation the hearing to proceed on April 22° as set down,

allows all Prayers from all filings from the Plaintiff to be combined.

Respectfully Subm.ittegl on this 16th day of April, 2019.

MB Hutson

P.O. Box 2755
Orangebuirg, South Carolina 29116-2755
Tel: 803 308 2714 _

ce: Commission on Judicial Conduct
1220 Senate Street, Suite 309
Columbia, SC 26201

Commission on Lawyer Conduct
1220 Senate Sireet, Suite 309
Columbia, SC 29201

A Copy has been placed in the USPS, to:
Steven Kropski, Attorney for the Defendant
P.O. Box 22528

Charleston, South Carolina 29413
Tel: 843.972.9400
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CC:

The Honorable James C. Campbell
Clerk of Court for Sumter County
215 North Hardin Street

Sumter, South Carolina 29150

RE: A Paul Weissenstein, Esq., Respondent, v. MB Hutson, Appellant, Case No.

2018-CP-430-1583

Dear Mr. Campbell:

Enclosed for filing is a notice of appeal in the above case.

Steven Kropski, Esq.

Earhart Overstreet, LL.C

Post Office Box 22528
Charleston, South Carolina 29413

Attorney for Respondent
(843) 972 - 9400

Sincerely,

s/ MB Hutson
MB Hutson, PRO SE
Post Office Box 2755

Orangeburg, South Carolina 29116-2755

(803) 308 - 2714
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NOTICE OF APPEAL IN A CIVIL CASE RECORDE;

WIIMAY 22 P 2:3;
THE STATE OF SOUTH CAROLINA jssm5n & o, _
In The Court of Appeals

APPEAL ¥YROM SUMTER COUNTY
Court of Common Pleas

Kristi Curtis, Circuit Court Judge
Case No. 2018-CP-430-1583

A. Paul Weissenstewin, Esq.,

Respondent,

M B Hutson, Appellant.
NOTICE OF APPEAL

M B Hutson appeals the order [judgment] of the Honorable Kristi Curtis dated April 22,
2019. Appellant received written notice of entry of this order [judgment] on April 24, 2019.

May 17,2019 s/ M B Hutson W%?ﬁ/
M B Hutson

Post Office Box 2755
Orangeburg, South Carolina 29116-2755
(803) 308 - 2714
Pro Se Appellant

(ther Counsel of Record:

Steven Kropski, Esq.

Earhart Overstreet, LL.C

Post Office Box 22528
Charleston, South Carolina 29413
Attorney for Respondent

(843) 972 - 9400




AECORDEL

THE STATE OF SOUTH CAROIZI{MAY 22 PH 2: 3 é
In The Court of Appeals

RS
g

APPEAL FROM SUMTER COUNTY
Court of Common Pleas

~ Knsti Curtis, Circuit Court Judge

Case No. 2018-CP-430-1583
Appellate Case No.  UNKNOWN

A. Paul Weissenstewin, Esq.,

Respondent,
M B Hutson, : Appellant.

PROOF OF SERVICE

I certify that I have served the NOTICE OF APPEAL on the respondents by depositing a

copy of it in the United States Mail, postage paid, on May 17, 2019, addressed to their attomey

of record, Steven Kropski, Earhart Overstreet, LLC, Post Office Box 22528, Charleston, South

Carolina, 29413.

May 17, 2019 s/ M B Hutson ‘ i % f
M B Hutson
Post Office Box 2755

Orangeburg, South Carolina 29116-2755
(803) 308 - 2714
Pro Se Appellant
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RECEIVE]D)

May 032021
SC Court of Appeals
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