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THE STATE OF SOUTH CAROLINA
In The Supreme Court

Amy Kovach, Plaintiff,
V.

Joshua S. Whitley and Karen Whitley, in her Individual
Capacity, Respondents,

And

Joshua S. Whitley, Defendant/Counterclaimant,

V.

Amy Kovach, Plaintiff/Counterclaim Defendant,
And

Joshua S. Whitley, Defendant/Third-Party Plaintiff,
V.

Rodney Thompson, Third-Party Defendant,

Of whom Amy Kovach is the Petitioner.
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REVERSED

M. Dawes Cooke Jr. and Christopher Mark Kovach, both
of Barnwell Whaley Patterson & Helms, LLC, of
Charleston, for Petitioner Amy Kovach.

Jeffrey A. Breit, of Breit Drescher Imprevento, P.C., of
Virginia Beach, Virginia, and Joshua Steven Whitley, of
Smyth Whitley, LLC, of Charleston, both for Respondent
Joshua S. Whitley; and William Howell Morrison, of
Haynsworth Sinkler Boyd, P.A., of Charleston, for
Respondent Karen Whitley.

PER CURIAM: In this appeal, we are asked to consider the propriety of a
sanction imposed pursuant to Rule 11, SCRCP, against an attorney's client.!
Petitioner Amy Kovach was fired from her job with the Berkeley County School
District (BCSD) after pleading guilty to misconduct in office and misuse of public
funds. Believing she had been a casualty of a political battle between warring
factions in the BCSD, Kovach hired an employment attorney to file a grievance
with the BCSD and a civil lawsuit against those she felt were responsible for her
firing. After the attorney reviewed Kovach's guilty plea transcript and conducted
an independent investigation, she filed a civil conspiracy complaint against Josh
Whitley and his mother Karen Whitley (collectively, Respondents), among others.
Respondents immediately filed separate motions for Rule 11 sanctions against the

! See generally Rule 11(a), SCRCP ("The written or electronic signature of an
attorney or party constitutes a certificate by him that he has read the pleading,
motion or other paper; that to the best of his knowledge, information and belief
there is good ground to support it; and that it is not interposed for delay. . .. Ifa
pleading, motion, or other paper is signed in violation of this Rule, the court, upon
motion or upon its own initiative, may impose upon the person who signed it, a
represented party, or both, an appropriate sanction, which may include an order to
pay to the other party or parties the amount of the reasonable expenses incurred
because of the filing of the pleading, motion or other paper, including a reasonable
attorney's fee.").





attorney, asserting the complaint was at odds with the representations Kovach
made when she entered her guilty plea. Despite Kovach's attempt to dismiss the
lawsuit within one month of filing it—an attempt that was unsuccessful due to
Respondents' resistance—Respondents requested nearly $250,000 in attorneys'
fees. Ultimately, the trial court sanctioned the attorney $17,000, and additionally
sanctioned Kovach $48,000. Kovach's attorney chose not to appeal. Therefore,
only the sanction against Kovach is at issue here.

We find the imposition of a sanction against Kovach was an abuse of discretion.
Kovach was represented by an experienced attorney who carefully and
independently vetted Kovach's allegations and claims before determining she had a
viable cause of action against Respondents. Although Rule 11 allows for the
possibility of sanctions against a client,? it primarily speaks in terms of an
attorney's professional responsibilities.®> Rule 11 is not intended to be used as a

2 While not raised by the parties, we point out the obvious: Kovach did not
personally sign the allegedly frivolous complaint. We therefore question whether
Rule 11's signature requirement applies to Kovach at all here. See, e.g., Russell v.
Wachovia Bank, N.A.,370 S.C. 5, 19, 633 S.E.2d 722, 729-30 (2006) (affirming a
Rule 11 sanction against a represented client when the client's "own deposition
testimony directly contradict[ed] statements made in her affidavit," which she
personally signed).

3 Interestingly, at the trial level, Respondents implicitly conceded Rule 11 was
primarily intended to foster lawyer responsibility, rather than curb a client's
inappropriate behavior. See Note, Rule 11, SCRCP (explaining the signature
requirement "represents a substantial forward step in lawyer responsibility," as it
"places on the lawyer who signs a pleading the duty of good faith in preparing the
pleading" (emphasis added)). Specifically, Respondents initially only requested a
sanction be imposed against Kovach's attorney. However, prior to the sanctions
hearing, Respondents amended their motion for sanctions to include a claim
against Kovach and her attorney. Nonetheless, other than emphasizing the factual
inconsistencies between Kovach's complaint and her guilty plea, Respondents had
little (if anything) to say about Kovach's fault in filing the complaint. Rather,
Respondents focused almost exclusively on the attorney's fault, arguing, among
other things, that (1) "The attorney's pen in this case is twice as dangerous as []
Kovach's lies because she has a higher duty as a lawyer. She has an ethical duty.";
(2) "[T]he lawyer with the pen is the one that can cause the most damage and has
the ability to stop it."; (3) "Lawyers have clients show up all the time wishing to
strike out at people that have caused them problems. ... We [attorneys] have a





weapon against a client represented by counsel, whose job it is to be
knowledgeable of the law and advise a lay client on the best course of action.*
Given the attorney's investigation prior to filing the complaint, and a complete lack
of evidence that Kovach harassed or otherwise coerced her attorney into filing the
complaint, we see no factual basis on which to justify an award of sanctions
against Kovach.” We therefore reverse the sanction against Kovach.®

higher duty. We have a higher burden. That's why we have Rule 11. That's why
we have the sanctions that are available for filing frivolous claims. Lawyers have a
duty to investigate claims before they strike out like a client would and file suit
against a bunch of people . . . ."; (4) "Clients come here and tell you all kinds of
things. We [attorneys] do a reasonable investigation and find out that's not true,
that didn't happen, it didn't happen on that day and this is the person who didn't do
it to you. I can't represent you and I can't file suit."; (5) "[O]nly the lawyer had the
ability to step back, and the lawyer chose to go blindly forward . . .."; (6) "You
don't have a blank slate as a lawyer to file frivolous causes of action just because
your client wants retaliation. . . . [Kovach's attorney] forgot those principles when
she filed suit, struck out, and said I'll just grab as many people as I can, defame as
many people as I can because I'm a lawyer and I'm allowed to do that because
lawyers can file anything in a pleading and get away with it."; and (7) "Lawyers
are held to a higher standard."

* Cf. Hunter v. Earthgrains Co. Bakery, 281 F.3d 144, 151 (4th Cir. 2002) ("Under
Rule 11, the primary purpose of sanctions against counsel is not to compensate the
prevailing party, but to 'deter future litigation abuse." (quoting In re Kunstler, 914
F.2d 505, 522 (4th Cir. 1990))). There is nothing in the record that would indicate
Kovach requires deterrence from filing future frivolous claims.

> We also note there are a host of reasons the amount of the sanction against
Kovach ($48,000) may be an additional abuse of discretion. However, because the
prior issue is dispositive, we do not address the merits of the amount of the
sanction. Futch v. McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 518
S.E.2d 591, 598 (1999) (finding that an appellate court need not discuss remaining
issues when determination of prior issue is dispositive).

6 As stated previously, Kovach's attorney did not appeal the sanction imposed
against her. Nothing in this opinion should be read as a comment on the propriety
of either her decision to file the lawsuit on Kovach's behalf or the trial court's
imposition of a sanction against the attorney.





REVERSED.

KITTREDGE, Acting Chief Justice, HEARN, FEW, JAMES, JJ., and Acting
Justice James E. Lockemy, concur.






THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals
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And
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AFFIRMED

M. Dawes Cooke, Jr., and Christopher Mark Kovach,
both of Barnwell Whaley Patterson & Helms, LLC, of
Charleston, for Appellant.

William Howell Morrison, of Haynsworth Sinkler Boyd,
PA, of Charleston, for Respondent Karen Whitley.

Joshua Steven Whitley, of Smyth Whitley, LLC, of
Charleston, and Jeffrey A. Breit, of Virginia Beach, VA,
both for Respondent Joshua S. Whitley.

PER CURIAM: Amy Kovach sued Joshua Whitley, Dr. Karen Whitley, and
others alleging civil conspiracy. The Whitleys moved for sanctions for the filing
of a frivolous complaint; the motion was granted, and Kovach was ordered to pay
$48,000.00 in attorneys' fees to the Whitleys. Kovach appeals the sanctions.
Because the circuit court's factual findings are well supported by the record and the
imposition of sanctions was not an abuse of discretion, we affirm.

I.

After a $198 million bond for the Berkeley County School District (BCSD) was
approved by voters in November 2012, a South Carolina State Law Enforcement
Division (SLED) investigation concluded BCSD resources had been illegally used
to campaign for the bond. Amy Kovach, BCSD's Director of Communications,
was charged in an indictment with five crimes: common law misconduct in office,
use of public funds to influence an election in violation of § 8-13-1346 of the
South Carolina Code (2019),' two counts of forgery, and one count of perjury.

''S.C. Code Ann. § 8-13-1346 provides: "A person may not use or authorize the
use of public funds, property, or time to influence the outcome of an election."





Kovach accepted a plea deal offered by the Attorney General's office where she
would plead guilty to misconduct in office and the misuse of public funds in
exchange for dismissal of the forgery and perjury charges.

At her plea hearing, the Attorney General explained that, in pleading guilty to the
misconduct in office charge, Kovach would also be admitting to facts that would
have sustained convictions for forgery and perjury. The Attorney General placed
an extensive factual basis for the convictions and Kovach's other misconduct
alleged in the indictment on the record, and when the plea judge asked Kovach
whether she agreed with the facts "as stated by the [Attorney General]," Kovach
stated, "Yes, sir." The plea judge accepted Kovach's guilty pleas and sentenced her
to five years' imprisonment, suspended upon service of two years' probation and
the payment of a $25,000.00 fine.

Kovach then hired counsel and sued the BCSD board for claims relating to her
employment and termination. In the same lawsuit, she also sued several members
of the community who had campaigned against the bond, including Joshua Whitley
and Dr. Karen Whitley, for civil conspiracy.

The complaint wove a narrative quite different from the one Kovach stipulated to
at the plea hearing. Some of the allegations echoed the Attorney General's timeline
and story, while others directly contradicted facts Kovach had agreed under oath
were true. For example, Kovach disavowed all facts that would sustain a forgery
or perjury conviction, claiming instead the charges were retaliatory and meritless.
Kovach alleged the investigation, her prosecution, her public denunciation, and her
termination from BCSD employment were orchestrated by the Whitleys.

Joshua Whitley answered the complaint, denying the civil conspiracy allegation
and alleging several counterclaims. Additionally, the Whitleys each moved for
sanctions against Kovach's counsel under Rule 11, SCRCP, and South Carolina's
Frivolous Proceedings Sanctions Act (FPSA), S.C. Code Ann. § 15-36-10 (2005
and Supp. 2018). A few weeks after the complaint was filed, the Attorney General
filed a Rule to Show Cause with the plea judge as to why Kovach should not be
held in contempt of court for filing a complaint alleging facts directly contrary to
the facts she agreed to under oath at her plea hearing. Within six weeks of filing
the complaint, Kovach filed dismissals against all the parties who had not yet
answered and attempted to negotiate a dismissal with the Whitleys;2 however, the

> The claims against these other parties were originally dismissed "without

prejudice” but were later amended to be dismissals "with prejudice." Dr. Whitley
(who had not answered) moved to strike the dismissal of the claims against her,





Whitleys and Kovach could not come to agreement about the payment of attorneys'
fees. After Kovach's Rule to Show Cause hearing,’ the Whitleys amended their
motions for sanctions to include Kovach personally.

After a sanctions hearing, the Whitleys' motions were granted. In the order
granting sanctions, the court found that in her guilty plea, Kovach admitted to
"material facts supporting all five charges against her, including the two felony
forgery charges and the perjury charge related to her efforts to cover up her
misconduct." The order concluded:

At the end of the day, a complaint that materially
contradicts a plaintiff’s previous sworn testimony from a
criminal proceeding lacks the factual foundation that is
required by Rule 11 and must be deemed frivolous . . .
[Kovach’s] attempt to re-litigate her criminal conviction
through the civil justice system amounts to bad faith and
also requires the Court to sanction her.

After the order was filed, the Whitleys' attorneys submitted affidavits of their costs
and fees. Kovach filed a Rule 59(e), SCRCP motion. The court denied the Rule
59(e), SCRCP motion, and taking into account "the legal fees occurring at various
stages after the filing of the frivolous lawsuit, efforts on the part of [Kovach and
her counsel] to dismiss the matter, and the efforts of counsel to pursue sanctions,"
the court ordered Kovach to pay Dr. Whitley $13,000.00 and Whitley $35,000.00
in attorney's fees, totaling $48,000.00. This appeal follows.

II.

The Sanctions Were Not Levied Prematurely

Kovach argues that, under the FPSA, the court may only consider sanctions against
a represented party after a dispositive motion or trial has been resolved in the

and the circuit court granted the motion—allowing Dr. Whitley to stay a party to
the lawsuit, so her motion for sanctions could be decided.

3 Kovach was not held in contempt as a result of the Rule to Show Cause petition;
instead, the plea judge accepted Kovach's apology for filing a complaint with facts
in direct contradiction to facts she had agreed were true at her at her guilty plea, as
well as Kovach's assurance she would not further aggrieve the court by filing
another lawsuit based on the same factual predicate as her convictions.





moving party's favor. See S.C. Code Ann. § 15-36-10(C)(1)(c) (2005 and Supp.
2018) (providing a represented party may be sanctioned "[a]t the conclusion of a
trial" if it is found "the case or defense was frivolous as not reasonably founded in
fact"). Kovach contends that, because the court awarded sanctions before
discovery or resolution of the merits of her allegations, sanctions were
inappropriate and premature.

Kovach was sanctioned under both the FPSA and Rule 11, SCRCP. Even if the
FPSA precludes a finding of sanctions against a represented party until after
adjudication of the merits, Rule 11, SCRCP, has no such procedural prerequisite.
See Rule 11(a), SCRCP ("If a pleading, motion, or other paper is signed in
violation of this Rule, the court, upon motion or upon its own initiative, may
impose upon the person who signed it, a represented party, or both, an appropriate
sanction . . . ." (emphasis added)). Kovach was sanctioned for alleging facts in a
lawsuit that contradicted the factual predicate of her sworn guilty pleas. This is a
unique case where further development of the record would not illuminate the
relevant issues. Accordingly, we find the imposition of Rule 11, SCRCP sanctions
was not premature. See Ex parte Gregory, 378 S.C. 430, 437, 663 S.E.2d 46, 50
(2008) ("[W ]here the appellate court agrees with the trial court's findings of fact, it
reviews the decision to award sanctions, as well as the terms of those sanctions,
under an abuse of discretion standard."). We therefore need not reach the issue of
whether FPSA sanctions were premature.

Represented Party

Kovach next asserts that, under Rule 11, SCRCP, a represented party may not be
sanctioned for an attorney's failure to verify the legal sufficiency of a filing.
Kovach contends it is the attorney's obligation to ensure the legal theories
presented in a complaint contain merit, not the party's.

Kovach was not sanctioned for the legal theories advanced in her complaint.
Rather, the court sanctioned her for disavowing and attempting to re-litigate the
facts underlying her two criminal convictions, which she had earlier, in open court,
sworn were true. Because Rule 11, SCRCP, provides a represented party may be
sanctioned if a lawsuit is filed without "good ground" to support it, the court did
not abuse its discretion in sanctioning Kovach. Rule 11(a), SCRCP (providing
sanctions may be appropriate against a represented party if a signed pleading does
not contain "good ground to support it"); Ex parte Gregory, 378 S.C. at 438-39,
663 S.E.2d at 51 (upholding imposition of Rule 11, SCRCP sanctions for the filing
of a lawsuit predicated upon false facts).





Effect of Guilty Plea

Kovach asserts her criminal convictions do not foreclose her claim of civil
conspiracy; the tort of civil conspiracy does not require proof of innocence; and the
facts supporting her guilty plea were separate and distinct from the facts she
alleged in her civil conspiracy claim against the Whitleys. According to Kovach,
these distinct facts include the following: Joshua Whitley opposed the bond
referendum; Joshua Whitley made several negative public comments about
Kovach; Dr. Whitley was dissatisfied with the BCSD administration during the
referendum because she had been laterally transferred to a less desirable position
within BCSD; and Dr. Whitley wanted to harm Kovach, so Dr. Whitley could rise
in leadership at BCSD.

After our review of the record, we agree with the circuit court that Kovach’s claim
of civil conspiracy was an attempt to re-litigate the facts that served as the
predicate to her guilty pleas. See Ex parte Gregory, 378 S.C. at 436-37, 663
S.E.2d at 50 (providing that, on review of an imposition of sanctions, an appellate
court takes its own view of the evidence, but if it agrees with the lower court’s
findings, "the imposition of sanctions will not be disturbed on appeal absent a clear
abuse of discretion"). Because the circuit court's conclusion that Kovach's civil
conspiracy claim was predicated on false facts is supported by the record and is not
controlled by an error of law, we affirm the imposition of sanctions. See id. ("An
abuse of discretion occurs where the decision is controlled by an error of law or is
based on unsupported factual conclusions.").

Amount of the Attorneys' Fees Award

Kovach contends the $48,000.00 attorneys' fees award was not reasonable, as
demonstrated by: 1) the Whitleys' failure to confer with Kovach as required by
Rule 11, SCRCP, and 2) Kovach's attempts to dismiss the lawsuit within six weeks
of its' filing. Kovach also asks us to find the award was not equitable, as
$48,000.00 is an amount well above the minimum necessary to deter further
lawsuits and constitutes a financial hardship.

The circuit court's award was well below the amount the Whitleys claimed they
accrued in legal fees for the time period before Kovach attempted to dismiss the
case. Further, the record indicates the Whitleys attempted to negotiate a dismissal
of the civil conspiracy claim and sanctions motions, but they could not reach an
agreement with Kovach about the payment of attorneys' fees. Finally, because the
circuit court demonstrated discretion by considering "the legal fees occurring at
various stages after the filing of the frivolous lawsuit, efforts on the part of





[Kovach and her counsel] to dismiss the matter, and the efforts of counsel to
pursue sanctions" when it awarded the $48,000.00 amount to the Whitleys, we
affirm. See Ex parte Gregory, 378 S.C. at 437, 663 S.E.2d at 50 ("[W]here the
appellate court agrees with the trial court's findings of fact, it reviews the decision
to award sanctions, as well as the terms of those sanctions, under an abuse of
discretion standard." (emphasis added)); Runyon v. Wright, 322 S.C. 15, 19, 471
S.E.2d 160, 162 (1996) ("The sanction may include an order to pay the reasonable
costs and attorney's fees incurred by the party or parties defending against the
frivolous action or action brought in bad faith . . . ."); Rule 11(a), SCRCP.

AFFIRMED.*

THOMAS, HILL, and HEWITT, JJ., concur.

* We decide this case without oral argument pursuant to Rule 215, SCACR.






