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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

IN'THE COURT OF COMMON PLEAS
FOR THE SEVENTH JUDICIAL CIRCUIT

' Donald Partaka, #379920, Case No': 2019-CP-42-03334

Applicant,
v. ORDER OF DISMISSAL

State of South .Carqlina, _
Respondent.

s
gy

= This matter comies before this Cout. §>y. way of Appiicant’s pmtconvzcuon rejz}nf
application filed September 18, 2019. Respondent made its return on Novcmbcr»\ZvO_. 2019,
requesting an evidentiary hearing bé convened. An evidentiary hearing was held on April 20, 2022,
at'the Spartanburg County Courthouse. Susannah Ros’s; Esquire, represented Applicant. Assistant
Attorney General Chelsey Marto represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Applicant’s sister, Diana
Partaka, testified, as did Counsel Ryan Beasley. After reviewing all records and evidence before
this Court, this Court finds Applicant cannot meet his .requiSite burden of proof oi”.cs_tab]ishing- he
is cntitled to post-conviction relief and denies and -dismisses this application with prejudice.

Findings of fact and conclusions of law are sct forth below.

( Procedural History
Applicant is confined in. the South Caroliﬁa,l')epmmcnt of Corrections pursuant to ordérs
“of comtnitment of the Spartanburg County Clerk of Court. Appl_ica‘nt was indicted at the December
2017 term of the Spartanburg County Grand Jury for murder (count one) and ‘possession of a-
weapon during the commission of a violent crime (count two) (2017-GS-42-061 03). Ryan Beasley,
Esquire, represented Applicant, and Derrick Bulsa, Esquire, of the Seventh Circuit Solicitor’s

Office, prosecuted the case. On April 22,2019; Applicant pled guilty to the lesser-included offense
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__oi voluntary manslaughter,« and ay- mdlcted for lhe weapon Ihe Honorable I Derham Cole, circuit
'court Judgc senlenccd Applmant to twenty~four ycars nnpnsonment for mlumary manslaughter,
_ '.and ﬁve years 1mpr1sonment for the weapons charge Apphcant d]d not appeal his plea or his

[,

‘ sentencc

ke j'Sunimd . of Relevant Facts =

On October 11, 201 7 a 911 call was placed by Apphcant who stated hc shot an intruder,

(Tr 19-20) Apphccmt cialmed he had wokcn up and found someone on hIS couch. (Tr. 20). He

iy L TEw -

" stalcd he confronled and shot that pcrson thmkmg he: called hnn (Tr. 20). In the background of
the 911 call, the victim woke up and began talking to Applicant. (Tr. 20). She stated she loved
him, and Applicant stated he did not. (lr 20). The last time Apphcant went to the victim he shot
her berween the eyes.with a .22 nﬂc (Tr 20) Applxcant knew the wcum because they worked
together. (lr 20) Thc vxctlm got mto a ﬁght wnth hcr boyfrxend thc, mght of the m<.1dcm and, was
picked’ up and takcn to Apphcant s home, (Tr 20- 21) Apphcant seemmgly dxd not realize he shot

his friend Ashley until confronted by the pollce for shooting a woman, (Tr. 21-22). DNA swabs

for a potential sexual assault were incenclusive. (Tr. 22).

Current Action Before thls Court
~=isitacton Selore this Court
In his current PCR apphcanon, Appllcant allcges he is bemg held in custody unlawfu]ly

because of ineffective ¢ asslslancc of munsc& in that:* > 7

Im.ffecuve assmmxcc of plca counsel, in that:
a. “My Counsel Ryan L. Beasley told me that he was not fi iling a direct appeal..
Mr. Beasley did have a number of procedural abnormalities including failure
to adequately file direct’ appeal brief, and passing the buck to me when-he had
. his employee. bring me the notice that I had 10 days from the day of
sentencing to file an appeal of my conviction and sentences if I choose jado
s0. Mr. Beasleys™ employee brought hiis lettet the followmg day ivhzch:qut
me 9 days to file appeal. Mr. Beasley did not give al:
‘address to the South Carohna Appcilate Court o

,7 ap .)-."
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- “I'm being held in.custody unlawfully on.a'Plea offer on advise'of Cotnsel
~ Ryan L. Beasley that I would receive no more than (10) Ten to (15) fificen
-.yearsif I plea to-the charges v o, o Ty o R T TR

- Counsel “did not obtain,-or ifhe did obtain, the defendant’s right to recorded

proceedings and testimony before the staté’grand jury in preparing his defense
which right is subject to [limitations]' imposed by Statute and rule necessarily
[illegible] Post-indictment, although secrecy is essential [while] a'matter is
under deliberation by The grand jury, such concerns diminish following
issuance of a True Bill of indictment and Thus a defendant is allowed to
obtain and use the [empanciment] documents in Preparing a defense, and

- ensuring protection of his.due process rights.” - o
- Counsel “did not investigate the Spartanburg Sheriff’s Office when Petitioner

was in.an aleoholic state.of mind ‘whenthe coerced confession’ was given,
“Thus caused the deprivation on my/Partakas Fifth Amendinent right against
compulsory self-incrimination;” based on the alcoholic state coeréod
confession.” 4 '

Counsel failed to. present “mitigating social History cvidence to the Court[.]”
Counsel “had a conflict on the money issue, Counsel had no honor, and ‘

_should have been more assistance to his client whom paid and I feel that his -
“role as advocate required him to support his client's appeal to the best of his
. ability, or should.so-advise the Court and request permission to withdraw, His
‘request should be accompanied by a brief referring to anything in my record

that could arguably.suppori'the appeal - 7
Counsel “failed to furnish a brief 1o his paid client and time allowed me to .

. raise any points that-l.so choose[i]” -+

Counse! was ineffective in sentencing “for failing to present evidence of the-

-defendant’s mental illness caused by alcoholic staté of mind when he was
* startled by victim’s presence in home[.]”

2. Applicant asserts he should be entitled to the prc‘sumptioxi of prejudice under United
States-v. Cronic, 466 U.S, 648, 638 (1984).

‘By amendment dated April 8,_2022, Applicant, through éCR‘ Counsel, -alleged:

- 1. Ineffective assistance of counsel for:

‘Atthe PCR }}carfng, Applicant proceeded forward on the following allegation

- 11 “Inelfective-assistance of counsel for: . .o - "o o

2. Failure to request & change of vemue, - v 40 - i » el pedn Do eI

b. Failure to conduct neurclogical testing to determine the extent of his

dementia; and . : e
¢. Failure to pursue a plea to guilty but mentally ill when the Applicant lacked
the capacity to conform his actions due to démentia.. = ”1?;

€52
i
-3

Wl

}3
Fasd

SR
kS
4

! Portiofis of the handwritten attachments to the application are obscured by the file ¢l
and:this is Respondeni’s best effort to read through said stamp.

»

. ;fn,v-}

o;:k :stargl:ﬁp
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a. Brevity of time spent in consultation and preparing the case. -

b. Failure to file/handle his appeal.

¢. Failure to pursue defense that Applicant thought he was protecting himself
and his domain from an intruder.

d. - Failure to move for change of venue.

¢. Failure to conduct neurological testing.

f. Failure to pursie plea of guilty but mentally ill.

g. Failure to mitigate the sentence,

2. Invalid plea:

a. Counsel informed Applicant he would serve between ten- and fifieen-years’
imprisonment if he pled.

b. Applicant had issues with. dementia, which prcventtd him from full
Aund(.rsmndmg the plea.

All other allegations raised in his initial application and amendments are deemed waived

and abandoned and, accordingly, will not be addressed in this order.
Summary of the Testimony
~ Applicant Testimony

Applicant stated he understood the purpose of the PCR hearing. He stated he has dementia.
He stated that Counsel was his second attorney. He stated he put little work into the case and did
not fight for him at all. He stated that Counsel’s office informed him that Counsel does not handle
appeals. He stated that the Court told him he could receive up to thirty years’ imprisonment, but
Counsel told him he would be sentenced between ten and fifteen years. He stated that he was
confused throughout the plea proceedings, but Counsel told him not to worry. He'stated hé would
have gone to trial but for Counsel being ineffective. -

On cross-examination, Applicant stated that he did not recall Dr. Donna Maddox bt:coming
involved in his case and submitting a report at the plea. He stated that he told the Court he wanted
to plead and that he made the decision for himself. He stated that the Court told }um he could be

sentcnced to thmy years’ imprisonment. He stated- that Counsel told him to take the piga o

./

L

™
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« Sister. Testimony, - -

Apphcant s 51ster tesnﬁed that she hir: thc ﬁrm attomewaor Apphcant She testified that

shc wou]d never havc hired Counsel bhe stated they were never m that posmon before. She stated

that Applicant committed the crlme and Apphcant dxd not know the vu_um She testified she was
pre-;;em for the plea hearing. She tesnﬁed that Counsel did frot thoroug,hlv cxplam to the plea court
that her brother had health issues; specifically dcmentta Shc qtated that Appllcant had dementia
pnoblems even ‘when he was not drinking. She stated lhatl shé did: not thm}\ Apphcam understood
ST T U
the plea process. She testified that Coumcl told her that /;xi)pllcdni would be sentenced between
ten and fiftecn years. Shé stated she contacted Counsel™s-office 4nd was told that he does not handle
appeals,
On cross-examination, She;',testiﬁed' ‘that Applicant answered affirmati vely 1o most
ques'ti'ons at his hearing. She stated that shé wouild-have father-Applicant went to trial, even though
bhcslated he acknowledged his guilt; thongh $he’ stated hé did it 10 protccthw domam vShe stated
she filed a notice of appeal personally in the circuit court, not "t‘h'c'a'r;péllélc' courts.
j Counsel Testimony

Counsel testified that he met with-Applicant multiple times. He stated they talked about

pmentml defenses. He stated he pleaded to-thie'prosecutor that’ Apphcant did not know the victim

was Ashley atthe time. He st;ited that.he i Issue was {hat Apphuam was ‘on the phone wnh 91 l and ,

that he thought the victim was an‘intruder, but that he went back and ‘shéivhé,r' again. He stated he
:thought that a trial would have resulted in a murdér or voluntary maﬁslahghter' instruction. He

stated that Apphcant would be serving mere time if he went to trial, He stated he 3 ncvcr promlscd

Appl;cg:}t a.specific sentence would: ‘be-imposed.: He' stated’ that Apphcam sce‘ i

@ly*unéerstobd

| 1h§ proceedings and the rights wai_vcd::HdStatédﬂh%i’tf hchelpeddraft some appcal«;matena] ‘b’ﬁt‘tc;id
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. Applicant he would be appointedary apbellaté'éait‘cf)fhéy@.f"Hé stated that Dr’ Maddox andAp_plicam s

.~ sisterspoke in'mitigationof thesentence; He statéd Dr:Maddox penérated aTeport that was entered

..t the.plea hearing. He stated: he-thou ght-‘that"‘-'t_’_}ié‘ pled-was in: ;-’/Xijp'llic'ér‘lf;'s‘ best ihterés:fﬁ:ﬁ e:sf;xtcd
that he did not see a reason to-change venues:.

. On cross-examination, Counse] stated: he- assisted-in helping draft materials for a4 appeal,

- but that he did:not handle. the-apipeal-itself. On ré-diréct, Counsel testificd thiat he did évérfﬁhing

)TAin;hfxg_grgfggsﬁipnql’ Jjudgement to-help Applicant.~ -5+

s

-Findings of Fact and Coneclusions of Law

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR, hearing, BeforeAthis Court are the Spartanburg
County Clerk of-Court Records, Applicant’s South Carolina Departmerit of Corrections Records,
. t'.l}c plea transcript, and :this PCR-action’ srecords. This Coutt hasfurther hadtheopportmutyto
. observe each witness who testified at the-hearing; and 1o ’cioﬁéiy"’paszs: upon theéir Cl‘edlbﬂlt} "Ihxs

Court has weighed the testimony accordingly. Set forth below are the relevant ﬁndings of fact and
conclusion of law as required by South Carolina Code Annotated Section 17-27-80 (2003).
“dneffective Assistance of Counsel |

In a PCR action, the applicant bears the burden of ‘proving 'allegations contained in the
application. Butler:v. Stare 286> 8:C 441} 334 8., h2d 813 (]%3) When an apph(.ant‘ ;;scrts ‘
ineffective assistance of counsel as-a ground for relief, the applicant must show ‘counsel’s conduct
' so undermined the proper functioning of the adversarial process that [it] cannot be rehed upon as
havmg, produced a just result:”. Strickiand:v, Washmg{on 466 US. 668, 686 ( 1984) Butx’e?‘%QS()

- ,ij ,,_.1; . ‘r«f s

: S.-,C-, a,t_,44_2;.'334 S.E2d at 814:Thigffective assistance of counscl is governed oy mc,gmhm Rﬁ%

e

g

MLndm»nt as cxplamed by the United States Supretie Court in Strickland v, Was;zmgton ) ,

g
1 T3
D Lot
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e Pursuant to- the-first. -prong of the Stricklard analysis, the applicant must: prove defense
counsel’s performance was, deﬁcnem Addat-686; Cherry.v.-Staté; 300:8.6. 115, 117 386'S:E.2d
- ;;6_'24%(72“5‘{ 1989). To §h<');‘»§l,_,c'i§:‘ﬁ01,_qux_‘cy,;th_e;-éppl;ipam must.prove by a-preponderatice'of the'evidence
that counsel’s: actions fell outside of the zone of “reasonableness - under prevailing :ii'rdf.'cs'Sional
. ?9’?“5:;” Stric!glgn;{,. 466 U 3: at:688.-See.also Rule 71:1(c), SCRCP (“The-applicant has the burden
| | of establishing hl‘; en‘tirt'lqn;‘__;:ptt‘:.\tg, relicf by a preponderance of the'evidence.”): Reasonableness is
‘delermined by the “variety of circumstances faced by defenise counsel or the 5raﬁ'gé of leéitixﬁat‘c
decisions regarding how (/toi besl represent. a- criminal dcfghdant,” and the scope of 1h(.
) reasonableness inquiry is limited to facts counsel had available:at the lime 6frepresentation, /d. at
| 689.} “t'unnsc} i;st;‘gggly presumed to have rendered adequate assistance and made all significant
_ d?tisi.?”% ._ir;thc _gx;:z:cisc Qf};egsgqab,lg}pm)f@ssjonal;_ju‘dgmen.t,.’,".Xa‘rboro'ugh‘ . Géntzy, 540 U.S. 1,
5 (2003) (cmng, Slrzc/dand A66.U.8. at.690). Judiciabscriutiny-81 coutisel™s performancc remams
hrghly defcrenhal towards .defense., ,counselwith. a strong:presumpiion” that -counsel” “acted
cpmpeter;tly, because competent representation may be cxecuted: in' virtually “countless™ ways.
Strickland, 466 U.S..at 688-89.

Second, counsel’s deficient performance must have prejudiced the applicant so that “there.
isa reasonable probability thgt, but Aforlcouns‘g:l’s unprofessional errors, thé result of the proceeding
would have been dlffvfﬁlll » Cherry, 3{70 k3 L\ at 117-18. “A reasonable probablhty isa probablh‘ty
suihment to undermme confidence inthe outcome.” Strickland, 466 US. at 694, The court makes
thls detf—:rrﬁinat’ion based upon the totality of the evidence. Id.-at-695. Realistically, this matters

oaiy ln the rarest case’” becausc “[t]he lxkchhood of a different result must be substamxal not

e 23

, Just com.ctvablc » Haz rmgton v thh!er ,362.U,8..86, 11.1412-(201:1) (‘q‘uotmg‘Szn':gd” 'wrd 466 U S iy

; at 697) L o R T T R S LI SR ﬁ
o R S N . y - o
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- The standards do.not.establish:mechanical rules; the ultimate focds of ingitiry must ‘be on
; , ., the fundamental faimess of theiproceeding whoseresult is being challenged: Srrzckland,466 US.
sy 3696 A court need, not. first determine- whether: counsél’s peérformance was ydeﬁéiéﬁt-‘:bléforc
- examining the prejudice suffered by the deféndant as a résull of the éﬂégc‘d deﬁéiénciés;. jf it is
easier to dispose of an ineffectiveness clainy on-the -gfb_un'd?"d‘f lack of sufficicn prejﬁdi:c“e,'thal
. course shog}d‘}):e followed. Jd-at 696-97, .- o sy L avn e
In the context.of a guilty-plea; the apphcantamust show theré'isa. reasonable probabthty
_ihai; but for mefﬁ.cuvc assistaiice of counsel, he or she would not have pled gullty but, mslead
would have insisted on going to-trial. Hill v. Lockhart, 474 U.S. 52, 59 (1985). Applicant’s right
to contest the validity of a plea is usually, but not invariably, fore¢losed because of the inhérent
solemnity and truthfulness included in the guilty plea process: See Blackledge v. Aliis‘r?h, 431 US.
63, 73-74 (1977) (“Solemn declarations: ift:epenicouri-carry a stronjg. presumption of verity. “The
A gubseq'pgq;, presentation of conclusory-allegationsunsupported by specifics is ’stii)jééi”tb' summary
dismissal, as are contentions that in-the face of the:record are wholly 'incrcédiblef“)_, Absent valid
reasons why the applicant is entitled to depart-‘from previous judicial admissions made at tile élca
hearing, statements made during;the original prqéec’ding}r,emai‘n conclusive, Daftoh v, State, 376

/S.C. 130, 137-38, 654 S.B.2d 870,874 (Ct. App. 2007) (citing Cravwford'v. Uniied States, 519 F.2d

.5
<X I3

347,350 (th I A975)), * 0 cp ey e oy e n ot s on SR S
Forapleato be valid, the applicant must have been a{varc of the nature and crucial elements
of the oﬂ‘_ensc the maximum and minimum penalties, and the rights.he is waiving by-abcepting the

ple‘af _ﬁo,gzszy v, A_labgmq. 395.U.8..238 (1969); Roddy v, Stare, 339 S:C. 29 (2000) ~A plea“r’s not
§ ("" R

. ..w,.,,

'kuowmg or voluntary if.a defendant:*“lacks: knowh.dge 6F material ewdence in ih prdseuumc;h

: _,IT:“: ]..,., DU ":_~;::
, poqsessmmv sz.son ¥ btare 334.5:C. §15: 523514 SEIY 320’.32¢ (199‘9_‘);._ - :
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. . A defendant’s knowing and voluntary waiver s‘o:ﬁ‘stfit’u’t’o’ry*dr'-éoniiiiidﬁdﬁdlr;ﬁ-ghts must be
- csrabhshed by, a complete record, and “may:be accoinplished:by collaquy betweer the ¢otit and

: ,d?ﬁ‘!‘d@_’?&,b@?wgﬂn the courtand defendant'sfcx)'unsel;éorﬁbot'h;??«ilioddy' vi-S/’(itdf 339 S.C-.-';é; 34 528
SE.2d at 421 (citing. Srate v. Ray, 310.8.C:.431; 437, 427. S:E:2d 171, 174 (1993)). [ Tjhe
5 mluntarmess of a guilty plea is not dc'te.rmined» by-an examiriation of the specilic inquiry fade by
the sentencing judge alonc, but is determined from béthithé record made ai the time of the ‘émry
of the. guilty-plea and. the record of the pest-conviction-hearirig.*” ‘Dalton, 376 S:C. at 13 8, 654
S.E2d a1 874 (quoting Harres v. Leeke, 282 S.C.:131, 133, 318 S.E2d 360, 361 (1984‘)) Fﬁffhcr,
“guilty pleas, freely and voluntarily entercd, act as-a waiver of all non—jUrisdiCtional déféété'and

defenses, including,claims of aviolation of a constitutional Tight prior to the plea.” Whetsell v,

Tt e g s clnvalid Pleg-Demerifiq sl var T L D0

o IE N

_ Despite, Applicant’s, Struggles:. with - dementia; '-'Kppiiéaiil'*écéﬁiffg@ “énicred 2 free,
, yglumgry, intelligqu, and rknowingf plea. As a prelimiinary matter; this Court finds that the plea
court was fully aware of Applicant’s dementia when it accepted the plea. (Tr. 30). At the plea,
Applicant'conﬁrmcd he. understood he was pleading to the lesser-included offense of voluntary
mﬁn_s! aughtcr.A(I I. 6). He stg;cd he.understood the potential scnic:’ncing ranges, and that voluntary”
mansiaughter-is a violent erime. (Tr. 6). He st‘ated hie wanted o plead and liha‘t‘hé‘::‘ﬁéd- plenty :bf
time to discuss the plea with Counsél?.whozinfbrm'cd-him ‘éiithe allegations, the State’s burden of
pmof; and what the Sta;e would haveto prove concerning the voluntary'charge at trial, (Tr. 6-7).

Hc stated 1hat they, dlscussed any possible defenses and the facts. (Tr. 8). Applicant stated he was

H :')"

undware of any defemc dvaﬂablc to. him..(Tr9). He stated: that'Coansel explamcd }snghis fo

P f/) T Pl

. hlm mcludmg the nght to rcmam silent, call:and eonfront wxmcsses “and thé ng_.,ht iq B jllqﬁriélzﬁm%j:
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(Ir..9-13). He stated:that no:proniises:beyorid the*ability i plead o the lcéééf-iﬁcit{acd offense
-, were.availablerto hiny and-that he-was. ‘pleading 1ree1y ‘and voluntanly (Tr 13 H) Hc stdted he
. understood.voluntary- manslaughtér'is a vii
the consequences of those distinctions. (Tr. 14-15). He stated that heundcrstood he was not entitled
. to parole. (Tr., 15). He stated he was pleading becaase he i guilty and thinks ihat the jury could
find him, guilty. of r\Iurdcrv,'or voluritary: (T¢: 15): "He $tated he’ undcrstood thie ne'g‘o”tiaiions‘ and
stated that they. are. preferred over.trial (Tr: 1;6‘5..~Hcrfstétéd"ihaf he does fiot have any substance .
.ab‘use'issucs of mental health ‘issu;:s-‘im_pacﬁri‘g his ability o uﬁderéiaﬁd what he was doing? (Tr.
16-19). Applicant agreed o the facts as stated. by the State. He agaiﬁ confirmed that Counsel
explained his right to remain silent, to present cvidence, to a Jackson v. Denno hearing, the r‘ight
to assert a defense. He stated that he discussed with Counsel how the plea'was free and volﬁntary
,,éIIe confirmed. his intent. to. plead:again; Thcreafler ‘the’ plea Was acceptcd Apphcanl s demcmxa
. did not scem o impact his understand ingofthe plca’prodess based upon this Court’s }cviéw '0‘1' the
plea transcript. Additionally,. at ‘the.PCR hcarmg Counsel credlbly tcsn fied thal Applicant
seemingly understood the proceedings and the rights waived. Thus, this Court finds the plea was
entered freely, knowingly, intelligently, and voluntarily-and cannot be withdrawn,

Brevity offfim'e SR
Appiicant ajleges-Counisel was ineffectivé™ for f')ré:\‘/itf of nmnspcnt i consxl;dt.on

“[B]rc;vity of time spent in consultation with a défendant aldnc' is not indicative of‘ixlxadetjuzit:e‘ tﬁal
préparation.” Smith v, State, 404 S.C. 493, 500, 745 S.E:2d 378, 382 {2012), Applicant must show
evxdencc indicating “how :additicnal preparation or eommuinication’ wou[d have resulted in a

1\’1

dlffcreni outcome.’ K Id, SeeJackson v.Stite, '32678:C: 345, 453 54 493 . E 2d 7ﬁ8"*77” ,(1§§8)

(wherc apphcatmn failed to.shoywinef; fctt1\re1ass1stahcé of counsel bascd on lack of prcpéraaoﬁ by:”
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. neg,lcctmg to show ev1dencc of what .counsel failed to discover:or what-defénses counsel ‘could
, havc pursucd had he more fulIy prcpared for the case); Skeen. vz S{ate\325 S.C+210,214:15] 481
J S F 2d 129, 132 (1997) (where applxcant failed to show ineffictive assistance of counsel-whén he

dld not pre:;ent evidence s)‘xgthgg how additional preparation- would have impacted the ‘trial).
Apphcant claxms that Counsel did not speak with him about the case criough. However, at
‘ thc plea hearmg, Apphcant Stated that he. was satisfied. with. Counscl and-that hé had enough time
| to tlalk'_ to Counsel andthat Counsel ¢xplained the al_lggal_ions. to him, what the State would have to
pr;);'é at ;ri.al(, including what the State would have:to prove to secure a conviction Tor the 16ster-
inlludcd charge. (Tr. 6-7). Applicant stated that Counsel explained all his'rights to him. (Tr.9-13).
Additiorviz}l]y,-. ‘Cou_{lsel _cleedibl_y__‘tcs‘t'iﬁed,at_ihe‘.- PCK.-hea‘ring- that he.met with Applicant multiple
;imesy';co dvis"cu‘ss:tlh‘e ,cag.e:.'_Bgyor.x.d’ that, Applicant has failed to show how this brevity of time spent
1;1 con,sultanon unpacted Coumel’s _representation of Applicants There isiho*indication: (Hai ‘the

rcauhs of the proceedmg,s or the decision to plcad wauld have:been'different had Counsel con ferred

wuh hzm more. Accordmgly, Applicant has. falled to establish ineffective assistance of eounsei and _

tlns Courl declines to grant relief.
= F ailure to File/Handle Appeal: - -

Applicant claimed Counsel was ineffective for failure to file and handlé his direct appeal.
Counsc,l Is rcqmrcd 1o nnkc certam the de {endant-is. madecfully “aware oftthe: rx};,ht to .appeal
followmg a trial. White v. State, 263. S, C 110,.208 S.E2d 35 {1974). However, absent

cxtraordmary c;rcumstances there is no constitutional requirement that a defendant be informed

of the nght to a du‘ect appml from a gm]!y plea. Weathers v. State; 319 S.C. 59, 459 S F 2d 838

(1995) The barc dSSCI’tIOﬂ that a dcfendanl ‘was not advised of:appellate rights is msﬁ?f’ cmn

‘g,rant rehcf fd Inst(.ad there must be proof that extraordinary: circUmstances’ oxdst :
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. non-frivolous grounds «for -an- appeal-exist; 6¥ whéﬁ5~‘thé"~deféndadt ‘reasdn'ébly demonstrates an

D not sce a reason for a chaqge ofvenue: “Accordingly, velief is ‘dénfed o thxs ground

defendant should have been-advised of \thé.‘figﬁt'--‘tbf:appéﬁl; b Ektraordinary circumstances may

... exist when there is reason to think- that: rational deferidant Would'want an'appeal, such as when

interest in.appealing. /d. ;. Roe-y. Flores-Ortégin, 528 US. 470 (2000).

- Applicant testified that Counsel informed:him'that hié did fiot handle appééds‘. Appii(,am’s

‘ sistc_r,;siqtc;dhs‘l_m_c altempted;to handle’the notice -of appeal ‘on ‘Her ‘own bt filed it in the Wfiing

Jmlsdzctlon Lounsel, crcd:b!y testified: that he ht,iped draftsome appea] matemal but told Apphcant

he:would: bc app@mted an appellate attomey Thus, this Court finds'that Applicant was informed |
of his appeal and took the responsibility of filing the ‘ap,pcal.'on his:gwn. This Court also finds that
no extraordinary circumstances justifying filing an appeal exist in this case. Accordingly; relief is
denied on this ground.
e on. B Ui Failure £o Pursne-Defense = Thfiader "7 -

Applicant claims Counsel was ineflective. for- failure 10 pursue W
thought that the person Applicant shot and killed was: an ihtruder. However, the right to assert a
defense was waived at the plea hearing after the Court explained what a défe-nse is, and Applicant

informed the.Court that he was unaware. of a tepable: trial ‘defense. (Tr. 5—'6)'. Thus; the right to

- assert a defense was waived with the entry of an otherwise valid plea. Ac’cordiﬁg_l_y, this clairh is

. . . . e gnop T4 T ‘r - BT e o EX
dismissed without.merit andrelief denjed. - ¢ s TS e e

Cliange of Venne'
Applicant claims Counsel was ineffective for failure to request a change of venue.
However no reason for. requesting.a. changc of venue or why a chanm: of venucz would hdve

)‘ ;

changed the .outcome, was ever:provided io:the;Cdtrt: Fuither, Coumcl crcdxbly t;:suf' edfF;e dldv
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. Failuresto Properly Mitigite the Sentence .
.+, Applicant claims Counsel. was ineffective for failing toimitigate the senténce: Counsel may
be fotg;lfi deficient for failing to.sufficiently investigate-and present -’rﬁit,iga't‘ing‘éVideﬁéEi‘*See
Council v. State, 380 8.C..159, 172, 670:8.E:2d 356, 363 (2008). (finding it unfeasonable for
. co.unscll! not to fi urther investigate the defendant’s-background and present evén minimal mitigating
3 9v1dence .(I;bta;x_l.e:c‘l);’.ﬁ/ iggins.v. Smith, 539. 08,610, 521:(2003) (finding it unreasonable’ Q{fhen
4 QQ,!{nSfcl Jailed to investigate mitigating cyidence beyond a couple refained records, including the
presentence mvcstlganon rpport and social service records); Williams v. 1 aplor; 529°US “362; 398
(2000) (finding that Counsel was unrcasonable for failing to.evaluate the: totality of available
mit’i’gation cviden_ce).‘.A_n' applicant is prejudiced by this deficiency if there is a reasonable
probability that a. d‘iffcrc}nt sentence- would have been imposed but for- Counsel’s fuilure to
investigate and present mitiggj;‘_ng;,gyidgggc;ﬁéuacil_e\’r; State,.380.8.C. 159, 171, 670 S.E.2d 356,
362.2008). S e e e T 2 ban e I T
. This Court ﬁ‘nds' Counsel’s mitigation strategy reasonable. ‘At the plea héaxing, Counsel
stated that Applicant has been horigst throughout the proccedings, that Applicant consistently held
that he fired the gun because he thought he had-an intruder in the home; and that Applicant suffered
from dementia, (Tr. 29-30)._C0uns_el;alls;o stated that Applicant-loved the victim,: was in disbelief
over what happened. and was broken up about what happened.(T+. 303 I)Apphcants 's'istéf éi'sb
spoke in mitigation, stating that Applicant’s ‘health i$ poor, that he truly thought it was an intruder
in th; home, apd that glcohol played a part in what happencd. (Tr: 31 -33). Dr: Maddox stated that
she cvaéuatcd_ Applicant an_dfdi_agno{,s_g:d him with alcohol dementia dtid that he has a"lbng’s"tandmg

hlsforv Jf alc.ohol abusc ( l I, 33 34) She stated. Applicanthas- workéd his owi' hfe but ﬂQat alcii%};o'i'

e P

A-,;l

i ‘has ravaged hxs bram and. lcd o, asteady: declme .(Tr..34):-She'stated that hc Was \ery ‘oépcratlve
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with ber and clearly has cognitive-deficits: (Tt:34).She stated that she thought he was competent,

-, Gespite his, dementia,. (Tr:,34). She-:stated thashieconducted ficurological fesiing and some

.. heurological psychology. screening tests; ‘which " he did ‘poorly” ofi: (""I";.'3'2‘1);A"S'hé stated fie' was

referred to a neuropsychologist, who- tested-him, and he came out with dementia. (Tr. 35:36).

. -Counsel again spoke in mitigation; staiing that there was never any evidence that Applicant 1'h'o'u'ght
. the person was someone other: than: an-intruder-and that Applicant was seemingly so intoxicated
that.night he gave 911 the wrong-address.:(Fr+37):He then réad 2 Sthteiment Applicant prepared,

- apologizing 1o the victim’s family, stating he thought she ';;.’as, a migrant worker breaking into his

house, and making clear how distraught he was over killing his friend, (Tr. 38). Thus, this Court
finds the mitigation strategy rcasonable. Additionally, the only subject specifically stated at the

PCR hearing s something that should have been Taised in ‘mitigation was Applicant’s Cementia,

...alcoholism, and copnitive issues whichwere clearly exhatistéd: "F-hiéicdi‘xﬁ' has 1ot been presented

_ wﬁh anything substantive that would-have ledio aicsser sbmenccwf mxscd Accordmgly rcnef is

denied on this ground. . ..
Failure to Conduct Neurological Testing
Applicant claims Counscl was ineffective for failure 16 conduct neurological testing.

Ilowcvcr ~as stated above, Dr.. Maddox: conduéted- neuro]oglcal testmg and neurolog,lcal

_psychology. screening: “rests. (Tr. 34 He wis® also rﬁterrcd 162 nwropsychoiog,xot for addmonal

testing and was diagnosed with dementia. (Tt: 35-36). Counsel was not ineffective on this ground
because he did ensure neurological. testing occurred and used this in mitigation of the sentence.

Add‘itionailvy, because Counsel was not deficient on'this ground, there is no prejudice®; Acco‘dmgly,

rehcflq demed On lhlS 8r0und,.,-c_ EE IR TR IS TR RN T H AT SR PP T TS s iwf
.’ vy LS AL

L i;: - 41 Rt Py LAl e ) «
) o
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i e s i Failure to Pursue Guilty but- Méntally: T Pleg 7 v £
Apphcanl g}ggm§_i(;gug§,cjf_\5{qs,.incffiécti\/;c forifailuré to pursuc d g{xiiij’f-bﬁfhjéi;tél@{i‘llil plea.
A _§efe'1l1tcjlte‘m§_ is guilty but mentally.ill when“at the time. of:ihe.comniission 6 the act Constifiting
the offense, he has the capacity to distinguish right from wrong', .. ‘biit becausé of meﬁ‘tiil"'t:li'é"c‘ase
. or defect he lacked sufficient capacify to-conform his conduct o the reguiirerénts of the lawy.” SC
- (,ode Ann. § 17-24-20 (2014). Yglgntégy intexication-or:drug usé tun be used to support a ‘ﬁ’n&ing
, Ao(’ gmlty but men{aliy ill ifithe drug oralcohol wse causes “petmaneit and irfevérsible brain. da.mage
which manifests itself in a menwl illness.™State v. Hartfield; 300 S.C:469; 473,388 §Ead 802,
804 (1 9,’90).

Accqrdi_ng_ to.the record, applicant’s alcohol abuse caused his dementia, However; there is
no inc_!icgtiqp. ,tl_ha.\f his i{ng@iﬁm@{}%pi} mental illness caused-him to lack’ ihé capacity to conform.
. Instead, Applicant repeatedly showed hesintended forfire the' weaon; biit that He did-tiot know the
 per=on he was shooting WaShl‘i friend. He stated he thought he wags 'shivo ting &' grant fanm&orker
instead. (Tr. 29-30). Additionally, Dr, Maddox credibly staicd at the plea that she. thought
Applicant was competent. (Tr. 34). At the PCR hearing, Applicant did not prcsen-i any credible
evfdencc? in the form of mental health or competency cvaluations or reports to challenge this
Lmdcrslanding. Thus, this Court finds Applicant was riot entitled to enter a guilty but mcniél]y ill
p]ca “ud that Coumel was, mt deficien io,r failing:to ensire Applicani. could’ p[cad gumv bul
mentally 1I] whcn that was improper m the case. The Court finds no prejudice becausé Appllcant

could not have sccured such a plea. Thus, relief is denied on this ground.-

Ten- to Fifteen-Year Sentence:

. e : 4 '} e, .'
Applxcant testi ﬁed that his plea was entered involuntarily becutse’ Counscl lold hxmhal n‘
- f,".')

he plf*d he would receive a tcn~ 1o fifteen-ycar sentence. However, Counsel Lredxbly;mstlﬁcﬂ thatf* .

RECEIVEL) -
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he never promised Applicant a certuin sentence if he pled. Additionally, at the ples hearing,
Applicant stated he wanied 1o plead to voluntary manslaughter while knowing what it carries. (Tr.
6. Thus, this Court finds Applicant to not be credible concerning this allegation and that he was
not promised a certain sentence. This Court denies relief on this pround accordingly.

Conclusion

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or depr.ivaf.ions that -wrmld‘:f.'?t.;gi'«rr;:.,th.i\g Couit te; gra;xt his
/application: Theretore, .this PCR appiiélﬂxtiﬂnmxjst be denied and dismissed with prejudice.

This Court notifies the Applicant that he must file and serve 4 notice of appeal within thirty
days of receipt by counsel of the judgment entry’s written netice to secure appropriate appellate
review, See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 195 (1991),
an Applicant has the right to appellste counsel’s assistance in seekiny review of the denial of PCR.
Rule 71.1(g), SCRUY provides that if the Applicant wishes to scek appellate review, PCR coz‘msgl
must serve and file a notice. ‘appc‘al—:en%pp}i&m% befiall. Y our aieniion is directed toSouth

Carolina Appellate Court Rule 243 [or appropriate appclimc procedurcs.

IT IS THEREFORE ORDERED:

L. The PCR application be denied and dismissed with prejndics: and
2. Applicantbo remanded 10 i0e pustody ol Reupondent,

, South Carolina.
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