From: Jessica Trautman

To: Court Of Appeals Filings

Cc: Nick Charles; Mitch Brown; egraham@grahamlawfirm.net; bradjordan@comporium.net; adavis@davissnyder.com
Subject: Angela Patton, et al. v. Gregory A. Miller M.D., et al--Appellate Case No. 2022-000288

Date: Thursday, September 22, 2022 10:59:40 AM

Attachments: Miller - Reply in Support of Petition for Full Court Review.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached for filing in the above matter please find Appellants’ Reply In Support of Petition for Full
Court Review. A copy of the service email is also included.

Thank you.

JESSICA TRAUTMAN SENIOR ADMINISTRATIVE ASSISTANT
jessica.trautman@nelsonmullins.com

MERIDIAN | 177TH FLOOR

1320 MAIN STREET | COLUMBIA, SC 29201

T 803.255.5535 F 803.256.7500

NELSONMULLINS.COM

Confidentiality Notice

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information that is proprietary, privileged, confidential or
otherwise legally exempt from disclosure. If you are not the named addressee, you are not
authorized to read, print, retain, copy or disseminate this message or any part of it. If you have
received this message in error, please notify the sender immediately either by phone (800-237-
2000) or reply to this e-mail and delete all copies of this message.


mailto:jessica.trautman@nelsonmullins.com
mailto:ctappfilings@sccourts.org
mailto:nick.charles@nelsonmullins.com
mailto:mitch.brown@nelsonmullins.com
mailto:egraham@grahamlawfirm.net
mailto:bradjordan@comporium.net
mailto:adavis@davissnyder.com
mailto:jessica.trautman@nelsonmullins.com
http://secure-web.cisco.com/1d2WgjEFq7DE9oro22FPeZ5toEnYz33VxfkYopupXjM3bL-Uf9lHHrfXrfyfUjkk6fLrb_KL76xCnIBXkXJYVR86bgQL-4iwlaL6N9H-P5E7ikIGsCX9HtDNeHAwCFshcq_p_ZNOdX_AZOVxSUOY1O9kaDvK75GgqLQbSw8YRjRbsdjJeToVaCi3F9y62TcULVV1wHsBDcDBIfiSUTggreTxSF1kugEufxLlep4joOBhWdy9bCu7BlYK0WoJ5aau_iV97t7guaWxQrUG3kKzdldjdTLc3G_Y2twj8gFGauzxQTumMfhEoHQLICnByZPbK_4anSRvjoNhMaWXbiG8SaAuSd80rSl3dkOPnfmx_HXrx8JGk-mtoPdBXgkDFxqhPMjTQF-nvfq_jFeIdwOAaM4CsZObFoP6VnakgQM5PfvgYDBysqlxXGFL0yruZRfZ68WjgfSn-8JIYbuhQnjw6-w/http%3A%2F%2Fwww.nelsonmullins.com%2F

THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

D. Craig Brown, Circuit Court Judge
William B. McKinnon, Circuit Court Judge

Appellate Case No. 2022-000288

Angela Patton, as Next Friend of Alexia L., a minor, ....... Respondent,

V.

Dr. Gregory A. Miller and Rock Hill Gynecological &
Obstetrical Associates, P.A.,.....cccceeiieriieieieeieeieee, Appellants.

REPLY IN SUPPORT OF PETITION FOR FULL COURT REVIEW

This Court should grant the petition for full court review filed by Appellants Dr. Gregory
A. Miller (“Dr. Miller”) and Rock Hill Gynecological & Obstetrical Associates, P.A. (the
“Practice”) (together, “Appellants”). The Court should then vacate the order denying Appellants’
petition for writ of supersedeas and should grant a supersedeas and reduce the amount of the
required appeal bond for the reasons stated in Appellants’ petition for writ of supersedeas and
reply.

Respondent served a return to the petition for full court review on September 16, 2022,
raising several reasons Respondent believes the full court should not review Appellants’ petition
for a writ of supersedeas. The Court should reject Respondent’s arguments.

First, Respondent’s arguments as to the timeliness of Appellants’ submissions to the circuit
court are incorrect and unsupported by any South Carolina law. See (Return at 3-4). As

Appellants explained in their petition for writ of supersedeas, they first filed a motion to stay





execution on the judgment and requested that the circuit court stay execution and require no bond
or, in the alternative, require a $1,000,000 posted only by Dr. Miller or a $2,000,000 aggregate
bond posted by Dr. Miller and the Practice based on the current version of South Carolina Code
section 18-9-130. See Mot. for Stay of Execution and Supplemental Memo, attached as Exhibit
A. The circuit court granted the motion for a stay of execution, but made it contingent on the
posting of a $6.25 million appeal bond. See May 19, 2022 Form 4 Order, attached as Exhibit B.
Appellants then filed two simultaneous motions: (1) a motion to reconsider the order granting a
stay of execution because the circuit court did not explain the rationale for its ruling, and (2) a
motion to reduce the amount of the appeal bond. See Motion to Reconsider and Motion to Reduce
Amount of Appeal Bond, attached as Exhibit C.

Contrary to Respondent’s representation of the contents of the motions, Appellants’ filing
clearly delineated the motion to reconsider and the separate motion to reduce the amount of the
appeal bond. In paragraphs 1-3 of the filing, Appellants sought reconsideration of the circuit
court’s ruling on their original motion on three grounds. In paragraph 1, Appellants explained that
they were filing the motion to reconsider because the circuit court did not provide any reasoning
or rationale for its ruling and, therefore, Appellants believed they were required to file a motion to
reconsider to preserve issues for appellate review. See id. § 1. In paragraph 2, Appellants asked
the circuit court to reconsider their arguments that the circuit court should (a) issue a stay of
execution without requiring an appeal bond, (b) require an appeal bond of only $1,000,000 to be
posted by Dr. Miller because the verdict in the case is only against Dr. Miller, or (¢) set the appeal
bond at $2,000,000 pursuant to the current version of section 18-9-130. See id. § 2. In paragraph

3, Appellants asked the circuit court to reconsider their policy argument supporting the application





of the current version of section 18-9-130. See id. 9§ 3. Paragraph 3 concluded Appellants’ motion
to reconsider.

In paragraphs 4 and 5 of the motion, Appellants expressly made a separate motion to reduce
the amount of the appeal bond. In support of that motion, Appellants explained that the required
$6.25 million appeal bond imposes an undue financial burden on Dr. Miller and presented evidence
supporting the motion. See id. § 5. Appellants thus expressly sought separate relief in the form of
a reduction of the required bond amount. Thus, contrary to Respondent’s accusations of a
“pretext” or a “ruse” and her representation that “[t]he substance of one [motion] is the same as
the other,” see (Return at 3—4), a plain reading of Appellants’ filing reveals that the substance of
each motion was different and sought different relief. Respondent cites no law precluding a party
from filing multiple bond-related motions or from filing a separate motion to reduce the amount
of an appeal bond as Appellants did here. Accordingly, Respondent’s unsupported arguments are
incorrect and should be rejected.

Moreover, the circuit court’s June 10, 2022 Order Denying Defendants’ Motion to
Reconsider Denial of Motion to Reduce Amount of Appeal Bond makes clear that the court
understood the motions to be different, and the court ruled on the motions accordingly. See June
10, 2022 Order, attached as Exhibit D (“[Judge McKinnon] entered judgment against Defendants
in the amount of $4,682,789.57 on March 3, 2022. This Court subsequently granted Defendants’
Motion to Stay Execution on Appeal by Order dated May 19, 2022, and required Defendants to
post a supersedeas bond in the amount of $6.25 million. Defendants filed a Motion asking this
court to reduce the amount of the supersedeas bond, which was denied by Order dated June 1,
2022. Defendants now ask this Court to again reconsider the amount of the supersedeas bond.”

(emphasis added)). The circuit court rightly did not find the arguments and evidence in the motion





to reduce the amount of appeal bond to be untimely, because the arguments and evidence were not
untimely.

Second, Respondent’s arguments as to the merits of the appeal bond issue are groundless.
See (Return at 4-6). Respondent again cites no authority supporting his claim that Dr. Miller’s
affidavit is unreliable. Respondent may not wish to accept the reality of Dr. Miller’s financial
situation as established by Dr. Miller’s affidavit, but Respondent’s subjective dissatisfaction with
that reality is not a basis on which this Court can find the affidavit unreliable. See Cooper v.
Cooper, 289 S.C. 377, 379, 346 S.E.2d 326, 327 (Ct. App. 1986) (“In South Carolina, a property
owner is ordinarily competent to offer testimony as to value of his property.”). Although
Respondent asks the Court to assume a nefarious intent behind Dr. Miller’s sworn statements, she
offers the Court no justification for doing so. See (Return at 5).

Dr. Miller’s affidavit provided his total assets, yet Respondent complains that the affidavit
is “silent” about “automobiles, boats, aircraft, [and] collectibles.” Id. Those items are, of course,
assets, and a statement of total assets would necessarily include all assets. Respondent fails to
explain why an affidavit is unreliable if it states the value of a person’s total assets but does not
expressly state whether the person owns an airplane. Respondent cites no authority requiring that
Dr. Miller’s affidavit be written in Respondent’s preferred style.

Finally, Respondent’s claim that she cannot test the truthfulness and accuracy of the
affidavit is incorrect. (Return at 5) Respondent made no request to do this, nor does Respondent
submit any basis for such testing.

The only evidence is that Dr. Miller has approximately $100,000 in total assets and
$1,500,000 in liabilities. See Aff. of Dr. Miller, Ex. 2 to Motion to Reduce Amount of Appeal

Bond, attached as Exhibit C. Based on those facts, requiring Dr. Miller to somehow purchase a





$6.25 million appeal bond imposes an undue financial burden. Respondent provides no basis to
find otherwise. This Court should grant the petition for full court review and grant Appellants’
petition for a writ of supersedeas.
Conclusion
This Court should grant Appellants’ petition for full court review. The Court should then
grant a writ of supersedeas, reverse the circuit court, and order a stay of execution contingent on

the purchase of a $2 million appeal bond.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By:_s/ C. Mitchell Brown
C. Mitchell Brown
SC Bar No. 012872
E-Mail: mitch.brown@nelsonmullins.com
Nicholas A. Charles
SC Bar No. 101693
E-Mail: nick.charles@nelsonmullins.com
1320 Main Street / 17th Floor
Post Office Box 11070 (29211-1070)
Columbia, SC 29201
(803) 799-2000

Attorneys for Appellants Gregory A. Miller, M.D. and Rock
Hill Gynecological & Obstetrical Associates P.A.

Columbia, South Carolina

September 22, 2022
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK

Civil Action No. 2009-CP-46-05195
Angela Patton, as Next Friend of Alexia

Lumpkin, a minor,

DEFENDANTS’ MOTION FOR A STAY

VS.

Gregory A. Miller M.D. and Rock Hill

)

)

)

)

)

)

)
Plaintiff, ) OF EXECUTION ON THE JUDGMENT

)

)

)

)

Gynecological & Obstetrical Associates P.A., )

)

)

Defendants.

Pursuant to Rule 62 of the South Carolina Rules of Civil Procedure and section 18-9-130
of the South Carolina Code, defendants Gregory A. Miller M.D. and Rock Hill Gynecological &
Obstetrical Associates P.A. (together, “Defendants”) move for an order staying execution on or

enforcement of the judgment during the pendency of Defendants’ appeal.

PROCEDURAL HISTORY

This medical malpractice case was tried in January 2022. The jury found in Plaintift’s
favor and awarded Plaintiff $2,500,000 in damages. Defendants moved for a new trial on several
grounds, and Plaintiff moved for costs and prejudgment interest from the date of her offer of
judgment through entry of judgment on the verdict. On March 3, 2022, the Court denied
Defendants’ post-trial motions, granted Plaintiff’s motion, and entered judgment for the Plaintiff
in the amount of $4,682,789.57. Defendants appealed on March 11, 2022.

ARGUMENT
Defendants request that the Court issue a stay of execution on the judgment until the appeal

is resolved. Section 18-9-130 provides that a “notice of appeal from a judgment directing the
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payment of money does not stay the execution of the judgment unless the presiding judge before
whom the judgment was obtained grants a stay of execution.” S.C. Code Ann. § 18-9-130(A).
The presiding judge may “require[] bond or other surety to guarantee the payment of the judgment
pending the appeal.” Id. Rule 62(d) of the South Carolina Rules of Civil Procedure provides for
a stay of execution after appeal if the appealing party “giv[es] a supersedeas bond”:

Stay Upon Appeal. When an appeal is taken, a party, by giving a

supersedeas bond, may obtain a stay subject to the exceptions

contained in subdivision (a) of this rule and the South Carolina

Appellate Court Rules. The bond may be given at or after the time

of filing the notice of appeal or of procuring the order allowing the

supersedeas as the case may be. The stay is effective when the

supersedeas bond is approved by the court.
Pursuant to section 18-9-130(A), the maximum supersedeas bond for an individual or a business
entity that employs fifty persons or fewer or which has revenue of less than $5 million is
$1,000,000. S.C. Code Ann. § 18-9-130(A)(1)(b).

Dr. Miller is an individual. Further, there was no verdict against anyone but Dr. Miller.
There was an agreement of counsel at trial, for the sake of simplicity for the jury, that the P.A.
would be responsible for paying a verdict rendered against Dr. Miller based on respondeat superior
principles. The Court, over objection, has issued a judgment against both Dr. Miller and the P.A.,
and held that because of that judgment, the non-economic damages statutory cap does not apply
to reduce the verdict here.
Notwithstanding the above, the Defendants request that the court issue a stay of execution

until the appeal is resolved, and order that no bond is required. If the Court requires a bond,
Defendants are willing to post the statutory maximum $1,000,000 supersedeas bond, based on the

verdict against Dr. Miller alone. If the Court decides that both Dr. Miller and the P.A. must

separately post appeal bonds, which the Defendants argue is unwarranted and was not intended to
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be the result of any agreement of counsel at trial, then the P.A. (which is now a dissolved entity
having no revenues or employees) would also only be subject to procuring a bond of $1,000,000.
Thus, the Court should issue a stay of execution and of further enforcement of the judgment.
Defendants’ position is that no bond should be required, but if one is required, that only a
$1,000,000 bond be required under the circumstances here. Failing that, the Court should at
minimum require only that both Dr. Miller and the P.A. post $1,000,000 appeal bonds each to stop
execution on the judgment.

CONCLUSION

Defendants respectfully request that the Court grant this motion and stay efforts to execute
on the judgment pending a resolution of Defendants’ appeal. Defendants’ counsel consulted with
Plaintiff’s counsel prior to filing this motion, and Plaintiff’s counsel stated he intends to execute
on the judgment on Defendants and would not agree to a stay by consent. Should the Defendants
prevail in their appeal, they intend to seek to tax all premium costs required to be paid for appeal

bonds against Plaintiff.

(signature page attached)
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NELSON MULLINS RILEY & SCARBOROUGH LLP

By:_s/ C. Mitchell Brown
C. Mitchell Brown
SC Bar No. 012872
E-Mail: mitch.brown@nelsonmullins.com
Nicholas A. Charles
SC Bar No. 101693
E-Mail: nick.charles@nelsonmullins.com
1320 Main Street / 17th Floor
Post Office Box 11070 (29211-1070)
Columbia, SC 29201
(803) 799-2000

Attorneys for Gregory A. Miller, M.D. and Rock Hill
Gynecological & Obstetrical Associates P.A.

Columbia, South Carolina

March 11, 2022
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
) Civil Action No. 2009-CP-46-05195
Angela Patton, as Next Friend of Alexia )
Lumpkin, a minor, )
) DEFENDANTS’ SUPPLEMENTAL
Plaintiff, ) MEMORANDUM IN SUPPORT OF
) THEIR MOTION FOR A STAY OF
VS. ) EXECUTION ON THE JUDGMENT
)
Gregory A. Miller M.D. and Rock Hill )
Gynecological & Obstetrical Associates P.A., )
)
)

Defendants.

This memorandum supplements and supports the Motion for a Stay of Execution on the
Judgment filed on Friday, March 11, 2022. The relief sought in the motion stands. For clarity,
however, the statute cited—S.C. Code Ann. § 18-9-130(A)(1)(b)—expressly applies as a matter
of requirement by its terms to matters accruing on or after January 1, 2012. Therefore, Movant
wishes to be candid and ensure the Court is aware of this, because this matter accrued sometime
before that date.

This matter is as old as it is, for several reasons, but those reasons include an appeal taken
by Plaintiff on January 15, 2014, and remitted to this Court on October 24, 2017, and a motion
filed by Plaintiff to continue/stay the trial in this matter filed on October 8§, 2018 and granted on
October 31, 2018. Further, the pandemic and related court closures delayed this matter through
no fault of Movant.

As a result of the age of this matter, and as result of the decisions by this Court which have
affected the overall amount of the judgment, the judgment in this matter is larger than Movant
argues it should have been (and, of course, Movant moved for a new trial absolute as well, and

does not of course waive any of its prior positions by making these stay of execution filings). This
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Court has the discretion to order execution stayed with no bond. The Court also has the discretion
to order a stay of execution with a bond requirement. Movant argues that if any bond is required,
it should be in the amount of the maximum $1,000,000 for Dr. Miller and $1,000,000 for the
practice, as set forth in its prior motion. The Court has the discretion to issue this stay of execution
order. See, e.g., Harrison-Belk v. Rockhaven Cmty. Care Home, Inc., No. CV 3:07-54-CMC, 2009
WL 10710627, at *1 (D.S.C. Jan. 30, 2009) (interpreting a prior version of Rule 62(d) of the
Federal Rules of Civil Procedure, which was analogous to the current Rule 62(d), SCRCP, and
finding courts have discretion to issue a stay without requiring a bond); Se. Booksellers Ass’n v.
McMaster, 233 F.R.D. 456, 457-58 (D.S.C. 2006) (same). Defendants reserve the right to file
other requests and make other motions regarding execution should the Court determine it will not
stay execution in accordance with the motion filed on March 11, 2022, and this supplemental
memorandum.
Conclusion

An order staying execution on the judgment entered by this Court should be granted. No
bond should be required. If a bond is required, a bond consistent with current law regarding appeal
bond maximums should be considered and the same amounts ordered, and no more. There is no
reason to treat this matter differently due to its age, especially given the fact that long periods of

time in this litigation are directly attributable to motions and other legal filings made by Plaintift.

(signature page attached)
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NELSON MULLINS RILEY & SCARBOROUGH LLP

By:_s/ C. Mitchell Brown
C. Mitchell Brown
SC Bar No. 012872
E-Mail: mitch.brown@nelsonmullins.com
Nicholas A. Charles
SC Bar No. 101693
E-Mail: nick.charles@nelsonmullins.com
1320 Main Street / 17th Floor
Post Office Box 11070 (29211-1070)
Columbia, SC 29201
(803) 799-2000

Attorneys for Gregory A. Miller, M.D. and Rock Hill
Gynecological & Obstetrical Associates P.A.

Columbia, South Carolina

March 15, 2022
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(May 19, 2022 Form 4 Order)





FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF York

IN THE COURT OF COMMON PLEAS CASE NO. 2009CP4605195
Angela Patton Gregory A Miller et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[] Rule 12(b), SCRCP;[ ] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

I:l Other

ACTION STRICKEN (CHECK REASON): I:l Rule 40(j), SCRCP; |:| Bankruptcy;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

I:l Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
H Affirmed; |:| Reversed; |:| Remanded;

L0

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow)|v/| Statement of Judgment
by the Court:

THIS MATTER came before the Court for a hearing on Plaintiff's Motion for Administrative and Filing Costs and Disbursements,
and Defendant Rock Hill Gynecological and Obstetrical Associates, PA's Motion for Stay of Execution of Judgment. Upon review
of the record and after hearing the arguments of counsel, Plaintiff's Motion for Administrative and Filing Costs and Disbursements
is hereby DENIED at this time, provided that Plaintiff may come back before the court seeking costs and disbursements when the
case is concluded. Defendant's Motion for Stay of Execution of Judgment is GRANTED, with the condition that Defendants must
purchase a bond in the amount of $6.25 million dollars to protect the judgment entered and interest accrued during the pendancy
of the appeal. IT IS SO ORDERED.

ORDER INFORMATION
This order |:| ends does not end the case. |:| See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/19/2022 .

Drew Traylor for Gregory A Miller

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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York Common Pleas

Case Caption: Angela Patton VS Gregory A Miller , defendant, et al
Case Number: 2009CP4605195

Type: Order/Electronic Form 4

IT IS SO ORDERED

s/D. Craig Brown (2160)

Electronically signed on 2022-05-19 08:55:30 page 3 of 3
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(Motion to Reduce Amount of Appeal Bond)





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
) Civil Action No. 2009-CP-46-05195

Angela Patton, as Next Friend of Alexia )
Lumpkin, a minor, )

) DEFENDANTS’ MOTION TO
Plaintiff, ) RECONSIDER AND MOTION TO
)
)
)
)
)
)
)

REDUCE AMOUNT OF APPEAL BOND

VS.

Gregory A. Miller M.D. and Rock Hill
Gynecological & Obstetrical Associates P.A.,

Defendants.

Defendants Gregory A. Miller, M.D. (“Dr. Miller”), and Rock Hill Gynecological &
Obstetrical Associates, P.A. (“the practice”) respectfully move for reconsideration of the Court’s
May 19, 2022 Form 4 order pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure.
Defendants also seek a reduction in the amount of appeal bond required to stay execution on the
judgment. Defendants incorporate and reassert all their prior arguments related to the issues raised
herein, whether made in written filings or during oral arguments. Defendants’ motions are further
based on the following grounds:

L. The Court did not provide reasoning or rationale for its decision to grant
Defendants’ motion to stay execution, but required Defendants to “purchase a bond in the amount
of $6.25 million dollars to protect the judgment entered and interest accrued during the pendency
of the appeal.” Accordingly, for error preservation purposes, Defendants believe they should file
this motion and seek an explanation of the Court’s rationale to preserve issues for appellate review.
See Doev. Roe, 369 S.C. 351,376,631 S.E.2d 317, 330 (Ct. App. 2006) (“An issue is not preserved

where the trial court does not explicitly rule on an argument and the appellant does not make a
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Rule 59(e) motion to alter or amend the judgment.” (emphasis added)); Smith v. NCCI, Inc., 369
S.C. 236, 247-48, 631 S.E.2d 268, 274 (Ct. App. 2006) (same).

2. Defendants previously requested that the Court issue a stay of execution without
requiring the posting of an appeal bond. Because the Court required a $6.25 million bond, it
appears the Court rejected Defendants’ request. Defendants also requested, in the alternative, that
the Court require an appeal bond of only $1,000,000 to be posted by Dr. Miller, because the verdict
in this case is against only Dr. Miller, but it appears the Court also rejected that request. Finally,
Defendants also requested as another alternative that the Court, in exercising its discretion and in
the public interest, follow the current version of S.C. Code Ann. § 18-9-130 and limit the required
bond amount to $2,000,000 total for Dr. Miller and the (now dissolved) practice, while
acknowledging that this matter accrued prior to the effective date of that statute. It appears the
Court also rejected this argument. However, the Court did not set forth any rationale for these
decisions. Defendants therefore request that the Court reconsider these arguments and rule in
Defendants’ favor by setting the bond requirement at $2,000,000 or, failing that, provide a
rationale for its disagreement with Defendants’ arguments.

3. Plaintiff agreed to a stay of execution but only if a bond was posted in the amount
of “not less than $6.25 million.” Plaintiff’s sole argument was this bond amount was needed to
protect its judgment amount. This argument, if controlled by the statute, would of course be totally
meritless due to the statutory bond maximums. The General Assembly has determined that
requiring bonds such as those asked for by Plaintiff imposes unfairness on appellants and unfairly
affects the right of appeal. The Court in its discretion could and should apply the same public
interest/public policy point in setting the bond amount. Regardless, if the Court declines to do

this, it should nevertheless reduce the bond amount to $2,000,000 for the reasons below.
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4. In conjunction with their original motion, Defendants explained they “reserve the
right to file other requests and make other motions regarding execution should the Court determine
it will not stay execution in accordance with the motion filed on March 11, 2022 [seeking a stay
based on either no bond, a $1,000,000 bond as to Dr. Miller only, or a $2,000,000 total bond as to
Dr. Miller and the practice] and [their] supplemental memorandum.” See Supplemental
Memorandum filed March 15, 2022, at 2. Plaintiff did not oppose this reservation. In accordance
with that reservation, Defendants request that the Court reduce the required bond amount to
$2,000,000 for the below additional reasons.

5. To post a bond, the insurance carrier must set aside assets equal to the amount of
the bond. The totality of the carrier’s assets available to serve as collateral for a bond in this matter
is $2,000,000. Accordingly, the carrier cannot and is not obligated to pay for a bond in excess of
$2,000,000. See Affidavit of Sam McEwen and Mag Mutual policy materials, attached as Exhibit
1. As Defendants stated at the May 18, 2022 hearing, they hoped to avoid presenting details of
Dr. Miller’s personal financial situation unless it became necessary to do so. The Court’s order
requiring a $6.25 million bond now renders it necessary to present Dr. Miller’s financial
information pursuant to Defendants’ reservation in conjunction with their original motion. Dr.
Miller cannot afford to post a bond of any significant amount because he lacks the assets to post
as collateral. See Affidavit of Dr. Gregory Miller, attached as Exhibit 2. Thus, a $2,000,000 bond
purchased by the insurance carrier is all that Defendants can afford to post. To require Dr. Miller
to post any additional bond beyond that which the insurance carrier here has agreed to post
pursuant to its coverage would impose an undue financial burden on Dr. Miller. See Se.
Booksellers Ass’n v. McMaster, 233 F.R.D. 456, 458 (D.S.C. 2006). By coincidence, that

amount—$1,000,000 in coverage for Dr. Miller and $1,000,000 in coverage for the dissolved
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practice—aligns with the statutory maximums provided by section 18-9-130. The Court should
therefore reduce the required bond amount to $2,000,000 for all of the reasons set forth herein and

stay execution pending appeal.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By:s/ C. Mitchell Brown
C. Mitchell Brown
SC Bar No. 012872
E-Mail: mitch.brown@nelsonmullins.com
Nicholas A. Charles
SC Bar No. 101693
E-Mail: nick.charles@nelsonmullins.com
1320 Main Street / 17th Floor
Post Office Box 11070 (29211-1070)
Columbia, SC 29201
(803) 799-2000

Attorneys for Gregory A. Miller, M.D. and Rock Hill
Gynecological & Obstetrical Associates P.A.

Columbia, South Carolina

May 27,2022
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EXHIBIT 2
(Affidavit of Dr. Gregory Miller)





STATE OF SOUTH CAROLINA )
) IN THE CIRCUIT COURT
COUNTY OF YORK )

Angela Patton, as Next Friend of
Alexia L., a minor,

Civil Action No.: 2009-CP-46-5195

Plaintiff,
V.

Dr. Gregory A. Miller and Rock Hill
Gynecological & Obstetrical Associates,
P.A.,

)
)
)
)
)
) AFFIDAVIT OF GREGORY A. MILLER
)
)
)
Defendants )
)

PERSONALLY appeared before me, Gregory A. Miller, who first being duly sworn,
deposes and says:

1. I am Gregory A. Miller and I am a Defendant in the case of Patton vs. Gregory
Miller MD & Rock Hill OBGYN.

2. My assets total approximately $100,000.00 excluding any funds in my retirement
accounts and excluding my home which is owned by my wife.

3. My liabilities, including mortgages, credit cards, school loans for children, and tax
liabilities total approximately $1,500,000.00.

4.  Asaresult, I am not in a position to post an Appeal Bond of any material amount,
and any requirement by the Court that I do so would create an undue financial hardship on me
and my family.

Further Deponent sayeth not.

= A

GregoryA. Miller
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Exhibit D
(June 10, 2022 Order)





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
) Civil Action number 2009-CP-46-05195
Angela Patton, as Next Friend of )
Alexia L., a minor, )
)
Plaintiff, )
) Order Denying Defendants’ Motion to
V. ) Reconsider Denial of Motion to Reduce
) Amount of Appeal Bond
Dr. Gregory A. Miller, and Rock )
Hill Gynecological & Obstetrical )
Associates P.A., )
)
Defendants. )

THIS MATTER came before the Court by way of Defendants’ Motion to Reconsider
Denial of Motion to Reduce Amount of Appeal Bond, filed June 6, 2022. The Hon. William A.
McKinnon, Circuit Court Judge, entered judgment against Defendants in the amount of
$4,682,789.57 on March 3, 2022. This Court subsequently granted Defendants’ Motion to Stay
Execution on Appeal by Order dated May 19, 2022, and required Defendants to post a
supersedeas bond in the amount of $6.25 million. Defendants filed a Motion asking this court to
reduce the amount of the supersedeas bond, which was denied by Order dated June 1, 2022.

Defendants now ask this Court to again reconsider the amount of the supersedeas bond.
In light of the facts and law as state below, Defendants’ Motion is DENIED.

It is within this Court's discretion whether to grant a motion to stay execution on a
judgment, and if so, to fix the amount of the supersedeas bond required as a condition of any
stay order. Rule 62(d), SCRCP; Rule 241(c)(2), SCACR. Although S.C. Code Ann. § 18-9-130
sets a cap of $1 million on supersedeas bonds when the judgment debtor is an individual or a

smaller business, the statutory cap is inapplicable to the case at hand. The legislative history is

clear that the $1 million cap applies only to those actions that accrue on or after January 1, 2012.
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Plaintiff filed her Summons and Complaint on November 25, 2009, at which time there was no

limit on the amount of a supersedeas bond which could be required as a condition to a stay order.

Post-judgment interest is to be compounded at a rate of 7.25% per annum. See S.C. Code
Ann. 8 34-31-20; Order of the Supreme Court 2022-01-06-01. At this rate, the judgment balance
will be $6,195,749.43 as of March 3, 2026, and $6,644,941.26 as of March 3, 2027.Considering
the lengthy history of this case and the potential length of time this case may spend on appeal,
the Court finds it is appropriate to required Defendants to post a supersedeas bond in the amount

of $6.25 million.

IT IS SO ORDERED.

[electronic signature page to follow]
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York Common Pleas

Case Caption: Angela Patton VS Gregory A Miller , defendant, et a
Case Number: 2009CP4605195

Type: Order/Stay of Execution of Judgment

IT ISSO ORDERED

s/D. Craig Brown (2160)

Electronically signed on 2022-06-10 10:32:56 page 3 of 3

G6TS097dD6002¢#3ASVI - SYAT1d NONINOD - MHOA - INV €7:0T OT UnC 220¢ - d3TId AT1VIINOHLO3 T3





THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

D. Craig Brown, Circuit Court Judge
William B. McKinnon, Circuit Court Judge

Appellate Case No. 2022-000288

Angela Patton, as Next Friend of Alexia L., a minor, ....... Respondent,
V.

Dr. Gregory A. Miller and Rock Hill Gynecological &
Obstetrical Associates, P.A..,....ccoeviiniiniiiiicniciciee, Appellants.

PROOF OF SERVICE

I, the undersigned Administrative Assistant of the law offices of Nelson Mullins Riley &
Scarborough LLP, Attorneys for Gregory A. Miller, M.D. and Rock Hill Gynecological &
Obstetrical Associates P.A., do hereby certify that I served all counsel in this action with a copy
of the pleading(s) hereinbelow by emailing a copy to each attorney listed below using their primary

email address listed in the Attorney Information System.

Pleading(s): Reply In Support of Petition for Full Court Review
Served: Edward L. Graham
Graham Law Firm, P.A.
122 Donald Drive

Pendleton, SC 29670
egraham@grahamlawfirm.net






September 22, 2022

D. Bradley Jordan, Esquire
Jordan Law Firm, P.C.
546 East Main Street

Rock Hill, SC 29730
bradjordan@comporium.net

Ashby W. Davis, Esquire
Davis & Snyder, P.A.

5 Hawthorne Park Court
Greenville, SC 29615
adavis(@davissnyder.com

N\ b U .
C XW(‘L&/ JMUL:%%&.()L&,

P |
Jessica /Trautman
Administrative Assistant





Jessica Trautman

From: Jessica Trautman

Sent: Thursday, September 22, 2022 10:51 AM

To: egraham@grahamlawfirm.net; bradjordan@comporium.net; adavis@davissnyder.com
Cc: ‘Nick Charles'; Mitch Brown

Subject: Angela Patton, et al. v. Gregory A. Miller M.D., et al--Appellate Case No. 2022-000288
Attachments: Miller - Reply in Support of Petition for Full Court Review.pdf

Counsel,

Attached for service upon you in the above matter is Appellants’ Reply In Support of Petition for Full Court
Review. Service is made via email pursuant to the Supreme Court Order 2021-08-25-02.

Thank you,

Iil NELSON MULLINS

JESSICA TRAUTMAN SENIOR ADMINISTRATIVE ASSISTANT
jessica.trautman@nelsonmullins.com

MERIDIAN | 17TH FLOOR

1320 MAIN STREET | COLUMBIA, SC 29201

T 803.255.5535 Fr 803.256.7500

NELSONMULLINS.COM






