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Adele J. Pope, Esq. 
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Re: Request for documents under the South Carolina Freedom of Information 
Act 

Dear Ms. Pope: 

I am in receipt of one letter from you dated July 19, 2011, and five letters from 
you dated July 20, 2011, requesting certain documents pursuant to the South Carolina 
Freedom of Infonnation Act ("FOIN'), I have also been notified by attorneys in the Civil 
Division of the South Carolina Office of the Attorney General ("SCAG") that you refer to 
a request dated June 30, 2011 in a motion filed by you in a South Carolina circuit court 
case. Please be advised the only direct requests J have received from you during the June 
to August 2011 time period are the six referenced above. If there is a request dated in 
June 2011 that was not received by this Office, but that you represent you drafted and 
sent on June 30, 2011, if you will forward it to me within the next five (5) business days, 
I will expedite the response to it. 

Responding to your letters dated July 19. 2011 and July 20, 20 l l is difficult, as I 
have been informed there are several pending motions filed in Case No. 201 0-CP•40-
4900 in the Richland County Circuit Court and that several of the pending motions relate 
to the documents you are currently seeking to obtain through the FOlA requests~ I have 
been informed there are at least three related motions that relate to the FOIA request: (I) 
a "Motion for Protective-Order Concerning Various Documents Requested by Defendant 
Adele J. Pope" filed July 5, 2011, filed by the Plaintiffs; (2) a "Motion to Compel 
Discovery,, dated June 7, 201.1, filed by your counsel; and (3) a "Motion to Compel 
Production of Contingency-Fee Contract and Related Documents Prior to Hearing on 
Motion for Injunction'', dated July 26, 2011, filed by your counsel. 

While there exists an ongoing case in whi~b I have been informed both a 
"Motion for Protective Order" and a "Motion to Compel Discovery" are outstanding, it 
seems premature for me to release the requested documents. I am not involved in the 
civil case in any way and believe the wisest thing to do is to let the presiding judge make 
the decision on which items, if any, are to be produced !U}d which, if any, are not. 
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AdeleJ.,Pope 
August 5,201 I 
Page2 

The FOIA was designed to give the public and the press access to the workings of 
their government. FOIA is not designed to supplement the rules of civiJ or criminal 
discovery. For these reasons, I propose to put your requests on hold pending the outcome 
of your current litigation. Once litigation is complete. I would then provide you with all 
of the infonnation you have requested that is available (i.e. not exempt) pursuant to the 
Act. In the meantime, I will also forward copies of all six letters to the Civil Division and 
ask that they be treated as discovery requests in the ongoing litigation referred to above, 
if appropriate. 

Sincerely yours, 

Tracy A. Meyers 
Senior Assistant Attorney General 

TAM/tpn 
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Dear Ms. Meyers: 

C) 

Re: Request for Documents under the South Carolina 
Freedom of Information Act 

I received today your letter of August 5, 2011(copy enclosed), and respond as 
follows: 

1. I do not address your comments about my June 30, 2011 FOIA request to 
Attorney General Wilson, with copies provided to AG Wilson's counsel in Case 201 0-
CP-40-4900 ("Case 4900"). This matter is the subject of pending litigation. 

2; With respect to your comments regarding my FOIA requests of July 19 & 20, 
2011, which you have denied: 

a. The difficulty you state you have in complying with my FOIA requests pales in 
comparison to the difficulty, as here, of a private citizen seeking the truth 
as found in public documents when she has been falsely accused by the State 
of South Carolina, through its Attorney General, of civil and criminal impropriety 
in a tort suit brought by a private, contingency-fee law firm seeking tens of 
millions of dollars in alleged actual and punitive damages. 

b. You assert that my not obtaining these public documents through FOIA is 
"the wisest thing to do." I respectfully submit one does not have to be wise 
to exercise his rights under FOIA. 

c. I know of no FOIA provision authorizing you to "put [my) requests on hold 
pending the outcome of your litigation." 

d. I know of no FOIA provision which allows the Attorney General 
to refuse compliance with FOIA until "litigation is complete." 
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Ur. to Ms. Meyers 
August 7, 2011 
Page2 
**************************************************************************************************** 

e. I know of no FOIA provision which allows the Attorney General to refer FOIA 
requests ''to the Civil Division and ask that they be treated as discovery requests 
in the ongoing litigation referred to above, if appropriate." 

f. It is my understanding that from 2003 - 2011 former AG McMaster brought 
only about? lawsuits using outside private counsel ("Special Counsel"), all of 
whom were engaged on a contingency-fee basis, and required to execute 
Retention Agreements which had some standard provisions. 

g. It is my understanding that all such Retention Agreements require compliance 
with FOIA. 

h. It is my understanding that Case 4900 is the first and only time AG McMaster 
retained Special Counsel to sue S. C. citizens rather than multi-national 
corporations. 

i. It is my understanding that AG McMaster's Retention Agreements 
with Special Counsel specifically assert that they are public documents. 

j. It is my understanding that all Retention Agreements - other than 
possibly the Retention Agreement with Sweeney, Wingate and Barrow 
to sue Robert L. Buchanan, Jr. and me - provide that Special Counsel may not 
receive compensation from any source other than a portion of the State's 
recovery. 

k. It is my understanding that AG McMaster's announced policy [October 2, 
2009] with respect to campaign contributions from Special Counsel was that he 
would not accept them, but that he accepted a $1,000 contribution from a 
principal of the Sweeney, Wingate & Barrow Firm shortly after they were 
engaged to - and did - sue me. 

I. It is my understanding that all other Retention Agreements of AG McMaster 
require the Attorney General or an assistant sign all pleadings. 

m. It is my understanding that before engaging the Wingate Firm to 
sue Robert Buchanan and me, AG McMaster's announced policy was to use 
Special Counsel only where the size and complexity of the litigation and 
government budget restraints made him unable to handle the case himself. 

n. It is my understanding that AG McMaster's delegation to Russell Bauknight 
of the authority to sue Robert Buchanan and me "on behalf of' Henry Dargan 
McMaster in his Capacity as Attorney General of South Carolina is without 
precedent both in this State and the Nation. 
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Ltr. to Ms. Meyers 
August 7, 2011 
Page3 .................................................................................................... 

I respectfully request that you immediately reverse your denial of my FOIA 

request for these public documents and notify me by phone at (803) 413-0753 when I 

may pick them up. 

Kindly inform me by noon Tuesday, August 9, 2011 if you will reverse your 

position and comply with my FOIA requests. If not, it is my Intention to take appropriate 

measures to secure the requested documents. 

~y~ 
Adele J. Pope 

AJP/ja 
Enclosure: Ltr. of Tracy A. Meyers 
Sr. Assistant Attorney General dtd. 8/5/2011 
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1228 Walnut Street 
-Newbeny, South Carolina 29108 

nc.... ......, .z: 
.-► ~ rri 
rr, C) ~ 
·::o~ >- CD 

Jtmc 30, 2011 ::,:; rr, s g~ 
C)V:, I ;:o-,,. t.d· -<r 
nCO fTI 

CtlstodianofRccords o·o lJ ·no 
c:-=E" D 

C . The James Brown Legacy Trust :::0 (TJ ~ 2: -f.::O 
·PostO.fficeBox 1330 .CF:) 0-

._. 

Columbia, South Carolina 29202 
co -< 

Re~ Reqtrest for Documents under the South Carolina Freedom of 
Information Act • • 

• Dear Madam or Sir. 

'f1:lis letter ia a request for acccS8 to tho public records listed below pursuant t.o ~ South . 
Carolina Freedom ofl.nformation Act. . • , 

I would like to rccci~e copies of the following docummrts: 

The final and all drafta. signed and unsigned. of the James Brown Legacy Trust: 
!, •. 

I can be reac.bed at. (803) 413--0753 to sc:bDdale an appointment to pick up~ copies. 

Since this request primarily benefits the geaera1 public~ I request that any~ or 
copying fees be waived. but will pay all requmd .copying costs. , ,, , 

Sinccn:ly, . 
-~ • 
. '~ 
Adele J. Pope •• 

000028 

..... 
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Adele J. Pope, 
Plaintiff, 

v. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 
and James Brown Legacy Trust, by 
Russell Bauknight, its Trustee 

AFFIDAVIT OF ADELE J POPE 
OPPOS1NG MOTION OF 

McMASTER'S LEGACY TRUST 
TO DISMISS 

;.:--.... 111 

Personally appeared before me, Adele J. Pope, who being duly sworn, deposes 

and says: 

1. This affidavit is based on my personal knowledge and belief. 

2. I incorporate by reference my Affidavits dated August 1, 2011 and S.eptember 

6, 2011 on file herein, both of which were based on my personal knowledge and beliefs. 

3. I reaffirm my betiefthat McMaster's Legacy Trust is a Public Body as defined 

in the South Carolina Freedom of In.formation Act ("FOIA "), and that no suit, so far as I 

know, i$ pending in any Court to declare McMaster's Legacy Trust a Public Body 

underFOIA. 

4. I reaffirm that, so far as r know, in the more than 20 James Brown cases filed 

in Aiken County, the 1 In Richland County,. the 3 or 4 Federal District Court Cases. the 1 

New York case, and others, nobody has asked for relief under FOIA. 

5. The vast majority of the James Brown cases, many still pending, were 

commenced in the Aiken County Probate Co.urt Where .• in my 35 years as a Trust and 
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Estate tawyer. I do not.recall anyone asserting a FOIA Suit could be commenced. 

6. My 'FOIA request .ts for the State/AG to produce communications with 

Russell Bauknight,. the PR ofBrowrrs Aiken County Estate, related to Bauknight's 

outrag~os assertion in a swom tnventory & Appraisement ("l&A") filed in the Aiken 

County Probate Court in May 2011 that Brown's wor1dwide music empire was worth 

less than $4.7 Million when he died. 

7. On May 6. 2006 AG Wilson's Office asked our S. C. Supreme Court to 

supplement the record on appeal { "ROA") in an Aiken County appeal with Bauknight's 

$4.7 Million, and said it was the correct value of Brown's music empire. I want to 

know what basis the State had for this representation to our highest Court. 

8. I believe the public and t have a right to know why the Attorney Generat of 

South Carolina. who, as the State's chief law enforcement officer, enforces the tax 

laws~ securities fraud, and criminal actions against violators of FOIA, would tell our 

Supreme Court that Brown's assets are worth less than 1115 what every fiduciary other 

than Bauknight who ha$ served James Brown has asserted under oath was their value 

- about $too Million ($85. Million after Brown1s debt to the New York Teachers) 

9. I believe the public and I have a right to see the LegacyTrust created by AG 

McMaster in his official capacity, and to know whether that Tru$t, now under the direct 

control of AG Wison, is a public body under F()IA. 

10. I believe I have a right to obtain these and other public documents I have 

requested since June 30, 2011,. which may support my belief that there has been 

wrongdoing within the Office of AG McMaster, and now AG Wilson's office. 

11. I am informed and believe that the valuation documents I request will show 
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that AG Wilson's office was incorrect and had an improper purpose when it asked our 

Supreme Court to accept Sauknight's $4.1 Million value, instead of the true $100 Million 

($85 Million afterTIAA) value of Brown's worldwide music empire. 

12. So~ docurtuimts which support my belief are: 

a. I & A of Alfred Bradley :and Albert Dallas. two of Brown's three original 
Personal Representatives (Prs) filed in Aiken County on November 15~ 2007 
showing value of about $100 Million ($85 Million after the TlAA Debt); 

b. Sworn Estate Tax Return of Robert L. Buchanan, Jr. and me 
filed with the IRS on September 25, 2009, showing value of James Brown's 
worldwide music ·empire at about $85 Million: 

c. Sworn I & A flied by Bauknight in Aiken in May 2011. Asserts value of Brown's 
worldwide mµsic empire is about $4. 7 Million; 

d. Return of Appellant$ [Bob Buchanan and rne] to motion of AG 
Wilson/Bauknight to Supplement ROA with $4.7 M0Uon purported value, appeal 
from Aiken County Case 2008-CP-02 .. 1647 ("Case 1647"); 

g. July 2Qt1 Order of S.C. Supreme Court declining to supplement ROA; and 

h. The April 2011 draft article Jeff Srnlth and I wrote: "Private Foundations, 
CopyrightHeirs and Musical Millionaires. - Why The James Brown "I Feel Good" 
Trust doesn't..;' describing Bauknight's intentional devaluation of Brown's asset.$ 
to benefit Terry Brown. 

13. I am informed and believe that when McMaster put James Brown's name 

on the Legacy Trust he created in fate 2008 or .~arty 2009 to destroy James Brown's 

real-Estate Plan, he intended for people to believe James Brown had created it. Brown 

did not. 

14. McMasters Legacy Trust was never a part of James Brown's real Estate 

Plan. tt was created by McMaster and Bauknight as the vehicle for funneling about 

$5() Million away frorn the needy and deserving students Brown's real Estate Plan 
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intended to help, and _giving it to relatives and claimed .heirs Brown intentionally 

di$inherited from his worldwide musiq empire. 

15. Brown.'s real Estate Pfan consists of his Will and the James Brown 2000 

lrrevooabl~ Trust - both d~ted (and the Trust funded) August 1, 2000 which all ·of 

Brown's fiduciaries otherthan Bauknight have vigorously defended. 

16. Brown's real Estate Plan left his entire $100 Million worldwide mush: empire 

($85 Million after the TIAA debt) to education, principally for scholarships for needy and 

deserving students through The James Brown "I Feel Good" private foundation. 

17. Under Brown's real Estate Plar1 the $80 Million "I Feel Goo.er· Trust was 

slated to be South Carolina's largest private foundation dedicated solely to provide 

education benefitsJor needy and deserving students. 

18; Although Brown's original fiduciaries, Dallas, Bradley and Cannon (the 

AOaHas Group"), fuHy supported the Estate Plan. Cannon and Dallas' personal 

wrongdoing overshadowed their support of the estate Plan. 

19. As Lewis & Babcock (the "Lewis Firm") learned of the respective wrongful 

acts oftheir fiduciary clients in the Dallas Group, they took appropriate action, and were 

relieved as counsel. 

20. ay contra$t, 8$ Cannon and Dallas' bad acts were revealed. AG Mcl.,,4aster's 

Office ordered a SLED investigation but then .continued, for years to have secret 

meetingsand oommunieations with cannon, O,allas andtheiradvisors. 

21. And McMaster continued to accept large political contributions from Powell 

Goldstein, LLP, Attanta lawyers for Cannont Dallas, Brown's son Terry and Brown's 

grandson Forlando (William}- as well as the Cox Grovp lnvestors {with Terry and 
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Forfando as members). All advanced a plan. to sell/buy the James Brown assets for 

$90 Million - $102 Million; create. and lPO; and pay the options or "kickback" demanded 

by Cannon and Dallas. 

22. A quick revi~ of $Orne of the matters in whiph Bob Buchanan and I were 

involved with Danas, Cannon, the Lewis Firm and others follows: 

a. In July 2007, Bob .Buchanan and I, with an attorney from the Lewis Firm, 
discovered that Cannon had taken $900,()00.00 from the 2000 Tru$f in 2006 

b. In Juiy Powell Goldstein, Cannon and Dallas, withoutour knowledge or the 
knowledge of the Lewis Firm, tried to secretly move the 2000 Trust, including 
The James Brown "I Feel Good" private. fotn1dation, to Georgia to escape S. C. 
Court scrutiny. 

c. In August 2007 Cannon resigned and Jg. Early.released the Lewis Firm 
from its obligations to him, while It continued to represent Dallas and Bradley~ 

d. In September and October Dallas and Cannon, without the assistance· of the 
Lewis Firm, filed $1 0+ Million in commissions claims against the Estate and 
developed a .secret relationshipwrth MtMasters Sr.Assistant. 

e. By November 2007 Cannon's secret cash purchase of a Million Dollar 
retirement home in Honduras was discovered, and it was known that more 
than $7 Million had been misappropriated from Brown and the 2000 Trust 
$ince 1999 while Dallas and Cannon served EIS his fiduciaries. 

f. At hearings from November 15 -20 Cannon took the 5tt1; Jg, Early and the 
Lewis Firm recommendEJd that Dallas & Bradley resign, which they did; and 
Bob and I were appointed Brown's PR/Trustee, with all duty·and authority 
as if appointed by Brown. 

g. From November 2007-April 2008 AG McMaster» working with Dallas, 
Forlando and their ~dvisors~ tried to help uncto Dallas' resignation. 

23. In February 2008 the Brown's Estate/2000Trust, through court-appointed 

coun$&1 Kendall Few and James GUreath, sued Dalla$ and Cannon. with others, 

seeking !2+ MHlioti misappropriated from Brown, the Trust and Brown Entities since 
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1999. 

24. Alth®gh McMaster's Sr. Assistant told the Court in November he was 

seeking a SLED investigation of Cannon, and McMaster knew of the $12+ Million 

misappropriation, McMaster's Office retained close ties with them while McMaster 

received and/or solicited big campaign contributions from the 40+ lawyers involved in 

the James Brown matters. 

25; In February 2008, McMaster and Forlando appeared on WIS TV. 

McMaster said: 'Whatthe State is saying .is that money should go to the needy children 

through the trust for eduoation.,. 

26. The WIS article said: 

... [Brownys] assets contain his 60--acre Beech Island home and even more 
impqdantiy, fight to ~amea Brown'$ image and music. AH together the 
estimated worth is more than $100 million. --so the .children''. McMaster 
says, «the needy children stand to gain a Jot.,. 

27. When asked if he was concerned that litigation filed in Oecember2007 by 

some of Brown'.s claimed heirs, would dissipate Brown•s assets, McMaster said: 

There is i:il ·concern some could be Whittled away, but we think there 
is so rnuch money involved because the name is so big. and the rights to 
his image - really a va1uable thing. We're trying to look at 
this in the long term. 

28. Between October 2007 and March 2008 the Terry/Forlando/Cox Group, now 

au represented by Powell Goldstein, officially formed "TJBL, LLC .. because Bob and 1 

said it was not authorized to use "The James Brown Legacy. •i TJBL made three 

separate $90 .Miltion to $102 Million proposals to purchase the Brown assets. 

28. On March 31, 2008 Powell Goldstein, LLP made a $1,000 contribution to 

McMaster's campaign. 
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30. On April 8, 2008. after a full ·hearing, Jg. Early dismissed AG McMaster's 

.Office's and Dallas' .attempts to get rid of Bob and me. and found that all of Bob's and 

my service as both SA s and PR/Trustees to thatdate had been both ethical and 

appropriate. 

31. On July 30. 2008 AG McMaster wrote Bob and me confinning he supported 

us as 2 or Brown's 3 permanent trustees ... provided we were properly appointed under 

Brown's real Estate Plan, which we were. 

32. Eleven days later, on August 10; 2008 McMaster secretly .contracted with 

some of Brown's claimed heirs, an disinherited from Brown's music empire. to: 

a. Get rid of Bob and me; 

Trust 

b. Take more than .50% of The James Brown °1 Feel Good" Trust 
from needy and deserving students: ignore Brown WtQ· valid Estate Plans: 
and give about$50 Million to some of Brown's disinherited relatives and 
claimed relatives. 

c. Create the "Settlement Entity", now McMaster's Legacy Trust, and 
place Brown's assets under the direct control of AG McMaster - now AG Wilson. 

33, ln tate 2008 or early 2009 McMaster and Bauknight created the ·Legacy 

34. On or about January 17, 2009 McMastet flied an unsigned. lncompletf! 

copy of the Legacy Trust in Aiken County. 

35. In February 20.09 Bradley and Dallas sought to remove Bauknight for cause 

for recommending what McMaster did to the Aiken Court. A copy of that complaint is 

attached as Exhibit A 

36. On March 26., 2009~ a second, modified, incomplete, unsigned copy of the 

Legacy Trust was filed in Alken County. 
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37. On April .6, 2009 AG McMaster's SeniOr Assistant told the Aiken Court: 

THE ATTORNEY GENERAL. IS GOING TO .. JMAKE SURE IT IS 
TAKEN CARE OF AND WE HAVE CONTROL OVER THE CHARJTABLE 
TRUST ANO SETTLEMENT ENTITY, SO WE'LL MAKE SURE 
THIS CHARITABLE TRUST AS SET UP PER THJS SETTLEMENT 
WILL BE CARRIED FORTH PROPERLY ... 

38. In May 2011 AG Wiison's Office asked our S. C. supreme Court to accept 

Bauknight's .$4.7 Million valuation of Brown's $100 Million music empire as correct. 

Why? 

39. AG Wilson has refused to comply with 7 clear, proper FOIA requests since 

June 30, 2011. Why? 

40. I am infc:,rmed and believe that the threat made by David Black, Esquire, 

attorney for Bauknight as. trustee of McMaster's Legacy Trust to sue me •if I exercised 

my FOIA tights, was inappropriate. 

41. My FOlA request tor a copy Qf McMaster's Legacy Trust~ now ·controUed by 

AG Wilson - seeks important information tc, which I believe t am entitled regardless of 

the progress or outcome ofthe Alken appeal, the Richland Case. the pending Aiken 

Cases, or any other matters that are pending. 

42. As recent1yasJuty2011 Dallas-like all fiduciaries who have served James 

Brown except Bauknight - has confirmed in 'the public media that what McMasters 

offlee did to Brown's Estate $j 00 Million rnusic ernpire was outrageous. 

43. I am intorrned and believe the engagement by Bauknight/the State of one 

of the State's most distinguished and powerful litigation firms, Lewis & Babcock, LLP, to 

prevent Wilsoll's cc>t:npliance with ttiy FOIA requests ~ignt;Jls AG Wilson's resolve to 

covet up wrongdoing within his office. 
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44. fn my 35 years as an attomey advisjng estates, trust and fiduciaries. I am 

unaware of any suggestion that a FOtA suit should -or could legally - be brought in any 

Probate Court. 

45. l am informed and believe that it diminishes our free society for Attorney 

General Wilson .... who instructs State Agencies on FOlA compliance AND prosecutes 

those who violate FOIA ~ to refuse to comply with proper FOIA requests for public 

documents, and assist or support an entity he controls in violating FOIA. 

46. I am informed and believe that the l&A fifed by Danas and Bradley on 

November 15. 2007 accurately value$ the James Brown's more than $00 published 

songs and Publicity Rights at about $85 Million (after the TIAA debt), and the 

documents I seek under FOIA will support that fact. 

47. From August 10 .. November 20, .2007, the Lewis Firm and its clients Dallas 

and Bradley, maintained control over the 80+ bOxes of public documents Judge Early 

ordered placed at a central location in his August 10, 2008 Order. so that all Interested 

Persons could inspect and copy them. AG Wilson Is now trying to conceal even these 

public documents from public view. 

48. This affidavit is based on my personal knowledger including knowledge from 

seven months of direct dealings with the Lewis Firm and their clients Cannon. Dallas 

and Bradley, as court-appointed Special Administrator, with Bob Buchanan. of the 

Estate of James Brown; the review of tens ofthousands of public James Brown records 

of Which Bob Buchanan and I were custodi,:ms m:>m November 20, 2007 until May 26, 

2009; and my review of other public records. 
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FURTHER DEPONENT SAYETH NOT. 

SWORN TO before me this 
12th day of S ptember, 2008 

O~i~(L 
ADtLEJ. PO 
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STATE OF SOUTH CAROLINA 

COUNTY OF AJKBN 

) 
) 
) 

IN THE PROBATE.COURT 

Case Number__,..__... ___ _ 

Albert H. Dallas and Alfred A. Bradley. ) 
) 

.Petitioner$; ) 
) PETITION TO REMOVE RUSSELL L. 

vs. ) BAUKNIGHT AS SPEClAL TRUSTEE:OF :.;-: 
) THE IRREVOCABLE TIUIST ,.,.. ~i 

Russell L Bauknight, ) AGREEMENT OF JAM~ BJl(')WNj ;=g -r, 
) -~~ ~-

•"(;') N :;::;.r 
Respondent. ) :·,'i · --< rn 

r:? n r.·• 
) C-~c;.") 1J O □ 

-..--,---,----------- ~~ C 
:.r~~i"1'1: N z 

Petitioners Albert H. PallllS ("Dallas") and Alfred A. Bradley ("Bradley"}~l~ni< 
(.11 

of Respondent Russell L. :B3uknigbt, would allege and show unto the C<>utt as follows: 

JYR,(SDIQ:IQN MP UNY~ 

1. Petitioner DalJas is a citizen and resident of the State of Georgia. Petitioner 

Dallas was duly appointed by James Brown to serve as Trustee of the Irrevocable Trust of James 

Brown, and Petitioner Dflllas bas continuously served as such since the creation of the 

Irrevocable Trust on August l,. 2000. 

2. Petitioner Bradley is a citizen f.l.lld resident of the State, of South Carolina, County 

of Aiken. }letitioner Bradley was duly appoint«i by James Brown to serve as 1'~ of the:: 

Irrevocable Trust of James Brown, and Petitioner Bradley has rontinuously served as such since 

the creation of the Irnwooable Trust on Augwrt 11 zooo. 
3. Upon infonnation and belief, Respondent Bauknight is a citizen and resident of 

the County of Richland. Respondent Bauknight has purportedly been appointed Special Trustee 

of the Irrevocable Trust of Jam.cs Brown, which has its principal pla.ce of administration in 

Richland Count)\ Sou.th Carolina. 
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4.. This Court has exclusive subject matter jurisdiction over the cause of action 

alleged herein J)W'SUSQ.t to S.C. Code Ann. § 62~7-201(a)(4) (2007). 

5. Venue is proper in this Court pursuant to S.C. Code Ann. § 62~7-204(c) and (d) 

(2007). 

FA<.7IIJAL 4JJ1EGATIONS 

6. On or about January 7. 2009. Respondent Bauknight was putp0:rtedly appointed 

by the Court of Common Pleas for Aiken County to serve as Special Trustee of the Irrevocable 

Trt.lSfAgreement ofJames Brown. 

7. In the order of appointment, Respondent Bauknight was granted only the limited 

power to review 81'.ld provide input and recommendations to the Court as to the proposed 

Settlement Agteement reached among the Petitioners in the case. styled as He,tity Datgan 

MqMa.,ter et @l. v, Albert H; Dallas et al. Civil Action number 2008..cF-02 .. 1647. 

8. Merely twenty three (23) days after his .purported appointmen~ on January 30, 

2009, Respondent Bauknight appeared before Judge l)9yet A. Early, Ill at a hearing held in 

Aile~ South Carolina and ex.pressed his satisfaction .$id approviu of the proposed settlement 

agreement. 

9. During the hearin& Respondent Buukni$ht testified that he had not reviewed any 

do~ents relatoo to the Irrevocable Trust, including the file of Attorney Herring; Who was 

respo11$ible for drafting the Last Will and Testament and the Irrevocable Trust ofJames Brown. 

10. R,~ndent Bauknight has admitted that he conducted no independent inquiry 

into the facts and circumstances suttounding James Brown's execution of his Last Will and the 

Irrevocable Trust and generally conducted no due diligence wmu:soever before making his 

reoommendation t-0 the Court. 
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FQBA flRSTCAUSE Oft\CllQN 
• (ltemovaJ as Speetal Trume) 

l l. Petitioners incorporate the ,alleptions contained iii :Paragraphs 1 through. 10 as if 

repeated verbatim herein. 

u. On January 7i ?009. ResPomi~t.J3aulcrught was ~rtc:clly appo~ to serve as 

Special Trustee of the Irrevocable Trust of James Brown. and Respondent Bauknight accepted 

tile pUtpOrted appointroent and a.greed to serve; 

13. As Special Trustee of the Irrevocable Trust, Respondent Bauknight would be a 

fiduciary and would have a duty to administer the Irrevocable Trust in good faiUi, in accordance 

with its tenns; Respondent Bauknight also owes a duties of trust, loyalty, good faith, and due 

care; 

14. During his briefsetvice. as the purported Special Trustee; Respondent Bauknight 

:breached his fiduci~ dutil?S in each o( tbe foUowmg specifics: 

:a. Failing to condut-1 due diligence befote milking i recommendation 

regarding the propriety ofthe proposed settlement agreement; 

b; Failing to review any documents related to the Irrevocable Trust before 

making a recommendation regarding the appropriateness of the proposed settlement; 

c. Failing ·to CQnduct an independent investigatfon of the facts and 

circumstances surrounding the proposed settlement; 

d. F~ting to co.nsider the tax imPli(;ltions oft.he propose4 s~e:ment on the 

assets. ofthe_ trrevocab.ie Trust; 

• .F .. :t' . , .... , .... ,. ·•• ·t· • • . • .. • ··t• th . • "'1~ · 't t. • • f the T:.-....-- .. 1..te Trost and 
e. . «111lllg o.v UUl.e m o accoun e exY-"01 erms o . .u.•~v~.... . .. .. . 

the expressed intentions of James Brown; 
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£ Failing tQ give adequate consideration to the. concerns and resetVations of 

Adele J, Pope and Robert L. Buchanan, Jr., the putative Trustees, and Petitioners Dallas 

and Bradley, the actual Trustees. regarding the proposed settlement; and 

g. Accepting the repr~entations ofthe settling parties (most of which are not 

even beneficiaries pf the Ir,revo.:able Tnist) u. .U'!J.¢ without v~fying the v~ty <>f their 

allegationa or independently evaluating the allegations. 

15. The conduct of Respondent-Bauknight is wrongful, willful and dctrimei:ital to the 

Irrevocable 'frus.t and its ,betteficiaries and constitutes a serious breach of trQst, justifying 

Respondent Bauknight's immediate removal as Special Trustee, if hi$ appointment had .any legal 

efficacy, p~t to S,C. C~ Aim., § 6:24•706(b)(l) (2007). 

PRAYER FOR ffELiEf 

WHEREFORE, Petitioners AlbertH, Dallas and Alfred A. Jn".-dley prayofthis Court as 

follows: 

A. That the Court imnlediateJy ~ve llespo,:ident Russell L. Bauknight from his 

purported J>PSitjon as Spet.-ial Trustee of the 1trevocable Trust Agreem.$lt of.James Brown; an,d 

B. And :f'or such other and further n,lief as this CQurt deems just and proper. 

(SIGNATURE PAGE. FOLLOWS) 
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February 5, 2009 

TURNER PADGET GRAHAM &.LANEY P.A. 

By: 

WByrd@TumerPadget.e<>m 
Audra M. Byrd (S.C. Bar# 76719) 
AByrd@TurneiPadget.com 
i4 l 1 North Oak S1XWt. Suite 301 
P.O. Box2116 
Myrtle Beach. South Carolina 29578 
Telephone; (843) 213-5500 
FacsimHe: (843) 213~5555 

ATTORNEYS FORPETITION:SRS 
ALBERT H. DALLAS AND ALFRED A. 
BRADLEY 
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT 
) 

COUNTY OF AIKEN ) Case Number _____ _ 

Albert H. Dallas and Alfred A Bradley, ) 
) 

Petitioners; ) 
) 

vs. ) 
SUMMONS ) 

RusseJl L. Bauknight, ) 
) 

Respondent. ) 

TO: THE RESPONDENT RUSSELL t. BAUKNIGHT AND HIS ATTORNEY, FRED L. 
KJNOSMOR.B,JR. 

YOU ARE HEREBY SUMMONED and required to answer the Petition in this actio~ a 

copy of which is herewith served 'llpon you. and to serve a copy of your Answer to said Petition 

upon his subscribers at Turner Pad,;et Graham & Laney, P.A., Post Office Box 2:116, Myrtle 

Beach South CatX)lina,29578 within thirty (30} days after the service'hereof,. exclusive of the day 

of such service. If you fail to answer the Petition within the time aforesaid.judgment by default 

will be rendered ~gainst you for the relief demanded in the Petition. 

February 5, 2009 

TUR.NER PAooET GR.A.HAM & LANEY.P.A. 

By: ~M- ?ff~ ... · .. 
~Byrd(S.2:'&r#l068) 
WByrd@TumerPadget;com 
Audra M. Byrd (s;c. Bar# 76719} 
AB.ynt@rumerP~get.com 
241 l North Oak Street, Suite 301 
P.O.Box2116 
Myrtle Beach, South Carolina 29578 
Telephone: (843)213~5500 
Facsimile: (843) .213-5555 
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STATE OF SOUTH CAROLINA ) 
} 

COUNTY OF NEWBERRY ) .· • 

scA\\lNftl 

lN THE COURT OF COMMON PLEAS 

Civil Action No. 2011-CP-36-364 

Adele J. Pope, ) AFFIDAVIT OF ADELE J. POPE 
Plaintiff, ) IN FURTHER SUPPORT OF ALL RELIEF 

) REQUESTED IN COMPLAINT, EXPEDITED 
)) HEARING AND IN CAMERA R~VIE~ ~ 

). ~h ~ ::e 

V. 

Alan Wiison, ln his capacity as 
Attorney General of South Carolina, 
and James Brown Legacy Trust, by 

) 
g~ ~ ~'"Tl 
~r,i • ~r= 

RUS$ell Bauknight, its Trustee • 
) ~fl> a- :: 1'11 
\. n~ H J, o 0 1J c:c:> 0 
)• c!E 

;:;o,.,, w % 
Defendants. ) _.~ z: :1 

c::, 

Personally appeared before me, Adele J. Pope, who being duly swont, deposes 

and says: 

1. This affidavit is based on my personal knowfedge and belief. 

2. l am .informed and believe that information l obtained this week (beginning 

October 4, 2011) further supports my position that Attorney Ge:tneral Alan Wilson, acting 

through C. H. "Sonny" Jones, is vigorously covering up important public documents, 

including those sought in this FOIA Suit, which will help the public decide: 

a. Oid AG/Candidate McMaster authorize the State's first 
contingency-fee tort suit against S. C. Citizens Buchanan and 
Pope, using only private lawyers to falsely accuse them of 
crimes, for the improper purpose of silencing their criticism of 
his takeover of James Brown's assets? 

b. Did AG McMaster improperly authorize Russell Bauknight 
to "speak on behalf of' the Attorney General of South 
Caronna in making the false accusation that Buchanan and 
Pope caused "tens of millions of dollars" damage to Brown's 
worldwide music empire while simultaneously supporting 
Baukoight's "appraisal" of those same assets at less than 
$4. 7 Million? 
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c. How involved was the Office of AG McMaster/WU~n in 
creating and/or presenting the purported $4. 7 Million value of 
Brown's music empire the to IRS and Courts and in falsely 
accusing Buchanan and 'Pope of criminally overstating 
Brown1s assets at about $85 Million? 

3. Yesterday I printed from the Website: of Attorney General Wilson, the 10 

Litigation Retention Agreement AG Wilson asserts are: 

all active contingency fee litigation retention agreements that the 
Attorney General has executed, except matters in which disclosure 
is currently under review bya court. [Emphasis supplied. See Exhibit A] 

4. AG Wilson's Website does not assert - as AG, WJlson·s Assistant Sonny 

Jones asserted in September ·~~· that a stay prohibits the dissemination of the 

MoMaster/Wingate Contract to sue .Buchanan/Pope. 

5. The McMaster/Wingate Contract to sue Buchananf Pope is "under review by a 

courtp for only one reason: Wingate, on behalf of two .A Gs, has refused for a year to 

produce it. and on August 9, 2(l11 ...,,. more than a month after my FOIA request and 

several days after this suit was filed .... sought a protective order asserting it is a private 

document- a direct violation of the language of all known Litigation .Retention 

Agreements. 

6. Wingate and Bauknight - both purporting to speak for the State/AG through 

Wingate - asserted: 

Fee agreements are the epitome of privi1eged communication. 
Plaintiff$() (sic] therefore request that this court issue a .Protective 
Order prohibiting the efforts of Defendant Pope from discovering 
the Fee Agreement. {See Exhibit BJ 

7. As relates to the purported less-than $4.1 MiUion value of Brown's music 

empire; on September 9, 2011 I requested, among other documents, the following 
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information from AG Wilson under FOIA: 

1. All preliminary appraisal reports and/or other document(s) 
which support the Augu$t 23, 2010 [ln bald] statement to the 
Supreme Court of South Carolina bythen~Attomey General 
McMaster and four Assistants, signed by Clyde (C.H.} Jones, 
placed in context as follows: 

6. Respondents dispute Appellants' assertion that the 
settlement agreement has the potential to divert "tens of millions of 
dollars" from theTrust. Presumably this representation to the 
Court is based on Appellants rtµmerous under oath 
representations about the date-0f..death value of the trust, ranging 
anywhere from approximately Eighty-Five Million ($85,000,000.00) 
Dollars on the federal estate tax return to approximately One 
Hundred MiUion ($100,.000,000.00) Dollars in affidavits, pleadings, 
and testimony ... 

Valuation a$Sertions by Appellants' predecessors were similarly 
without any underlying appraisal. By contrast, Bauknight ha$ 
pursued the appropriate fiduciary route and engaged a 
natlonaUy renowned and respected appraisal firm t() value the 
Estate and Trust. Although the expected completion date for 
the appraisal is a couple of weeks away, a preliminary report 
Jnclicates that the date-<>f-death value of the l:3tate and Trust 
will not exceed Twelve Million ($12,000,000 .. 00) Dollars. 

AND 

4. Any Document(s) which show when and in what form Russell 
Bauknight, serving at the pleasure of the Attorney General, 
notified the Office of the Attorney General that he asserted James 
Brown's assets at his death on December 26, 2006 wer:e worth 
about $6 .. 5 Million and his worldwide music empire less than $4. 7 
Million on that date. 

8. In response to tho$e two requests, on October 3. 2011, AG Wilson, through 

Sr, Assistant AG Tracy Meyers, said: 

Responding to your request (numbers 1 and 4) ... this office does 
not possess an~ such dQcument§. and therefore,, is ynable to 
provide thi§ information to you, [Emphasis supplied.] 
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9, A copy of my October 5, 2011 tesponse to M$. Meyers' Jetter of October 3 is 

attached hereto as Exhibit C. 

10. Based on the documents .received this week~ asofOctober 6, 2011,1 am 

informed and believe that AG Wilson's continued refusal to cQmply with FOIA sh<>ws: 

a. Attorney General Wilson's Office does not have a single document to support 
the assertion made by two Attorneys' GeneraL in two seP@rate years (2010"" 1..11 
to our S. C. Supreme Court- that James Richardson~ the pro bono counsel 
in the Aiken County Appeal of Case 2008-CP-02.;1647, Bob Buchanan and 
I were not truthful with the Court when we asserted that the damage McMaster 
did to The James Brown Ml Feel Good" Trust has the the potential to divert 
"tens of millions of dollars" from the Trustwhich James Brown intended for 
needy and deserving students. 

b. Attorney General Wilson is actively concealing his office's authorization of, 
and/or participation in false representations made by AG Wilson's agent Russell 
Bauknight, "on behalf of the Attorney General of South Carolina;' that Bob 
Buchanan and I criminaHy overstated Brown's assets. by $79 Mill.ion in. sworn IRS 
documents (at about $85 Million) 

c. Attorney General Wilson is concealing his Office's participation in and/or 
support of the false representation by Bauknight to the IRS and two Courts that 
James Brown's worldwide music empire at his death was worth fess than $4. 7 
Million. • 

11. A chronology of some of the actions of the Attorney General's Office follows: 

Apnl 2010 Agent for Tommie Rae threatens that AG Sonny Jones has hited 
Wingate to sue Bob and me ifwe do not drop Aiken Cty. 
Appeal '""""' which would require us to sign agreement not to criticize 
McMaster fordestroying The James Brown "l Feel Good" Fdn. 

May 19, 2010 Wingate sues Bob and me. Seeks "ten of milliot1$0f dollars." 
for alleged damage to Brown's worldwide music .empire. 

August 2010 AG Sonny Jones tetr Supreme Courtour assertion that 
McMaster's .actions have potential to divert iens of million 
of dollars" from "I Feel Good" Trust is untrue - appraisal 
Will show JamesBrownassetslessthan $12 Million. 

September 2010 Bob and I counterclaim againstWlngate·s clients. 
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October 2010 Bob asks for copy of Wingate Litigation Retention Agreement. 
[I .ask shortly thereafter.] 

November 2010 Wingate clients; default.on counterelaim. 

November 2010-
0ctober 2011 Wingate/AG McMaster/Bauknight/AG Wilson refuse copy of 

McMaster/Wingate Agreement to sue .Buchanan/Pope 

December, 2()10 Bauknight presents secret $4.7 Million "appraisal" of Brown's music 
empire to IRS and secretly asserts Bob and I overstated Brown's 
asset$ at $85 Million to get a big fee - a crime. 

January 2011 IRS issues closing letter after Bauknight's false atlegations. 

May 3, 2011 Bauknight fdes sworn l&A in Aiken. asserting $4. 7 Mmion value. 

May 6, 2011 Bauknight/AG Jones ask the Supreme .Court to supplement Aiken 
County appeal record with Bauknight's purported $4~ 7 Million value. 

May 2011 J. Richardson asks Supreme Court not to supplement Record with 
Bauknight's purported $4.7 Million value for music empire. 

June 30 - July I ask, under FOIA, for litigation. Agreement and Valuation Info. 
2011 Goes to Wingate and Wilson. 

July 2011 Supreme Court declines to supplement record. 

July 15, 2011 Bauknight threatens me with lawsuit if I exercise FOIA rights. 

August2011 Bob and l .continue to seek Litigation Retention Agreement. 
Wingate and Bauknight- both purported agents for the State -
continue to refuse to. produce agreement. Assert on behalf Qf 
the Att2rney General it is private. •• • 

September 2011 Jg. Manning continues hearing schedule for motion to 
disqualify/enjoin Wingate as counsel for State and 12 private 
plaintiffs and Bauknight as State's purported agent No stay sought 
or granted. • 

September 2011 AG Sonny Jones asserts Jg. Manning granted a .stay, preventing 
relea$e of Wingate/McMaster Agreement to sue Buchanan/Pope. 

Septernber 28, 2011 Jg. Manning's 1-word order confirms hearing continued. No stay. 
{Exhibit DJ 
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October20t1 AG Wilson's Office notifies press that it must stick with AG Jonett 
story that there is a stay order despite Order of Jg. Manning. 

October 5, 2011 AG Wilson's Office posts an Contingency Fee Litigation 
Agreements except MGMaster/Vvingate Agree,ment to sue 
Buchanan/Pope on·Website. Doesnotassert stay, instead says: 

CONTINGENCY FEE I.JTIGATION 
RETENTION AGREEMENTS 

BeJow are all active contingency fee litigation retention agreements' 
that the Attomey General has executed, except matters in which 
disclost.1te is curr~olly under review by a court. The Attorney 
General often reta,ns private counsel for matters tt,at requite 
specialized expertise or involve an extensive commitment of 
financial resources and personnel. By retaining private counsel, 
the Attorney General is ablE3 to pursue effective enforcement of 
state statutes in large, important cases the Attorney General's 
Office itself would otherwise be unable to pursue. 

Affir1ionrrr1Iegiant (marketing and billing) ... 

AstraZeneca (Seroquet) ... 

Cephalon, (Provigil, Gabitril, Actiq) ... 

GSK (Avandia) ... 

Janssen (Risperdat) ... 

McKesson (Averag~ Wholesale Price) ... 

Merck (Vioxx) .. 

Multiple pharmaceutical companies (Avera9e Wholesale Price) .. 

Multiple technology companies (liquid Crystal displays) .. , 

Multiple oil companies (underground storage tanks) 

October 6, 2011 AG Wilson still refuses to post or comp1y with FOIA requests for 
McMaster/Wingate Agreement to sue Buchanan/Pope. 

12. I am informed and believe that the AG McMaster/Wlngate Litigation 
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Retention Agreement and ·other FOIA documents will show that the W'ingate suit did not 

"require specialized expertise or involve. an extensive commitment of financial resources 

and personnel" on the part of the State, but was intended to ruin Bob's and my careers 

and force us to drop ·tHe appeal of McMaster's destruction of Jam~s Brown's Estate 

Plan. 

13, I am infc.>rrned and believe that the date ofthe contract - expected to be 

April or early May 201 o - and other FOIA docu.ments will confirm that Wingate, 

although a certified specialist, conducted no due diligence before using the power of the 

State, with Bal.lknight as the State's purported agent, to falsery accuse us - on behaJf of 

the State - of crimes, 

14. I am informed and believe that the Wingate contract will show that Wingate, 

Bauknight as the State;s: purported agent, and AG Wilson's Office have consistently 

violated the foUowing requirement, among others~ of the Litigation Retention 

Agreement: 

Article Ill. CASE MANAGEMENT~ .. 

F. Public Records 

Any material; data, files, discs, or documents created, produc~d or 
gathered ;by S.peciaJ ·counse.I or in Special Counsel's posseS$ion in 
furtherance of this litigation, or which fulfills an obligatio.n of this 
appointment, $h;:dl be COli$idered the exclusive property .of the State of 
South carolina. .§.aeciaJ Counsel s1gree§ to adhere to South Carolina 
Freedom qt Information Act. Soyth Carolina Code of Laws, §~0-4-1 o et 
seq., and. maintain all public records in accordance with State law; 
provided, however, that Special Counsel shall consult with, and obtain the· 
approval pf, the Attorney General before responding to any public records 
request. :special Counsel agrees to comply With the Attorney General's 
poficy on document retention and to refrain from destroying documents 
unless otherwise permitted under this policy~ Special Counsel agrees to 
comply with Rule 417 of the South Carolina Appellate Court 'Rules. 
Special Counsel agrees to request written confirmation from the Attorney 
General's Office pdor to destroying documents. 'fhis Agreement shall be 
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considered a public document. [Emphasis supplied.] 

15. I am also informed and believe that the McMaster/Wingate contract to sue 

Buchanan/Pope will show that either it does not contain, or Wingate has violated, the 

constitutionally required provision contained in all other Litigation Retention 

Agreements: 

AH pleadings, motions, briefs, format documents, and agreements 
must bearthe signeture ofthe Attorney General or hls designated 
assistant. 

16. Although I have requested a copy of the McMaster/Wingate contract to sue 

auchanan/Pope, I believe thatthe document - authorizing Wingate to use the power of 

the State to seek to destroy my career and Bob's for the benefit of private individuals -­

is void as against public .policy, as a Violation of my Due Process rights and/or for other 

reasons. 

FURTHER DEPONENT SAYETHNOT. 

SWORN TO before me this 
6th day of October, 2011 

....,...·····---·___,~_._I----')_~---------- (L.S.) 
Notary~Ca~Jina 
My Co ission expires: ::rp~ 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

RUSSELL L. BAUKNIGHT, as Trustee of 
the Jatncs Brown 2000 Imwocablc Trust and 
the James Brown Legacy Trust, as Personal 
Representative of the Estate of James Brown. 
and onb1'half of Henry Dargan McMaster, in 

• bis capacity as Attorney General of the State 
of South Carolina; Tommie Rae Brown, 
individually and on behalf or her niirior chilt 
James Brown U; Daryl J. Brown, individually 
and 011 behalfofhis minor child Janise 
Vanisha Brown;Lindsey Delores Brown; 
DeannaJ, Brown ThQmas; J•n. Brown.­
Lewis: Yam.ma N~ Brown, individual)y and 
on behalf of her minor children Sydney . 
Lttmar and c~ Lurnar; Tony~ arown; 
Venisha.Brown Larry Brown; and Teny 
Brawn 

and 

HENRY DARGAN MCNIASTER, in bis 
capacity as Atton:,.ey General ~f tbe State of 
South Carolina: TOMMIE RAE BROWN. 
individually and on behalf of her minor .child, 
JAMES BllOWN U; DARYL J. BROWN, 
individually and on behalf.of his minor child 
JANISE VANISHA BROWN; LINDSE.Y 
DELORES BROWN; DEANNA J. SROWN 
THOMAS; JASON BROWN-LEWIS; 
YAMM.i\N. BROWN, individlla.lly ailtd on 
b~ of'her minor children SYDNEY 
LUMA.R ;md CARRlNGTONLlJMAR; 
TONYA BR.OWN; VENISHA BROWN; 
LARR.Yl3ROWN; and TERRY BROWN, 

Plaintiffs 
v. 

Adele J. Pope and R<>bert. L.13uehatlan, Jr,, 
Dc:fendants 

IN THE COURT OF COMMON PLBAS 

FOR mE FIFTH CIRCUIT 

Civil Action No. 2010-CP40-4900 

PLMNt.lFFS• MOTION FOR 
PROTECTIVE ORDER CONCERNING 

FEE AGREEMENT 
AND/OR MOTION TOSTRIKE 

UEFENDANT l'OPE'S MOTION TO 
COMPEL PLAJNT.IPFS' FEE 

AGREEMENT 
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Motion for a Prote.ctive'er Ctmcerning Fee Agreement 

_TO: DEFENDANTS AND tHEIR ATTORNEYS: 

YOU WILL P1LEASE TAKE NOTlCE that the Plaintiffs above-named, by their 

undersigned attorneys, will move before the Presiding Judge of the !Uehland County Court of 

Conunon Pleas at tlte Richland County Judicial Center at 9:00 a.m. on the tenth O 0th) day .after 

service hc=reot, or as soon thereafter as counsel may be heard, for a Protective Order prohibiting 

the production c,f Plaintiffs' Fee Agreement in the above--referenced action. 

On July 26, 2011, Defendant Adele Pope through counsel filed a Motion to Compel 

ptoductiQn of P~ntiffi;• fee Agreement Fee Agrcem.Cllts ~ the epitome of privileged 

commw'licadon. PlaintiffsO therefore request that this court issue a Protective Order prohibiting 

the efforts of Defendant Pope from discovering the Fee Agreement. 

Also. or in the alternative, Plaintiffs move the court to strike Defendant Pope's .Motion to 

Compel Plaintiffs• Fee Agreement because the motions seeks to contravene a prior decision of 

the court <-0ncerning tbe <>tdet for hearing inotionJ filed in this complex case. 

This Motion relies on all applicable statutory and case law and may be SUJ)J)lemented 

with a memorandum of law, exb1bits;t affidavits, or other documents. 

The l'lamtiffs also requestcosts and fees for th~ expM$e ,~ bringuig tbi~ M<>ction. 

(Sipablre page to follow) 

-i .. 
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Columbia; South C~ 

August 9, 2011 

Respectfully subrnitte4, 

eth B. 'Wingate 
MatkV.Gendc 
15 l S Lady Street 

& BARROW, P.A. 

Post Office Box 12129 . 
Columbia, ·south Carolina 29211 
(803) 256-2233 

AUORNEYS FORTHE PLAJNTJFF'S 
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1228 Walnut Street 
Newberry, South Carolina 29108 

October 5, 2011 

Tracy A. Meyers. Esquire 
Senior Assimnt Attc,m$y General 
Post Office Box 11'549 
COiumbia, South Caronna 20211 

Custodian of Records 
Office of the South Caronna Attorney General 
Post Office Box 11549 
Cofumbra, South Carolina 29211 

Re: Request for Documents under the South Carolina 
Freedom of tntorrnation Act 

Dear Ms. Meyers and Records Custodian: 

I received yesterday, and thank you for, the letter of M& Meyers dated October 
3, 2011. With the mailed copy of this letter I ~m enclosing a deposit of $300, and ask 
that I be able to come to your office at the earliest convenience on the first of the 
following date$ you have available: 

This Friday, October 7 
Tuesday, October 11 
Thursday, October 13 
Monday, October 17 

9:30 - closing 
1 p.m. until dosing 
9:30 until closing 
9:30 until closing 

My cell phone number is 803-413-0753. Since I tam a little over 40 mnes away, I 
would appreciate your letting me kJiow as $00n as Po$Sible Which datel suit.. 

Please do not let your answer& to the questions below d•lay schedullng my 
appointment to review whatever documents you have. 

I am prepared, each day, to pay the estimated amount -. in addition to the 
enclosed $300- of what the additional work we will need to do wlll take. 

I expect my FOIA inquiries to last a long time, as .-. .. • in order to receive specfflc 
documents - l made my initial inquiries as specific as possible. Since r will be 
examining records which you apparently do not keep in the form I requested, I want my 
search to be as efficient 8$ possible. I hope your answers to the following questions Will 
help: 

a. Th@ Charges ygu poff. It .is my understanding thatFOJA requires you to 
charge the smallest amount necessary to provide the records. You say $18.90 
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per hour is the charge for locating and copying. Is it not PoSSible for me to 
review the records myself - either computer or hard copy - making notes, and 
then make specific requests?' • 

For example: The point of rny requests 2, 3 and 5 on September 9, 2009 
was to determine what information the State has about how much State 
money has been devoted to James Brown matters since August 2007. 
and how much to James Brown/James Brown Legacy Trust matters 
since 2008. 

If the State has not compiled this information, as you indicate, I still 
want to compile my .own estimates from the data requested In 2,3 and 5 
of my fetter of September 9. I have detafted. information abOut hearings, 
appearances, meeting, etc., Which-together With .your data -would 
help put that together. 

Will someone. at $18.90 an hc>ur do this with me? Or may I do it myself 
on a computer .at your office- and perhaps bring a more computer-­
oriented person to assist me? Can it be a combination of the two? 

b. YQUtRespgnu to Beouests 2 lf'ld 4 Regarding tho $§5 MUUon YI, $12 
Million vs, $4,7 • MUJiQn va14es Placed on James Brown's music empire, nuts 

My request of September 9, 2011 was for: 

1. Alt preliminary appraisal reports and/or other document(s) 
which support the Auguat 23, 2010 {In bold) statement to the 
Supreme Court of South Carolina by then-Attorney General 
MoMaster and four Assistants, signed by Clyde (C.H.) Jones, 
placed in context a.a follows: 

6. Respondents dispute Appellants' aesertion that the 
settlement agreement has the potential to divert '-tens. of millions of 
dollars" from tfte Trust. Presumably thi$ representation to the 
Court is based on Appellants r1umerous under oath 
representations about the date-of-death value of the Trust, ranging 
anywhere from approximately Eighty-Five Million ($851000,000.00) 
Dollars on the federal estate tax retum to approximately One 
Hundred Million ($100t000,000.00) Dollars In affidavits, pleadings. 
and testimony ... 

Valuation assertions by Appellants' predecessors were similarty 
Without any underlying appraisal. By cx,ntra,t, Bauknight bas 
pursued the appropriate fiduciary route and engoged • 
nationally ren(Wln8d and respected appt11la•I flfffl to value the 
Estaate ·and Truet. AlthQt,rgh the •xpected c;on,ptetlon date for 
the appraisal Is a couple of weeks away, a. prellmlnary report 
lrtdlcatn that the date-of-death vatDA nf th. c .. ._._ __ ..., .. _.~.._ 510



Ur. to Ma. Meyers, Custodian 
October 5, 2011 
Page3 
................... ___ '""'"'•***"' ... *•:1r11 ......... ,.. ............... ~ ...... ,..._.,,.fif/i~ff-• .......... 

w1H 11ot exceed Twelve MUUon ($12,000,000.0Q) D01181'$. 

AND 

4. Any Document{s) which shoW when and in what form Russell 
Bauknight, serving ~t the pleasure of the Attorney Gsneral, 
notified the Office of the Attomey General that he asserted James 
Srown•s aseets at his death on Deoember 25. 2006 were worth 
about $6.5 MHlion and his worldwide music empire less ~n $4.7 
MUlion on that date. 

Ms. Meye(s ,response was: 

Responding to your request (numbers 1 and 4) ... this offace does 
not possess any su,ch documents, and ttierefore, is unable to provide this 
information to you. 

I respectfully suggestthal thi$ answer is not correct. 

In August 201 o the Office of Attorney General McMaater represented to our 
Supreme Court, what the contents of a draft appraisal contained. 

In M~Y 2011, th~ Office of Attomey General Wllaon provided ours .. c. Sup~ 
Court with copies of QO[UQO§ of an Estate T~ Closing Letter and telated IRS 
documents from Januaiy 2011 directly related to this request. shOWing that- at Jeast by 
May 6, 2011 - the AG's Office had this information In that fonn. Those documents - if 
no others exist'"- would be responsive to my request if May 6, 2011 Is .the first d•y the 
AG le1,1med that Rossell :Bauknight asserted James Brown's wortdwkfe music emplre 
was worth less than $4.7 Million When Brown died. 

If the AG's OfflQe l~amed this infc:mnation before M$Y 61 2011, that .is the subject 
of my reque.i #4of September 9. 

• As to Request #1, It iS reasonable to assume that the AG looked ~at something 
when he represented to the South 0arolina Supreme Court on August ~3, 2010 thilt tn 
expected appraisal - already in draft form - showed that James Brown's assets -
repeatedly reported by the AG's Office and others to be worth $100 Million ($85 Million 
after the TIAA Debt}-would soon bEJ fol.Ind to be worth less than $12 Million, a figure, 
the AG represented, was already found in a draft proposal. 

Because of the importance of understanding the State's Involvement. if any, 1n 
the. representation by the AG's appointee, Mr. Bauknight, to the IRS that Bob 
Buchanan and I committed a criminal overstatementof Jamee Brown's assets on a 
swom Estate Tax Return, I ask that you carefully check to corifirm that the AG~s Office 
- as you state -- has oo documents to support its August 2010 assertion of the less­
than-$12 MHllon value and no record of wh.en it. first l•mec:t (before May 6) of the less­
than $4.7 Million for the worldwide music empire it reported to the Court on Mav 6. 511



Ltr. to Ms. Meyers, Custodian 
October 5, 2011 
P$ge4 
........ , ........................... ff>\' ................................................................... ~ ....... .... 

c. M~ other EOJA R@Ay,sts Which Are Nqt Jhe SybJ§m of e,m11no Litigation; 

I hope that your resj)Onse to my September 9, 2011 FOIA request means that 
the AG't. Office has reconskiered the 5 Requests I made on July 20. 2011, 
which yqu did not Challenge, but failed to fill, including those briefly described 
below, which I may now review and copy. 

1. Juty20.201t 

2. July 20, 2011 

3. JUiy 20,, 2011 

4. July 20, 2011 

5~ July 20~ 2011 

- 11::Pon Memorandum from :tax experts• 
referenced by CH Jones in Aprll 6,· 2009· Hearing, 
Case 122. • 

comrnunicatk>n1, Meetings, etc,, Wi1h Toby Byron of 
New \'()rk. [ He is the man whQ 1$88fted In 
:December 2007 that Albert H. "Buddy" Dallas had 
offered him 5% of a sale of the James Brown 
as$$t$, taen tater recanted that repretJen•tion. 
He wrote several letters to various people 2007 -
2009, With CQPl88 to the SC AG. He had a 
number of telephone meetings with Sr. Assistant 
AG CH "Sonny" Jones as indicated In the tmatl. 
of Sonny Jones to .RL Buchanan, Jr. and ms dated 
December 6, 2007 re: $100 Mfflion initial offer for 
James Brown assets.] 

eommuOiOilti901, M@ttiogs, Etc, Wltfl Dr, Tfnt 
Bl)ldford Cox . Mr. Cox, atso mentioned by Sonny 
Jones in hia December 6. 2007 emall related to the 
$100 MHlion initial offer for the James Brown assets, 
also met at least one additional time- on or 'about • 
Jufy 31, 2008 -with Sonny Jones, another AG and 
an agent for To.mmie Rae Hynle. like Mr. Byron, 
Dr. Cox corresponded with variQus people and coptad 
that correspondence to the AG's Office. 

Communications.Meetings. etc .. ·with·Albert tt. 
uayddy' Dallas @ndtor Forlando Brown, Mr. Dallas 
had numerous documented - and as yet 
undocumented - meetings with lhe Office of AG 
McMester, and his Joint venturer. Forla.ndo Browo, 
also had various cornmun.lcatlons, including the 
joint February 7, 2008 TV .appearance with AG 
McMaster. 

PG documents. 

Please· cx,nfirm if this is true, so that I 1'11EIY avokl another F01A suit. 512



.• 

Ur. to Ms. Meyers, Custodian 
OCtober 5, 2011 
Page5 

As stated above, please do not let yaur answers to any of these questions delay 
scheduling a time for me to come review the documents responsive to my September 
9, 2011 request, as I want to do that as soon as possible. 

11ook forward to coming to the Office; obtaining what you have; and spending a 
day. or mote as needed, gathering the information I havfll already requested; and 
learning how to make iubsequent requests more efficient so that I may acquire the 
needed public information as effioiently as possible. 

Thank you In advance for an immediate response to my cell phone 803-413-
0753 or .-0$11 to allow me to come to begin obtarning this important public information. 

Sincerely. 

~~-~ 
Adele J .. Pope 

AJP/ja 
EncloSllre in malted copy: Cneck for $300.00 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

IN THE Cot.JRTOF COMMON PLEAS 

RIISHD Bauknight 

Plaintiff 

e, 
Fonn 4 Z Xh i 1:J;+ l) 
F"ILEn., __ 

HfWBER~NT IN A CIVIL CASE 

ZOU OCT -G~ J<Ji,r01W)CP4004900 

J~CKlfS. BOWERS 
• lEHK OFt't<MT 

1'· Henry Dargan McMuter 
~ ~ ?? 
~ ~ Dindant 

Pr:\ ~ -rt'> 
n__.. c.., -~ 
:..,.,f"\ 0 ("'c:, • . . ft\ 

Tbi11 ~ came t,efQ~ the cQW't for a. trial b)I jury. The isslu!s have beeit~ and. gerdiei g 
r-"'---.1 • . :t _. -

0 JORY VERDICT. 
,;;iiu,,;,a,,. ti)~ c::, .,... 

~ • •c::;o • • -I 
tr, DECISION BY THE CO'URT, This action came to trial e>r lie..-btg bcf()nl th~ ~wt. Th~ issu.u havfietn t$1 or J:dd 

and a decisie>n ~ndered. OOOff lWf.d 'J1 
0 ACTION DISMISSED lCREC4JlEMONh □ Rule l2(b), SCR.CP; 0 RUie 41(1); 

SCRCP _(Vol. Nonsuit); 0 Rulo 43(k)1 SCR.CP (Settled); 0 Other: 

0 ACTION Sl'RICKEN (CRECKWSPN): □ Rulo 40(j) SCRCP; □ Bankruptcy: 

8 Bindmg arbitraticm. subject to right to rest()re to '10ffllrm, vacate or modify···. arbitration award;.· .. •. 
Other: . .·· . . . 

0 DISPOSfflON OF APPEAL TO THE CIRCUIT COURT fCBECK,4PPUC,BLE,BOl(): 
0 Afftrmed; 0 Reversedi O Remallded; 0 Other 
NOTE: ATTORNEYS ARE R.ESPONSIBLE FOR NOTIF'YINGLOWER COURT. TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING lN THIS APPEAL. 

IT IS ORDERED ANl> AJ>JUOOED: 0 Sec attached order; 0 Statementof Judgment by the Court: 

coniinuuJ 
Dated at Colurnbi~ South Carolina, ·this .... ·...._<. 

Thisjudgment Yl85 ~ . day of ... ....... . ·... • 2011~ and a copy mailed first class 
S . day of ~~:; 2011, to attorneys.of record or to parties (when appearing prose) as follows: 

Kenneth B. Wingate 
Everett Aapstus Kendall ll 
Mark V. Gende 

A1TORNEY(S} FOR THI Pl.AlN'i'IFF(S) 

SCRCP APP-24/FORM 4 

Daryl L. Williams 
J C."4>itn Watson 
Robin A.. Jlraithwaite 
Adam T, Silvernail 

An'ORNEY(S) FORTQE DEfENDANT(S) 

Cl ~~ 
;, 

SCANNED 514



··IJTO 

~ .• a 

ALAN WILSON 
Al,TORNEY GENERAL 

• ~;::;;;~·-.. 
80(J'ft1. · 

October 21,201 l 

The Honorable Jackie, 8, Bowers 
Clerk of Court, Newberry County 
PO Drawer 10 
Newberry, SC 29108-0010 

• 

Re: Pope v. Alan Wilson, Attorney General 201 bCP-36:..364 

Dear Ms. Bowers: 

C) -; 

0 -< 

Enclosed for filing with your Office in opposition to Plaintiff's Moti<>n for Summary 
Judgment in this case. are the original affidavit of Tracy Mey~ the September 14, 2011 
transcript of proceedings before the Honorable Casey M~g in Bauknight v. Pope 
(2010-CP-40-4900) and the Order ofthe late. Honorable Marc Westbroo~ .ht Lominackv. Myers 
(2002-CP~32-1890, October 25, 2002). In filing these documents, I do not waive the right to 
have the Defendant Attorney General• s Motion to Dismiss and Motions to Strike heard first and 
any defenses that he may have including, but ·not limited tot that the Motion for Summary 
Judgment is premature. I have also enclosed~ certificateofservice. 

I would appte.ciate your confirming :ijling by stamping the enclosed copy ofthis letter and 
returning itin the enclosed envelope. Thank you for your assistance. 

Yours very truly, 

,/·~6£ory Smith,7 . 

Enclosures 

cc: Adam T. Silvernail, Esquire 
A. Camden Lewis, Esquire 

Assistant Deputy Attorney General 
Counsel for Defendant Attorney General 

REMBERT C. DENNIS Buu.DJNG • POST OFFICE Box 11549 • COLtJMBIA, SC 29211-1549 • TELEPHONE 803° 734-3970 • FACSIMIL!l 803-734-3677 
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attests to the following: 

I. She ·is a Senior Assistant Attorney General with the Office of the Attorney 

General. 

2. Among her ~jgned duties,. she is to review Freedom of Information Act 

requests made of the Otnce of the Atto~y GeperaL lnc<>mbig FOIA teq~s are sent to 

her. 

3. She has .reviewed the letter of Jli11e 30, 201 l addressed to the Custodian of 

Records of the Office of the AttQrney General and attachedas .. Exhibit A to the Complaint in 

Popev. Wilson, et al (2011-CP-36-364. She never received from Ms. Pope the June 30 letter 

Ms. Pope claims Jo have sent to the Office of the Attorney General. She requested checks of 

Office mail logs, none of which showed that the Jetter had been mailed or delivered to the 

Office of the Attorney Genera.I by Ms. Pope or her attorney which is necessary to require a 

response from this Office under FOIA. 

4. i\twchment of the Ju,ne 3(), 2011 letter to the complaintin the above suitdoes 

not constitute a request under FOIA to which the Office of the Attorney General must 

respond. 

6. UJ)()n the conclusion of the suit and the delivery or mailing of the same FOIA 

request to ·the Office ofthe Attorney General by M$. Pope or her attorney, a response to the 
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0 

FOIA request will be made then if permitted by any Order of the Colll1incase 2011-CP-36-

364 or any other judicial proceeding related to matte:rs that are the subject of that request. 

tr,) ()..Cy G ._ ~ 

TRACY A. MEYERS 

. . ·- -10·-i1l. 
SWORN TO before.methis _j))_--__ 

day of Dtlm..r .2011 

dW;1~CJlW.. f? /JaV{)flM) 
NOTARY PUBLIC FORSOUTII-CAROLINA 

My Commission Expires; lP/ a r ,-~ 
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SCANNED 
S'rATE OF SOUTH CAR~~i,l'.J.h ~ UlffY IN THE COURT OF COMMON PLEAS 

COUNTY OF NEWBERRYL;l n:c I tr A Cj: 51 Civil Action No. 2011-CP-36-364 
) 

Adele J. Pope, 
, • ,...., ... s-• "").,-•,..._A , •. I c ! - • • '.)•_;-j r r'· 
, ._~·)z!. ):· cJ~;. i' FFIDAVIT OF W. JEFFREY SMITH 

Plaintiff, ) • • SUPPORTING RELEASE OF ALL 

v. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 
and James Brown Legacy Trust, by 
Russell Bauknight, its Trustee 

) PUBLIC DOCUMENTS REQUESTED 
) UNDER THE 
l S. C. FREE:DOM OF INFORMATION ACT 
) BY ATTORNEY GENERAL ALAN WILSON 
} AND BY 
) THE JAMES BROWN LEGACY TRUST 
) 
) 

Defendants. } 

PERSONALL V APPEARED BEFORE ME, W. Jeffrey Smith, Who being 

duly sworn deposes and $ays: 
(.. .... ...., 
p1 ~ a 

1. I am over eighteen years ofd.. ~~ -~ £ 
p~ ~ ..,,'; 

2. I have been a resident of Newberry County for more than tw*em,. F 5 
$ZO"~ -0 ·rri g 

3. This affidavit is based on my personal knowledge and belief. P::t. ~ 0 i 
·¥>c-i &" _. 

. . . . . a, •• -<. 
4. I received a JO degree from Georgetown Law Center and forme~ ~ 

f'l'I 

served as a patent examiner with the U.S. Patent Office. 

5. I am not a party to any James Brown lawsuit. but have a personal 

interest in James Brown's musical career and am writing an article with Plaintiff 

Adele Pope about James Brovvn's "I Feel Gooct1' private foundation. 

6. A copy of the ,April 2011 draft of our article, Private Foundations, 

Copyright Heirs and Musical Millionaires: Why The James Brown "I Feel Good,, 

Trust doesn't .. , :is attached to this affidavit as Exhibit A. 

1 
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7. lo April 2011 Private Foundations was circulated for comment to 

entertainment and private foundation professionals. and we hope to complete and 

publish it in 2012. 

8. I am informed and believe that the ,general public, and especially those 

involved in e$tate planning and inte11ectuaJ property issues, have a· right to learn 

whether by taking over James Brown's p.rivate assets and creating the Legacy 

Trust former Attorney General Henry McMaster - who was acting in his official 

capacity-was serving the public interest, or promoting his campaign to be 

governor. 

9. I have read with interest the articles of Newberry journalist Sue Summer 

about what McMa~ter cHcl and about what appears to her - and to me - to be a 

coverup by Attorney General Wilson of what McMaster did. 

10. I am informed and believe that the Legacy Trust, not created by James 

Brown, but by McMaster as AG, is a public body- as is AG Wilson .... under the S. 

C. Freedom of .Information Act. and both should comply with FOIA. 

11. My writing ,about James Brown has three areas of emphasis: 

a. The manipulation of tt\e value of Brown's securities and other 
assets~ especialJy the fabricated $4. 7 million valuation of Brown's 
worldwide music empire,. lncluding any participation the AG's office 
may have had in that manipuJation. 

b. The false representations made about who are James Brown's 
heirs under the Federal Copyright Act, and whether an AG should 
participate in or -condone false statements to courts about Brown'$ 
heirs. 

2 
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c. The Public Policy implications of allowing Attorneys General 
- as McMaster attempted to do - to take over private foundations, 
which are private .property. 

12. I believe that it is wrong for Attorney Generaf Alan Wilson and the 

Legacy Trust McMaster created in his official capaci.ty to refuse to deliver properly 

requested public documents telated to these issues. 

13. I have read, and attach hereto, copies of affidavits flied in another 

Newberry County FOIA Case which, I am informed and believe, also apply to this 

case: 

ExhibitB 

Exhibit C 

Exhibit D 

Exhibit E 

Affidavit of Thomas R. Young, Jr. 

AffidaVit of Deborah W. $pence 

Affidavit of Thomas H. Pope m 

Affidavit of Sue Sumrner 

14. I am informed and believe that these people properly assert that 

prompt compliance with FOIA is impom,mt - especially where, as here, there is 

great public interest in why a public official chose to take over and give away 

James Brown'$ private property. 

15. I especially endorse Mr. Young's reference to the· intent of FO1A, which 

is to provide members of the general public with prompt access to public 

documents "at a minimum c01t or dtlay. '' 

16. I am informed and believe that AG Wilson's intentional stonewalling, 

along with the Legacy Trust, of the FOIA requests of Mrs. Pope and Journalist 

3 
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Sue Summetls wrong. 

FURTHER DEPONENT SAYETH NOT . 

.SWORN TO BEFORE ME this 911i Day 
of December, 2011 

~I,~ ~ 
Notary.Pob.·i·i·c·f·or .. ut.h • arolinali. :J: 
My Commission expires: 1:,_a~ 

4 
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Draft 11) fQr Editing only - . Do ~ copy 
Exhibit A 

Private Foundations, Copyright Heirs and Musical MiUlonalres: 
or 

Why The James Brown "I Feel Good'' Trust doesn't .... 

By-AdelEJ .J. Pop~ ancJ W. Jeffrey Srnith1 

©2 
2011 

God has ,Smiled on Me 3 

Entertainment icon James Brown died on Christmas Day 2006. Although he was 
a grammar school dropout. he left the bulk of his $100 million music empire to The 
.James Brown "I ·Feet ·Good" private foundation. The "l Feel Good" Trust was restricted 
solely to providing scholarships for needy and deserving students. 

Over his Jong oareer, Brown had earned the reputation as "the hardest working 
man in show business.~ Through hard wPrk, tena~ty-arid years oflitigatk>n with 
publishers, family and othet&-he had amassed and held onto his fortune, mostly rights 
in more than, 850 .copyrights, unpublished works and his publicity rights. 

Don't Be a Dropout 

About 20 years before his death. Brown decided to create the "I Feel Good" 
Trust as a monument to his personal philosophy: the way ta escape poverty was with 
education and hard work. Brown's songs such as "Don't be a dropout" unde:rscored this 
belief. 

After four years of work with an estate planning specialist. Brown's final estate 
plan was completed in 2000. It included a WHI that left Brown's residuary estate to his 
2000 Irrevocable Trust, which was dedicated solely to education. At Brown's death the 
2000 Trust created a $285,000 education fund for each of seven grandchildren. 
Everything else went to the .. , Feel Good" Trust. 

Anticipating trouble from relatives who knew about Brown's estate plan but did 

1 Ms. Pope received a JD degree from the University of South Carolina and an LLM in 
Estate Planning from the University of Miami. Mr. Smith received a JD degree. from Georgetown 
Law Center and is a fonner patent examiner with tlle U. S .. Patent Office, 

2 While the © symbol is not required, it was placed in this article to remind estate 
plu.nners, fiduciaries and advisors to consider copyrights in all philanthropic C$tate planning and 
administration involving authors. 

3 The copyright to ''God has smiled on me', by lames Brown and Al Sharpton was issued 
in 1981. The earliest date thi$ copyright could be tcrminaited by heirs under the Copyright Act is 
2016. 

1 
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Pmft lfll) .. for&\iting only- Do I c~ 

not <X>mplain during his lifetime, Brown directed his fiduciaries to defend "vigorously" all 
attacks on the approximately $80 million he gava to the Al Feel Good" Foundation as 
"an affront to my wishes." He armed his fiduciaries with In Terrorem forfeiWre clauses 
and other means to defend the 2000 Trust. 

Brown also named and then specifically excluded from his music empire some of 
his 14 or more claimed children, as he did all other claimed heirs and past and future 
spouses. 

Damn Bight. I'm somebody 4 

At Brown's death his philanthropic legacy was poised to be as impressive as his 
musical legacy. The $80 million " I Feel Good" Foundation promised to be his home 
state's largest-ever private foundation dedicated solely to scholarships for needy and 
de~rving students, as w~II as one of its largest private foundations. 

Then in the fall ,of 2007 an attorney general with gi.Jbema:torial aspirations 
stepped in to "heJp• the ·1 Feel Good• Trust. 5 

Bewildered · 

Three months later, in February 2008. the AG announced before a televi$ion 
camera that the trustees of the "I Feel Good'' :Foundation must serve only the interest of 
the "poor kids;" and that any failure to do so went ·"far past the stop sign of conflict of 
interest." 6 

He was right about that, bot sadly. he did not heed his own advice. 

On August 10 of the same year, a mere .six months later, the AG signed an 
agreement that in only two years would destroy the "I Feel Good" Foundation -
reducing it to $2 million. or less. 

Much of the explanation for this bewild~ring tum of events lies .in the failure of 

4 The Copyright to sound rec<,rding·'1lamn right, rm somebody/~ byJames :Brown and 
his famous sideman Fred Wesley, was issued in 1974 and renewed in 2002. The earliest Possible 
date it could be subject to termination undef'the, Copyright Act is 2030. 

s AG Henry I). Mc Master, with the AG: ..,f Georgia pro /Jae vice under him, entered 
Aiken CQunty, SC Case 2007--CP-02..0122 ("Cue 122") in October 2007 to help protect the 
interest of the "l Feel Good;; :Foundation1s charitable beneficiaries. 

6 WIS TV interview, 2/7/08. Herny D. McMaster. McMaster's conclusion that Brown's 
then-fiduciaries were simultaneously working .fotthe family and the "poor kids" was incorrect. 
At the time, Brown's fiduciw::ies were actively seeking dismissal of newly filed - and unfounded 
- challenges to Brown's 2000 Trust and Wil; claims of Brown's companion; and other claims. 
[ See Ans. Interrogs. Pls., Case 4900; See Mot. Dismiss, TRHB' s filing, Case .122.] 
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the AG's staff, and later the A G's appointee, to understand and apply basic principles 
necessary for a private foundation to protect its ce>pyright interests. namely: • 

1, A precipitous and incorrect determinatiOn of heirs can cause decades of 
damage to the copyright interests, resulting in loss and unnecessary litigation. 

2. Fiduciaries and advisors to private foundations With copyrights cannot 
simultaneously serve the interests of the foundation and Claimed heir$. 

Brown's interest in 850+ copyrights and unpublished songs made these errors 
fatal to the "I Feel Good" Foundation. 

I~rminatign Rights under the Copyright Ag -(Gb!t it yg J Iuro it Alogsg 7 

Termination rights under Section 203 and 304 of the Copyright Act are designed 
to help authors who assigned the rights to their creative works before these works were 
tested in the marketplace: authors are given a chance to take back some ofthe 
interests they gave up. Depending on the date of publication, the earliest opportunity to 
terminate a copyright (already in its renewal term for older copyrights) comes either 35 
or 56 years after the copyright. 

ln the case of a deceased author who has not previously exercised his rights, the 
author's $tatutory heirs, as determined atthe relevant time, may exercise the author's 
termination right. [For a good explanation of termination rights and limitatiol"ls, see 
"Copyright Reversions, Protecting Your Musical Copyrights" by Lisa Alter, 2008.] 

When an author's statutory heirs are not the beneficiaries of copyrights under his 
estate plan (this is alwavs. the case for copyrights held by a private foundation or 
charity), then the statutory heirs .... in limited instances-may be able to "bump" the 
author's estate plan and retake some of the copyright benefits themselves. 8 

Emerging case law makes it clear that It is not easy to terminate assigned 
interests in copyrights. 

Where. as with James Brown, valuable interests are at stake. private 
foundations, advised by their unconflicted IP/Entertainment counsei, must dance a 
delicate dance with publishers. claimed heirs and others. The foundations' primary 
concern, of course, is to protect and enhance the benefits of each copyright for the 
1ongest reasonable time. 

7 (Give it up) Tum it Aloose was published in 1969. 

8 The tenn "estate bumping• was coined by Professor 1.ee-Ford Tritt to describe this 
phenomenon. See Lee~F ord Tritt, '~Liberating Estates fro:m. the Constraints of Copyright, 38 
Rutgers L.J. 109 (2006) 
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By omitting his heirs from any interest in his copyrights, Brown made it easier for 
his fiduciaries to protect them from actual and claimed heirs, because ir, questions 
related to .Browrf s copyrights the fiduciaries' duty of loyalty is only to the 2000 Trust -
and not to any heir. 

For private foundations to be ready to protect copyright benefrts given to them, 
their fiduciaries, and advisors9 must take at least take the following basic steps. att of 
which were in progress for Jame~ Brown's estate: 

1. Learn the basics about the Setttor's copyright interests, including earliest 
publication. dates and other readily..avaitable facts. 

2. Promptly and properly identify the "helrs-at-death"10 to create a baseline. 

3. Where appropriate and available, rely on DNA testing for disputed heirs. 

4. Acknowledge heirs only if they are legally established or DNA tested. 

5. Identify documents such as the Settlor's wm, prenuptial agreements, lawsuit 
settlements and waivers. which may void, limit or delay an heir's claim to 
copyright termination rights. 

5. Update the baseline heirs data until all copyrights. expire. 

6. Select f P/Entertainment counsel with no commitment to claimed heirs, 
publishers or other assignees. 

Y. As and when helpful, "split heirs"11 to maximize benefits fQr the foundation. 

For James Brown. with copyrights issued over the six decades from 1956 until 
his death, the earJiest any termination could have occurred w~s 2012. There was 
adequate time to preparej and in August 2008 Brown1s fiduciaries were doing just that. 

9 Where, as with James Brown, the AG and his appointee 1.tt1derl<>ok to step into the shoes 
ofBrown,s fi.d1toiaries, rendering the fi(,luciaries. unable to protect the charity, they should have 
had, and applied, the same knowledge ~uired of the Foundation's fiduciaries. 

10 The tetms "heirs-at-death" is used by the authors to emphasize the timing difference 
between a traditional determination of heirs (death) and the statutory heirs under the Copyright 
Act, who cannot be detennined until the window to tenninate assignments as to a particular 
copyright opens. Statutory heir$ under the Copyright Act may be different with respect to each 
copyright tennination. 

11 The heirs must act by majority. This allows foundations to ''split heirs" - finding the 
most cooperative majority of heirs to work with.on termination issues related to a specific 
copyright assignment at the particular time. 
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James Brown's Copyright§ 

A 2007 circuit court order made available to the AG and others interested in 
Brown's estate about 90 boxe$ of "Brown Historical Documents." These documents 
contained virtually everything to be known about Brown~s copynghts and related 
contracts. The documents were placed at a central location that allowed easy access to 
a11.12 

The available documents, with informatioh fro.m the Copyright Office and other 
readily available sources; showed that if Brown's copyrights were properly protected 
any attempt by claimed heirs to take them .from the "t Feel Goodn Trust was both weak 
and remote in time.13 

The known facts included; 

1 . Brown's royalties continued to eam about least $3 million per year, as they 
had for years. • 

2. Brown's publicity rights - about $50 million of hts music empire.~ were 
not subject to any claimed termination rights of heirs. 

3. Brown's as-yet-unpublished works would not be subject to termination for 
decades. perhaps not at all. 

4. Copyrights to the many derivative works in which Brown has an interest 
are not subject to termination right of heirs. [More than 50 CDs, With 
notes., have been released since Brown's death.] 

5. Brown's Will leaves au of his copyrights. most of which are held in his 
individual or jointnarne, to the 2000 Trust 

6. Brown's fiduciaries were directed to vigorously protect his estate plan 
against heirs and claimed heirs. 

7. Only 15% or fenr of Brown's many copyright interests faced possible 
terminatiOn before 2016 - ten years after Brown's death. [ See 
Compilation, Brown copyrights, 1956-60 and 1978 .. 81~] 

12 Order dtd. 08/10/07, Aileen County~ S.C, Case No. 2007-CP-o2..0122. Reflecting 
Brown's understanding of his place in musical history, in addition to :Brown Historical 
Documents, Brown kept more than 60 boxes of his personal musical collection, unpublished 
worksJ and masters undedock and key in the bedroom suite and office of his home estate. In 
February 2008 these were placed h1 a se(:ure sound storage facility to await revi~. 
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8. Co--autho.rship of some of Brown's works could make terminations more 
complex and heirs· rights, if any,. less certain. .see Geoffrey P. Hull, 
''Termination Rights and the Real Songwriters", Vanderbilt J. ofEnL 
Law & Practice, Spring 2005. 

9.. Brown holds an interest in some of his pubJishers. 

10. Between 1968·1978,one of Brown•s rnost prolific periods, about 250 
copyrights were issued, none of whlch fijcei:; pQssibfe termination before 
2024, With others as late as 2033, tocluding: 

a. Nearly 40 songs from 196B. 

b. More than 50 songs from 1969, including "Ain't it funky now~n 
"Mashed potato" and "Popcorn.·· 

c. "Funky Drummer/' 1970, one of'the world's most sampled r~ords; 
·(Get up) I feel like being a sex machine"; and about 25, other songs. 

d. "Hot pants\ "Soul power" and others from 1971. 

e. More than 35 copyrights from 1972, including "Get on -the Good Foot 
(with new matter)" and other sound recordings for which copyrights 
became available that year. [ Polydor, Inc. andlor UMG Recordings, 
Inc .. $re listed on sonte pc;,st-1$71 copyrights] • 

11. In the 1990s Brown and his company JBE, Inc,. reached important 
agreements with Warner/Chappell, Wamer .. famberlane Publishing Corp. 
and other publisher$. 

12. Documents related to Brown's 19.99 $26 million loan ff'om TIM, 
secured by a pledge of his major royalties. prohibit assignments 
until the loan :is paid in full - 5 or more years after Brown's death. 

13. Brown settled a 2002 suit over copyrights with daughters Deanna and 
Yamma 

14. Brown did not file a termination notice for 2016 for the• famous 1956 
song, "Please, please, please," which he co-authored, although the 
window for filing a termination notite was open in 2006. Nor did he do 
so for certain post-1977 copyrights. [fhis indicates art understanding that 
the TIAA Oebt (at least) prevents the current exercise of tenrtination 
rights.] 

A host of additional irnpedirnents ex{sted to prevent any heirs ftom substantially 
damaging the "I Feel Good" Foundation's roy$tty interests. These. efforts included 
motions to dismiss aU claims ofBrown's companion as invaUd, a waiver signed by one 
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of Brown's Heirs for the TIAA Debt. and others. 

In order to protect the "I Feel Good" Foundation's copyrights, the estate first had 
to root out non-heirs and those who had waived any claim to Brown's assets. Then, 
negotiation with heirs coold begin. 

The Estate's Heirs ProtgcQI 

In August 2008 Brown's fiduciari,es were nearing the completion of a proper 
heirs-.at--death determination begun just after Brown's death. When concluded, it would 
have provided the •1 Feel Good" Foundation with both a sword and a $hield to protect its 
copyrights for decades.14 • 

Knowing_ the Importance of thiS heirs determination, shortly after Brown's death 
estate attorneys established a brihiant and widely-publicized self •identification protocol 
to find Brown'$ claimed heirs. Anyane claiming to be a child of Brown was invited to 
step forward; pay $300 for eontrolled, •official DNA testing; and find out the biological 
truth. • 

Brown's well-publicized vasectomy about 20 years earlier meant that most 
requests for ONA testing were made by consenting adults who und.erstood and 
submitted to the media frenzy surroundlng the process. ts 

The significance of the heirs procedure was bolstered by the incn~ased 
acceptance of the accuracy of property controlled DNA testing. 

By Aug~st 2008, the DNA protocol resulted in the rejection of a m.Jmber Qf 

claimants and the identifica,tion of three biological children of Brown: Jean;e.tte Mitchell 
(1), LaRhohda Pettit (2) and Cinnamon Mernickle (3). 

Brown's fiduciaries rewarded each proven biological child with a public 
announcement and acknowledgment of her status as an heir. [Like all of Brown's other 
heirs, they were excluded from the 2000 Trust and Brown's musical empire.] 

14 Brown acknowle.dged as his "heitsn four ofthe five children born of his three 
marriages, Terry, Larry, Deanna and Yamma, He excluded daughter:Lis~ acknowledgedin his 
divorce from first wifeVelma Warren. {Will. Trust. Div. Decree.Agreement]. He also 
acknowledged two children .not born ofhls marriages. In Terrorem forfeiture clauses tbreatene4 
tennination of the.grandchildren's education benefits and the personal effects he gave to the six. 
A prenuptial agreement; executed by Brown',s (married} companion; waived all of her rights 
under state and federal .law. After discovering thl\t co11,1panion was niarried when she married 
Brown, he brought an action to void the marriage. It was settled with her agreementand a court 
order by which she waived any clai.nt to be Brown's common law spouse. 

15 Only one minor clauned to be _a. tbild of Brown. Thro-ugh a GAL he refused official 
testing. 
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Brown's other possible but challenged heirs. none of whom had been ONA 
tested, included: 

a. 5 Pfl§Ymed children: Terry (4) Lisa (5); Larry (6), Deanna (7) and Yamma (8)~ 
Teddy is deceased. (9);16 

b. A minor ordered to take official DNA testing. but who had reftJsed (10); 

c. An incarcerated adult whom Brown supported under court order during 
minority {11 ); 

d. Brown's companion who: 
1. Waived all state and federal rights in a 2001 pre-nuptial agreement; 
2 Then had a rnarriag.a ceremony with Brown although she was already 

married; 
3. Separated from Brown in 2003 when he discovered she was married; 
4. Obtained an annulment of her previous marriage in March 2004; 
5. Thereafter settled Brown's suit to void his marriage by Court order, 

finding they were living together and attaching her agreement 
never to claim to be .Brown's common law spouse (12); 

e. Two other claimed-but-not-presumed children (13), and (14}; 

f. A claimed grandchild, claimed child of deceased son (9). 

Considering other turmoil surrounding Brown's assets 17 and the long-term 
importance ofa correct determination of heirs-at-death, the heirs protocol had 
progressed at Hghtnlng speed. It was close to providing a court-sanctioned heirs-at­
death baseline Which the "I Feel Good" Trust c:ouJd use and mc:,dify in order to help 
protect the foundation for the duration of the ·copyrightS. 

That changed on August 10, 2008. 

u; On August 10, 2008 Brown's grandsons, beneficiaries of the 2000 Trust.or 
others, were$eeking DNA testing of some·or all of these, as well as of the minor 
claimant. 

1
1. Brown's original fiduciaries a1I resigned in 2007 under a substantial cloud after more 

than $12 million secretly misappropriated since l 999 was discovered. One is now deceased. 
David Cannon was indicted f<:>r felony breach of trust for all years 1999 - 2006 and for uttering a 
forged compensation agreement in 2008~ To date he had not been tried. In 2010 Dallas, Brown1s 
longtime attorney, .filed bankruptcy. S~hedules related to Danas• filing show that .his largest 
asset is a $6 million claim he asserts against Brown's Estate and the 2000 Trust. 
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"No. oo, no.no (don't leave. me thi§ way)''18 

On August 10, 2008 the AG's staff and some of the claimed heirs19 met privatety 
and reached the foll.owing private agreement: 

1. Some of Brown's claimed heirs, including Brown's companion and excluding 
Brown;s proven heirs., were declared to be Brown's heirs 'Yor all 
purposes." 

2. The AG proposed to give more than half of Brown's assets to these persons, 
all of whom had been specifically disinherited by Brown from his copyrights. 

3. The AG agreed to prevent DNA testing of the parties to his agreement. 

4. The AG agreed to replace Brown's fiduciaries with ones of their mutual 
clloosing. 

5. The AG and parties all agreed not to say anything bad about each o.ther 
or the Agreement they had reached. 

After signing the August 10 Agreement, with no apparent knowledge of the 
devastation he was causing the "I Feel Good'' Trust's copyrights, the AG moved on to 
other matters and .left the rest of the destruction of the "I Feel Good'' Foundation to his 
staff and the app0intee/fiduciary the AG selected. 20 

Within months, an AG staffer promised Brownis son an excrusive right to buy the 
James Brown assets - including his 850+ copyrights. [ltrs. dtd. 2/39/09 and 2/30/09.] 

Certain that Brown's fiduciaries could not support the .August 10 deal, the AG's 
staff sought and obtained an "independenr person to evaluate the secret agreement for 
the Court. 

ul "No, no, no, no (don't leaveJne this way't was published in 1964. The earliest 
possible yeat it might be subject to termination is 2020. 

111 The AO did. not notify any of Brown• s fiduciaries or the three known biological heirs of 
James Brown.of the meeting until after he had signed the August l 0, 2008 agreement. [Exhibit 
B] 

20 According to the AO's senior assistant, beginning in the fall of 2007 six attorneys and 
six staff members worked on James Brown matters, but none undert(.)()k to inquire about ()I' 
undemand Brown· s. copyrights, even though the copyrights. were generally lmown to make up 
about half the value of Brown's music empire. Beginning August 10, 2008, the AG relied on 
advice of counsel for the companion and other "settling parties" whose interest in Brown's 
copyrights was directly adverse to that of the "I Feel Ooodi~ Fowidation, but who advised that 
they now ''spoke as one" with the AG. 
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On January 30, 2009, three weeks after his appointment-with no knowledge of 
the Federal Copyright Act, Brown's estate plan, or the tax impact of the A G's deal-­
the AG's appointee reeomrnended it to the court. 

Amazingly, appointee had not reviewed a single copyright or contract -
considering it beyond the scope of his assignment. 

After the r$00mmendation, the AG announced that he had selected appointee -
already trustee for Brown's companion and 'the disinherited settling relatiVes - to be the 
fiduciary for Brown's estate plan, Including the "I Feel Good" Foundation, 

On the strength of appointee;s recommendation an overworked circuit court 
judge approved the AG's deal. 

A last glimmer of hope eXisted for the copyrights .given to the. "I Feel Good" 
Foundation -. . the circuit court did not specifically detttrmine that the parties to the 
AG's deal were Brown's heirs, • 

The AG's appointee would try to fix that. 

;;Eve{Ybpdys doing the hystle and dead on the double pun,g"21 

At first the AG appears to have been oblivious to the destruction his August 1 o 
Agreement would cause Brown's copyrights and the "I Feel Good" Foundation. On the 
other hand. Brown's disinherited claimed heirs and companion knew exactly how 
important their newly-invented status as Bl'OWl'l's sole heirs was. It was this status--a gift 
not from Brown ,but' from the AG--that would enable them to execute .their plan for the 
destruction of the "J Feel Good" Foundation. 

The monstGr that the AG had inadvertently created was raising its head. And hii; 
appointee k.new which side to take. • 

By early 2009 AG's appointee-now trustee for the disinherited claimants­
approved language added to the AG's deal after August 10 asserting that the 
termination rights of the newly--but-incorrectly determined "heirs" -at-<teath was of 
enormous value. 

These "heirs" asserted that the termination rights belonging to them - not all 
propeny--determined heirs over the duration of the copyrights .... were Ukely worth as 
much or more than Brown's publicity rights, 850+ copyrights and other assets. This 
sleight of hand became their justlfication for the AG's giving them about 65% ofthe "I 
Feel Good" Foundation plus the right to buy it all. 

21 This copyright to .. Everybody's doing the hustle and dead on the double bump" was 
issued in 1975 and renewed in 2003. 
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In March 2009 Brown's fiduciaries used a compromise procedure to try to 

salvage Brown's copyrights for the "f Feel Good" Foundation by continuing with a 
correct heirs-at death detemiination.22 The AG's appointee, 110w committed to his role 
as trustee for Brown's companion, purchaser/son and some of the disinherited family 
rather than for the "I Feel Good'" Foundation,. declined. 

And the AG never complained. 

"Almost nothinit23 

When itseemed things could not get worse for the "I Feel Good." Foundation, 
they did. 

Soon after son obtained a right to buy aH of Brown's assets and the appointee 
became his trustee, they began to question the $100-million value of Brown's assets. 
Thi& was surprising, ,since in 2008 son him$Etlf was involved in two separate letters of 
intent to purchase the same James Brown asset$ he·was now dev.c1luir,gfor $90-$102 
million. 

The scheme to dismant1e the Foundation proceeded, full steam ahead. 

ln August 2010, appointee announced he had secured an appraisal which would 
show that Brown's assets at death were worth fess than $12 million. 

A sale to son at $12 million would drive the final nail into. the "I Feel Goodn 
Foundation's coffin - reducing it from $80 minion to $2 million or less.24 • 

22 In an "offer of co111pronuse"' not nonnally published - but filed in James Brown Case 
No. 2008-CP-02-1647 - Brown's fiduciaries agreed for the Estate and 2000 Trustto 
acknowledge 4 of Brown's presUllled children, proven children Cinnanlont LaRhonda, and 
Jeanette, and3 others as Brown's heirs. Brown•s companion, consistentwithknown facts, was 
reJectc=d as an heir, but offered a payment to resolve her claim. With ten(lO) children 
acknowledged as. a non-exclusive group of Brown's heirs-at-death, Brown's ·estate and the .. I 
Feel Good'I Foundation would have been free to continue the heirs.cat-death proceeding as to all 
others. In the future the "l Feel Good0 foundation would have been free to ·"split heirs" as 
appropriate to a particular copyright. 

ll The copyright to James Brown's '"Almost nothing" was issued in 1979. It will not 
be subject to possible termination before 2014. 

24 Son/prospective purchaser Terry, poised to buy James Brown's assets for as little as 
$12 million, was part of two 2008 letters of intent by TJBL, ILC to purchase Brown's assets for 
$90 -$102 million. [Brown's original PRITmstees sought about $5 million each from the 
proposal, as well as options or a "kickback" from the purchaser. [Hg. 11/20/07,Case 122]. In 
early 2007 Terry's son and some family members issued a prosp~tus in early 2007 to raise $200 
million for the purchase of the James Brown ass(:ts. 
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James Brown would have been rolling over in his. Between 2003 aod 2006 he 
had earned abQut $$ million each year.25 

Think (about itl28 

James Brown left two legacies - .a rnus1cal legacy and a charitable legacy. 
Whoever benefits from it, Brown~s musical legacy will live on. Brown's charitable legacy, 
the "I Feel Good" Foundation. cannot be recovered once it is lost. The dismantling of 
that legacy by the AG, his appointee and Brown's disinherited claimed relatives could 
have easily been avoided. 

Unfortunatelyi it was not. 

But it should serve as cautionary tale to other ''needy and deserving" foundations 
holding valuable copyrights. It should also raise an alarm for all philanthropists aod their 
estate planning advisor~ in states where the government. through activist attorneys 
general, is moving to take over the private prof>$rty and operation of the private 
charitable foundations these private individuals. 

25 In 2009 AG and appointee, at the behest ofpurchaser/sott; rejected a 2-year publicity 
rights contract with GreenLight. Among other deceased celebrities, GreenLight has successfully 
exploited the publicity rights of Steve McQueen and Einstein. According to a May 2011 New 
York times Article, Einstein, whose publicity rights ate claimed by Yeshiva University in Israel, 
earned more-than. $60 million in 2010. 

:
5 The copyright to "Th.ink (about it)" was issued in 1973. 

12 

535



Draft ( 4/11) for Editinj onl:>! - Po not Q~ 

COMPILATION 
Registered Copyrights of James Brown 

1956 - 6,0 and 1978 .. 81 

pate of Publication/ 
Cgpyright 

Oe§ctipti2n of Woi;ks £;atlle§t Possibl§ 
• Termination 

1956 

1957 

1978 

1958 

1979 

1959 

1980 

196() 

1981 

About a dozen works, inctudin.g •pIease, please, please'' 

Abou.t six songs, including "Fine old foxy self 

About 30 songs 

About 12 songs, fnclu(iing "Try me" 

About 15 songs, including "Mother popcom"­

About 5' songs, including "Good good lovin' " 

About 35 songs, including aGet up off a that thing" 

About 8 songs, including ~And l do what J want· 

About 16 songs, including ,iGodhEJS Smiled on me" 

13 

2012 

2013 

2013 

2014 

2014 

2015 

2015 

2016 

2016 
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ExhibitB 

STATE OF SOUTH CAROLINA 

COUNTY OF NEWBERRY 

Adele J. Pope, 
Plaintiff, 

v. 

Alan Wilson1 in his .capacity as 
Attorney General of south Carolina, 

Defendant 

) :IN THE COURT OF COMMON PLEAS 
) 
) CMIAction No. 2011-CP--36-,.379 
) 
) 
) AFFIDAVIT 
) SUPPORTING IMMEDIATE RELEASE 
} OF McMASTERIWINGATECONTRACT 
) TO SUE BUCHANAN ANO POPE 
) 
) 
) 
) 
) 

Personally appeared before rne, Thomas R. Young. Jt .. , who being duly sworn. 

deposes and says: 

1. I am a resident of Aiken Courity. 

2. I am over 18 years of age. 

3. I make thi$ affidavit ba$8d on my personal kno\Nledge and belief. 

4. t arn a men,b1:tr· in good standing of the South Carolina Bar with Bar 

number 11643. 

6. Currently, 1 am attomey of recom for Robert L. Buchanan, Jr. and Robert 

L. Buchanan Law Office, P.A. tn the declaratory Judgment action filed against Buchanan 

by Cincinnati Insurance Company in federal eourt.1 That action involves the rnalpractice 

coverage wt,ich i$ in p1$CS to defend and to indemnify Buchanan in the lawsuit filed in 

Richtand County <E1geinst Buchanan by the Attorney General of SQUth Carolina 

("Richland County lawsuit")~ 

1 ~ipppti Specialty U.ndgwritmJns. Co."· Bwwmn taw Office, PA. et al .. 3:lO-cv-02986--WOB. 
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. . . 

6. The Uti~tion r&tentk>n igreernent signed by former Attorney Genel'at 

Henry McMaster to authorize attorney Kenneth Wingate to sue Robert L Buchanan, Jr. 

ofAlken Is a document relevant to some of the issues in the declaratory judgment action 

filed by Cincinnati Insurance Company against Buchanan. 

7. My understanding is that Buchanan attempted to obtain a copy of that 

contract hl the Richland County laWsuit The contract has not been produced in that 

action. 

a. My understanding also Is that litigation .retention agreements entered into 

by the Attorney General of South Carolina are public documents. 

9. I also understand that the Freedom of tnfonnation Act is intended to 

provide members of the general public with prompt access to public documents ·u 
minimum cost or delay.• See s~c. Code Sec. 3Q..4..15 (emphasis added). 

10. While I have the ability to issue a federal court subpoena upon the 

Attorney General of South Carolina to obtain the contract. it will save my client both time 

and money by having this court rule that the contract should be released pursuant to 

the Freedom of f nformatlon Act. 

FURTHER THE DEPONENT SAYETH NOT. 

SWORN TO before me this 
day of December. 20 1 

l 

~/(.~ 
Thomas R. Young, Jr. ~ • 
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STATE OF SOUTtt CAROLINA 

COUNTY OF NEWBl!,RRY 

AOELE J. POPE, 
P\.AJNTIP-F, 

v. 

ALA.N WtLSON, IN lt18 CAPACITY AS 
ATTORNEY GENEftAL OP' Sount 

) IN THE COURT OP' COMMON PLEAS 
) 
) ClVIL ACTION NO. 20f 'l·C:P-38•379 
) 
) 
) AFFIDAVIT OP' .DE.BO.RAH W. SPENCE 
) ASKING FOR RELEASE UNDER 
) FREEDOM OF INFORMATION ACT OF 
)AG HENRY MCMASTER'S .2010 CONTRACT 
) WITH ATTY. KENNETH D. WINGAT~ TO 
) 51.)E ADE,LE POP~ AND ROBERT 
) BUCHANAN P'OR APPEALING ORDE~ 
l lN JAMES BROWN AIKEN CASE 
} 

D£F£Nl>ANT.) 

--------------> 
PERSONALI.Y APPEAffED BEF'ORE ME, DEBORAH W. $PENCE:, WHO BEING OOLY 

SWORN• DEPO$£S AHD SAYS: 

1 . I AM A RESfbENT OF LEXtNG,TON COONTV AHO OVER 1. 8 YEARS OLD. 

2. T'HIS AFPIOAVl'r IS BA&ED ON MY. PER$0NAL .KNOWLEDG&f AND BIU.IEF. 

3. I AM 'tH£ WlDOW OF' FLOYD D. SPEMC:E 

ANO HlS FAMfLY, AND ttAVE BEEN REPRESENTED BY A M1tM81tR OF FOSIMER .AG 

HE111RY MCMAllTl:1''9 FAMILY 

5.. KENN.ETH 1:1. WJN~~TE HAS SERVED l!IOTH A$ MY LAWVER ~NO ATTORNEY 

POR MY HUSBAND'S E&TAT&:. 

8. MRS. POPE 81i:CAMl!i. MY LAW'Y£R IN 2002, RECOMMSNDl!':D BY AG 

MCMA$TE"•s IUtOTH.ER WHO, HAD WOl'U<ED .F'OR WIY HUSBAND. 

8. IN 2007 MR$. POPE l!UZCAM&: TRUSTEE OF JAMIUI SftOWN'·S TRUS't, 

WMlC:H INCLUDED T~n;; JAMS·S BROWN "I FEIC,L GOOD'' PIUVATt: 'FOUNJ:>ATIQN. I 

LEAR.NED THEN THAT BROWN HAD Gl'VEN fflS ECNTiRE i!IUSIC EMPIRE TO PROVI.D.E' 
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SCHOLARSHJPS FOR NEEDY ANO DESE'ltViNG IT.UDE.NT$. 

9. $tNC:E LEARNJNG 'tHAT ftENR"( Mc;:MABTER - OVER THit OIIJ!CTION OF' 

E!IROWNtS TRUSTEES - GAVE MORE "l'HA.N HAi.;F' OF TH£ UJ FEEL GOOD" FOUNDATION 

TO OISJNHERITEI>. CLAIM.El> RELATIVES, I KAVE VOLLOWll:D Tttl! AIKEN CASE FAIRLY 

C:LOS£1"Y. 

to. I WAS D~STURBED IN THE SPRING OF aQ.tO WttEN I l,.EAftNEl> TliAT 

HE:NRY MC::MA&T&R HAD SUED MRS. POPE USIN.G KENNETH WINGATE, A PRJVATII: 

ATTORNltY WHO ALSO REPIUtSENTED SOIi/iE OF BROWN'·S DISINHERITED RELATIVES. 

I 1. I WAS. TROUBLED ... NO I.NCRll:OOLOUS THAT THE AG WOULD ALLOW MR. 

WtNCATE AND MR. BAUKNIGHT TO FIGtt'T THE PEOPLE WHO WE.RE: TRYING ·TO SAVE 

THE "1 .FEEL Gooo•t FOU.NDATtON AND GlitT MONEY FOR PEOPLE BROWN LEfl"T OU1' OF 

HIS ESTA.TE PLA"', AND 1 STJLL DON'T UNDIUUl"l'AND HOW HE COULD DO THAT. 

12, IN AUGUST OF 2011 WHEN I READ THAT MRS, POPE HAD FILED A 

FREEDOM O.P' INFORMATION AC"1 SUIT TO GIST TffS: C:(>NTRACT MCMASTER SlGNED 

WITH KEN WINGATE l 'tMOU~tiT IT MIGHT ANSWER SOMJ! OF MY QtfESTIONS, 

13, I KNOW THAT AG Wt.LSON HAS STATED THAT ALL OF' Kl!i Ll'l'I.GATION 

RJtTJ;NTJON AGRltEM.i:NTS WITH OU'r$1Dlt C:OIJNSEJ.. ARE PUBLIC DOCUMltNTS• AND 

BEL'IEVE THAT THEY SHOULD BE. 

1 4. I THINK Tl1AT TH£ MC:'MA•T~a•s CONTRACT WITH KEN WINGATE SHOULD 

Bit D£LrV'ERIED RIGHT AWAY BECAUSE THE PUBLIC HAS A RIGHT TO KNOW WHETHER 

WHAT AG MCMASTIU:t AND WINGATE AGREED TO WAS APPROPRIATE, 

1 s. I AM CONCERNED THAT A(; wu •. 901'1,i•a IUSFUSAL FOR MOftlt THAN' P'C>UR 

MONTHS TO REI .. EASE A PUBLIC DOCUMENT MAKES IT A.Pf»l!AR Tt1AT HE 1$ COVERING 

UP AN IN,'PPROPIUATE Oft QOESTJONABL~ AGREEMENT. 

16. ON OCTOBER 31, 201 I A.TTO.NEY 0AVJ0 Bt.AeK OF NEXSEN PRU&:T, 
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AND MR. BUCHANAN THAT WERf: R.EPEATE.D lN l-CUHl;>R.E'DS OJI' MEOtA OUTLlt'TB. 

16. TH£ NEXT DAY, I HEARD AN01HE.R N£XSEN PRUET LAYIYIICR ,-,ND MR • 

.JONES FROIII AG WU .. SQN'S OFFIC:.E 1'~YIN(; TO JU9TIFY TO OUR SUPREME COURT 

WHY HENRY M.eM.A•T•R CiAVli AWAY WHAT WA8 C:ORIIECTLY o••e•u■ED AS BROWN'S 

C:Of4TR~CT WITH WINGATE HAS FOCU9itD MY ATTJ.:NTION O.N OTt-H:R TROUBLESOME 

11:JING$ MC~ASTEFI DID - OR. IS SAID TO 'HAVE DOH£'- IN CONNltC:TION WITH JAMil:S 

BROWN'S &STATE AND TRUST, AND 1 BICLIEVI! "l'HE PUBLIC: .HAlil A RJGHT TO LEARN 

. 17. I RECENTLY RICAD THAT J,AMES BR.OWN MADE A TAP■ DJSC:UtUUNG. HIS 

lNTll!NTlONS lH H.IB WILi. AND TRUBT WHICH MCMASTER •APPARENTLY DID NOT 

CONSIDER WHEN HE GAYE AWAY HALF OF TKE "I FEEL GOOD" TRU9T. 

1.7. THUi MORNING I R.EAD THAT SROWN'S GRANDSON FORLANDO~ WHO 

APPl:AJtED ON TEL.EYl810N iN- 200.8 WJTH MCMASTEl't 1"() CRITl'Cl~lt MRS, POP.'E AND 

MR. BUCHANAN, NOW CONFJRIIIII TH.l;T' TtHtY PROPERLY DEFC:ND~Q 8R<>wN•s. &:•TATE 

PLAN, 

t8. MO~T TROUBL,ESOME_, HOWEVER, IS AN ARTICL.E 1'Y SUE SUM"4•tt DATED 

DECEMBER 7. 2011 IN. WHtCH. FORLANDO DESCRl9£8 A VISIT HE ANI) HIS FATHER 

TCRRY HAO TQ AG MC:MA81'1£Jll'S OP'l"I.Clt 9EFORE TERRY BROWN: A.BAN.DON.ED HIS 

"f.FTI':~ MY FATHl!a:R REFUSED TO JOUtl TH£. r,-1GHT (TO CONTEST THIE WILL 

A.ND TRUST), THEY CAI.LED US TO SOUTH CAROLINA, TO TttE ATTORN~Y 

(:;ENltR"L'S OFFl(:t;;. THEY SA!D THJ;.Y CC>ULD lilETTLli: Wl'rHC>UT U·• A.!"fD 

THEY'D: MAKE SURE WJ: GC>T NO'.T'HtNG .• WE w.,CRE ·c;1vc, ... AN ULTIMATUM,·" 

FORLANDO. $AID. 

3 
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..... . 

19, I A.t,'1 tNFORMl!:Q A~O BBLIEVE THAT AG WILSON SHQUL.0 lMMEDlATEl..Y 

.ft£LEASE THE WtNOAT.& CO~TRACT. 

FURTHER DEPONENT :SAYETH NOT. 

~¥<:#Mee• v£,.«cr , 
OE90RAH W. SPll:NCt: 

SWORN TO BEFORE Mli T>t&S 
8TH OA.YOP'. 

4 
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Exhibit D 

STATE OF SOUTH CAROLfNA 

COUNTY OF NEWB.ERRY 

AdeleJ. Pope, 
Plainttft 

V. 

Alan Wilson, in his capacity as 
Attorney General :of South Carolina, 

Defendant. 

........ 

) JN THE COURT OF COMMON PLEAS 
) 
) Civil Action No. 201'1-.CP-36.,379 
) 
) 
) AFFIDAVIT . 
) SUPPORTING IMMED1ATE RELEASE 
) OF McMASTER/WINGATE CONTRACT 
) TO SUE BUCHANAN AND POPE 
) 
} 
) 
) 
) 

Personally appeared before me, Thomas H. Pope tu, who being duly sworn; 

deposes and says: 

1. I am a resident of Newberry County and a practicing attorney. 

2. I arn over 18 ye$rs of age; 

3. Since the death of James Brown, I have ~ad news reports about the various 

James Brown cases. 

4. I und.erstand thata request under the S.C. Freedom of Information Act. h~s 

been made by at least one newspaper reporter for a copy of the public litigation 

retention agreement signed by former Attorney General Henry McMaster to authorize 

attorney Kenneth Wingate to sue Robert Buchanan of Aiken and Adele Pope of 

Newberry becau~ they appealed an Aiken County settiement related to James Brown, 

5. The Freedom of Information Act is intended to provide all members of the 

public with easy and prompt access to· public documents. As far as I know, it contains 

no provisions that tie its application to any pending action in the s1;1me. or any other 

county. 

l 
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6. To deny promptreltef underthe F.OJ.A serves only to encourage secrecy in 

government. 

7. As I understand, all litigation-retention contracts between the Attorney 

General and private attorneys are public documents, and the documents sought in this 

suit are the only ones of this type that the Attorney General's office has ever refused to 

produce. 

8. While f am the husband of plaintiff, I affirm that this does not affect my view 

of the legitimacy of the F.0.1.A. suit to produce whateven the Attorney General's office 

has not denied are~. documents. 

9. I was not asked to write this affidavit by anyone. I do so voluntarily. 

10. The public interest in James Brown, legendary musician and philanthropist 

(per his Will), could not be greater. The public interest in the former Attorney General's 

decision to hire private attorneys under a ck>ak of secrecy is equally great. 

11. A$ a former legislative sponsor of the Whi&tteblower statute, I have always 

been a proponent of openness in government. 

12. I believe that any citizen or journalist who as.ks for this public document 

should get it without delay. 

FORTHE:R DEPONl:NT SAYETH NOT. 

SWORN TO before me this 
,r/C. day of December. 2011 

Jt::~~. a o/ 
~- ~ ~ {LS.) Nota ••• .· · • blic~for S th Ca~ina 

My Commission expires: ~-l,tl·dltJol_,o 
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STA~ OF SOUnt CAROLINA 

COUNTY OF-NEWBERRY' 

Adele J. Pope. 
Plaintiff, 

Alan Wilson~ in his capacity as 
Attm'mly Gener1;tl of-Sou.ff) Carolina. 

.~ndant. 

Exhibit E 

) IN THE COURT OF COMMON PLEAS 
,) 
) CM Action No. 2011-CP~3&319 
) 
) 
) .. AFFIOA\tlT OF SUE SUMMER . 
l SUPPORTING IMMEDJATE RELEASE 
}OF THE McMASTEAJWINGATECqNTRACT 
) TO SUE BUCHANAN AND POPE 
) 
) 
) 
) 
) ______________ ) 

Personally appeared before me, Sue summer. who being duly' swam, deposes 

-and $BYS: 

1. I am a ·resident of Newbeny ·eounty; over 18 Y"fS of age; and m~ke this 

affidavit based on my personal knowtedge, and, belief. 

2. I am a journalist and contribute to th$ Ntwiberry Observer. 

3. During the fast few month&, I. have written several articles for the Observer on 

the vatioua James Brown co.urt cases. lo writing ·the$& articfes. I h.ave done e~ensive 

factual research,, inciuding the review of many documents and intemews with several 

people. 

4. I have requested that the Attomey Genentrs office provide me With a copy of 

the Litigation Retention Agreement between ft>rmer Atton"ley General McMaster and 

attomey Kenneth Wingate, which is one of the documents Plaintiff Adele Pope seekS in 

this action, no fewer than 6 times. 

5. I have reviewed a recent ,letter of Senior Assistant Attorney General Cw Havhd 
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... 

JoJ,es confirming that this is a publlc document. but have not IQ d• been provided a 

,copy of this doet..1menl 

6. l have reviewed ottter Litigation Retention Agreements Which the Attorney 

Gel1eml has posted on his website, ,and am informed and believe that e;ach of tttem 

states that it is a public document. 

7. As both a jouma1ist and a citizen, t have an interest i" seeing the Litigation 

Retention Agreement, which I understand Attorney General McMaster signed in his 

official capacity. 

8. I bel~ that the spirit Qf the Freedom of lnformatioA .AQI is ~led if 

journalists and members of the .general public are denied both ea$Y and pn)mpt access 

to publicdocuments. 

9, I do nofbeli&ve my FOIArights or the rights of the general public should be 

tied to a Richland County lawsuit 

FURTHER DEPONENT SAYETH NOT, 

.. Lr~ 
SUESUMMl:R 

SWORN TO before me this 
day of December~ 2011 

mQol-.~ (L.S.) 
Notary Public . · South ca~~ • 
My Commi$$ion expires: ~..µ:qwis: 
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STATE OF SOUTH CAR0 11"'!'---!Rl __ ~_yE_O. :_ _I.N ·THE COURT OF COMMON PLEAS 
~ai:. r\ C:pUHT)' 

COUNTY OF NEWBERRYlB/Z JAN - 3 ..t n CivU Action No. 2011-CP-36-364 1~,a -
Adele J. Pope, 

• , -';r. Ktt::-s l\01~J. . sc/! l\ ,. ,. 
.·'-f2~ C''='Colr~RS •• ""1t ,._ ,~- -~ f"\ 

Plaintiff,., J,.rn ·AFFIDAVJTOFADELE J POPE """~ 
)OPPOSING STRIKING OR DISREGARD(NG 

v. ) AFFIDAVIT AND ARTICLE OF JEFF SMITH 
) ANO OTHER AFflDAVITS~ 
) OPPOSING DISMISSAL 
) AND 

Alan Wilson, in his capacify as 
Attorney General of South Carolina, 
and James Brown Legacy Trust, by 
Russett Bauknight, its Trustee 

) SUPPORTING IN CAMERA REVIEW 
) AND 
l SUMMARY JUDGMENT 

Defendants, ) 

----......--,-,--------~-)· 

Personally appeared before rne, Adele J. Pope, who being duly sworn, deposes 

and says; 

1. 1 am informed and believe that the Court should not strike or disregard any, 

and should consider all, of the following: 

a. Affidavit ofW., Jeffrey Smith dated December 9, 2011 <- too) 
f.\ 9 
r· -~ 

b, Draft (4111) article: Private Foundations, Cc,pyright Heil'$ and Mgsfial~ 
MUlionaires: Why The James Brown "I Feel Good" Trust doesn'tt')C -~ 

c. Affidavit of Thomas R. Young, Jr. 

d. Affidavit of Deborah W. Spence 

e. Affidavit Sue Summer 

f. Affidavit ofThomasH. Pope Ill 

~~ ~ . rn 
$ZO_~ ..,, 
P:; ~ 
u>n i-'" • ·eo .• •• 

-;Q 'G-
% 

2, I am also informed and believe that the Court, in addition to considering the 

above; should consider the affidavit of Vic MacDonald filed in Case 2011-CP-36-379, a 

copy of which 'is attached hereto as Exhibit A. 

l 
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3. I am informed and believe 1hat all ~te based on personal knowledge and 

beiief; are not hearsay, or come under an applicable exception; are relevant; and 

support one or more oHhe material facts in this case, namely: 

a. I, along with the general public, have been damaged by the AG/Legacy 
Trust's failure to promptly deliver the public information I requested under FOIA. 

b. The role, if any, of the AG's office in Bauknight/Terry Brown1s manipulation of 
the value of Brown's music empire which the AG took over is Qfgreat pubHc 
interest. • 

c. FOJA compliance relates only to the d~livery of public document§, 

d~ Essential to the right of jodividuals and the public under FOIA is that the 
public documents be delivered at a minimum of cost and delay. Without regard to 
any use to be made of the documents. 

e. At least in the. civil context, the claims, defenses; lawsuits, publications, 
articles, critique of pubfic officials and all other uses which are or could result 
from the release of public documents under FOIA is unrelated to the FOIA 
request/claim itself, which is a separate and. distinct claim. 

f. The McMaster L~acy Trust, having been created by a public official acting in 
his pfficial capacity; holding an expectancy in private property taken over by a 
public official; and run by a trustee who serves at the pfeasure of the AG, is a 
public body under FOIA. 

g. My legal fees and costs to date of approximately $7,525, and future costs 
as described below, are reasonable because AG Wilson reftJses to produce the 
public documents I requested under FOIA and the Legacy Trust has both 
refused them and threatened me with sanctions. 

h. WherE! the State/Legacy Tru$t is represented by a sf:la~cmed Assistant 
DeputyAGmg has authorized the Legacy Trust-to engage a Superlawyer 
whose hourly rate in 2007 was $500 to fight release of public documents. my 
attorney's fees of $100 per hour (with a maximum of $1.500 per month for this 
case), and costs .are reasonable to seek Court direction for FOi.A compliance, 
and McMaster's Legacy Trust and the AG/State should be directed, jointly and 
severally, to pay such attorney"s fees and costs until each complies with my 
FOIA request. • 

i. If AG Wilson and McMaster's Legacy Trust are not charged with my cost of 
secvring their FOIA compliance which should have been made 6. months ago, 

2 
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. , . 

while the awesome power and resoull)es of the State are used. and thousands 
of dollars of State-ctpproved costs are being incurred for Mr. Lewis to fight FOIA 
compliance, FOIA will be rendered meaningless - damaging both the general 
public and me. 

J. The Legacy Trust's threat to sanction me for exercising my FOIA rights 
was made in bad faith. 

k. fhe affidavit of Tom Young, Esq .. , and presence of the firm of Camden Lewis; 
Esq., former counsel to Brown fiduciaries David Cannon and Albert Dallas 
demonstrate that my FOIA claims in this suit for compliance, .are not the same or 
similar to Richland County Case 4900 or any other James Brown case. 

3. I am informed and believe that the. affidavits of Mr. Smith, Mr. MacDonald and 

Ms. Summer cohstitute expert opinions by Writers and/or journalists of the importance to 

the press and the public of swift and inexpensive compliance with FOlA. 

4. I am informed and believe thatthe. affidavits of Mr. Young and Mr. Pope 

constitute expert opinions ~s to FOlA's tole in open government anc:t the public's right to 

prompt access to public documents under FOIA at a minimum cost or delay. 

5. Mr~ Lewis' former fiduciary clients have taken positions directly opposed to 

the Wingate Firm, sole counsel in Case 4900 to Brown's companion. the Legacy Trust 

and other persons Brown intentionally disinherited, as follows: 

a. The Lewis Firm and their clients vigorously assert that Tommie 
Rae was not married to Brown and is entitled to none .of Brown's assets, while 
Wingate/Bauknight assert she is his wife, and should get 23 ½ % of Brown's 
assets. 

•b. The Lewis Firm knew nothing. of Powell Goldstein's attempt to move Brown's 
2000 Trust to Georgia, or Cannon and O~ilas' attempts to obtain 
options or a 4'kiekback'j in the IPO to be created on a sale of Brpwr,'s assets, 
while the Bauknight and the Legacy irust have worked directly with Powell 
Goldstein to secure for Terry Brown, a joint venturer with Cannon and Dallas. the 
right to buy Brown's assets. • 

c. The Lewis Firm's clients valued Brown's worldwide music. empireat death 
at about $85 Minion, based in large part on a $90 - $100 Million offer in October 
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2007. The Legacy Trust/Bauknight assert there was no offer and the value of 
the music empire is $4.7 Million 

d. The Lewis Firm's clients collected, and agre.ed to make public. the diary 
of Brown's companions and other records confirming she was not Brown's wife 
and haq waived any claim to be his spouse or enjOy his property. 

e. The Lewis Firm's clients established a proper DNA protocol to determine 
heirs-at-death under the Federal Copyright Act. The Legacy Trust made an 
incorrect determination. omitting proven. heirs and including those who are not 

6. I am familiar with the Lewis Firm's legal services tQ the Estate/2000 Trust for 

9 months in 2007 because Bob Buchanan and I were SA's at the lime, and later -- as 

PR/Trustees -- reached a stipulation with the Lewis Firm describing in detail the nature, 

extent and limitations of their services. 

7. The stipulation was made .in connectiOn with the Lewis Firm's approximately 

$595,000 claim for legal services to the Estateffrust in 2007,.which claim is stilt 

pending. 

8. The Lewis Firm, like attorney Rodney Peeples, represented Dallas and 

Cannon asfiduciaries only, refusing to help them file $10+ Million in commission claims. 

9. The Lewis flrm knew about the $100 Million offer and was present when it 

was dicussed with the Court on November 20. 2007. but did not know Dallas and 

Cannon were secretly seeking option or a "kickback" from the purchasers. 

10. While represented by the Lewis Firm, Dallas and Bradley filed a sworn 

Inventory valuing Brown's music empire at about $85 Million - based1 at least in part, 

on the $100 Million offer (LESS the TIAA debt). 

11. The Lewis Firm and its fiduciary clients took the following steps to protect 

Brown's Estate Plan: 

4 
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a. gathered and made public Brown·s companion's personal diaries,. contracts 
and lawsuits, to demonstrate she khew she w~s not marriec2 to Brown 
when he died; 

b. established, with attomey Peeples, a proper DNA protocolj which identified 
Pettit, Parris and Mitchell as Brown's children and heirs; 

c. obtained Brown's vasectomy records, $worn testimony aod other documents 
showing companion's son was not likely Brown's son; 

d. Sought DNA testing of ~II who claimed to be Brown's heirs. 

11. When the Lewis Firm became aware that Cannon and Dallas were involved 

in more than $12 Million of misappropriations from Brown. including the $5 Million 

"Check to Nobody" Cannon cashed and kept ·in 1999, they advised OaHas and Bradley 

to resign1. 

12, Since the resignations of Cannon and Dallas. the Lewis Firm has remained 

loyal to its representation of them m fiduciaries~ although Mr. Babcock, along with 

Sradley, was called to testify in 2008 that -contrary to what his former Client Dallas 

said - Mr. Lewis did not help or advise Dallas and Cannon to fabricate a second, post .. 

d~ath· Schedule B to the 2000 Trust.2 

13. I am informed and believe that Lewis' representation of the Legacy Trust in 

this FOIA case is unrelated to the primary cJairns, counterclair.ns,. and main thrust of 

•
1 Cannon.had already .resigned in August 2007 after which the Lewis Finn obtained court 

approval NOT to represent hitn in answering di$covery requests; 

2Oailas had testified that Mt. Lewis, hired in February 2007. helped him fabricate the 
post-death Schedule B. Testimony of Mr. Babcock and Braoley confinned not only had the 
Lewis Finn had no part in the fabrication. but thatit was done after Brown ts death and BEFORE 
January 3, when it was presented to Bradley as part of the 2000 Trust. The Lewis Firm, without 
knowledge of the fabrication, had distributed copies of the fabricated post.death Schedule B as 
part of the 2000 Trust. • 
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Case 4900 for the past 18 months,, namely: 

a. Should Tommie Rae and Mr. Wingate's other private p1aintiffs, be required to 
appear at depositions, Which they have refused to attend for almost a year ? 

b. Should Mr. Wingate's private clients be released from default as to the 
counterclaims Bob Buchanan and 1 have against them? 

c. Was it illegal or improper for Mr. Wingate to bring a tort suit on behalf of AG 
McMaster to benefrt Tommie Rae and Wingate's other private clients where the 
AG's office did not $ign pleading$ or appear as counsel for the AG/State? 

d. Was it illegal or improper for Russell Bauknight to assert that he speaks on 
behalf of former AG McMaster? 

e. Was the tens of minions of dollars damage to Brown's Estate Plan 
done by Bob Buchanan and me, or by Bauknight, Tommie Rae and Terry 
by: 

1. Thwarting the collection of $12+ Million taken from Brown by Cannon and 
others and the $1.2 Mil1ion owed by Cannon for ,costs ofAiken Case 122? 

2. Fabricating Brown's heirs under the Federal Copyright Act? 

3. Manipulating the value of Brown's music empire so Terry can buy it? 

4~ Telling the Supreme Court that Brown''s Estafe/2000 Trust has no corpus to 
speak of? 

5. Misrepresenting the impact of the Federal Copyright Acton Brown's assets? 

6. Representing to the Court and/Qr others that Brown's Estate/2000 Tn.ist, even 
if properly managed, will have no value at some time between 2015 (Deanna) 
and 2023 (Bauknight). 

7. Destroying The James 'Brown "1 Feel Good" Trustby the above actions? 

8. Protecting the interests of Tommie Rae and Terry over Brc>Wn's Estate/f rust? 

6 
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FURTHER DEPONENTSAYETHNOT. 

SWORN TO before me this 
3rd day of January, 2012 

~~~-~ ADELEJ. POE 

---.,...:.;,--;.,"-,,-~-..,.__,+----- (LS.) 
Nofaty PtJ6U .for South Ca ina 
My Commi ion e>q>ires: ?:i:fu/vll., 

7 
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ST4T.t or SOtlTlt CA.RO~A ) 
) 

COUNTY Oll'n\VJIERaY ) 

Adele J. Pope, 
Plaintiff; 

v. 

Alan Wi190n, in his ~ky as 
AUDme)'Oetunl of South c.rolina, 

D~._t.. 

IN TIUC COVRT OJ!COMMON PLEAS 

Cad #201 l-CP-36-379 

) 
) 
) 
) .All'l1D;~ VttSt1Pl'O&TING 
> JMMIDJATE RILlASt or 
) r.o.LA. DOCtJMi'1frS 
) 
) 
) 

Nnic)iudly ~ boforo me, VJ~ Macl)QDiild, wbo'being duly sworn, doposcs 11nd says as 

followt! 

I, lam a resident of Newberry County, and lam a repo~tf~rt.he Al•mg nnw, which is·• 

80Wlp8Pef in M8ffllmg, SC. 

2. lbave been A journal mt for over 35 years. ancH have foliowc:d tho articles in the Newb,rrp 

Oli.wffl' on the various James Brown court cases. 

3. lam tbem:ipient<>fnumerous South Carolin• Prat .MIOCiationAwards. I wu• to&,:nc,t.· • , . . 
ediiorforthe Newhert'J OhllrlU, the 0,,unwood Index Joumal.:and the Florence Morning Newt. 

4. During my tune u an editor of tho Newbmy Ol>#l'Ver; the llO'W8pBpCI' au~ly .sued tQ 

obam a State Law Bnforcomertt t>iviaion tile in a matter coacerQing the Clinton.--Nowborry NaturalGu 

Alitbority • ...ct thouewspapcr WU the reciplent of tho $CPA~• Reid Montgomery F.OJ.A. ,'Vt'ard. 

5. lundcnitllnd that an F.O.J,A. rcquoat bu been made to the SC Auomoy General's offbto go'i 

• copy~fdlo"litiption tetimtionagreom.r'~ fotlb« Attorney Gt,ne,al McMasterend hit 

pri~- attornoys. 

6. lt is my understanding that the Attorney Oencra1'1 office has not denied that the documant is 

''ot,lbllc;" but ithu t'aitod and totuscd to produce copies of this agreement. 
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?. As &jo\lfflllist, I ~ve ~ n~ local and-. aove,nmerrtat meetings. and I -w 

followed the workings of local and -- govommc,nts at varlOUI levels. I have made P.0.LA. requests .. 

I. All ajoumaliat,lbelleve thlt,lheloiter and tho spirit of the freedom ofhdormationAct ia that 

public oft'ioiala should give access to _,ublic docwnonts promptly and completely. 1hoapirit of that Aet 

is violated ifjoumalists and members of the pnerat publlo are not allowed easy and quick acccit to 

pw,1ic doc\UIH!nfl. 

9. Although I am l'U)t • lawyer, I do not believe there Art any excep1ions to the production of 

docu,ncnts ·rcquaatod under lb Freedom of Information Aot unloas.tholed®uments..., not comideNd 

.. .PUbiic." 

10. l am aware that thc.Attomoy Gonctal'a offlco baa posted on bis wobsito othat pl'iVato auomoy 

~ a they-areP'!lblic~enta. 

l t. I eannot' bnqinodi~ reQOn wily the~ req~ in this suitahould not bo produoed 

promptly, particularly considering tho public importance Qf tbo latci James Brown, bis estate, and hl,s 

• 
phil•tbropy. lbelievotbatdt& F.0J.A. ia intended u, requi~ prompt~ to public documenta and 

that. there is great public interest in James·Brown, his eatatc. and any cbillenges to hia will or his ell8tO 

intentions. 

SWORN to bcfoio mo this~) 
day of Docembflr, 2011 .) 

) 

~Rb~.) -· .. ·~-~.S.) 
Public tor SC 

My Commission expires: rr\Alf'\ a:r, d'e,~0 

Vio Macl>onatd 
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STATE OF SOUTH CAR.OLIN A 

COUNTY OF GREENVILLE 

) 
) 
) 

_.,,.. ,,_ 
t.- S r-r-, 

AFFIDAVIT OF STEVEN B. FA. ;::; (1 
fT,1.-~ <-. t"l ~-- .:,:,,- r ·-n 
~Pi ~ jf-; 
c;f' ..o -<pi 
-r. no 

PERSONALLY APPEARED before me, Steven E. Farrar, who bei~ ~ly J:,womg 
c:;.,.::. - ::z:. 

deposes and says as follows: 
-;arn "ri' ...-4 
_.;:m. N -< 

(/) C) 

1. I am .a resident of Green-ville County and ove.r eighteen years of age. 

2. I make this affidavit based upon tny personal knowledge and belief .. 

3. I am meml>er in goo<i stimding of the South Carolina Bar with.B~ No. 1960. 

4. I am currently the attorney of record for The Cincinnati Specialty Underwriters 

Insurance Company e'Cincinnati;') in two lawsuits pending in the United Sb:ttes District Cou1t 

for the District of South Carolina, Richland Division captioned as follows: 

(a) The Cincinnati Specialty Underwriters Insurance ComP31JL :Plaintiff ver§US 

Buchanan I&w Office. P.A .• and Robert L. Buchaoon. Defendants. 3:1 O-cv .. 02986 WOB; and~ 

{b) The Cincinnati Speciah.y Underwriters Insurance Company, Plaintiff versus Adele 

l, Po~ Defendant, 3:lO-cv-029.87 WOB (collectively these two actions will· be referred to 

hereafter as the "Coverage Actions"). 

The Coverage Actions seek the court's declaration as to the rights and obligations of Cincinnati 

as they relate to a lawsuit filed May 19, 2010, in the Richland County Probate Court captioned 

Russell L. Bauk.Qight etc. et al .. v. Adele J. Pope and Robert L. Buchanan. Jr.; 201 O-GC-4000073. 

5. Discovery is on-going in the Coverage Actions. There are numetous documents 

which are relevant to the Coverage Actions which should he produced by various parties. Among 

those documents which could be relevant for coverage analysis are the final as well as all drafts, 

signed and unsigned, of the James Brown Legacy Trust as well as various correspondence, .email 

and other communications between members of the office of the Sou.th Carolina Attorney 
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General and Russell L. Bauknight related to Jhe valt1e of the assets of the Es.tare of James Brown 

and/or the fames .Browrt 2000 Irrevocable Trust. 

6. My understanding is (hat Pope has attempted to obtain a copy of the foregoing 

documents pursuant to the South Carolina Freedom of Information Act by Pope. on June 301 

2011. I ~er understand they have not been produced. 

7. My belief is that certain, if not all, of these documents are, and should be, public 

do1mments available for inspection or that a full and com,plete disclosure should be made as to 

why they are not properly available for public inspection, 

8. l understand the Freedom of Information Act is intended to provicle members of 

the general public with prompt access to public documents at minimal costs or delay. 

9. While I have the ability to issue federal court subpoenas upon the Attorney 

General of South Carolina in the Coverage Actions to obtain the· aforementioned doctunents, I 

belkve it will sa,ve my client time and rnoney by having this Court nde that the docllttlents 

should be released pursuant to the Freedom of Information Act r est from Ms. Pope. 

TO BEFORE ME this .. cf 'f;lt-
5.-~~~--~' 20.12. 

N( ~Y Pu Jic for So1.1th Carolina 

My Commission Ex~ires: ~/..ql./~,es::-

s 

2 
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STATE OF SOUTH CAROLINA ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COUNTY OF NEWBERRY 

v. 

Alan Wilson. in his capacity as ) 
Attorney .General of South Carolina, } 
and the James Brown Legacy Trust, by J 
Russell Bauknight, its Trustee ) 

) 
-Defendant. ) 

IN THE COURT OF COMMON PLEAS . - . . 

Civil Action No .. 2011-Cf>-36"".364 

Pel'$OnaHy appeared before me, Daryl L Williams1 who being duly sworn; 

deposes and says; 

1. Attached is a true and correct copy of the letter I sent to Ms. Tracy Meyers 

today. 

2. Neither Attorney General Wilson nor any member of his staff is attorney of 

record in Case No. 2010-CP-404900, and none attended the status conference~ 

FURTHER DEPONEN1 SAYETH NOT · 

SWO.RN TO before me this 
$!1:1 day of Janu ., 2012 

1 
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Jeter & \JVi:lia(ns, P.A. 

Edwin Russell Jeter 
Daryl L .. Will.iarns 

Hon. Tracy Meyers 
Senior Assistant Attorney General 

A·~tri:l!Ys ANl~'t!Jl'Wiit.:U1K~ ,ttAW 

!204 Mahi S:rei:t. :,ui!~ i0;i 1;!920 I} 
Post Oft~:;;: l3ox :t! $ 

Colmnt.ia, :!c,uth C~wlim1 29202 

Janu::u-y 6, 2012 

Office of the South CarQlina Attorney General 
PO Box 11549 
Columbia, SC 29211-1549 

Re: Letter of January 5, 2012 to Ms. Sue Summer 

Dear Tracy: 

teL &OJ/765,0600 
F:JJ( 803176.S-0519 

...... 
c:::t 
;::::; 
(.... 

s; 
I 

..0 

lam :in receipt of your 'letter of January 5, 2012 to Ms. Sue Summer~ As you know) I am 
one of the attorneys representing Adele J. Pope -in. the Richland County civil case (No. 4900) you 
mention in that letter. as well as a suit pending in .the United States Distri<:t C<>tnt 

Your description of the events at the December 12, 20 l lstatus conference held in No. 
4900, at which neither you nor any attorney on the AG's staff were present, reflects a 
misy:nderstanding of what occurred. No counsel for Mrs. Pope stopped or att1;:ITlpted to stop tbe 
production of any document to the Court or to anyone else. 

With best personal regards. 
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STATE OF SOUTH CAROLINA 

COUNTY OF NEWBERRY 

) 
) 
) 
} 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2011-CP-36-364 

Adele J. Pope, 
) 

$CANT~ ED ) AFFlOAVI.T OF ADELE J. POPE 
) SUPPORTING IN CAMERA REVIEW 

Plaintiff, 

v. 

Alan Wilson, in his capacity as 
Attorney Generaf of South Carolina, 
and James Brown Legacy Trust, by 
Russell Bauknight, its Trustee, 

) AND IMMEDIATE RELEASE OF 
) DOCUMENTS REQUESTED UNDER S.C. 
) FREEDOM OF INFORMATION .ACT (:fOI~ 
))· ANDEXPEOiTED RU~ ~. ·~. 
. r,r.l~~ ~ C!-rt 
) • ~ .. -- % .,. . .,_ ,:.J,, ' -::., ;-
) 0¥> ..D • ....(r" 

-n . . c,O 
) .·~ ~ 0 
) g:,i ~ s 

Defendants. ) ~-ei ~ _.,,,) - -< -----------~-> ~~ ~ 
Personally appeared before me, Adele·J. Pope, who being duly sworn. deposes 

and says: 

1. Based on the facts contained in an earner filing in this. Case and the Letter of 

Tracy A. Meyers to Sue Summer dated January 5, 2012 [Exhibit Al, and my other 

correspondence with the Office of AG Wilson since July t9, 2011, some of which is 

attached as ExhibitB, I am informed and believe that since April 2010 Kenneth Wingate 
<- . 

and Russell Bauknight, working for Tommie Rae Hynie and Teny Brown, an<:J;aktj by a 
;z.' t;? ..,..,.,,, -e... ..... 

AG Sonny Jones and advisors to Tommie Rae and Terry, have worked to: g5 ~ :2 ~ 
•• --1: -- z 
:-Or,-1 -.I ra 

a. Secrete all documents which the Supreme Court might be asked trP.:e ..,, f'l o 
consider confirming the $100 Million vatue of Brown's music empire. ~::t. :s Og 

. o sr :a;. co .. ..., 
b; Prevent release of nublic documents1 related to the less"'.than $4.7 ?S ~ -c a. 

fT\ 

1 Many of the documents Bauknight and Wingate .life trying to secrete to protect Tommie Rae and Terry 
ffum disclosure oftbe true 'Vlllue, approximately $100Million value, ofBrown's music empire and the fact that 
Brown was not married toTommie Rae when he died were made public with the consent of Brown's fiduciaries., then 
represented by Lewis & Babcock. and pw-suant to Order ofthe Honorable Doyet A. Early, III dated August 10, 2007 
in Aiken County Case 2007.,.CP-02-0122. 

1 
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Vah.ie· of Brown's assets asserted by Bauknight; Terry :and Tommie Rae .. 

c. Prevent release of au document Which ·wet· might present to the 
Supreme Court in either the Cannon Appeal or the Case 1647. appeal 
to correct. misstatements made by Bauknight, AG Jone$ and Wingate 
to the Courts. • 

d. Preve11t the Supreme Court frPm knowing of the McMaster/Jones and/or 
BauknlghtJWi_ogate alliance with Cannon;his joint venturer Terry Brown; and. 
their advisors .. 

e. Preventthe Supreme Court from knowing about Jones' alliance with 
Tommie Rae and h$r advisors. 

2. I ask the Court to protect me under FOIA by taking immediate control of the 

original McMastfltr/Wing$te contract to ·sue Buchan~n/Pope referenced in the Summer 

letter, which the AG~s office now admits is subject to disclosure; release a eertifted 

copy; and issue a final ruling in all FOIA matters. 

3. The following is a chronology of the facts related to my request: 

1999-2006 

2007 

2008 

November 2008 

2001.2011 

2008·2009 

:By Jan~ 2009 

February 2010 

2010 

McJy2010 

September 2010 

Cannon takes $17 MIiiion from Brown, Including $5 Million "check to nobody". 

Sonny Jones AG's contactperson for criminal investigation of cannon 

Terry's Group offers $100 Million for 8rown's assets. 

Cannon utters fOrged ~compensation agreement" 

AG McMaster/Jones d.o notJain suit to recover $13+ Mil6on taken by Cannon. 

Terry/Canoon's lawyers. make big campaign contributions to AG Mc;Master. 

McMa$terforrns Legacy-Trust. McMa• gives Terry/Tommie Rae abOUt 28% 
and Terry· a right to buy Brown's assets at "fair market value," 

Cannon indicted for ,taking $12 Milliol), but not fqr I§ MIRi90 "check tq nobody' 

Tommie Rae (lawyer) threatens suit by Jones if Buchanan/Pope do not drop 
appeal. • 

Wingate/Bauknight/Tommie Rae, Terry, etc. sue Buchanan/Pope alleging ,tens of 
million of dollars to Brown's worldWlde music empire. 

Buchanan/Pope counterclaim, asserting millions of less caused by Bauknight, 
McMaster/Jones, Tommie Rae, Teny, etc. 

2 
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November 201() 

November 2010 

January 2011 

January 12, 2011 

Jc,1nu•ry 31, 2011 

By May2011 

May2011 

July2011 

July 2011 

July20'11 

August2011 

Wingate defaults on counter¢taim against Terry, Bauknight, Tommie Rae, etc. 

Wir,gate names Cannon as witness tor State .. 

Bauknight secretly tells IRS that we overstated Brown's assets 
by $79 MiHion. Qon oot reporUhis.to us or tQ tl\e Courts .. 

McMaster leaves office; Cannon never .tried. 

McNlaster. after leaving office, or (perhaps) AG Wilson and 4 State/AG attorneys 
~k for s!ilOCtlons-againstBuchanan/Pope for ffling brief to seek cos.ts from 
Cannon. [See Mot. dtd. 1/31/1'1, pp1, 10-.12, ExhibltC;J 

Bauknight takes control of, and secrete$, fites of Entertainment attorneys which 
suppqrt $100 Million v.atue. 

Bauknight/AG Jones ask Supreme Court to supplement record wjth $4.7 Million. 

Pope begins makin$J FOIA requeste. Re~ virtually nothing. 

Bauknight. through 0. Black, threatens Pope with sanctior)s for exert;ising FOIA 
rights. • 

S~ C. Supreme Court denies supplementing record with $4:7 Million. 

Pope file$ 2 FOIA suits, seeking, principally. 

1. Public McMaster/lJVingate contract to sue Buchanan/Pope 

2. Purported authorizetiOn of Bauknight to to speak for AG/State 

3. LegaeyTrust 

4, info about alleged $4. 7 Milllcin value 

August 2011 - AG stonewalls FOIA ~uests . 
. January 201-2 

September 22; 2011 AG Jones confirms McMasterJWingate Contract is Publie 

October 2011 AG refuses to produce ll'lformation about how much state money sperit to supPort 
Legacy Trust; appraisal info.; 

October 17. 2011 Pope requests info aboutCannon agreements, etc; 

Octobet 26, 2011 Wmgate move$ to intervene 1.n FOIACase to prevent disclosure. of 
McMasteriWingate·Contract. 

October 27, 2011 Pope learns {rom Cannon of h!S plea hearing the following day. 

October 28, 2011 ,:12 a.m. and about 8. Pope ~mails AG McNair and asJc$ that 
she, or ha speak for victims at Cannon sentencing., Does not happen. No 
victim's statement No restitution sc,ught. 
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December 6, 2011 

January 5, 2011 

Journalist (Summer) makes formal FOIA request for McMaster/Wingate Contract 

AG's Office again admits McMaster/Wingate contract is subject to Disclosure 
pursuant to a FOIA request, but refuses disclosure. 

FURTHER DEPONENT SAYETH NOT. 

Clle0;i,a g 
ADELE J. PO ~ 

NoT2n~-- -"'".m-1 a 
My mIss1on 

C:\OOCS - COLUMBIA\BROWN ADMINISTRATION\Affidavit.AJP.wpd 
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Al.AN WILSON 

ATTORNEY GENEJW. 

- Xf\'9··. 

!,:.; 
.~ 

0 .. 
Souril 

January 512012 

-
ZX h ,· ·~· ,~i ~l 

VIA E-MAIL TO SUESUMMER(tiJ.COMCAST.NET AND US. MAlL 
----~-'• • •• . • ....--·- • . 

• . . 

Ms. Sue Summer 
1903 Main Street 
Newberry, South Carolina 29108 

Dear Ms. Summer: 

(X) 

I am in receipt of a letter from you dated December 6. 2011 {received in this office 

December 9. 2011) in which you ask multiple questions (items numbered 1-5) and request one 

document (item 6} As you tit.led the request one pursuant to the Freedom of ln:formation: Act 

("FOIA''), it has been referred to me for reply. Pursuant to the Act, public bodies are to provide 

persons the right to inspect and/or copy public records in accordance with reasonable rules 

concerning time and place of .access, unless such records are or involve matters exempt from 

disclosure. White there is no provision in the Act for the asking or answering of questions such 

as those listed in items i through 5 of your letter, please l:>e advised that all of the Attorney 

General's contingency-fee litigation retention agreements ~e currently posted .on the AttorJ1ey 

Generat"s website at http:/hvw~:.~cu.g.l!(Wlliliga!ion-r<ttention-agrecments with the exception of 

the "contract" that is at issue in the Richland County Circuit Court case referenced below. 

Additio11ally, the response to item 6 referenced below may be of assistance to you as to your 

inquiries addressed in items 1-5. 

Regarding the document you re.quest (item 6}, which you refer to as the 

,,·,McMaster/Wingate contract," there is a pending motion filed in Case No. 201 0-CP-40-4900, 

hereinafter referenced as the '''civil case/? j·n the Richland County Circuit Court that seeks a 

Protective Order cqncerning, among other items, any such ''contract:'' The document that thls 

Office has in its possession that could be considered as responsive to your request and subject to 

th(! subject Protective Order consists of sixteen pages: A one-page letter from Attorney General 

McMaster to Rus·sell Bauknight, three pages of a "draft" "private'' "AGREEMENT FOR 

LEGAL SERVICES" and an eleven~page unexecuted copy of the standard Attorney General 

"Litigation Retention Agreement For Special Counsel Appointed by the South Carolina Attorney 

General" that has been designated as EXHIBIT A • •• •• 

REMBERT C. DENNIS Bun:.orNn 
• Posr OFFICE BoK I !549 • COLU"-1BIA. SC 29211 • l 54!:J. • T.Ei.ErHONE 803-734-3970 • facs1M11.E 803-734-)677 
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Ms. Sue Summer 
.Page2 
January 5,201.2 

This Office does not object to providing the public portions of that item and, in fact, 

previous1y attempted at a status conference in the civil cas~ tc have turned· over documents 

which would be subject to your request in item 6 but were stopped by Ms, Pope ·s counsel from 

doing so because they wanted the entire .. contract.'" Based upon Ms. Pope's counsel's.position, 

the court in the civil case is in the process of scheduling a review of the private portion of the foe 

contract in order to determine if it is confidential. 

While this. Office takes no position with respect to the disclosure of the contract involvh1g 

private attorneys, those attQmeys vigorously .dispute the disclosure of the private portion of the 

fee contract and, therefore, it would only be prudent to allow the CQ.urt to make a determination 

as to such disclosure; 

ln summary, at the very l~t. the public portion of the dcontract" is subject to disclosure 

pursuant to a FOIA request. Such a position does not appear to be contested by any of the parties 

in the litigation. However~ in that this "contract'' is an issue in the civil case. I believe the wisest 

thingto do concerning public documents responsive to your request in item 6 is to put all parties 

on notice today that, unless I am notified by Friday, January 20, 2012, that a court ofcompetent 

jurisdiction has placed such documents under seal or otherwise acted in a way that instructs me 

not to provide this information, I will provide, it toyo:u on thatdate. 

Please note that I have copied the Honorable L. Casey Manning and the counsel ofrecord 

in. the civil case as t~ this correspondence. 

cc: The Honorable L. Casey Mannjng 
C. Havird Jones, Jt., Esq. 
Mark V. Gende~ Esq. 
Adam T. Silvernail, Esq. 
Daryl L. Wi1Uams,, Esq. 
,L Calhoun Watson, Esq. 
Robin A. Braithwaite, Esq. 
Kenneth B. Wingate, Esq. 

Sincerely yours, 

~·~~ 
Tracy A. Meyers 
Senior Assistant Attorney General 
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ALAN WILSON 
SECURlTIBS COMMISSIONER 

$ount 

October 3,201 l 

Adele J. Pope, Esq. 
1228 Walnut Street 
Newberry, South Carolina 29108 

~ 

•. 

••··,, ·~ ..... ;. r-, 
_. .. ;: 
-·, 
r.:.."' 
I°'"' :;ri-r\ 
:;;~r== 
~:--r: 
no 
(? 
C: 
:c: 
-➔ 
--< ~ 

Re: Request. for docwnents under the South Carolina Freedom of Information 
Act 

Dear Ms. Pope: 

l a.n;1 in receipt of your request dated September 9, 201 l, ~uesting certain 
documents pursuant to the South Carolina Freedom oflnfonnation Act ( .. FOIA"). 

Responding to your request (numbers t and 4)~ for appraisals and other 
documents supporting the position of the Office of the Attorney General and/or Russell 
8auknight's positi<>n ot1 the valuation of the Estate, this Office does not posseSs any such 
documents, and therefore, is unable to provide this information to you. 

With respect to your request for the title and salary, if over $50,000, (number 2) 
for the years 2007 ~ 2010~ for Clyde (Sonny) Jone~ Robert D. Cook~ Julius (JC) 
Nicholson, Sandra Matthews, Henry McMaster and Mary Frances Jowers, enclosed 
please find a printout detailing that information. 

With respect to, your request for public records which. would indicate the amount 
of time/percentage of work each of the above named individuals spent on matters related 
to James.Bro"Wnilames Brown Legacy Trust for the years 2007 -2010, (nutnber 3) Office 
staff are not reqUired to track time spent on individual caseS. Therefore, when we 
conducted a search of office records, no documents were located. 

Lastly, regarding documents showing a total of State funds, including salaries, 
travel, mediation. costs, and alt other costs for the years 2007 - 20 I 0, (nutnber 5) we are 
happy to make available to you all records regarding travel and other costs for the 
employees of this Office.. Because employees of this Office are not required to tr3-Ck 
information by individual case numbers or individual case names, the infonnation made 
available will be that for all employees in the Office. Please contact me by letter so we 
can arrange an appropriate time for us to make this infonnation available to you. 

Rmmliitr c. PEf'lNJs B11unrN1i • Posr Omc:e Box 11549 • CoLuMB1A. SC 29211 ~ 1549 • TEt.EPHONB 803-734-3970 • FACSIMILE 803-734-3677 
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Adele J. Pope, Esq. 
October 3, 2011 
Page2 

Pursuant to Section 30-4--J0(b) of the South Carolina Code, agencies are 
permitted to charge reasonable fees .not to exceed their actual costs to provide records, 
and this Office has elected to charge the fees as a way to offset the costs ofresponding to 
requests. This .Office charges $18.90 per hour of staff time for locating and copying 
reccmis responsive to requests and $.20 for each page copied. These costs are directly 
related to the cost. to the Office for staff to search fot and copy responsive records. Once 
we detennine the estimated alilOU11t of staff time to locate and .copy the records 
responsive to your request, I will contact youto obtain an appropriate deposit. 

Sincerely yours .. 

Tracy A. Meyers 
Senior Assistant Attorney General 

TAM/tpn 

Enclosure 
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. ' 4t r~h,b;t ~CtoV\tJ) 

1228 Walnut Street 
Newberry, South Carolina 29108 

October 5, 2011 

Tracy A. Meyers, Esquire 
Senior Assistant Attomey General 
Post Office Box 11:549 
Columbia, South Carolina 29211 

Custodian .of Records 
Office of the Soutt, Carolina Attorney General 
Post Office Box 11649 
Columbia, South 'Carolina 29211 

BY FAX AND FIRST CLASS MAfL 
Fax No. 803-734-3667 

Re: Request for .Documents under the South Carolina 
Freedom of ·Information Act 

Dear Ms. Meye~ and Raoords custodian: 

I received yesterday, and thank you for, the letter of Ms. Meyers dated October 
3, 2011. With the mailed copy of this letter r am enclosing a deposit of $300.~ and ask 
that I be able to came to your office at the earliest conv~nience on the first of the 
following dates you have available: 

This Friday, October 7 
Tuesday, October 11 
Thursday. October 13 
Monday; October 17 

9:30 .. closing 
1 p.m. until closing 
9:30 until closing 
9:30 until closing 

My cell phone number JS 803-413-0753. Since I am a littleover40 miles away, I 
woulc;l appreci~te your letting me know as $000 as possibl~ Which dates suit. 

Please do not let your answers to the questions below delay schedullng my 
appointment to review whatever documents you have. 

I am prepared, each day, to pay the estimated amount - in addition to the 
enclosed $300 -- of what the ,_dditlonal work we wlll need to do wlll take. 

I expect .my FO1A inquiries to last a long time; as - in order to receive specific 
documents - I made my initial inquiries as specific •as-possible. Since I will be 
examining records Which you apparently dO not keep in the form I requested, I want my 
search fo be as efficient as possible. I hope your answers to the following questions Will 
help: • 

a. The Charges you QQse. It is my understanding that FOIA requires you to 
charge the ·smallest amount necessary to provide the records. You say $18.90 
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Ltr. to Ms. MeyersJ Custodian 
October 5, 2011 
Page2 
··-*~* .......................... * ...................................................... .._. ........... ~ ........ . 

per hour is the charge for locating and copying. ls it not possible for me to 
review the records myself - either computer or hard copy - makh1g: notes, and 
then make spec:ific·requests?' 

For example: The point of my requests 2. 3 and 5 on September 9, 2009 
was to determine what information the State has about how much State 
money has been devoted to James Brown matters since August 2007, 
and how much to James Brown/James Brown Legacy Tn.,st matters 
since 2008. 

If the State has not compiled this information, as you indicate, I still 
want to compile my own estimates from the data requested in 2,3 and 5 
'Of my letter of SE,ptember 9; I have detailed information abc>ut hearings. 
appearances, meeting, etc., which - togetherwith your data - would 
help put that together. 

Will someone at $18.90 an hour do this with me? Or may I do it myself 
on a computer at your office - and perhaps bring a more computer­
Oriented person to ,assist me? Can ;it be a combination of the two? 

b. Your Resgonse to Reguest§ 2 ang .4 Regarding the $85 MUlion :w. 112 
Million vs. $4, 7 Million value§ plaQQd on Jgmes Brown's music empire. assets 

My request of September 9, 2011 was for: 

1. All preliminary appraisal reports and/or other doeument(s) 
which support the August 23, 2010. Un bold) statement to the 
Supreme Court of South Carolina by then-Attorney General 
McMaster and four Assistants, signed by Clyde (C.H.) Jones! 
placed in context as follows: 

6. Respondents dispute Appellants' assertion that the 
settlement agreement has the potential to divert "fens of millions of 
dollars" ftorn the Trust. Presumably this representation tQ the 
Court .is based on Appeilants numerous under ·oath 
representations about the date-of-death value ofthe Trust, ranging 
anywhere from approximately Eighty-Five Million ($85,000,000.00) 
DoUars on the federal estate tax return to approximately One 
Hundred Million {$100,000,000.00) Dollars in affida\lits, pleadings, 
and testimony ... 

Valuation assertions by Appellants' predecessors were similarly 
Without any t1ndertying appraisal. By connst, Bauknight has 
pursued the appropriate fiduciary route and engaged a 
nationally renowned and respected 1:1ppralsal finn to value the 
Estate and 'Trust. Although the expected completion date for 
the appraisal is a couple ofweeks away, a preliminary report 
Indicates that the data..of-death value of the E•tate and trust 
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Ltr. to Ms~ Meyers, Custodian 
October 5. 2011 
Page3 

will not $)(Ceed Twe,ve MIiiion ($12,00Q,000.00) r:>oUa$. 

AND 

4. Any Document(s) which show when and in what torm Rossen 
Bauknight, serving at the pleasure of the Attorney General, 
notified the Office of the Attorney General that he asserted James 
Brown's assets at his death on December 25~ 2006 were worth 
about $6.5 Million and his worldwide music empire less than $4.7 
Million on that date. 

Ms. Meyers response was: 

:Responding to your request (numbers 1 and 4 ) ... this office does 
not possess .any such documents, and therefore, is unable to provide this 
information to you. 

I respectfully .suggest that this answer .is not correct 

ln August 2010 the Office of Attorney General McMaster represented to our 
Supreme Court what the contents of a draft appraisal contained. 

In May 2011, the Office of Attorney General Wilson provided our S. C. Supreme 
Court with copies of portions of an Estate Tax Closing Letter and related IRS 
documents from January 2011 directly related to this request, showing that - at least by 
May 6, 2011 - the AG's Office had this information in thatform, Those documents - if 
no others exist - would be responsive to my request if May 6, 2011 is the first day the 
AG learned that Russell Bauknight asserted James Brown's worldwide music empire 
was worth less than $4. 7 Million when Brown died. 

ff the AG's Office learned this information before May 6, 2011, that is the subject 
of my request #4 Qf September 9. 

As to Request #1. it is reasonable to assume that the AG ·looked at something 
when he represented to the South Carolina Supreme Court on August 23, 201 O that an 
expected appraisal - already in draft form - showed that James. Brown's assets­
repeatedly reported by the AG's Office and others to be worth $100 MUlion ($85 Million 
after the TIAA Debt)- would soon be found to be worth less than $12 MiUi()n. a fagure, 
the AG represented, was already found in a draft proposal. 

Because of the importance of understanding the State's involvement, if any, in 
the representation by tht3 AG's appointee, Mt. Bauknight, to the IRS that Bob 
Buchanan and I committed a criminal overstatement of James Brown's assets on a 
sworn Estate Tax Return, I ask that you carefully check to confirm that the AG;s Office 
- as you state --has no documents to support its August 2010 assertion of the less"' 
than-$12 Million value and no record of. when it first Iearned (before May 6) of the less­
than $4;7 Million for the worldwide music empire it reported to the Court on May 6, 
2011. Thank yOU. 570



Ltr. to Ms. Meyers, Custodian 
October 5, 2011 
Page4 
**** .. *** ...... .,,,,.. ........... "'***"' .... * .. ***"'·"*~*** ..................................... * ............................ . 

c. MY gther EQIA Bequests Whiob Are NQt the Subi§ct of Pending Litigation, 

I hope that yo1Jr respom:le to rny September 9, 2011 FOIA request means that 
the AG's Office has reconsidered the 5 Requests I made on July 20. 2011, 
which you did not challenge, but failed to fill, Including those briefly described 
below, which I may now review and copy: 

1. July 20, 2011 

2. Jwy 20, .2011 

3, July 20, 2011 

4. July 20, 2011 

5. July 20, 2011 

- 11.Page Memorandum from.:tax e~" 
referenced by CH Jones ln April 6, 2009 Hearing, 
Case 122. 

Cqmmungtions. Meetiogs, etc .. wi!b Toby Imo. of 
New York. I He is the man who asserted in 
December 2007 that Albert H. "BtJddt Dallas had 
offered him 5% of a sale of the James· Brown 
assets, then later recanted that representation. 
He wrote several letters to various people 2007 -
2009, with copies to the SC AG. He had a 
number of telephone meetings with Sr. Assistant 
AG CH "Sonny' Jones as indicated in the email 
of Sonny Jones to RL Buchanan. Jr. and me dated 
December 6, 2007 re: .$100 Million initial offer for 
James Brown assets.] 

Communication§, Meetings. Etc. Witb Dr. am 
Bradford Cox . Mr.. Cox, also mentioned by sonny 
Jones in his December 6, 2007 email related to the 
$100 Million initial offerfortheJames Brown assets, 
also met at least one additional time - on or about •• 
July 31, 2008 -with Sonny Jones, another AG and 
an agent for Tommie Rae Hynie. Like Mr. Byron, 
Dr, Cox corresponded with various people and copied 
that correspondence to the AG's Office. 

Communications. Meetings. etc,. With Alb1rt H. 
"BPddV'' O,llaa and/or Eorlaado Brown. Mr. Dallas 
had nurnerou.s documented - and as yet 
undocumented - meetings with the Office of AG 
McMaster, and his joint venturer, Forlando Brown, 
also had various communications, inc1uding the 
joint February 7, 2008 TV appearance with AG 
McMaster. 

PG documents. 

Please confirm if this is true, SC) that I may avoid another FOIA suit. 
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Ltr, to Ms. Meyers, Custodian 
October 5, 2011 
Page5 
.·*************1'rrlr*1Ht'"***,..,...*'""* ... * ............. - .............. ,,, ....................... ***-••--••tr~-··· 

As stated above. please do not let your answers to arty of these questions delay 
sciledtilitig a tirne for me to come review the documents responsive to my September 
9, 2011 request, as I want to do that as soon as possible. 

I look forward to coming to the Office; obtaining what you have; and spending a 
day, or more as needed, gathering the information I have already requested; and • 
teaming how to make subsequent requeists more efficient so that I may acquire the 
needed public information. as efficient1y as possible. 

Thank you in advance for an immediate response to my cell phone 803-413-
0753 or email to allow me to come to begin obtaining this important public information. 

Sincerely, 

Adele J, Pope 

.AJP/ja 
Enclosure in mailed copy: Check for $300;00 
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October 17, 2011 

Custodian of Records 

1228 Walnut Street 
Newberry, South Carolina 29108 

Certified Mail - Retum Receipt Requested 

Office of the South Carolina Attorney Gen~ral 
Post Office Box t1549 
Coturnbfa. Souttt caronna 29211 

Dear Records Custodian: 

Re: Request for Documents under the South Carolina 
Freedom of Information Act • David G. Cannon 

This letter is a request for access to tl'lEi public records listEtd below pursu~nt to 
the South carolina Freedom of Information Act ("FOIA"). 

I wotdd like to receive copies of the following documents/CDs: 

1, The CD sent to counsel for David G. Cannon in 201 o containing the 
information on which his 2010 Barnwell County Indictments were based. 

2. AU orders, directives. records, or protocol which explain why the Office 
of the S. C. Attorney General, rather than a Circuit Solicitor, is handling 
the 2010 indictments of David G. Cannon. 

3. Any directives or protocol which describe the policy of the Office of the 
Attorney General as relates to Its dealings with David G. Cannon in 
Civil Actk>ns related to James Brown and c.:rlminal indictments related to 
James arown. 

4 Any information about any p.lea agreement offered and/or reached 
between the State and David G, Cannon as to any indictment. 

5. Information about the scheduling of any plea agreement ortrial scheduled 
for David G. Cannon. 

6. Any statement of victims ofthe alleged crimes of David G. Cannon. 

7. Any and all statements, correspondence or other documents received 
from David G. Cannon on which the State of South Carolina, acting 
through Kenneth B. Wingate, based its decision to, named David G. 
Cannon as a witness for Plaintiff AG McMaster in November 2010 in Civil 
Action No. 201 O-CP-40-4900. 
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. ' • 

Ltr. to Custodian 
FOIA Request Related to David G. Cannon 
Page2 
................... "'*****,*************'"' ....... ************* ..... *****************tt*******"'*******tt,****,*'" 

8. AU policies of the Office ofthe Attorney General With respect to acceptance of 
political contributions from indicted persons and/or their counsel. 

I can be reached at (803) 413~0753 to schedule an appointment to pick up these 
copies. 

Since this request primarily benefits the general public, I request that any search 
or copying fees be waived, but will pay all required copying costs. 

Sincerely, 

~~ 
Adele J. Pope 

AJP/Ja 
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Re: EMAIL FROM DAVID CANNON, SHi:RRI LYDON .. REQUEST REGARDING PL~ 
Download Message Qiso!a)(Hf;lager~ Trangate Printet Fttendl:y 

From: Adelg Pg@ Oate: 10/27/20118:17:09AM 
-~ Tll: rmcnair@scag,gov 

Cc:·tmcnair@scag.gov1rlbuchananjr@bellsouth,n~t,dwillla!TlS@jeterandwiiliarns.com,adam@sjlvemalllawfirm.com,mplowde1t@scag.gov 

Dear Mr. McNair: 

The following i$ rrty earlier letter, With ·a few typos, etc. corrected. My email to you this rnorning was hastily put 
together to get you the information as fast as possible. 

Also, although Mr. cannon and Ms. Lydon's emails were sent during the day yesterday, I did not receive them 
until last evening. 

Thank you, 

Adele Pope 
8:16 a.m.1 October 26, 2011 

<--·-·Original Message--•·--> 
From: Adele Pope [adele@popefawflrm.com] 
Sent: 10/27/20116:12:36 AM 
To; rmcnair@scag.gov 
Cc: 
r!buchananjr@bellSQuth.net,dwilliams@iet~.randwilliams.eom,adam@silvemalllawfirm.eom;mplowden@s~g.9QY. 
Subject: EMAIL FROM PAVID CANNON, SHER.RI LYDON -REQUEST REGARDING PLEA 

Robert E. McNair m, Esquire 
Assistant Attorney General 
Office of the Honorable Alan Wilson 

Re: Proposed Plea of David G. cannon - James Brown matters - Indictments: Felony Breach of Trust 1999,2000, 
2001, 2002, 2003, 2.004, 2005, 2006 and forgery 2008 

Dear Mr. McNair: 

On October 17, 2011, having heard that David cannon might be entering a plea iii relation to the James Brown 
matters set out above, I sent a FOIA request for certain information about the plea. 

The 15 business days since my requestare not up, but last night I received the attached emails from Mr. 
Cannon and Sherri Lydon, Esquire, indicating•that Mr. Cannon's plea may be today. According to personnel in 
Barnwell County, the Office of AG Wilson, through you, is in ctiarge of this matter. • 

Could you kindly confirm for me this morning if I am correct that the plea will be .before Judge James in Aiken 
today at 4. If thatJs not correct, please advise of the day, time and place. My ~n number ls 8'0.3~413w0753. 
Thank you in advance. 

As explained below, t consider myself an. Intended victfm of David Cannon's November 2008 forgery. 1 was 
also personalty involved in uncovering the first approximately $7 Million taken by Mr. ea1111on between 1999 and 
2002 and the $900,000 he took in 2006. l watched and studied as Kendall Few and others uncovered. and 
documented the remainder of the takings - totaling more than $12 Million. 

I know you have all of the financial information, but I believe.that I have special information about the extremely 
devious methods by which David Cannon covered up his takings and tried to make others appear to be the 
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\WCng.:ioers. I would .~J!prec!ate it if you would allow me to i;h .. re ::1esewith ::he Co1.1r1: through a statement ~-or 
if you would present' the facts to the Court. 

Statement of Inter-est: . Intended victim of David G Cannon's November 2008 forgery, designed to cover up 
David Cannon's $900,000 takings • • 
from James Brown in 2006 and the fabricated Judgment filed in Aiken County In earJy 2007. 

Served with Robert L Buchanan, Jr. as Special Administrator of the Estate of James Brown from March 7, 
2007until November 20, 2007, working personally with David G. cannon until August 101 2007; and With 
remaining Personal Representatives during period. 
[During this period approximately $7 Million of David Cannon's takings were discovered.] 

Actively served with Mr. Buchanan as Personal Representative of.the (Aiken C-0unty) Estate ofJa111es Brown 
during period from November 20, 2007 through :2008, and later 
[During this period the remainder of the $12+ Million takings were uncovered and Mr. Cannon uttered the 
November 2008 forgery.] 

The specific observations I have, in addition to details of the above takings and forgery which you, I am sure, 
already have, are: 

The Fabricated Judgment: Mr. Cannon was extremety calculating and devious in .coveting up his actlvities, So 
far as l know, Mr. Brown Md no knowledge of Mr. cannon's masslve misappropriations prior to his death in 
December 2006. Before Bob Buchanan and l met Mr. Cannon on March 26, 2007, he had already filed a 
fabricatedjudgment against James Brown ih Aiken county just after Brown's death. The purpose of the 
judgment appears to have been either to cover up $900;000 or earlier takings, provide a method for taking an 
additional $900,000, or both. 

After we questioned Mr. Cannon about the Judgment, he simply marked it satisfied, and sought other means to 
cover up whathe had done. • 

In August 2007 Mr. Cannon was secretly involved in the aborted attempt to transfer the James Brown 2000 
Trust to Georgia to avoid discovery of his deeds,. 

rn August 2007 when Mr. Cannon resigned as PR/Trustee, he delivered his James Brown Historical files to a 
Space behind my office. Although the documents were controlled by the remaining PR/Trustees Al Bradley and 
Buddy Dallas, and their counsel Cam Lewis/Keith Babcock and· others, l observed· the documents and 
transactions as SA. 

I was present when Mr. Bradley and others discovered what became known as the "$5 Million check t 
nobody" which Mr. Cannon had cashed from Brown's money in 1999. 

I was present in November 2007 when Mt. eanraontold the Court, under oath, he nad never hired Powell 
Goldstein to remove Brown's Trust to Georgia, even though he had just received a $48,225 bHI from them 
(9/15/07}. 

I was present at a Jarnes· erown hearing in Aiken County In November 2008 when David cannon was 
asserting Judge Early was unethical and shculd be recused, and James Brown's assets ha<l declined by $60 
Million since his death two years earlier, at virtually the sarne time Mr. cannon, himself was uttering a forged 
~compensatiOn agreement'' f-0r the dual purpose of covering up his wrongdoing and making It appear that Bob 
Buchanan and I had falsely ac:cused him of the $900,00Dtaking in 2006. 

Should you need mote details, I will be glad to provide them; But, in short, Mr. Cannon is Very apt financially, 
very smart, and very calculating. While I was only an Intended victim, the real victims are the needy and 
deserving students seeking education in Georgia a_l)d Sotitlj caroHna who should have received l:he benefit of the 
$12+ Million Mr. Cannon misappropriated. 
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I am copying this ema!I ~::, m, 2 attorneys and Bob Buchanan. Since the David Cannon anu $lierri 'Lydon emails 
did not come [were not read] until last night and I have not had a chance to speak with them. 

Thankyou ln advance for an opportunity tc,. speak as a victim and/or have you express my concerns on behalf of 
the victims. Thank you, also, in advance for confirming the exacttime, date, place of the plea. 

Sincerely, 

Adele J. Pope 
6:09 Thursday, October 27, 2011 
[Typos,etc. corrected 8:14a.m.] 

P.S. I also look forward to receiving the information requested under FOIA on October 17, 2011 related to David 
G. cannon's activities, plea, etc., but understand that rnay be handled by another part of the .Office of Attorney 
General Wilson 

< ----,-Original Message,-,-~> 
from: Shern Lydon [Sherri@LydontawFirm.com] 
Sent~ 10/i6/201111:54:52. AM 
To: David cannon 
Cc Danny Black,adele@popelawfirm.com 
Subject: RE, Speaker 

IVl.s. Pope, this was inadvertently sent to yot.1. We :3pologize .for any inconvenience! but it requires no response 
from you. 
Sherr1 

From: David Cannon [mailto:clgcannon2001@g111ail.co111-] 
Sent: Wednesday, October 26, 201111:17 AM 
To.: Sherri Lydon 
Cc: Danny Black; adele@popefawfirm.com 
Subject: Speaker 

one of our friends, Danny Black.Will speak for me tomorrow. You Will lik.e him. 

If you would like to talk to him, his office.number is 803~541~0023 Cell 541•1588. 

Thanks 

Oevkl 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

(.... 
Cl):v 
r""'("') 

.~.·~ .... • :ii::, .• 
Appeal from the Circuit Court of Aiken County, South Caml.tna J:, 

"Tl 

Ooyet A.. Early, Ill, Circuit Court Judge 

Docket No.: 2007-CP-02-0122 

v. 

(")er,, 

c:,~ c:~ z;or11 
--1-:::-J 

V> -

ExParte: Georgia Attorney General's Office; South Carolina Attomcy General's Office; 
Terry Brown; Romunr.o Brown; Forlando Brown; Darren Lumar; M&T Bank; Tommie 
Rae Hynie Brown; Stephen L. Slotchivcr, the GAL of Jt1mes Brown, U; Larry Brown; 
Oaryl Brown (lnc.ti:ridually and on behalf of bis minor ¢hildnm Lindsey Delores Brown 
u·J1llli~ Vanisba Brown); Vanisba Brown; .lleanna. J. BNwn Thomas (Individually and 
on bdla1f of her minPr dwd Jackson Brown-Lewis); Ya.mm• N. Brown L'Ul'Ql' 
(Individually and on behalf of her minor children Sydney Lamar and Carrington Lumar); 
Tonya Brown; Robert L. Buchanan Jt. and Adele J. Pope, as Special Adminisn.tors; 
Albert Dalla$ and Alfred A. Bradley, 8$ Personal Representatives ofthe 2state of JQJDes 
Brown aNa 

In Re: The Estate of Jam~ Brown, aJkla Jam.cs Joseph Brown ...... , .. ,. .... .. Respondent. 

MOTION TO STRIKE POPE AND BlJCIIANAN'S BRIEF 

Respondents ~Uy move this Court for an Order fl) $'tliking•·Pope and 

Buchanan's brief for they are not parties to this appeal.. have not sought to mtervene, and 

~gardless have no standing to mvolve themselves in this appeal! and (2) sanctioning 

Pope and Buchanan p1.ll'SUIUrt to Rule 269 by leV)'ing costs ancl attomeyfees again$t them, 

as their act of filina this briet is both frivolous and in direct contravention to previous 
'"'4 

Onters of this Court and the circuit court. 
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and Buchanan do not have a personal • in the stibject matter of tbis litigation, they do 

not have standing to file a brief. 

Rule !%0: Suctiom 

Pope and Bncb•an•~. frivolous eonduct has forced the Respondents to expend 

valuable time and resources to reply to their brief Under Rule 269, SCACR, when this 

Court receives a frivolous filing, it.may "impose·upon (the] offending attomeys. . . sud\ 

sanctions as the circumstances of the case and discouragement of like conduct in the 

future may require.» A$ discussed above, Pope and Buchanan ba.ve a long,. tortured 

history with this Court and its •mlings that ~)ate to their mv<>lvc,rnent in ~ Estate and 

Trust litigation. From that histo:ry, .it is untenable to conclude that Pope and Bucluman 

have aeted in good faith by tiling their brief in this Court.· Mom>vcr, Pope and Buchanan 

bav'e injected themselves into this appeal without any authority, and ~ requesting this 

Court to provide relief both unrelated to the Cannon remand instrucd()DS and rejected by 

the circuit court. Accordingly, Respondents respectfully request that this Court sanction 

Pope and Bv,chanitll by requiring them.~ pay for the cost$ and attorney fees expended to 

respond to their frivolo\lS brief. 

Respectfully submitted, 

~~~ 
1. David Black 
Fl'Cd L. Kingsmort\ Jr. 
·NBXSEN PRUBT, LLC 
SS East Camperdown Wayt (29601) 
Post OffkeDnt.wer 10648 
Greenville, South Carolina :lml-0648 
(864)370..2211 
11.ttorneysfor Respondent Ruu~U L. 
/kn«nighf. as the Court Appointed Trustee 

rn 
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.. 

oftht James Brown 2000./rrm,cal>lc Tnat 
(llldPersonal R•pr~ntattve for the Estate 
of James Brown and as the Specitll 
Administrator and Special :T,,,,ate, for the 
Estate of Jamu·Brown and the Jamu 
Brown 2000 lrr,wcable Trust 

Henry D~ McMaster 
c. aa-vird Jones, Jr:. 
Ro~O.Cook 
tc. Nicholson, m 
Mmy .Fmncis1owerJ 
OFFICE OFTHB ATTORNEY GBNBRAL 
STATE OF SOUTH CAROLINA 
Post Office Box 11549 
Columbia, South Carolina 29211,.. 1549 
(803) 734-3970 

Louis D. Levenson 
LEVENSON & ASSOCIATES 
12S Broad S~ SW 
Atlanta, Georgia 30303 
(404) 659-5000 
A.ttor,;eysfor Jam~ Brown Children and 
Grantklnldren Daryl J;' Bro~ Jndivldw;,Jlj, 
and on Behalf of his minor chtldnn. Llntbey 
Delorts Brown and Janlff Yani.lhQ Brown; 
Deanna.J. Browtl Thomu, individually and 
on behalf of her minor cltild; Jason Brown 
Lew~.· Yamma N. Brown. Individually and 
onbehalfof her minor children, Sydney 
LumiJr, Carrington Lwnar, and Tt>11J'(I 
Brown,· YanLJha JJrc,wn; Lo:rry Brown 

RobertN.Rosm 
T. Heyward Carter, Jr. 
S. Alan Medlin 
OavidL.Michcl 
Post Qfticc Box lSlO 
C~leston, South Carolina 29402 
(843) .377-1700 
.Attomeysfor Tommte .(l<-lfyni~ Brown 

u 
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January 31, 20n 

Columbia, South C.-rolina 

MattBodman 
MATI BODMAN.P.A. 
lSOO Calhoun Street 
Columbia, South Carolma 29201 
(803) 806-8605 
Attomq for Terry Brown 

AlbertP. Shahid, Jr. 
Shahid Law Office~ LLC 
89 Broad Street 
Charleston, South C.Olina 29401 
(843) 8$3-4500 
.lftt.orney for Stephen M. Slotchiver, 
Guardian ad Lltemfor Ja,ne$ BrO'Wn 11 

12 
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. 
j -SCANNED 

STATE OF SOUTH CAROLINA 

COUNTY OF'NEWBERRY 
IN THE COURT OF CO:MMON PLEAS 

Adele J; Pope, 

Plaintin: 

vs. 

Alan Wilson, in.his capacity as Attorney 
General ofSouth Carolina and James Brown 
Legacy Trust, by Russell L. Bauknight, its 
Trustee, 

Defendants. 

Case No. 2011-CP-36-00364 

AFFIDAVIT OF RUSSELL L. 
BAUKNIGHT ,_"'-,.J 

·""-., ::z: ;::::. rr, 
t- ::IE 
~ a;, 
z m ""'l 

:::0 -
;er -<. 
c,rrl 

lJ go 
N ~ .. .-. 
c.n --< 
..0 

<- _ ... ... , s -:,:, 
PERSONALLY APPEARED BEFORE ME, the afflant, Russell L. Bau~h~ho, ?i 

·~~ c.- ::z: 
being sworn, deposes ·and stite$ the following: ~~ ~ ~ ~ 

L I am a resident of Richland County, South Carolina; ~·~. :::'.t.. C. i 
. ~~. 1·10 

The principal place of administration and usual place of business fopt.4e lii>wCJ S 
·f,f)- -

mentioned Estate and Trusts is located at 1517 GervaisStreet, City oi~~a, ~ 
2. 

6 N 
f"' Richland County, South Carolina 29201; 

3. For nearly thre.e years I have served as the collrt-app<:>inted Personal 

Representative and Trustee of the James Brown Estate and August 1. 2000, 

Irrevocable Trust Agreement (Trust); 

4. For nearly three years I have also served as the Trustee for the James Brown 

Legacy T:rust. The Legacy Trust was created pw-suant to a settlement agreement 

that ended years of litigation surroundlllg the validity of James Brown~s Will and 

Trust. 

5. As its Trustee, I manage, control, and oversee the Legacy Trust. While the South 

Carolina Attomey General has a right to remove and replace me, the beneficiaries 

of the Legacy Trust-the James Brown Children, for exa.mple--,also have the 

right to remove me pursuant to the Trust Code. 

6. Ms .. Adele Pope appealed the settlement agreement and that appeal is pending at 
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the South Carolina Supreme Court; both briefing and oral argwnent have already 

occurred in that appeal and the parties are .awaiting the Court's opini9n; 

7. At the briefing stage of the appeal, Ms. Adele. Pope affimtatively stated that 

"[p]rivate foundations such as the 'I Feel Good' foundation/trust are not public 

charities." (Appellants' Brief, p. 5) (attached as Eillibit A)). Her position that the 

Trust is private can be found throughout her briefs. (E.g,; id at pp. 3,4,5,6;7; 

Appellants• Reply Brief, pp. 2,5); . 

8. The Trust was to be funded with the private property of .James Brown. 

Consequently, Ms. Adele Pope correctly referred to the Trust in her brief as 

"private"; 

9. Similarly, the Legacy Trust will be funded: with the private property of James 

Brown pursuant to the terms of the settlement agreement. The Legacy Trust is 

designed to carry out the s~e private charitable go~ as the Trust 

Consequently, the Legacy Trust is a,lso private; 

1 0. I understand a freedom of Information Act (FOIA) request has been filed seeking 

documerus establishing the Legacy Trust; 

11. It is my widerstandingthat FOIA exists to allow a citizen to request documents 

and information related to public bodies and public documents. Accordingly, I do 

nQt believe that the Legacy Trust-. a private trust-. is the· proper object for a 

FOIA request; 

12. The Legacy Trust is not a public body as defined in the South Carolina FOIA 

Statute. See S.C. Code Ann. § .30-40-20(a) (Attached as Exhibit B); 

13. Because the Legacy Trust is not a public body, it does not possess public records 

as defmed in the South Carolina FOIA Statute. See S.C. Code Ann. § 30-40-

20(c); 

14. The Legacy Trust is not supported in whole or in part by public funds. nor does 

.the Legacy Trust expend public funds. Accordingly, it is my understanding that 

the Legacy Trust documents are private trust documents; 

15. Pursuant to the South Carolina Trust Code. Circuit Judge Casey Manning 

previously ruled that actions involving the James Brown Trusts, including the 

Legacy Trust, are subject to venue in Richland County. (See Judge Manning's 

2 
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November 8, 2010 Order on Trust Venue Attached as Exhibit C); 

16. In the event that this action is not dismis~ it should be tnulsferred to Richland 

County or consolidated with the action pending there. 

FURTHERAFFlANTSA YETH NAUGHT, 

SWORN and subscribed to before me 
~ 

~!'~~~~~~~~---'(LS'.) 

Mycommissionexpires:2 .... \'9-20 \ ~ 
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THE STATE OF SOUTH ·CAROLINA 
IN THE Supreme COURT\ 

APPEAL FROM AIKEN COUNTY 
courtof C<»rnmon ·Pleas 

Doyet A. Early, HI, Circuit Codrt J~dge 
Case No. 2008.-CP-2-1647 

Hen.ry Dargan McMaster, In his 
capacity as Attom,ey General of 
the State of South Carolina; 
Daryl J. Brown, on behalf of his 
minor children, Lindsey e~ and 
Janise B.; Deanna J. Brown Thomas, 
on behalf of her minor child, Jas·on 
L; Yarnma N. Brown, on behal.f of 
her min.or children,.Sydney L. and 
Carrington L.; Tonya Brown; 
Vantsha Brown; Larry Brown; 
Tc:,mmie Rae Hynie Br<>wrt; and 
James 9., through his Guardi.an 
ad Lltem; ....................................................................... Res·pon·dents, 

v. 

AlbertH. Dallas, Alfred A. Bradley, 
and David G. Cann.on. Individually 
and as (purported} Trustees of the 
James Brown 2000 Irrevocable 
Trust; Adele J .. Pope and Rob&rt 
,L Buchanan, Jr., Personal Repre­
sentatives of the Estate of James 
erown .and T,ruste&s of the James 
Brown 2000 Irrevocable Tnust; 
Terry Brown;: Romunzo Brown; 
Forlan~o Brown; Clnnamoo N. 
M. Parl$; LaRhonda Petitt; 
Jeanette Mitchell; and Russell 
L. Bauknight, as Special Adminis­
trator and Special Trustee for The 
Estate of Jame$ Brown and The 
James Brown 2000 Irrevocable 
Trust, Defendants, 

of whom ·Robert.L. Buchanan, Jr., 
and Adele J. Pope, as Personal Repre­
sentatives of the Estate of Jame.s 
Brown and Trustees of the Jame.s 

'---
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Brown 2000 lrrev.ocable Trust are the 

and AlbertH. Dallas, Alfred A. Bradley, 
and David G. Canno.n, Individually 
and as (purported) Trustees of the 
James Brown 2000 Irrevocable 
Trust; Terry Brown; Romunzo Brown; 
Forlando Brown; Cinnarncm N. 
M. Paris; LaRhonda Petitt; 
Jeanette Mitchell; and Russell 
.L. Bauknight, as Special Admihh;­
trator and Special Trustee for The 
Estate of James Brown and The 
James Brown 2000 Irrevocable 

Appenants, 

Trust are ........................... 1t••··• .. :••·--·· .............. -•• _............ Res_pondents. 

In-re: Th~ E$t&te of James Brown and The James Brown 
2000 Irrevocable Trust u/ald August 1, 2000 .. 

FINAL REPLY BRIEF OF APPELLANTS 

James B. Richardson, Jr. 
1229 Lincoln Street 
Columbia, South Carolina 29201 
(803) 799.;.9412 

Tressa T. H. Hayes 
Post Office Box 7346 
AshevllJe, North Carolina 28802 
(803) 603-8583 

Attorneys for Appellants. 
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642 S.E.2d 74'0 (2007). Standing is assessed under an the facts and circumstances of the 

particular case, and thi.s case is unprecedented. 

The Court bas identified the sources of standing, as fa.Hows: 

Standing may .be aoquited: J1) by statute; (2) throu9.h ,the 
rubric of "constitutional stan • ing;" or (3) under the • public 
importc11nce" exception. 

ATC South, Inc. v. Charleston County, 380 S.C.191, 195., 669 S.E.2d 337; 339 (2008). 

The appellants possess standing in, all three ways. 

A. The appellants have standing and authority under the 2000 Trust 
and the default trust code provisions. 

The first place to look for an ~uthoritative answer to the questi.on of standing is the 

Code qf Laws. $ee, e;g., Sloan v. Friends QfHt,.inley, Inc., 369 S.C. :20, S30 $.E.2d 474 

(2006) (FOIA confers standing upon citizens). 

The applicable code - the South Carolina Trust Code.,.,_. is primarily a "default 

statute." The terms Qf a trust prevail over any trust code provision, with eleven exceptions. 

These exceptions do not include the authority to settle claims against the trust, or to 

represent or act for the trust in the defense or settlement of a will contest. S.C. Code Ann. 

§ 62-7-10S(b ), Thus, the Trust Code confe~ upon a settlor the authority to appoint those 

who may defend the trust against attack and to appoint those who may settle claims in its 

behalf. The Court must therefore look to the terms of the 2000 f rust before looking to the 

statute, in order to determine who has authority to defend the trust, to settle claims against 

it, and to act for it in .the settlement of a Will contest. 

1. 'The 2000 Trost confers upon the trustees 
the authority to defend the trust. 

The priyat~, particilly charitable 2000 Trust e)(pressly gives authority ~nd fiduciary 

discretion to its trustee to "compromise, adjust, mediate, arbitrate, sue on or defend, 

abandon, or otherwise deal with and settle.claims in favor of or against the trust Estate as 

the Trustee shall deem best." [2000 Trust, Art X(19}, R p. 2088.] James Brown's will and 

-2000 Trust provide that any challenges to the estate plan "shall be considered an affront 

2 
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C. This is a case of public importance. 

The "publie irnportance"exceptiontotraditional rotes of standing is now firmly $eated 

in the jurisprudence ofthis state. See, e.g., Baird v. Charleston County, 333 s.c. 519, 

511 S.E.2d 69 (1999); Sloan v. Sanford, 357 S.C, 431,593 S.E.2d 470 (2004); Sloanv. 

Department of Transportation, 365 S.C. 299, 618 S.E.2d 876 (2005); Sloan v. Hardee, 

371 $.C. 495. 640 SJ;.2d 457 (2007); Simm v. Greenville HC>sp. System, 388 S.C. 152, 

694 S.E..2d 532 (201·0) {demonstrating that the public importance exception is so welJ­

estabtished at this point that $loan's standing is no longer even challenged); Sloan v. 

School Distr. of Greenville County, 342 S.C. 515, 537 S.E.2d 299 (Ct. App. 2000); Sloan 

v. Greenville County, 356 $.C.531, 590 S.E.2d 338 (Ct. App. 2003). 

The case at bar is of public signfflcance-on two levels. 

First is the imp~ct of the orct~r of May 26, 2009 Qn the private foundation which Mr. 

Brown created for the education of students at South Carolina and Georgia schools. 1his 

case raises the question of whether potentially thousands of college students in the 

decades ahead will be deprived of the scholarship benefits intend~ for them by the 

teS'tt.ltor. Given the importance of education in our pantheon of values. it is scarcely 

debatable that this is a matter ofsub$tan6al public importance. 

On a second level of public importance is the question of whether the Attorney 

General has the legal authority to take over the administration of an estt.1te and the 

operation of a private trust, settling a wm contestand claims against the estate as he sees 

fit and preempting fiduciaries withoutcause. Private foundations such as the "l Feel Good" 

foundation/trust are not public charities. They are an expression of private philanthropy 

sanctioned by this State and by the Internal Revenue Code. The benefactor is granted 

certain tax benefit$ in exchemge for dedicating asset$ to charitable., educaUona.1 or scientific 

purposes selected by the settfor. Persons considering the creation of private foundations, 

and counsel advising them, should know whether the Attorney General has the authority 

claimEld by him in this case. Private philanthropy in South Carolina would be chilled if a 

5 
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"fHE STATE OF SOUTH CAROt.lNA 
• l.N THE Supreme COURT 

• APP.BAL FRQM ,AU(EN COUNTY 
. ~ourt.ofCo•en f>leas. 

Ot;>cyet ~;;!fJ_t.goift~!i:1~J4Udge 

Hebr\t Oa,rgan: Mc"'a•te'r, in his 
capaciw·as Attorney General of 
the-State.:Qf South •Ca;ro'H11a:;. 
:Dill'YI J~ Brow~ on btlbalf of hitl 
m(nQr chikttllni :~ind•ay s~:and 
Janise BJ Deit'IRJ -J~ ':Brown fh()ftl8S, 
on 'beha:lf ~f'.fl•r min~r child, . .Jas~ 
L.; vam-. N. :sr:own, on behalf of 
her·rnirlpr ~ild,..n·, Sydne,y 'L, .•• . 
Carrington L .• ,and TOQ,ya B"; 
Vani$ha l11>wn;. ·1.al!Y B,own; 
Tommte. lae Hynie-Brown; :and 
Jam~s B.rthroµgh IJis· Guardian 
ad Litem, , . . . • . . . .. . . . . . . . . . . . .. ; . . . . . . . . .. . . Respondents., 

v . 

. 
Alb«rtH. Dalla$·; Alf.red A. S'radlfy, 
amtD. · .. avi<f.G. Oa.fltJ.Ofl:i ·l.ndlvittuaUy 
and· as (purpo~} Trustees of the 
Jam.ts BR>wn.aotJO lrtevoci·ble • 
Trust; Adele J!. ,P()f::t$ and Robert 
L. Buc_hanan,. Jrc .•. Personal Repre­
sentative$· of the E$tate of James 
Brown amt TrL1$leeS of the James 
Brown 2000 lrrev<,cable Trust; 
Teny 8rQwn; Romun~o Brown; 
Fo.rfando Brown;: Cinnamon N. 
M. Paris} LaRh<>.nda. Petitt; 
Jeanette. Mitchell; arid Russell 
L Qau(fn~t,.as-Sp~c.ial }\dQlinis-· •• 
trator an, Special Trµstee {Qr The · 
Estate of Jam-• Brown and.The 
.James Brown 2000 lrtevocable 
Trust, 
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of WJJom.Robf.ltt'l. Buchan~ Jr .. 1 

antfAdale J. Pope,, as -Pet'$t>nal _ R~pre­
sentati_:ve• ,ef the Es1t.t,. of .Jilmes 
Brown and Trutitees of the James 
Brown .2000 lrr&v()Cab1e Tru~t are , . . . . . . . . . . Appellant$, 

and.Albert R Dallas, Alfred A. Bradley, 
and-David_ G. Cannon, lndividu~Uy 
and-as-(purported} Trustees of the 
James-Brown -2000 Irrevocable 
TtU$t; farty. Brown;_ ·Romunzo ~wn: 
Fot;klndo·Brown-; Cfmtam'Qn:·N. • 
M. Paris; .,LJRhonda ·Petitt; ·­
Jeanette.-MR:cheH; and 'Russell 
L. ··eauf(nigbt,_ a, Spe:eial Atitninis .. 
trafor and .$pecjal Trus~: f(;r The 
Estate of James Brown and The 
James Brown 2000 Irrevocable 
Trust a-re ..•...... ~-..... _. . . . . . . . . . . . . . . . . Respondents. 

In re: The. Estate <>f James Btown and The James Srown 2000<1rrevoc-abfe 
Trust ulald:Augi;1$t •1, -2~00. • 

FINAL -BlilEF OF APPELLANTS 

Jam&s B. Richa_rd$on, Jr. 
1229 Lincoln stree3t 
Columbiai-SoutltCaro,llna 29'201 
(803) 79$.!9412 

Tressa t. _hf-. Hayes 
Post Office Box 7346 
AshevUle, North Carolina 28802 
(803) 603-8583 -

Attorneys for Appellants. 
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and was conso~jdated with the appellants; appeal qf subsequent orders appointing and 

reappointing Mr. Bauknight in various fiduci~ry cEApacities.2 

The consolidated appeals were transferred from the Court of Appeals to the 

Supreme Court1 and this appeal followed. 

STATEMENT OF FACTS 

Throughoutbis lifetime, enterfaimnent legendJames Brown advocated the value of 

education. He determined to leave the great bulk of his estate to tha_t cause. Ten years 

before he died, he engaged counsel and began planning The James Brown ''I Feel Good" 

private foundation. By early 1999, the components of a complete estate plan - including 

a will, a revocable tn.ist and a durable power of attorney - were ready for Brown's 

signature. These were executed on June 15, 1999, four days after Brown completed a $26 

million financing transaction for himself and his wholly-owned company, James Brown 

E:nterprises, Inc. ("JBE, Inc.") in New York (the "TlAA debt"). 

The wm of 1999 gave Brown's entire residuary• estate to the trust, which at Brown's 

death was to be divided as follows: one~half for the education of the seven grandchildren, 

with a cap of $2 million/ and one-half for the "1 Feel Gpod" private fovndation, providing 

scholarships for students at Voorhees, U.S.C. Aiken, and U.S.G. Salkehafohie. [1999 Will, 

Item II, R. p. 415; 1999 Trust1 ArticleV, R. p. 422.J 

Brown specifically excluded all past and future spouses and all children and other 

claimed .heir$ from inheriting his music empir:e; In terrorem forfeiture claus~s required his 

fiduciaries to vigorously defend any challenge to B.rown's .estate plan as an affront to his 

2 

On. August 3 and 6, 2009, the Attorney General and some respondents sought and 
obtained ex parte orders appointing Mr, Bauknight as spec:ial PR and special trustee. 
Requests to reconsider and vacate these orders were consolidated :as Case 2009-CP-:02~ 
1810 C'Gase 181 0"), and denied, 
3 

The cap was t1et;i to the Generation Skipping Tax exemption available at Brown's death. 
[1999 Trust. Article Ill, R. p. 420-21.} Subject to the in terrorem forfeiture clauses and the 
i;pendthrift clause, each of the seven grandchildren had an education fund of about 
$285,000.00 by virtue of the 1999 will and revocable trust 

3 
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wishes. :[1999 Wili. Item X, R. p. 418; 199S Trust, Article XIX, Ftp. 431.J A spendthrift 

claµse confirmed that aflfundswould be used solely for education. [t999Trust, Article XVII, 

R p. 431.] 

Under the 1999 estate plan, Brown named as his fiduciaries: daughter Deanna; 

attorney D~llas; ·acGount~mt Cannon; road manager Sradley; friends Willie Glenn and Ella 

Overton; amt office assistant Freida Carter, Natiornmank of South Carolina was named 

backup. PR and trustee. [1999 Will, ltem II, R. p. 415; 1999 Trust. lhtro and Article VI, 

R pp. 420, 423.] 

The following year, on August 1, 2000, Brown made minor modifications to his estate 

plan. {2000 Trust, Article VU, R. p. 2083.] He expanded the scholarships to Include needy 

and deserving stt!dents attending schools in South Carolina and Georgia. He made the 

Trust irrevocable and funded it with a deed to his60~acre home estate at Beech Island, rn 

Aiken County, and with his stock in JBE, Inc., which held about two-thirds of the royalties 

to Brown's more than 800 pubtished songs.4 Uke the 1999 estate plan, the 2000 will and 

2000 Trust ,contained in terrotemforfeiture clauses, and the Trust inc1uded a spendthrift 

clause. 

Mr. Brown dieci at age 73 on December 25, 2006. The part of his music empire that 

was not already in the 2000 Trust was devised to it It appeared that Brown had created 

possibly South Carolina's largest individual private foundation dedicated solely to educating 

4 

As a result of Dallas' conflicting statements to the courts, the question ofwho owns JBE, 
Inc.-· the estate or the 2000 Trust-was-uncertain for some time. Gannon confirmed that 
JBE, tnc., has been owned by the Trust since its inception. In September 2007 Dallas filed 
a knowingly false stipulation asserting that JBE, Inc., had never been transferred to the 
Trust. Dallas told AG Jones that he was forced to agree to the false stipulation. He later 
testified he authorized thefafse stiputatton in order not to be removed. LR. pp. 106-07.] 
In their appeal briefin tjie Court of Appealsl Dallas a11d Bradley finally confirmed, ~s 
Cannon had always asserted, that Brown transferred, and thetrustees accepted, JBE, Inc,. 
into the Trust in 2000. [R p. 1018.J 

4 
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theneedy. 5 

Like the 1999 will, the 2000 wm contained a "savings clause ,II incorporating the trust 

so that both the grandchildren's education trust and the "I Feel Good" Trust would be 

created even if the 2000 Trust were not in existence when Brown d led. The practical effect 

of these savings clause$ was that four separate documents directed that Brown's musk: 

empire go to the Brown Family Education trustand the ''I Feet Good"private foundation -

the two subtrusts of, first, the 1999 {revocable) ttust; ,and second, the 2000 (irrevocable} 

trust. 

Like the 1999 estate plan, Brown's final estate plan acknowledged as his heirs four 

of hls five legitimate children, as well as two of his more than six claimed children not 

presumed to be heirs. Among those excluded were three hei~ who have qualified as 

children under the esta.te1s DNA protocol. established by original counsel ~fter,Brown's 

cJeath.6 [1999 Will, Intro, R p, 414; 1999 Trust, R p, 420; Wili, Intro, R. p. 2071: Trust, 

Art. xxn, R. p. 2094.J 

For the next seven. years the 2000 Trust, of record in two states; operated Brown's 

home estate at Beech Island. The 2000 Trust also bought and sold a bank building· in 

Augusta [R. p; 1104] anq paid education benefrts forfour of the seven grandchildren. 

By 2007 Dallas and Cannon had ransacked at least $13 million of Brown's assets. 

IR p. 1230--71.J ltappearsthatneitherBrown norDeannaand Bradley, co-fiduciaries with 

5 

The Estate/Trust's original tax counsel valued James Brown's as,sets at $80--$120 milliori 
with atleast$20mimon already in the 2000 Trust. [R. pp. 2172, 2173.J On June 15, 2008 
Atlanta investor and branding executive Or. Terry Cox estimated the total value of the 
assets at about $100 million, with $40-50 million , assigned to publicity rights 
(image/likeness} and $3&-.45 million to royalties for arown's more than 800 published and 
unpublished songs. [R. pp. 462-70.] 
6 

Those claimed and pn~su·med heirs specifically excluded by the language of both the 1999 
and 2000 estate plans are Deon (incarcerated}; Lisa (born of firstmarriage); Jeanette (DNA 
protocol); LaRhonda; '(DNA protocol); Cinnamon (DNA protocol); James 11 (orally directed 
to take, but refused, a prepaid DNA protocol through GAL); Tonya (claimed grandchild, but 
no DNA and her counsel filed a statement omitting her as an heir). [R. pp. 184; 904-09.J 

5 
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Dallas and Cannon for seven years, knew of the massive pre-death misappropriations as 

they were taking place. 7 

In D.ecemb:er2007, immediatelyaftertheirappointment on November 20, appelhmts 

filed the long-overdue application for IRS recognition .of the "I Feel Good" Trust, making 

small technicai amendments to the Irrevocable Trust, as allowed by the Trust, to assure 

IRS approval:8 ~y March 2008they had assembled an Advisory Soard for the2000 Trust, 

including some of the distinglli$hed leaders Dallas ano Cannon had named bot never called 

to serve.9 

In the final ten days of December 2007, the will and the 2000 Trust were challengeQ 

by some of the children and by Tommie Rae Hynie Brown on the ground of undue 

influence. In March 2008, an amended complaint of some o.f the children was filed, butit 

failed to allege any facts to support the claim that Brown's 2000 Trust or the will were the 

product of undue influence. [R. p. 1 Hi6-65t 0 

No discovery took place, and pending dispositive motions were never heard. Having. 

been impleaded in .an earlier action, the Attorney General took over as spokesman for the 

7 

Brown never used the funds he had intended for retirement not only be<;:ause they were 
misappropriated, but also because he continued to be "the hardestworking man in show 
business" until just before his death at 73. Brown grossed about $6 rniUion pery~ar jn road 
appearances the last three years of his life. Most of Brown's approximately $3 mHlion per 
year in royalties was pledged to bring down the TIAA royalty-backed d~bt The TIM debt 
had been reduced from about $17 million the summer before Brown's. death to abour$11 
miUion when appellants' service was terminated on May 26, 2009. 
8 

. Like most private foundations, the "I Feel Good" Trust; although irrevocable, gave the 
Trustees the authority to amend the rrust: solely to assure IRS compliance, 
9 

Appointed were: Dr, Leonard McIntyre. Interim President of S. C. State University; Ms. 
Inez Tenenbaum; former S. C. Superintendent of Education; Ret. Judge Walter Williams; 
and Ms. Arm Carmichael ofU. S. C. Salkehatphie. Ms. Tenehbaum resigned to accept a 
federal post. [See R. pp. 1005-06.] 
10 

By administrative directive Case 872; which was originally filed with Case 122, was 
segregated by the Clerk about May 14, 2008. Earlier documents bear the civil action 
number of Case 122. • 
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2000 Trustand settled the undue influence claim and the omitted $pousal claim of Tommie 

Rae in a mediation to which the appellants, as trustees ofthe 2000 Trust, were not invited 

to attend, The Attorney General tooK o~u~r for the 2000 Tru$t and agreed foritto relinquish 

roughly half its devise in setttement of the~e claims. In.stead of about 98% of assets after 

expenses, With no estate taxes1 the20.00 Trust would receive47.5% percent after estate 

taxes, but then further reduced by $2 million - the amount required to fund the 

grandchild ren's education trust.11 The only expert testimony offered at the hearings below 

on the subject of taxation was to the effect that the settlementwould cause the loss of the 

estate tax deduction, resulting in about 50% taxes and interest, and moreover that the 

''Legacy Trusf', created by the settlement, would likely cause the "I Feel G.o·od" Ttustto be 

disqualified as a Section 501 (c)(3) private foundation. resulting in income taxation problems 

in addition to the estate tax generated. {R.. pp. 1900-03.] 

The proponents ofthe settlement offered no witnesses to support the contention that 

the claim of undue influence, allegedly voiding the will and the 2000 Trust. was supported 

by any evidence. The circuit court did not purport to find merit in the claim of undue 

influence, but found that the claim was brought in good faith. The court found that the 

Attorney General was entitled to control and speak for the 2000 Trust; not the trustees, and 

that the Attorney General was empowered to settle the wiil contest and .omitted spousal 

claim in its behalf. The settlement negotiated by the Attorney General was found to be just 

and reasonable. 

11 

See the charts used at trial and reproduced in the Adc!endurn to this brief for a depiction 
of the effect of the settlement 
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CHAPTER4. 

FREEDOM OFINFORMA TION ACT 

SECTION 30-4--20. Definitions. 

(a) "Public body" means auiy .department of the State; a majority of directors or their representatives of 
departments. within the e~cutive branch of state government as outlined in S~tion 1.30 .. 10, any state 
board, commission, agency, and authority, any public or governmental body or political subdivision of 
the State, including counties, municipalities, townships; school districts, and special purpose districts, or 
8'PY organization, co{J)Oratioil, or agency supported in :WhP1e Qr i.n ~ by publi~ funqs or ex.pending 
public funds, including conunittees. subcommittees, advisory committees. and the like of any such body 
by whatever name known, .and includes any quasi-governmental body of the State and its poJitical 
sub<livisions, including, without limitation, bodies such as the South Carolina Public Service Authority 
and the South Carolina. State Ports Authority. Committees of health care facilitiesy which are subject to 
this chapter, for medical staff disciplinary proceedings, quality assuran~, peer review, including the 
medical staff credentia1i11g process, specific medical case review, and S(llf-<evaluation, are not public 
bodies for .the purpose of this chapter. 

(b) "Persc>n" includes any individual, corporation, partnership, firm. orga.nization or association. 

(c) "Public record" includes all books, papers, maps, photographs. cim:Js, tap.¢s. t¢c9rdings, or other 
documentary materials regardless ·of physical form or characteristics prepared, owned, used, in the 
possession of, or retained by a public body. Records such as income tax retl,ims, medical records, hospitai 
medical staff reports, scholastic records, adoption recQrds, r<\ICOrds related to registration, and circulation 
of library materials which contain names or other personally identifying details regarding the users of 
public, private, school, college, technical college, .university, and state institutional libraries and libra.-y 
systems, supJ>Qrti=ci in whole or in p~ by public funds or expending public funds, or records which reveal 
the identity of the library patron checking out or requesting an item from the library or using other librruy 
senti~, except nonidenf:ifying administrative (Ulcl statistical reports of regi$tration and circulation, and 
other ~ros which by law are required to. be closed to the public are not considered to be made open to 
the public under the provisions of this act; nothing herein authorizes or requites the disclosure of those 
records where the public bQdy, prior to January 20, 1987, by a favorable vote of thr~fourths of the 
membership, taken after receipt ofa written request, cortcluded that the public interest was best served by 
rtot disclosing them. Nothing herein authorizes or req11ires the disclosure of ~ord~ of the Board of 
Financial Institutions pertaining to applications and surveys for charters and branches of banks and 
savings and loan associations or s:urveys and examinations of the institutions required to be made by law. 
Information rel~ng to security plans and· devices proposed, adopted, inslaUed, or utilized by a public 
body, other than amounts expended for adoption, • implementation, or installation of these plans and 
devices, is required to be closed to the public and is not considered to be made open to the public under 
the provisions of this act. 

(d) ''Meeting" means the convening of a quorum oftbe constituent membership of a public body, whether 
corporal or by means of electronic equipment, to discuss or act upon a matter over which the public body 
has supervision, controJ,jurisdiction or advisory power. 

( e) "Quorum" unless oth~ise defined by applicable law means a sitn,ple majority of the C()n-stituent 
membership of a public body. 
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STATE OF SOUTH CAROUNA 
COUNTY OF RICHLAND 

RUSSBLLL. BAUKNlGHT, as Trustee of 
the 1$11cs Brown 2000IrrevocableTni$t'and 
the Jam.es Bi-own Legacy T.nlSt, as Personal 
.Representative Qf tbo Estate of Ian:ies Brown, 
and en bebalf ofHenty Datgan McMaster, in 
his capacity as Attorney General of the State 
of South Carolina; Tommie Rae l3rown~ 
individually and on behalf of her minor child, 
James Brown II; I)aryl J. Brown. individually 
and on behalf of hit minor child I anise 
Vanisha Brown; Lindsey Delores Brown; 
Deanna J. Brown Thomas; Jason i3rown­
Lewis: Y8lllJDB N.. BrQwn; individually a11d 
on behalf of her minor children Sydney 
Lumar and Cmington Lomar; Tonya Brown; 
Venisha Brown LarryBrown; and Terry 
Brown, 

and 

HENRY DARGAN MCM~, :in his 
c:apacit}' as Altom~ General of the State of 
South Carolina; TOMMIE RAitBROWN, 
individually and on bchalfofherminor child, 
JAMES BROWNII; DARYL I. BROWN. 
individually and on behalf ofhis minor child 
JANISE V ANISHA BROWN~ LINDSBY 
DELORES BROWN; DBANNAJ. BROWN 
THOMAS; JASON BROWN-LEWIS; 
YAMMA N. BROWN, individually and on 
bellalf of her minor ebildren SYDNEY 
LUMAR and CARRINGTON UJMAR; 
TONYA BROWN; VENISHA BROWN; 
LARRY BROWN; and TERRY BROWN, 

Plllintiffa 
v. 

Adele J. Pope and RobertL. Buchanan, Jr., 
Defendants· 

lN Tim COURT OF COMMON PLEAS 
PORTBE FIFTH JUDICL\L CIRCUIT 

CMI Action No. 2010-CP-40-4.900 

r.o:E. 
c.,'...,. ~ 
c..1>n 
~ t'D ¥! 

:;o. N 
ORDER DENYING l>EFEND~S' -

MOTION TO CHANGE wrruE 

This matter came be(oto the Omrt on August 30, 2010 fur hearblg on Defeudanta' 

M<>tion tQ Change Vtnue from Richland County to Aileen Cowity. Counsel Jar au parti('S were 

., 

I ., 

j 
I 
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present. Other motions in this cue were also beard on August 30 and separate Orders will issue 

with regatd to those motions. 

PROCEDURAL POSTOltE 

Thia is a judicial proceeding invoMng an irrevocable trust of lames Brown dated August 

1, 2000, as modified t,y a court-approved settlement aareement, Whose solo; professional trustee 

administers the trust in Richland County. South. Carolina. This irrevocable trust is distinguishable 

from the Estate of James Brown. the administration. of which is in the Aiken County Probate 

Court; 

The complaint alleges causes of action for breach of .fiduciary duty, breach of trust, and .. • 

negligence by furtnet fidl1ciariea. Plaintiffs brought tbi$ action against Defendants by way pf a 

Complaint filed May 19, 2010. Put-smuit lo Rtilc 8(a)(l), SCRCP. Plaintiffs asserted that 

jurisdiction· was proper in the Richland County Probate Court, Pursuantto S.C. Code Ann. §· 62-

l 0:302(d) (1976, as '8Dlended). this matter was remo~ to the Court of Coinmon Pleas of 

Richland County. Defendants filed a Motion to Change Vcnue:10 Aiken County, 

FACTS 

The original estate plan of Jrunea Brown ipcluded a Last Will and Testament which . ' 

"poured qvet• the bulk of his C!t11te to a separate, im.w~Je tnist known as the James .Brown 

Irrevocable Trust that was creat~ Jnd funded on August l, 2000; The James lffl>wn Irrevocable 

Trust, by its tmns. was tQ be divided into the Brown Family Bdu<:auona.I Tn18t and. the James 

Brown "I feel Good" T1ust after his death. 

After extensive litigation to dctenninc the identification of beneficiaries, the Q\\inorship of 

assef.s, and the identification of fiduciaries; all beneficiaries of the estate and trust came to a 

global settlement and entered into a wrjtten settlement agl'eement The Settlement Agreement is 
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attached to th<J complaint as .ExJu"bit A. The Settlement Agreement was approved by the 

H~le Doyet A. Early, lII, qn May Z6, 2009, by an <>nlcr Approving Settlanent ~em. 

,vhlcb is attached to the complaint u Exhibit B. Pursuant to the Settlement Agreement,. the 

estate plan of' James. )3rownwas revised to create a '4Settleanent Entity' in which are vested all 

asaets. tnohlding all royalties. tangibl6 and intangible property of James Brown. The order 

provides 'that: "A charitable trust substantially similar to the August 1, 2000 In-evocable Trust 

(hereinafter tho ••Charitable n-ust'') shall be ~tcd and/or maintained and -ahall be valid and 

enforteable,., The order il1Bo affirmed the provision of the settlement agreement that a 

professional fiduciary, Russell Bauknight, wotdd repla<:c Bucltanan and l>e>pc as fiduciaries of 

both the Estate of James Brown and as trustees of the August 1.,. 2000, Inwocat>le Trust <>f James 

Brown. 

Plaintim are all of the be.Mfiqiariea of the settlement trust, including the South Carolhla 

Attorney General. Defendants ·an,. fonner fiduciari~ of Brown~a estate and trust. This mt 

alleges mismanagement of the estate and trust by ~ts. 

By Order of the Hol10l'8ble Doyet A. Barty. m, dated May 26~ 2009, Russell L. 

Bauknight was named Trustee oftbe James Brown 2000 Irrovi>cable Trost and the Jam.cs Brown 

Legacy Txust, as. well as Personal Representative ofthe &tate of James Brown, Mahagement of 

the t:rost estate bas t•en place exclusively at Bauknight's offices at 1517 GJ;;Mris St~e~ 

Coh1mbia. Sou di Cat"Dlina, where all of 'the trust ~s and trust records arc: mamtained, This 

office is located in RJ~d County. South Ca~lina. 

ANA'µYSJS 

1~e distinction between subject matter jurisdiction and venuo is an important one in the 

law. The tenns a~ not synonymous. Subject roaucr JUrisdiction is 'the power to licar and 
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detettnine cases of the general class to wbwh the proceedings in qJJCStion belong.• On the .other 

hand, venue is the. place Qt geographical location oftrial" Dow v. Gold Kjst. Inc,. 314 s.c. 235, 

231-238, 442 S.E.2d 598, 600 (1994) (intern.al citatiou omitted). In South Carolina~ venue 

refers to the.county in which the actiQJl should be brought. In re AsbestosisCas¢1, 2'76 S.C. 5193 

581,281 S.E.2dll2, 11$ (1981) (allrogated ()Jl·otber grounds by Wl)alev v, caX 1'!1!MJ) .• 1nc., 

362 SJ! 456, 609 SJ!.2d 286 (2005)). 'Ibb Dofewiants allege that subject matter juaisdiction i& 

impropel'., They confuse subject matter junsdiction awl venue. Slltject matt,crjurisdiction over 

this Sllit is properly laid in •~ Chcuit Court, having been originally filed. i" Prpbate Court ~nd 
, 

then removed .from the P~bate Court. S,a Older for Removalof July 19, 201 O. Defendants also 

contend ~t ven:ic. should be in Aikon County. Plaintiffs ·assen that venue ahould 1,mmin in 

Richland County. 

The South C.arolina Trust Code has its ~n venue statute for proceedinjs involving 

trusts: 

Except as oth~iso provided in SlJbsection (b), venue for a j\ldicial 
proceeding involving a trust is in_ the county of this State in which 
the trust's principal pt.ce ofadmbdatratlon is 01·will be locat«I 
and, if the trust is -0r0ated by willand tho estate is not yot closed, in 
the county in which the deced~•s estate is being administered. 

s.c. Code Ann. § 62,-?;,204(a) (1976, as hlended) (emphasis added); As ahpwn above, Jwes 

Brown did not have a t~cntary trust created under bis ,viii, but rather an inter vivos trust, so 

the Jast phrase about the (:Otmty in which the estate is adnunistered is inapplicable. Courts lllllSt 

tum to a aeparate scctitin of the Trust Code tQ determine what constitutes a tri.lstis "principal 

place of admmisliation'': 

Ullless otherwise designated by the terms of a trust, tll~ pri11cipal 
place of administration. of a uust is the trqstee's 11snal piace of 
buamess ,,.here the record• pertru11tng to the trust are kept. or 
at the trustee•, residence ifhehu ~ such place of business ... 
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S.C. Code Ann. §. ti2~7•lO8(a) (1976, as amen®d) (cmphaa.is added). The ~tutc designates fhe 

trust~•s place Qf business, that .j;, •~ ploCc Where ~e recortl$ ate l<:ept, not .the county of th~ 

tntSt settlor~s residence ot the county of residenee or tllo. trust beneficiaries, wr a very practical 

reason. It :is nec;essary for the courts in ~ plac:.e wberc ilw trust records are kept •tllld the tl1J$t 

assets are held to deal with trust 1itigation. In tho case ,t bar, the ~ of tho trust are 

voluminous !llld 1:>e~ hundreds of bankers boxes, 

The professional tmstee in this matter is Russell L. Ba\llcnjgbt. Mr. Bau~t•s USlllll 

place of b11Sittess. is at bis accounting firm, Bauknight Pi~ & Stonner, P.A., located at 1S17 

Gervais· Street, Columbia, South Carolina 29201. The .ftcords pertaining to the trust ire kept at 

this location, which is in Richland County. South carotina. Flil'ther, the trust agreement itself 

doesnotdesignate a diffe1:oot principal place of admmiitration. 

Based on Scetio111 108(a) and 204(a) of the Trust Code. ~ue is proper in Rithland 

County. Bv0n if this Court were to detenninc that venue inight be proper m eitiw Richlan~ or 

Aileen Counties, which it does not, the commcnQCtntnt of this proceeding ill Richland Co\Ulty 

prior to any filing in Aiken establishes pro~ venue in Ricbland County. ~ S.C. Code Ann. § 

62:-7-204(0) (1976, -as ~ded), This Court notes that the prior tl'Uatees, Pope and Buchanan. 

also adm~stered the It.revocable Trust in Richtand County, ea the Aug\1St lO, 2007, order of 

Judge Early directed th~ trust rccoids to be delivered to 1218 Taylor Street in Columbia. which 

was Pope's office. 

Defendants argue that the .1nattcrs raised in the complaint 1-e1$ to an action p1eviously 

filed in Aiken County. This Court disagrees. ~e_ complaint alleges causes of action which ~ 

completely distinct from the prior estate litigation among the beneficiaries and the fo1mer ' 

personal representatives of the estate. Section. 62..:7-29l(b) of the South Carolina Tn1st Code 
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provides mat .. [a] ~ Qnd« this section dqes not result ·iJl. co,itinuing fQpetVisoey 

proceedings... This trust litigation ag,ainst the funner trust~ is lDU'elated to the prior litigation 

involving James Brown•s estate or lt·ttst, 

CONCLUSION 

Venue is proper in Ricltland County because it ls the principal place of administration for 

the tnJsts at issue in this litigation. Bven if venue were also proper in Aiken County; the initial 

commencement of this action i.ti. Richland County requires that vedlle remain in Richland 

County.· 

IT ,IS THEREFORE ORDERED THAT Defendants' Motion to Change Venue is 

DENIED. 

Signed this. <g day of '72kt: 2010 
at Columbia, South Carolina. 
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STA TE OF SOUTH CAROLINA 

COUNTY OF NEWBERRY 

Adele J. Pope, 

Plaintiff, 

v. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina and 
James Brown Legacy Trust, by 
Russell L. Bauknight, its Trustee, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

AND IN OPPOSITION TO 
SUMMARY JUDGEMENT 

INTRODUCTION AND BACKGROUND 

The Office of the Attorney General has a long history of advocating the impol"\a._!lCe ~the 
I'' c;:t ~ 

Freedom of Information Act, but whether the documents Plaintiffs seeks are subject to~scl~re i 
~~ ~ :2~·-

under FOIA is not the real issue in this case. Despite the numerous motions pending%~is @e I e ~ . 
• f1'"\ ft"\'1' 

and seemingly countless affidavits submitted by Plaintiff, the suit presents very simp~~uesif 0~ • 
t.flc, r "'"" 

deference to ongoing judicial proceedings and court rulings in another county that d;pr~ tt§. ..<. 

~ 
Court of subject matter jurisdiction in this case. These issues are all directed to whether Plaintiff 

can bring a separate Freedom of Information Act action in Newberry County to sidestep or make 

an end-run around pending judicial proceedings in Richland County involving the same 

documents that are at issue in civil discovery in Richland. The November 30, 2011, Order of this 

Court in the related FOIA action, 2011-CP-36-379 (copy attached), consolidated that case with 

Richland case Bauknight, etc., McMaster in his capacity as Attorney General, etc., et al, v. Pope 

and Buchanan, 20 I 0-CP-40-4900, and encouraged the parties to the instant case to consent to 

consolidation with case 4900, but Plaintiff has shown no interest in doing so. Order at p. 6, note 
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7. She has, instead, moved for reconsideration of the Order in Case 379 and continued to file 

numerous affidavits in the instant case. 

For reasons discussed below, the Defendant Wilson's Motion to Dismiss should be 

granted which will moot all other issues. Alternatively, his Motions to Strike should be granted 

to strike the multiple affidavits of Plaintiff that are riddled with hearsay, speculation and 

completely irrelevant material. Plaintiff's Motion for Summary Judgment should be denied 

because of the pending Richland motions, because the Defendant Attorney General has not 

answered the Complaint and should be given an opportunity to address the FOIA substantively if, 

arguendo, this case is not dismissed and for the other reasons discussed below including the 

failure of Plaintiff to mail or deliver the FOIA request to the Attorney General's Office. 

The relationship of the instant action to Richland proceedings is set forth in Plaintiff's 

complaint. Instant Plaintiff Pope acknowledges that she is the Defendant in a Richland County 

suit brought by the former Attorney General McMaster and the current trustee of the James 

Brown Legacy Trust. (2010-CP-40-4900). She contends that the Richland suit alleges that she 

caused millions of dollars in damage to the Legacy Trust and that her and her co-defendant's 

valuation of the trust was incorrect and improper. The Court issued a ruling in case 4900 that 

stated that venue of that case was proper in Richland County because it was the principal place of 

administration of the trusts at issue in that case. Order, The Honorable L. Casey Manning, 

November 8, 2010, Exhibit A to Attorney General's Motion to Dismiss. 

Despite the pendency of the Richland action, Plaintiff alleges that she personally sent the 

Attorney General a FOIA request from her Newberry Office, dated June 30, 2011, for records she 

alleges are related to the Trust. Complaint, p. 4, 118. Plaintiff asked for the following 
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documents in a letter addressed to the "Custodian of Records of the Office of the Attorney 

General": 

l. The final and all drafts, signed and unsigned , of the James Brown Legacy Trust. 

2. All correspondence, email and/or other communications between any member of 

the Office of the ... Attorney General and Russell L. Bauknight between August 

I, 20 I 0, and May 4, 2011 related to the value of the assets of the Estate of James 

Brown and / or the James Brown 2000 Irrevocable Trust. 

The documents requested in the Freedom of Information Act request of the Attorney 

General are the subject of pending Motions in case 4900 as Plaintiff acknowledges; Plaintiff's 

Return to MTD, p. 2, 16; See, also, Exhibit D to Complaint, i!2b; MTD ExhibitB, Motion to 

Compel, p. 3, ,i 3, June 7, 2011 ["[a]ny and all documents which support any position you may 

have as to the value of the James Brown assets as of December 25, 2006."](attachments to 

Motion omitted); MTD Exhibit C, Motion for Protective Order and including Exhibits D 

[appraisals] & E [objections to appraisals] thereto (exhibits B & C (including Exhibits D & E) 

are attached in support of only the Rule I 2(b )(8) Motion). 

I 

THE DEFENDANT ATTORNEY GENERAL'S MOTION TO DISMISS 

Lack of Subject Matter Jurisdiction 

Both grounds for this motion are affected by the exclusive jurisdiction of the Richland 

County Court of Common Pleas as to the documents at issue and its rulings in this case. 

Because of those proceedings, the Court lacks subject matter jurisdiction in the instant case as 
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discussed above and below. Rule 12(b)(3). 

A 

Improper Venue 

Venue is improper in that, in related litigation, the Honorable Casey Manning has already 

determined that venue should be in Richland County because it is the principal place of 

administration for the trusts at issue in that case which are also the subject of the instant suit. 

Bauknight, etc., McMaster in his capacity as Attorney General, etc., et al, v. Pope and Buchanan, 

2010-CP-40-4900, November 8, 2010 (copy attached as Exhibit A only in support of 12(b)(3) 

motion). Plaintiff cannot evade that order by bringing a separate FOIA action in another county 

not connected to case 4900. One Circuit Judge cannot overrule another Circuit Judge. Cook v. 

Taylor, 272 S.C. 536,538,252 S.E.2d 923, 924 (1979); Enoree Baptist Church v. Fletcher, 287 

s:c. 602, 603, 340 S.E.2d 546, 547 (1986); Department of Social Services v. Laura D. 386 S.C. 

382, 688 S.E.2d 130 (Ct. App., 2009). Although this authority appears to arise in the context of 

different circuit judges within the same case, Plaintiff cannot attempt to split off a document 

issue pending before the Courts in Richland County, put a FOIA label on it, and get a Court in a 

different County to step in and rule on a matter pending in Richland. Our Courts were not set up 

this way. 

Further, even if, arguendo, the Richland venue Order were not controlling, under S.C. 

Code Ann. § 15-77-50 (1976), suits against officials of the State in their official capacities must 

be brought in the circuit where such question, action or controversy shall arise, and the 

Complaint does not allege a basis for venue in Newberry County. Plaintiff claims that her office 

is in Newberry, but she is using that office as an attempt to avoid raising this issue in Richland 
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where she and the other parties are already represented by counsel. She cannot splinter the 

Richland action this way and set up one Court in Newberry against another in Richland County. 

She characterizes the FOIA action as different, but it is a different theory involving the same 

documents. Venue should be in Richland where the other suit is pending. 

B 

Another Action is Pending Among the Same Parties 

The Defendant Attorney General recognizes that this Court has ruled against him on this 

ground in the similar Pope case 201 I-CP-36-379 (Order filed November 30, 2011), he maintains 

the arguments below to preserve them. That Order provided for the consolidation of case 379 

with case 4900, supra, in Richland County and also encouraged the parties to the instant case to 

consent to consolidation of this case with case 4900. Order at p. 6, note 7. That Order is now 

the subject of Plaintiffs Motion for Reconsideration. Subject to his defenses in his Motion to 

Dismiss herein, he believes that the instant case should be consolidated with case 4900 in 

Richland County. 

Another action is pending among the same parties as to the same or substantially the same 

claim under Rule 12(b)(8). Bauknight, etc.,et al, supra. Although the claims in the complaints 

are not identical, that suit is the subject of a number of allegations in and a lengthy exhibit to the 

instant complaint. See, eg. Complaint at paragraphs, 7-11 and Exhibit D to Complaint (all 

references to this exhibit are subject to Motion to Strike, infra). Moreover, the documents 

requested in the Freedom of Information Act request of the Attorney General are the subject of 

pending Motions in case 4900. See, Exhibit D to Complaint, 12b; Attached Exhibit B, Motion to 

Compel, p. 3, ,r 3, June 7, 2011 (attachments to Motion omitted); Attached Exhibit C, Motion 
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for Protective Order and including Exhibits D & E thereto. Plaintiff is essentially pursuing 

through the instant suit the same discovery issues that are pending before the Court in Case 4900. 

Therefore, this case is subject to dismissal under Rule 12(b)(8). 

This defense is closely related to one of concurrent jurisdiction under which the first court 

to exercise jurisdiction controls the case. The rule is well settled that "where there is concurrent 

jurisdiction, the first tribunal to acquire jurisdiction has exclusive jurisdiction." Richardson, 

Plowden, Grier & Howser v. Pyle, 472 S.E.2d 232, 233 (1996)(fee dispute matter). Although, 

as follows, Tucker v. Tucker, 264 S.C. 172, 177-78, 213 S.E.2d 588, 590 (1975) discussed the 

rule in the context of administration of an estate, its reasoning and holding apply to the instant 

case, as we II: 

While it is true that the circuit court has general jurisdiction in civil 
matters, once the forum for the administration of an estate has been chosen, the 
forum or court so assuming jurisdiction has control of the administration of the 
estate and parties interested in estate matters should apply to the judge of the 
court. Administration of an estate cannot be in two courts simultaneously. 
Counsel for the appellant argues, and counsel for the respondent admits in his 
brief, that the Probate Court of Chesterfield County has jurisdiction to hear an 
action for the removal of an executor. 

A discussion of the question involved is to be found in 20 Am.Jur.2d 
Courts § 128. 

'C. Priority Principle as Controlling Exercise of Concurrent Jurisdiction 
's 128. Generally. As a rule the exercise of concurrent jurisdiction is 

controlled by the principle of priority. According to this principle the court of 
concurrent jurisdiction that first exercises it thereby acquires exclusive 
jurisdiction to further proceed in the case. In other words, once a court of 
concurrent jurisdiction has begun to exercise its jurisdiction over a case its 
authority to deal with the action is, subject to appellate review, exclusive until it is 
completely disposed of, and no other court of concurrent jurisdiction may interfere 
with the proceedings thus pending .... 

'In several opinions 'comity' has been indicated as a motive of the courts 
to abide by the priority principle, but it appears that it is a legal duty of a court to 
abide by it, and that the rationale_ of the rule is to reduce the possibility of the 
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conflicting exercise of concurrent jurisdiction, especially to reduce the undesirable 
possibility that a case involving the same subject matter and the same parties be 
simultaneously proceeded upon in more than one court. Several cases have 
pointed out that the applicability of the priority rule does not depend on whether 
one of the two courts of concurrent jurisdiction is superior in rank to the other 
such court .... ' 

See also, Jordan v. Moses, IO S.C. 431, 433 (1879) ("no proposition is better settled than that 

where two tribunals have concurrent jurisdiction, the one which first obtains possession of the 

subject must adjudicate, and neither party can be forced into another jurisdiction.") State v. 

Howell. 220 S.C. 178, 66 S.E.2d 701 (1951 )(criminal proceedings); see also Sparrow v. Nerzig, 

228 S.C. 277, 89 S.E.2d 718 ( 1955). Similarly, issues regarding the same documents cannot be 

in two courts, one in Richland and the other in Newberry. When the Richland Court has 

exercised jurisdiction first, it now has exclusive jurisdiction over the matter and this Court lacks 

subject matter jurisdiction of this case. 1 Rule l 2(b )(I), SCRCP. 

II 

THE ATTORNEY GENERAL'S MOTION TO STRIKE SHOULD BE GRANTED 

The Attorney General has moved to strike at least 14 affidavits filed by Plaintiff in this 

case2 some of which are attachments to other affidavits, and some related exhibits of Plaintiff. 

I "Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction 
of the subject matter, the court sha11 dismiss the action." Rule 12(h)(3), SCRCP. 

2 Plaintiff has also filed on Monday of this week a fifteenth affidavit which is her seventh in 
this case. This affidavit addresses attorneys fees and costs which are premature at this stage of 
this case. The Defendant reserves the right to move to strike this affidavit also. 
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At least 6 of these affidavits were executed by Plaintiff, herself, and many of her affidavits are 

filled with vitriole and baseless speculation. All of the affidavits should be struck because they 

are irrelevant and also because many of them are not based upon personal knowledge, contain 

hearsay, and are speculative. Examples abound of these violations by Plaintiff of the basic rules 

for affidavits some of which are set forth below: 

I . Affidavit attached to Complaint 

p.2, ,i 5 "agent (of party not involved in instant proceeding] advised that if Bob 

and I did not drop a pending James Brown appeal AG ... [note omitted] would 

to[sic] sue us .... " [hearsay, irrelevant] 

p. 3, ,r 7 Augusta Chronicle cite [hearsay] 

p. 3, ,is," I believe the Retention Agreement will show whether AG McMaster .. 

. was in fact acting to punish Bob and me 

knowledge; speculation] 

2. Affidavit Opposing MTD, September 6, 2008 [sic] 

·" (lack of personal .... ' 

p. l, i/2 "public documents, which, I believe, will tell the scandalous story" [lack 

of personal knowledge, irrelevant, speculative] 

p. 4, ,r2s, "I still wonder, and believe the public documents AG . . . 1s 

withholding will tell me" [lack of personal knowledge, irrelevant, 

speculative, hearsay] 

p. 4, i/30, "I believe the public documents will show .... " [lack of personal 

knowledge; speculative] 

p. 3, i!16 On April 30, 2010, ... attorney for Brown's companion ... threatened 
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that... had already hired contingency-fee lawyer" [hearsay. irrelevant] 

3. Supplemental Affidavit. September 16, 2011 

Directed to earlier affidavit applying to other Defendant 

p. 3, ,rs quotations from The Enquirer which she acknowledges in paragraph 6 is 

not entirely accurate [lack of personal knowledge, hearsay, irrelevant] 

4. Affidavit in Further Support, October 6, 2011 

p. 4, ,r10, speculation about what requested documents will show [speculative, 

lack of personal knowledge, irrelevant] 

p. 4, i-111, chronology including some hearsay such as April IO statement of agent 

for person not involved in instant litigation[ hearsay, irrelevant] 

p. 8, ,r,r15 and 16 speculation about what requested documents will show. 

5. Affidavit and exhibits attached to Motion for Summary Judgment 

p. 3, ,r,r 7-9 speculation about documents and other matters [lack of personal 

knowledge, speculative, irrelevant] 

Exhibit F to MSJ, p. 15 quotations from persons not involved in the instant suit 

[hearsay, irrelevant] 

6. Affidavit of Summer, December 8, 2011, attached to Smith affidavit, December 9, 2011 

,r,r 16 - 18 references to what others have said in readings or elsewhere [hearsay, lack of 

personal knowledge] 

7. Affidavit of Summer, January 5, 2012 

i-125 "Dallas informed me" (hearsay) 

i-128 "Brown told me" (hearsay) 
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8. Affidavit of Smith, December 9, 2011 

16, attachment of draft article [hearsay] 

9. Affidavit of Pope, January 6 

p. 3 "Bauknight secretly tells IRS" [hearsay] 

"The rule governing summary judgment provides that '[s]upporting and opposing 

affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible 

in evidence, and shall show affirmatively that the affiant is competent to testify to the matters 

stated therein."' Rule 56(e), SCRCP (emphasis added). Dawkins v. Fields, 354 S.C. 58, 64, 580 

S.E.2d 433, 436 (2003). Because all of the affidavits appear to be directed to summary 

judgment, they must meet this standard of Rule 56( e) rather than Rule 11 ( c) which provides that 

affidavits and verifications may include matters stated on information and belief. 

In numerous respects, the affidavits clearly fail to meet standards of being based upon 

personal knowledge and containing admissible evidence. They contain inadmissible hearsay and 

refer to news articles 3 which are not admissible. In particular, all of the affidavits are irrelevant. 

Many of them contain Plaintiffs account of litigation related to the James Brown estate and the 

Legacy Trust and allegations about why she needs the documents, but all of those statements are 

irrelevant to whether she is entitled to the documents under FOIA. As set forth above, Plaintiff 

is not permitted to bypass proceedings in Richland County pertaining to the trust, but even if, 

arguendo, she could bring this separate FOIA action in Newberry County, all that is relevant to 

3 Trustees of Erskine Coll. v. Cent. Mut. Ins. Co., 241 S.E.2d 160, 162~63 (1978). 
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her request is whether Plaintiff is entitled to the documents at issue under the terms of FOIA. 

That statute does not contain standards of disclosure based upon alleged importance or need. 

S.C. Code Ann. §§30-4 through 30-30-4-50, et seq. Plaintiffs lack of entitlement to the 

documents is discussed infra regarding her motion for summary judgment, but those grounds 

have nothing to do with the alleged need for or importance of the documents. 

III 

PLAINTIFF IS NOT ENTITLED TO SUMMARY JUDGMENT 

A 

Plaintiff Cannot Use FOIA To Bypass Judicial Proceedings In Richland 

Nothing in FOIA, the Rules of Civil Procedure or the Court system of this State would 

permit Plaintiff to make a FOIA request outside a pending judicial proceeding involving 

discovery motions pertaining to many of the same documents. See exhibits submitted with 

MSJ. She cannot avoid the Richland proceeding through this process. 

Even if discovery motions were not pending in Richland, legal authority suggests that 

Plaintiff would not be permitted to use FOIA as a discovery tool regarding those proceedings. 

Clearly she is attempting to use FOIA as a discovery tool because her affidavits contain lengthy 

accounts regarding the pending Richland litigation from her perspective. The Order of the late 

Marc Westbrook submitted by the Defendant Wilson (Lominack v. Myers,2002-CP-32-1890, 

Ocober 25, 2002 stated that "it is well settled case law that the FOIA is not intended as a 

substitute for discovery and was not enacted to provide procedures for obtaining information 

during litigation or to benefit private litigants." Although our Supreme Court has not expressly 

addressed the issue in the civil context, it has recognized that FOIA is not to be used to bypass 
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discovery in criminal proceedings. Evening Post Pub. Co. v. City of N. Charleston, 363 S.C. 

452, 459, 611 S.E.2d 496, 500 (2005). 4 Moreover. our Supreme Court has recognized that "[i]n 

construing the federal FOIA, the United States Supreme Court has held that the FOIA does not 

supplement or displace the applicable rules of discovery. John Doe Agency v. John Doe Corp., 

493 U.S. 146 (1989); National Labor Relations Board v. Robbins Tire and Rubber Co., 437 U.S. 

214 (1978)." State v. Robinson, 305 S.C. 469, 476-77, 409 S.E.2d 404,409 (1991). Although 

Robinson involved criminal proceedings, the State Supreme Court's recitation of the federal rule 

suggests that it would apply the same limitation on the use of FOIA as a discovery tool as Judge 

Westbrook did; however, this issue need not be reached because judicial proceedings are already 

pending in Richland regarding the same documents, and this Court should not allow Plaintiff to 

bypass those proceedings nor issue a ruling contrary to the stay order in Richland. 

B 

The Defendant Attorney General Has Not Answered the Complaint 

The Attorney General has filed a Motion to Dismiss the Complaint which should be 

granted. Even if, arguendo, the Motion were not granted, he should be given the opportunity to 

Answer. Although Rule 56 allows a summary judgment motion to be made before an answer is 

filed, the standards for granting the motion are much stricter. As stated in 

Gutterman-Musicant-Kreitzman, Inc. v. I. G. Realty Co., 426 So. 2d 1216, l 217-18 (Fla. Dist. Ct. 

4 As stated in Robinson, "the Court of Appeals misapprehended that Robinson merely reflects the 
widely accepted principle that FOJA is not to be used by those under criminal charges to 
circumvent the limitations of discovery. See, e.g., State ex rel. Wyant v. Brotherton, 589 S.E.2d 
812, 816-17 (W.Va.2003); Henderson v. State, 745 So.2d 319 (Fla.1999). That principle is not 
implicated here, because the 911 tape was available through both criminal and civil discovery." 
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App. 1983): 

Although a plaintiff may move for summary judgment before the defendant has 
answered, the motion should not be granted unless it is clear that an issue of 
material fact cannot be presented. At such point in the pleading when the plaintiff 
moved for summary judgment, the plaintiff had the burden of showing the 
absence of any genuine issue as to all the material facts which, under applicable 
principles of substantive law, entitled it to judgment as a matter of law. This 
burden is upon the movant irrespective of whether he or his opponent would at 
trial have the burden of proof on the issue concerned, and it rests on the movant 
whether he is by it required to show the existence or non-existence of facts .... In 
such an instance, the burden is upon the plaintiff to make it appear to a certainty 
that no answer which the defendant might properly serve could present a genuine 
issue of fact. 

Certainly, Plaintiff cannot demonstrate that an issue of material fact cannot be presented or that 

"no answer which the defendant might properly serve could present a genuine issue of fact." Id. 

As set forth in the affidavit of Tracy Meyers, Senior Assistant Attorney General, the Office of the 

Attorney General was not properly served with the FOIA request at issue. 

C 

Plaintifrs Apparent Failure to Mail or Deliver the FOIA request to the Office of the 
Attorney General Defeats Any Alleged Entitlement of her to Relief 

As stated in Ms. Meyers Affidavit: 

She never received from Ms. Pope the June 30 letter Ms. Pope claims to have sent 
to the Office of the Attorney General. She requested checks of Office mail logs, 
none of which showed that the letter had been mailed or delivered to the Office of 
the Attorney General by Ms. Pope or her attorney which is necessary to require a 
response from this Office under FOIA .. 

4. Attachment of the June 30, 2011 letter to the complaint in the [instant] suit 
does not constitute a request under FOIA to which the Office of the Attorney 
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General must respond. 

This affidavit is consistent with the terms of FOIA, itself. Section 30-4-30 ( c) states that 

"[e]ach public body, upon written request for records made under this chapter shall within fifteen 

days . . . of the receipt of any such request notify the person making such request of its 

detennination ... « Therefore, the public body must receive a written request from the person 

making the request. According to Ms. Meyer's affidavit, she did not receive the request in this 

manner. Attachment of the FOIA request to the Complaint in this suit alleging a failure to 

comply, does not constitute a mailing or delivery of the request to the Office of the Attorney 

General. Accordingly, Plaintiff cannot obtain judicial relief under FOIA when she has not 

complied with the terms of that statute. 

D 

Even if This Court Were to Rule that the Defendant Must Respond Substantively to the 
FOIA Request, Exempt Matters May Be Withheld 

Even if, arguendo, this Court were to find a failure to respond to the FOIA, the Defendant 

Attorney General is still entitled to determine if any requested matters are exempt from 

disclosure. Litchfield Plantation Co., Inc. v. Georgetown County Water & Sewer Dist., 443 

S.E.2d 574, 575 (1994) ("We decline to hold these exemptions can be waived by the public 

body's failure to respond within fifteen days.") 

CONCLUSION 

The Freedom of lnfonnation Act is a very important law, but it does not permit Plaintiff 

to bypass other judicial proceedings or, in effect, ask one judge to overrule another. For the 
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foregoing reasons, this Court should grant the State's Motion to Dismiss, alternatively grant its 

Motions to Strike and deny Plaintiffs Motion for Summary Judgment. Alternatively, and subject 

to these defenses, the Defendant Attorney General consents to consolidation of this case with 

case 4900 in Richland. 

January 11,2012 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

J. EMORY SMITH, JR. 
Assistant Deputy Attorney General 
Post Office Box 1 1549 
Columbia, SC 292 I I 
(803) 734-3680 

BY~~----=-- 2---

ATTORNEYS FOR THE ATTORNEY GENERAL 
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.• . 

STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 
Plaintiff, 

V. 

Alan Wilson, in his capacity ,as 
Attorney General of South Carolina, 
and James Brown Legacy Trust, by 
Russell Bauknight, its Trustee 

IN THE COURT OF COMMON PLEAS ) 
) 
) Civil Action No. 2012-CP~-350 
) (formerly Newberry,Cty. Case No, 2011...CP-$-364) 

) 
) AFFIDAVIT OF ADELE J. POPE 
) OPPOSlNG CONSOLIDATION 
) and 
) SUPPORTING EXPEDITED RELEASE 
) OF DOCUMENTS REQUESTED 
) under ?-7 --~ 
) S.C. FREEDOM OF INFORMATI~ At::r 
'), (1'F' OIA' ") ' ::.; _..,..1 

. . (:j ~};.• rri 
• l • \ t·~ 

> f2~ ;) ) ,...,M -
Defendants. ) ~:7-t ?: 

(./)~ _,,. 
. n E .. 

(JJ 

7) -Personally appeared before me, Adele J. Pope, who being duly swom, ~08e$ 

and says: 

1. l am informed and believe that Attorney General Wilson, who has already 

delayed my valid FOIA request for nearly 8 months,. filed a motion to consolidate this 

FOIA case with Case No. 201 0-CP40-4.900 ("Case 4900") for the improper purpose of 

covering up wrongdoing within the Office of the AG and by Russell Bauknight, who 

serves at the pleasure of the AG, by delaying my FOIA rights for years, effectively 

denying them. 

The AG/State is not even a proper party to Case 4900 

2. I am informed and believe, the State/AG is not even ~ legal party to, Case 

4900. 

3. In Case 4900 Kertneth Wingate, Esq. and his firm Sweeney, Wingate & 

Barrow (collectively "Wingate'1 purport to be the sole attorney fQr both AG McMaster 
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.. 

and a dozen private clients. 

4. No AG or assistant has ever appeared as· counsel or signed a pleading in 

Case 4900 since its filing 21 months. ago. AU have been $igned and filed by Wingate. 

5. During this period Wingate has, I believe improperly, purported to. represent. 

s:tJJQ_t)e the sole attgrtiey in .case 4900 fQf. two AGs. 

6. Having followed AstraZet1eca Pharmaceuticals, LP vs. Alan Wilson, 

Spartanburg County Case No. 2011-CP-42-1213, wherein AstraZeneca seeks a 

declaratory judgment that the AG's contingency fee agreement with outside counsel in 

litigation against AstraZeneca is void andlor ·v1olates AstraZ'eneca's constitutional rights, 

I note that the AG 8$Serts that Due Process is met when special counsel participates 

with the AG in a case IF: 

a. The AG signs all pleadings; 

b. The AG control$ the litigation; 

c. The AG actively participates in the case: 

d. The AG, by such control, assures.that specialcounselacts properly. 

7. None of that ts the case in Case 4900. 

8. I am informed .and believe thcit AG Wilson, by seeking consolidation with 

Wingate;s Case 4900, has added to the coverup of McMaster and Bauknight's actions, 

and attempting to mask Wingate's improper assertion in Case 4900 that he speaks for 

the State. 

Consolidation will compromise the Lewis Firm's support of 
Brown's true estate plan and the James Brown "I Feel· Good'' Trust 

9. Distinguished attorney Camden Lewis, Esq. and his firm 
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(collectively "Lewfs") were engaged by Bauknjght to represent the McMaster--created 

Legacy Trust, never a part of Brown's true estate plan. 

10. The Legacy Trust was MeMaster's vehicle for taking over and destroying 

Brown's true estate ptan, reducing The James Brown "I Feel Good" private foundation 

from about $80 Million to almost nothing. 

11. Consolidating. this simple FOIA case with a case in which Lewis must defend 

- or appear to defend - actions which destroy the very estate plan he vigorously sought 

to uphold presents troublesome issues. 

12. I ar'n informed and believe that AG Wilson and Bauknight, with knowiedge of 

the ;problem; engaged Lewis and sought consolidation to help Wingate cover his 

improper bringing of Case 4900; to .lend Lewis' credibility to Bauknight's outrageous 

$4.7 Milfion vaiuation ofthe music empire; and to mire my simple FOIA request in years 

of controversy. 

13. In 2007 Lewis served as litigation counsel to James Browni-s true estate 

plan, representing David Cannon, Albert Dallas and Al Bradley {the "Canooo Group") 

only as fiduciaries. 

14. Lewis vigorou$ly defended Brown's estate p1ari; including The .James arown 

''I Feel Good" Trust, to which Brown gave his entire $85 Million music empjre. [Ex .. A] 

15. Lewis resigned as counsel to Cannon on August 10, 2007 and the remaining 

fiduciaries on November 20, 2007 as it became known thEd: 

a. Affidavits .ofthree Brown children asserting the Cannon Group 
knows the location of hidden assets, possibly including money buried at 
Brown's Home Estate, are reliable, 

b. Of the $79 Million Cannon got for Brown between 1999 and 2006, 
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Cannon took $17 Million; never filed proper tax returns for Brown. as he 
committed to do; and failed to report or pay taxes on most of what he 
took. ,[Ex. B] 

c. Cannon took $900;000 from Brown in 2006. 

d. In June 2007 the Cannon Group proposed to seu the music 
empire for$100Mitfion; get $15 Million of commissions; and also 
get secret options or a "kickback" from the purchasers: 

e. In July 2007 Atlanta law firm Powell Goldstein ("PG"J helped 
the Cannon Group with a secret ,attempt to tnove Brown's Trust to 
Georgia, just as Cannon's takings were about to be.discovered1• 

f. C~nnon/Oalla~ fabricated a post-death Schedule B to Brown's 
Trust and passed ft off as part of the 2000 Trust 

g. In 2007 Cannon sent $1 Million to Honduras for a home. 

h. In the fall of 2007 Cannon and DaHas lied to the AG$ of 2 states about 
Robert Buchanan, Jr. and rne to cover up their wrongdoing. 

4. Lewis and their fiduciary .clients, who .still vigorou$Jy assertthe validity of 

i The discovery by Bob Buchanan, Jr. ("Bob'?), members: of the Lewis Finn and me on 
July 17, 2007 of the $900,000 Cannon took in 2006 is described on Sch. B,.3 stipulation we 
prepared with the Lewis Firm in November 2008 (with my current annotation}. Of the $900,000 
Cannon use<i only $18(),000 forlegitimate expenses. The Lewis Finn's clients were present it1 
the fall of 2007 when the $5 MHlion "check to nobodf' which Cannon took in-1999 was 
:discovered. Cannon's $5 .Million taking in 1999 was consistent with his deposition testimony 
that he was "paid'' $4;9 Million in 1999 when Bt<'.>'Wll cfosed the TIAA deal. 'It also conforms to 
Trust Counsel Wm. Hammond's statements that there were $6 Million of"expenses" from 1999 
that accountant Phil Farr could not account fur. 

Cannon and Dallas, on the day Cart.non resigned, agreed to release of the PG file, but later 
PG, Cannon and Dallas rent$ed to deliver the file in accordance w:i.th Jg. Early's August 10, 2007 
Order directing Dallas. de;; So; Aft:er teoninating the Lewis Firm~ Cart11on and Pallas both told. the 
Court that they had never ,engaged ,PG, even though PG had billed the Estate $48,225 on 
September 15, 2007. WhenPG's $48,225 re-bill arrived in April 2008 Dallast then-attorney 
Wayne Byrd, Esq,, infonn.ed the Court. that his statement to the Court for Dallas that PG had 
never been hired was incortect. 
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Brown's estate plan., gathered information which confirms: 

a. Brown's companion Tommie Rae was not his spouse and, before her 
frauc:tutent marriage ceremony, w~i_ved au rights tQ hi$ pr()perty; 

b. Tommie Rae and 2 of Brown's children were present when 
his valid Estate Plan was executed; witnessed the Advisory Board 
document; and know he was competent and free from any undue 
influence; 

c. The Cannon Group properly valued Brown's worldwide 
music empire at death at $85 Million - $100 Million. 

d. Tommie Rae's diaries - currently held by the Clerk of Court 
of Aiken County- will support that she was not the wife. 

e. James II, not born of any Brown marriage, is the only person 
claiming to be a child born after .Brown's vasectomy and refused official 
DNA testing sought by the l...ewis Firm. 

f. The DNA protocol established by Rodney Peeples, Esq. with the 
Lewis Firm identified 3 biological heirs of Brown: La Rhonda Pettit; 
Jeanette Mitchell; and Cinnamon Partis. 

g, The DNA protocol would have produced. a proper detetmination 
of Brown's heirs, including the 3, not the fabricated "heirs" for 
whom Bauknight serves as trustee. 

h. The Lewis Firm and the Cannon Group agreed to the August 
10, 2007 Order of Jg. Early which made 80 boxes of documents 
Bauknight and Wingate now seek to secrete available for inspection and 
copying by any Interested Person. 

16. Unlike Lewis, who never condoned or participated in any wrongdoing by the 

Cannon Group, AG McMastets staff and Bauknight have maintained a strong 

relationship with the Cannon Group and their advisors, particularly with PG - which 

represented the Cannon Group in secret transactions unknown to Lewis. [See Ex. B, 

with my notations~] 

17. Keith Babcock, Esq. has already had to testify in Aiken to debunk Dallas' 
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false statement that Lewis direeted him to create the fabricated Schedule B. 

18. I am informed and believe that cc>nsolidation of Case 49Q0 and this FOIA 

action will result in enormous unnecessary delay while Lewis sorts out .its duty to 

Brown's true Estate Piah and its former fiduciaries. 

occur: 

19. Also, if this FOIA case is consolidated with Case 4900 the following may 

a. It will appear that the AG has been in Case 4900 since 
the beginning, coveriog.upWingate's improper bringing .of 
Case 4900; and 

b. It may appear that Lewis supports aauknight's $4. 7 Million valuation of the 
mu8ic empire; 

The Parties and Claims in this Freedom of Information Act Case 

20. Parties to th1s FOIA case are AG Wilson; the Legacy Trust and me .. 

24. The claim in this FOIA Case .is for .a copy of the Legacy Trust and 

documents showing the AG's offices communications about Bauknight;s fabricated $4. 7 

Million valuation of Brown's music empire.2 

22. Counsel 'in the FOIA case, art assistant AG, has advised .the Court that he 

knows little of the facts or procedure of Case 4900, 

The Parties to Case 4900 

23. I am informed ~rid believe that Wingate's numerous private clients in Case 

4900 either have no connection to FOJA or are actively seeking to deny-my FOJA rights 

2 Terry Brown, a joint venturer pf felon David Cannon, has a 10-y:~ righttobuy 
Brown's music empire from Bauknight, who serves as Terry's trustee under McMaster's Legacy 
Trust. Terry and his group offered $90 - $100 Million for 1he music empire in 2008 and planned 
to pay options ofa ·•Kickback'~to Cannon from the IPO they were to create. Terry ,and Bauknight 
have now told the Supreme Court there never was an offer sm.g that the music empire is worth 
only $4. 7 Million. Bauknighttold the IRS Bob and I lied when we valued Brown's music empire 
(Publicity Right and rights to more than 800 published and unpublished songs) .&!.d. Brown's 
$13+ Million c1aim &gainst felon Cannon and others at about $85 Million. 
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to cover up their part in the destruction of the "I Feel Good" Trust by taking the music 

empire from which au were excluded for themselves: They include: 

a. Terry Brown - Part of a 2007 prospectus to raise $200 Million 
to buy music empire; then part of $100 offer to buy music empire; 
create lPO; and give options or a "kickback" to Cannon. Now asserts 
music empire, which he claims a right to buy, is worth $4.7 Million. 

b. Deanna Thomas - Deanna filed affidavits and reported to Jg. Early in 2007 
that Cannon and others were secreting assets, including cash buried on Brown's 
home estate. 

c. Daryl Brown - apart of Brown's band which grosseq $18 Million 
.between 2003 - 2006. Now asserts music empire·was worth less than $4.7 
Million when Brown died on Christmas. Day 2000~ 

d. Jas.on Lewis - Sued Buchanan/Pope in Case 4900 for not accepting a 2007 
$too million offer to buy music empire. Now asserts there was no offer and the 
music empire is worth less than $4.7 Million. 

e. Lindsey Br<>wn - A minor when McMaster agreed to destroy her $285,000 
education trust on August 10, 2008. Apparently now condones his action, 

f. tarry Brown - Disinherited from Br<>wn's music empire. Now ¢1airns 4.79%, 
"given" to him by McMaster. 

g.. Tommi~ Rae~ Brown's companion who held bigamous ceremony with 
Brown in 2001 after waiving au rights to property. After .discovery, settled 
Brown's claim to void marriage and DNA test her son - born before the 
bigamous ceremony - by promising never to claim to be common law spouse. In 
addition. failed to comply with requirement for filing Elective Share. claim, which 
was filed in the wrong court (circuit) and did not contain the required summons. 

h. Venisha Brown - incarcerated during critical periods. POA used to signify 
her agreement to destrc>y the "I Feel Good" Trust appears invalid., l>ut Venisha 
refuses. deposition. 

i. Various minors without GALs - Wingate and Bauknight purport to speak for 
3 minors, all residents of Georgia who do not have GAls, 

j. .Bauknight .. Sln.ce May 26, 2009 Bauknight has engaged nearly 15 attorneys 
to help cover up his foibles, including the outrageous less-than $4.7 million 
"appraisal" of the music empire and the documents he gave the "appraisers"who 
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came up with the Appraisal? He is now working with Cannon's former attorneys, 
who now advise Terry and the purchase group which proposed ·options or a 
"kickback" for Cannon.4 

1 L~w)'.ers hired by BauknisJ;it since 2QQ9 to heli, ••pmtect'' what he; a~sertsis a music 
emvire wortb less than $4. 7 when Brown died on December 25, 2006 are: Nexsen Prttet 
la-wyers:(1) Wm. Newsome, Esq.;(2)Freddie Kingsmore, Esq.; (3) Rick Reames, Esq~ (4) Wm. 
Klett. Esq.; (5) David Black, Esq.; (6)Julio Mendoza, Esq.; (7) Wm. Wilkins. Esq.; (8) George 
Scott, Esq.; (9) Todd Boudreaux, Esq.; and others; {l0) Kenneth Wingate, Esq. ( 1 J) Rett 
.Kendall, Esq.; (12) Mark Gende, Esq.;(13) Camden Lewis, Esq.; (14}Ariail King, Esq. 

This is in addition to .the Attomevs .,.. also N'.OW asserting Brown's music empire was worth less 
than 14.7 Milli2n - working since 2007 to take the ''I Feel Good" Trust asse~for tb,eir clients:. 
(15) Louis Levenson, Esq.; (I 6} David Yount, Esq. (18) Lori Crisman, Esq. (l.9) Robert Rosen, 
Esq.; (20) Heyward Carter, Esq. (21) Alan Medlin,. Esq.;(22) Jean Lee, E.sq.; (24) Peter Shahid, 
Esq.; (25) Steven Slotchiver, Esq.~ (26) David Bell, Esq.; Powell Goldstein. Attorneys! (27) Wm, 
Shearer; {28) Wm. Custer; (29) Jennifer Dempsey~ Esq.; and (30); David Bell~ Esq. 

And State-paid Attorneys from the Attorney General's Office who entered the James Brown 
Case· 122 in2007 to help enforce the "I Feel Good" foUildation, wven Brown's entire •• music 
empire; and NOW. assert it was worth less than $4.7 Million and the "{ FeeJ G22g"' Trust, of that 
$,4. 7 Million should get 9nl}' 4 7 l/2% LESS $2 Million: • • •• 

(32) fonner AO Henry McMaster; (33) Asst AO Sonny Jones, Esq.; (34) Asst. AG Mary Frances 
Jowers; (35) Asst. AG J.C. Nicholson, Esq.~ (36) Asst. AO Robert Cook, Esq.; (37) Asst. AG 
Emory Smith, Esq.; (38) AO Alan Wilson; and {39) Asst. AG Tracy Meyers; Esq. 

·These 39 lawyers are supporting Wingate 's attempts. not to release documents request~ under 
FOIA which dtmt<>t1Strate_: Wingate and Ba~ight brought C~ 4900 on ~half-of the State of 
South Carolina and AG McMaster without proper authorization; the dealings and relationship of 
the AG1s office with felon Cannon, his joint venturers and advisors; and the dealings and 
relationship of the AG' s office with Tommie Rae's advisors. 

4 Between $10 Million and $15 Million of the funds taken by Cannon from Brown 
between 1999 and 2007 was never reported on Cannon's tax returns or the tax returns of any of 
the many entities he formed With his wife~ nephew and others, and has not yet surfaced. 2007 
affidavits ofDaryl, Yamaand Deanna and testimony of their attorney Levenson give credible 
evidence thatat least some ofit is buried on Brown's 60-acre home estate. More than$1 Million 
of the money Cannon took is already known to be invested in Honduras, and rnqre is believed fQ 

be there. In .2 ½ years Bauknight has taken no steps to recover the hidden assets. 
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The claims in Case 4900 

24. While the FOIA claims relate solely to acquiring public documents, 

Wingate's claims are for: 

1. Breach of Fiduciary Duty; 

2. Breach of Trust 

25. Bob's and my counterclaims are for: 

1. Abuse of process 

2. Civil Conspiracy 

3. Intentional Interference with .contract 

4. Violation of§ 62-1-106 (fraud under the probate code)· 

26. ln addition, Case 4900 is complicated by numerous issues of first 

impression. 

27. Most complicated in Case 4900 is that Wingate. is the first known private 

attorney in the history of the State, so far as I know, to bring a suit in which he asserts 

that the State/AG is a plaintiff but no AG has signed the pleadings or appeared of 

record. 

28. A further problem 1s that although he has no contract to assert that he may 

speak for the State, Wingate defaulted as to the counterclaims. This raises a host of 

problems about whether the State - which we assert is not legally in Case 4900 -is 

bound by Wingate's default 

29. If Wingate escaped default, and Bob and t were successful in our assertion 

thattens of million of qc,Jlars of damage did, in fact, occur; but it did so as the act of 

Plaintiffs and the AG, a host of additional problems exist about recovery from the State 
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-- not Wingate's private plaintiffs,, 

30. I believe Bauknight's position is best described by words of former AG 

McMaster, who said in February 2008 that representing both the family and the '1poor 

kids" "goes far past the $1◊P sign of conflict of interest" 

31. I .am informed and believe that this motion to consolidate is just another 

tactic to prevent me, through exercise of legal and appropriate means, from getting to 

the bottom ofthe troublesome relationships of the AG's office with Cannon, Dallas, 

Terry and Tommie Rae. 

FURTHER DEPONENT SAYETH NOT. 

SWORN TO before me this 
22nd day of F bruary, 2012 

Nota ublic for Sout amlina 
My commission expires:=1;/t¥'2,,gJb 

Adele~ ~- f?q,-c 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF AlKEN ) 
) 

Lewis & Babcock, LL:P, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Adele J. Pope and Robert L. ) 
Buchanan, Jr. as Personal ) 
Repres~tatives of the Estate ) 
of James Brown and Trustees of the ) 
Brown Family Education Trust; and ) 
the I Feel Good Trust, ) 

) 
Defendants. ) 

IN THE COURT OF COMMON PLEAS 
Case Number 2008-CP6 02-lS51 

STIPULATION OF FACTS 
AND ADMISSIBILITY OF EXHIBITS 

The undersigned stipulate for purposes of this case and all other cases related to the 

Estate of James Brown, the Brown Family Educational Trust and the James ~rown '~I Feel Good'' 

Trust that the documents referenced.herein, to be made Exhibits in this case~ are true and correct 

copies of the originals thereof. They further stipulate to the following facts: 

1. Lewis and Babcock,. LLC ("L & B") has timely filed a elaim for payment for services 

rendered for the benefit of the Estate of James Brown,. and timely commenced an action for 

payment for service rendered to the Estate, the James Brown •'I Feel Good1
' Trust and the Brown 

Family Education Trust (hereinafter. collectively ''th(: Trust''). 

2. ht February 2007 David G. Canuon ("Cannon"). Albert a. 'Buddy' Dallas ("Dallas") 

and Alfred A. Bradley ("Bradley") were serving as Personal Representatives of the Brown Estate 

..tnt QPOn information and belief,, Trustees .of the 2000 James Brown Irrevocable Trust, and'were 

expected to serve as the Trustees for the James Browri ••1 Feel <ktod'' Trust and tlte Brow:ri 

Family Education Trust. 

631



3. L&B, along with retired Judge Rodney A. Peeples, was engaged by Cannon; Dallas 

and Bradley as PR/Trustees, to represent the Estate and the Trusts in accordance with the 

Agreements attached hereto as Joint Exhibits #1 and #2. 

4. Attached to Joint Exhibit #3 hereto are the billing statements for all services 

perfonned and costs advanced by L&B through its attorneys and agents between February 7. 

2007 and November 20, 2007 when L&B was relieved byCourt approval in open court. 

5 .. L&B was retained to act as litigation counsel to the Estate and Trust. L&B did not 

undertake to perform legal services related to Estatefl't"USt administration, Estate/Trust taxation 

or royalty, itnage and persona preservation or enhancement, which services were to be performed 

by other counsel. 

6. The Attorneys and legal assistants who performed services during the period, and their 

respective hourly charges during the period, are: 

Cam Lewis $500 
Keith Babcock $300 
Ariail King $225 
Jonathan Harling $200 
Peter Protopapas $250. 
Patricia McCright $ 80 
V. Marian Nettles $ 80 
John Gregory $ 70 
Sara Parrish $ 70 

7. The services rendered to the Estate and the Trusts were overlapping and closely 

related. For that reason, it would be extremely difficult forL&B to allocate between services 

performed for the Estate and the Trusts. 

8. No attorney or employee ofL&B had a petsoilal or business relaticmship with Cannon, 

Dallas· or Bradley prior to the February 2007 engagement. 
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9. L&B did.not perform any services for Cannon, Dallas or Bradley individually during 

the period from February 2007 through the tettnination oftheir employment; ot '8111.Ce. 

l0. At the tin1('ofL&B1 s engageinentinFebroary. 2007, Tommie Rae Hytrie Bmwn.had 

filed a Demand for Omitted Spouse's Share and it was e:,cpected that James would file 

a claim as a pretennitted child. L&B reasonably believed, that the children and grandchildrefi 

were attempting to conduct discovery without contesting Mr. Brown's August 1, 2000 Will and 

tge Trusts, therebv exoosing themselves to e9ss1ble forfeiture (as provided in Mrs. Brown's Will 

and Trust docum,ents). 

IL Shortly after the appointment of Robert L:. Buchanan, Jr. f 'l3uchanan:") and Adele J. 

Pope (''Pope•') as Special Administrators ("SAs") on March 7, • 2007, Ariail King of L&a wrote 

the SAs the letter dated March 14, 2007 and provided them the documents, which are Joint 

Exhibit 4, attached hereto. 

12. Schedule B to the2000 James Bl'()wn Irrevocable Trust (Bates No .. 00028) was 
() 

provided to L&B in March. 2007 and L&B understood it to be a part of the James Brown 2000 

ktewtable Trust, even t.h9ugh Schedule B was a sepal'ate pilge. l&B provided Schedule B to 

the SAs in the same. fomi that L&B received it. 

13. After Buchanan and Pope were appointed as SAs, on March 7, 2007 t Buchanan.and 

Pope sent a memo to Cannont Dallas and Bradley as PR/rrustees and other Interested. Persons 

inviting anyoneinter~sted to meet wjtb them on March 19, 2007. Bucharuµi .,.d Pope advised 

them they wanted to: 

a. Identify the assets of the Estate {including assets which mightreasonably be 
claimed to be part of the Estate). • 

(!) Sc.hf.dule. 13 Wcl.S ~~brtc.q,lecl hr., CA\"\non +-bq,IIG\S 
(l~~, Ja\'V\O$ ~rotA)n d1~ OJ\d ~UbV't\i Hed -1-o L-+t!. 
Q,Y\d a+ker.s Q..£ ~ .pQ.\"'t o·~ 4-~e a00o T.,u .. rt. 
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b. Review and attemptto understand the controlling documents. 

c. Understand the Pers<>nalRepresentatives • general plan for tax. Probate Court and 
regulatory compliance. 

d. Understand areas of concern to Interested Parties as they relate to the 
identification and preservation of Estate assets. .. 

14. On March 191 2007 Keith Babcock met with the SAs as part of the process by which 

the S.As asked all perst)ns to help them understand what was g<>ing on.with the a<lministratiQn of 

the Estate and related entities. 

15. Between March 7, 2007 and June, 2.007, members ofL&B attempted to facilitate the 

provisionofdocuments rtquested by the SA swhich would help them obtain knowledge about 

the Estate and T111$ts. 

16. In March of2007, the issue of' whether Greenberg Tra:urig (GT) .should continue as 

collt1$el for the Estate of Jmnes Brown, James Brown Enterprises, Inc. and James Bro~ LLC 

(Plaintiffs) in litigation pending in New York State .known as the Pullman litigation arose. 

17. The PR/frustees, through L&B, opposed the SAs' position that GT should be. 

replaced as (:Ounsel in the Pulhnan Litigation. This position Wa$ supporttX.1 by the position of 

both theiPR/Trustees and GT that there was no conflict of interest in GT' s continuati<m as 

co~l in the Pullman Litigation. L&B had only limited familiarity with the Jlutlman. litigation .. 

18. Between their appointment and June~ 2007 the SAs tried to. obtain infonnation from 

the PR/Trustees about the Estate and related entities, and L&B attempted to facilitate the transfer 

oftltis information to the SAs. 

19. With the PR/frustees, Keith Babcockatteuded a hearing in .t\ikc,n, on April 25, 2007, 

~o testimony was taken, but the SAs did raise concerns about lack of access to documents. L&B 
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attempted to facilitate providins the requested information. 

20~ 1n earlyJune, the SAs filed two motiol'lB.~ as follows: 

a. To require the tennination of GT and engagement of new counsel in the Pullman 
(New York) Litigati<:>n; and 

b. To require PRs to produce documents of the Estate, the 2000 Trust and Numerous 
Brown Entities; 

21. Keith Babcock ofL&Battended a hearing inAikenon.Junel3,-2007~ On behalf of 

the PR/Trustees, he opposed the termination of GT as counsel in the Pullman Litlgation. 

22. L&B's interaction with GT was limited, ~ shown in the timesheets, pleildings and 

other filings, to two issues. One issue arose when the Special Administrators questioned the 

potential e<>ntlict GT hacl in its representatiofi ofthe Estate and James Brown, LLC~ in litigation 

penditig in New York state known as the Pullman Litigation. The other issue in:volved 

Greenberg Traurig's efforts, through attorney Joel Katz; to find abuyer or lender in connection 

with James Brown's revenues from SQng copyrights: and artist royalties. The Court was advised 

ofKatz;s efforts by Mr. Babcock 011 June 13, 2007, Other than its communications with GT 

during this period, which resulted in the Order dated Jµne 22, 2007, tenninatin~ GT's 

representation ofthe Estate and James Brown, LLC. contacts between L&B and GT were .. ~ 

minimal. @ 

23. On June 22, 20()7 the Circuit Court in Case No. 2007-02-CP-()122 iS$Ued an Order 

confinning that the SAs were to be given immediate and continuing access to all books and 

records of the Estate, the Trust and Brown Entities, as defined in the Order. [Joint Exhibit# 13] 

24. L&B did not participate in any review .and/or due diligence related to a proposed sale 

of the writer's share of the royalties ofJames Brown. The letter of Keith Babcock to the Special 

~W\non d;l no-\- t'e.\l L..~~ ¾e.ti P-\~l'\he-6 ~o 'Sell ~ 
<u.re:ts . ~ar 4'} oo fl\,'\\~o~ +a_l<e 8 IS--1-Yn,"\ho·". \II\ 

(OY\;\ wi, ts IOt'\S \.-\ ~ c~et'\; CU\d be... y:>CA. i A 09 »Oh~ ~ 
a." kicl< b°'" ,~ ~rcoi -'--he. J:Po 4-o ·\,e cre~ed hli tke pureltase, 
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Administrators dated June 15, 2007, attached as Joint Exhibit 5, addressed the continuation of 

GT as counsel. In expressing his opinion, Mr. Babcock relied on infonnation provided by GT, 

one or more of the PR.s/Trustees, and/or attorney William Hammond. 

25. On June 26, 2007, Jonathan Harling and a legal assistant, Pat .McCright, were at a 

meeting in Bamweri South Carolina with some of the PRs and Mrs; Pope. At that meeting, 

David Cannon allowed Mrs. Pope to review some docUlllents but not others that she wanted to 

review. There was a disagreement between Cannon and Mrs. Poperegcirding docwnents and 

Mrs. Pope left. Mrs. Pope was asked to retum to Cannon's office, which she did, and was then 

invited tcnetum to Bamwell after July 4, 2007. 

26. In conjunction with providing answers to discovery, onJuly 5, 2007, L&B first 

learned that Cannon had received approximately $300,000 from the James Brown 2000 

ln'evocable Trust in December 2006. Subsequently, as reflected on Ca.nnon~s July 10, 2007 

Answers to Petitioner's Second Continuing Interrogatories and Requests for Production, L&B 

learned that Cann<>n contended that he was paid. $350,000 ftotn the 2000 James Brown . 

Irrevocable Trust in 2006. Cannon advised L&B that the funds were in consideration for 

obtaining Wachovia's judgment against the Irrevocable Trust as a result of the foreclosure of 985 

Broad Street in Augusta, Georgia, and to partially satisfy James Brown's obligation to Cannon 

pursuant to their written compensation agreement. Joint Exhibit 6 .(Cannon~.s di$covery 

responses}. 

27. No lawyer at L&B participated in. or was aware of: any action to remove the situs of 

the 2000 JamesHrown In-evocable Trustto Georgia during the period between July 10, 2007 and 

August 10. 2007~0 lawyer recalls any meeting or communication with Powell .Goldstein law 
@ • .,... w ;+I\ oo+ . a.cl v , s ~~,. -1-~CL £..e., .. u:S t=',t ~, 
• CA.n~(!>Y\ + t)Q.\\Q.S Wt,t-k.\U\ w

6
,th :'t>ou>Q.l} . Go lds1e,~~uJt\ers TD 

,'lnc:,IJe. .\-\-\e.. <J.i.\-os .o~ ~rou.i.-'f ,,.,~ooc> ""trv-s+ ~o ~ \Q, 
Jwt be.ft1re we. d,scq~ h,-' Cioo1,ocJ~ ~\<.,11-..j ,~ ~001>. 
i"ke.. l\.tle~plett 'Se.c..ret Vv\oue. u.xt.S U';\~uece.Js Ful. 
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firm. 

2R No. member ofL&B had any contact, direct or indirect, with the law firm of Powell 

Goldstein, LLP, in connection with the representation of either the Estate of James Brown or the 

2000 James Brown lirevocabie Trust or any other Trust :at any time between February 7, 2007 

and November 2007. 

29. No member ofL&B reviewed Joint Exhibit 14, letter dated July 10, 2007 and 

attachments, or any draft thereof, at any time prior to November 2008. 

30. No member of L&B has kn()wledge of what services, if any, were pedormed for the 

Estate of James Brown and/or the 2000 James Brown In-evocable Trust or .its fiduciaries. by 

Powell Goldstein.® 

31. On .July 17, 2007, there was a meeting involving Pope, Buchanan, Jonathan Harling, 

Pat McCright, and the three PRs/Trustees. At that meeting a 2006 deposit of$900;000 of M&T 

13ank funds into a James Brown r~lated accountwas discovered. It was also discovered at that 

tiIIIe that approximately $720,000 had he',en withdrawn fu,m that l\Ccount between August and 

December of 2006. No memberof L&B knew of these transactions prior to the meeting other 

than the payment ofCannon referenced in.Paragraph 26 above. 

32. On or about July 26, 2007, a. member of l&B received Joint Exlnbit 7, attached 

hereto, from Alfr<d Bradley. 

33. L&B attorneys did not represent Mr. Bradley, Mr. Cannon or Mr. Dallas individually 

and did not advise Mr. Bradley, Mr. Cannon orMr. Dallas related to claims they filed as 

..,individuals etthe EstateinSm,temw, 2Qt}7.© r:fJ #\'i"+ mnh·on :_] 

34. Neither L&B nor any member of the firm p:U1icipated in the preparation and/or filing 

(§) Powell Gold,te\n's \e,t}ef" tra~SMi\tvq do c.v~e"'t' 
~er +\-.e ~cA.Q..'t l'v\o~ 7 to Geor~~- . 

@ CA,t\nOV\ ,~V\ ;ed ~ ,,:.\~ l>oUle\\ Go \cl ste ,n Ui) t; \ -\-he \ r 
,1,11_ o. , , . . 0 0 \::, \ I Q.rr , '1G.d • (J):u_pl. te.~ c\.e ,u~ o." /J "~ 

nr '-1' & , .,.__,,,, S. . . .. ,_ ~"' .... , I!! , • .... .. \.... ... ...,, .J;.. ,.., ..... --..r:r , at.j..&- .J-wi t.;6Vf- • • 637



.. 

of the August 31, 2007 Motion to Declare James Brown Enterprises, Inc., anAssetofthe Estate 

of James Brown> a copyofwhicbmotion is attach~hereto llS JointE"1ribit IS. 

35. No ~ember of L&B participated in, or advised, Mr. Dallas and Mr. Bradley 

regarding the stipulation submitted to the Court on Septcmiber 24, 2007; a copy of which is 

attached as Joint Exhibit 16. (!) 
36. On November 20, 2007, Bradley and Dallas resigned as PRsffrus~ollmving 

their resignations, L&B was relieved by the Court oflurther representation. of the Estate and/or 

Trusts. 

November 24, 2008 

8 

Attorney for Plaintiff 

LAW OFFICE OF JAMES D. BAlLEY~ PC 

By: __ , _____________ _ 

James D .. Batley •. Esquire 
Law Office of James D~ Bailey, PC 
100 Park Avenue SW 
POBox2376 
Aiken, South Carolina 29802 
803/648-9529 

Attorney for Defendants 
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EXIDBITS TO BE SUBMITTED WITH. STIPULATION AND ENTERED 
INTO EVIDENCE AT TRIAL ON NOVEMBER 25, 2008 

Lewis & Babcock, LU\ Plaintiff, . 
v. 

Adele J. Pope and Robert L. Buchanan, Jr. as-Personal.Represemati:ves of the Estate ofJames BrQwn and Trustees of 
the :Brown Fann1y Education Ttuat, and the 1 Feel Good 'trust1 

Aiken Coµmy Case Number 2008--CP..Ol~ t 551 

J1 Fee Agreement between L&B and Rodney A. Peeples and Cannon, Dallas and 
Bradley as Ttµst~ of the James Brown 2000 Irrevocable Trust 

J2 Fee Agreement between L&B and Rodney A. Peeples and Cannon. Dallas and 
Bradley as Perspnal Representatives of the Estate of James Brown 

J3 Description of the services performed and cost,s advanced by L&B through its 
attorneys and agents between Match 7, 2007 and November 20, .2007 

J4 Letter from Ariail King to the SAs dated March 14, 2007 with documents 

J 5 Ltr of 1'eith Babcock to the Special Administrators dated June 15, 2007, addressed 
the continuation of OT as counsel. 

J6 Cannon's July 1 o, 2007 Answe:rs to Petitioner,$ Secpttd Cotitinuing Intem:,gatories 
and Requests for Production 

J7 Ltr received by L&B on or aboutJuly.26, 2007 from Bradley 

jg RESERVED 

19 RESERVED 

no RESERVED 

J1 l RESERVED 

Jl2 RESERVED 

Ji3 Order dated June 22, ,2007 oonfinning that th~ SAs access 

Jl 4 Ltr dated July 10, 2007 and attachments, re: situs of trust 

ns August 31, 2007 Motion to Declare James Brown Enterprises, Inc .• an Assetof the 
Estate of James Brown 

Jl6 Stipulation dated September 24, 2007 

l>:\llar&'\iloca\JAMl!S BROWNICU.iMS\BAIICOCNXHJJl11'SS11l'ULATIPNcGOOi>.wpd 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

AdeleJ .. Pope, 

V. 

Alan Wilson; in his capacity as 
Attorney General of South 
Carolina and James Brown 
Legacy TJ'.USt by Russell L. 
Bauknight. its Trustee 

Plaintiff, 

Defendants. 

)IN THE COURT OF COMMON PLBAS 
) . . ~l>l'Y 
) Civil Action No.iOU-CP-40-350 
) 
) 
) 
) 
) 
) 
} 
} 
) 
) 
) 
) 

} 

1. This affidavit is based on my personal knowledge. 

2. lam a resident of Newberry County, a writer and a j)umalist. 

3. I contribute to the Newberry {)/Jserver, the Newrenymagazine and WKDK Radio. I have 

been honored for my work by the S.C. Press Association, was selected as one of the first community 

columnists in the Toe State newspaper, and serve as an artist-in-residence (literary arts/storytelling) 

for the S.C. Arts Commission. 

4.. As .public relations director at Newberry·College, I was advisor for the student newspaper 

and instructed students about the S.C. Freedom of Information Act (the ' 'FOIA"). 

5. I bealme interested in the FOIA befme its passa.g~ and I believe that the ttansParetlCY and 

accountability of public officials it provides --when.it functi<ms properly-is essential· to our 

democratic form of government 

6. It is my opinion to a reasonable .degree of professional certainty as a }>u.rnalist that 

a. Questions related to music legend James Brown are of general public importance and of 
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particular interest in Newberry County, including; 

(l} Why did former AG Henry McMastcr take .$50 .million from James Brown;. s '" lFeel 
Good' ' Trus4 intended for scholarships to needy students, and give -these millions to 
Brown's COlllPanion Tommie Rae Hynie Btown. his son Teny Brown and others? 

(2) Why did McMaster give Terry a right to buy '.Brown' s as~? 

(3) Does AG Sonny Jones have improper relationships with adviSOIS to Tommie Rae, Terry 
and felon David Cannon? 

(4) Why did AG Wilson ~ow Russell Bauknight, who serves at his pleasure, to claim that 
Brown's $100million music empire is worth only $4:7 million? 

(5) Why did AG Wilson' s office 00! seek any .ilil time or restitution front~ who took 
$12 million from Brown and the ''I Feel Good'; Trust? 

(6) Why did Bauknight hire Cannon's $(;00.arrhour former lawyer tQ fight the FOIA-then 
pay him more than $300,000? 

(7) Is copyright expert Jeff Smith oorrect in his. article which aBrts McMaster, Bauknight 
and TeJl'Y destroyed Brown's royalties and the '' l Feel Good,., Trust by a settlement 
which: 

(a) made an intentionally incorrect detennination of Brown' s he~ under the Federal 
Copyright Act, followed by 

(b) Bauknight/ferry' s intentional devaluation of Brown' s empire? 

(8) Will Tommie Rae's diary confirm she knew she was not Brown's wife? 

(9) Is private philanthropy in South Carolina at risk because wealthy .retimes--fearing a 
takeover b the AG-will not set u foundations here? . •.. ..Y. .. .. . .. p ...... . 

b. My :requests under the FOIA fe>rthe N(!wbf:qy 0!$c.nrerfor the following Pllblic 
documents to help answer the above questions bave been denied. delayed or ignored by AG 
Wilson: 

1. A copy-of the McMaster-created. l..egacy Trust; 

2. A copy of Tommie Rae's diary; 
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3. A copy of AG McMaster' s contract with attorney Kenneth 
Wingate to sue former Brown trustees for .appealing his settlement deal; 

4. Information about .Bauknight' s $4.7 million valuation; 

c. AG Wilson, by dodging compliance with the FOIA in the Newberry· suits through motions 
to dismiss, change venue, allow Tommie Rae and Teny to intervene--•and now to consolidate 
- has created a rQadmaP for other state officials toJollow in avoiding FOIA compliance. 

d. The media and public trust are further undermined because AG WilSQn is the State I s 
chief prosecutor of those who violate the FOIA. 

e. The media and public trust are undermined because A<JWilson' s actions ~ to cover 
up Wlt)IlgdQing within ~·AG' s offi~ and only wonmt conmliance with the FOIA will 
reveal the truth. 

f. Consolidation of .this FOIA case will delay FOIA compliance which should ~ve been 
made in July 2011, damaging the media, my readers in Newberry County, and public trust in 
the office of the AG. 

g. TheFOIA will be undermined if any FOIA suit is allowed to be combined with a tort suit 
brought by Private individuals. To consolidate this case with another in which Ken 
Wingate' s firm is the sole representative for hQtn the AG and llWlY private individuals would 
place a bm:den on the Plaintiff far greater than is contemplated in the. RlIA • s simple 
procedure for obtaining documents-in fact, a burden far greater than many news outlets 
would be able .to undertake. 

7. I am informed and believe that all citizens, including myself, have .a right to search for 

answers to the above questions without having to participate in a lawsuit in another county. 

8. lbecameinterestedln the J~ Brown issues in April 2011 when]read a draftofJeff 

Smith and Adele Pope' s article then entitled ' 'Attomeys GenemJ, Copyright Heirs and Musbil 

Millionaires: W'hy t/Je lames Bfr:JW11 'l Feel GfxxP T11J$/doesn' t .. '' 

9. Thatarticle asserts that McMaster. inattentive and occupied with his attempt to become the 

3 
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State' s next governor, failed to oversee Senior Assistant AG Sonny Jones, allowing Jones to reach a 

settlement which set up the 't I Feel Good' ' Trust for ,destruction by individuals Mr .. Brown' s trust 

did not provide for, including Terry and Tommie Rae. 

10. The article suggests that Jones failed to understand even the ba&cs of the Federal 

Copyriglit Act related to Brown' s 800+ published SOQ,&S; allowing himself to be led by Cannon. and 

Terry's and Tommie Rae' s advisors to: 

a. stop the proper DNA testing protocol and other steps that w®ld have.~ detennined 
Brown' s heirs ~ the Copyright Act; 

:b~ :intentionally designate inc:om:ct persons as BtoWll' s heirs; and then 

c. allow Bauknight to devalue Brown' s $100 million music empire and sell it to Terry; 
essentially destroying the ' \ I Feel Good .i , foundation. 

l I. I am still trying· to obtain public documents which will tell me whether this is ~ but 

the AG's office has made ® response to mY last FOIA request, $ellt by certified letter:. 

12. When the twc, FOIA suits were filed ht August 2011, I ·began reporting on them for the 

NcwX11Y ~er and WKDKr:adio station. TheY are of local interest because several of the people 

involved are current or former residents of Newberry County~ Mr. Jeff Smith; local attorney and 

former Brown trustee Adele .PoJ,e;. and David CannOll' s attorney. Max Pickelsimer. 

13. I have attended hearings in the FOIA cases; reviewed thousands of pages of filings and 

doc\llllCilts; and .interviewed fonner trustee Albert Dallas, James Brown' s grandson Fotlando Bro~ 

attorney David Black, Jacque Hollander and others. 

14. I remain especially interested in the public documents related to AG Wilson's review of 

4 
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the $4. 7 n,uJJion valuation by Bauknight and the actions. of Sonny J~ because: 

a. Dallas. Fodando and the filings by fonner trustees Robert Buchanan and Pope-as well as 
internet sources--all place the value of the music empire at about $100 Million. 

b. AG Wil$on' s office will not provide any public documents about this important issue. 

c. Attorney David Black, whose furn filed.the $4.7 million value with the .IRS, refuses to give 
me the name of the appraiser who supposedly valued the ~ts. 

d. Jacque Hollander~ who has 17 crates with thousands of docUrt1e11ts suppc,rtirtg James 
Brown' s desire to establish the ' 'lFeel Good' ' foundation, asserts the music empire is 
worth more than $100 million. 

e. Forlando, Terry' s son, asserts Terry does not even know about Wingate' s filings in the 
FOIA cases, 

f. According to Dallas, an offer to buy the assets for $100 tnillion was left with Jg. Early in 
2fJJ7, but TetTY and Ba~gbt have n10re recently told the SUP¢tne Court th~ was no offer 
and the assets are worth $4.7 million. 

14. I believe that Chief Justice Tool's questions (raised during oral argument on November 

1, 2011) about why the Attorney General decided to give one..quarter of Brown• s music empire to 

Tommie Rae, who may not even. ·be his wif~ remain unanswered. 

15. I wish to continue investigating Ms. Hollander' s.claims that Sonny Jones was not 

truthful when he told Jg. Early he had made a thoroug)i investigation before giving Tolilttl.ie Rae, 

Terry and some of Brown' s disinherited claimed heirs $50 million that shoUld have gone to the ' 'I 

Feel Good' ' foundation. 

16., I believe the pUblic documents sought in this suit will answer, some inlportant questions 

and should be piomptly released as required,llllder the FOIA. 

5 
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17. While I have attached only two of my articles, I ask the Court to consider my other James 

Brown articles. published in the Newbeny ~ some of which are also fotmd on the national 

biog •. eslJileQftleoia.J.com~ 

1K Attac~ with emphasis added by me, are letters to the AO~s office dated Dec. ·~ 2011 

(ExhtbitA); Jan. 8, 2012 (Exhibit B); Jan. 20~ 2012, (Exlubit C); Jan. 29, 2012 (Exhibit D); and ~h 

I, 2012 (ExbibitE). Also attaehed my articles datt.dJan. 24, 2012 (ExhibitF) and Mm:ch 26, 2012 

(Exhibit G). 

FURTIIBRDEPONENT .SAYETH NOT. 

SUE SUMMER 

-----.!H'---+-+->~------(L.S.) 
No lina 
My ·.. • on expires: . :tjl qJ)f!l.f; 
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Sue Summer 
1903 Main St. 

Newberry, SC 29108 
December 6, 2011 

Attorney General Alan Wilson & Keeper of Records 
Office of the S.C. Attorney General 
PO Box 11549 
Columbia. SC 29211 

Re: FOIA Request (infonnation previously requested six times by email and telephone calls 
with spokesperson Mark Plowden, including Sept. 20, Oct. 12, Oct. 13, Oct. 18, Oct. 20) 

Under the Freedom of lnfonnation Ad, I ask that I be provided the following information 
(including any emails that may be relevant) and documents related thereto: 

1) The Sept. 22, 2011, letter to Judge Manning about the McMaster/VVingate contract to sue 
Pope/Buchanan was written by C.H. Jones Jr. Is he the attorney of record in this matter., and if 
not, why was he writing this letter? 

2) The wording on the AG's website related to the release of contingency fee contracts, "except 
matters in which disclosure is currently under review by a court," raises a second question. The 
letter by C.H. Jones Jr. on behalf of AG WIison was directed to Judge Manning and said that the 
AG's office is "ready and more than willing" to release the contract. Judge Manning did not issue 
a stay order, but it occurred to me: Has a stay order been issued regarding the contract in 
another court? If so, at whose reQuest? 

3) I am not an attorney, but I have read an affidavit filed Oct. 6 in Newberry, in which there is a 
mention that Ken Wingate requested the contract not be released. Since he is representing the 
AG's office and private plaintiffs in the James Brown lawsuit, was this request made at the AG's 
insistence or by the private plaintiffs? And if the AG's office wants to release the contract, would 
this not be a conflict of interest between the private plaintiffs and the State? 

4) VVhen other contracts were pulled for posting on the website, it must have been necessary to 
identify those "under review by a court'' to withhold them. Therefore, the answer to the 4th 
question must be readily available, and I would appreciate a prompt response. Is the 
McMaster/\Mmgate contingency fee contract to sue Pope/Buchanan the only contract not 
released on the AG's website? If any others were withheld, please let know what contrads and 
in what court are they " under review." 

5) I would appreciate being sent a copy of the McMasterJWmgate contact, now that Judge 
Manning has been assigned the case. (See transaipt, discussion was about a stay until the 
case was assigned-not that I believe one was issued. In any case, the case has been 
assigned and the stay would be lifted.) 

Because this information is in the public interest, I ask that any fees be waived. 
Thank you for your prompt response, 

Sue Summer 
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Ms. Tracy Meyers 
Senior Assistant Attorney General 
Rembert C. Dennis Building 
PO Box 11549 
Columbia, SC 29211-1549 

Dear Ms. Meyers: 

Sue Summer 
1903 Main St. 

Newberry, SC 29108 
8 January 2012 

Thank you for responding to my FOIA request, although it was received later than the 15 days 
allowed by law. That portion of the law, you failed to mention in your instructive first paragraph 
in which you so kindly explained that the law allows for requests of documents. 

Perhaps you failed to notice, but my FOIA request did ask for documents, induding emails, 
related to the questions. Are there no such documents? Your letter fails to reveal any, but 
please know I would be happy to cull through documents and emails during the relevant periods 
to detennine which ones are related to the questions and •contract." I would appreciate it if you 
would set up a time and place where I may view all such documents at the earliest possible 
date. I am available on Thursday at 11 a.m. 

I hasten to add that even had I requested no documents related to the questions, there is more 
to the FOIA than the letter of the law. The spirit of the law is goverrment transparency-a 
principle which our governor strongly encourages, as does Attorney General Alan Wilson. In his 
introductory letter to "Public Official's Guide to Compliance With the FOIA , " published on the 
S.C. Press Association website, AG Wilson does not say to release documents: he advises 
public officials to release "informatk>n. • 

Some public officials might have considered my questions to be requests for information, and if 
inclined to be helpful and cooperative with the press, might have answered them. Sadly, I have 
not found the AG's office to be so inclined. For months. I asked for information related to the 
James Brown case from the AG's office, but in the end the agency spokesperson did not 
respond to my emails and did not return telephone calls. 

Forgive my vain hope that someone in the AG's office would eventually follow his directive to 
other public officials: "(W)e have an obligation not only to adhere to the letter of this law, but 
also live up to its spirit through compliance with every reasonable FOIA request without delay or 
obstruction ... The Attorney General's Office uses and recommends the following FOIA 
guidelines: When in doubt, disclose requested information ... When fulfilling a request, remember 
a vigilant press corps is a requisite for good government. As public officials, we have an added 
obligation to aid members of the media with their quest to properly inform the public." 
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Evidently, my trust in this promise was misplaced. Regarding the document I seek, I am fully 
aware of the Richland County civil case: I attended a hearing and filed a story on it. I am neither 
a plaintiff nor a defendant in this action. nor do I live or work in Richland County. That case has 
no bearing whatsoever on my FOIA request for a document that the AG's office has already 
declared to be a public document. 

The FOIA deals with public officials. not private parties, and I have not requested anything of 
the private parties involved in the civil case in Richland County. In my opinion, it would be a full­
frontal assault on the FOIA for private parties to become involved in any way-under any 
circumstances-with FOIA requests made of elected public officials. The law is intended to shed 
light on the functioning of government, and any involvement of private parties would lead to 
public documents being hidden under privacy laws. That is not the intent of the letter-or the 
spirit-of the FOIA, in my opinion. 

The FOIA, in the words of AG Alan Wilson, is "essential to the survival of our representative 
democracy." I am alarmed that the AG's office-the highest legal office in the State of South 
Carolina-would even consider asking permission of private attorneys for the release of a public 
document. When diluted by private interests, as you are suggesting in this case, the FOIA would 
be rendered useless. 

Too, your assertion that there are private portions of a public document is not acceptable. A 
document created by an elected public officials while on the State payroll is a public document 
in its entirety. I do not believe that attorneys in the AG's office were working pro bono as private 
counsel when they were making decisions about how to handle the James Brown estate and 
trust, and therefore this document should have been released months ago. 

My FOIA request was made not of private attorneys for private plaintiffs in a civil suit. My 
request for information and documents under the FOIA was made of an elected public official, 
and no civil suit has any bearing on that request. To ask permission from private attorneys for 
the release of public documents is insulting to every legislator, every member of the press, and 
every citizen-most of whom support not only the letter of the FOIA law, but also the spirit. 
Above all, it is insulting to AG Wilson, who is charged with enforcing the FOIA, that his own 
office has violated his own policy , "When in doubt, release the document." 

I do not accept the notion that we must wait for permission from private attorneys, nor do I 
accept the clair;n that there is any private portion of a public document. My first request for this 
document. not under the FOIA but in good faith, was in September. I have already waited 
months, and your office has already violated the directive that public documents are be provided 
"at a minimum cost or delay." The delay thus far cannot be remedied except by releasing the 
document immediately-in its entirety. 

In your letter you say that the document (not contract) is 16 pages: a one-page letter from AG 
McMaster to Russell Bauknight; three pages of a "draft" agreement for legal services (I do not 
accept that this is a "private" agreement because the State was obviously involved in its 
development); and an 11-page unexecuted copy of the standard litigation retention agreement 
for special counsel. One plus three plus 11 equals 15: what is the 16th page of the document? 

Your use of quotation marks around "contract," your mention of "unexecuted" litigation retention 
agreement and "draft" agreement for legal services, as well as your assertion that this a 
document, not a contract ... .lead me to suspicions that only the release of the full document can 
eliminate-or confirm. 
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A brief Google search brought me to the Judicial Department Rules of Professional Conduct 
regarding fees, which state: "A contingent fee agreement shall be in writing signed by the 
client. .. • 

Please, do not weaken the FOIA in a vain attempt to shield someone from being held 
accountable for what may or may not be professional misconduct. 

It seems to me your concern for the "wisest course" is misplaced. Perhaps, you should follow 
instead the wise counsel of AG Wilson, "When in doubt, disclose the requested information.n 

As AG Wilson said, our good government depends upon the strength of the FOIA. 

Thank you for your prompt response to this long-denied request for the release of the document 
in question, and we both know what that response should be: the immediate release of the 
document. 

In other words, I ask for immediate compliance with the law your office is charged to enforce. 

Thank you, 

Sue Summer 
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Ms. Tracy Meyers 
Senior Assistant Attorney General 
Rembert C. Dennis Building 
PO Box 11549 
Columbia, SC 29211-1549 

Dear Ms. Meyers: 

Sue Summer 
1903 Main St. 

Newberry, SC 29108 
20 January 2012 

Pursuant to my letter of Jan. 8, 2012, I am disappointed that the AG's office has chosen to 
withhold public documents. 

The 3-page "draft" of a litigation agreement that you claim is "private" was sent to trustee 
Russell Bauknight by an elected official of the State, being paid with taxpayer dollars. The 
section of the FOIA you mention, 30-4-40(a)(2}, addresses •~nfonnation of a personal nature 
where the public disclosure thereof would constitute unreasonable invasion of personal privacy." 

I do not believe members of the AG's staff received a copy of the 3-page •drafr as private 
citizens. 

In "Public Official's Guide to Compliance with South carolina's Freedom of Information Ad," the 
S.C. Press Association comments on 3Q..4-40(a)(2),: "This is an often-abused area within the 
FOIA because it's made into an overly broad blanket to cover things that don't need covering. 
The personal privacy spoken of here involves the privacy of Joe Citizen, who deserves such 
protection. Public officials, in whom trust is an important factor. are held to higher standards ... " 

I am not an attorney, but it seems to me that the letter sent to Bauknight on May 18, 2010, was 
signed not by "Joe Citizen,• but by AG Henry McMaster. The letter and accompanying 
doaJments were sent to Bauknight not as • Joe Citizen,· but as a trustee appointed by Henry 
McMaster in his official capacity as AG-as a trustee who serves at the AG's pleasure. 
Therefore, this letter and accompanying documents would cany the weight of the Attorney 
General's office and must invoke the FOIA. 

In support of my position, consider the opinion of then-AG Henry McMaster, written May 19, 
2006: .,Our Supreme Court, in the Weston case, as well as decisions in other jurisdictions, and 
our own opinions, have recognized that 'indirect' or 'in kind' public funding, such as by virtue of 
an entity's use of public employees or governmental resources, is sufficient to invoke the FOIA." 

Unless you are making the claim that the State of South Carolina has NO contract with Russetl 
Bauknight or Kenneth Wingate to sue Robert Buchanan and Adele Pope on behalf of the State, I 
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cannot be convinced that you have complied with my FOIA request for a copy of the 
McMaster /Wingate contract. 

Even the standard litigation agreement, which you released Friday, supports my position that -
if there is a contract-it is a public document. 

In regard to the documents you did release, I request clarification: 

1) IF the State does have a contract, I do not believe any portion is private because the 
contingency fee contract states to the contrary (111-F, Public Records): •Any material, 
data, file, discs, or documents created, produced or gathered by Special Counsel or in 
Special Counsel's possession in furtherance of this litigation shall be considered the 
exdusive property of the State of South Carolina. Special Counsel agrees to adhere to 
South Carolina's Freedom of Information Act ... This Agreement shall be considered a 
public document." 

2) !E there is a contract, I also see under Article 11-A-3 that all •pleadings, motions, briefs, 
formal documents, and agreements· must bear the signature of the AG or his designated 
assistant. Even though the AG is listed as a plaintiff in filings, I do not find signatures for 
the AG or his staff on any documents previously filed in this case. Please explain. 

3) The statement -ihis agreement is between private parttes· leads me to wonder how Mr. 
Bauknight can purport to speak for the State. Is there a separate aUlhorization 
agreement between the AG's office and Bauknight? If so, I hereby request a copy of that 
document under the FOIA. 

4) Since my request was for a copy of a contract, if the State now claims there is NO 
contrad, would not the "wisest" response to my request have been simply to state that 
there is none? 

5) In short, please confirm whether there is or is nm a valid contract between the State and 
the Wingate firm that authorizes Bauknight to sue on behalf of the State. 

Your prompt attention to this already delayed request would be most appreciated and most in 
line with the guidance offered by AG WIison in his letter to pubfte officials regarding the FOIA. 

Sincerely, 

Sue Summer 
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Ms. Tracy Meyers 
Senior Assistant Attorney General 
Rembert C. Dennis Building 
PO Box 11549 
Columbia, SC 29211-1549 

Dear Ms. Meyers: 

Sue Summer 
1903 Main St. 

Newberry, SC 29108 
29 January 2012 

Pursuant to my letter of Jan. 8, 2012, I am disappointed that the AG's office has chosen to 
withhold public documents. 

The 3-page "draft" of a litigation agreement that you claim is "private" was sent to Russell 
Bauknight by an elected official of the State, being paid with taxpayer dollars. The section of the 
FOIA you mention, ~O(a)(2), addresses "information of a personal nature where the public 
disclosure thereof would constitute unreasonable invasion of personal privacy." 

In "Public Official's Guide to Compliance with South Carolina's Freedom of Information Act," the 
S.C. Press Association comments on 30-4-40(a)(2),: "This is an often-abused area within the 
FOIA because it's made into an overly broad blanket to cover things that don't need covering. 
The personal privacy spoken of here involves the privacy of Joe Citizen, who deserves such 
protection. Public officials, in whom trust is an important factor, are held to higher standards ... " 

I do not believe members of the AG's staff received a copy of the 3-page •draft" as private 
citizens. I am not an attorney, but it seems to me that the letter sent to Bauknight on May 18, 
2010, was signed not by ·Joe Citizen,• but by AG Henry McMaster. The letter and 
accompanying documents were sent to Bauknight not as • Joe Citizen,• but as a trustee 
appointed by Henry McMaster in his official capacity as AG-as a trustee who serves at the 
AG's pleasure. Therefore, this letter and accompanying documents would carry the weight of 
the Attorney General's office and must invoke the FOIA. 

In support of my position, consider the opinion of then-AG Henry McMaster, written May 19, 
2006: "Our Supreme Court, in the Weston case, as well as decisions in other jurisdictions, and 
our own opinions, have recognized that "indirect' or 'in kind' public funding, such as by virtue of 
an entity's use of public employees or governmental resources, is sufficient to invoke the FOIA • 

Unless you are making the claim that the State of South Garolina has NO contrad with Russell 
Bauknight or Kenneth Wa,gate to sue Robert Buchanan and Adele Pope on behalf of the State, 
I cannot be convinced that you have complied with my FOIA request for a copy of the 
McMaster.NVingate contract. Even the standard litigation agreement, which you released, 
supports my position that the COi ,tract is a public document and falls under the FOIA. 
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You also failed to release, as requested, emails or other communications related to the 
McMaster/VVingate contract. I am therefore requesting a reconsideration of my request for the 
McMasterNVingate document, as well as related documents and emails. 

I also request clarification in regard to the documents you did release: 

1) IF the State does have a contract, I do not believe any portion is private because the 
contingency fee contract states to the contrary (111-F, Public Records): •Any material. 
data, file, discs, or documents aeated, produced or gathered by Special Counsel or in 
Special Counsel's possession in furtherance of this litigation shall be considered the 
exclusive property of the State of South Carolina. Special Counset agrees to adhere to 
South Carolina's Freedom of Information Ad ... This Agreement shall be considered a 
public document• 

2) IF there is a contract, I also see under Miele 11-A-3 that all •pleadings, motions, briefs, 
formal documents, and agreements· must bear the signature of the AG or his designated 
assistant. Even though the AG is listed as a plaintiff in filings, I do not find signatures for 
the AG or his staff on any documents previously filed in this case. Please explain. 

3) The statement "this agreement is between private parties. leads me to wonder how Mr. 
Bauknight can purport to speak for the State. Is there a separate authorization 
agreement between the AG's office and Bauknight? If so, I hereby request a copy of that 
document under the FOIA. 

4) Since my request was for a copy of a contract, if the State now claims there is NO 
contract, would not the "wisest" response to my request have been simply to state that 
there is none? 

5) In short, please confirm whether there is or is not a valid contract between the State and 
the Wingate firm that authorizes Bauknight to sue on behalf of the State. 

I also request under the FOIA a copy of the Legacy Trust and the McMaster settlement deal, as 
well as documents, including emails and electronic communications, related to: 

1) The AG's decision not to seek restitution from David cannon. 
2) The AG's decision to delay the dismissal of David Cannon's $6 million daim against the 

James Brown estate. 
3) The $4. 7 million at-death valuation of the James Brown music empire. 

Your prompt attention to this already delayed request would be most appreciated and aligned 
with the guidance offered by AG Wilson in his letter to public officiaJs regarding the FOIA. Since 
the release of these documents is in the public .interest, I ask any fees be waived. If need be, I 
would be happy to come in and review the documents. Please call 803-276-6197 to schedule a 
date. 

Sincerely, 

Sue Summer 
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Sue Summer 
1903 Main St. 

Newberry, SC 29108 
1 March 2012 

Attorney General Alan Wilson & Keeper of Records 
Office of the S.C. Attorney General 
PO Box 11549 
Columbia, SC 29211 

Dear Sir: 

Under the Freedom of lnfonnation Ad, I ask that I be provided a copy of Tomi Rae Hynie's 
,ary. 

Surely, this document was reviewed by the office of the Attorney General, under the McMaster 
administration, during its investigation of whether to give away 25 percent of the music empire 
James Brown left for the education of needy children in South Carolina to a woman who was 
married to someone else at the time she exchanged vows with Brown. 

According to reliable sources, the diary of Tomi Rae Hynie provides convincing evidence that 
she did not believe herself to be Brown's wife. My sources say she wrote repeatedly about how 
very much she wanted him to many her. 

I would appreciate it if you would respond promptly to this request. My last request has still not 
received a response, 20 business days after it was received by your office. The law allows only 
15. 

Respectfully, 

Sue Summer 
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+-Judge postpones rule on hearing location for lawsuit between Arturo Gatti' s widow,· girlfriend <NJ 1 
Jim Reeves le~acy at stake in court case (TN) =t •• • 

Wilson's dodge ofFOIA suggests: ·Wingate 
sued James ·Brown trustee.s without v·alid 
contracts (SC) 

In September senior assistallt Attorney General (AG) C.H., Jones wrote to a Richland County court 
that the AG~s office was "ready and more than willingfl to release a CQPY of the contract under which 
Columbia attorney Kenneth Wingate is suing former James Drown~ Robert B~hanan of 
Afken· ~ Adele Pow of Newbeny. 

It now appears that there :may be no contnu:t. 

On I)ec. 6, a Freedom oflnfonnation Act (FOIA).request ft>r the con11act ·wu filed on behalf of1he 
Newbercy Observer. In Friday~s 1·esponse, senior assistant AG Tracy Meyers .released an "unexecutecl 
copy" of the A G's standard "Litigation Retention Agreement" and a May 18,2010, letter ftom AG 
Henry McMastetto current .Brown trustee, Russell &umight of Columbia. 

Missing from the docutnents was what Meyers described on Jan. s. as a 3-page '~draf:'F "A~ for 
Legal Services,'' which she claimed as "private" under 30-4-40(a}(2) of the FOIA. 

The description 9fthe agreement ~ a "draft" suggests it is DQ1:a valld ~trad,. ln any case, •despite 
Meyers' assertion, the document is arguably public under t® FOIA because McMast.er wro4' the 
letter in bis official capacity as AG, and Bauknight recei~ the letter in .his official capacity as 
trustee. Bauknight was appointed by McMastet and.now serves at the pleasure of-AG Alan Wilson. 
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In the May 18, 2010, letter to. Bauknight, McMaster references a conversation with attorneys in the 
Wingate finn about filing a lawsuit against Buchanan Pope: "l have met with Ken Wingate and 
Everett Kendall of Sweeny Wingate and Barrow ... regarding the action to be filed against Adele J. 
Pope and Robert L. Buchanan~ .. lam writing to confirm. our understanding that you will be retaining 
Mt. Wingate and Mr. Kendall to file this action on behalf of the beneficiaries oftheJames Brown 
Estate and Trust, .. " 

The letter is «;lear that Bauknigh~ not the AG>s office. is filing the lawsuit. 

Only one miy after·M~~ wrote the letter, Wingate filed a Richland County lawsuit in which 
Bauknight asserted he WiS acting "on behalf ofHemy Dargan.McMaster in bis capacity as Attorney 
General of South Carolina.~ In addition to Baubiight's assertion, McMastet is a named Plaintiff in the 
Wingate suit, ~ his capacity as attorney general of the State of South Cilrolma." 

Wingate and members of his firm are the only attorneys .of record in the lawsuit, which they brought 
on behalf of a do7.Cn private plaintiffs, as well as purportedly AG McMaster and his agent, Bauknight. 

In the letter; McMuter confirms that ttaukrright • agreed to use the·~ and conditions" outlined 
in an attached "Agreement for Legal Services," which·~. and inrorpcntes the AG's standard 
Litigatioii. Reteuti<>n Agn,ement." 

The standalll retention agreement for out.,ide COUD$Cl .includes the provision: ''All pleadings, motions, 
briefs, formal documents and ag,eements<must bear the signature oftheAG or his designated 
assistant.~ 

No attorney general or assistant attorney general .i..s signed or been named on any of the pleadings or 
motions in the case. 

The A G's~ retention qrc,ement also n:quiles cotnpliancewith the FO": "SPQcial Counsel 
agrees to adhere to, South Carolina's Freedom of Information Act ... This Agreement shall be 
considered a public document" 

In refusing to release tbe 3-page retention agreement, Meyers cited a provision of the FOIA that 
~ •'information of a pemonal nature where the public disclosure thereof would constitute 
u.nre$SOD8ble invasiQll of personal privacy." 

In "Publi~ Official's Guide to Compliance with South Carolina's Freedom of Information Act," the 
S.C. Pre$s A&,ociation cpmments: "This is an o~used area within the FOIA because it's made 
into an overly ·broad bbmket to cover~ that don't~ covering. The personal privacy spoken of 
hereillvolves the privacy of Joe C~ who deserves such protection. Public officials, in whom trust 
is an important factor, are held to higher standards .. -." • 

In anemailedrespome to Mey~ sent .San,u:day, ·~ a request forfutther clari:fication ofthe 
documents released.: "Please QC>nfum whether~ is OJ' is not a valid (X)!ltract between the State and 
the Wingate film that authorizes Banknight to sue on behalfofthe s•," 
lames Brown's estate plan left his personal and household effects to six named children, and he 
intended his music empire to be used for the education of needy and deserving studen1s in South 
Carolina and.Georgia. Buchanan 1'nd Pope were appointed personal ;represcntative of James Brown 
estate. and as directed by the will and uust, vigoroudy defended1he estate plan by appealing a 
McMaster seulement.deal that gave away·over half of Brown"s music empire to those who·cballenged 
his Brown•s estatep~ described in a Supteme:Court hearing as "noble." 

657



Documents rehlted to the FOIA requestand respt;>nse,. as well as to filings in the lawsuit,. are posted on 
the Facebook page: Jam.es Brown "l Fcml Good"· Trost (FOIA Concerns). 

Attribution: 

Wilson's Dodge. ofFOIA Suggests: Wingate Sued James·Brown Trustees •Without Valid Contract 
Sue Summer 
Janwuy 21, 2012 
The Newbeny Observer 
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It/• print 
Wilson denies FOIA requests in .James Brown suite 
by Sue Summer 
for The Observer 
0J.26.12-11:0J am 

The Freedom oflnformation Act (FOIA) requires every public official to release 
public doouments within ·t S business days of an FOIA request. The .government 
official is required by law to comply, whether the request is made by the press or 
by the pub~. The office ofthe Attorney General (AG) bas the responsibility of 
enfO!cing the law. 

Ironically, itis that very office which has fought for eight months to dodge and 
delay every FOIA request submitted by Newberry resident and former James 
Brown trustee Adele Pope. 

Among the FOIA requests Pope filed last sum.mer with the AG's office: 

1} Pope asked for a copy of the Legacy Trust. This is the trust created by former 
S.C .. Attomey General Henry McMaster when he took over Brown's.$100 million 
music empire in the 2009 settlement deal with·~ of Brown's alleged children 
and his c::onrpanion, Tomi Rae Hynie. 

2) Pope requested documents related to why the.Legacy Trust trustee, who was 
appointed by McMaster and serves at Wilson"s pleasure, valued the music empire 
of legend James Brown at less than $4. 7 million upon his death on Dec. 25. 2006. 
(For several years, Brown had earned royaltiesof $4--5 milli<>n a yest.) 

When Pope's requests were denied by the AG~s ~ in August she filed FOIA 
lawsuits in Newberry County over these and other requests. 

In the filings and ple.adings thatfollowed,AG Wilson's legal posturing.bm·taken 
many forms.---,md along the way, many troubling questions about the strength of 
the FOIA in South C-arolina have surfaced. 

To avoid release of the James Brown documents: 

• The AG claimed Newberry 'W'-IS not an appropriate place for Pope to bring ~ 
even though the AG is a stafe..wide elected official . 

•. The AG c•ed that documents created by fQl'Jllel' AG Hemy.McMaster and his 
staff me '-i,rivate,." even though all were being .pakl• with .taxpayer dollat$ while 
writing them. 

• The AG claimed he wanted to release certain documents, h1.it he could not 
because ajudge had issued a stay. When the judge~s written order was issued 
with no mention of the alleged "stay," \Vilson still refused to release. the 
documents. 
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• The AG claimed that because Pope was involved in litigatio~ she should gain 
access to ~ts using discovery, not the FOIA------S11ggesting that when 
people ate sued, they lose their FOIA rights. 

• The AG claimed that private plaintiffs in other litigation should be allowed to 
join Pope's FOIAlawsuit u def~ even though the,FOIAdeals with only 
public officials and public documents. 

• ln a JanWlfY court h~g. Columbia attorney Mark Gende of the Wmgatefmn 
asked that his private clients be allowed to join the FOIA lawsuit, evettthough 
none of them is a public official and nothing had been requested ofthem. 
Gende's clients include Brown's companion Tomi Rae Hynie and bis son Teny, 
who was given the.right to purchase Brown's music empire by AG McMaster. 

• The AG filed a motion in February that Pope's FOIA lawsuit should be 
C9nsolidated widi Geode's Richland County lawsuit in which the AG's office and 
private plaintiffs ~ suing Pope and Buchanan for ·Jeru; of millions of dollars. If 
th~ consolidati<>Il proceeds, it would then become possible for W'dson to withhold 
the documents, arguing private parties are not bound by the FOIA. 

The consolidation ofa pnvate tort suit with an FOIA cu¢ is unpre<:edented, and 
on March 14 Pope"s aitomey, Adam Silvernail ofCollimhia, filed a brief in 
opposition. 

"Beawse the sole purpose oftbe'FOIA is allowing the JDedia and public at large. 
to have immediate access to documents, the~ of consolidation itself would 
serve to delay ~ defeat tbe .pwpose of the FOIA," said 1he brief. 

According to the brief, "This QSC ••• seeks a Slll3ll number of'signifi~t public 
documents ftom Defendants, as well as confirmation tbat DefendantLeglicy 
trust is,-public bQd.y.,, 

The AG~s o~ bas argued that fut: Legacy Trmtis npt a p~lic document, even 
though it was .c,eated by former AG McMaster•and bis staff: all Qf wm,m were 
being paid by taxpay~ • 

Gei).de;s casein Richland~ ~ cqmpl~ and after two years, no plainf;ift'has 
agreed. to be deposed. Accoxding to the Silvernail brief~the case may not be beam 
for another two yems. 

The lawsuit.involves the service of Pope and Aiken attorney Robert Buchamm, 
trustees ftom 1ate 20Q7 to 2009. They vigol'()usly ~ )3,own"$ estate p~ 
which left his music empire to the "I Feel Good Trust" :fur·the charitable purpose 
of educating needy childrel), and they have appealed the settlement deal that . 
gives away over half -0fBrown's music empire to those he specifically excluded 
from inheriting. 

The FOIA lawsuit, on the other hand. deals with questions that can be decided 
immediately and without a jury:. 
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Wilson denies FOIA requests in James Brown suite . . 

1 )Must the otgamational document of an entity created by the AG be released? 

2) M'.• the AG~s office produce public documents reJat.ed to the $4. 7million at;. 
death valuation of Brown's tnusi~ empire, as represented to the S.C. Supreme 
Court? • • 

The F()JA ease is ready for a fiual bearing, according to the brief, but Case 4900 
is ·"mired" in discovery ·..a other issues. Cc)n$olidation would only serve to delay 
furthel' the release of the docWnents. 

The brief argued that the AG'·s attempt to consolidate the cases raises important 
questions: 

1) Would the AO $1JPPOrt other South Carolina officials if they were to in~~ 
as individuals in FOIA litigation, thereby limiting public access to documents 
that may prove personally orprofmonally embarrassing? 

2) Willjo\Ull8li$ts who request public docume$ re~ to ongoing litigation~ 
fotecd into tort acti()l1S to fight privateparties, many of whQm 1-ve no oblipdons 
under the FOIA? 

The AG's office has stonewalled not only Pope's requests for documents. but 
also requests filed under the FOIA by the Newbeny Observer. 

A December request for.a copy ofthe McMaster/Wingate contract, under which 
Pope and Buchanan are being sued in Richlamt. Cowrty, was denied by Tmcy 
Meyers of the AG's office. 

A Feb, 3 request for a copy oftbe Legacy Trust has received no reply, even 
though the 15 busineM days allowed by FOIA have long since passed. Repeated 
reminder emails to 1he AG's spokesperson. MJUt Plowden. have likewise 
received no reply. 

A March 1 request for a a>py of Tomi Rae Hynie's diary has not received a reply, 
due March 23. 

Hynie's diary is also the subject of anAUcen lawsuit and is said to be "explosive" 
by a long.t.ime friend of James Brown. The diQIY is purported to contain passages 
in which Hynie recounts that she begged Brown to many her. If S09 the diary 
could provide important evidence that she was not.his wif~ she knew she was not 
his wue-,end she should JlQt be part of the settlement deal. 

According to.the SouthCarolinaP.ress Association "Citi7.en's Guide to S.C. 's 
FOIA," openness in government is important "because it allows the public t.o 
learn about the performance of public officials aodthe expenditure of public 
funds." 

A report on "corruption risk" by the Center for Public Integrity and Global 
Integrity~ a nonpartisan good-government group, recently ranked South Carolina 
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Wilsc:m ~enies FOIA requests in James Brown suite 

fifth in the nation. 

According to the state newspaper, the report said, .. There is no .agency that 
enforces the Freedom oflnf'onnation law or monitors the state govertunent"s 
compliance with it. There is also no.appeal process, relegating to the oourts any 
problem a member of the public or press experiences•inobtaining public 
information." 

Still~ ~~~ the courts can. fblfil1 FOIA's ptQtnise of prompt access to 
docum.ents ... whenthe agency responsible for enforcing the law is very a:g~y 
dodging the .law. 

C newberryobserver.com 2012 
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AI..ANWILSON 
ATTORNEY GENERAL 

The Honorable L. Casey Manning 
Judge, Fifth Judicial Circuit 
P.O. Box 192 
Columbia, SC 29202 

March 7, 2013 

Re: Pope v. Wilson, Attorney General and Bauknight 2012-CP-40-350 (Pope FOIA I) 
Pope v. Wilson 2010-CP-40-4900 (Pope FOIA II consolidated with Bauknight) 

Dear Judge Marming: 

I am hopeful that these cases can be resolved as a result of the hearing set for March 18, 2013. 

As you know the Attorney General, strongly supports the Freedom of Information Act as have 
his predecessors. Without waiving our existing jurisdictional and other defenses to this litigation 
including all motions, we believe that our Answer and attachments in the Pope I suit that I am filing by 
mail today and proposed Amended Answer and attachments in Pope II, respond to the FOIA's at issue. 
These filings in Pope I make clear that we have no docwnents that could be considered responsive to 
that FOIA except for a draft of the Legacy Trust attached to our Answer herein. These filings in Pope II 
provide all the documents that we have that could be considered responsive to that FOIA except for a 
three page private part of the alleged attorneys fee contract which we have no objection to disclosing if 
your Honor rules that it may be released. We respectfully request a ruling from the Court regarding the 
production of this document in the main action in case 4900. We will be prepared to submit this 
document to the Court and Plaintiff at the hearing on the 18th if the Court rules that it may be produced. 

A number of motions are scheduled for the hearing and two new ones are designed to get the 
above responses before the Court. Although we do not waive these motions, we believe that they may 
be heard in a relatively summary manner because we have responded to the FOIAs at issue. I am 
enclosing copies of the additional filings for your reference and an updated motions list reflecting the 
two additional motions which has not been reviewed by Plaintiff's counsel. 

cc: 

Thank you for your consideration of these matters. If you have questions, please let me know. 

Respe_gtf}llly submitted, 
~-

--~~h, Jr. 
Assistant Deputy Attorney General 

Adam T. Silvernail, Esquire 
Keith M. Babcock, Esquire 
Ariail E. King, Esquire 
J. Calhoun Watson, Esquire 
The Honorable Jeanette W. McBride 

Daryl L Williams, Esquire 
Robin A. Braithwaite, Esquire 
Kenneth B. Wingate, Esquire 
Mark V. Gentle, Esquire 

REMBERT C. DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-734-3677 663



POPE v. WILSON & BAUKNIGHT 
Case 2012-40-CP-350 

Pending motions 

1. MOTION TO CONSOLIDATE with case 2010-40-:CP-4900 

2. A. MOTION TO DISMISS and ALTERNATIVE MOTION TO STRIKE Affidavit 
attached to Complaint by Defendant Wilson 

B. And MOTION TO AMEND this Motion with AMENDED MOTION TO 
DISMISS attached 

3 MOTION TO DISMISS by Defendant Bauknight 

4. MOTIONS TO STRIKE by Defendant Wilson 

MID and alternative MTS (9-2-11 ), supra 

MTS 9-14-11 

MTS 9-27-11 

Affidavit Adele Pope (9-16-11) 

Affidavit Adele Pope (9-6-08) 

MTS 10-14-11 

Affidavit Adele Pope (10-6-11) 

MTS 1-9-12 

Affidavit Jeffery Smith ( 1-3-12) 

Affidavit Steven Farrar (1-4-11 ), 

Affidavit Sue Summer (1-5-12) 

Affidavit and attachments Adele Pope (1-6-12), 

Affidavit Daryl Williams (1-6-12) 

Affidavit Adele Pope (1-3-12), 

Affidavit Vic MacDonald (1-9-11) 
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MTS 3-29-12 

Affidavit of Sue Summer (3-26-12), Affidavit Adele Pope (3-27-12) 

MTS 3-28-12 

Affidavit Adele Pope (2-22-12), Affidavit Adele Pope (1-9-12) 

5. MOTIONS TO STRIKE by Defendant Bauknight 

MTD Affidavits of in support of Summary Judgment; 

Amended MTS: 

Affidavits of Adele Pope (10-6-11, 1-3-12, 1-9-12 and all attachments) 

Affidavits of Jeffrey Smith (1.9.11 (and attachments) and 

1.3.12) 

Affidavit of Steven Farrar (1.4.12) 

Affidavit of Sue Summer (1.5.12) 

Affidavit of Daryl Williams (1.6.12) 

6. MOTION FOR SUMMARY JUDGMENT by Plaintiff Pope 

7. MOTION FOR JUDGMENT ON THE PLEADINGS [ADDED MARCH, 2013] 
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ALANWILSON 
ATTORNEY GENERAL 

The Honorable Jeanette W. McBride 
Clerk of Court, Richland County 
P.O. Box 2766 
Columbia, SC 29202 

"!I: 

SolJ11lC 

March 13, 2013 

Re: Pope v. Alan Wilson, Attorney General 2012-CP-40-350 

Dear Ms. McBride: 

--_; 

c.n 

C) 

Subject to and without waiving any defense motions and defenses in this case, enclosed 
for filing with your Office for the Defendant Attorney General are exhibit pages 27-42 filed as an 
additional exhibit to the Answer in this case. This exhibit is another draft of the Legacy Trust 
and is included in the Record on Appeal in Wilson v. Dallas in addition to the other draft filed 
last week. I have also enclosed a certificate of service, and I am sending a copy of this additional 
exhibit to Judge Manning. 

Please confirm filing by initialing or stamping the enclosed copy of this letter and 
returning it in the enclosed envelope. Thank you for your assistance. 

Sincerely, 

--~-::::;:.-:;:-==:,,:::;,~-------

-··---i E;;;>"s~ Jr. 

cc: Adam T. Silvernail, Esquire 
Keith M. Babcock, Esquire 
Ariail E. King, Esquire 

Assistant Deputy Attorney General 
Counsel for Defendant Attorney General 

The Honorable L. Casey Manning 

REMBERTC. DENNIS BIJILD!NG • PosTOFFirF. Box 11 S4Q • C.OI.IJMRIA. sr.2Q211-1 ~4q " To!FPHONF Rf'n-7'4-'IQ7(l ■ FArs11,.m i: llO'l-7'14-'li,77 
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ALAN WILSON 
ATfORNEY GENERAL 

The Honorable L. Casey Manning 
Judge, Fifth Judicial.Circuit 
P.O. Box 192 
Columbia, SC 29202 

March 28, 2013 

Re: Pope v. Wilson, Attorney General and Bauknight 2012-CP-40-350 (Pope FOIA I) 
Pope v. Wilson 2010-CP-40-4900 (Pope FOIA II consolidated with Bauknight) 

Dear Judge Manning: 

Enclosed for your information is a copy of the Reply of the Defendant to the Return to his 
Motion for Judgment on the Pleadings in Pope case II (Case 4900), supra. I also enclose, for your 
convenience, a copy of my letter to you of March 7, 2013 which provides a brief summary of our 
position in these cases including that, subject to all defenses and defense motions as to this litigation, we 
believe that we have responded to the FO IA' s at issue. 

The Defendant Wilson is prepared to argue pending motions in these cases when scheduled by 
this Court. Respectfully, I request protection from scheduling on the following dates over the next six 
weeks: April 8, 11, 12, 19, 23, 26, May 3, May 13, May 14, and May 17. I will be available on all 
other dates during that period. We take no position as to the Legacy Trust's Motion for Stay but believe 
that hearing of motions involving the Attorney General should not be stayed and should be heard. 

Thank you for your consideration of these matters. If you have questions, please let me know. 

Res~tfully submitted, 

~ 
---.Y.E~-01, Jr. 

cc: Adam T. Silvernail, Esquire 
Keith M. Babcock, Esquire 
Ariail E. King, Esquire 
J. Calhoun Watson, Esquire 

Assistant Deputy Attorney General 

'The Honorable Jeanette W. McBride 
Daryl L Williams, Esquire 
Robin A. Braithwaite, Esquire 
Kenneth B. Wingate, Esquire 
Mark V. Gende, Esquire 

REMBERT C. DENNlS BUILDING • POST OFFICE Box ll 549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • FACSIMILE 803-734-3677 667



Emory Smith 

From: Emory Smith 
Sent: Wednesday, May 8, 2013 10:40 AM 
To: 'Adam Silvernail'; 'Manning, L. Casey Law Clerk (Joy E. Middleton)'; 

'cmanningj@sccourts.org' 
Cc: 'Mark V. Gende'; 'Ken B. Wingate'; 'Aaron J. Hayes'; 'Daryl Williams'; 

'kmb@lbglegal.com'; 'Ariail E. King'; John McIntosh; Bob Cook; Sonny Jones 
Subject: RE: Request for Hearing in James Brown Matters -- Bauknight, et al vs. Pope AND Pope 

vs. Wilson, Case No. 201 0-CP-40-4900 AND Pope vs. Wilson, et al, Case No. 2011-
CP-40-0350 

Your Honor, I am prepared and available for a hearing in the FOIA cases at most any time, but note the following 
conflicts through the end of June and would appreciate protection as to them: 

May 13 and 14 - oral argument in Richmond 
May 16 - motion hearing in Chas. I should be back by 3 pm 
May 22 am - Dr's appt. 
June 6 am - oral argument, Sup. Ct. 
June 11-Trial, Chas. Co. 
June 24-28 - family travel 

Respectfully, 

Emory Smith 
Counsel for Defendant Wilson 

J. Emory Smith, Jr. 
Assistant Deputy Attorney General 
Office of the Attorney General 
P.O. Box 11549 
Columbia, SC 29211 
Phone: 803-734-3680 

From: Adam Silvernail [mailto:adam@silvernaillawfirm.com] 
Sent: Wednesday, May 08, 2013 10:28 AM 
To: Manning, L. Casey Law Clerk (Joy E. Middleton); cmanningj@sccourts.org 
Cc: Emory Smith; Mark V. Gende; Ken B. Wingate; Aaron J. Hayes; John Mcintosh; Bob Cook; Sonny Jones; Daryl 
Williams; kmb@lbglegal.com; Ariail E. King 
Subject: Request for Hearing in James Brown Matters -- Bauknight, et al vs. Pope AND Pope vs. Wilson, case No. 2010-
CP-40-4900 AND Pope vs. Wilson, et al, Case No. 2011-CP-40-0350 

Dear Judge Manning: 

We have this morning received notice of the Supreme Court's denial of all Petitions for Rehearing of the Court's 
February 27th opinion in Aiken County Case No. 2008-CP-02-1647. 

We understood from your law clerk that you were awaiting a decision on these petitions to set hearings in these 
matters. Because of the importance of speedy disposition of FOIA matters and the fact that my client's 2 FOIA 
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cases have now been pending for more than 20 months, we would appreciate your scheduling the FOIA matters 
for hearing at the Court's earliest convenience. 

At the same time, we request that you hear all motions which are delaying the appearance by 5 of the Plaintiffs 
in Case 4900 at depositions noticed for several months ago. Thank you for your consideration. 

Sincerely, 
Adam Silvernail 

Adam T. Silvernail 
Law Office of Adam T. Silvernail, LLC 
Post Office Box 1898 
1901 Hampton Street 
Columbia, South Carolina 29202-1898 
tel: 803/779-1770 
fax: 803/403-8092 
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Emory Smith 

From: Emory Smith 
Sent: Wednesday, May 7, 2014 4:26 PM 
To: 'Adam Silvernail'; 'cmanningj@sccourts.org'; 'Manning, L. Casey Law Clerk (Joy E. 

Middleton)' 
Cc: 'Ariail E. King'; 'kmb@lbglegal.com'; 'Adele Pope' 
Subject: RE: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350 

Your Honor, I am responding to Mr. Silvernail's emailed letter today in which he requested a hearing as to the FOIA 
matters pending in this case. We have no objection to a hearing at your Honor's convenience although, as stated in 
previous correspondence and filings, we believe that Plaintiff has all documents that could be considered responsive to 
her FOIA request at issue in this proceeding. We reserve our positions in filings with this Court. 

I do plan to file a response to his supplemental memorandum and Ms. Pope's affidavit. 

Respectfully, 

Emory Smith 
Counsel for the Attorney General 

From: Adam Silvernail [mailto:adam@silvernaillawfirm.com] 
Sent: Wednesday, May 07, 2014 4:08 PM 
To: cmanningj@sccourts.org; Manning, L. Casey Law Clerk (Joy E. Middleton) 
Cc: Emory Smith; Ariail E. King; kmb@lbglegal.com; Adele Pope 
Subject: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350 

Dear Judge Manning: 

Please see attached letter and enclosures. Thank you for your consideration. 

Sincerely, 
Adam Silvernail 

Adam T. Silvernail 
Law Office of Adam T. Silvernail, LLC 
Post Office Box 1898 
1901 Hampton Street 
Columbia, South Carolina 29202-1898 
tel: 803/779-1770 
fax: 803/403-8092 
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Emory Smith 

From: 
Sent: 
To: 
Cc: 
Subject: 

Emory Smith 
Thursday, November 13, 2014 6:14 PM 
'Adam T. Silvernail'; 'cmanninglc@sccourts.org'; 'cmanningj@sccourts.org' 
'Ken B. Wingate'; 'Mark V. Gende'; 'Ariail E. King'; 'Keith Babcock' 
RE: Pope vs. Wilson, Case 2012-CP-40-0350 and Pope vs. Wilson, Case 201 O­
CP-40-4900 

Your Honor, I will be generally unavailable next week due to other important meetings scheduled and other deadlines. I 
am the attorney in this Office who has handled the FOIA cases and I need to be present for any hearing in this matter. 

Therefore, I respectfully request that you not schedule a hearing before November 24. I am generally available on that 
date and afterward except for the pm of 11/26 and a few dates in Dec. when I have Court or other appointments. I have 
noted my availability on earlier dates so this request is not made for purposes of delay. 

Thank you for your consideration of this request. 

Respectfully, 

Emory Smith 

J. Emory Smith, Jr. 
Deputy Solicitor General 
Office of the Attorney General 
P.O. Box 11549 
Columbia, SC 29211 
803-734-3642 Direct 

-----Original Message-----
From: Adam T. Silvernail [mailto:asilvernail@mkb-law.com] 
Sent: Thursday, November 13, 2014 5:53 PM 
To: 'cmanninglc@sccourts.org'; 'cmanningj@sccourts.org' 
Cc: Emory Smith; Ken B. Wingate; Mark V. Gende; 'Ariail E. King'; 'Keith Babcock' 
Subject: Pope vs. Wilson, Case 2012-CP-40-0350 and Pope vs. Wilson, Case 2010-CP-40-4900 

Please see attached correspondence, which is also being mailed to Judge Manning today. 

Sincerely, 
Adam Silvernail 

Adam T. Silvernail 
Moses & Brackett, PC 
1333 Main St., Suite 260 
Post Office Box 100261 
Columbia, SC 29202-3261 
803-461-2328 (direct dial) 
803-461-2309 (fax) 
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Confidentiality Notice: This message (including any attachments) is intended exclusively for the individual or entity to 
which it is addressed. This message may contain information that is legally privileged, confidential or otherwise exempt 
from disclosure. If you are not the intended recipient, please note that any use, dissemination, distribution, or copying 
of this message is strictly prohibited and may be unlawful. Please notify the sender immediately by return email and 
delete all copies of this message. 

IRS Circular 230 Notice: To ensure compliance with requirements imposed by the IRS, please note that any federal tax 
advice contained in this communication (including any attachments) is not intended or written to be used, and cannot 
be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 
recommending to another party any transaction or matter addressed herein. 

-----Original Message-----
From: ricoh@mkb-law.com [mailto:ricoh@mkb-law.com] 
Sent: Thursday, November 13, 2014 4:56 PM 
To: Adam T. Silvernail 
Subject: 

This E-mail was sent from "RNP00AB77" (Aficio MP CS000). 

Scan Date: 11.13.2014 16:56:28 (-0500) 
Queries to: ricoh@mkb-law.com 
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Emory Smith 

From: 
Sent: 
To: 
Cc: 

Subject: 

Emory Smith 
Thursday, January 29, 2015 2:55 PM 
'cmanninglc@sccourts.org' 
'Mark V. Gende'; 'cmanningj@sccourts.org'; 'Adele Pope (adele@popelawfirm.com)'; 
'Adam T. Silvernail' 
RE: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350 and Pope vs. Wilson, Case No. 
2010-CP-40-4900 

We have no objection to either a status conference or a hearing on any of these days except that I do have conflicts 
1:30-3:30 on the 11th and possibly the morning of the 12th; however, I do not see the value of a conference on the same 
date as the hearing. If the Court prefers to have a conference before the hearing, I suggest that it be scheduled at least 
a few days before the hearing. 

Thank you. 

Emory Smith 

From: Adam T. Silvernail [mailto:asilvernail@mkb-law.com] 
Sent: Thursday, January 29, 2015 1:55 PM 
To: 'cmanninglc@sccourts.org' 
Cc: Mark V. Gende; Emory Smith; cmanningj@sccourts.org; Adele Pope (adele@popelawfirm.com) 
Subject: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350 and Pope vs. Wilson, Case No. 2010-CP-40-4900 

Dear Ms. Goodstein: 

I am available anytime on February 4, 5, 10, 11 or 12th, and it appears that Emory is available on those dates (with the 
exception of the afternoon of the 11th and the morning of the 12th

). My January 22, 2015 letter requested a hearing, 
rather than a status conference, and I ask that we proceed with hearing these cases immediately after the status 
conference. The pending motions are all now over a year old and many are over three years old. I would thus suggest 
that the status conference and motions hearing be set together on one of these dates when the Court has time to hear 
arguments on the motions. 

Best, 
Adam Silvernail 

Adam T. Silvernail 
Moses & Brackett, PC 
1333 Main St., Suite 260 
Post Office Box 100261 
Columbia, SC 29202-3261 
803-461-2328 (direct dial) 
803-461-2309 (fax) 

Confidentiality Notice: This message (including any attachments) is intended exclusively for the individual or entity to which it is addressed. This 
message may contain information that is legally privileged, confidential or otherwise exempt from disclosure. If you are not the intended recipient, please 
note that any use, dissemination, distribution, or copying of this message is strictly prohibited and may be unlawful. Please notify the sender immediately 
by return email and delete all copies of this message. 
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IRS Circular 230 Notice: To ensure compliance with requirements imposed by the IRS, please note that any federal tax advice contained in this 
communication (including any attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the 
Internal Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or matter addressed herein. 

From: Emory Smith [mailto:ESmith@scag.gov] 
Sent: Tuesday, January 27, 2015 10:30 AM 
To: Mark V. Gende; Adam T. Silvernail; 'cmanninglc@sccourts.org' 
Cc: cmanningj@sccourts.org 
Subject: RE: Case 4900 Issues (re-send to corrected email addresses) 

I am available for a status conference any day through Feb. 12 except for early pm on the 11th and possibly the am of the 
12th_ 

Emory Smith 
Counsel for the Attorney General 

From: Mark V. Gende [mailto:MVG@swblaw.com] 
Sent: Tuesday, January 27, 2015 9:46 AM 
To: asilvernail@mkb-law.com; Emory Smith; 'cmanninglc@sccourts.org' 
Cc: cmanninqi@sccourts.org 
Subject: Case 4900 Issues (re-send to corrected email addresses) 

Dear Adam, Emory, and Eve: 

To follow up my telephone conversation with Adam and Emory, Judge Manning has asked: (1) that we work together to 
schedule a status conference on the FOIA matters referenced in Adam's January 22, 2015 letter and (2) that Adam and I 
submit proposed orders on plaintiffs' motion to set aside any default heard December 17, 2012. Adam and I agreed that 
these proposed orders be submitted within 7 days from today. 

I am copying Judge Manning's clerk on this string in order to facilitate scheduling the status conference. I am available 
Thursday and Friday of this week for the status conference. 

Eve, would you please let us know if Judge Manning has any preferred dates and times for the status conference. 

Mark Gende 

SWB 
Mark V. Gende I Member 
Sweeny, Wingate & Barrow, P.A. 

1515 Lady St. (29201) 

PO Box 12129 

Columbia, SC 29211 

T • 803-256-2233 

F • 803-256-9177 

Web I Bio I Email 

This message may be confidential and protected by the attorney/client, attorney work product 
or other privileges. It is intended only for the use of the individual named above and the 
privileges are not waived by virtue of this having been sent by electronic mail. If the person 
actually receiving this electronic mail, or any other reader of such electronic mail, is not the 
intended recipient, any use, dissemination, distribution, or copying of the communication is 
strictly prohibited. if you received this message in error, please send a reply, delete the message 
immediately, and do not forward this message to any other person. 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 
Plaintiff, 

V. 

Alan Wilson, in his capacity as 
Attorney General of South 
Carolina and James Brown 
Legacy Trust, by Russell L. Bauknight, 
its Trustee 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

________________ ) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2012-CP-40-350 

PLAINTIFF'S REPLY TO MEMORANDA 
OF DEFENDANTS 

-.. 
w 

In this FOIA case, Plaintiff Adele J. Pope ("Plaintiff') submits this brief in reply to the 

Memorandum of Alan Wilson, in his capacity as Attorney General of South Carolina ("AG") 

in support of his pending motions to amend, dismiss, for judgment on the pleadings and to 

strike and in reply to the James Brown Legacy Trust's Supplemental Memorandum in 

Support of its Motion to Dismiss and in Opposition to Plaintiffs Motion for Summary 

Judgment. 

I. As to the AG's Memorandum 

In his Memorandum, the AG argues that he is entitled to prevail in this case because: 

he claims not to have received Plaintiffs June 30, 2011 request until he was served with the 

Summons and Complaint herein (to which a copy is attached); he claims not to possess the 

$4.7 million appraisal of James Brown's music empire and related documents; and he 

asserts this case should be dismissed under Rule 12(b)(8), because the same or similar 

claims are pending between the parties in another action. 

In March 2()13, the AG moved to amend his answer herein and produced certain 
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public documents responsive to Plaintiffs June 30, 2011 request which had not previously 

been released to her by the AG. 

By presenting public documents in this action, approximately a year and a half after 

its inception, the AG has acknowledged that it did indeed possess responsive public 

documents. In Sloan v. SC Dep'tofRevenue, 409 S.C. 551, 762 S.E.2d 687 (2014), our 

Supreme Court found that a FOIA plaintiff was entitled to declaratory relief and attorneys' 

fees even where the public body had produced the requested documents three weeks after 

the plaintiff therein filed suit. Likewise, the AG's delayed production of documents herein 

moots nothing. 

The AG further asserts that the Newberry County Court in a FOIA case to which 

Plaintiff is not a party has found that the AG does not possess the $4. 7 million appraisal of 

James Brown's music empire. First, Plaintiff is not bound by a finding in a case to which she 

has never been a party. Second, a public body need not possess a document to make it 

responsive and subject to production under the FOIA. Instead, the FO[A requires a public 

body to release all responsive public documents "prepared, owned, used, in the possession 

of, or retained by a public body." S.C. Code Ann. §30-4-20(c). The statute itself makes clear 

that possession of a document is not a prerequisite to release under the FOIA. As set out in 

Plaintiffs May 2, 2016 Memorandum, the AG moved the Supreme Court to accept the $4.7 

million valuation in 2011 (see Exhibit A), and he also sued Plaintiff and Robert L. Buchanan, 

Jr., in 2010 for, among other things, presenting an inflated valuation of James Brown's 

assets for the purpose of securing a $5 million commission. If true, this claim by the AG 

would constitute a Federal felony. In his Motion to Supplement the Record in Wilson v. 

Dallas, the AG discusses in detail the basis for the valuation [see, e.g., footnote 3 on p. 6 of 

2 
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Exhibit A]. The Motion to Supplement is signed by Sr. Asst. AG C. Havird Jones, and makes 

clear that the AG has "used" the appraisal. 

The AG suggests that he need not produce documents which were later filed in 

Summer v. Wilson, since those are available from the Court's files. The AG points to no 

exception to the FOlA, and Plaintiff is aware of none, which would exempt documents from 

release because they are available elsewhere. 

The AG takes the position that Plaintiffs case must be dismissed for lack of subject 

matter jurisdiction, where he claims that he did not receive her initial June 30, 2011 FOIA 

request. This argument is disingenuous where the AG was served with the Summons and 

Complaint herein nearly five (5) years ago, and has still never made a proper FOIA 

response to Plaintiff. S.C. Code Ann. §30-4-30, which sets out the procedure for making a 

request for release of public documents under the FOIA, prescribes no particular form or 

method for making a request, and Plaintiffs June 30, 2011 request was attached to the 

Complaint herein, which was served on the AG in August 2011. 

In his Memorandum, the AG argues that he has produced all documents responsive 

to Plaintiffs request for "the final and all drafts, signed and unsigned, of the James Brown 

Legacy Trust." Plaintiff notes that, even if the draft documents produced by the AG were in 

fact all responsive documents, the AG did not produce those until approximately eighteen 

f 18) months after this lawsuit was filed. His initial response to this action was to move for 

dismissal, asserting that Plaintiff could not seek documents from him under the FOIA in 

light of then-pending discovery motions in Richland County Case No. 2010-CP-40-4900 

("Case 4900"). He continues to take that position in his May 2, 2016 Memorandum. 

II. As to the James Brown Legacy Trust's Memorandum 

The James Brown Legacy Trust, created by former AG Henry D. McMaster (the 
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"McMaster Legacy Trust") argues that it should be dismissed because the McMaster Legacy 

Trust "as challenged by Plaintiff no longer exists." This argument completely overlooks the 

fact that the McMaster Legacy Trust was created by the Attorney General. Plaintiff is 

unable to find a published case, and the McMaster Legacy Trust points to none, in which the 

question of whether a partially-charitable trust created by a public official, acting in his 

official capacity on behalf of the State, could ever be considered anything other than a 

public body. Instead, the cases cited by Plaintiff in her May 2, 2016 Memorandum show 

that even modest in-kind support of an entity can justify a finding that it is a public body for 

the purposes of FOIA. 

Additionally, the McMaster Legacy Trust now appears to take the position that it 

does exist and has existed, but is retroactively exempted from FOIA because the Supreme 

Court invalidated the settlement which would have further funded it. A review of the South 

Carolina Trust Code makes clear that a trust is created, even where its source of funding is 

revocable and uncertain. The Reporter's Comments to S.C. Code Ann.§ 62-7-401 (2016) 

make clear that "the property interest necessary to fund and create a trust need not be 

substantial. A revocable designation of the trustee as beneficiary of a life insurance policy 

or employee benefit plan has long been understood to be a property interest sufficient to 

create a trust." (See S.C. Code Ann.§ 62-7-103(11) (2016), where property is defined.) 

Likewise, the funding of the McMaster Legacy Trust, even if affected by Wilson v. Dallas, 

was complete and the Trust created upon the signing of the settlement agreement in 2009. 

The McMaster Legacy Trust may not now avoid the effect of the AG's involvement just 

because it did not turn out as he expected. 

Further, the AG's own public filings indicate that the McMaster Legacy Trust was 

substantially funded prior to the Wilson v. Dallas decision. In their December 22, 2010 
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Brief, Respondents asserted: 

The Settlement Agreement created an entity containing all of 
Brown's probate and non-probate assets (Settlement Entity) 
Additionally, the family members increased the Settlement Entity's 
worth by contributing valuable assets, including federal copyright 
termination rights .... 

The Mc Master Legacy Trust goes on to argue that its creation by the AG is 

insufficient to support a finding that it is a public body without a showing of public funds 

passing to or through it. This is simply out of line with applicable case law (as cited by 

Plaintiff in her previous filings), which makes clear that in-kind contributions are sufficient 

to justify a finding that an entity is a public body. 

The document attached as Exhibit A is one of a multitude filed in Aiken County and 

appellate proceedings in which the AG's office defends the existence and funding of the 

Mc Master Legacy Trust. 

As to the McMaster Legacy Trust's argument that Plaintiff is not entitled to her FOIA 

rights as a result of the State, the Mc Master Legacy Trust and others having sued her in 

Case 4900, none of the authorities the McMaster Legacy Trust cites support the proposition 

that any citizen is deprived of her FOIA rights as a result of her involvement in litigation 

with the State. 

Conclusion 

For the reasons set forth above and in Plaintiffs other filings herein, Plaintiff asks 

that grant her summary judgment herein and deny the motions of the AG and the McMaster 

Legacy Trust. 
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Law Office of Adam T. Silvernail, LLC 
1905 Marion Street 
Post Office Box 7995 
Columbia, South Carolina 29202-7995 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 
Plaintiff, 

V. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

--------------~) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2012-CP40-0350 

PLAINTIFF'S BRIEF REGARDING 
ISSUES FOR 11/2/20 HEARING 

Plaintiff Adele J. Pope ("Plaintiff"} submits this brief setting out her position on the 

issues before this Court on remand from the Court of Appeals' decision in Pope v. Wilson, et 

al, 2019-UP-219 (June 19,2019}. 

This action was broughtunder the South Carolina Freedom ofinformationAct ("FOIN') 

on August 3, 2011, after the South Carolina Attorney General (''.AG'1 failed to respond to 

Plaintiff's request for public documents under FOIA. After the response period passed, 

Plaintiff brought this FOIA action in Newberry County. The AG appeared and moved for 

dismissal based, in pijrt,. on .its position that cert:;{in ofthe doctune.nts sc>Ught under FOIA 

were also the subject of discovery requests. and motions in Bauknight, et al and Wilson; et al 

v. Pape, Case No. 2010-CP-40-4900 f'Ric:hland 4900''), the AG also sought dismissal on the 

basis that it alleged it never received the FOIA request. 1 

Before his motion to dismiss was fully decided, in March 2 013; the AG filed his answer, 

which contains attachments responsive to certain of Plaintiff's FOIA requests. It further 

asserts that the AG is notin possession of documents :res.ponsive to Plaintiff's requestforthe 

1 Plaintiff notes thatthe request was attached to the Coinplaint hetem; Which was undisputedly served o,n the AG, 
which has to date never issued a proper FOIA response. 
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$4.7 million valuation of James Brown's assets and correspondence related thereto. 

In 2016, the AG secured an Order of the CircuitCourt dismissing this case as moot, 

which Order was reversed on appeal. The Court of Appeals founcl that there remained a 

controversy over whetherthe AG had responded fully to Plaintiff's FOIA request and, further, 

that the AG's blanket suggestion that discovery in Richland 4900 barred Plaintiff from 

exercising her FOIA rights was incorrect. 

In October 2020, the AG released several documents in response to. a FOIA request by 

a Newberry journalist's FOIA request which had never been presented or acknowledged in 

this case, despite heating directly on issues which have been p.resented herein. These 

documents are attached to and described in the Affidavit of Ad.ele J. Pope; filed herewith. 2 

Among these startling just-released documents is a letter dated January S, 2011, from 

Everett A Kendall, Esquire, to Russell L. Bauknight (and copied to members of the Office of 

the AG and several counsel for others), which is entirely redacted, other than the words "he 

is1
' in between redacttcms on page 3. It appears exceedingly likely that this correspondence 

touches on the valuation (and is thus responsive· to Plaintiff's FOIA request), as it was sent 

nearly contemporaneous with the review of the $4.7 million valuation by the IRS. 

This letter is further less than a month removed from an emajl Qf William W. Wilkins, 

Eiiquite, sttateglzing With counsel for other parties regarding the timing and disclosure of 

the $4.7 million valuation; (See Email of Wi1kins~ dtd. 12/17 /10, atta.ched as Exhibit A) 

.Although sertt to members of the Office of the AG and related to the valuation, this email was 

also not produced in response to Plaintiff's 2011 FOIA request and was tirst received well 

after the filing of this.case~ 

2 Plaintiff notes that the affidavit contains two typographical errors: 1) Paragraph 19 sb0t1ld sily "the AG never hired 
SWB," and 2) Paragrapb ~5 should say "is necessary," rather than ''in necessary_" 
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The 2010 email and just,-disdosed redacted 2011 letter make dear that the AG has 

notyetattempted to make a full FOIAresponsewhich, pursuant to S.C. Code Ann. §30-4-30(cJ, 

must make a final determination and disclosure of what documents the public body Will 

make available under FOIA; what documents it considers exempt from disclosure; and the 

specific exemption claimed for any documents possessed by the public hod~ Nothing of the 

sort has happened in this case, and the continued discovery of do,tumertts which were 

responsive in 2011 shows that the A G's failure to properly respond has been against the letter 

and spirit of the FOIA. The AG should be directed to make a complete and proper response 

to the 2011 FOIA request, including an unredacted copy of the January 5, 2011 letter and all 

other responsive documents. 

The email noted above makes clear that the AG was involved in c:ommurtications about 

the introduction of the appraisal in.to the then~pending Wilson v. Dallas appeal. A "public 

record," subject to disclosure under the FOIA includes documents "prepared, owned, used, in 

the possession. of, or retained by a public body:• The AG at least used the valuation, as 

demonstrated by the above-described email. 

Additio11ally, Plaintiffrequested copies of all draft and final Legacy Trust documents, 

includingany amendments. The AG attached two drafts (rom the pubic record to its 2013 

answer herein, but has still never provided. a copy of a 2010 amendment Which was signed 

by then-AG Henry D. McMaster. (See Exhibit B, which Plaintiff received from a third party) 

Once again, this demonstrates that the AG has never made a full properFOIA response herein 

and must be directed to do so. 

Because documents have surfaced piecemeal in the intervening 9 years, the AG must 

be directed to fully respond pursuant to the FOIA and through the present time with all 
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responsive documents. 

Plaintiff is Entitled to an Award of Attorney's Fees and Costs 

The other remainh1g issue on remand is .Plaintiff's cause of action foi:: attQrney;s tees 

and costs incurred in this action, pursuant to S.C Code Ann. §30-4-lOO(b). Plaintiff notes 

that pursuant to the Supreme Court's holding in Sloan, supra, she is entitled to all fees and 

costs incurred until this case is finally determined~ Upon its direction thatthe AG make a full 

and proper FOIA response, this Court should also find that Plaintiffis entitled to recover het 

reasonable attorneys' fees and costs against the AG, as set out in an affidavit of her counsel 

to be submitted. 

Conclusion 

For the reasons set forth above, Plaintiff asks that this Court order the AG to 

immediately and fully respond to her 2011 FOIAtequestand to pay the reasonable attorneys' 

fees and costs incurred in bringing and maintaining this action, to enforce Plaintiff's FOIA 

rights. 

October 27, 2020 

4 

Respectfully submitted, 

Adam T. Silvernail 
Law Office of Adam T. Silver:nail, LLC 
1905 Marion Street (29201} 
Post Office Box 7995 
Columbia, South Carolina 29202~ 7995 
Telephone: (803) 779~177() 
adam@silvernaillawfirm.com 

Attorney for Plaintiff 
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Con.(.li'mlltion and Atnc:ndmcmt 

L Under the ....... Terry .Brown twre:ny•') .has • ·ltaabt of F'm.t :Rdiamf r,lOFllj. This "' 
agreesnc:nt coofimas that Terry's ROFlt ill d nspectB. UDCk:r ihD ..--- applies only io ~ ~ 
•• of au« sabstJqdialty air of d&c ... 1..,. .9n>wn Nli/d!i ... (as the ltllm James Bivwrl krscts is ~ 
defined in .......... 1 oftht ~) The term~ saloofall oz~ all" ·includo -o 
only (a) die tale af tbe emirety(llat is. Me lnmdrelt ,-..t)of lhe 1.._ Bmwa ~ ir:a one ~ 
or a •• of mlalm ·tranaactioiP. ar (b) the sale of at Imt 6S% of the estiautf.ed ~ue of the ::o 
e11tiftlty of die James~· As,ctl as ofsadl time in one or• Mies of n:lated transvtions. Q 
Tary~s t(OFil .,_ • ·apply lo DY odaer· .....Car of en.y of the James ~ Asse1a or .an '2► 
intal:l,l dlaaJI Fot·aampte, ai'ld~I aa,chiaa to die cootnrY in die~ or in o 
i. ~. h kOFll ckte:$ aol apply to the...,._ .of one or•moro deaAD<:e& « Ucensa e>f ~ 
uy dunmoD. iwq,e, or~ tor the: •of my or all ofthe kma8 Blown A.aecs. includina o 
but GOt limit-9 to sud\ ~ •·~.~ video lflll'MS, commcreiala • other ! 
advediRlocnts, prod.act~ books. or other pabliClfic)as, or theatrialJ pn,ducdoa1 ~ 

2. Under .tlle tana:nmt. Tmy'hes lhf: ~uaift right to cqJldract a tile diliaence revfc:w ("due 

diliaence fiabtlaf an of tbe hmcs BtoWft Asldsas ~· in.~ S of thea,pietrtellL 

Wtdl 1csprd to dw 4- chUf)DltlCC right;, Uc~ II lwnlty· IIMllded lc>·dte eJC.ta.t·· and oaly 
ID the~ a folJowl;, (a) Teny Q.J COUillKfjCt 1be ducm.ligenc:eff:vlew nnmcdilte.ty upon Ibo 

executio. of rhia lllOllfinnatim ·ma IIUldmst: (bl the duo 4iliplcc period -m be for • pcri<>d 
of twelve .l'IIOCdti fnlm the ~. of dli.s ~ and ~ (<:) there 1-no 
pruhibition aplmt cm Seultmmt &tit)' .. ..Vor R;ussell Beablipt as fldudary or any ·apu or 
eom1a1ta cmployccl by or on behalf of the ·Estate or Seldcll1lem Eurify. 301icidttc, ~ 
~ discussing.« •ce,ting ~ wit11 ~· to the ,ale:. tnullfer. ~ or 01bet 

dispMilionor ~• of au,y of theJ..,_ Blown Aslds(incllllhg .-ycdRr ~ by a 
~ ofthe .. f!W ot IUd1 other aacnts« ~1'l':S as tLe ~or $ddlmerd &tity 
may Imm· time to time autMrial1 ,ubjec::l ill alt cues to •he tar:t·s .exd\lsit,e ·~ rights 
dari~ iat ~ .3 bel-.• (d) TenyBiowli or Jdsdcsipee•shalt.~.~ Qclusive riaht· 
to U10 any WOik p~ « other material$ iii aay medium propar.i by • on behalf of Terry in 
tll!e counie. of du! exeRise or lhe due 4iH..-. riabt for purpoia ot sc,lieitillg. CllCOlll'IIIPlllt 
coh:ntinius; or·dixussing,. ofrcn Witb· respcc;a. to tbe sale. ..,_fer? Ii~ or otw disposition or 
exploiultion or any of the lliMt Brown .Assa. 

3. lhldcr ~ '9 7 • s: or die.~ Ten-, • tbe G.Clusi~ rilht to solicit offe3 
fi>t • peri«P<f of ti& months f"risllt to 10licit"'). Widt ~ to the right to solicit. die &grea'nent is 
•hemby mnencled to dlD meat lind only to the~- a& folJoW!l: the Ji:,Mmntli pcri()d. of the right 
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I 

k> solicit (vmich was lbnncrly {lOQtempcnmeou with tbe Exdu!i'Yity Paiod of the due diliganco 
right) shall .~ thtce month,~ ~ from Terry (at 1m-y time afta" the lata- of the 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF RICHLAND ) 
) 

Adele J. Pope, ) 
Plaintiff, ) 

) 
V. ) 

) 
Alan Wilson, in his capacity as ) 
Attorney General of South Carolina, ) 

Defendant. ) 

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF RICHLAND ) 
) 

Adele J. Pope, ) 
Plaintiff, ) 

V. ) 
) 

Alan Wilson, in his capacity as ) 
Attorney General of South Carolina, ) 

Defendant. ) 

IN THE COURT OF COMMON PLEAS 

Case No. 2012-CP-40-0350 

Affidavit of Adele J. Pope Opposing 
AG's Motion to Strike Affidavits, Supporting 
Release Under FOIA of $4.7 Million Valuation 
and Legacy Trust Documents; Supporting 

Attorney's Fees and Costs 
for AG's FOIA Noncompliance Since 2011 

IN THE COURT OF COMMON PLEAS 

Case No. 201 0-CP-40- 4900 

Affidavit of Adele J. Pope 
In Support of Order Directing 

Attorney General to Immediately Release 
Wingate Litigation Retention Agreement 

and all Documents under 2011 FOIA 
Request and for Related Relief 

PERSONALLY APPEARED BEFORE ME, ADELE J. POPE, who, being duly 

sworn, deposes and says: 

1. I am over eighteen (18) years of age, and this affidavit is made on my personal 

knowledge. 

2. I am informed and believe that the record in this case; the public record of which 

I ask the Court to take judicial notice; and documents released by the Attorney General 

of South Carolina (AG) under FOIA for the first time in October 2020 support an order of 

the Honorable Clifton Newman as follows: 

695



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 O

ct 27 2:17 P
M

 - R
IC

H
LA

N
D

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2012C
P

4000350

a. Denying the Motion of the Attorney General of South Carolina ("AG") 
to strike public affidavits urging him to comply with FOIA: 

b. Directing that the AG fully comply with my 2011 FOIA requests, and 
subsequent FOIA requests for the same documents; 

c. Finding that all documents held by the law firm of Sweeny, Wingate & 
Barrow, PA, ["SWB"] and/or used by the AG are subject to FOIA. 

d. Finding that an award to my counsel of $47,500 for each case ($5,000 per year 
of the AG's FOIA noncompliance) and all costs of each action is reasonable and 
necessary to assure that the AG complies with FOIA in the future and requires 
other public bodies to do so. 

3. In August 2011, I filed the 2 FOIA cases captioned above against the AG. 

4. The FOIA suit now pending as Case No. 2012-CP-40-0350 seeks the 2010 at­

death "appraisal" of entertainer James Brown's worldwide music empire (the "Afterman 

$4. 7 Million Value"); copies of the Legacy Trust and its amendments; and all 

correspondence between the AG and Russell L. Bauknight regarding the valuation 

between August 1, 2010 and May 4, 2011. The second FOIA suit which was, over my 

objection, consolidated with Case No. 2010-CP-40-4900 ("Richland 4900") includes my 

FOIA request for the AG's contract with SWB and related documents. 

5. In May 2010, SWB had filed, on behalf of the AG, Tommie Rae Hynie and the 

Legacy Trust, the case known as Richland 4900 against Robert L. Buchanan, Jr. and me, 

which accused us, in part, of having overvalued James Brown's assets. 

6. October 2020 FOIA disclosures by the AG to a South Carolina journalist include 

a completely redacted letter and attachment, dated January 5, 2011, from SWB attorney 

Everett A. Kendall, Esq., to Bauknight, which was copied to two members of the Office of 

the AG. [Exhibit A]. Prior to October 2020, this letter had never been produced to me or 

2 
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noted as a responsive document over which the AG claimed any sort of protection. 

7. In a letter dated January 30, 2012, attached as Exhibit B, SWB attorney Mark 

Gende, Esq. urged the AG not to comply with his FOIA duty to release the "Wingate 

Contract" to bring Richland 4900. Gende stated: 

First, you will certainly incur the sanction of costs and attorney 
fees in the pending FOIA action. That defeat will be more costly and 
publicly embarrassing than a decision to continue litigating the fee 

agreement issue. 

Second, your decision will jeopardize the rights of your co­

litigants ... 

8. This letter has never been produced to me pursuant to my FOIA requests 

between 2011 and 2015. 

9. In late 2011 Forlando Brown ("Forlando") released an amendment to the Legacy 

Trust to a journalist, who published it.1 Although AG McMaster had signed the document 

before my FOIA request, it was not produced to me in response to my FOIA request and 

has not been produced to me by the AG during this FOIA litigation. 

10. Other public documents released by the AG for the first time in October 2020 

have finally clarified facts about the AG's FOIA noncompliance between 2013 and 2016. 

11. On February 27, 2013 the Supreme Court stated in the first, later substituted 

opinion in Wilson v. Dallas that my FOIA cases should be considered "in the first 

instance." 

1 The terms "Legacy Trust" and "Settlement Entity" are used interchangeably by the AG, 

SWB and others. 
3 
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12. In his Wilson v. Dallas petition for rehearing the AG advised the Court that he 

would shortly move to have the Attorney General removed as a party to Richland 4900. 

The AG also advised that he had no objection to the release of the Wingate Contract, and 

that the hoped "to have resolution of the matter in the near future." [Order. Jg. Griffith, 

9/19/14,p. 3, Exhibit C] 

13. As shown in a letter of SWB attorney Everett Kendall, Esq., by March 25, 2013, 

Wingate had made several requests for a meeting with AG Wilson and his staff. 

[Exhibit D] 

14. By letter dated April 12, 2013 (never released under FOIA to my knowledge 

before October 2020), after a meeting on March 27, 2013, SWB (Kendall) presented a 

TERMINATION OF LEGAL REPRESENTATION to the AG. [Exhibits E and F] 

15. On April 16, 2013 Bauknight, through SWB, moved to intervene in a journalist's 

FOIA suit, Newberry County Case 2012-CP-36-00688, asserting that the journalist's FOIA 

suit was an extension of the parties and issues involved in Richland 4900, and an 

improper attempt to gain through FOIA matter which is subject to discovery motions in 

Richland 4900. [Ord. Jg. Griffith, Summer v. Wilson, 7/8/14, p. 2, Exhibit G] 

16. By letter dated April 23, 2013 (never released under FOIA to my knowledge 

before October 2020), attached as Exhibit H, Kendall acknowledged that the AG had 

"drawn a line in the sand with respect to our attorney fees and expenses." 

17. By letter dated April 24, 2013 to SWB (Kendall) (never released under FOIA 

to my knowledge before October 2020), Chief Deputy AG McIntosh stated in part: 

Your letter is entitled "Privileged Attorney-Client 

4 
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Communication". Please be advised that the Office of the 
Attorney General has never been a client of Sweeny, Wingate 

& Barrow in this matter. 

... As you are aware, if the Supreme Court decision stands 

as is, any fees Sweeny, Wingate and Barrow have heretofore 
received in the 4900 case are required to be disgorged and returned 

to the trust established by James Brown. In any event there is no 

liability on this Office for legal fees. [Exhibit I] 

18. On May 8, 2013 the Supreme Court issued its final Wilson v. Dallas decision. 

19. On September 19, 2014, not having been advised either by the Office of the 

AG, SWB or Bauknight that SWB had never hired Wingate, Judge Griffith ruled in the 

Summer v. Wilson FOIA case in part: 

1. The motion of Bauknight to intervene is hereby denied. 

2. Defendant [AG] shall, within 30 days produce to plaintiff all documents 

responsive to all FOIA requests of plaintiff (from the date of the respective 

requests to the date of this order) which are under the custody or control of 

the Attorney General, or which the Attorney General has prepared, owned 

or used. 

5. Documents in the Wingate firm's possession that were prepared, owned, 

used, possessed or retained in whole or in part for the Attorney General 

are subject to this order and must be produced ... 

6. Plaintiffs counsel shall, within thirty days, submit a statement of fees and 

costs requested by Plaintiff pursuant to S.C. Code Ann. §30-4-100(b) .... 
[Exhibit C] 

20. In 2015 the circuit court awarded counsel approximately $39,000 in fees and 

costs in the Summer v. Wilson FOIA, which lasted only about 3 years. [Exhibit J] 

21. In January 2020, at a FOIA hearing before the Honorable Clifton Newman, the 

AG asserted that it could not produce the Wingate Contract because of pending 2011 

discovery motions in Richland 4900. Judge Newman set the discovery motions for 

5 
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hearing a few days later. 

22. SWB appeared at the discovery hearing and, without disclosing that SWB had 

known since 2013 that it had never been counsel for the AG in Richland 4900, continued 

to oppose release of the Wingate Contract. 

23. After Judge Newman ruled on May 12, 2020, that the Richland 4900 Plaintiffs 

must produce the Wingate Contract in response to my discovery requests in that case, 

the AG for the first time produced to me a copy of what the AG alleges to be a portion of 

the Wingate Contract, but still noting that the document was "not [produced] due to [my] 

FOIA request or this litigation." [Exhibit K]. The document produced by the AG differs from 

the document produced by SWB in Richland 4900. 

24. As of today, the AG has not complied with FOIA requests in either of these 

cases, and I believe the AG should produce a copy of the entire Wingate Contract. 

25. The documents released by the AG in October 2020 make clear that SWB 

had known since April 24, 2013 that it had never been engaged by the State/AG. Yet it 

has spent seven years concealing this fact, and using the prestige and power of the Office 

of the AG, the State's highest legal officer, to conceal documents; disrupt FOIA; and file 

multiple sanctions requests, motions to strike, and requests for confidentiality orders to 

advance the Richland 4900 positions of Tommie Rae Hynie and those Plaintiffs aligned 

with Hynie in Richland 4900. 

26. The Court of Appeals' decision reversing Judge Early's dismissal of this case, 

as I understand it, requires the AG to identify an exception, if there is one, to the release 

of responsive documents under FOIA. 

6 
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27. Based in part on the just-released documents confirming that there is no 

privilege between the AG and SWB, Hynie or any of SWB's other private clients, I am 

informed and believe there is no exception under FOIA to production of any documents I 

requested in 2011. The AG should produce all responsive documents which were 

available when the FOIA request was made and all which have come under the AG's 

possession or control, or which the AG has since used, including those held by SWB. 

28. I am informed and believe that no documents shared with SWB, Hynie, the 

Levenson clients, the Legacy Trust and/or their attorneys, advisors, or fiduciaries is 

entitled to any privilege or exception, because SWB and those SWB represents agreed 

that all documents in Richland 4900 would be subject to FOIA. Further, the AG, 

unbeknownst to me or this Court, clearly took the position in 2013 that SWB was not its 

counsel and that their communications were not privileged. [Exhibit I] 

29. I am informed that the AG should produce, in the manner required by Judge 

Griffith 6 years ago, the Afterman $4. 7 Million Value and all related documents. 

30. I believe all Legacy Trust documents, including the signed and unsigned 

documents which I requested in 2011 are owned by the Attorney General and must be 

produced under FOIA and preserved by the AG as required by S.C. law. 

31. The AG's October 2020 documents make clear that the AG is producing under 

FOIA for other citizens documents he should have produced to me under FOIA in 2011 

and in response to subsequent FOIA requests I made between 2011 and 2015, but he 

has still not produced them to me. 

32. Exhibit A, part of the AG's October 2020 FOIA documents also shows that the 

7 
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AG is still withholding and/or overly redacting documents he has shared for more than 7 

years with Hynie, the Levenson Will/Trust contestants, and attorneys for Forlando. 

33. I am informed and believe that a legal fee of $47,500 in each of these FOIA 

cases and all costs for more than 9 years of the AG's intentional FOIA noncompliance is 

both reasonable and necessary to deter the AG from his continuing FOIA noncompliance 

in James Brown estate and other matters. 

34. I am informed and believe that the award of $47,500 plus costs in each of 

these FOIA cases to my attorney is especially appropriate because at least 7 attorneys 

paid for by the S.C. taxpayers have fought FOIA compliance for 9 years, in addition to 

SWB attorneys, and this may deter the AG from taking similar actions in the future. 

35. I am informed and believe that this fee and cost award in necessary because 

the AG is the State official charged with the protection of charities. 

FURTHER DEPONENT SAYETH NOT. 

Adele J. Pope ' 

SWORN TO BEFORE ME this 21st Day 

of o_cto~.~y,1\,~ (LS) 

Notary Public for South Carolina 
My commission expires: "-/2-:lr .f"~\ 
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f 

. t) 
,) 

SWB 
SWEENY WINGATE &. BARROW P.A. 

Vin Email 
Rllsscll L. Bauknight, CPA 
Bauknight, Pietras & Stonuer, P.A. 
Post Office Box 1330 
J 5 17 Gervais Street 
Columbia, SC 29201 

January S, 2011 

Reply to: Main Office 

Evei-ett A. l(e11thall, Il 
(803) 256-2233 X 130 
eak@ffl'l>lnw.eom 

RE: Russell L. Bauknight, et al. v. Adele J. Pope and Robert L. Buchanan. Jr. 
Civil Action No.: 2010-GC-40-00073 
Claim No.: 
Oul' File: 4077-7389 

Dear Russell: 

MA!NOFPUX T • 803•256,2233 F •803•256-9177 1515 IAD\'ST, (29201)•PosTOfflC£ BOO( 12129 • Cot.Ull111A.SC 29211 
Pi:EDfEOfflC£ T• 8,13•383,2146 1'•843-383-6150 323 WESTHOlttAvr..•Posr0malla<88 •HARm'tllli,SC 2955 I 
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Russell L. Bauknight, CPA 
1/5/2011 
PAGE2 

■ 
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Russell L. Bauknight, CPA 
1/5/2011 
PAGE3 
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Russell L. Bauknight, CPA 
1/5/2011 
PAGE4 

-
Yours truly, 

SWEENY, WINGATE & BARROW, P.A. 

~ 
Everett A. Kendall, ll 

cc: David B. Bell, Esquit-e 
J. David Black, Esquire, Nexsen Pruet, LLC 
C. Havird Jones, Jr., Esquire, Office of the Attorney General 
Lol'i J. Christmau, Le\•enson & Associates 
Mary Frances Jowers, Esquire, Office of the Atton1ey General 
Matt D. Bodman, Esquire, Matt Bodman, P.A. 
Fred L. Kingsrnorc, Jr., Esquire, Nexscn Ptuet, LLC 
S. Alan Medlin, Esquire • 
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AecoNed ~ _JAM'fl!{ 
. Re.v\ewedby/Oate: .. • ____ .................... ..--
Re1er(ed t9/0,ate _____ .,;.-___ _ 
i\Jcites: __ _.... ........ (_ .. .,.___,....;.;,...~---...-

c .. 

January 20i 20t2 

l 
f 

Reply~,· Mam Q.:ffice 
ftkr:Ji. V', C.elidt 
(603).256~mtxnt . 
tMg@sW.qbt\V.caJJi 

URGJ;NT --PRl'YJLEGED ATTORNEY/CLIENT·COMMIJNJCATION 

V1AHANDb:EL.1VERY 
AhmWilson 
Sputh Caroli~ Atfp~~Y. G~ner?.l 
Offiee o:tlhe.Attorney Genet-a1 
Post:Of-.fk:e. B◊x llSifo. 
t:ol1Jmbfa, SC Z9ill 

-RE,: Ri.u~se.IF ,L,, Bll~~igll,t, ¢i a'.L v. Ad.elef; .. p.ope imd Robeit L. Buchanan.Jr. 
Civil Action No.~ 20T04CP•40~O49.00 
Ow-File: 407?'"' 7389 

• o~ar Mr. Art.otnex :Gen¢rah 

lt is my 11x1d!;:r;~~t.1<ii"1g t.halyou h~ve decided to release w.hat:you:.deem the public portion 
ofth~ fee agreeroent:m.the rihov~~referenced matt.et. As your 'atto~ydn titls. matter,. lam writlrtg 
co-advise you against :reieruiing-anyportitm,of the agreem~t.until the Q:>Utt tQles on thi$ m~tter. 

R~kasiog lli~ docu:in~.i;its. at this tim~will. lw.v.e the foll9.wfug dettim~~ta:J, im;pact t)ll this· 
.llti'gatjon. • • 

Fust, you will .certafoJy. lnci!tthe sahctiori: cif.-easts aitd attofueY tees: in the pending: FOIA 
11c.tioi1s. That i:fofeat wiit he more costly· illltl pubHcly em:'tiarr~sjng ·tlian a.c;leci1:1fon to: c.ontinue 
litigatj~:g Ui¢fe~;a:gr~¢m.~pt issue, • • • •• 

· Secondly; your .decision.willj~pardiz.e the rights -0-f'yout co-,litigants. bnce you release. 
what you have deemed ibe·pubtic poi'tions. the Def'endantswiU cert~fuly.at;guethat yoU:t a,ctions 
waive yol.lf co-mtsants ¢1Afrn µj priVil¢:ge t~r the :tetn,aind,er ofth~a:~¢.(m;len(.. • 

Third, FQlA .specifi~ally exer}1pts from productfoN :privileged-doctlments. Whethenhis 
compH:cated fee agre.erntnt fa pdvile:ged fa cu.rre.ntly:hefol'e.the: Court Y1;>u.t:tte complying w1tli 

Mlllf,l: Or-r-.1c1~ ,;r. 803-15~":l:iJJ r-• !:i\ia ,2,5{hi:1, 77 I 5. 15 i:A:1iq;,·, (.i'iJ'.i OJ) ·•~jlS'IQJ>r.idiJ'H)k ·:i_.:fri<}~ C(}l.\'l,\l[)l,';,·SC :.l<.) :J' 1 I 

Pi,E D,'.F.-0I1F.-c:I:: T•,84,Hl:?8•:0390· F• l.t43•87ih:iJQ,1 1·15 CA~au.1:w~v-,sum.113:•1"9,51· Orr£O;.BQll.ae; • HAA~v1u.f..SC .:19551 
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' 

January 20, 2012 
Page 2 of2 

both the spirit and letter of FOIA if you decline to produce the requested documents until the 

Court has detennined whether any of the fee agreement is privileged. 

I trust that you will reconsider your decision. I am available throughout the day to 

discuss this matter. 

Yours truly, 

MVG/smt 

cc: C. Havird Jones, Jr., Esquire-via electronic mail 

Mary Frances Jowers, Esquire - via electronic mail 
Tracy Meyers, Esquire - via electronic mail 

Russell Bauknight - via electronic mail 
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STATE OF SOUTH CAROLINA 

COUNTY OF NEWBERRY 

Susan D. Summer, 

Plaintiff, 

V. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

Case No. 2012-CP-36-688 

ORDER 

Pi ;-.,·.: 

~~ ~:; 
c. r:·., 

-:,.,; 
' ... 

}----' 

(.0 

C.Ji 

--.·, 
I ' 

This Court previously issued an order on July 8, 2014 directing the Defendant to proclnce 

documents referenced therein and denying the Motion to Intervene of Russell L. Bauknight, as 

personal representative of the Estate of James Brown and trustee of the James Brown 2000 Trust. 

Both the Attorney General and Bauknight filed motions to alter or amend that order. After 

carefully considering memoranda and letter briefs regarding those motions and arguments at a 

hearing on July 23, this Court denies the motions except that it rules that the Tommie Rae Hynie 

Brown diaries are not public records, allows 30 days for production, makes modifications in the 

process for considering documents alleged to be exempt and makes a few other modifications 

consistent with this ruling. The contents of the July 8 Order are set forth below with these 

changes, and this Order shall be substituted for the July 8 Order. 

BACKGROUND 

Plaintiff, a citizen of South Carolina residing in Newberry County, initiated the with-in 

captioned action on December 18, 2012, pursuant to the South Carolina Freedom of Information 

Act, S.C. Code Ann. §§30-4-10 et seq. (Rev. 2007, Supp. 2013), hereinafter (FOIA), seeking 
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declaratory and injunctive relief. Defendant Alan Wilson is sued in his official capacity as 

Attorney General of South Carolina. 

In her Complaint, plaintiff alleged that defendant had withheld public records to which 

plaintiff had requested access under FOIA in violation of the FOIA. Plaintiff alleged requests 

under the FOIA on January 29,2012, March I, 2012, June 10, 2012 and September 6, 2012. 

On February 13, 2013, defendant moved to dismiss the Complaint or change venue. 

On February 15, subject to the above motions, defendant answered denying that he had 

violated the FOIA. He asserted plaintiff cannot obtain under FOIA documents as to which 

disclosure or release is under the review or order of a court pending in another legal proceeding, 

including but not limited to Bauknight v. Pope, Case No. 2010-40-CP-4900 (1'Case 4900"). 

The Answer asserts that defendant has responded to all requests and has supplied any 

document it has except that it asserts that the Tommie Ray Hynie diaries and Wingate Contract 

are barred from release by pending motions or court order. 

Attached to the Answer were certain documents, including what defendant described as 

the public portion of the Wingate Contract. Article III F. of the Wingate Agreement states in 

relevant part: 

Any material, data, files. discs, or documents created, produced or gathered by the 
Special Counsel, or in special counsel's possession in furtherance of this 
litigation ... shall be considered the exclusive property of the State of South 
Carolina. Special Counsel agrees to adhere to South Carolina's Freedom of 
Information Act, South Carolina Code of Laws §§30-40-10, et seq .... 

On February 27, 2013, plaintiff moved for summary judgment. 

That same day, the South Carolina Supreme Court issued its first decision in Wilson v. 

Dallas. 2013WL697042, February 27, 2013 (No. 27227). Footnote 29 directed that case 4900 

and certain FOIA cases should be "considered by the circuit court in the first instance." 
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In March 2013, defendant filed a Petition for Rehearing with the Supreme Court 

addressing footnote 29. He advised the Court that he would shortly move to have the Attorney 

General removed as a party to Case 4900. He also advised that he had no objection to the release 

of the Wingate Contract and hoped "to have resolution of this matter in the near future." 

On April 16, 2013, Russell L. Bauknight, etc., moved to intervene. Bauknight asserted 

that this case is an extension of the parties and issues involved in Case 4900, and an improper 

attempt to gain through FOIA matter which is subject to discovery motions in that case. 

Bauknight asserted that plaintiffs FOIA requests should be denied and the case consolidated 

with Case 4900.1 

At the hearing on April 26, 2013, this Court orally denied the Attorney General's requests 

to transfer this case to Richland County. Without ruling on Bauknight's motion to intervene, the 

Court allowed his counsel to participate in the hearing. 

At a status conference held on May 7, 2014, this Court invited the parties to make 

submissions. In subsequent filings, the Court was asked to take judicial notice that the FOIA 

matters transferred to Richland County, one of which was consolidated with Case 4900, had not 

been concluded. Discovery motions filed in 2010 related to some of the FOIA requests had also 

not been heard. and Bauknight is currently seeking a delay of both Case 4900 and the related 

FOIA suits until all James Brown matters are concluded in Aiken County. 

At the heart of this dispute is whether the Attorney General should delay or deny FOIA 

compliance where the public documents sought are the subject of a pending discovery motion in 

1 On November 14, 2013, United States Magistrate Judge J. Gregory Wehrman ruled in a federal 
case captioned Brown v .. Pope (Case No. 3:08-cv-14-WOB) that the retention agreement 
between Brown trustee Bauknight and the Attorney General "is a public document due to the 
involvement of the South Carolina Attorney General." This agreement is one of the public 
records sought by plaintiff in this case. It should be produced to plaintiff by the Attorney General 
although Plaintiff has had the document since shortly after the November 14 ruling. 
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Case 4900;'or a discovery order in that (Case 4900) or any other case. Related to that is whether 

the James Brown Estate and Trust may intervene in FOIA suits to prevent release under FOIA of 

public documents they are seeking to protect in discovery in a civil suit in which this plaintiff is 

not a party. 

DISCUSSION 

In adopting the FOIA, the General Assembly found "that it is vital in a democratic 

society that public business be perfonned in an open manner." S.C. Code Ann. §30-4-15 (Rev. 

2007). The General Assembly also adopted definitions to be applied in interpreting the FOIA. 

For purposes of this litigation, the definitions of "public body" and 11public record" are 

most relevant. As a constitutional officer, the Attorney General and his office are "Public 

Bodies," and this status subjects both to the full reach of the FOIA. S.C. Code Ann. §30-4-15 

(Rev. 2007); Burton v. York Sheriffs Dept., 358 S.C. 339, 594 S.E.2d 888 {Ct. App. 2004). 

Since plaintiff s requests were for access to public records, the statutory definition of "public 

record" in S.C. Code §30-4-20 includes all "books, papers, maps, photographs, cards, tapes, 

records or other documentary rnaterials ... prepared, owned, used, or in the possession of the 

public body" as public records. It is clear that defendant has prepared, used or been in 

possession of all documents requested by plaintiff. It is further clear from the Attorney General's 

own standard litigation retention agreement that the documents in Wingate's possession belong 

to the State, are public records, and are subject to the FOIA. 

Defendants claim that FOIA requests must be delayed or denied if there is a pending 

discovery motion in an unrelated case is inconsistent with both the letter and spirit of the FOIA. 

As the U.S. Circuit Court for the D.C. Circuit has held with respect to federal FOIA matters in 
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North v. Walsh, 881 F.2d 1088 (D.C. Cir. 1989), the FOIA and discovery are parallel courses.2 

Each must be considered separately. 

The fact that Bauknight's discovery motion has not been resolved since 2010 makes it 

clear that the FOIA would be crippled if a public body could refuse to release documents based 

on discovery disputes or orders in other cases. The purpose of the FOIA is set out as follows in 

§30-4-15: " .. .it is vital in a democratic society that .. .it is possible for citizens ... at a minimum cost 

or delay [get] ... access to public documents .... " 

The facts are clear: plaintiff is a South Carolina citizen. She is a journalist. She made 

proper FOIA requests to the Attorney General, who is subject to the FOIA. Intervention by 

plaintiffs in Case 4900, or any other suit where the same documents are at issue, is not 

authorized by the FOIA. To allow such intervention would defeat the purpose of FOIA. The 

motion to intervene is denied. The defendant's motion for judgment on the pleadings is denied, 

and plaintiff's motion for summary judgment is granted. The documents should be forthwith 

produced by defendant for inspection and copying except for the Tommie Rae Hynie Brown 

diaries because they are barred from disclosure by the Orders of the Honorable Doyet A. Early, 

In re: The Estate of James Brown, Aiken County, 2007-ES-02-0056 / 2007-CP-02-0122). 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that 

I. The motion of Bauknight to intervene is hereby denied. 

2. Defendant shall, within 30 days, produce to plaintiff all documents responsive to all 

FOIA requests of plaintiff (from the date of the respective requests to the date of this Order) 

2 'Then Circuit Judge Ruth Bader Ginsburg wrote this decision in which the Court found that 
Oliver North was entitled to public documents under the FOIA, even if those documents were 
not discoverable in non-FOIA litigation. Id. at 1099. 
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which are under the custody or control of the Attorney General, or which the Attorney General 

has prepared, owned or used. 

3. To the extent defendant asserts that it should not be required to produce any document 

which his office has prepared, owned, or use~ the docwnent shall be marked as exempt and be 

produced to this Court under seal for review. The sealed documents shall be accompanied by a 

list of the documents containing a description consistent with the description of privileged 

documents under Rule 26(B)(5)A). SCRCP and the reasons why Defendant believes they are 

exempt. 

4. The list of exempt documents shall be provided to Counsel for the Plaintiff and 

Bauknight and shall be the subject of a hearing to be held within thirty days of the production of 

the list 

5. Documents in the Wingate firm's possession that were prepared, owned used, possessed 

or retained in whole or in part for the Attorney General are subject to this Order and must be 

produced. Any documents that the Defendant contends are exempt shall be treated in the same 

manner as other exempt documents under paragraphs numbered 3 and 4 above. 

6. Plaintiffs counsel shall, within thirty days, submit a statement of fees and costs requested 

by plaintiff pursuant to S.C. Code Ann. §30-4- lOO(b) (Rev. 2007). At the same time as the 

hearing to consider exempt documents, this Court shall also issue a ruling as to whether Plaintiff 

is entitled to attorney's fees and costs for any documents produced which were not previously 

supplied to her. 
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7. This Court shall issue a final judgment after consideration of the above matters. 

AND IT IS SO ORDERED. 

f!f!ftRITTml. JR. 
JUDGE. EIGHTH JUDICIAL CIRCUIT 
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SW .•• 0 E·N'' :w•·· • ·1··N· o· ·A· r·· · B · ··• .. ·s·· .A. tl•n·o· ·w· · n A· 
• •• •. ·.~. : • ·. •I.. . :· . • • •• .. . :.,. ) : &, . < :l'\.Jl\i,;. i • .. • r .. ... , 

Via. Hand~Delivery 
Alan Wilson, Attorney General 
Jqbn W. M~lnfosh,:OhfofD'eputy. Attom~y: General 
Robert D. Cook, Deputy.Attomey .General. 
C. Havird Jones, ·k, Assistant~puty Atto~y 0¢netal 
Office of: the Attorney,(foti¢tal; $~t~lQf Scimli Cat9Jina 
PostQffice · Ba:x Jl.~49 •• 
C~lumt,i~ SC ~9.2.J l, ~1~4~ 

REi URGEN1MEETING RE~UEStL 
Our Fil~~ 407'7~73&.9 

Ri;piyto! Main Office 

£vete'tt:A. K1lildall, II 
(80!) 2f 7-3447 
tak~ll'!W.CO.IJl 

Ori sev.e.raLoecasions :over the, 1.ast W®.k, Ketr Wingai~ h~ made i vi;rt,al re~¢st for ~ 
meeting with you :and. othet .attomey!i in 'Y,Q]it o:ff.ic@. T:o. ~~te; w~ h~v~ oqly goit~ll ·vei·.l:>al 
assurtUic~s thats.uch a.:r11~tingwill oqcur, l?ut:witll nqipe~ttic g~e·~~·ti1n:e pr.Qvided. 

This is a fogna.l reque.s:t for a •meeting with you and the :other-attorneys in your office. 
The pur,pose of the: meetin~ fatGdiscussthe terminatio:n of.ourrepresenta.tfon ofthe:Office oftl:l.e 
Attorney Gene.ta!. Given tli¢'t¢cent ~ta:temcnt$-0fyQut o:fn~~ ~J.1:tr;lined ln fiJihgs·with the South 
C:aroHn.~ Suprll:me Coµrt at).d the CircmifCoµrt fod{ic,h1~11d 'Cp:urtty~ ~ well as statements made 
.to th¢ pr~ss;:an,q :in ~ni;rco0;ye,rs:~tio~·dhi$ ff.1C3e,ting is.ofthe•utmosfimportance:an.d urg~cy. 

Please cotrfirin. a rtme' when \1\r-e. t..-ari' meet: on Tuesd~y. March 26, 201 J 01: We.:dnesd~y, 
March 27, 2013. • 

MMt,1:(;)Ff'1ci::: 

i;~~"D1:1iQ1'fl~~: 

Yours truly~. 

SWEEN~:,:Wl:NGA.TE,& BARROW, t:A. 

7),<" 
Bver~ij A. K~nctall; II 
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SWB 
SWEENY WINGATE&. BARROW P.A. 

April 12, 2013 

Reply to: Main Office 

Everett A. KeodaJI, n 
(803) 217-344'7 
eak@swblaw.com 

PRIVILEGED ATTORNEY-CLIENT COMMUNICATION 

Alan Wilson, Attorney General 
John W. McIntosh, Chief Deputy Attorney General 
Robert D. Cook, Deputy Attorney General 
C. Havird Jones, Jr., Assistant Deputy Attorney General 
Office of the Attorney General, State of South Carolina 
Post Office Box 11549 
Columbia, SC 29211-1549 

I 
RE: Proposed Tennination of Representation Agreement 

Our File: 4077~7389 

Dear Attorney General: 

In follow up to our meeting of March 27, 2013, I have drafted the enclosed Tennination 
Agreement to end Sweeny, Wingate and Barrow, P.A.'s representation of the Attorney General 
in all matters. We would be happy to have further discussions about the particulars, but this draft 
covers the main issues of concern. 

Also, we left with you a Consent Order relieving our firm as counsel in the 4900 case. I 
would like to submit that to Judge Manning as soon as possible to avoid any confusion in 
upcoming proceedings, especially in light of your having filed a Motion to be dropped from the 
lawsuit. 

If further discussion is needed, please do not hesitate to call. 

,\IAL'\ 0Fflef.: 
PEE DEE Omc~: 

T• 803-256-2233 
T• 843•878-0390 

Yours truly, 

Everett A. Kendall. II RECBIVBD 
APR 15 ZDl3 

F• 803-,56-g' 77 •S ,5 U~ s,. (,g,od• Pos>a~cr •~ ~ lfl_,, 
r-•8,u·878-0393 115CARGJIJ..W,w•SL:rreB•Po~'TOFFICF.!fill'U!~, ~ ,,, cc· rr'l• Anawarad __ ., I ~" 111V" 
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TERMINATION OF LEGAL REPRESENTATION 

'This Agreement as to the tennination of legal representation (hereinafter "Termination 
Agreement") by the law finn of Sweeny, Wmgate & Barrow, P.A. (hereinafter "the Firm") and 
the Attorney General for the State of South Carolina (hereinafter ''the Attorney General'') is 
entered this __ of April, 2013 and is effective retroactively to March 25, 2013. 

Whereas, the Firm and Russell L. Bauknight as Personal Representative of the Estate of 
James Brown and as Trustee of the James Brown 2000 Irrevocable Trust and the James Brown 
Legacy Trust ("Trustee'') entered into an Agreement for Legal Services {hereinafter 
"Engagement") on or about May 18, 201 O; and 

Whereas, the Attorney General ratified and accepted the terms of the Engagement on 
about May 18, 2010, thereby creating a direct attorney-client relationship; and 

Whereas, since that time, the Firm has provided valuable legal services to and on behalf 
of theAUomey General; and 

Whereas, the Attorney General does now wish to terminate its engagement with the Finn, 
without cause; 

IT IS THEREFORE AGREED AS FOLLOWS: 

The Engagement of the Firm in all matters relating to the Estate of James Brown, is 
hereby terminated, without cause. Specifically, but without limitation, the Firm is relieved of all 
obligations arising from the Engagement. To the extent that the Firm has provided legal services 
and/or representation beyond that which is specifically described in the Engagement, 
representation on those issues is also hereby terminated without cause. Effective retro--actively 
to March 25, 2013, Sweeny, W'mgate & Barrow, P.A. shall have no obligation to the Attorney 
General in any legal matter. 

It is the understanding of the Firm that the Attorney General wishes to withdraw as a 
party-plaintiff from Bauknight. et al. y, Pope, Case No. 2010-CP-40-4900 (hereinafter "Case 
4900''). The Office of the Attorney General will handle all matters necessary to effect that 
objective. The Firm shall have no responsibility to assist the Attorney General in this process. 

The Attorney General further acknowledges that the Firm has provided valuable services 
to the Office of the Attorney General since May 18, 2010. For these services, the Attorney 
General agrees to pay the expenses and legal fees incWTed on a quantum mendt basi~ totaling 
_____________ . Payment shall be made within 30 days of this 
agreement. The payment of these fees shall be credited to the remaining parties to the 
Agreement. • 

The Attorney General and the Firm warrant that all communications between them, as 
well as those among other parties to the Engagement are, and shall remain, confidential and 
protected by the Attorney-Client Privilege. Neither the Finn nor the Office of the Attorney 
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General shall disclose such communications to any person not party to the Agreement without 
the written consent of every party or an order of the Court. This document is included among the 
confidential communications. 

The Office of the Attorney General shall refrain from making any disparaging remarks 
regarding Sweeny, Wingate & Barrow, P.A. Any reference to the termination of this relationship 
shall simply be described as arising out of the decision of the Attorney General to withdraw from 
Case 4900 and that the Finn's legal services are no longer required. 

IN WITNESS WHEREOF, we have hereunto set our hand and seal at the ColDlty of Richland, 
State of South Carolina, this __ day of ______ _. 2013. 

Alan Wilson, Attorney General 
State of South Carolina 

Kenneth B. Wmgate, Esquire 
Sweeny, Wingate & Barrow, P.A. 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF NEWBERRY ) 

Susan D. Summer, 

V. 

) 
) 

Plaintiff, ) 

) 

Alan Wilson, Attorney General of 
South Carolina, 

) 
) 

Defendant. ) 

IN THE COURT OF COMMON PLEAS 
Case No. 2012 CP 36-00688 

!' ..... :'I 
c....::.J 

~l z 
ORDER REQUIRING PIWBUCl'..lON..:~ 
OF PUBLIC RECORDS ~ ~-~ P ~-~~ 

~:­
( •• t:.) 

() :· -::_ 

CD 

-0 
::3 

; :1 
·_._; -n 
:.•:!;::: 

BACKGROUND 

N 

...r. 
-..J 

Plaintiff, a citizen of South Carolina residing in Newberry County, initiated the within­

captioned action on December 18, 2012, pursuant to the South Carolina Freedom of Information 

Act, S.C. Code Ann. §§30-4-10 et seq. (Rev. 2007, Supp. 2013), hereinafter (FOIA), seeking 

declaratory and injunctive relief. Defendant Alan Wilson is sued in his official capacity as 

Attorney General of South Carolina. 

In her Complaint, plaintiff alleged that defendant had withheld public records to which 

plaintiff had requested access under FOIA in violation of the FOIA. Plaintiff alleged requests 

under the FOIA on January 29, 2012, March 1, 2012, June 10, 2012 and September 6, 2012. 

On February 13. 2013, defendant moved to dismiss the Complaint or change venue. 

On February 15, subject to the above motions, defendant am,wered denying that he had 

violated the FOIA. He asserted plaintiff cannot obtain under FOIA documents as to which 

disclosure or release is under the review or order of a court pending in another legal proceeding, 

including but not limited to Bauknight v. ~. Case No. 2010-40-CP-4900 ("Case 4900"). 
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The Answer asserts that defendant has responded to all requests and has supplied any 

document it has except that it asserts that the Tommie Ray Hynie diaries and Wingate Contract 

are barred from release by pending motions or court order. 

Attached to the Answer were certain documents, including what defendant described as 

the public portion of the Wingate Contract. Article Ill F. of the Wingate Agreement states in 

relevant part: 

Any material, data, files, discs, or documents created, 

produce-J or gathered by the Special CounseL or in spec~al 

counsel's possession in furtherance of this litigation ... shall be 

considered the exclusive property of the State of South Carolina. 

Special Counsel agrees to adhere to South Carolina's Freedom of 

Information Act, South Carolina Code of Laws §§30-40-10, et. 

seq .... 

On February 27, 2013, plaintiff moved for summary judgment. 

That same day, the South Carolina Supreme Court issued its first dedsion in Wilson v. 

Dallas. 2013WL697042, February 27, 2013 (No. 27227). Footnote 29 directed that case 4900 

and certain FOIA cases should be "considered by the circuit court in the first instance." 

In March 2013, defendant filed a Petition for Rehearing with the Supreme Court 

addressing footnote 29. He advised the Court that he would shortly move to have the Attorney 

General removed as a party to Case 4900. He also advised that he had no objection to the release 

of the Wingate Contract and hoped "to have resolution of this matter in the near future.'' 

On April 16, 2013, Russell L. Bauknight, as personal representative of the Estate of 

James Brown and trustee of the James Brown 2000 Trust, moved to intervene. Bauknight 

asserted that this case is an extension of the parties and issues involved in Case 4900, and an 

improper attempt to gain through FOIA matter which is subject to discovery motions in that case. 
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Bauknight asserted that plaintiff's FOIA requests should be denied and the case consolidated 

with Case 49001
. 

At the hearing on April 26, 2013, this Court orally denied the Attorney General's requests 

to transfer this case to Richland County. Without ruling on Bauknight's motion to intervene, the 

Court allowed his counsel to participate in the hearing. 

At a status conference held on May 7, 2014, this Court invited the parties to make 

submissions. In subsequent filings, the Court was asked to take judicial notice that the FOIA 

matters transferred to Richland County, one of which was consolidated with Case 4900, had not 

been concluded. Discovery motions filed in 2010 related to some of the FOIA requests had also 

not been heard, and Bauknight is currently seeking a delay of both Case 4900 and the related 

FOIA suits until all James Brown matters are concluded in Aiken County. 

At the heart of this dispute is whether the Attorney General should delay or deny FOIA 

compliance where the public documents sought are the subject of a pending discovery motion in 

Case 4900, 'or a discovery order in that (Case 4900) or any other case. Related to that is whether 

the James Brown Estate and Trust may intervene in FOIA suits to prevent release under FOIA of 

public documents they are seeking to protect in discovery in a civil suit in which this plaintiff is 

not a party. 

DISCUSSION 

In adopting the FOIA, the General Assembly found "that it is vital in a democratic 

society that public business be performed in an open manner." S.C. Code Ann. §30-4-15 (Rev. 

2007). The General Assembly also adopted definitions to be applied in interpreting the FOIA. 

1 On November 14, 2013, United States Magistrate Judge J. Gregory Wehrman ruled in a federal case captioned 

Brown v. Pope (Case No. 3:08-cv-14-WOB)that the retention agreement between Brown trustee Bauknight and the 

Attorney General "is a public document due to the involvement of the South Carolina Attorney General."' This 

agreement is one of the public records sought by plaintiff in this case. It should be produced to plaintiff by the 

Attorney General. 
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For purposes of this litigation, the definitions of "public body" and "public record" are most 

relevant. As a constitutional office, the Attorney General and his office are "Public Bodies," and 

this status subjects both to the full reach of the FOIA. S.C. Code Ann. §30-4-15 (Rev. 2007); 

Burton v. York Sheriffs Dept., 358 S.C. 339,594 S.E.2d 888 (Ct. App. 2004). Since plaintiffs 

requests were for access to public records, the statutory definition of "public record" in S.C. 

Code §30-4-20 includes all "books, papers, maps, photographs, cards, tapes, records or other 

documentary materials ... prepared, owned, used,, or in the possession of the public body" as 

public records. It is clear that defendant has prepared, used or been in possession of all 

documents requested by plaintiff. It is further clear from the Attorney General's own standard 

litigation retention agreement that the documents in Wingate's possession belong to the State, are 

public records, and are subject to the FOIA. 

Defendants claim that FOIA requests must be delayed or denied if there is a pending 

discovery motion in an unrelated case is inC;Onsistent with both the letter and spirit of the FOIA. 

As the U .S'. Circuit Court for the D.C. Circuit has held with respect to federal FOIA matters in 

North v. Walsh, 881 F.2d 1088 (D.C. Cir. 1989), the FOIA and discovery are parallel courses.2 

Each must be considered separately. 

The fact that Bauknight's discovery motion bas not been resolved since 2010 makes it 

clear that the FOIA would be crippled if a public body could refuse to release documents based 

on discovery disputes or orders in other cases. The purpose of the FOIA is set out as follows in 

§30-4-15: " .. .it is vital in a democratic society that...it is possible for citizens ... at a minimum 

cost or delay [get] ... access to public documents .... " 

2 Then Circuit Judge Ruth Bader Ginsburg wrote this decision in which the Court found that Oliver North was 
entitled to public documents under the FOIA, even if those documents were not discoverable In non-FOIA 
litigation. lg_. at 1099. 
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The facts are clear: plaintiff is a South Carolina citizen. She is a journalist. She made 

proper FOIA requests to the Attorney General, who is subject to the FOIA. Intervention by 

plaintiffs in Case 4900, or any other suit where the same documents are at issue, is not 

authorized by the FOIA. To allow such intervention would defeat the purpose of FOIA. The 

motion to intervene is denied. The defendant's motion for judgment on the pleadings is denied, 

and plaintiffs motion for summary judgment is granted. The documents should be forthwith 

produced by defendant for inspection and copying. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that 

I. The motion of Bauknight to intervene is hereby denied.. 

2. Defendant shall, within 15 days, produce to plaintiff all documents responsive to 
all FOIA requests of plaintiff (from the date of the respective requests to the date 
of this Order) which are under the custody or control of the Attorney General, or 
which the Attorney General has prepared, owned or used. 

3. To the extent defendant asserts that it should not be required to produce any 
document which his office has prepared, owned, or used, the document shall be 
marked confidential and accompanied by a sworn certification by the Attorney 
General or his designee that it is his opinion, as the State's highest legal officer, 
such document cannot be legally produced under the FO IA. He shall state with 
specificity the facts and law on which he bases his opinion with respect to each 
document. 

4. Any certification and docwnent shall be provided to the Court and to plaintiffs 
coW1sel as "confidential" and shall be the subject of a hearing to be held within 
thirty days of this Order. 

5. Plaintiff's counsel shall, within thirty days, submit a statement of fees and costs 
requested by plaintiff as the prevailing party pursuant to S.C. Code Ann. §30-4~ 
lO0(b) (Rev. 2007). 

6. This Court shall retain jurisdiction to insure compliance with the FOIA as set out 
herein and determine fees and costs to plaintiff. 
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SWB 
$'WHENY W!NGA:rfE & ·BARROW BA~ 

AptH 23~.;2013. 

ltep!y w: Milin Office 
E\lerfitt A. kendaU, II 
(8.Ql) 2s6-t2lJ ll no 
eak@iswbliiw.com 

PRIVILEGED ATTORNEY..CLIENT COMMUNICATION 

John W. :M.cili.tosh 
Ch{e.f' D.opl.ity Attofli¢.Y G¢;,11eral 
Qffici;i or"the Attorney Oe1,eral 
J\O, Bo~ 111549 
Cohm:ibiai S9 29211 

Dear Mr. Mclritosh: 

i a:m :hr r¢¢~ipt ot Y(mr 1¢tt¢i: of April J$.; 2◊ll, Wh~rtltn :ypµ p~rpPrt :to respo,nd -to my 
letter of April l:!,. 2013; l'!Oytt}Ver; my le«,er:4i<l notreqll~ ;hai the Attorney::Ge11erai wh:hdraw 
•fro.nt t11e 4900:c~y. Tl:lat motion was-made by the Attome:y,Get1eral's .. office:01t its 01.vnaccord. 
l have ntade no i:ecoinm.endatfon 6n that s:1:r&Ject. Rather~ the putpose ofniy letter was (ttr¢q:ue$t 
that you siW1 a ter.min-ation-ofUgai Reptbs:entatitlnAgreemtnt ~nd execute·~ Coni,ient Order 
allo;,,vtng us tQ withdraw ~s-c<iiµp$el tot the Aftomcy Qen~tal in. the.49.UQ c.ase. 

l u11derstand th:ll-fyou have. now drawn a line in the sand. with respect to our attbtriey fees. 
.and exp.enses. We will act 11i"..cordifagly: 

t would ai,precfa,t¢ a response fi'om you With either $ign:an.ires ort th~ d◊cwn~nts I ha.ve 
ptgvicl,~~. aJl htyi~atio'!t t.~ :t'farth~r .di&cµ~ tj)pse, µo:cum~p:t$i :qr ~Tl ~xpli:cit sta.ftm')e_nt tl1~t you will 
,neither sign inem nor d~scu:ss them further; 

Itemain, 

EAK!bct 

,\1,\1',;Urrice 
Pn:.DEF..f:!mq:: 

sycATil! & Mi!:iitOW,P,A. 

Everett ;t. Ken:dall~ll 

I' •tlnj- ~56-~r, Tl· ·1·!5 1 S-L11J,· S,, O:,j::n~ I} +J'i,s't. €ir:i'.!i'.'rc:·l3(1,s,; t.:i.i '.? 9_:~•Gti(t,&;111,vSC ::r9-:H 1 

f' :.'&,u 087 8·()JJ.)J J t.:') c,;{r;U,i. :1,y,w;•~P(l'I'; B:a;A )~1:Drnc1a OJ:iX· j(!\ ·•·H;1~rs,iil~.li,. $C :l·l)j Ii 1 
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·:,½ 

ALANWti..SON 
Atro~tN,Gi!NEtW-

Everett A. Ken<iaH, n. l3$q, 
:Sweeny Wit)gate &Iliui:ow. PA 
P. O; Box·l2l29 • 
Colurribja,SC292_ll 

: -· 

.• . 
. ·.--

• • :.-.-.;;....,,·,11 . 
. . 

• ~--"! • 
... ·'9(.)util' . ' '. . •. 

I{E~ Rti$s~ll L. Baulmigbt; ~tat v. Adele.J'. Pope 
Civil Acjj9p; Noi 20l0.;CB4(}.()4900: 
)':our¥1le:·4Q7J•1389' • 

·oelU,' Mr; K.en4ail: 

~Y?::lt!~~t==:~~=i~~:rfurle~feos.w 
:::~ ~'ts~1":f ~'!..~~~llit~=~~~:f:=i\ir;ti-t~:t!i, 

•. My l~e~:ofApri~\~~ 2013,:was a:,respopie•to:y-0lililetter0:fApiil<l2, 20l3. However, 
we ~el):ot signmg•any d9i;:µJjleJ:$ arid,ijr~~lw.ay~ wiilingto.discus:s riiatt¢rs. As ·you are aware. 
if the Supreme 4oilit d.edsioli stands a~ris, :atiy :t~es Sweeny, Wingate and Batrow hav.~ 
heretofore .. received. in the 4900.oase ate requited to be disgprged andteturned to the trust 
established btJaines :a~. itr:any.event~ iheteis nri u,bmfy Qn thi$:Office f<wlegal fees. 

CC: K~nneth· Wins.at~; Esq .. 

SCANNED 
RllMBllRT C. DENNlS Bu11.ibtNO • PosfQj;flc:i;; Bo;cll549 • Cot.,i)M.BiA, SC 2;921 Uf549. • T~fiONE ~0;3-73'+.3970 • rACSHYlll.B 80~-253-6281 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF NEWBERRY ) 

Susan D. Summer 

Plaintiff, 

v. 

Alan Wilson, Attorney General of 
South Carolina, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
} 

IN THE COURT OF COMMON PLEAS 

C.A No.: 2012-CP-36-00688 

ORDER GRANTING PLAINTIFF 
AWARD OF ATTORNEY'S FEES 
AND COSTS ,:.:·.· 

This matter came before the Court upon Plaintiff's application for attorI!,ey's feeNnd 
.-~-. . .. • 

costs under section 30-4-lOO(b) of the South Carolina Code. Having fully considered tRi? 

motions of both parties, I conclude Plaintiff is entitled to attorney's fees in the amount of 

$37,530, and costs of $1,839.98, for a total award of $39,369.98, in accordance with section 30-

4-lOO(b) of the South Carolina Code and the factors set forth in Jackson v. Speed, 326 S.C. 289, 

486 S.E.2d 750 (1997). See S.C. Code Ann.§ 30-4-lOO(b) ("If a person or entity seeking such 

relief prevails, he or it may be awarded reasonable attorney fees and other costs of litigation. If 

such person or entity prevails in part, the court may in its discretion award him or it reasonable 

attorney fees or an appropriate portion thereof."); Jackson, 326 S.C. at 308, 486 S.E.2d at 760 

("[T]he court should consider the following six factors when determining a reasonable attorney's 

fee: (1) the nature, extent, and difficulty of the case; (2) the time necessarily devoted to the case; 

(3) professional standing of counsel; ( 4) contingency of compensation; (5) beneficial results 

obtained; and (6) customary legal fees for similar services."). 

My consideration of this matter included reviewing the affidavit of Plaintiff's counsel, 

Thomas H. Pope III, regarding his fees through August 11, 2015, as well as the attached exhibit 

Pagelof2 ~ 
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documenting his electronic time records. In arriving at the above-stated amount of attorney's 

fees, I concluded Plaintiff is not entitled to fees for time spent on matters involving action in the 

Aiken County Court of Common Pleas or in the South Carolina Supreme CoUit. Furthermore, 

Plaintiff is not entitled to fees for time spent pertaining to issues regarding Russell L. Bauknight 

(former personal representative of Estate of James Brown and former trustee of "James Brown 

2000 trust"), who filed a petition to intervene in this action, or issues regarding the Tommie Rae 

Hynie Brown diaries, which were declared non-public documents in another action as well as 

this action. This award of attorney's fees is calculated after considering the time spent by 

attorney for Plaintiff in pursuing this action and disregarding time spent on non-relevant issues. 

No request was made by Plaintiff for time expended by co-counsel Jay Bender, Esquire, and 

therefore the court does not award fees for bis time. 

Based upon the foregoing, I award Plaintiff attorney's fees in the amount of $37,530, and 

costs of $1,839.98, for a total award of $39,369.98. 

IT IS SO ORDERED. 

Newberry, South Carolina 

August $ns 

Page2o~ 
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ALAN WILSON 
ATTOR.'-!EY GENERAL 

Adam T. Silvernail, Esquire 
Law Office of Adam T. Silvernail 
P.O. Box 7995 
Columbia, South Carolina 29202-7995 

Re: Pope v. Wilson - Common Pleas Docket No. 2010CP4004900 

Dear Mr. Silvernail: 

Because Judge Newman has now ruled on the discovery motions long pending in case 

4900 and directed that the Plaintiffs produce the "Wingate Agreement" within 10 days (Order, 

May 12, 2020), the Office of the Attorney General will now produce to you the document 

referenced in our Second Supplemental Memorandum in Support of our Motion for Judgment on 

the Pleadings, filed February 24, 2020, subject to all conditions and caveats therein. This 

unsigned document is not responsive to Plaintiff's original FOIA request for a copy of the 

"contract," and it is not subject to production under FOIA for the reasons set forth in that 

Memorandum. Our production of this document is voluntary, solely discretionary and not due to 

Plaintiff's FOIA request or this litigation. I waive no claims or defenses of the Attorney General 

in this case. Other than documents previously produced, we have no documents that could be 

considered responsive to the FOIA request at issue in this case. 

Sincerely, 

--~~------­
(_..--~_/ 

( ---------J. Emory Smith, Jr. 
Deputy Solicitor General 

REMBERT C. DENNIS BUILDING • POST OFFICE Box 11549 • COLUMBIA, SC 29211-1549 • TELEPHONE 803-734-3970 • F ACS!MILE 803-734-3677 
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AGREE\IE'.\T FOR LEGAL SERVICES 

· t\
11
·s env Wingate & Barrow, P.A. 

This Agreement J • • 

("Firm") and R~1sscll L. Bauk1~ight as Personal Rep ·sentative of the Estate of James Brown and 
as Tmstee of the James Brown 2000 Irrevocable Trust and the James Brown Le~acy :~1.ist 
( .. Trustee .. ). This agreement shall remain in e!Tect until such time as it is terminated. m wntmg. 

by either of the parties. 

The Trustee hereby retains the Firm to represent its interest and pursue claims on its 
behalf against Robert Buchanan and Adele Pope. The Firm hereby agrees to accept such 

representation. 

The parties hereto spccilically acknmdedgc that the following persons, parties. and 
entities are third-party beneficiaries to this Agreement: Henry Dargan McMaster, in his capacity 
as Attornev General of the State of South Carolina; Tommy Rae Brown, individually and on 
behalf of h~r minor child, James Brown Il: Larry Brown. individually and on behalf of his minor 
children. Lindsey Delores Brown and Janise Vanisha Brown; Vanisha Brown; Deanna J. Brown 
Thomas. individually and on be hall' of her minor child. Jason Brown-Lewis; Yamma N. Brown 
Lu mar, individually and on behalf of her minor children, Sydney Lumar and Carrington Lumar; 
Daryl J. Brown; and Tonya Brown (hereinafter collectively "Third-Party Beneficiaries"). 

The Third-Party Beneficiaries are signators to a Settlement Agreement dated August l 0. 
2008 with Addendum dated March 25. 2009. This Settlement Agreement was approved by the 
Circuit Court of South Carolina by Order dated May 26, 2009. In the event that this Order 
should be overturned. vacated or in any manner set aside, this Agreement shall continue with the 
Third-Party Beneficiaries becoming the principal parties. 

ATTORNEY FEES 

The Firm will be compensated on a contingency fee basis. The fee for professional 
scrvires will be based upon the gross proceeds of any money collected as result of actions 
initiated or pursued by the Firm. in the following percentages. 

a. Pursuant to the Settlement Agn.:ement dated August I 0, 2008. as amended by 
Addendum dated March 25. 2009. 47.5% of the gross proceeds will be attributed to the 
charitable portion of the James Brown Estate. the James Brown 2000 Irrevocable Trnst. and.or 
the James Brown Legacy Trust for foe calculation purposes only. The Litigation Retention 
Agreement which is attached hereto as Exhibit A and which is incorporated herein shall govern 
the terms of representation and the payment of fees to the Firm with respect to the 47.5% of the 
gross proceeds attributed to the charitable portion of the James Brown Estate. the James Brov.rn 
2000 Irrevocable Trust, and.'or rile James Brown Legacy Trust. for example. fees will be paid to 
the Firm from these proceeds based on the following schedule: 
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Agreement.for legal Services 
Pagel 

Amount of net proceeds of judgment or settlement 

(not including exemplary or punitive damages) 

(in millions) 
First $0 to $5 
Excess over $5 uo to $10 
Excess over $IO uo to $25 
Excess over $25 uo to $50 
Excess over $50 uo to $ I 00 
Excess over $100 

Amount of punitive or exemplary proceeds 
(in millions) 
First $0 to $10 
Excess over $10 to $100 
Excess over $ 100 

Contingent 
percentage 

23% 
19% 
15% 
11% 
7% 
4% 

Contingent 
oercenta~e 

10% 
5% 
3% 

b. The remaining proceeds collected will be attributed to the non-charitable portion 

of the James Brown Estate, the James Brown 2000 Irrevocable Trust, and/or the James Brown 

Legacy Trust for fee calculation purposes only. A fee of 40% will be paid to the Firm from these 

proceeds. 

c. In the event the parties reach an agreement that results in a settlement expressed 

in non-monetary consideration, the Firm shall be compensated pursuant to Article Vl(B) of the 

Litigation Retention Agreement with respect to the 47.5% attributed to the charitable portion of 

the James Brown Estate, the James Brown 2000 Irrevocably Trust, and/or the James Brown 

Legacy Trust and based on the cash-equivalent of such consideration or an hourly fee, whichever 

is greater, for the balance. The hourly fees shall be calculated as follows: 

( a) Partners 
(b) Associates 
( c) Paralegal 

$300.00 
$225.00 
$125.00 

d. In the event that no value is recovered by the Firm on behalf of the Trustee, no fee 

will be paid to the Firm 

EXPENSE REIMBURSEMENT 

Trustee shall reimburse all expenses incurred by the Firm as a result of this representation 

in accordance with Article V(B) of the Litigation Retention Agreement_ Finn will submit 

invoices to the Trustee on a monthly basis. These expenses will be reimbursed as soon as 

practicable given the available funds held by the Trust. 

It is understood and agreed that the Estate is reimbursing expenses for the benefit of the 

Estate, the James Brown 2000 Irrevocable Trust and the James Brown Legacy Trust. It is 
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Agreement.for legal Se11•ices 
Page3 

understood that the Estate will be reimbursed 47.5% of these expenses by the Trust upon the 

distribution of the proceeds from any recovery. 

SWEENY. WINGATE & BARROW. P.A. 

By: ____________ _ 

ESTATE OF JAMES BROWN 

By:--------------
Its: Personal Representative 

JAMES BROWN 2000 IRREVOCABLE TRUST 

By:=------------
Its: Trustee 

JAMES BROWN LEGACY TRUST 

By: Its: -:T:-rus-te_e __________ _ 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 

Plaintiff, 

V. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 

Defendants. 

) 
) IN THE COURT OF COMMON PLEAS 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2012CP4000350 

MEMORANDUM OF 
ATTORNEY GENERAL 
FOR 11-2-20 HEARING 

INTRODUCTION AND BACKGROUND 

The Defendant Attorney General strongly supports the Freedom of Information Act, and 

his Office and his predecessors have a long history of advocating the importance of that law. 

Subject to all of our pending motions and defenses (Motion to Amend Motion to Dismiss, 

Motion for Judgment on the Pleadings, Motions to Strike), the Office of the Attorney General 

(OAG) has responded to the FOIA at issue in this case by providing all documents responsive to 

the request. 

BRIEF HISTORY OF PROCEEDINGS 

Plaintiff brought this action by a Complaint filed in Newberry County on August 3, 2011. 

The Complaint requested, in part, that the Court declare public documents that she sought by a 

June 30, 2011, Freedom of Information Act request and that they be made available for 

inspection and copying. 

Following the denial of his earlier motion to dismiss and the transfer of venue to 

Richland County, Defendant Attorney General filed an Answer to the Complaint that included 

the defenses asserted in the Motion to Dismiss and Motion to Amend Motion to Dismiss, and 
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added the defense of lack of subject matter jurisdiction because Plaintiff failed to accomplish 

mailing or delivery of her FOIA request as required by §30-4-30(c) and because the items 

requested were exempt from disclosure under FOIA because they are subject to the rules 

regarding discovery in the Rules of Civil Procedure for which Plaintiff was seeking the 

documents. The Answer also included the defense that the Office of the Attorney General had 

no documents that could be considered responsive to the FOIA request except for a draft of the 

Legacy Trust attached thereto and included in the Record on Appeal in Wilson v. Dallas, 403 

S.C. 411743 S.E.2d 746 (2013). The Respondent AG also filed a Motion for Judgment on the 

Pleadings on March 7, 2013. 

Judge Early heard pending motions in this case on May 17, 2016. He issued an Order 

dated June 14 dismissing this case. He found that the documents at issues are potentially 

discoverable in pending litigation in Richland / Aiken counties and would be governed by the 

Rules of Civil Procedure. He found that the documents were exempt from disclosure under 

FOIA for this reason and that FOIA could not be used to bypass civil discovery. The Court 

denied Plaintiff's Motion to Alter or Amend (by Form 4 Order dated August 11, 2011. Plaintiff 

appealed the above 2016 Orders. 

The Court of Appeals reversed the circuit court's order dismissing Complaint and 

remanded for further proceedings on the basis of its conclusion in its Opinion in Pope v. Wilson, 

427 S.C. 377, 389, 831 S.E.2d 442,448, (Ct. App., 2019) which included the statement that "[i]f 

the government invokes the exemption in section 30-4-40(a)(4), '[m]atters specifically exempted 

from disclosure by statute or law,'[footnote omitted; emphasis as added by Court of Appeals] to 

seek protection under discovery rules, it must point to the specific language of a discovery rule 

that expressly prohibits disclosure of a particular type of record." The Court of Appeals found 
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that the case was not moot because Plaintiff challenged the claim that the Attorney General had 

given her all the documents responsive to her request. The Court did not address the Attorney 

General's additional sustaining ground that the Court lacks subject matter jurisdiction because 

Plaintiff failed to accomplish mailing or delivery of her FOIA request as required by §30-4-30(c) 

and also the ground that the Court should strike Pope's 14 affidavits because they are irrelevant 

and also because many of them are not based upon personal knowledge, contain hearsay, and are 

speculative. 

ISSUES/ ARGUMENT 

A 

Plaintiff Has No Claim Under FOIA 
Because Her Request Was Not Received By Mail Or Delivery 

Tracy Meyers of the Office of the Attorney General (OAG) wrote Plaintiff on August 5, 

2011, that the Office had not received that request, which Plaintiff had referenced in a motion in 

another case, and that if she would forward the request a response would be expedited. Exs., 

attached, p. 3. According to Ms. Meyers' affidavit of October 20, 2011, records of the OAG did 

not show that the letter had ever been mailed or delivered to that Office. Exs. p. 1. 1 Without 

proper mailing or delivery of the FOIA request to the OAG, the requirements of FOIA were 

As stated in Ms. Meyers' Affidavit (Ex. p. 1).: 

3 .... She never received from Ms. Pope the June 30 letter Ms. Pope claims to have sent 
to the Office of the Attorney General. She requested checks of Office mail logs, none of 
which showed that the letter had been mailed or delivered to the Office of the Attorney 
General by Ms. Pope or her attorney which is necessary to require a response from this 
Office under FOIA." 

4. Attachment of the June 30, 2011 letter to the complaint in the [instant] suit does 
not constitute a request under FOIA to which the Office of the Attorney General must 
respond. 
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never triggered. 

Section 30-4-30(c) is quite plain in limiting duties to respond to FOIA requests to receipt 

of a written request. ("(c) Each public body, upon written request for records made under this 

chapter, shall within fifteen days (excepting Saturdays, Sundays, and legal public holidays) of 

the receipt of any such request notify the person making such request of its determination and the 

reasons therefor." As recounted above in the Statement of Facts, the Office of the Attorney 

General never received the FOIA request by mail or delivery. Attaching the request to this 

lawsuit over alleged failure respond to the request, is not sufficient to require a response under 

FOIA. 

The authority to sue under FOIA is limited to actions "to enforce the provisions of this 

chapter in appropriate cases . . . . " § 3 0-4-100. Therefore, no basis exists for enforcement when 

no "receipt of written request" has occurred (§30-4-30(c)), and subject matter jurisdiction is 

lacking. Gasparutti v. US., 22 F.Supp.2d 1114, 1116 (C.D.Cal.,1998).2 

B 

THE ATTORNEY GENERAL HAS SUPPLIED ALL DOCUMENTS RESPONSIVE TO 
PLAINTIFF'S FOIA REQUEST 

Plaintiff asked for the following documents in a June 30, 2011, letter addressed to the 

"Custodian of Records of the Office of the Attorney General": 

1. The final and all drafts, signed and unsigned, of the James Brown Legacy Trust. 

2 "In order to maintain a judicial action under FOIA, a plaintiff must first request 
documents from an administrative agency and if his request for documents is refused must 
exhaust his administrative remedies before filing a court action .... Where a plaintiff has not 
complied with these procedures, district courts lack jurisdiction over the claim under the 
exhaustion doctrine and will dismiss the claim for lack of subject matter jurisdiction." 
Gasparutt, supra. 
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2. All correspondence, email and/or other communications between any member of 
the Office of the ... Attorney General and Russell L. Bauknight between August I, 20 I 0, 
and May 4, 2011 related to the value of the assets of the Estate of James Brown and / or 
the James Brown 2000 Irrevocable Trust. 

We respond separately to each request below. 

1 

Legacy Trust 

Although the OAG never received the FOIA request and the matters sought therein were 

subject to case 4900 motions, Respondent AG's Answer to the Complaint reserved its defenses 

and attached the only document that could be responsive to Plaintiffs Request No. 1, supra, the 

unsigned Legacy Trust draft. Plaintiff attaches and refers to another document as an amendment 

to the Trust, but it is an amendment to the August 10, 2008, settlement agreement, not to the 

Trust. The Office of the Attorney General reported this position and attached the document to its 

filing in Summer v. Wilson, 2012CP3600688, a case in which Plaintiff's husband represented 

journalist Sue Summer. Exs. p. El3. (Reply to Memorandum in Opposition, pp. 1, 2, 8 and 

settlement amendment, July 24, 2014). The Office of the Attorney General has nothing further 

to provide. The Legacy Trust has been dismissed as a party to this case. 

2 

The Valuation 

As to Request 2, the Attorney General had nothing responsive. The Order of January 16, 

2015, in the Summer v. Wilson FOIA case in Newberry County, concluded that the OAG did not 

have to produce the appraisal because it did not have it. Order at p. 8 ( attached to Attorney 

General's May 5, 2016, Memorandum; See also, Answer Exs. pp. 5 & 6, item 4 (Ms. Summer's 

June 10, 2012, request for "any documents related to the $4.7 million at-death valuation of James 
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Brown's music empire") and Answer Exs. p. 7(July 10, 2012, response stating that "[t]here are 

no documents responsive" to that request). Plaintiff would have access to the filings in the 

Summer case through the Court, and subject to Respondent's Motion to Strike, Ms. Summer 

executed an affidavit about the same matter which Plaintiff filed in the instant case. (Aff. of 

Summer, January 5, 2012, Motion to Strike dated January 9, 2012). In other words, Plaintiff 

already had access to the same information provided by the referenced attachments to the 

Answer before receiving the Answer. Finally, the appraisal Plaintiff seeks herein is confidential 

pursuant to a Court order in a Federal case involving her, but she would have access to it through 

that proceeding. Brown v. Pope, 3:08-cv-14-WOB (D.S.C., November 15, 2013, the Honorable 

J. Gregory Wehrman, Magistrate Judge). 

Plaintiff contends that the Attorney General has not been responsive to the request for the 

valuation because of two documents released in response to a journalist's FOIA. One is a 

redacted letter from Everett Kendall to his client Russell Bauknight dated January 5, 2011 

showing only the words "he is." Nothing on the face of the letter indicates that it relates to the 

valuation so Plaintiff only speculates. The Office of the Attorney General represents that the 

letter does not relate to the valuation and that it is attorney client privileged, but will be glad to 

produce it to this Court for in camera review. The other document, an email proposes a footnote 

stating that Respondent Bauknight engaged a firm to conduct an appraisal and notes that the 

appraisal is "not part of the record in this case." It does not attach the appraisal. Therefore, the 

email is "not related to the value of the assets" and is not responsive to Pope's FOIA request. 

Sweeny, Wingate and Barrow Documents 

Plaintiff is not entitled to SWB documents because her FOIA request is directed solely to 

the "Custodian or Records" at the Office of the Attorney General. Therefore, her Complaint's 
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request that "the AG should direct the Wingate firm and all special counsel to comply with their 

FOIA duties with respect to the Legacy Trust" is not supported by her FOIA request. Her brief 

does not request that documents at Sweeny, Wingate and Barrow be produced. Therefore, her 

affidavit's request that the Office of the Attorney General produce documents held by SWB is 

not properly before this Court. Moreover, any documents held by SWB would be subject to any 

applicable attorney client or work product privileges of the Attorney General or other parties 

represented by SWB. 

Contrary to Plaintiffs suggestion that she was not aware prior to October, 2020, "that 

[SWB] had never been engaged by the State/ AG," Plaintiff was informed of that matter years 

ago. In a Return she filed in the case Bauknight v. Pope, 2010CP4004900, and contained in the 

Record on Appeal in that case, she said that the Attorney General had informed SWB that the 

firm did not represent the AG's Office. Exs. pp. E6-E8, infra (R. VII, cover, and pp. 794 & 

795). She attaches to her affidavit a letter from former Chief Deputy Attorney General John 

McIntosh about the representation, but that letter was about whether a retainer agreement had 

been signed. 

Regardless of whether a retainer agreement existed, the Attorney General clearly 

benefited from representation of SWB of the common interest of the charitable beneficiaries and 

therefore attorney client privilege would apply. As stated by Senior Assistant Deputy Attorney 

General Sonny Jones on the Record in a motion argument made on August 29, 2016, in case 

4900 which Plaintiff attended: 

so there's no question at this juncture when this case came out that Mr. Bauknight 
was hiring the Wingate firm. You have to keep in mind also, Your Honor, from what 1 

just said about the law, is we only have one reason to be in this case, and that is to 
protect the charitable beneficiaries and to protect the charitable trust. Under 62-7-405, 
the probate code allows the attorney general, a trustee, or a party with a special 
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interest to protect the charitable trust. so when Mr. Bauknight was appointed back in 
the earlier case by you, we're satisfied with Mr. Bauknight, we're stepping back. In 
this case when Mr. Bauknight brought the action, Mr. Wingate's firm, they were 
representing our interest. They, in effect, were our lawyers. . . . [Exs. pp. E9 -11 
(Record case 4900, V. III (cover), pp. 1177 (Transcript Cover) and 1222- 1223, (Tr. 
pp. 1 & 102, 1. 17 - p. 103, 1. 8)] 

our job is done, Mr. Bauknight is still there, the courts appointed him, got a great firm 
with Mr. Wingate, he's representing Wingate firm to Mr. Bauknight, our interest,.and 
the charity . so they're our lawyers in effect because they are representing our interest. 
[Exs. p. 12, (R., V. III, p. 1224 (Tr. p. 104, 11. 12- 18))] 

Plaintiff attended that hearing and was well informed. Because the Attorney General 

benefited from the representation of SWB of the common interest of the charitable beneficiaries, 

privileges apply and the production of the firm's file cannot be required. S.C. Code Ann. 

§30-4-40(7); Cf Tobaccoville USA, Inc. v. McMaster, 387 S.C. 287, 692 S.E.2d 526 

(2010)(Common interest doctrine). 

THE MOTIONS TO STRIKE PLAINTIFF'S AFFIDAVITS SHOULD BE GRANTED 

AG moved to strike at least 14 affidavits filed by Plaintiff in this case, one of which is 

attached to the Complaint, and some of which are attached to other affidavits, and some related 

exhibits of Plaintiff. If the Court would like, these affidavits and motions will be submitted by a 

separate filing. At least six of these affidavits were executed by Plaintiff, herself, and many of 

her affidavits contain vitriolic and baseless speculation. All of the affidavits should be struck 

because they are irrelevant and also because many of them are not based upon personal 

knowledge, contain hearsay, and are speculative. Examples abound of these violations by 

Plaintiff of the basic rules for affidavits some of which are set forth below: 

1. Affidavit attached to Complaint 
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2. 

p.2, 1 5 "agent [ of party not involved in instant proceeding] advised that if Bob 

and I did not drop a pending James Brown appeal AG ... [note omitted] would 

to[ sic] sue us .... " [hearsay, irrelevant] 

p. 3, 17 Augusta Chronicle cite [hearsay] 

p. 3, 18, "I believe the Retention Agreement will show whether AG McMaster .. 

. was in fact acting to punish Bob and me . 

knowledge; speculation] 

Affidavit Opposing MTD, September 6, 2008 [sic] 

·" [lack of personal ... ' 

p. 1, 12 "public documents, which I believe will tell the scandalous story" [lack 

of personal knowledge, irrelevant, speculative] 

p. 4, 128, "I still wonder, and believe the public documents AG . . . 1s 

withholding will tell me" [lack of personal knowledge, irrelevant, 

speculative, hearsay] 

p. 4, 130, "I believe the public documents will show .... " [lack of personal 

knowledge; speculative] 

p. 3, 116 On April 30, 2010, ... attorney for Brown's companion ... threatened 

that ... had already hired contingency-fee lawyer" [hearsay, irrelevant] 

3. Supplemental Affidavit, September 16, 2011 

Directed to earlier affidavit applying to other Defendant 

p. 3, 15 quotations from The Enquirer which she acknowledges in paragraph 6 is 

not entirely accurate [lack of personal knowledge, hearsay, irrelevant] 

4. Affidavit in Further Support, October 6, 2011 

p. 4, 110, speculation about what requested documents will show [ speculative, 
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5. 

6. 

7. 

8. 

lack of personal knowledge, irrelevant] 

p. 4, ,rt 1, chronology including some hearsay such as April 10 statement of agent 

for person not involved in instant litigation[ hearsay, irrelevant] 

p. 8, ,r,r15 and 16 speculation about what requested documents will show. 

Affidavit and exhibits attached to Motion for Summary Judgment 

p. 3, ,r,r 7-9 speculation about documents and other matters [lack of personal 

knowledge, speculative, irrelevant] 

Exhibit F to MSJ, p. 15 quotations from persons not involved in the instant suit 

[hearsay, irrelevant] 

Affidavit of Summer, December 8, 2011, attached to Smith affidavit, December 9, 2011 

,r,r 16 - 18 references to what others have said in readings or elsewhere [hearsay, lack of 

personal knowledge] 

Affidavit of Summer, January 5, 2012 

,r25 "Dallas informed me" (hearsay) 

,r28 "Brown told me" (hearsay) 

Affidavit of Smith, December 9, 2011 

,r6, attachment of draft article [hearsay] 

9. Affidavit of Pope, January 6 

p. 3 "Bauknight secretly tells IRS" [hearsay] 

"The rule governing summary judgment provides that ' [ s ]upporting and opposmg 

affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible 

in evidence, and shall show affirmatively that the affiant is competent to testify to the matters 

stated therein."' Rule 56( e ), SCRCP ( emphasis added). Dawkins v. Fields, 354 S.C. 58, 64, 580 
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S.E.2d 433, 436 (2003). Because all of the affidavits appear to be directed to summary 

judgment, they must meet this standard of Rule 56( e) rather than Rule 11 ( c) which provides that 

affidavits and verifications may include matters stated on information and belief. 

In numerous respects, the affidavits clearly fail to meet standards of being based upon 

personal knowledge and containing admissible evidence. They contain inadmissible hearsay and 

refer to news articles3 which are not admissible. In particular, all of the affidavits are irrelevant. 

Many of them contain Plaintiffs account of litigation related to the J arnes Brown estate and the 

Legacy Trust and allegations about why she needs the documents, but all of those statements are 

irrelevant to whether she is entitled to the documents under FOIA. All that is relevant to her 

request is whether Plaintiff is entitled to the documents at issue under the terms of FOIA. That 

statute does not contain standards of disclosure based upon alleged importance or need. S.C. 

Code Ann. §§30-4-30 through 30-30-4-50, et seq. Plaintiff's lack of entitlement to the 

documents is discussed infra regarding her motion for suinrnary judgment, but those grounds 

have nothing to do with the alleged need for or importance of the documents. 

ATTORNEYS FEES 

Plaintiff is not entitled to attorney's fees because she is not entitled to prevail on the 

merits of this suit. She also has not yet produced a statement of supporting her fee claim. 

Therefore, her request should be denied. 

CONCLUSION 

Judgement should be granted to the Defendant because Plaintiff never mailed or 

delivered her FOIA request to the Office of the Attorney General as well as the other reasons set 

3 Trustees of Erskine Coll. v. Cent. Mut. Ins. Co., 241 S.E.2d 160, 162-63 (1978). 
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forth above. Even if she had mailed or delivered her request, the Office of the Attorney General 

has supplied her with the only responsive documents. 

November 2, 2020 

Respectfully submitted, 

Is J. EMORY SMITH, JR. 
S.C. Bar No. 5262 
Deputy Solicitor General 

ALAN WILSON 
Attorney General 

ROBERT D. COOK 
Solicitor General 
S.C. Bar No. 1373 

Office of the Attorney General 
Post Office Box 11549 
Columbia, South Carolina 29211 
Phone: 803.734.3680; Fax: 803.734.3677 
Email: esmith@scag.gov 

ATTORNEYS FOR THE ATTORNEY GENERAL 

12 

rn 
r rn 
() 
-i 
:;o 
0 z 
n 
)> 
r 
r 
-< .,, 
r rn 
0 
I 

l'v 
0 
l'v 
0 

z 
0 
< 
0 
l'v 
co 
i() 
-.J 
)> 
s: 
~ 
() 
I 
r 
)> 
z 
0 

() 
0 
s: 
s: 
0 z 
""CJ 
r 
m 
)> 
(/) 

() 
)> 
(/) 
m 
~ 
0 ..... 
l'v 
() 

~ 
0 
0 
0 
<,J 
CJ1 
0 

756



STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

Adele J. Pope, 

Plaintiff, 

V. 

Case No. 2012-CP-40-350 

Alan Wilson, in his capacity as 
EXHIBITS TO BRIEF OF 
ATTORNEY GENERAL 

Attorney General of South Carolina and 
James Brown Legacy Trust, by 
Russell L. Bauknight, its Trustee, 

Defendants. 

Tracy Meyers, AAG, affidavit El 
Meyers to Pope letter E3 
Return of Pope to Motion for Stay E6 
Transcript excerpt, Hearing, August 29, 2020 E9 
Reply Memo of AG, Summer v. Wilson, pp, 1-2 

& 8 with attached amendment E13 
Letter, Summer to Wilson, June 10, 2012 E22 
Letter, Meyer to Summer, July 10, 2012 E24 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

) 
) 
) 

AFFIDAVIT 

PERSONALLY APPEARED before me, Tracy A. Meyers, who being duly sworn, 

attests to the following: 

1. She is a Senior Assistant Attorney General with the Office of the Attomey 

General. 

2. Among her assigned duties, she is to review Freedom of Information Act 

requests made of the Office of the Attorney General. Incoming FOIA requests are sent to 

her. 

3. She has reviewed the letter of June 30, 2011 addressed to the Custodian of 

Records of the Office of the Attorney General and attached as Exhibit A to the Complaint in 

Pope v. Wilson, et al (20 l 1-CP-36-364. She never received from Ms. Pope the June 30 letter 

Ms. Pope claims to have sent to the Office of the Attorney Ge1Jeral. She requested checks of 

Office mail logs, none of which showed that the letter had been mailed or delivered to the 

Office of the Attorney General by Ms. Pope or her attorney which is necessary to require a 

response from this Office under FOIA. 

4. Attachment of the June 30, 2011 letter to the complaint in the above suit does 

not constitute a request under FOlA to which the Office of the Attomey General must 

respond. 

6. Upon the conclusion of the suit and the delivery or mailing of the same FOIA 

request to the Office of the Attorney General by Ms. Pope or her attorney, a response to the 

E1 
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FOL.I\ request will be made then if permitted by anyOrder of the Courtin case 201l ,-CP~36-

364 or any other jµdicial proceeding_reiated.to m.atters ihat are the subject ofthat request 

TRACY A. MEYERS 

. . . . . "'ifj•'Pi1 
SWORN TO b.efore 1;i1e this v-'1 .• • 

day of lJlt~ .• . , 2011 

dtM11-QthLR ~ .. AfQvOJtfv?) -~-.......,..,,~~-----"----J. ......_ ___ _ 

NOTARYPUBLIGFOR SOUTH CAROLINA 

My Comro.issionExpires: l.P{&<.. {Ji 
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ALAN WILSON 
SF.CURlTillS COMM1$SldNFtR 

AdeleJ. Pope, Esq. 
1228 Walnut Street 

. . . A.TIU 

·~· 

011~~~:},j 

~ ~ti~:!::~_-;~-; lf-

• soura 

August 5, 2011 

Newberry, South Carolina 29108 

. ·-' ~--~ .. 
, f~ -) 

:·::1,:: 
f •• -~~ 

Re: Request for documents under the South Carolina Freedom of Information 
Act 

Dear Ms. Pope: 

I am in receipt of one letter from. you dated July 19, 2011, and five letters from 
you dated July 20, 201 L. requesting certain documents pursuant to the South Carolina 
Freedom of Information Act ("FOIA''), I have also been notified by attorneys in the CiVil 
Division of the South Carolina Office of the Attorney General (' 4SCAG'') that you refer to 
a reques.t • dated June 30} 2011 i11 a motion filed by you in a SQuth Carolina circuit court 
case; 'Please be advised the. only direct requests I have received from you during the June 
to August 201 l time period are the six referenced above. If there is a request elated in 
June 201 f that was not received by this Oftice, but that you representyou drafted and 
sent on June 30, 201. l, ifyou wilt forward it to me withirt the next five (5} business days, 
I will expedite the response to it. • 

Responding to your letters dated July 19, 2011 and July 2'0, 201 1 is difficult, as I 
have been infonned there are s¢veral pending motions filed i11 Case No. 20lO~CP-40,. 
4900 in the Richland County Circuit Court and that several of th~ pendfog motions r~late 
to the docUlllents you are currently seeking to obtain through tbe FOlA requests" I have 
been informed there are at least three related motions that relate to the FOIA request: (l) 
a ''Motion for Protective Order Concerning Various Documents Requested by Defendant 
Adele J. Pope" fjled Jttly 51 2011, filecl by the I>laintiffs; (2) •a.· "·Mqtion to Co111pel 
Discovery'' dated June 7. :WlL filed by your counsel;. @d (3) a "Motion to Compel 
Production of Contingency~Fee Contmct and Related Dociunents .Prior . to .. Hearing on 
Motion for Injun.ction'\ dated July 26, 2011, filed by your counsel. 

While there exists an ongoing case in whic;h.1 have been informed both ·a 
''Motion for Protective Orderi• and a '1Motion to Compel Discovery'' are outstanding, it 
seems premature for me tQ release the requested documents. I am not involved in the 
civil case in any way and believe the wisest thing to do is to let the presiding judge make 
the decision on which items. if any, are to be produced ~nd Which, ff at1y, are not. 

m 
r 
m 
() 
-; 
:::0 
0 z 
() 
► r 
r 
-< 
"Tl 
r 
m 
0 

I 

N 
0 
N 
0 

z 
0 
< 
0 
N 
CX) 

N 
-.J 

► 
s: 

~ 
() 
:c 
r 
► z 
0 

() 
0 
s: 
s: 
0 z 
-u 
r m 
► 
(J) 

I 

() 
► 
(/) 
m 
=!:I: 
N 
0 
-"-
N 
() 
-u 
.j::,,. 
0 
0 
0 
<,;J 
(JI 
0 

760



Adele J. Pope 
August 5,.201 I 
Page2 

The FOIA was designed to give the public and the press .access. to the Workings of 
Uieir government. FOIA is nut designed to supplement the rules of civil or criminal 
diswvery. For these reasons,J propose to put y9ut r(,X]uests 011 hold pending the outcome 
ofyour current litigation. Once litigation is complete, I would then provide you with aJI 
.of the information you have requested that is available (i.e. not exempt) pursuant to the 
Act. In the meanth:ne~ l wiU also forward copies ofall six: letters to the Civil bivh,ion and 
ask that they be treated as discovery requests in the ongoh1g litigation referred to abov~. 
if appropriat~. • 

Sincerely yours. 

Tracy A, Meyers 
S¢nior Assistant Attorney O~neral 

TAMltpn 
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STATE OF SOUTH CAROLINA 
• In tile Court of Appeals 

APPEAL FROM RICHLAND COUNTY . . Court of Common Pleas i.-TIie Honorable Deyet A. Early, -~-Circuit Court Judge The Honorable L Cuey M•IIJlin& Cinmt Court Judge 

Appellate Case No.: 2017-GOlffl 

RUSSELL L. BAUKNIGHT; as Trustee of The James Brown 2000 Irrevocable Trust and the James Brown Legacy Trust, as Personal Repcsentative of the Estme of James Brown, and OD behalf of Alan Wilson, in . his capacity as Attorney ~ of the S1a1e of South Quolina; Tommie Rae Brown, individually and on behalf of her minor child, James B.; Daryl J. Brown, individually and on behalf of ,US minor child, .Janise B.; J,ioclsey - Delmes Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N. Brown, individually and on behalf of her minor child Sydney L. And .9mington L.; Tonya Brown; Venisba Brown; Larry Brown; and Teary Brown ~ .. · 
And 

ALAN WILSON, in bis. capacity as Attorney General of 1he State of South Carolina; Tommie Rae Bro~ individually and on behalf of her minor ciutd.. James B.; Daryl J. Bro~ individually and on behalf of bis minor child Janise B.; IJndsey Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N. Brown, individually and _on behalf .of her minor child ·Sydney L. and Omington L.; Tonya Bro~ Venisha Brown; Larry Bmwn; and Terry Brown, Respcmdmts. 

v. 

Adele.J". Pope, and Robert L. :Bucbanan, Jr. Defendan1s, 

Of whom Adele J. Pope is Appellant. 

S.C. Attorney General's Office 
Consumer Protection and Antitrust RECORD ON APPEAL 

SEP 17 2018 
Received by_'3_f" _____ _ 
Revie'-Nedby(Date ______ _ 

Refen~~~-------­
Notes:---------....:.. 
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND. 

) IN THE COURT OF COMMON PLEAS 
) 
) 

RUSSELL L. BAUKNIGHT, as Trustee of ) 
the James Brown 2000 Irrevocal?le Trust and ) Case No.: 2010-CP-40-4900 
the James Brown Legacy Trust; as Personal ) 
Representative of the Estate of James Brown, ) 
and on behalf of Henry Dargan McMas~er, in ) 
his capacity as Attorney General of the State ) 
of South Carolina; Tommie Rae Brown, ) 
individually and on behalf of her minor child, ) 
James B.; Daryl J. Brown, individually and on ) 

' behalf of his minor child Janise B.; Lindsey ) 
Delores Brown; Deanna J. Brown Thomas; ) 
Jason Brown-Lewis; Yamma N. Brown ) 
individually and on behalf of her minor children ) RETURN AND OPPOSITION __ 
Sydney L., Carrington L., and Tonya Brown; ) TO REQUEST FOR STAY .M-f)j 
Venisha Brown; Lany Brown and Terry Brown ) REQUEST FOR EXPEDl~D-

and 

HENRY DARGAN MCMASTER, in his 
capacity as Attorney General of the State of 
South Carolina; TOMMIE RAE BROWN, 
individually and on behalf of her minor child, 
JAMES B.; DARYL J, BROWN, individually 
and on behalf of his minor child JANISij B.; 
LINDSEY DELORES BROWN; DEANNA J. 
BROWN THOMAS; JASON BROWN - LEWIS; 
YAMMA N. BROWN, individually and on : 

- I 

behalf of her minor children, SYDNEY 
L., CARRINGTON L. and 
TONYA BROWN; VENISHA BROWN; 
LARRY BROWN; and TERRY BROWN, 

Plaintiffs. 

v. 
Adele J. Pope. 

) HEARING, SCHEDULING ORDER 
) AND RELATED RELIEF··: 
) ~-. 

) 
~-~--·-

~ ,..., 

) • -· 
c: 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendant ) 

~ ---~ 
-0 
:::0 

-0 :z 
c.., .. 
c.,,) 
c.,,) 

Defendant Adele J. Pope responds to the letter motion of Sweeney, Wingate & 

Barrow, PA ("Wingate"). dated March 27, 2013, a copy of which is attached hereto as 

Exhibit A (the "Letter Motion"), as follqws: 
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I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

1. The motion fails to comply with the Rules of Civil Procedure, and seeks 

extraordinary reliefavailable only by proper application and support. 

2 Wingate has no authority to make the Letter Motion oh behalf ofat least 11 of the 

Plaintiffs because either: they have terminated Wingate; they never engaged Wingate; or 

Wingate is otherwise prohibited from speaking for them, including: 

a. (1 J Alan Wilson as Attorney General of South Carolina, who notified Wingate 
in writing and prior to the service ofthe Letter Motion that Wingate does not 
represent the AGis Office; 

b. (2) Plaintiff Russell L. Bauknightas purported Agent for the AG; 

c. (3) Plaintiff Trustee of the James Brown Legacy Trust, becaus'e Wingate is 
es topped to take in the Letter Motion a position fundamentally different from 
the position taken by the Legacy Trustat this time through its attorneys 
Lewis & Babcock in a FOIA case; 

d. Minor Plaintiffs ( 4) Sydney L., (S) Carrington L. and (6) Janise B. because 
Wingate is acting contrary to their interests by trying to dismantle the 
$285,000 education trusts James Brown created for them and has refused 
repeated requests over 3 years to secure a GAL for them: 

e. Minor Plaintiff (7} James B. because Wingate has refused for three years, 
despite repeated requests, to make James B's GAL part of this case; 

f. Plaintiff (8) Terry Brown because Terry's entire interest in James Brown's 
Estate was assigned to his son Forlando on j.anuary 3) 2011; Wingate 
concealed the Assignment despite valid discovery requests for almost 2 
years; Wingate has repeatedly refused to allow Terry to be deposed; Terry's 
counsel David Bell, Esq. for himself and counsel Matt Bodman, Esq. has 
confirmed in writing since the February 27 that he supports the February 27 
decision; and it has been confirmed that Terry did not even know Wingate 
filed Case 4900 in Terry's name orsoughtto intervene for Terry in a FOIA or 
seek sanctions against Pope; 

g. Plaintiff (9) Daryl Brown confirmed at his deposition that he did not even 
know Wingate filed this Case 4900 or the tnotidn to irrterve·ne in the FOi;\ 
case for him; and he and Plaintiff (10) Lindsey Delores Brown signed a 
document, filed with the deposition saying Louis Levenson, Esq. is their only 
lawyer. 
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STATE OF SOUTH CAROLINA 
In the Court of Appeals 

, APPJµL FROM RICHLAND COUNTY 

;; ·• •. CourtofCommonPleas 

• •• The Honorable Doyet A. Early, m, Circuit Court Jatlge 

The Honorable L. Casey Manning, Circuit Court Judge 

AppeDate Case No.: 2017-001899 

RUSSELL L. BAUKNIGHT, as Trustee of The James Brown 2000 

Irrevocable Trust and the James . Brown Legacy Trust, as Personal 

Representative of the Estate of James Brown, and on behalf of Alan Wilson, in 

his capacity as Attorney General of the State of South Carolina; Tommie Rae 

Brown, individually and on behalf of her minor child, James B.; Daryl J. 

. Brown, individually and on behalf of bis minor child, Janise B.; ·Lindsey 

Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N. 

Brown, individually and on • behalf of her minor child Sydney L. And 

Canington L.; Tonya Brown; Venisha Brown; Lany Brown; and Terry Brown 

And 

ALAN Wll,SON, in his capacity as Attorney General of the State of South 

Carolina; Tommie Rae Brown, individually and on behalf of her minor child, 

James B.; Daryl J. Bi:own, individually and on behalf of his minor child Janise 

B.; Lindsey Delores Brow:q.; Deanna J. Brown Thomas; Jason Brown-Lewis; 

Yamma N.-Brown, individually and on behalf of her minor c~d Sydney L. 

and Carrington L.; Tonya Brown; Venisba Brown; Larry Brown; and Teny 

Brown, Respondents. 

v. 

Adele J. Pope, and Robert L. Buchanan, Jr. Defendants, 

Of whom Adele J. Pope is Appellant 

s.c. Attorney General's Office 
Consumer Protection and Antitrust 

s~ 11201a 

Recelved~-~t~~------
RevieWGd by/Oa1rl-----------

Notas:----------

RECORD ON APPEAL 
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HEARINGS.AUGUST 29 2016.8-29-16 Bauknight Wilson et al v Adele Pope.txt 

. 
• .. 

State of south Carolina 

county of Richland 
court of Common Pleas 

Russell Bauknight, 
and others, 

) 
) 
) 
) 
) and 

Alan Wilson, in his 
capacity as Attorney 
General of the State of 
south Carolina, and 
others, 

) 
) 
) 
) 
) 
) 

vs. 

Adele Pope, 

) 
Plaintiffs,) 

) 
) 
) 
) 
) 

Defendant.) 

Transcript of Record 
2010-CP-40-4900 

August 29, 2016 
Bamberg, south Carolina 

B E F O R E: 

The Honorable Doyet A. Early, III, Judge. 

APPEARANCES: 

J. Emory smith, Esquire 
sonny Jones, Esquire 
Attorneys for Attorney General 

Mark v. Gende, Esquire 
Attorney for the Plaintiffs 

Walter Henry Bundy, Jr., Esquire 
Adam Silvernail, Esquire 
Brent McDonald, Esquire 
Attorneys for the Defendant 

Bethanie K. creppon 
circuit court Reporter 
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Page 1 
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HEARINtiS.AUGUST 29 2016.8-29-16 Bauknight Wilson et al v Adele Pope.txt 
5 first part, you got Mr. Bauknight representing 
6 everybody. ~And we're included in the complaint as 
7 the beneficiary. 

8 

9 

10 

11 

12 

"13 

14 

15 

16 

17 

18 

·19 

20 

21 

22 

23 

24 

25 

And in the second part, you don't see· 
Mr. Bauknight. 

point of view. 

And that would be from a stra~egy 

If the case was overturned and 
Ms. Pope and Mr. Buchanan was still in there and 
Mr. Bauknight was out, there's a statute of 
limitations of one year, she'd be suing herself. so 
the fault would be, the strategy part was to keep us 
in -- all these in the suit, if it would work that 
way. 

so when the case came out -- so there's no 
question at this juncture when this case came out 
that Mr. Bauknight was hiring the Wingate firm. You 
have to keep in mind also, Your Honor, from what I· 
just said about the law, is we only have one reason 
to be in this case, and that is to protect the 
charitable beneficiaries and to protect the 
charitable trust. 

under 62-7-405, the probate code allows the 

103 

1 attorney general, a trustee, or a party with a 
2 special interest to protect the charitable trust. 
3 so when Mr. Bauknight was appointed back in the 
4 earlier case by you, we're satisfied with Mr. 
5 Bauknight, we're stepping back. 
6 In this case when Mr. Bauknight brought the 
7 action, Mr. wingate's firm, they were representing 
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8 our interest. They, in effect, were our lawyers. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

"2'4 

25 

• .. 

No different than if Mr. Few and Gilreath were here 

today, I'd be sitting back there and I'd say good 

job because you're our lawyers for the charitable 

interest. 

Now, that may be a communication, that may be 

bad words, I would say, but when I deal with fee 

contracts -- and I've dealt in our office, for ten 

years, probably 20. I'm probably the sole person 

outside of maybe two of them. It's pretty rigorous. 

we've been to the Supreme Court twice, been attacked 

two or three times about fee contracts. All that we 

intended in this one and all that was included was 

the fee part, not anything else on control or 

anything else. 

so Mr. Bauknight hired Mr. -- the Wingate firm. 

And right now, when we responded with consideration 

with the supreme court, said, we want to make sure 

104 

+, you understand our position, we aren't going to 

2 argue with you about what you did, but let you know 

3 we aren't trying to control everything, but with you 

4 saying a new trustee is going to be appointed, we're 

5 going to step back. That's what we told the supreme 

6 court in our reconstderation, ~hich we filed with 

7 you. That's the same position we took when we went 

8 down to, I think it was, Barnwell and you assigned 

9 Mr. Bauknight; let us step back to a monitoring 

10 role, we don't need to be there. 

11 so what we're picking up today is a motion that 
Page 92 
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12 we filed back in 2013, I think, to be dropped. our 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

job is done, Mr. Bauknight is still there, the 

courts appointed him, got a great firm with 

Mr. Wingate, he's representing Wingate firm to 

Mr. Bauknight, our:. interest,. and the charity. • so - . 
they're our lawyers in effect because they are 

representing our interest. And I wouldn't be able 
to stand up and say anything with Mr. Gilreath and 
Few, so there's no reason for us not to be dropped 

in the case today. 

Now, I did make a notice of special appearance. 

I hope Your Honor will give us that. we've.been 
talking here for a little while. But it's necessary 
to argue that motion. 

105 

Now, the issue could come up on the 
counterclaim. Now, the counterclaim has not been 
resolved, that's why I wanted it to be argued before 
we argued our case so I wouldn't have to go into 

5 much detail. our position, one, would be that any 
6 counterclaim, if it was found to be against the 
7 parties, at that time would be for the interests 
8 that were in the case. 

9 And what is that interest? To protect the 
10 charitable beneficiaries. so anything that goes 
11 if it's meritorious in the counterclaim, if you 
12 don't drop them today, would be against the 
13 charitable beneficiaries. That's why we're in the 
14 case, not the AG's office. 
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STATE OF SOUTH CAROLINA 

COUNTY OF NEWBERRY 

Susan D. Summer, 

Plaintiff, 

V. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

Case No. 2012-CP-36-688 

REPLY TO MEMORANDUM IN 
OPPOSITION TO AMENDED 
MOTION TO ALTER OR AMEND 

The Defendant submits this Reply to Plaintiff's Memorandum in Opposition. 

I 

GENUINE ISSUES OF MATERIAL FACT BAR SUMMARY JUDGMENT 

Plaintiffs arguments fail for the fundamental reason that genuine issues of material fact 

exist that bar granting summary judgment. She contends that the Defendant has not identified 

any such issues, but he has, and they are evident from Plaintiffs own filings and arguments and 

include at least the following major disputes: 

1. Whether a signed Legacy Trust exists. A sharp and material fact issue exists as to 

the Trust. The Trust is a purported document that Plaintiff has sought under a FOIA 

request. She contends that it exists. (Plaintiffs Supplemental Memorandum at p. 5). 

The OAG contends that, to the best of its knowledge, a signed Legacy Trust does not 

exist. See, undersigned counsel's letters to this Court ofJune 10, 2014. 

Plaintiffs memorandum refers to her having a purported amendment to the Trust 

which she produced to undersigned counsel and this Court following the Rule 59 
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hearing on July 23. That assertion comes too late for the purposes of her Motion for 

Summary Judgment and the pending Rule 59 Motion. As has been stated regarding 

the similar Federal rule, "[t]he Rule 59(e) motion may not be used to ... present 

evidence that could have been raised prior to the entry of judgment." § 2810.1 

Grounds for Amendment or Alteration of Judgment, 11 Fed. Prac. & Proc. Civ. § 

2810.1 (3d ed.); United States v. Metro. St. Louis Sewer Dist., 440 F.3d 930, 934 (8th 

Cir. 2006); Obriecht v. Raemisch, 517 F.3d 489,494 (7th Cir. 2008). 

Both the document and her assertion should be disregarded; however, without 

waiving this objection, the Office of the Attorney General submits the document 

herewith in the event that this Court considers Plaintiff's argument that a settlement 

agreement exists. That attached document is an amendment to the August 10, 2008 

settlement agreement, not to the Trust. Therefore, Plaintiff has not refuted the 

Defendant's position that a signed Legacy Trust does not exist. 

Plaintiffs continuing to allege the existence of documents and submit documents 

to the Court creates fact issues regarding her own Motion. Those material issues of 

fact show that Plaintiff is not entitled to the judgment that she received. 

2. Whether documents deemed by the Office of the Attorney General to be exempt 

from disclosure under FOIA are confidential. In responses to Plaintiffs FOIA 

requests, the OAG stated that records were provided except for those that were 

exempt from disclosure under S.C. Code Ann. §30-4-40. See, eg, Answer Exhibits, p. 

18, 21, 25and 26. Plaintiff disputes the exemption. Her Supplemental Memorandum 
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with that Act. §30-4-20(c) ( "[e]ach public body, upon written request for records ... shall ... 

notify the person making such request of its determination and the reasons therefor. Such a 

determination shall constitute the final opinion of the public body as to the public availability of 

the requested public record .... ") 1be Defendant's Answer includes his responses to the 

FOIAs. Nothing on their face demonstrates a violation ofFOIA, and the position of the Attorney 

General is that his Office has complied with that law. Plaintiff's speculation, news articles and 

belated, irrelevant documents do not show a failure to comply with FOIA. Therefore, based 

upon the pleadings, the Defendant is entitled to judgment. 

CONCLUSION 

.For the foregoing reasons and for those set forth in the Defendant's Amended Motion to 

Alter or Amend~ this Court should grant that motion, deny judgment to Plaintiff and grant the 

Defendant's Motion for Judgment on the Pleadings. 

July 28, 2014 

Respectfully submitted, 

ALAN WILSON 
Attorney General 

ROBERT D. COOK 
Solicitor General 
S.C. Bar. No. 1373 

J. EMORY SMITH, JR. 
Deputy Solicitor General 
Post Office Box 11549 
Columbia, SC 29211 
(803) 734-3680 
esmith@scag.gov 
S.C. Bar No. 5262 

.. ;::::--_: 

BY· ·~ 

E ATTORNEY GENERAL 
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Confirmation and Amendment 

Certain parties entered into an Addendum to Private Agreement of August l 0, 2008 to 
Include Settlement Agreement with Terry Brown Creating Restated and Amended Private 
Agreement (the "agreement"), that created an entity (the "Settlement Entity'') to hold all of the 
assets related to James Brown, as described in paragraph I of the agreement. Capitalized terms 
not defined herein have the meanings set forth in the agreement. Those parties hereby confirm 
and amend certain provisions of the agreement, as follows: 

1. Under the agreement, Terry Brown ("Terry") has a Right of First Refusal ("ROFR"). This 
agreement confirms that Terry's ROFR in all respects under the agreement applies only to "the 
sale of all or substantially all" of the "James Brown Assets" (as the term James Brown Assets is 
defined in paragraph I of the agreement) The term "the sale of all or substantially all" includes 
only (a) the sale of the entirety (that is, one hundred percent) of the James Brown Assets in one 
or a series of related transactions, or (b) the sale of at least 65% of the estimated value of the 
entirety of the James Brown Assets as of such time in one or a series of related transactions. 
Terry's ROFR does not apply to any other transfer of any of the James Brown Assets or an 
interest therein For example, and notwithstanding anything to the contrary in the agreement or in 
the foregoing, the ROFR does not apply to the granting of one or more clearances or licenses of 
any duration, scope, or description for the use of any or all of the James Brown Assets, including 
but not limited to such purposes as movies, documentaries, video games, commercials or other· 
advertisements, product brands, books or other publications, or theatrical productions 

2. Under the agreement, Terry has the exclusive right to conduct a due diligence review ( .. due 
diligence right'') of all of the James Brown Assets as provided in Paragraph 5 of the agreement. 
With respect to the due diligence right, the agreement is hereby amended to the extent and only 
to the extent as follows: (a) Ten-y may commence the due diligence review immediately upon the 
execution of this confirmation and amendment; (b) the due diligence period will be for a period 
of twelve months from the execution of this confirmation and amendment; (c} there is no 
prohibition against the Settlement Entity, and/or Russell Bauknight as fiduciary or any agent or 
consultant employed by or on behalf of the Estate or Settlement Entity1 soliciting, encouraging, 
entertaining, discussing, or accepting offers with respect to the sale, transfer, license, or other 
disposition or exploitation of any of the James Brown Assets (including any offer generated by a 
beneficiary of the Estate or such other agents or representatives as the Estate or Settlement Entity 
may from time to time authorize), subject in all cases to the Terry's exclusive solicitation rights 
clarified in paragraph 3 below; and (d) Terry Brown or his designee shall have the exclusive right 
to use any work product or other materials in any medium prepared by or on behalf of Terry in 
the course of the exercise of the due diligence right for purposes of soliciting, encouraging, 
entertaining or discussing, offers with respect to the sale, transfer, license, or other disposition or 
exploitation of any of the James Brown Assets. 

3. Under paragraphs 6, 7 and 8 of the agreement, Terry has the exclusive right to solicit offers 
for a period of six months ("right to solicit"). With respect to the right to solicit, the agreement is 
hereby amended to the extent and only to the extent as follows: the six-month period of the right 

NPCOL 1 :2099327.4--AGR-(GMK l 044146-00004 

E16 

rn 
r rn 
() 
-I 
:;tJ 
0 z 
0 
)> 
r 
r 
-< 
"Tl 
r rn 
0 

N 
0 
N 
0 

z 
0 
< 
0 
N 
CX) 

N ...... 
)> 
s: 
:;tJ 

0 
I 
r 
)> 
z 
0 

0 
0 
s: 
~ 
0 z 
7J 
r rn 
)> 
(f) 

0 
l; 
rn 
=t:I:: 
N 
0 ..... 
N 
(") 

-g 
0 
0 
0 
w 
(JI 
0 

773



to solicit (which was formerly contemporaneous with the Exclusivity Period of the due diligence 
right) shaH commence three months after notice from Terry (at any time after the later of the 
expiration of the due diligence review period or the funding of the Settlement Entity). The three­
month period is to allow the Estate/Settlement Entity a reasonable time to wind down or 
complete any then-ongoing discussions, but the Estate and Settlement Entity will not use such 
period for any purpose that is intended to defeat Terry's enjoyment of the right to solicit; 
provided however, that Terry's right to solicit will prohibit neither the continued granting of 
music clearances nor the continued perfonnance of licenses and clearances permitted by 
paragraph 1 above. 

4. Terry and the other parties to the agreement shall agree that, during the periods in which Terry 
is exercising the due diligence right and the right to solicit under paragraphs 2 and 3 above, they 
shall cooperate with respect to providing Terry and his representatives full access to any and all 
records, documents, things and information within the parties1 control concerning the James 
Brown Assets and the value thereof, including but not limited to contracts, documents and things 
pertaining to or reflecting James Brown1s songwriting or recording activities, royalty statements, 
bank records, audits, valuations, tax documents, audio master tapes, video master tapes, 
government filings (including but not limited to trademark and copyright filings), personal 
effects, artwork, writings, journals, photographs, press clippings, promotional materials, whether 
or not constituting "Confidential Infonnation" for purposes of the agreement (collectively, the 
"Documents"), subject to an obligation to safeguard such items. Terry shall have the right to 
make the Documents or information therein available to third parties as he reasonably deems 
necessary in connection with the exercise of the due diligence right and the right to solicit, 
provided that such third parties first enter into confidentiality agreements in favor of the Estate 
and/or the Settlement Entity, as applicable, that are at least as protective of such information as 
the provisions of paragraph 9 of the agreement. 

5. Except as confitmed and amended by this confirmation and amendment, the agreement 
remains in full force and effect. 
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Het&:z,?i4>u✓~ 
Attorney General of the State of South Carolina 
Robert D. Cook 
Assistant Deputy Attorney General 
C. Havird Jones, Jr. 
Senior Assistant Attorney General 
J.C. Nicholson, III 
Assistant Attorney General 
Mary Frances Jowers 
Assistant Attorney General 
Post Office Box 11549 
Columbia, South Carolina 29211 
(803) 734-3680 
For the South Carolina Attorney General 
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12/31/2010 15:16 14048163780 FEDEX OFFICE 1372 

Henry D. McMaster 
A ttomcy General of the State of South Carolina Robert D. Cook 
Assistant Deputy Attorney Genera\ 
C. Havird Jones, Jr. 
Senior Assistant Attorney General 
J.C. Nicholson, m 
Assistant Attorney General 
Mary Frances Jower., 
Assistant Attorney General 
Post Office Box 11 549 
Columbia, South Carolina 29211 
(803) 734-3680 
For Lhe South C 

Robert N osen 
T. Heyward Carter, Jr. 
S. Alan Medlin 
David L. Michel 
Post Office Box 1510 
Charleston, South Carolina 29402 
Artorneys for Tommie Rae Brown 

Louis Levenson 
Levenson & Associates 
125 Broad Street 
Atlanta, Georgia 30303 

PAGE 04/05 

Attorney for La.rry Brown, Daryl J. Brown, Janise r ,: ni5ha JJ., Lindsey Delores Brown, Vanisha Brown, Deali,ia J. Brown Thomas·, Jason Brown Lewi.s, Yamma N Ji.·own­Lumar, Sydney L., Carrington L,, and Tonya Brown 
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Henry D. McMaster . 
Attorney General of the State of South Carolina Robert D. Cook 
Assistant Deputy Attorney General. 
C. Havird Jones, Jr. 
Senior Assistant Attorney General 
J.C. Nicholson, ID 
Assistant Attorney General 
Mary Frances Jowers 
Assistant Attorney General 
Post Off.ice Box 11549 
Columbia, South Carolina 292 l l 
(803) 734-3680 
For the South Carolina Attorney General 

Robert N. Rosen 
T. Heyward Carter, Jr. 
S. Alan Medlin 
David L. Michel 
Post Office Box 151 
Charleston, South 
Attorneys for 14Jiflm.re 

Levenso 
125 Broa treet 
Atlanta. Georgia 30303 

PAGE 04/05 

Attorney for Larry Brown. Daryl J. Brown, Janise fi;nisha B,, Lindsey Delores Brown, Vanisha Btown, Dea,;,ia J Brown Thomas, Jason Brown Lewis, Yamma N Ji:own­Lumar, Sydney l., Carrington L., and Tortya Brown 
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Sue Summer 
1903 Main St. 

Newberry, SC 29108 
10June2012 

Attorney General Alan Wilson & Keeper of Records 
Office of the S.C. Attorney General 
PO Box .11549 
Columbia, SC 29211 

By email and registered mail 

Dear sir or madam: 

i request the following documents under the Freedom of Information Act, and I would like to remind 
you; with all due respect, that I am not a party in litigation regarding the James Brown estate (as has so 
often been used by the AG as a reason in denying these documents to others)_ Some of these requests 
have been made previously, but l believe all are pubffc documents-and in two cases the reason 
ortginaUy given for denying the release of the documents has been rendered moot 

1. There is no question that the McMasterJWingate contract is a public document, and a letter from 
assistant AG Jones acknowledged that fact. He further said the. A~s office wanted to release a 
copy and would do so-except for a stay issued by Jadge Manning. My posffion then was that 
there was no stay {I was in court at the hearing), but the A!3 argued there -was and refused to 
release the document in full. After Judge Manning issued an order with no mention of stay, the 
AG's offrce then argued his stay was orat Your offipe later sent generic, partial documents and 
claimed that more specific portions (where signatures were to be affixed) were not public. Now 
that Judge Manning has affirmed that there was no stay, there is no reason why the AG's office 
cannot now release a ful~ copy of the contract, and t ask.to be-sent a copy forthwith. 

2. Knowing the specifics of how money is i:o enter the Looacy Trust and to whom it wiJf be paid out 
is critical in understanding the tax consequences of the. McMaster settlement deal-and in 
evaluating whether the charity was indeed protected, which was ostensibly why MeMaster 
entered the estate proceedings and created the Legacy Trust. McMasterwas paid by the State 
out of the public coffers for his work on this trust, as were the ether attorneys from his. office who 
participated in the settlement deal. Since then the AG1s office has devoted hours upon hours in 
concealing fh-e very documents paid for by taxpayer dollars. Therefore, -the entirety of the 
Legacy Trust is a public document. and l ask to be sent a full copy. 

3. My request for the Hynie diaries was also previously refused, citing a gag order from Judge 
Early. A May 22 hearing was held on the gag of'der.il, which were:first violated by Ms. Hynie 
herself in a iV interview six months after the ordera were issued. If Judge Early lifts the orders, I 
want to make sure that my FOlA request for a copy is in place so that a copy may be forwarded 
to me immediatefy-and if a copy cannot be sent. please ref ease to me an communications 
related thereto. It is my understanding that the diades hold a critical piece of evidence regarding 

"Exhibit C" 
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the spousal claim of Tommie Rae Hynle-evidence that the AG's office might have used 1:o save 
about one-.quarter of the music empire f9r the charity McMaster claimed to be protecting. t also 
request any electronic or written communication reganiing the AG's office'$ recent support for . 
Hynie in her effort to maintain the gag orders through her attorney Robert Rosen. (It is in the 
public interest to bring into the fight and discuss the following scenario: The AG1s office says the 
diaries cannot be ref eased because of a gag order, then the AG's office files documents with the 
court to maintain the gag order. Why would that happe.n. when. the diaries may include important 
evidence that affects the future of the James Brown "I Feel Good~ Tru$t?). 

4. I request any dog_yments mJ@terJ to the $4. 7 million at-death valuation of James Brown's music 
emplre.-According to pleadings 1 have read, the SC Probate Code requires the 
documemation/appraisal to be filed-with the Probate Court, a duty of the current trustee Russell 
Bauknight who serves at the AG's pleasure. I am most interested to see.th.a documentation for 
why fhe A G's office. wou[d approve this figure. (If the AG"'s office has no documentation of" the 
valuation, surely the AG's office would not have signed off on a $4.7 millfon fiJing with the IRS 
when the AG's office has the duty of enforcing laws, including tax laws.) 

5. f request :afJ etectronic or other Written communication regarding why the AG's office sought !!Q 
restitution from David Cannon. even though he has a mi1non-dollar home in Honduras. 

Thank you for your prompt attention to these requests. and I request any fees to be waived in the 
public interest. After all, th.ere are perhaps thousands 6f young people for whom the James Brown "t 
Feel Good" Trust might open educational opportunities-and thatalone makes these questions of 
great public importance. 

Sincerely, 

Sue Summer 

AG Wilson Continues Baffle To Conceal James Brown Documents and Deny FOIA Requests 
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,o\LAN WU.SON 
Sl:CUl!.ITl.ES COMMtsSIO~ 

Ms. Sue Summer 
l 903 Main Street 
Newberry, SC 29108 

July JO, 2012 

Re: Your Freedom of Information Act {"FOIA ") request dated June l 0, 2012 

Dear Ms. Summer: 

Thank you for your phone message today requesting that this Office reissue its letter to 
you dated July 3, 2012 with a corrected salutation. Per your request, we are today responding 
again to your FOIA request dated June 10, 2012,, a copy of which is enclosed for reference. 

I am writing in response to your South Carolina Freed1n11 of Information Act request 
dated June 10, 201-2, and received by the Office on June 12, 2012. 

ln •response to request 1, as the Office has previously advised you, the records of the 
Attorney Gener~l's.Office have previously been searched for such information and copies ofaU 
documents responsive to the request that are not attorney work product,. privileged, or otherwise 
except pursuant to section 3-0-4-40 ofthe Act have previously been provided to ;you. 

ln response to request 3, pursuant to the attach~ Order, .signed by the Honorable Doyet 
A. Eatly, III, these diaries cannot be disseminated. Accordingly, this matter is "specifically 
exempted from disclosure by staqit.e or law." ln addition, the diaries are the subject of pending 
motions before the Circuit Court, including the Motion to Vacate or Declare Void/Moot Orders 
related to Diaries of Tommie Ray Hynie Brown. In further response to request 3, there a.re no 
other documents responsive to this request that are not attorney work product, privileged, or 
otherwise exempt from tl:te Act 

There are no documents responsive to reqtiests 2, 4, and 5. 

Yours very tru.!y, 

,~'·iC.JG::1 ~::> 

Tracy A Meyers 
Assistant .Deputy Attorney General 

TA.M/tpn ·· 

REMBERT C. DENNtS Bun.DING • POST OmcE Box ll 549 • CoLUM&lA, SC 2921 l-1549 • Ta6PHONE 803-734-3970 • FACS!MlLE 803-734-3677 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 
Plaintiff, 

v. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

_______________ ) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2010-CP-40-0350 

PLAINTIFF'S SUPPLEMENTAL 
MEMORANDUM IN SUPPORT OF 
RELIEF UNDER THE S.C. FREEDOM 
OF INFORMATION ACT AND IN 
OPPOSITIONS TO MOTIONS OF 
THE ATTORNEY GENERAL 

Plaintiff Adele J. Pope ("Plaintiff") submits this supplemental memorandum 

supporting the relief sought in her complaint herein and in opposition to motions of the 

Attorney General to dismiss, to strike and for judgment on the pleadings in the form of the 

proposed Order attached hereto. 

Plaintiff bases this memorandum on the entire record herein, including the Affidavit 

of Adele J. Pope filed herewith. 

December 18, 2020 

1 

Respectfully submitted, 

s /Adam T. Silvernail 
Adam T. Silvernail 
Law Office of Adam T. Silvernail, LLC 
1905 Marion Street (29201) 
Post Office Box 7995 
Columbia, South Carolina 29202-7995 
Telephone: (803) 779-1770 
adam@silvernaillawfirm.com 

Attorney for Plaintiff 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 
Plaintiff, 

V. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2012-CP-40-0350 

ORDER REQUIRING PRODUCTION 
OF PUBLIC RECORDS 

__________ ) 

THIS MATTER COMES BEFORE THE COURT for a hearing on the merits of Plaintiff's 

claims under the South Carolina Freedom of Infonnation Act.1 A hearing was held on 

November 19, 2020. 2 Present were Adam T. Silvernail, attorney for Plaintiff Adele J. Pope 

("Plaintiff") and J. Emory Smith, Jr., attorney for Defendant Alan Wilson, as Attorney General 

of South Carolina ("Defendant" or "AG"). The Court also heard Defendant's motion to dismiss 

and motions to strike. For the reasons discussed below, the Court DENIES Defendant's 

motions to dismiss, for judgment on the pleadings, and to strike and GRANTS the relief 

sought in Plaintiff's complaint herein. 

BACKGROUND 

Plaintiff, a South Carolina citizen residing in Newberry County, commenced this action 

in Newberry County on August 3, 2011, pursuant to the South Carolina Freedom of 

1 Plaintiff moved for summary judgment in 2011, which motion remains pending. At the 
November 19, 2020 hearing, however, the parties argued all substantive matters related to 
this action, and the Court therefore proceeds with determining the merits of the case. 
2 The Court acknowledges that this case, filed more than nine (9) years ago, has had an 
extraordinarily long life for a FOIA case. The undersigned, however, was first involved with 
this case upon its remand in 2020. Because the FOIA is explicitly intended to provide the 
public access to public documents "at a minimum cost or delay," this Court has endeavored 
to hear and dispose of this case as efficiently as possible after remand. 
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Information Act, S.C. Code Ann. §§30-4-10 et seq. (the "FOIA''). Alan Wilson, in his official 

capacity as Attorney General of South Carolina, is the Defendant. 3 

In her complaint, Plaintiff alleges that on June 30, 2011, she made a proper FOIA 

request to the AG for the following documents: 

1. The final and all drafts, signed and unsigned, of the James Brown Legacy Trust. 

2. All correspondence, email and/or other communications between any member of 
the Office of the South Carolina Attorney General and Russell L. Bauknight 
between August 1, 2010 and May 4, 2011 related to the value of the assets of the 
Estate of James Brown and/or the James Brown 2000 Irrevocable Trust. 

Plaintiff's complaint further alleges that she received no timely response to her FOIA 

request, and she filed this action after the expiration of the statutory response time. She 

seeks a declaration that the documents she has requested are public; injunctive relief 

directing the AG to turn over all responsive public documents; and attorneys' fees and costs 

pursuant to S.C. Code Ann. §30-4-l00(b). 

The AG responded to the complaint with a motion to dismiss, filed September 7, 2011, 

asserting that the case should be dismissed under Rule 12 (b) (3), due to improper venue, and 

Rule 12(b)(8), because "[a]nother action is pending among the same parties as to the same 

or substantially the same claim." The AG asserted that Plaintiff's FOIA claims were 

subordinate to discovery motions pending in Richland County Case No. 2010-CP-40-4900 4 

3 Plaintiff made her FOIA request to and named as Defendants herein both the AG and The 
James Brown Legacy Trust ("Legacy Trust"). At the time, Wilson v. Dallas, 403 S.C. 411, 743 
S.E.2d 746 (2013) was pending. The Wilson decision held that the AG had effective control 
over the Estate and Trust of James Brown during the period from 2009 until the decision in 
2013. Both James Brown's Estate/Trust and the Legacy Trust are named Plaintiffs in 
Richland 4900. In 2016, Judge Early determined that the Legacy Trust did not exist, and that 
ruling is the law of the case. The Legacy Trust was dismissed by Judge Early's Order. 
4 Richland 4900 is a tort suit brought by the AG and a number of private Plaintiffs on May 19, 
2010, in which all plaintiffs, including the AG, were represented by private law firm Sweeny, 
Wingate & Barrow, P.A. ("SWB"). 
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("Richland 4900"). Notably, the motion makes no mention of the AG not having received the 

June 30, 2011 FOIA request which is attached to the complaint herein. 

Beginning at the filing of its motion to dismiss, the AG has also filed several motions 

to strike affidavits filed by Plaintiff herein. 

On September 30, 2011, Plaintiff moved for summary judgment on all of her causes of 

action. 

On October 24, 2011, Defendant filed an Affidavit of Tracy Meyers, which for the first 

time alleged that the AG had not received the June 30, 2011 FOIA request. 

On January 11, 2012, the Honorable Frank R. Addy, Jr., issued a Form 4 Order, 

transferring this case to Richland County. 

On March 8, 2013, Defendant AG filed an amendment to its motion to dismiss, along 

with a motion for judgment on the pleadings. These filings asserted for the first time that the 

AG's nonreceipt of the FOIA request at issue deprive this Court of subject matter jurisdiction. 

Also on March 8, 2013, Defendant AG filed an answer, subject to its motion to dismiss, 

which attached certain documents, which the AG asserted were responsive to Plaintiff's FOIA 

request. 

On May 17, 2016, the Honorable Doyet A Early, III, heard pending motions in this 

matter. Among the arguments presented at that hearing was the AG's assertion that this 

Court lacked subject matter jurisdiction as a result of the AG' s alleging that it did not receive 

the FOIA request at issue. 

On June 14, 2016, Judge Early issued an Order granting the AG's motion to dismiss. 

By separate Order of the same date, Judge Early dismissed the Legacy Trust, finding that it 

"does not exist and cannot be subject to FOIA'' as well as on other grounds. The Order related 
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to the AG discusses only the Richland 4900 discovery motions as a basis for dismissal. 

Plaintiff appealed, and the Court of Appeals reversed the dismissal of the action, 

holding that the AG must identify "specific language of a discovery rule that expressly 

prohibits disclosure of a particular type of record." 

The Court of Appeals remanded the case to this Court, and all issues in this case are 

ripe for disposition. 

DISCUSSION 

In adopting the FOIA, the General Assembly found "that it is vital in a democratic 

society that public business be performed in an open manner." S.C. Code Ann. §30-4-15. 

Plaintiff has requested certain public records from the AG, which is undisputedly a "public 

body," as defined in the FOIA. Because Plaintiff's complaint includes allegations which would 

entitle her to declaratory and injunctive relief, as well as an award of attorneys' fees and costs, 

the Court first disposes of the AG's pending motions. 

Motions to Strike 

The AG argues, as an initial matter, that more than a dozen affidavits filed by Plaintiff 

should be stricken from the record herein, including affidavits of journalists, a State Senator, 

members of the public and Plaintiff. 5 The basis alleged for striking these affidavits is that 

they are irrelevant and contain inadmissible hearsay. The AG argues, " [ a ]II that is relevant to 

her request is whether Plaintiff is entitled to the documents at issue under the terms of FOIA. 

That statute does not contain standards of disclosure based upon alleged importance or need." 

5 Although the AG's motions seek to strike hundreds of pages of affidavit testimony and 
exhibits from the record, the Court notes that these motions identify only a handful of 
statements to which the AG objects and did not submit affidavits or other evidence to support 
its contentions regarding Plaintiff's filings. Further, the affidavits the AG seeks to strike were 
contained in the Record on Appeal on file in the previous appeal herein. 
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While the FOIA does not consider importance of the documents or whether the 

requestor has any particular need therefor, the AG has based its defenses herein on Plaintiff's 

identity as a litigant in Richland 4900, as well as its allegations that she was already in 

possession of documents the AG declined to release to her under FOIA. Plaintiff argues that 

the affidavits were, at least in part, offered to show both that this case should not be 

subordinated to Richland 4900 discovery (as requested by the AG) and that journalists and 

other members of the public were also interested in the FOIA disclosures sought by Plaintiff. 

Because the AG raised issues herein related to Plaintiff's identity, as well as her 

motivation and need to obtain the document, the Court finds that the affidavits are offered 

for a proper purpose. Further, this Court is able to weigh the relevance of the affidavits to the 

issues being considered. The AG's motions to strike are therefore DENIED. 

Subject Matter Jurisdiction 

South Carolina Circuit Courts have general jurisdiction over actions for declaratory 

and injunctive relief the FOIA, as sought by Plaintiff herein. S.C. Code Ann. §30-4-l00(a). The 

AG argues that this Court lacks subject matter jurisdiction over this matter, because it did not 

receive Plaintiff's June 30, 2011 FOIA request. The AG bases its argument on Gasparutti v. 

U.S., 22 F.Supp.2d 1114, 1116 (C.D.Cal.,1998), a case in which a Federal District Court in 

California found that it did not have subject matter jurisdiction over a Federal FOIA case in 

which the plaintiff had not alleged that he submitted a proper FOIA request to the Internal 

Revenue Service ("IRS") under the IRS's regulations regarding FOIA requests. The District 

Court dismissed that case because it found the plaintiff had failed to exhaust his 

administrative remedies prior to filing suit. This Court finds that case distinguishable. 6 

6 The Court notes that Federal appellate caselaw does not appear to support the AG's 
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The AG has filed an affidavit of Tracy Meyers, an employee of the Office of the AG (the 

"OAG"), which states that the OAG did not have a record of receiving Plaintiff's June 30, 2011 

FOIA request. However, the record also contains a letter from Ms. Meyers, dated August 5, 

2011, in which Ms. Meyers acknowledges that the Civil Division of the OAG was aware of the 

June 30, 2011 request. Additionally, Plaintiff has submitted a June 30, 2011 letter from her 

counsel to SWB (which was counsel of record for the AG in Richland 4900) providing a copy 

of Plaintiff's June 30, 2011 FOIA request. The AG acknowledges that the letter was sent to 

SWB. (See Answer of AG, ,r17) Further, Plaintiff argues that the AG undisputedly received 

her FOIA request as an attachment to the complaint herein, which was served upon the AG 

in August 2011. The AG's initial motion to dismiss, filed September 2, 2011, makes no 

mention of the AG's not having received the FOIA request. 

The Court therefore finds that Plaintiff properly alleged that she had submitted a FOIA 

request to the AG on June 30, 2011; that her request was transmitted to counsel for the AG 

on that date; and that the OAG directly received the FOIA request, at latest, upon its receipt 

of the complaint herein. As further discussed below, the AG's initial response to the 

complaint asserts that the AG was not required to produce any documents to Plaintiff under 

the FOIA that the AG considered "subject to pending [discovery] motions" in Richland 4900. 

The AG did not, as discussed more fully below, make a timely and proper FOIA response upon 

contention that receipt of the FOIA request is a precedent to this Court's subject matter 
jurisdiction over the matter. "[E]xhaustion is a prudential consideration rather than a 
jurisdictional prerequisite, [and] the district court was not precluded ... from deciding the 
merits of Wilbur's FOIA claim notwithstanding his failur~ to comply with the CIA's FOIA 
appeal deadline." Wilbur v. C.l.A., 355 F.3d 675 (D.C. Cir. 2004). Because this Court finds, as 
discussed below, that this case would fall into the "futility" exception to the exhaustion of 
remedies doctrine, even if applicable, further analysis of this issue is unnecessary. 
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receipt of Plaintiff's June 30, 2011 FOIA request. 

The Court further notes that, even under the analysis of the Federal FOIA used in 

Gasparutti, supra, this Court has subject matter jurisdiction to hear and decide the FOIA 

issues before it. As noted above, Gasparutti involves a dismissal under the exhaustion of 

remedies doctrine because the plaintiff in that case failed to plead that he had submitted a 

proper FOIA request to the IRS, which complied with the IRS's FOIA regulations. As an initial 

matter, this Court notes that the Federal FOIA requires that requestors comply with 

regulations put in place by Federal entities in making FOIA requests. The South Carolina 

FOIA, however, simply requires that public bodies respond "upon written request." S.C. Code 

Ann. §30-4-30(c). No particular form is prescribed for the substance or delivery of the 

request. The AG has not alleged that the statute allows for the agency to make more 

restrictive regulations, nor that the AG has any regulations which would require a particular 

form or method of delivery for FOIA requests. In fact, the AG's stated guidance, as stated in 

the Public Official's Guide to the FOIA, is "[w]hen in doubt, disclose the public record." As set 

out above, it is undisputed that the AG received the June 30, 2011 FOIA request more than 

nine (9) years ago. 

Because the AG's response to the complaint herein was a blanket refusal to provide 

documents to Plaintiff, the Court finds that Plaintiff's FOIA claims are properly before it and 

ripe for disposition. To the extent the Federal case cited by the AG is applicable, this Court's 

analysis reconciles readily with Federal FOIA case law. 7 

7 As a general rule, a Federal FOIA requester must exhaust his administrative remedies. 
Oglesbyv. Dep'toftheArmy, 920 F.2d 57, 65 (D.C.Cir.1990). The court need not dismiss a claim 
for failure to exhaust if it determines that the "purposes and policies underlying the 
exhaustion requirement" would not be undermined by reaching the merits. Wilbur v. CIA, 3 55 
F.3d 675, 677 (D.C.Cir.2004); see also Hidalgo v. FBI, 344 F.3d 1256, 1258-59 (D.C.Cir.2003) 
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The AG Must Fully Respond to Plaintiff's FOIA Request 

The AG argues that it has provided all responsive documents to Plaintiff's June 30, 

2011 FOIA request, and Plaintiff is therefore entitled to no relief in this action. This Court 

disagrees. S.C. Code Ann. §30-4-30(c) provides that a public body must "notify the person 

making the request of its determination [ of the public records it will release under FOIA] and 

the reasons therefor." The AG's belated, piecemeal production of certain documents and 

justifications for not releasing others, which appear to be based solely on the AG's 

possession (as discussed below) of documents, does not satisfy the AG's FOIA responsibility 

under the statute. 

First, the AG alleges that it provided two draft copies of the James Brown Legacy Trust 

to Plaintiff as attachments to its answer herein. While the documents are attached to the 

answer, the Court notes that the answer and attachments were not filed and served until 

March 8, 2013, more than 18 months after the commencement of this case, and that the AG's 

answer purports to provide those documents subject to its position that Plaintiff is not 

entitled to them. The S.C. Supreme Court has held that a FOIA action for declaratory and 

injunctive relief is mooted upon the public body's production of the requested document, but 

that further causes of action for attorneys' fees and costs are not mooted by a delayed 

response. See Sloan v. SCDOR, 409 S.C. 551, 762 S.E.2d 687 (2014). 

Further, the AG asserted in its answer that it "does not have" documents responsive 

(while exhaustion is not jurisdictional, "as a jurisprudential doctrine, failure to exhaust 
precludes judicial review" if a merits determination would undermine the purpose of 
permitting an agency to review its determinations in the first instance). Even in Federal FOIA 
cases where, as here, the public body has taken the clear position that Plaintiff would not 
have received a different response to her FOIA request, the Court is justified in proceeding to 
address the merits of the important FOIA issues presented. 
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to Plaintiff's request for: 

All correspondence, email and/or other communications between any member of 
the Office of the South Carolina Attorney General and Russell L. Bauknight 
between August 1, 2010 and May 4, 2011 related to the value of the assets of the 
Estate of James Brown and/or the James Brown 2000 Irrevocable Trust. 

This statement does not constitute an adequate FOIA response. Under S.C. Code Ann. 

§30-4-20(c), public records include those "prepared, owned, used, in the possession of, or 

retained by a public body" ( emphasis supplied). Possession by a public body is therefore not 

required in order for a document to be a public record responsive to a FOIA request, and so 

the AG's filings indicating that it "does not have" further documents responsive to Plaintiff's 

FOIA request is inadequate. 

Plaintiff's complaint makes reference to the Litigation Retention Agreement between 

the AG and SWB, which provides: 

Any material, data, files, discs, or documents created, produced or gathered by 
Special Counsel or in Special Counsel's possession in furtherance of this 
litigation, or which fulfils and obligation of this appointment, shall be 
considered the exclusive property of the State of South Carolina. Special 
Counsel agrees to adhere to South Carolina's Freedom of Information Act ... 
and maintain all public records in accordance with State law .... " 

The AG's answer makes reference to the Litigation Retention Agreement for its terms 

and does not assert that the Litigation Retention Agreement is inapplicable to the FOIA 

request at issue herein. (See Answer of AG, -U,fl 7, 19) 

The AG has nonetheless taken the position herein that it need not produce any 

documents held by SWB or the former Defendant Legacy Trust in response to Plaintiff's FOIA 

request. The Court finds that, pursuant to both the terms of the Litigation Retention 

Agreement and §30-4-20( c), responsive documents held by SWB are "owned" by the AG, and 

in order to make a full and proper FOIA response to Plaintiff, the AG must include documents 
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held by SWB in its response to Plaintiff's FOIA request. 8 

Richland 4900 Discovery Proceedings do not Exempt any Requested Document from 
Production under the FOIA 

At the hearing on this matter, the AG continued to argue that any response to 

Plaintiff's FOIA request was barred by discovery motions in Richland 4900 which were 

pending at the time Plaintiff's FOIA request was made. In the appeal in this case, the Court 

of Appeals found 9 that in order to claim a FOIA exemption under S.C. Code Ann. §30-4-

40(a)(4) as a result of pending discovery in another case, a public body "must point to the 

specific language of a discovery rule that expressly prohibits disclosure of a particular type 

of record" 10 (emphasis supplied). The AG has not identified any rule expressly prohibiting it 

from disclosing the documents sought in Plaintiff's FOIA request, and this Court finds that 

pending motions regarding civil discovery in another case do not, under the applicable Rules 

of Civil Procedure, expressly prohibit a public body from releasing public records under the 

FOIA. 

Plaintiff is the Prevailing Party and is Entitled to Attorneys' Fees and Costs 

Pursuant to S.C. Code Ann. §30-4-l00(b), the Court may award the reasonable 

attorneys' fees and costs to a Plaintiff who has prevailed in an action to secure a public body's 

compliance with the FOIA. In this case, although the AG has provided Plaintiff with certain 

8 A member of SWB appeared at the final hearing in this matter, although SWB is neither a 
party to this case nor counsel of record herein, requesting that SWB be given the 
opportunity to be heard if this Court considers any relief against SWB. Because this order 
directs the AG's full FOIA response, including documents it has owned or used, input from 
SWB or any person or entity over which the AG had control at the time of the FOIA request 
is not necessary or appropriate. See Wilson. 
9 The Court of Appeals, in its unpublished opinion in this case, made reference to its 
decision in Pope v. Wilson, 427 S.C. 377,831 S.E.2d 442 (Ct.App. 2019), for analysis of this 
issue. 
10 Pope at 389,831 S.E.2d 442 at 448 (Ct.App. 2019). 
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documents (over 18 months after she filed this case), the AG's initial response to Plaintiff's 

FOIA request was inadequate. Plaintiff is the prevailing party in this case, as set out in this 

Order, and the Court finds that she is entitled to an award of reasonable attorneys' fees and 

costs incurred herein. See Sloan v. Friends of the Hunley, Inc., 393 S.C. 152, 157, 711 S.E.2d 

895, 897 (2011) ("When a public body frustrates a citizen's FOIA request to the extent that 

the citizen must seek relief in the courts and incur litigation costs, the public body should not 

be able to preclude prevailing party status to the citizen by producing the documents after 

litigation is filed." (internal citations omitted). 

CONCLUSION 

Based on the foregoing, the Court finds that Plaintiff made a proper request for public 

records under the FOIA to the AG, which is a public body. None of the grounds the AG has 

identified in its Motion to Dismiss, Motion for Judgment on the Pleadings and/or Answer 

support the AG's failure to fully respond to Plaintiff's FOIA request made more than nine (9) 

years ago, and Plaintiff's prosecution of this case, including her successful appeal, was 

necessitated by the AG's refusal to make a full and proper response to Plaintiff's June 30, 

2011 FOIA request. Further, the Court finds no basis for striking any affidavit filed by Plaintiff 

herein. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that: 

1. Defendant's motions to strike are DENIED; 

2. Defendant's motions to dismiss and for judgment on the pleadings are DENIED; 

3. Defendant shall, within 15 days, produce to Plaintiff all documents responsive to 
her June 30, 2011 FOIA request (from the date of the FOIA request to the date of 
this Order) which are under the custody or control of the AG, or which the AG has 
prepared, owned or used; 

4. To the extent the AG claims any FOIA exemption for any document which his office 
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has prepared, owned, or used, the document shall be marked confidential and 
accompanied by a sworn certification by the Attorney General or his designee that 
it is his opinion, as the State's highest legal officer, such document cannot be legally 
produced under the FOIA. He shall state with specificity the facts and law on 
which he bases his opinion with respect to each document; 

5. Any certification and document shall be provided the Court and to Plaintiff's 
counsel as "confidential" and shall be the subject of a hearing to be held within 
thirty days of this Order; 

6. Plaintiff is the prevailing party in this matter and is therefore entitled to an award 
of reasonable attorneys' fees and costs incurred in this action, pursuant to S.C. 
Code Ann. §30-4-l00(b). Plaintiff's counsel shall, within thirty (30) days, submit 
a detailed affidavit of fees and costs requested for consideration by this Court; and 

7. This Court shall retain jurisdiction to insure compliance with the FOIA as set out 
herein and determine the fees and costs to be awarded to Plaintiff. 

AND IT IS SO ORDERED. 

Clifton B. Newman, Presiding Judge 

, South Carolina 
December , 2020 
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• 
STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 
Plaintiff, 

v. 

Alan Wilson, in his capacity as 
Attorney General of 
South Carolina, 

Defendant 

STATE OFSOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 

\,, 

Alan Wilson, in his capacity as 
Attorney General of 
South Carolina, 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 

Case No. 2010-CP-40-4900 

Affidavit Opposing Participation of 
SWB Law Firm in this FOIA Case· 

and in Support of Exemplary Legal Fees 
Based on Defendant's Release of 
of "October 2020 Documents" 

IN THE COURT OF COMMON PLEAS 

Case No. 2012-CP-02-

) Affidavit Opposing Participation of 
) SWB Law Firm in this FOIA Case 
) and in Support of E>cemplary Legal Fees 
) Based on Defendants' Release 
) of "October 2020 Documents" 
) 
) 

• 
PERSONALLY APPEARED BEFORE ME, ADELE J. POPE, who, being duly 

sworn, deposes and says: 

1. I am over eighteen (18) years of age. 

2. This affidavit is based on the "October 2020 Documents" released by 

Defendant ("Attorney General"} under FOIA; the subsequentappearance of the private 

'Sweeny, Wingate & Barrow, PA ("SWB") law firm at a hearing in these FOIA cases 

seeking certain Court c:onsideration;·the depositions J have personally taken ofSWB 

attorneys Kenneth Wingate, Esq. ("Wingate") and Everett Kendall, Esq.; Governor 
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Henry McMaster, Attorney General Alan Wilson, former Chief Deputy AG John 

McIntosh, SOiicitor General Robert Cook and other AG staff; the AG's termination rights 

expert Robert Miller; Russell Bauknight f'Bauknighttt); the Supreme Court's Wilson v. 

Dallas decision; the open records p<>licy of the Estate/2000 Trust of James Brownfrom 

November 2007 until May 2009 while Robert Buchanan, Jr. and I served as 

PR/frustees, including hearings, stated positions of the parties and Circuit Court rulings 

related to out nonconfldentiality policy during this period; facts and court rulings related 

to the public so-called "Hynie diary;" facts, stated positions of the parties and Court 

rulings related 1o claimed confidentiality of the public "Wingate Contract"; facts, stated 

positions of the parties and Court rulings related to the "Afterman $4.7 miUion Value" 

with Which I am personalty .familiar; the public record and admissiOns of Tommie Rae 

Hynie Brown ("Tommie Rae"), Peter Afterman ("Afterman'1 and othef'S; and my personal 

knowledge, including from more than 40 depositions t have taken or attended since I 

made my FOIA requests in related to these cases in June 2011. 

3. Based on SWB's and the State/Attorney General's 9 ½ year violation of my 

FOIA, Due Process, First Amendment and Equal Protection rights .in these two FOIA 

cases, I request that the Court reject efforts of SWB to participate in my FOIA cases; 

direct the Attorney General to comply with my June 2010 FOIA requests by enforcing 

the FOIA QbUgations to which SWB and its private clients, including the now-defunct 

Legacy Trust and its trustee, agreed in the Wingate Contract in 201 0; award exemplary 

damages to rny counsel for the State/AG1s intentional violation of my FOIA and 

constitutional rights for private benefit; and direct the AG to comply with FOIA by an 
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order substantially fn accordance with the 2014 FOIA Order ofthe Honorable Eugene C. 

Griffith, Jr., but addressing the following: 

• 

a. All motions of SWB and its clients to partieipate in these FOIA 
cases are denied, but SWB, the Legacy Trust and other SWB clients 
shall remain bound by their FOIA obligations under the public Wingate 
Contract as consented to by SWB, the Legacy Trust and all other 
SWB clients in 2010 in the publi_c Wingate Contract. 

b. The Attorney General shall produce to Pope every document responsive 
to her June 2011 FOIA requests from the date of such ~uests to the 
date of full compliance, including dOCtiments of the Attorney General, 
SWB, the Legacy Trust; its successors and/or any other SWB clients 
as agreed to in the in the Wingate Contract, and every document requested 
under FOIA shall be deemed a public document unless the specific 
document is identified; filed under seal; and certified by the Attorney 
General and, if applicable, the party.seeking exemption under FOIA, in 
the manner -set out herein. 

c. Because she has been detern"iined by the Supreme CQurt not to have 
any interest or right in the Estate/2000 Trust of James Brow.n and Brown's 
James Brown "I Feel Good" charity which the Attorney General has .t:i public 
duty to proteot, in addttion to the AG'S duties under FOlA, no claim to privilege 
or exemption under FOtA may be asserted as to any document used; 
possessed, or shared with Tommie Rae and/or her counsel and/or advisors. 

d. Every document responsive to Pope's FOIA requests not specifically 
designated as Confidential on the date gf Plaintiff's original FOIA requests 
shall be deemed public and deliVered to Pope. 

e. If the Attomey General clai01$ that any document responsive to Pope's 
FOIA request and held by the AG, SWB and/or any clients of SWB, the 
Attorney General shall deliver the specific document under seal to the Court 
and to Plaintiffs counsel, and shall present a swom certification of the Attorney 
General as foJlows: 

1. The AG has reviewed the August 10,2007 and March 2010 otdets of 
the Honorable DoyetA. Early, Ill; the 72-page Custody 
Receipt signed by Russell Bauknight in June 2007; considered the open 
administration policy of Buchanan and Pope as PRff rustees from 
November 2007 until May 2009; the 145 boxes of :public James Brown 
documents delivered to the Legacy Trust trustee in 2009; the 120 
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boxes of nonconfidenUal documents held by Pope and reviewed by SWB 
for 5 days in May.2013; the 50+ CDs of public documents delivered to 
SWB by Pope; and the public records. in the James Brown appeals 
and. to the best of the knowledge and belief of the AG a copy of the 
document for which exemption is sought is not contained within those 
public documents. 

2. To the best of the AG's knowledge and belief, the document claimed 
not to be public and subject to retease under FOIA has not been shared 
with Tommie Rae or her counsel or advisors. 

3. To the best of the AG's knowledge and belief, the documents claimed 
not to be public and sl.lbject to release under FOIA, has been treated by 
the person asserting confidentiality as confidential and not shared with any 
other party ot counsel. 

4. To the extent a claim of confidentiatity is asserted pursuan~ to a 
Court order or drrective., the Attorney General has reviewed the order 
or directive; asserts that it is the AG's opinion the order or directive 
is enforceable under S.C. law; and the party retying on the confidentiality 
order has complied With the confidentiality order, including by maintaining 
records of those reviewing the document claimed to be confidential. 

4. Based on the 9 ½ year history of my June 2011 FOlA requests, I believe that 

the public record shows that SWB and its private clients have unclean hands in my 

FOIA cases; have no right to participate in my FOIA cases; have agreed that every 

document used in Richland 4900 belongs to S.C. and is public; have waived any claim 

of confidentiality by sharing documents With Tommie Rae, her advisors, and others; are 

bound under the Wingate Contract to allow the AG to produce all documents used in 

Richland 4900 because they belong to the State of South Carolina; and, through the 

Attorney General, must deliver to the AG the documents to comply with my 2011 FOIA 

requests· for each a.nd all of the following reasons: 

a. Since May 201 0 SWB has violated my Due Process rights since May 201 o by 
concealing the public Wingate Contract while taking unconstitutional, 
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unauthorized state action against me for the benefit of Tommie Rae and SWB's 
private clients aligned with Tommie Rae. 

b. In addition, since June 2011 SWB has violated its FOIA obligations under 
the Wingate Contract and my FOIA rights, and induced the Legacy Trust to do 
so, at great cost to me and to James Brown's charity. 

c. In addition, since June 2011 SWB has directly violated my FOIA right$ and 
those of others by not immediately producing the public Wingate Contract and 
all documents used in Richland 4900 which, under the Wingate Contract, are 
the property of the State S.C. and subject to FOIA. 

d. In addition, since January 2012 SWB has advised the Attorney General, the 
State official charged with the enforcement of FOIA, not .to comply with his duties 
under FOIA, and aided and abetted the AG in the violation of his public duties 
under FOIA and the violation of my constitutional rights. 

e. In addition, since 2012 SWB has both acted for the State/AG and induced the 
Attorney General to retaliate against and violate the First Amendment rights of 
persons making valid FOIA requests, including by seeking sources and notes of 
a journalist on behalf of the AG (Exhibit A): secreting the known-public so-
called '1Hynie-diary" on behalf of the AG; and securing an unconstitutional 
2011 order lo silence me in a case SWB was seeking to consolidate. 

f. In addition, SWB ·has combined 1 O yea!'$ of extraordinary discovery abuse with 
9 ½ years FOIA noncompliance, withholding without justification the public 
Wingate Contract to conceal SWB's lack of legal authority .to act for the State/AG. 

g. In addition, SWB withheld the Legacy Tru$t documents which shQUld 
have been produced under the Wingate Contract pursuant to my June 2011 
FOIA request from 2011 until 2013; induced the Legacy Trust to violate my 
FOIA requests; then, from 2013, claimed in FOIA cases that the Legacy Trust 
does not exist, while simultaneously seeking and securing substantial benefits 
for Tommie Rae and other Legacy Trust owner/successors in Richland 4900. 

h. In addition; SWB has supported the false and misleading statements made by 
Tommie Rae, Peter Aftemian, and those aligned with them to multiple courts for 
more than a decade, used FOIA disruption and noncomplianc&, including 
reliance on unconstitutional, inapplicable, ill-gotten or waived confidentiality 
claims, to deny FOIA compliance and counsel the Attorney General to deny 
his obligations under FOIA. 

5. I crave reference, and ask the Court to consider under Rule 201 SCRE my 

5 

m r 
m 
0 
---4 

~ z 
() 
",:. 
~ 
"TI 
r= 
m 
0 
• 

I'\) 
0 

~ 
0 
ll) 

·(') .... 
c;:x, 
~ 
CJ1 
-.J 
"tl 
s: 
I 

;o 
(') 
:::r:: 
~ z 
0 
I 

0 
0 
s: 
:s::: 
0 z 
"ti 
r­m 
)> 
(/) 

' 0 
)> 
(/} 
m 
:it: 
r,-..) 
0 ..... 
N 
0 
i 
0 
0 
0 
(,) 
(JI 
0 

799



.earlier filings and affidavits, of those and other citizens, as well as the 100 media and 

public posts filed by SWB in Richland 4900 in 2012 in connection with their ·motion for 

guidanef? as to pretrial publicity, for an understanding c,f the origins of the f3xtraordinary 

role Tommie Rae, her counsel, those aligned with her and Peter Afterman have played 

in the denial of my FOIA, Due Process, First Amendment and Due Process rights. 

6. Tommie Rae was a major client of SWB from 2010 uritil 2013 as a 23.75% 

owner-beneficiary of Richland 4900 Plaintiff Legacy Trust, but since April 24, 201~, 

when the Attorney General made clear he would have no part in paying SWB, and the 

Legacy Trust disappeared, Tommie Rae, with a 46% stake in Richland 4900, is the 

principal client of SWB and principaf stakeholder in Richland 4900. 

7. Further, Tommie Rae is the only disclonq SWB client currently supporting all 

of the allegations in the never~amended Richland 4900 complaint, which asserts that 

Tommie Rae is the spouse of James Brown and entitled to a quarter of his worldwide 

music empire in exch~nge for half of her non-existent terminatio11 rights and those of her 

son James. 

8. Terry Brown (0Brown") and Daryl Brown ("Daryl") have both repudiated the 

Richland 4900 complaint in filings in the Circuit Court and Court of Appeals, supporting 

James Brown's estate plan; claiming that the Will/2000 Trost challenges made by 

clients of Louis Levenson, Esq., were frivolous; and even claiming that Bauknight 

should have imposed the In Terrorem clauses of Brown's estate ph:ln against the 

Levenson clients for challenging the estate plan. 

9. SWB's relationship to Forlando Brown ("Forlando"), who became a 4.79% 
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Legacy Trust owner.;beneficiary in January 2011; ptanted the false Grammy@ claim with 

Kilpatrick Stockton (KS) that month; but has never been disclosed to the court as the 

client of SWB, including In the March 2017 dtipcsitions of two SWB attorneys directed 

by the Honorable Jean Toal, Acting Cirouit Judge, to attswerquestions regarding their 

authorization to commence and continue Richland 4900. 

10, SWB's FOIA noncompliance under the Wingate Contract, and SWB's use of 

.the power and prestige of the State/AG for Tommie Rae since April 24, 2013, when it 

clearly had no legal authority to do so, have exponentially increased the damage of the 

denial of my FOIA rights and the FOIA rights of other citizens who are entitled to public 

information about the role of the State/ Attorney General in Jame$ Brown's "I Feel Good" 

charity. 

11. The "I Feel Good"Trust should today be South Carolina's largest-ever 

private foundation for the education of needy students in South Carolina and Georgia. 

SWB Breaches Its FOIA Obligations Under the Wingate Contract for 9 ½ Yea,. 

12. in June 2011 When I made n,y FOIA requests SWB was alteady breaching 

its obligations under the Wingate Contract by NOT delivering rne a copy of the Wingate 

"Contract in discovery in Richland 4900. 

13. Whether or not the AG is bound by the Wingate Contract Governor 

McMaster did not sign should not be.the concern of any S.C. citizen making FOIA 

requests because SWB and .. all of its private Richland 4900. Plaintiffs/Clients agreed to 

the unequivocal terms of the Wingate Contract they signed on May 18, 2010. 

14. The Wingate Contract states on page t: 
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The Litigation Retention Agreement which is attached hereto as Exhibit A and 
which is incorporated herein shall govern the terms of representation and the 
payment of fees to the Firm with respect to the 47.5% of the gross proceeds 
attributable to the charitable portion ofthe James Brown Estate, the James 
Brown 2000 lrrev~ble Trust, and!or the James Brown Legacy Trust [Exhibit 1., 
p, 1] 

15. Exhibit A states in part: 

F. Any material, data, files discs. or documents created. produced or 
gathered bX Special Qgynsel or in SpeciiU Counsel's possession in 
furtherance of this litigation! or which fulfills an obliQitis2n of this • 
appQjntment, shall be considered the exclusive propecw of the State of 
South Carolina. Special Counsel agrees to adh~re to South Carolina's 
Freedom of Information Act South Carolina Co.de of Laws §30-40-10 et 
i!JHL., and to maintain all public records in accordance with State law; 
provided, however, that Special' Counsel shall consult with, arid obtain 
the approval of the Attorney General before responding to any public 
records reqll•t. Special Counsel agrees to comply with the Attorney 
General's policy on document retention and to ,refrain from destroying 
documents unless otherwise permitted under this policy. Special Counsel 
agrees to comply with Rule 417 of the AppeUate Court Rules. Special 
Counsel agrees to request written confirmation from the Attorney 
General's Office prior to destroying any documents. This Agreement shall 
be considered a public document. [p.5, Emphasis supp.] 

16. I believe tt)e problem of SWB's not having the Attorney Generar and most 

Richland 4900 Plaintiffs 1 sign the Wingate Contract should not be the problem of 

citizens seeking FOIA ,compliance by SWB. 

17. When I filed my FOIA request for the Wingate Contract with the Attorney 

General in June 2011, there should have been NO resistance by SWB. 

18. Instead, over the ne)(f 9 ½years, SVVB moved to ihh:3ivene in three FOIA 

1 In 2020, when compelled 1o produce the Wingate Contract in diseovery, SWB produced a copy 
that contained one material difference from the copy of the Wingate Contract produced by 
Bauknight under Federal Court order in 2013. 
• 8 
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• 

ca$es; sought to. transfer three FOIA oases to Richland County and consolidate them 

with Richland 4900; gave the Attorney ~neraf legal advice in January 2012 NOT to 

comply with his statutory duties under J=OIA; continued State action for the benefit of 

Tommie Rae and private clients after the AG'S April 24, 2013 confirmation that SWB 

had no authority to act for the State/AG. 

SWB Creates AG's FOIA Claim that Wingate Contract is ''Under Coun Review" 

19. In September 2011 the Attorney General's Office wrote the Honorable L 

Casey Manning saying the AG was ready and more than willing to produce to me its 

copy of the Wingate Contract, but understood it was under review by the Court . .. 
20. With SWB's clear direction on the face of the Wingate Contract that it was a 

public document, SWB filed a baseless motion for protective order to keep the Wingate 

Contract from being release in discovery. 

21. For the next 9 years SWB and the Attorney General used the basel~ss claim 

that the public Wingate CQntractwas "under Court review" to evade release under FOIA 

not only of the Wingate Contract but of every document used by SWB in Richland 4900. 

22. In the fall of 2011 the AG posted his pyblic Special Counsel Litigation 

Retention Agreement contracts with outside counsel1 but not the Wingate Contract. His 

website said the AG was not posting contracts under court review; 

23. On January 20, 2012, SWB hand delivered a letter to the Attorney General, 

first released in 20201 urging the AG not to release. the public Wingate Contract under 

FOIA , and setting out "the following detrimental impact" on Richland 4900; 

f itst, you will certainly in(:ur the sanction of costs and attorneys 
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fees in the pending FOIA actions. That defeat will be more costly 
and publicly embarrassing than a decision to continue litigating 
the fee agreement. 

Secondly, your decision will jeopardize the rights of your co-litigants. 
Once you release what you have deemed to be the public portions, 
defendants will certainly argue that your actions waive yOtJr co­
litigants' claim to privilege for the remainder of the Agreement. 

24. SWB advised the AG: . . 

Third, FOIA specifically exempts from production priVileged 
documents. Whether this complicated fee agreement is privileged 
is currently before the Court. . . [Ltr. SWB to AG Wilson, 1/20/20) 

25 Today the Attorney General has still not released the Wingate Contract to me 

underFOIA. 

26. The copy of the Wingate Contract SWB produced in discovery in Richland 

4900 was materially different from the copy produced by Russell Bauknight in 2013. 

27. The AG's copy of the public Wingate Contract will show whether it was 

signed by David Bell, Esq. for Terry Brown ("Teny") or by Terry himself, as the copy 

produced by SWB in 2020 shows. 

• AG'• Claim that FC>IA Request Sent to AG, SWB and legacy Trust No1 Received 

28. I sent my June 2011 FOIA request for the uAfterman $4. 7 million Value11 and 

the Legacy Trust documents to the Attomey General, the Legacy Trust, and to SWB. 

also attached a copy ofmy FOIA request to my f=OIA complaint 

29. Under FOIA and the Wingate Contract, SWB had an <>bligation to consult 

with the AG, then comply with my FOIA request within the 15-day period, as did the 

Legacy Trust and the Attorney General. 
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30. On July 15, 2011 Legacy Trust attorney David Black,, Esq., one of the $375 -

.$500--an-hour attorneys engaged by Bauknight a·s revealed in the October 2020 

Opcuments, responded to my FOIA request 

31. Bauknight's FOIA response, claiming the Legapy Trust , SWB's primary client, 

was the "Trust and Estate," stated in part: 

In the event that you continue to file unnecessary discovery and/or 
FOIA request$, pteasebe advised thatthe Trust@nd Estate will have 
no choice other than to file an action against you for abuse of process 
and sanctions, [Ltr., Black, 7 /15/11] 

32. Black, and.4 other Legacy Trust lawyers, at least four SWB laWyersi Tommie 

Rae and Levenson, who signed the Wingate Contract for 11 Plaintiffs, would make good 

on the Legacy Trust's FOIA promise. 

• 33. By the end of 2011 Tommie Rae, the L~acy Trust and all of the Levenson 

clients had moved to intervene in the Wingate Contract FOIA case; move it to Richland 

County; and obtain sanctions against me. 

34. By 2012 the AG and Legacy Trust, through SWB, began violating the First 

Ar:nendment rights of anyone who dared to discuss the contents of the long.;public 

"Hynie diary", not a diary butTommie Rae's handwritten, discarded notes owned by 

Brown's 2000 Trust in which Tommie Rae admitted her marriage ceremony with Brown 

was bigamous, and that she qiscussed it with Brt>Wrt it before he did. 

35. By December 18, 2020 the AG had not complied with any of my FOIA 

requests from 2011 and SWB attorneys, Black, and his partners, and Levenson had 

filed more than a dozen requests for sanctions against me, and, in addition _had filed 

11 

m 
' m 
~ 
;o 
0 z 

~ 
r-
-< .,, 
r= 
m 
0 

I 

t,.) 
0 
I\.) 
0 

0 
~ _. 
a, 
01 
01 
..,j 

ll 
s: 
' ;o 
0 
::r: 

~ 
0 

' (j 
0 
·S: 
3: 
0 z 
-0 r 

~ 
!JJ 
' 

805



more than two dozen motions to strike affidavits and fiUngs in my FOIA cases., Richland 

4900, and Aiken County Case 2013 .. CP-02-1337 ("Aiken 1337"). In Aiken 1337 

Bauknight, through Black,2 is refusing to pay the $47,972 of my 2007 SA fee, with 

2 On May 29, 2013, the day Tommie Rae and Levenson announced to the Honorable Doyet A. 
Early, III, in open court their plan to disregard Wilson v; Dallas and reins1ate the A G's 2008 
settlement which made Tommie Rae the spouse and gave her a quarter of Brown's music empire, 
Nexsen Prutt ("NP") $375-$500-an~bour attorney William Newsome, Esq., identified by 
Bauknight as bis ''probate claims expert'~ disallowed .my portion ofthejoint protective claim 
Robert Buchanan, Jr. andlhad filed in 2009, including for my unpaid $47,972 SA fee from ioo7 
.and out partial PR/Trustee commissions earned through May 26, 2009 under our contract with 
Brown's Estate/2000 Trust to be paid on an hourly basis as approved by Judge Early in his first 
upayment Order;' of March 8, 2008. Our hourly rate was lower than any Legacy Trust attorney-as 
shown on the recently-released public 2008 fee schedule for NP attorneys. The payment order 
provided: for interest at the legal .rate cm any unpaid amount. 
Newsome/Buchanan paid Robert Buchanan's full unpaid partial PR/frustee commission in 2012, 
and Buchanan waived interest and the remainder of his claim. 
Newsome did not allow or disallow my claim until 2013, after substantial interest bad accrued. 
Then he served me with a "Disallowance" alluding to the false felony claim and forcing me tc> 
file Aiken 1337 within 30 days or be ''forever barred" from being paid a penny for my 
PR/frustee service or the costs I personally paid for the Wilson v. Dallas appeal. 
In 2017 and 2019, Judge Early again directed that the Estate/2000 Trust pay my $47,972, with 
intere$t at 8 ¾% since March. 2008, but Bauknight/Newsome/Burl Williams, Esq. filed 2 motions 
to pay the $47,972 into the Court. The second motion to pay into the court was granted by the 
Honorable Clifton Newman based on Bauknight' s incorrect claim that Richland 4900- for the 
benefit of Tommie Rae and SWB's private clients-was a"companion case" to Aileen 1337, and 
on Black's claim that I had consented in 2015 to have my $47.972 withheld until the conclusion 
of Richland 4900. 
The matter is now the subject of S.c. Court of Appeals Case No. 2020-000962. As of December 
18, 2020 Bauknight/Black had secured dismissal ofthe,appeal as Interlocutory; l had asked for 
reconsideration; and the Court has asked Bauknight/Black to respond. 
Judge Early ••aouble approved'' Robert Buchanan's payments in 2013 and praised Buchanan's 
service, all of which was joint with mine, based on Judge Early '.s perso~l memc,ry. 
In 2019, however. Judge Early, in an order which overlooked the wstimony ofthe Governor, the 
Attomey General, the Chief Deputy AG, the Solicitor General. Sr. Asst. AG Havird Jones, James 
Hardin III, Esq.; Wallace Lightsey, Esq;; Judge (Ret'd) Walter Williams; and Graham 
Foundation Trustee Stephen Lambert, Judge Early held that Buchanan (who had been paid) and I 
(who have not been paid for a:ny work since November 2007 or the costs of the Wilson v. Dallas 
appeal which I paid) had breached our fiduciary duty by .appealing the AG' s 2008 settlement 
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interest at the legal rate from March from March 8, 2008 .. 

36. In the Court of Appeals, and in 2020 to the Circuit Court, the Attorney 

General is claiming that an AG staffer has no record or receiving the FOIA request I 

sent to the AG, the AG's lawyer, and the Legacy Trust the AG controlled. 
.. 

37 .The AG asserts ir, 2020 that this is a justification for 9 ½ years offOIA 

noncompliance, 

38. The AG's position in 2020 is troublesome in light of a communication from a 

member of the AG's staff in the fall of 2011. 

39. They AG said: 

Responding to 'your request (number 1 and 4) for appraisals, 
and other documents supporting the position of the Office of 

the Attorney General and/or Russell Bauknight's position on 
the vatuation of the Estate, this office does not possess any 
such documents, and therefore; is unable to provide this 
information to you. [Ltr. AG Meyers, 10/3111 p. 11 

SWB Seeks to Intervene and AG Violates FOIA Order in Summer FOIA Suit . . . . . . . .- . . . . . . . . . .. 

40. By 2012 a local journalist interested in FOIA and covering the AG's FOIA 

noncompliance in my suits. began making FOIA requests of her own, and receiving the 

which dismembered James Brown,s estate plan and were not entitled to any payment for our 5 1/iz 
years of service to James Brown's Estate/2000 Trust or the costs we paid out of pocket for four 
years for the Wilson v.Dallas appeal. 
In.Aiken 1337 Newsome~ Williams claimed. incorrectly, that I hacl demanded a fee of $19 
million, when I had actually proposed, both before and during the Aiken 1337 trial, to settle for 
$2.l million for ALL of my 5 ½ years service; the costs of the Wilson v; Dallas appeal; and the 
costs of the unnecessary Aiken 1337 in which Bauknight testified that he had spent amilliQn 
<·follarsto defend my prose fee claim. Robert Buchanan's fee claim was resolved in a 15-minute 
hearing in 2013. 
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"resistance SWB was counseling the Attomey General to raise. 

41. SWB counseled the Attorney General NOT to comply with his FOIA 

obligations, and the AG has not done so as of December 18, 2020. 

42.. In December 2012 journalist Summer filed her own FOIA suit; seeking 

everything I had sought, plus the so-called "Hynie diaryn and other documents. 

43. That yearthe AG, through SWB, had already subpoenaed Summer's notes 

and sources trying to stop henrornwtiting about the so-called "Hynie diary," which was 

public from 2007 until 2008; the subject of an unconstitutional ex parte gag order from 

2008 until 2015; and is now public again. 

44. On January 7. 2013 Lawyers Weekly published an article entitled Records 

Request Ignored so Repatter Sues State AG/'. 

45. Exhibit A is a copy of the Attorney General's response to the article. 

46. The AG's response and the 100 media articles and public. posts filed by 

SWB ih Rif:hland 4900 in 2012 make clear that the AG was defying FOIA and violating 

First Amendment rights to benefit Tommie Rae. 

4 7. Ignoring the AG1s direct control over both Bauknight and the Legacy Trust 

and ownership of SWB documents, the AG stated: 

• 

a. "We received at least six FOIA requests from this reporter and responded 
to every one." 

b. ltln some instances, a court order prohibited release of certain documents and 
in other instances the documents either were not in our possession or they 
simply did not exist." 

48. All documents I requested and all that Summer requested were, underthe 

14 

m 
fn 
~ 
~ z 
~ r 
~ ,, 
~ 
0 
I 

I\.) 
0 
I\) 
0 

0 
('t) 
0 ..... 
0, 

!'.') 
01 ...... 
"O 
s:: 
1 

;o 
0 
:r: 
5;: 
z 
0 
I 

(") 
0 
s:: 
s:: 
0 z 
"O 
r-

~ 
CJ) 

I 

~ 
(I) 
m 
~ 
0 ..... 
N 
(") 

i 
0 
0 
0 
i:..> 
01 
0 

808



Wingate Contract and FOIA, public and subject to being released at the time. 

49. The Legacy Trust documents, including the amendment signed by Governor 

McM~ster ju8t before leaving office, did exist. The Merman $4.7 million valuation and 

documents to show it was both inaccurate and fabricated also existed, as did the 

Wingate Contract 

50, The ex parte gag order was patently unconstitutional and no basis for 

aenying FOIA, and there was no other court order prohibiting release of any document. 

51. Judge Griffith's July 2014 Order in the Summer FOIA Suits directs, in 

relevant part: 

.. 

.. 

1. The motion of Bauknight [SWB'$ client] to intervene is denied. 

2. Defendant (AGJ shall within 15 days, produce to plaintiff all 
documents responsive to all FOIA requests of plaintiff (from the date 
of the respective requests: to the date of this Order) which are under the 
custody or control of the Attomev General, or which the Attorney General 
has prepared. owned or used.: • 

3. To the extent defendant asserts that it should not be required kl 
produce any document which his office has prepared, owned ot used, the 
document shall be marked confidential and accompanied by a ~ 
gertificate by the Attome~ General or his designee that in his Minton as 
tbe State's highest legal officer, such document cannot be legatly 
produced under FOIA. 

4. Any certification and document shall be provided to the Court and to 
Plaintiff's counsel as "confidential# and shall be subject to a hearing within 
30.days of this order-= 

6. This Court shall retain jurisdiction to insure compliance with the FOIA 
a$ set out h~rein and detennine fees and costs to plaintiff. [Emphasis 
SIJpplied] • 
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52. Instead of complying with Judge Griffith's Order, and sending the documents 

to comply with FOIA, the AG played a game of '1Gotcha11 with the reporter, delivering the 

Wingate Contrac:t at the last moment, then claiming the AG did not possess the public 

documents he used to accuse us of federal felony; and even claiming that the 

unconstitutional 2008 gag order prevented the AG from releasing his copy of the so­

called "Hynie diary." 

53. A quarter of James Brown's charity and the integrity of FOIA rested on 

Tommie Rae's handwritten admissions, but AG anowed Bauknight and Legacy Trust 

lawyers to waste what by 2018 was tens of millions of dollars of Brown's charity to 

conceal it. 

SWB Asks the Circuit Court to Ignore the FOIA Mandate of Wilson v. Dallas 

54. On February 27, .2013 the Supreme Court, in the first, later amended, Wilson 

• 
v. Dallas decision. a1 footnote 29, stated .in part 

Although Brown's music rights have been widely reported as being 
worth up to $1 Q0 .million or more at hi$ death, Bauknight filed documents 
with the Internal Revenue Service indicating the value of Brown's music 
empire was only a net of $4.7 million. The $4.7 rniUion valuation has been 
questioned... • 

Further, the AG, with Bauknight's knowledge and cooperation, aUegedly entered 
into contingency.fee agreements with outside counsel Kenneth Wingatet for 
Wingate to sue Appellant Pope on behalf of the State, Bauknight and others 
While also representing private plaintiffs in the suit. The suit sought damages 
to Brown's estate allegedly arising during Pope's appointment, Despite FOIA 
reque$ts, the AG has refused to publicly release all of the documents pertaining 
to this purported arrangement. These matters should be considered by the 
circuit court in the first instance and any fees found to be inappropriately incurred 
should be disgorged and returned to the trust in light of our finding that the 
compromise is. void and the AG has exceeded his authority by, among other 
things, controlling the charitable trust through the appointment of Bauknight. who 
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·• 

serves at the AG's pleasure. [Emphasis supplied] 

55. On March 6 , 2013 I personally discussed with the. AG, Chief Oeputy AG and 

Solicitor General the damage the fabricated Afterman $4.7 million Value and Bauknight 

IRS filings claiming Tommie Rae was James Brown's spouse had done, and threatened 

to do, to Brown's" 111 Feel Good" charity. 

56. Using the Aftennan $4. 7 million Value, under the "fractional share" clause of 

Brown's 2000 Trust, Bauknight had shifted abOut $1 miNion of income a year and nearly 

1 /3 (3.1 %) of Brown's u1 Feel Good11 Trust out of James Brown's charity and over to a 
• 
taxable trust for Fortando Brown ("f'orlando;') and 5 clients of Louis Levenson, Esq., all 

SWB's Richland 4900 clients. 

57. Bauknighfs shift of funds outof Brown's charity using t~ Aftermart $4. 7 

million Value would last for 20 years or more and unnecessarily and substantially 

increase ioC()me taxes. 

58. My attorney Adam Silvernail, Esq., and I met a few days later with the 

Solicitor Generaf and Chief Deputy to discuss the same concerns I had raised a few 

days earlier. 3 

59. By 2013 Afterman was working for Tommie Rae's attorneys [Ex.B.C} and in 

.March Tommie Rae's minor son James provided details oftheAfterman $4.7 million 

------·.---
3 The damage caused by the Afterman $4.7 million Value was fully aired at the trial in Aiken 
County Case 2013-CP-02-1337 ("Aiken 1337''), but the Circuit Court which supported the 
reinstatement of the AG 1 s 2008 settlement which dismembered James Brown's estate plan and 
charity disregarded my testimony and that 0£ expert Steven Johnson, Esq.,about this damage. . 
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claimed Value in reheating filings in Wilson v. Dallas, making clear that confidentiality 

had not been maintained. 

60. In March and April: 2013 SWB communicated with the AG and sent the AG a 

proposed agtfflmlent to termihate SWB's representation. which required the AG treat its 

-dealings with SWB's private clients since 2010 as confidenti~I despite the mandate of 

the Wingate Contract. 

61. As shown by the October 2020 Documents and public record, by April 23, 

2013 au of the document:s sought under FOIA by me or ln the Summer FOIAsuit were 

not only public under 1he Wingate Contract but had been shared with Powell Goldstein; 

Brayan Cave ("PG/BC") which, in James Brown matters, had represented T JBL, an 

investment group which made 3 tetters of intent to :buy the music empire for about $100 

million; FortandQ Brown ("Forlando") who was seeking to reinstate felon David Cannon, 

who took $17 million from Brown, and Albert Dallas; Cannon and Dallas in their effort to 

move the situs of the 2000 Trust from South Carolina to Georgia as Cannon's takings 
• 
were being discovered; Terry Brown ("Brown") in tax matters related to his ~ights of first 

re,fusal under the AG's 2008 settlernent.4 There was no basis to withhold them. 

4 111 2007 BC, tben Powell Gc>ldstein, repri,sented felon David C1W1on, who had stQlen $17 
million from nmds James Br()Wn devisc.::d w his charity; and Cannon's co-trustee Albert Dallas in 
an effort to move Brown's 2000 Trust to Georgia as the funds Cannon had taken were being 
discovered. On )anuary 2, 2008 BC, still Powell Goldstein, and Bell, who si.gned the Wingate 
Contract for Terry, filed U.S. Dist Ct. Case 3:08-cv-00014-WOB (the "Forlando Feder.al Suit") 
seeking to enjoin Browrt's 2000 Trust from talcing any action until Cannon and Dallas were 
reinstated as Brown• s trustee. BC then began representing TJBL, the investment group which 
issued 3 letters ofintent to buy the James Brown music empire for about $100 million in 2007 
and 2008, and two letter of Terry to buy the tangible personal property at $2 million. 
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.SWB-Dlsregards April Letltitrand Wilson, Disrupting FOIA for7 ½ Mc,re Years 

62. On April 24, 2013 the Attorney General made clear that SWB had no legal 

authority to act for the State/AG. 

63. The April 24, 2013 letter, first released uncfer FOIA by the AG in 2020, 

makes clear that from that date Tommie Rae was SWB's primary clien\. now holding an 

approximately 46% stake in Richland 4900; 

64. SWB's undisclosed client, Forlando, held a 4.79% stake in Richland 4900 

before Wilson v ... Dallas, and now holds approximately 9%. 

65. SWB's relationship with Levenson, who signed the 40% Wingate Contract 

for 11 Richland 4900 Plaintiffs, some of whom never knew theywere named as parties, 

"and .the 11 Richland 4900. Plaintiffs SWB claims to represent, ha$ become increasingly 

problematic as all denounced Tommie Rae's spousal claims .. 

66. On May 8, 2013 the Supreme Court issued its final decision in VVilson v. 

Dallas. The Supreme Court voided the AG's 2008 settlement and voided Bauknight's 

PR/Trustee appointment, making clear that the $375 - $500-an.Jlour lawyers working to 

enforce the AG's '2008 settlement were working tor the Legacy Trust. 

67. For the next 7 ½ years SWB used FOIA and the power and prestige of the 

AG's Office to benefit Tommie Rae and blame on Robert Buchanan and me the tax 

problems and millions of dollars of damage caused by Tommie Rae and the AG's 2008 

settlement. 

68. The final Wilson v. Dallas decision was issued on May 8, .2013. 

69. Within two days SWB asked the Richland 4900 Court to stay my FOIA cases 
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and Richland 4900. 

70. SWB told the Circuit Court that the Supreme Court;s omission of footnote 29 

from the final Wilson v. Dallas decision indicated that the Supreme Court placed no 

importance on the prompt conclusion of Richland 4900 or the FOIA cases. [ ltr. SWB, 

5/13) 

71. On May 29, 2013 I was present when swa1s client Tommie Rae's, through 

.her personal counsel (Medlin), and Levenson announced to Judge Ear1y in open court 

their plan to disregard Wilson v. Dallas and reinstate the AG'S 2008 settlement which 

had just been voided by the Supreme Court. 

72. From 2013 until 2016 no hearing was held in my FO1A cases despite 

numerous requests by my counsel. Within months after the stay was lifted, the Circuit 

Court dismissed both cases. 

73. My FOIA cases were remanded by the Court of Appeals in 2019, and today 

SWB is still trying to evade its obligations under the Wingate Contract, and the 

agreement and waiver of all of its private clients. 

74. Since 2013, concealing the AG's April 24, 2013 letter, SWB has used the 

•power and prestige of the Office of the AGI for the benefit of Tommie Rae. 

75. SWB's claims about applicable court orders which the AG ~.laims prevent 

FOIA compliance are not correct. 

The Claimed Confidentiality Order Related to the Afterman $4. 7 MIiiion Value is 
Inapplicable and was Secured by Misrepresented Facts 

76. Robert Buchanan and I were the ones who sought the original 2008 
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confidentiality order on which the AG claims he cannot produce theAfterman $4.7 

million Value, and the 20t3 order, issued two years after my FOIA request, was based 

on misrepresentations to the Court in an affidavit filed by Bauknight. 

77. Bauknight has presented several problematic affidavits, including a 2012 

affidavitthat says he had managed the Legacy Trust in Richland County for 3 years and 

a 2016 affidavit stating that the Legacy Trust never existed. 

78. Bauknight also supported the AG's 2008 settlement in a deposition given in 

At.Jgust 2013 in which he ca.lied me dishonest and c;laimed that I (and pf8$umably 

Robert Buchanan) had "raped" James Brown's estate. 

79. Bauknight, as shown in the media articles filed by SWB has claimed since 

2010 that the Afterman $4.7 million Value is "under lock and key," but it was created by 

Afterman, who worked for the Legacy Trust from 2009 until 2013, and has worked for 

.Tommie Rae from 2013 untll 2020.{Exhibit B] 

80. The public record, including Supreme Court filings by Tommie Rae's son, 

show that Bauknight has shared the Afterman $4.7 million Value with numerous others. 

and that all SWB clients used it to falsely accuse us of a federal felony. 

SWB's FOIA Disruption Conceals the Tomltiie Rae/Afterman Devaluation Scheme 

81. The plan to devalue Brown's music empire to $24 million or less to discredit 

"Bobadete" was the 2009 idea of Tommie Rae's attorney, carried out by A'fterman. 

82. Relying on the Tennessee Case released in 2009 which dealt, in part, with 

the IRS proceeding related to the valuation of royalties of songwriter Harlan Howard, 

who died in 2002, Tommie Rae1s attorney stated to AG Jones and others: 
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• 

Attached find Q case hot off the press dealing with tax valuation issues 
ofthe second greatest country music songwriter .. .lt is a treasure trove 
of information fQ[J§, including (1) the method of valuation for songwriter 
royalties ... 13ased on the information in the opinion Bobadele has (sic] grossly 
overvalued the estate for 706 purposes. The opinion deals only with royalties 
and not image and likeness, which apparently was inapplicable to the decedent 
songwriter. Of course, among ourselves, we are not sure we have the right 
to image and likeness under SC law, so any separate valuation of that should be 
discounted accordingly [Medlin email of ~0/09]. 

83. Tommie Rae's devaluation proposal was not consistent with what Legacy 

Trust attorney Wilkins told the Circuit Court the same month: 

THIS ESTATE SHOULD BE AND COULD BE TODAY MAKING A LOT OF 
MONEY OR BRING ITSELF UP TO MAKE A LOT OF MONEY JUSl LIKE THE 
ESTATE OF MICHAEL JACKSON IS MAKING ALOT OF MONEY TODAY.,. 
THIS STAY SHOULD BE LIFTED .. ~TO ENTER INTO VARIOUS BUSINESS 
VENTURES FOR THE ESTATE; FOR EXAMPLE. MARKETING JAMES 
BROWN'S MUSIC, MARKETING HIS IMAGE, HIS PERSONA1 DEVELOPING 
VIDEO GAMES wrTH JAMES BROWN AS THE CENTRAL CHARACTER, 
PRODUCING A DIGITAL REBIRTH OF JAMES BROWN JUST LIKE THE 
BEATLES ARE DOING TODAY ANO NEGOTIATING A MOVIE DEAL. WE'VE 
HAD NUMEROUS OPPORTUNITIES TO ENTER INTO A DOCUMENTARY 
SERlES ... AND ALL. THESE THINGS ARE JUST SITTING THERE READY TO 
DO. 

84. The Afte.rman $4. 7 million Value is incorrect, and while generated to 

damage Robert Buchanan and me, it also seriously damaged Brown's charity. It is less 

than what we brought in per year as PR/Trustees despite constant disruption, $7.83 

million in 18 montt,s. 

85. The Afterman $4.7 million -Value was never confidential under the Wingate 

Contract or FOIA. It was created to help Tommie Rae and the Legacy Trust dismember 

James Brown's estate plan. 
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86. James described its contents in 2013 to the Supreme court, and Forlando 

testified under oath that it is "bogus.'!' 

87. Bauknight has taken no steps to keep it confidential, waiving any claim of 

confidentiality even if the order for confidentiality had not violated Rule 11. 

♦ Legacy Trust and Bauknight Use FOIA Noncompliance for Retaliation 

88. ln 2010 a Legacy Trust $375- $500--an-hour attorney, speaking primarily for 

Tommie Rae and those taking 52 ½% of Brown's Charity, told the Circuit Court of the 

Wilson v. Dallas appeal: 

THEY HAVE NO STANDING .. .VIRTUALL Y NO CHANCE OF SUCCESS, ON 
THEIR APPEAL. THEY WILL NEVER BE ABLE TOOBTAIN RESINSTATMENT 
AS PERSONAL REPRESENTATIVES. THE BENEFICIARIES DONi'[' WANT 
[THEM] .. 

89. Tommie Rae's lawyer also made clear the AG/Legacy Trust's pfan to 

retaliate against Robert Buchanan and me: 

WE'RE UNANIMOUS AS MR. WILKINS POINTED OUT ON THIS ISSUE, WE DO 
NOT WANT ffiEM TO BE FIDUCIARIES AND IF THEY PREVAIL - IF THEY 
WIN ON APPEAL AND THEN WE 00 BACK AND TRY THOSE WILL AND 
TRUST CONTESTS AND THEY WJN ... AND WE TRY THE OMITTED "SPOUSE 
AND .... AND TIIEY WIN THOSE, TIIEN EVERYTHING GOES TO CHARITY 
WHICH YOU BELIEVE ACCORDING TO YOUR ORDER AND WE BELIEVE 
ACCORDING TO THE LAW THAT'S EXISTED SINCE THE BEGINNING OF 
COMMON LAW IN MY ESTIMATION 'fHAT THE ATTORNEY GENERAL HAS 
THE AUTHORITY TO REPRESENT THE CHARITIES IN THAT CASE. 
THE AITORNEYOENERAL DOESN'T WANT THEM. EVEN IF THEY WIN 
ALL THE WAY OUT, THE ATTORNEY GENERAL WOULD BE TIIE LAST 
PERSON STANDING AND THE ATTORNEY GENERAL'S OFFICE DOES NOT 
WANT IBEM AS FIDUCIARIES.. [ Tr. 9/09, Case 1647, P. 33] 

90. And an Assistant to AG Jones stated: 
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... SO, LIKE I SAID, J DON'T WANT TO PLOW THE SAME GROUND THAT MR. 
WILKINS AND MR. MEDLIN DID, BUT WE DO INCORPORATE THEIR 
ARGUMENTS. 

91. I believe that the October 2020 Documents make clear that SWB's FOIA 

disruption and the AG's FOIA noncompliance have been essential to the retaliation by 

the AG, Tommie Rae and those aligned with here in Richland 4900. 

The Solicitor General Confirms that Richland 4900 is Extraordinary 

92. Like me, the Solicitor General finds Richland 4900 to be unique. In his 2017 

deposition, the following took place:: 

12 Q .. Do you know of any lawsuit ever wbere a person 
13 appears as a plaintiff and is not a pla.i.tltiff 
14 MR. SMITH: Object to form and soope. 
15 Q. -- other than the Wingate lawsuit? 
[Objections] 
21 A. I would say thi~: That was a very unique case in 
22 tenns of the charitable beneficiaries. I know --
23 I know of no other where that has been done. 
24 Q. So let me b~ clear. J:n your 40 years of practice, 
25 you've never seen a case where a person or entity 
Page 15 
1 1s named as a plaintiff, but claims not to be a 
2 pla:i.ntif'f? 
[Objections] 
8 A. In my 40 years, I have never known of a case like 
9 that. .. 
11 and the settling parties were named a,s in the 
12 caption of th~ complc;1int at the twelfth hour. I 
13 know of no other like that. I -- I do not. 

93. I believe that S\NB's attempt to be involved in my FOIA eases for the benefit 

·of Tommie Rae rnake Richland 4900 more unique and more troublesome. 

94. Mr. Bauknight, however; did not agree in a deposition I took thatthe FOIA 
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disruption by SWB was inappropriate: 

• 

5 Q. Was the purpose of trying to :intervene in l'OIA 
6 suits to prevent release of the Wingate contract, 
7 the $4.7 million appraisal and the so-call.ed. llynia 
8 diary? 
9 A. Well, documents that belong to the estate and 
10 t.rust are not subject to F0TA. And no one 
11 associated with the Attorney General ... 
12 has 
13 any of those documents. And the estate and trust 
14 is not subject to FOIA. 

The False Felony Claim Alone Merits Release of the Afterman$4.7 Million Value 

95. Russell Bauknight, a CPA, when questioned about the false felony claim in 

his deposition Which I took, denied it, after the following e)(change took place: 

• 

Q. . . . You ll.11.ve accused Die both 
5 outloud and J.n pl.eadings on Page 9 of artifi.ci.al.ly 
6 ~nflat.ing the reported value of the aetata without 
7 any subs~ntiation and without any conai.etency for 
8 the pu.zpose of justifying their claim -- that 
9 would be Mr. Buchanan and ma -- for approximat.aly 
1 O $5 m.il.l.ion. If we overstated the valu• of James 
11 Brown's assets by $79 million, for the purpose of 
12 securing a five mi.llion:-dollar fee, wou1d that 

·13 constitute a fel.ony under the federal law? 
14 MR. BLACK: Object to form. 
15 Q. If you know? 
16 A. Number one, Ms. Pope,- I'm not a lawyer. :t9umber 
17 two, commissions earned in South Carolina don't 
18 fall under_ federal law and I believe :if you' re 
19 sayin•g :r 1 ve accused you of a federal felony, 
20 you're making that up pure and simple. 

96. Unlike Bauknight, the Govemor, a former U.S. Attorney, agreed to the 

seriousness oftha false felony claim. which was discussed in his deposition: 
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Q. Okay, right.. Now, I 'm just going to show you 
10 Exhibit 12 a.t;1d that's just to -- I know you'.r:e an 
11 old proaec:utor and I 'm not, but it is a crime to 
12 make a false statement on a Federal Estate Tax 
13 return to receive a l:>enefit. You'd agree with ma 

14 on that, wouldn't you? 
15 A. Yes, it's a crime to fi.le a false. tax return 
16 period. Right. 
17 Q. Period. Good. 
18 A. Whether you' re getting a bene.fit or not, I 
19 presume~ 
20 Q. Right. So if someone were to accuse a l.awyei: who 
21 -- whose livelihood rest on fair dealings with the 
22 IRS of overstating James Brown's assets by 
23 $79 mil.lion for the purpose of recei.vi.ng a 
24 $5 million cOltllnisaion, that would be a very 
25 serious charge wouldn't::. it? 
Page 84 
[Objections] 
3 A. The question again, please. 
4 Q. If someone ware to. ac:c:usa a lawyarwhose practice 

5 relied on. :fair dealings with the :IRS 0£ having 
6 intentionally overstated J.-s Brown's as$ets on 
7 the Estate 'l'ax Return, by $79 mi.llion for: the 
8 purpose of ac:::hiev:i.ng a $5 million cornan!i,.ss.ion, that 
9 would be a very serious allegation wouldn't it? 
[Objections] 
12 A. Well, there qre lots of parts to that question, 
13 but accusing a lawyer of filing any sort of false 
14 return is -- is serious. 
15 Q. Vary $eri.ous, isn' t it? 
16 A. Well, serious or very seriot1s or xnaybe very, very 
17 serious. It's serious. 

Tommie Rae's Son Reveals Details of the Afterman $4 .. 7 Million Value 

97, Bauknight told the federal court that he had kept the Afterman $4. 7 million 

Value confidential, but five months earlier James told the Supreme Court 

Effectively, the appraisal...which is for the date ofdeath value, 
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.. 

• 

shows the royalty stream belonging to the estate worth 
approximately $4;7 million, which is the fair market value of the 
royalty .stream, less outstanding associated debt of approximately 
$19 millioh arising from bonds secured by the royalty stream. Thus, 
without the bond debt, the date ofdeath value of the royalty stream 
wo~ld be approximately $24 million, a valuation derived from taking 
the royalty stream up to the termination dates and dh;counted back for 
the present value purpose. Seen in thiS light, the $4,7 million date of 
death valuation for the royalty stream ... does not seem as counter­
intuitive as it might otherwise to a layman guessing what the value of 
the estate might be. 

98. The AG's 2017 deposition, which I took, shows; 

9 
10 
11 
12 
13 
14 
15 
i6 
17 
18 
19 
20 
21 
22 
23 
24 
25 

Q. Have. yc;,u investigated that Mr. Medl.i.n, 
Mr. Bauknight, and the AG' s staff and Nexaan Pruet 
were working on the devaluation of Brolfll's m.usic 
empire to $4.7 nd1lion at the 11U1a time Mr. Medlin 
and your senior asaiatant, sonny Jones, were 
working with the law f~z:m of ltp W1ngate to sue 
Adele Pope and Bob Buchanan for not acctapilng a 
hundred million dol.1ar offer for James Brown'• 
assets? 
A. I'm going to reread the question because it 
Q. Pl.ease. l'.t's ~••tion forty-three. 
A. Yeah, you've asked me if I've done an 
investigation in a very long sentence or two, and 
I 1 m just not aware of the --
Q. Certainly. Is an i.mportant. Take your time. 
Forty-three. 
A. I will restate, I have ho personal knowledge that 
I can recall. 

My Personal Knowledge of the Nonconfidential Documents as of May 26, 2009 

99. When 80 Boxes of Brown Historical Documents became available by Order 

of Judge. Early on August 10, 2007, but with our rights as SAs to declare certain 

documents confidential, we favored some confidentiality. 
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100. After becoming PR/Trustees we determined that uncovering of fraud, 

including the $17 million Cannon had taken, and keeping the AG abreast of our 

actions, was rnore important than confidentiality, and we conducted an open 

administration policy until May 26, 2009, alfowing everyone access to copy virtually 

everything except the so-called "Hynie diary," which W8$ under what we thought was 

• a briefgag order. 

• 

111. Wetumed over 145boxesofNONCONFtDENTIAL documents to 

Bauknight immediately after he took over as trustee of the Legacy Trust (his 

PR!rrustee appointment was declared void by the Supreme Court). 

112. Bauknight agreed to keep these documents available to use, but did not. 

113. Beginning in 2011 the AG and Legacy Trust $375-$500-an-hour lawyers 

began declaring documents that had been public for years as confldenUat if they 

showed that Tommie Rae was not Brown's spouse or that the AG's 2008 sefflement 

was a bad idea. 

114. That practice continues today both in civil suits and under FOIA. 

115. SWB was allowed five days in May 2017 to review more than 120 boxes of 

public documents I have gathered in my defense in Richland 4900. as well as more 

than 50 CDs of public documents I have had to gather. 

116. I do not believe the AG or any SWB lawyer has knowledge of the claimed 

confidentiality orders on which SWB has counseled the AG to rely. 

117. I am informed and believe that exemplary legal fees consistent the hourly 

rate the State/Attorney General allowed Legacy Trust attorneys to charge to disrupt 
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• 

FOIA, not produced until October 2020, would be appropriate ih my FOIA cases to 

help prevent the Attorney General frQm violating his own FOIA policies and FOIA in 

the future. 

FURTHER DEPONENT SAYETH NOT. 

. • •. • • THIS 

Jl)eli)flrt'!&f11' 2020 
--=-=---~....__--1'~~·. (LS.) 

a.· Un 
My commission expires: rrl-17 u)..7 

Adele J. Pope ~ 
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EXHIBITF 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

AIKEN DMSION 

DEANNA BROWN-THOMAS, an individual; 
.Y AMMA BROWN, an individual; VENISHA 
BROWN, an individual; MICHAEL D. BROWN, an 
Individual; NICOLE C. BROWN, an individual; 
JEANETTE MITCHELL BELLINGER, an 
Individual; SARAH LATONYA FEGAN, an 
Individual; CIARA PETIT, an individual; and 
CHERQUARIUS WILLIAMS, an individual, 

Plaintiffs, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TOMMIE RAE HYNIE, a.k.a. TOMMIE RAE ) 
BROWN, an individual; JAMES J. BROWN, II, an ) 
Individual; RUSSELL L. BAUKNIGHT, as the ) 
)'ersonal Representative of the Estate of James Brown ) 
And Trustee of The James Brown "I Feel Good" Trust;) 
DAVID C. SOJOURNER, JR., as the Limited Special) 
Administrator of the Estate of James Brown and ) 
Limited Special Trustee of The James Brown and ) 
.Limited Special Trustee of The James Brown "I Feel ) 
Good" Trust; and DOES I through I 0, inclusive, ) 

) 
Defendants. ) 

I, Peter Afterman, declare as follows: 

Civil Action No. 1 :18-cv-02191-JMC 

DECLARATION OF PETER 
AFTERMAN 

I. I have personal knowledge of the facts herein and if called as a witness would so testify. 

• 

• 

2. As of 2013, I have assisted Tommie Rae Brown and her counsel with advice as to music 

rights matters, including copyright matters and termination right matters. My assistance 

as an agent involved helping her counsel provide her with their legal advice about music, 

copyright, and termination matters. 

1 
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I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct and that I executed this Declaration on this 2nd day of September, 

2020, at Los Angeles, California. 

Peter Afterman 

• 

• 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 

Plaintiff, 

v. 

Alan Wilso~ irt his capacity as 
Attontey General of South Carolina, 

Defendants. 

) 
) IN THE COURT OF COMMON PLEAS 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2012CP4000350 

RESPONSE TO POPE'S PROPOSED 
ORDER, SUPPLEMENTAL 
MEMORANDUM AND AFFIDAVIT 

Plain Liff Proposed Order shouJd be rej ~ctcd a,· it provides na valid response to the 

Attorney Genetal" s Proposed Order, and her Supplemental Memorandum and Affidavit should 

be rejected as rrrelevantand untimely. 

SUPPLEMENTAL MEMORANDUM AND AFFIDAVIT SHOULD BE REJECTED 

The Attorney General objects to Plaintiff's Supplemental Memorandum and 29 page 

affidavit with 11 pages of exhibits filed after this case was heard and the Court directed the 

parties to submjt proposed orders. Without authorization or a request for leave to file, she 

submitted these documents after the record was closed in this case and the parties were directed 

to submit proposed orders. Moreover, the documents add nothing to this case. Much of the 

affidavit is an irrelevant rehash of Plaintiffs version of history that $he has r~counted in her 

numerous affidavits that are already subject to motions to strike. Nothing in the affidavit is new 

information that became available to Plaintiff after the hearing in this case. Plaintiff requests 

relief that goes beyond the scope of her own proposed order, her Complaint as well as FOIA in 

asking for a sworn detailed certificate of the Attorney General regarding withhe.ld documents and 

the imposition of ''exemplary damages." The affidavit and memorandum should be rejected as 
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untimely and irrelevant to the disposition of this case, Should the Court want a more. detailed 

response, the Attorney General's Office will be glad to submit one upon re.quest. 

J>LAINTlFFS PROPOSED ORD.ER SHOULD BE REJECTED. 

Plaintiff asked for the following documents in a June 30, 2011 ~ letter addressed to the 

'"Custodian ofRecords of the Office of the Attorney Gen~": 

I. The final and all drafts, signed and unsigned, oftheJatnes BtownLegacy trust. 

2. All correspondence, email and/or other communications between any member of 
the Office of the ... Attorney General and Russell L. Bauknight between August l ~ 2010, 
and May 4, 2011 related to the value of the assets of the Estate of Jam.e.s Brown and/ or 
the James Brown 2000 Irrevocable Trust. 

The Office·Ofthe Attorney never received this letter. 

Plaintiff says that the Attorney General's. Office was aware of tbe request, but awareness 

is not the same as receipt. Tracy Meyers of the Office of the Attorney General {OAG} wrote 

Plaintiff ort August 5, 2011, that the Office had not received that request, which Plaintiff had 

referenced in .i: motion in. at1Qther case, and that if she would forward the .request, a response 

would be expedite4. According to Ms. Meyers' atlidavit of October 20, 201 l, records of the 

OAG did not show that the letter had ever been mailed or delivered to that Office. Without 

proper mailing or delivery of the FOIA request to the OAG, the requirements of FOIA were 

never triggered. 

Section 30-4-30(c) is quite plaih in limiting duties to respond to E'OIA requests. to receipt 

of a written: request ('"(c) Each public body, \lJ!9!!.W!!!2!Lf~JlYest_for records made under this 

chapter, shall withln.fi.Ueen ®Y.§. (excepting Saturdays, Sundays, and legal public holidays) of 

the recd.~t of any such request notify the person making such request of its determination and the 

reasons therefor.". (emphasis added). The Office of the Attorney General never received the 
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FOIA request by mail or delivery. Attaching the request to this lawsuit over alleged failure 

respc>nd to the request, is not sufficient to require a response under FOIA. 

Plaintiff says, that the Attorney General admitted that a copy of the letter was mailed to 

Sweeny Wingate and Barrow, but his Answer denied trui,t doing so was comJ?liMt with the 

statute which requires that the agency receive the letter. The letter was addressed to the I 

'"Custodian of Records" at the Office of the Attorney General not to S WB, and does not show on 

it that the firm was being copied. Moreover, SWB was not authorized to receive and respond to 

FOIA requests for the Attorney General. 

Plaintiff notes that the Attorney General did not raise this defense in his Motion to 

Dismiss. He did rtot do so because that Motion was based upon the Hmited grounds of improper 

venue and the pendency of another action between the parties under Rules 12(b)(3) and (8). The 

Attorney General raised the defense in opposition to Plaintiff's Motion for Summary Judgment 

and in a Motion to Amend Motion to Dismiss due to lack of subject matter jurisdiction. He also 

raised the defense in his answer. 

The authority to sue under FOIA is limited to actions "to enforce' the provisions of this 

chapter in appropriate cases .... " §30-4-100. Therefore, no basis exists for enforcement when 

no "receipt" of ''written request" has occurred (§30-4-30(c)), and subject matter jurisdiction is 

lacking. Gaspan.itti v_ US., 22 F.Supp.24 1114, 1116 (C.D.Cal . .1998).1 Plaintiff tries to 

1 "In order to maintain a judicial action under FOIA, a plaintiff must first request 
documents from an administrative agency and if his request for documents is refused must 
exhaust his administrative remedies before filing a court action . . . . Where a plaintiff has not 
complied with these procedures, district courts lack jurisdiction over the claitl.1 under the 
exhaustion doctrine and will dismiss the claim for lack of subject matter jurisdiction.'' 
Gasparutt, supra.. Although this California District Court decision is not binding on this CouT4 it 
is eonsistent with this Court; s concJusion that Plaintiff cannot enforce FOIA in this action when 
she has•not complied with that statute, herself. 

3 

I 

:::0 
0 
I s;: 
z 
0 
I 

() 
0 
s:: 
s:: 
0 
Z, 
-0 

' m 
► 
(f) 

• 
() 
)> 

§ 
0 ..... 
I\.J 
0 
-0 
~ 
0 g 
(,.) 
01 
0 

836



distinguish G~paratti as an exhaustion cc1Se, but the requirement for exhaustion recognized by 

that Court came after the initial requests for c.focmnents. 22 F. Supp. 2d 1114, 1116 ("Irt order to 

maintain a judicial action under FOIA, a plaintiff must first request documents from an 

administrative agency and if his request for documents is refused must exhaust his administrative 

remedies before filing a court action.''). Plaintiff never first requested the documents at issue and 

instead proceeded to sue. 

Because of the proposed ruling that the Court lacks su~ject matter jurisdiction and. 

Plaintiff has failed to state a cause of action in that the Attorney General ,did not receive the 

FOIA request by mail or delivery, we do not address Plaintiff's other arguments including those 

reg~qing tlte motions to strike herein. Should the Co\,1rt want to consider those arguments, we 

respectfully request the opportunity to respond to them. 

The Attorney General respectfully requests that this Court consider signing his proposed 

order; 

January 19, 2021 

Respectfully submitted, 
/s J. EMORY SMJilL.,IB., 
S.C. Bar No. 5262 
Deputy Solicitor General 

ALAN WILSON 
Attorney General 

ROBERT D. COOK 
Solicitor General 
S.C. Bar No. 1373 

Office of the Attorney General 
Post Office Box 11549 
Columbia, South Carolina 29211 
Phone: 803. 734.3680; Fax: 803.734.3677 
Email: esmith@scag.gov 

ATTORNEYS FOR THE ATTORNEY GENERAL 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 
Plaintiff; 

v. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
] 
) 

~--~-----------) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2012-CP40--0350 

PLAINTIFF'S RESPONSE 
TO ATTORNEY GENERAL'S 
RESPONSE TO PROPOSED 
ORDER, SUPPLEMENTALMEMORANDUM 
AND AFFIDAVIT 

Plaintiff Adele J. Pope ("Plaintiff") submits this return to the response of Alan Wilson, 

in his capacity as Attorney General for South Carolina (the ''.AG"). Plaintiff submits that her 

filings are appropriate and that her proposed Order fully and correctly addresses the issues 

before the Court herein. 

As to the AG's assertion that the record in this matter is "closed;' Plaintiff notes that 

the AG has not cited any law, rule ot case in support of his allegation. Further, Plaintiff 

submits that the record remains open until this C1:mrt issues Its decision on the merits of this 

case. See Brailsford v. Brailsford, 380 S.C. 443, 669 S.E.2d 342 (Ct.App. 2008) .(Holding that 

the trial court's ruling is not made until a written order is entered). 

In regard to the AG's assertions that the AG's alleged non~teceipt of the initial 2011 

FOIA request herein deprive this Court of subject matter jurisdiction, Plaintiff incorporates 

the content of her proposed order as submitted, which would fully and appropriately dispose 

of this issue. 

Finally, Plaintiff brings to the attention of the Court a case decided by the South 

Carolina Court of Appeals whichtnay bear.on certain issues addressed in this case. That case, 

decided after the hearing and filing of proposed Orders herein, is Ballard v. NewbenyCounty 
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(Op. No. 5787,S.C. Ct.App.,January 13, 2021), which holds inpertinentpart: 

There is no denying [the Public Records actand FOIA] are related to e.a¢h other. 
The Public Records Act imports from FOIA the definition of "public record.'' § 
30-l~lO(A). Public records are a large part of how FOIA furthers itS announced 
purpose: to ensure "that public business be performed 'in an open and public 
manner[.]'' S.C;Code. Ann. § 30;..4-15 (2007). To that end, FOIA grants citizens 
the right to inspect public records, copy public records, or receive public 
records electronically. S.C. Code Ann. § 30-4-30(AJ(1J (Supp. 2019). Certain 
records are exempt from disclosure, but that does not diminish the point 
There is little value in the right to inspect public records if there are no public 
records for citizens to inspect. 

Because the AG has never made a full and proper FOIA response to Plaintiff, instead 

litigating for neat1y a decade about, among other things; whether his office directly received 

a FOIA request of which it was undisputedly aware. Plaintiff submits that her proposed order 

grants the necessary and proper r~lief herein and sets out an organized and efficient 

proceduretherefor. Plaintiff has suggested the saine procedure used by the Newberry Court 

of Common Pleas in disposing of a 2012 FOlA suit against the AG regarding some of the same 

documents at issue herein {which suit, Plaintiff notes,was concluded in 2015). See Exhibit i 

(Order ofthe Honorable Eugene C. Griffith, Jr., dated September 19, 2014) and, as Exhibit 2 

(Order of the Honorable Eugene C. Griffith, Jr., dated.January 14, 2015). 

Plaintiffbases this return on th_e-entire record herein, including the Memorandum and 

Affidavit of Adele J. Pope filed in December 2020. 

2 

Respectfully submitted, 

s/Adam :r. Silyemail 
Adam T. Silvernail 
Law Office of Adam T. Silvernail, LLC 
1905 Marion Street (29201) 
Post Office Box 7995 
Columbia, South Carolina 29202-7995 
Telephone: (803) 779-1770 
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January 29, 2020 

3 

filliLm@sUvernaiilawfirm.com 

Attorney for Plaintiff 
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STATE OF SOUTH CAROLINA 
COlJNTY OF NEWBERRY 
IN THE COURT OF COMMON PLEAS 

FORM4 
JUDGMENT iN A CIVIL CASE 

CASE NO. 2012 CP 36-00688 

Susan .O. Summer Alan Wilson, Attomey General of SC 
·., ____ _ 

PWNTIFF(SJ ---:DEFENOANT(S) 

r ~u-b-. ~itted by: Ddendant -- -- 1-:-Attorneyfoi;" Qp~:tiff ·~-Defenda;i 

L---···-~------··- ·------------· ... -1-- .. _JJ Setf-Reerc~~~--Li-'tig ... a_· n_t __ __.. 

D 

□ 

DISPOSITION TYPE (CHECK ONE) 
JURY VERDICT. This action came before the court for a trial by jury, _The is.-.ues 
have been tried and a verdict rendered. 
DEciSION BY 11IE COURT. This action ci1111e .to trial or hearing before the court. 
The issues have been tried or heard and a decision rendered. 
ACI10N DISMISSED (CHECK REASON}: □ Rule 12(b), SCRCP~ 0 Rule 41(a), 
SCRCP (Vol. Nonsuit); 0 Rule 43(k), SCRCP,(Settied); Q Other 

ACTION STRICKEN (Q!EJ;KJ1~NJ: Q Rule 400). SCRCP; 0 Bankruptcy; 
D Binding arbitration, subjecno righfto restore to oonfirm, vacate ot modify 
arbitration award; D Other 

□ DISPOStt'lQN OF APPEAL TO TJlE CJRCUlT COURT (CJJ.~_I01P~, 
D Affitmed; 0 Reversed; D Remanded; 0 Other • • 
NO'fli; AITORNEYS .ARE RESPONSlBLF. FOR NOflFYJNG LOWEil COURT, TRIBUNAL, OR 
ADMINISTRATIVEAGllNCY OF lHE CIRCUIT COURT RUUNG IN THIS APPEAL 

IT IS 01:IDEREI) ANO ADJUl)GED: l&1 See attached order (formal order to fQllow)O Sta1cment ofJudgmenl 
by the Courl: 

ORDER INFORMATION 
This order 1:8:1 ends D does Ml end the case. 
Additional Information for the Clerk : 

Ttle judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in ll\i!; 
form mny be addressed by way of ll'.iOtion pursuant to the SC Rul~ of Civil Proced1.m:. Amounts to be: co1npuled such as interest 
or additional. taXable costs ill>t avaiiable at the time the form and final order are subnifne<l tc:> the judge may be provided to the 
clerk. N • Titl a • .. • • .aild researdters should refer to ibe official court order ftlr Judgment details. • 

2154 

SCRCP Fonn 4C (10/201 J) 

09/19/2014 
Date 

Page 1 of2 
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For Clerk ot Court Office Use Only 

This judgment was entered on the lqill day ofStt.Jt 20 \ 4-and a copy mailed first class or 
placed in the appropriate attorney's box on thi:s -lqtb day of(',,,,d,-. 20 l 4 Jo attorneys of record .or 
to parties (when appearing prose) as follows: ~ .. 

Thomas_H. Poe, IIt_, ..... 
P.O. Box 190 
Newbetr-v~, s-c~-· -29_1_08 -
ATTORNEY($) FOltTHEPLAINTIFF(S) 

Court Reporter: 

SCRCP Form 4C (10/2011) Page2 of2 
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STATE OF SOUTH CAROLINA 

COUNTY OF NEWBERRY 

Susan D. Slltnmer, 

Plaintiff, 

v. 

Alan Wilson, in his capacity as 
Attorney General of South Carolina, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

lN THE COURT Of COMMON PLEAS 

CaseNo. 

ORDER 

2012'-CP .. 36-688 

c... c-, ·-;,,_ 
r- t---. 
P"1 ; .. ~ 
:-,J. ::--:: 
:- : J :·1 

c:: ~ ~--~:. 
· .... 

. -· 

.:--.: ,:_,..; 
\ •. :-.: 

"""t1 ,·:•-· 
::.1 
t-• 
r~; 

. . . <~ 
This Court previously issued an -0r¢er on July 8~ 2014 directing the Defendant to prc.ft&ce 

documents referenced therein and denying the Motion to Intervene of Russell L. Bauknight, as 

personal repres~tive of the Estate of Jam.es Brown artd trustee of the .James Brown 2000 Trust. 

Both the Attorney General and Bauknight filed motions to alter or amend that order. After 

carefully considering memoranda. and letter briefs regarding those motions and arguments at a 

hearing on July 23, this Court denies the motions except 1hat it rules that the Tommie Rae Hynie 

Brown. diaries are not public records, allows 30 days fQr productic>n, makes modifications in the 

process for considering .documents alleged to be exempt and makes a (ew other modifications 

consistent with this ruling. The contents of the July ·8 Order are set forth below with these 

changes, and this Order shall be substituted for the July 8 Order. 

BACKGROUND 

Plaintiff, a citizen of South Carolina residing in Newberry County, initiated the with-in 

captioned action on December 18, 2012, pursuant to the South catolina Fteedotn of Infonna.tion 

Act, S.C. Code Ann, §§30-4-lO et seq. (Rev. 2007, Supp. 2013), hereinafter (FOIA), seeking 
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declaratory and injunctive relief. Defendant Alan Wilson is sued in bis official capacity as 

Attorney Gen.era:J of South Carolina 

In her Complaint, plaintiff alleged that defendant had withheld public records to which 

plaintiff had requested acce$S under FOIA in violation of the FOIA. .Plajntiff alleged !<,'!quests 

under the FOIA on January 29,2012, March It 2012, June lO, 2012 and September 6~ 2012. 

On February J 3, 2013, defendant moved to dismiss the Compl~nt or change venue. 

On February 15, subject to the above motions, ·defendant answered denying that he had 

violated the FOIA. He asserted plaintiff caliliot obtain under FOIA documents as to which 

di11closure or release is under the review or order of a court pending in another legal proceeding, 

including but not limited to flauknight v. Pope. Case No. 2010-40-CP-4900 (11Case 4900"). 

The Answer asserts that defendant has respond~ to all requests and has $upplied any 

document it has except thatit asserts that the Tommie Ray Hynie diaries and Wingate Contta.ct 

are barred from release by pending motions ot court order. 

Attached to the AtisWer were certain documents, including what defendant described as 

the public portion of the Wingate Contract. Article III F. of the Wingate Agreement states in 

relevant part: 

Any material, data~ fil~. discs, or documents created,,· produced or gathered by tl)e 
Special Counsel, or in special counsel's possession in furtherance of this 
litigation ... sball be considered the exclusive prQperty of the State of South 
Carolina. Special Co\lnsel agrees to adhere to South Carolina's Freedom of 
Information Act, South Cru:olina Code ofLaws §§30-40-10, et seq .... 

On February 27, 201;!, plaintiff moved for summary judgment. 

That same day, the South Carolina Supreme Court iSS11ed it:$ first decision fa Wilson v. 

Dallas, 20l3WL697042, February 27, 2013 (No. 27227). Footnote 29 directed that case 4900 

and certain FOIA cases should be "considered by the circuit court in the first instance." 
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In March 20l3y defendant filed a Petition for Rehearing with the Supreme Court 

addressing footnote 29. He advised the Court that he would shortly move to have the Attorney 

General removed as a party to Ca.,e 4900. He also advised that he had no .objection to the release 

of the Wingate Contract and hoped "to have resolution of this matter in the near future.;, 

On April 16, 2013, Russell L. Bauknight, etc.. moved to intervene. Bauknight asserted 

that this case is an extension of the parties and issues involved in Case 4900, and an imptopet 

attempt to gain through FOIA matter which is subject to discovery motions in that case. 

Bauknight asserted that plaintiff's FOIA requests should be denied and the case consolidated 

with Case 4900. 1 

At the hearing on April 26, 2013, this Court orally denied the Attorney General's requests 

to transfer this case to Richland County. Without ruling on Bauknight's motion to intervene, the 

Court allowed his counsel to participate in the hearing. 

At a status conference held on May 7, 2014, this Court invited the parties to make 

submissions. In subsequent filings, the Court was ~sked to take judicial notice that the FOIA 

matters transferred to Richland County. one of which was consolidated with Case 4900, had not 

b~n concluded. Discovery motions filed fo 2010 related to some of the FOIA requests had also 

not been heard, and Bauknight is ~urrentiy seeking a delay of both Case 4900 and. the related 

FOIA suits until all James Brown matters are concluded ih Aiken County. 

At the heart of this dispute is whether the Attorney General should delay or deny FOIA 

compliance where the public documents sought are the subject of a pending discovery motion in 

'On November 14. 2013, United States Magistrate Judge J. Gregory Wehnnanroled in a federal 
case captio:ned Brown v .. Pope (Case No. 3 :08-cv-14-WOB) that the retention agreement 
between Brown trustee Bauknight and the Attorney General ''is a public document due to the 
involvement of the South Carolina. Attorney General." This agreement is one of the public 
records sought by plaintiff in this case. lt should be produced to plaintiff by the Attorney General 
although Plaintiff has had the document since shortly after the November 14 ruling. 
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Case 4900;'or a discovery order in that (Case 4900) or any other case. Related to that is whether 

the James Brown Estate and Trust may intervene in FOIA suits to prevent release under FOIA of 

public documents ~Y ~re seeking to protect in discovery in a civil suit in whl.ch this plaintiff is 

not a party. 

DISCUSSION 

In adopting the FOIA, the General Assembly found "that it is vital in a democratic 

society that publi~ business be performed in an open manner." S.C. Code Ann .. §30-4-15 (Rev. 

2007). The General Assembly also adopted definitions to be applied in inlerpreting the FOIA. 

For purposes of thi~ litigation, the definitions of "public body" and ~•public record" are 

most relevant. As a constitutional officer, the Attorney General and his office are "Public 

Bodies." and this status subjects both to the full reach of the FOIA. S.C. Code Ann. §30-4-15 

(Rev. 2007); fumon v. York Sheyiff s _pe!jt., 358 S.C. 339,594 S.E.2d 888 {Cl App. 2004). 

Since plaintiff s requests were for access to public records the statutory 4efinition of "public 

record'' in S.C. Code §30-4-20 includes all nbooks, papers, maps, photographs, cards, tapes, 

records or ()ther documentary materlals ... prepared, owned, used, or in the possession of the 

public body" as public records. It is dear that defendant bas prepared, used or been in 

possession of all documents requested by plaintitT. It is further clear from the Attorney General's 

own standard litigation retention agreement that the documents in Wingate1s P,Ossession bel~mg 

to the State~ are public records; and are subject to the FOIA. 

Defendants claim that FOIA requests must be delayed or denied if there is a pending 

discovery motion in an unrelated case is inconsistent with both the letter and spirit of the FOIA. 

As the U.S. Circuit Court for the O.C, Circuit has held with respect to federal FOIA matters in 
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North v'"'· W alsb, 881 F 2d 1088 (D.C. Cir. 1989), the FOIA and discovery are parallel courses. 2 

Each must be considered separately. 

The fact that Baukrtight1s discovery motion has not been resolved since 201-0 makes it 

clear that the FOIA would be crippled if a public body could refuse to r~Jease docnntents based 

on discovery disputes o.r orders in other cases. The purpose of the. FO1A is set out as follows in 

§30-4-15: " .. .it is vital in a democratic society tbat .. .it is possible for citizens ... at a minimum cost 

or delay [get]., .access to public documents .... " 

The facts are clear: plaintiff is a South Carolina citizen. She is a journalist. She made 

proper FOIA requests to the Attomey General, who is subject to the FOIA. Intervention by 

plaintiffs in Case 4900. or any other suit where the same documents are at issue, is not 

authorized by the FOIA. To allow such intervention would defeat the purpose of FOIA. The 

motion to i:ritervene is denied. The defendant's motion for Judgment on the pleadings is denied, 

and plaintiff's motion for swmn.ary judgment is granted. The doownents should be forthwith 

produced by defendant for inspection and copying except for the Tommie Rae Hynie Brown 

diaries because they are barred from disclosure by the Orders -0f the Honorable Doyet A. Early, 

In re; The Estate ofJame~ Bro~ Aiken County, 2007-ES-02-00561 2007-CP-02-0122). 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that 

L The motion of Bauknight to intervene is hereby denied. 

2. Defendant shall, within 30 days, produce to plaintiff all documents responsive to all 

FOIA requests of plaintiff (from the date of the respective requests to the. date of this Order) 

2 Then Circuit Judge Ruth Bader Ginsburg wrote this decision jn which the Court found that 
Oliver North was entitled to public documents under the FOIA, even ifthose documents were 
not discoverable in non-FOIA litigation. Id at 1099. 

m 
r 
m 
() 
~ 
:0 
0 z 
n 

~ .,, 
r= 
m 
0 
• 
~ 
I\:) ..... 

;o 
n 
:t 
;: 
z 
0 
' (") 

0 
:ii:: 
~ 
0 z 
-0 r 
m 
► 
(/) 
I 

() 

;;; 
~ 
0 _.. 
N 
() 

"R 
0 
0 
0 w 
U1 
0 

848



which are under the custody or control of the Attorney General) or which the Attorney General 

has prepared, ow.ned or used. 

3. To the extent defendant asserts that it should not be required to produce any document 

which his office has prepared, owned, or used,, the docwnent shall be marked as exempt and be 

produced to this Court under seal for review. The sealed documents shall be accompanied by a 

list of the documents containing a description consistent with the description of privileged 

documents under Rule 26(B)(S)A), SCRCP and the reaso,is why Defendant believes th~y are 

exempt. 

4. The list of exempt documents shall be provi~d to Counsel for the Plaintiff and 

Bauknight and shall be the subject of a hearing to be held within thirty days of the _production of 

the list. 

5. Documents in the Wingate firm's possession that w~ prepared, owned used, possessed 

or retaine4 in whole or in part for the Attorney General are· subj~t tQ this Order and must be 

produced. Any documents that the Defendant cootends are exempt shall be treated in the same 

manner as Qther exempt documents under paragraphs nwnbered 3 and 4 above. 

6. Plaintiffs counsel shall, within thirty days; submit a statement of fees and costs requested 

by plaintiff pursuant to S.C. Code Ann. §30-4w l0O{b) (Rev. 2007). At the same time as the 

hearing to consider exempt documents, this Court shall also issue a ruling as t.o whether Plaintiff 

is entitled to attorney's fees and costs for any documents produced which were not previously 

supplied to her. 
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7. This Court shall issue a final judgment after consideration of the above •matters. 

AND IT IS SO ORDERED. 

~·· u E~~maJR. 
JUDGE~ EIGHlli JUDICIAL CIRCUIT 
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STATE OF SOUTH CAROLINA 
COUNTY OF NEWBERRY 
IN THE COURT OF COMMON PLEAS 

Susan D. Summer 

PlAINTIPF(S) 

FORM4 
JlJDGMEN1' IN A CIVIL CASE 

CASE NO. 2012 CP 36·00688 
Alan Wilson; Attorney General of SC 

- DEFENDAN!(S) 
,r--\-•• •--, - 0 -W-HM---•-•-• ------ ·-------· 1 Attorney for :~ Plaintiff O Detendanl 
1 Submitted by: Plaintiff 

-------~· ____ --····-··-·· ___ ! 0 Seff-R:pr;ented Litigant 1 

L--

□ 

D 

□ 

□ 

0 

DISPOSITION TYPE (CHECK ONE) 
JURY VERDICT. This action came before the court for a trial by jury. The issues: ~~ 
have been tried and a verdict rendered. ~ ~ z 
DECISION BY TBECOURT. This acJiort came to trial or llcaribg before the CJbtrf.:; c:::.. ~ 
The Issues have been tried or heard and~ decision rendered. • S] :: : .~ r;j 

AC. TION DISMISS~D (C.HECKRJfA,$.Qlf): 0 Rule 12(~ SCRCP; 0 Rule 41(~t~ ~ ' .~ ...,, 
SCRCP (Vol. Nonsmt); 0 Rule 43(k:), SCRCP (Settled}; 0 Other _ . ~) '~ 
ACTION STRICKEN @ECK REASON): □ Rule 40(j), SCRCP; 0 Bankruptcy! · ==-J • •• ,.,.; 
0 Binding arbitration, subject to right to restore to confirm, vacate or modify . 

□ . ~ arbitration award; Other . 
DISPOSl'l'ION OF APPEAL TO TiiE CIRCUIT COURT (CHEC.KAPJ!1Jf;Afli£.B~ -
0 Affirmed: D Reversed; D Remanded; 0 Other 
NOTE: ATrORNE.YS AR~ RESPONSIBLE IIQlt NOTlf'YtNG LDWF.R COU!ll", TRIBUNAL, OR 
AOM11'!1S'i'RATIVE AGJ;NCY.OF Tl Ill cmcurr C::OUJlT ltUUNG IN nns APPEAL 

IT IS ORDERED AND ADJUDGED: .jg) $..-e attacltcd ord~r (formal order lo follow) 0 Statement of Judgment 
by the Court: 

ORDER INF'ORMATION 
This order 181 ends D docs not end the case. 
Additional Information for the Oerk ~ 

r· --···-·----·INFORMATIONFORTHEPUBUCJNDEX - -------· •• l 
l Complete this section below -when tbe judgment affects title to real or personal property or if any amount .

1
1 

~~J!,;olled. If there Is no Jnd@ent infotma!!.?.!'..L indlc~te "NIA" in oncofth~.~.!£.~.be!~';_----·--' 
l Judgment in Favor of I • Judgment.Against I Judgment Amount To be Enrolled l 
~~--~~-@!.!!!!!!.'!'J!l.l!!!!w) "· ~-_(l.;,tJ!!!,!unl(9) bclow) i 
1----· -- -·---f-·-· --- : $ - - • 7 
: --- -_~i_-___ _j ____________ , ___ ~ 
j If applicable, deSt--ribe the property, including tax map information and address, referenced j n the order: I 
j l . I 
L ______________ . -·········-·--· -- --··---J 

Tbe judgment informadcm abovt.1 bar. bc.m pmvidcd by the submittiog party. Disputes concen1ing the amounts c<1nt11i11ed in this 
form may be addressed by wny ofmotion pursuant to the SC Rules of Civil Procedure. Amotmts to he computed such as interest 
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to 1he 
clerk. ;.~· a and resean:hen should. refer to the oft'icial collrt order Col" jullgJnent deUIIIS. 

--·~ ::· ·-·------'----· ________ __ 2154 ~Ql/16/2015 __ 
it Coor uclge Judge Code Date 

SCRCP Form4C (10/2011) Page 1 of2 
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For Clerk of Court Office Use Only 

This judgment wa$ entered on the day of 
placed in the appropriate attorney's box on this 
to parties ( when appearing pto .se) as follows: 

Thomas H. Po~s III _ ··--~· 
P.O. Box 190 ------··------ ----------

,W 
day of 

Ne..yl>etry, ~~ 29108 _______ -~--~· 
ATIORNEY(S) FOil THE PLAlNTIFF(S) 

Court Reporter: 

SCRCP Form 4C (10/2011) 

and a c,;,py mailed first dass or 
, 20 Jo auoroeys of record or 

_ J. E.!!l_q!J.'..§..""'nu;;;c.·th;:.:::-·"---, J"--t--'--•• -----~---­

P.O. Box 11549 
_. Columbia, SC 92911 
--ATI'ORNEY(S) FOR THE DEFENDANT(S) 
Jackie Bowers -CLERK oF·c-o-,-u_R_T _______ ,,_.__ ~ 

Page2of2 
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STATE OF SOUTH CAROLINA 

In the Supreme Court 

APPEAL FROM NEWBERRY COUNTY 

Court of Common Pleas 

Eugene C. Griffith, Jr., Circuit Court Judge 

Appellate Case No. 2014-002222 ;, r·r, I-_. 
(,--; 0) 

Applicant for Intervention Russell L. Bauknight, as Personal Representative of the , -:., 
Estate of James Brown and Trustee of the James Brown 2000 Irrevocable Trust ... Apl)e"Jlani, 

• "' 
ln Re: Susan D. Summer ......................................................... . 

' ~-i 

........................ Plaintiff,CQ 

of whom Susan D. Summer is ................................ . . ....................... Respondent, 

V. 

Alan Wilson, in his capacity as Attorney General for South Carolina ....................... Defendant. 
AND 

Susan D. Summer ................. . ................................................ Respondent 

v. 

Alan Wilson, in his capacity as Attorney General of South Carolina ......................... Appellant, 

and Applicant for Intervention Russell L. Bauknight, as Personal Representative of the 
Estate of James Brown and Trustee of the James Brown 2000 Irrevocable Trust.Cross-Appellant. 

ORDER DIRECTING THE RELEASE OF DOCUMENTS UNDER FOIA 

This matter, now the subject of appeal 1
, came before the Court for a hearing on 

December 4, 2014. Present at the hearing were counsel for plaintiff and defendant, as well as 

counsel for Russell Bauknight, as Personal Representative of the Estate of James Brown and 

1 
The proposed intervenor filed a Notice of Appeal dated 9-29-2014, and the Attorney general filed his Notice of 

Appeal dated 10-16-2014 in the SC Court of Appeals. On 12/17/2014, the Supreme Court issued an Order granting 
plaintiff's motion to certify, and the Supreme Court, which now has jurisdiction over the appeals used the above 
caption. For this reason, hoth captions are utilized in this Order. 
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Trustee of the James Brown 2000 Irrevocable Trust ("Bauknight"). The Court was presented 

with three issues to be resolved. 

First, on November 21, 2014, the plaintiff filed in this Court a petition to lift any stay 

pursuant to Rules 205 and 241, SCACR. Secondly, there were two additional issues to be 

resolved pursuant to this Court's Order of September 19, 2014. In that Order, this Court 

compelled Defendant Attorney General to produce documents responsive to plaintiff's FOIA 

requests. The Order further directed that the defendant provide a list of any documents that it 

considered to be "exempt" from FOIA on a privilege log and to produce said alleged exempt 

documents under seal. Finally, the Order provided that this Court would consider the issue of 

attorneys' fees pursuant to SC Code §30-4-100. 

For the reasons set forth herein, the Court grants the motion to lift the stay, if any 

exists, as to both proposed intervenor's and the Attorney General's Notices of Appeal; it orders 

all documents on the Attorney General's privilege logs to be produced to plaintiff; and it rules 

that plaintiff is the prevailing party and, thus, entitled to an award under §30-4-100 for fees and 

costs. The amount of same will be deferred until the conclusion of the appeals. 

LIFTING OF STAY 

The issue of lifting the stay arises by virtue of the fact that on September 29, 2014, 

Bauknight filed a Notice of Appeal which he asserts stays the Attorney General's compliance 

under FOIA. In addition, on October 16, 2014, Defendant Attorney General filed his Notice of 

Appeal. After the first Notice of Appeal was filed, the Court of Appeals issued an Order on 

October 13, 2014, remanding this case for this Court to proceed with the hearing that it had 
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originally scheduled for October 30 to consider plaintiff's list of exempt documents and to 

consider the issue of attorneys' fees. 

This Court believes that it may not be legally necessary to do so, but because the 

proposed intervenor asserted at the December 4, 2014 hearing that he took the position that 

the appeals "stayed everything," this Court will grant the motion to lift the stay. It may be 

redundant to do so, but plaintiff's counsel is correct that motions to lift stays originate, 

pursuant to Rule 241, SCACR, with the lower court; thus, there is authority for this motion to be 

granted. Any stay by virtue of the two Notices of Appeal should be lifted to proceed with FOIA 

compliance. 

"EXEMPT" DOCUMENTS 

This Court has reviewed the documents presented under seal in Attachment G 

and Attachment I. The Court did not find it necessary to consider the affidavits of Susan D. 

Summer in its findings and its order herein. The Attorney General's privilege logs show that all 

of the documents produced under seal in both attachments are listed as being emails among 

attorneys representing diverse parties in the James Brown litigation. The basis asserted by 

Attorney General for his position that the documents on the two privilege logs are exempt from 

FOIA is that they are "work product." It was argued at the hearing by the Attorney General 

that because the emails on both privilege logs are among attorneys involved in the James 

Brown cases, they are protected because of the "common defense" doctrine. The Attorney 

General relies on Tobaccoville USA Inc. v. McMaster, 387 S.C. 287, 692 S.E.2d 526 (2010) to 

support his argument on the common interest doctrine. The Supreme Court recognized the 

doctrine only in that case's "narrow factual scenario". The facts of that case, where the 
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attorneys general of several states had an agreement to work together in a joint effort, are a far 

cry from the instant case where lawyers for antagonistic parties are communicating about 

public issues with the Attorney General. This Court believes that the common defense 

doctrine as applied to work product is only available when a plaintiff is suing multiple 

defendants, and the defendants' attorneys are communicating about how to defeat the 

plaintiff's claims~ i.e., they have a common purpose. In the instant case the emails are among 

(a) lawyers who are supposed to protect the estate plan (Russell Bauknight as Personal 

Representative and Trustee); (b) attorneys who sought to orchestrate a settlement {the 

Attorney General); {c) attorneys for those challenging the will {Louis Levenson, et al.); (d) 

attorneys for a claimed spouse {Robert Rosen and Alan Medlin); and, (e) attorneys for one of 

the heirs who claims a right to purchase the assets Brown gave to his charitable foundation 

(Matt Bodman). This Court finds that there is no "common" defense privilege available in this 

instance. 

The applicable law, S.C. Code §30-4-40{a)(7), is that portion of FOIA which defines 

exempt documents to include: 

"(7) Correspondence or work products of legal counsel for a public body and 
any other material that would violate attorney-client relationships." 

For the reasons set forth herein, none of these documents qualify as "work product" or as "any 

other material that would violate attorney-client relationships 2;" therefore, they should be 

produced as public, non-exempt documents. 

2 
To the extent the Attorney General contends that the emails on the privilege logs are protected by the attorney­

client privilege, this privilege is a rule of evidence applicable to confidential communications within the 
representation of a client. The sharing of lnformation with adverse parties, as is the case here, abrogates the claim 
of confidentiality and privilege. 
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(a) Privilege Log Designated As Attachment G 

This privilege log is identified by the Attorney General as emails relating to the 

McMaster-Wingate Retention Agreement. It consists of a series of emails in the time period 

May 14, 2010 through May 17, 2010 (plus two draft letters of the Attorney General to Russell 

Bauknight). The emails are by and among persons who are attorneys for various parties in the 

James Brown litigation. 3 

The McMaster-Wingate Retention Agreement was sought by Summer in her FOIA 

requests (and in this suit). The contract on its face confirms that it is a public document and 

subject to FOIA. The Office of the Attorney General released it only after a federal judge 

summarily declared it to be a public document in a one paragraph order, acknowledging that it 

was public because of the Attorney General's involvement. The Wingate Agreement authorized 

and approved a suit to be brought by private counsel for the Attorney General representing the 

Attorney General and the Legacy Trust created by the Attorney General. This suit was 

commenced on May 19, 2010. 

Plaintiff asserts that the emails in Attachment G dated immediately before the suit was 

commenced, are public. 

3 
(a) David Black and Freddie Kingsmore - attorneys for Russell Bauknight, the trustee and the PR of the James 

Brown Estate, who has a duty to uphold the estate plan and enforce Brown's "I Feel Good" Trust; 

(b) Alan Medlin, Robert Rosen and Chris Paton - attorneys for a woman named Tommie Rae Hynie who claims 

to be James Brown's wife and therefore entitled to an outright share of the estate; 

(cl Rett Kendall and Kenneth Wingate- attorneys wlth the Wingate firm who represent the Attorney General, 

the Legacy Trust, Russell Bauknight and others in a law suit against the James Brown Estate's former trustees; 

(d) Louis Levenson and Lori Christman - attorneys for children who are contesting the James Brown will; 

(el Matt Bodman and David Bell - attorneys for Tery Brown and Forlando Brown who assert ownership rights to 

assets in the Brown Estate; 

(f) Sonny Jones, Mary Frances Jowers and Bob Cook- attorneys in the Office of the Attorney General 
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In his production response of October 15, 2014, the Office of the Attorney General 

asserted that "no such contract [in case 4900) exists." This is belied by the Retention 

Agreement and the Complaint in case 4900. Because of the Attorney General's involvement, it 

is clear that emails among the Attorney General and the other lawyers with adverse interests to 

the "I Feel Good" Trust, are public documents. Further, FOIA requires that for a document to 

be exempt, it must "violate attorney-client relationships." This is not the case here. 

In this Court's Order of July 9, 2014, it was specifically ordered that 

"[d]ocuments in the Wingate firm's possession that were prepared, 
owned, used, possessed or retained in whole or in part for the 
Attorney General was subject to this Order and must be produced." 
(emphasis added). 

Since the Wingate firm brought the suit in case 4900 on behalf of the Attorney General and the 

Legacy Trust (as well as for Russell Bauknight), and since the Attorney General contends that he 

has never seen the agreement, these emails are particularly important as a matter of public 

interest. See Wilson v. Dallas, 743 S.E.2d 746 (2013) (where the Supreme Court rebuked the 

actions of the Attorney General for his role in orchestrating an improper settlement which 

torpedoed the wishes of testator James Brown and was critical of the Attorney General's role in 

creating the legacy Trust to do so). 

Accordingly, this Court finds and concludes that the documents listed on the privilege 

log in Attachment G, which include 14 emails and 2 draft letters, are public and should be 

produced to the plaintiff. 

(b) Privilege Log Designated As Attachment I 

The documents listed on this privilege log by the Attorney General are identified as 

being a series of emails relating to "gag orders" on the Tommie Rae Hynie diary. These 
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documents are also a series of emails among persons who are attorneys for various adverse 

parties in the James Brown litigation which were exchanged during the time period June 3, 

2012 through June 6, 2012. 

This Court initially ruled in its Order dated September 19, 2014, that the document 

referenced as the Hynie "diary" was not to be produced under FOIA, based on the Attorney 

General's position that there was a 2008 gag order which prevented its release under FOIA. At 

the time of this Court's Order, it was not known that the Attorney General had the emails listed 

on Attachment I. 

Based on these facts, including that the gag orders have been largely ignored for five 

years and based on the public interest in these diaries as evidenced by numerous recent 

national articles, including articles in the New York Times4 and the Columbia Journalism Review, 

this Court finds that the emails surrounding said diaries are public and should be produced. 

Once the additional context and contents of the emails in Attachment I are produced 

under this Order, this Court will entertain a motion, if made by the plaintiff, to assert whether, 

based on these emails and other facts, the diaries should be produced as public. If necessary, 

this Court will conduct another hearing regarding the issue of whether the Attorney General 

should produce his copy of the Hynie diaries under FOIA. 

4 
See www.nytimes.com/2014/l2/l4/us/downbcat - legacy - for James Brown godfather - of soul a will _ 

in deep dispute. In that article, reporter Larry Rohter wrote that Hynie married Brown in 2001, that Brown filed 
for an annulment in 2004 when he learned Hynie was already married to another man, and that later she signed a 
document that she was "not the common law wife." Rohter reported that she also signed a prenuptial agreement that 
she was renouncing her interest in Brown's estate. Given this public article about this public matter, which involves 
the Attorney General, her "diary" may be relevant on the issue of her current claim to be his wife. As a journalist, 
Summer and the general public have ·'a right to know:· 
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DOCUMENTS NOT PRODUCED PURSUANT TO SEPTEMBER 19 ORDER 

The Attorney General did not produce two categories of documents which were 

requested by Summer and which appear to be public. These documents have been used and 

arereferred to by the Attorney General in various court proceedings. These documents include: 

the $4.7 million appraisal and the document creating the Legacy Trust and its amendments. In 

its production filed with the Court on October 15, 2014, the Attorney General asserts that his 

office never reviewed the $4.7 million appraisal and that there are no Legacy Trust documents. 

This Court takes judicial notice of the fact that in the case Bauknight v. Pope and Buchanan 

{case 4900) which was filed on May 19, 2010, Bauknight brought the suit both as trustee, on 

behalf of the legacy Trust and Attorney General Henry Dargan McMaster. Even though the 

Attorney General (through Bauknight) is a named plaintiff in that suit, the Attorney General 

asserts that no member of the Attorney General's staff has seen the $4.7 million appraisal or 

the legacy Trust documents and that it has no documents to produce. It appears to this Court 

that the appraisal has been referred to in court filings. It, and Legacy Trust documents, were 

requested by plaintiff but not produced. The Order of September 19, 2014 required their 

production, but they were not produced. Because the Attorney General claims that he does 

not have them, there is nothing further this Court can do on the state of this record. lf, on 

remand, the Supreme Court issues any directives on this issue, this Court will make whatever 

rulings are needed at that time. 

ATTORNEYS' FEES AND COSTS UNDER §30-4-100 

Pursuant to this Court's Order of September 19, 2014, counsel for plaintiff filed his 

Affidavit in Support of Application for Attorneys' Fees under S.C. Code §30-4-lO0(b), said 
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affidavit being dated October 20, 2014. The defendant has not filed any opposition to that 

affidavit. Plaintiff's counsel has advised the Court that, in view of the pending Notice of Appeal 

by the Attorney General that it may be premature to issue a final award of fees and costs. 

This Court finds and concludes that the plaintiff is the prevailing party in this action and 

is entitled to an award of attorneys' fees and costs under the statute. In the case of Sloan v. SC 

Department of Revenue, 409 S.C. 551, 762 S.E.2d 687 {2014), the Supreme Court recently ruled 

that the plaintiff was entitled to attorneys' fees where the DOR was late in providing the 

documents requested. In that case, the DOR did not render a final opinion within the 15-day 

determination period of S.C. Code §30-4-30(c). Even though the DOR did ultimately respond by 

producing the documents requested, Sloan was found by the Supreme Court to be the 

prevailing party and entitled to reasonable attorneys' fees and costs. In that case, even though 

Sloan's request for declaratory judgment was mooted by the production of documents by DOR, 

Sloan was still entitled to recover attorneys' fees and costs. The Court finds that Sloan is 

compelling in this case where {a) some documents were produced 11 months after this FOIA 

suit was commenced 5 in another proceeding by an out-of-state judge who found the 

documents to be "public" and ordered them produced, and (b) after this Court ordered the 

production of documents in its September 19, 2014 Order, the defendant did produce 

additional documents pursuant to that Order. 

5 Summer's case was filed in December 2012. On November 14, 2013, United States Magistrate Judge J. Gregory 
Wehrman ruled in a federal case captioned Brown v. Pope (Case No. 3:08-cv-14-WOB) that the retention agreement 
between Brown trustee Bauknight and the Attorney General '"is a public document due to the involvement of the 
South Carolina Attorney General." This agreement is one of the public records sought by plaintiff in this case, and 
it should have been produced pursuant to plaintiffs letter request many months before her suit was brought. 
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This Court finds and concludes that the plaintiff is entitled to attorneys' fees and costs 

under the statute, and this Court will hold in abeyance its ruling on the specific monetary 

amount of such fees and costs until all appeals relative to this case are concluded. 

THEREFORE IT IS ORDERED as follows: 

1. The plaintiffs petition to lift stay is granted. 

2. The documents listed on the Attorney General's privilege log, Attachment G. 
(14 emails and 2 draft letters) shall be produced to plaintiff within 10 days of 
this Order. 

3. The documents listed on the Attorney General's privilege log, Attachment I. 
12 emails) shall be produced to plaintiff within 10 days of this Order. 

4. After plaintiff has reviewed the documents produced, she shall have 10 days 
after receipt of  to request the production of 
any additional documents sought in her Complaint, based on her review of 
the documents produced. 

5. Plaintiff is the prevailing party in this action under FOIA and is entitled to an 
award of attorneys' fees and costs; the Court will determine the amount of 
fees and costs after all FOlA appeals are concluded. 

AND IT 15 50 ORDERED. 

Newberry, SC 
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

Adele J. Pope, 
Plaintiff, 

V. 

Alan Wilson, in his capacity as 
Attorney General of South 
Carolina and James Brown 
Legacy Trust, by Russell L. Bauknight, 
its Trustee 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

_________________ ) 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 2012-CP-40-350 

PLAINTIFF'S REPLY TO MEMORANDA 
OF DEFENDANTS 

-..J 

-.. 
w 

In this FOIA case, Plaintiff Adele J. Pope ("Plaintiff') submits this brief in reply to the 

Memorandum of Alan Wilson, in his capacity as Attorney General of South Carolina ("AG") 

in support of his pending motions to amend, dismiss, for judgment on the pleadings and to 

strike and in reply to the James Brown Legacy Trust's Supplemental Memorandum in 

Support of its Motion to Dismiss and in Opposition to Plaintiffs Motion for Summary 

Judgment. 

I. As to the AG's Memorandum 

In his Memorandum, the AG argues that he is entitled to prevail in this case because: 

he claims not to have received Plaintiffs June 30, 2011 request until he was served with the 

Summons and Complaint herein (to which a copy is attached); he claims not to possess the 

$4.7 million appraisal of James Brown's music empire and related documents; and he 

asserts this case should be dismissed under Rule 12 (b) (8), because the same or similar 

claims are pending between the parties in another action. 

In March 2()13, the AG moved to amend his answer herein and produced certain 
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public documents responsive to Plaintiffs June 30, 2011 request which had not previously 

been released to her by the AG. 

By presenting public documents in this action, approximately a year and a half after 

its inception, the AG has acknowledged that it did indeed possess responsive public 

documents. In Sloan v. SC Dep't of Revenue, 409 S.C. 551, 762 S.E.2d 687 (2014), our 

Supreme Court found that a FOIA plaintiff was entitled to declaratory relief and attorneys' 

fees even where the public body had produced the requested documents three weeks after 

the plaintiff therein filed suit. Likewise, the AG's delayed production of documents herein 

moots nothing. 

The AG further asserts that the Newberry County Court in a FOIA case to which 

Plaintiff is not a party has found that the AG does not possess the $4. 7 million appraisal of 

James Brown's music empire. First, Plaintiff is not bound by a finding in a case to which she 

has never been a party. Second, a public body need not possess a document to make it 

responsive and subject to production under the FOIA. Instead, the FOIA requires a public 

body to release all responsive public documents "prepared, owned, used, in the possession 

of, or retained by a public body." S.C. Code Ann. §30-4-20( c). The statute itself makes clear 

that possession of a document is not a prerequisite to release under the FOIA. As set out in 

Plaintiffs May 2, 2016 Memorandum, the AG moved the Supreme Court to accept the $4.7 

million valuation in 2011 (see Exhibit A), and he also sued Plaintiff and Robert L. Buchanan, 

Jr., in 2010 for, among other things, presenting an inflated valuation of James Brown's 

assets for the purpose of securing a $5 million commission. If true, this claim by the AG 

would constitute a Federal felony. In his Motion to Supplement the Record in Wilson v. 

Dallas, the AG discusses in detail the basis for the valuation [see, e.g., footnote 3 on p. 6 of 
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Exhibit A]. The Motion to Supplement is signed by Sr. Asst. AG C. Havird Jones, and makes 

clear that the AG has "used" the appraisal. 

The AG suggests that he need not produce documents which were later filed in 

Summer v. Wilson, since those are available from the Court's files. The AG points to no 

exception to the FOIA, and Plaintiff is aware of none, which would exempt documents from 

release because they are available elsewhere. 

The AG takes the position that Plaintiffs case must be dismissed for lack of subject 

matter jurisdiction, where he claims that he did not receive her initial June 30, 2011 FOIA 

request. This argument is disingenuous where the AG was served with the Summons and 

Complaint herein nearly five (5) years ago, and has still never made a proper FOIA 

response to Plaintiff. S.C. Code Ann. §30-4-30, which sets out the procedure for making a 

request for release of public documents under the FOIA, prescribes no particular form or 

method for making a request, and Plaintiffs June 30, 2011 request was attached to the 

Complaint herein, which was served on the AG in August 2011. 

In his Memorandum, the AG argues that he has produced all documents responsive 

to Plaintiffs request for "the final and all drafts, signed and unsigned, of the James Brown 

Legacy Trust." Plaintiff notes that, even if the draft documents produced by the AG were in 

fact all responsive documents, the AG did not produce those until approximately eighteen 

(18) months after this lawsuit was filed. His initial response to this action was to move for 

dismissal, asserting that Plaintiff could not seek documents from him under the FOIA in 

light of then-pending discovery motions in Richland County Case No. 2010-CP-40-4900 

("Case 4900"). He continues to take that position in his May 2, 2016 Memorandum. 

II. As to the James Brown Legacy Trust's Memorandum 

The James Brown Legacy Trust, created by former AG Henry D. McMaster (the 
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"McMaster Legacy Trust") argues that it should be dismissed because the McMaster Legacy 

Trust "as challenged by Plaintiff no longer exists." This argument completely overlooks the 

fact that the McMaster Legacy Trust was created by the Attorney General. Plaintiff is 

unable to find a published case, and the McMaster Legacy Trust points to none, in which the 

question of whether a partially-charitable trust created by a public official, acting in his 

official capacity on behalf of the State, could ever be considered anything other than a 

public body. Instead, the cases cited by Plaintiff in her May 2, 2016 Memorandum show 

that even modest in-kind support of an entity can justify a finding that it is a public body for 

the purposes of FOIA 

Additionally, the McMaster Legacy Trust now appears to take the position that it 

does exist and has existed, but is retroactively exempted from FOIA because the Supreme 

Court invalidated the settlement which would have further funded it. A review of the South 

Carolina Trust Code makes clear that a trust is created, even where its source of funding is 

revocable and uncertain. The Reporter's Comments to S.C. Code Ann.§ 62-7-401 (2016) 

make clear that "the property interest necessary to fund and create a trust need not be 

substantial. A revocable designation of the trustee as beneficiary of a life insurance policy 

or employee benefit plan has long been understood to be a property interest sufficient to 

create a trust." (See S.C. Code Ann.§ 62-7-103(11) (2016), where property is defined.) 

Likewise, the funding of the McMaster Legacy Trust, even if affected by Wilson v. Dallas, 

was complete and the Trust created upon the signing of the settlement agreement in 2009. 

The McMaster Legacy Trust may not now avoid the effect of the AG's involvement just 

because it did not turn out as he expected. 

Further, the AG's own public filings indicate that the McMaster Legacy Trust was 

substantially funded prior to the Wilson v. Dallas decision. In their December 22, 2010 
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Brief, Respondents asserted: 

The Settlement Agreement created an entity containing all of 
Brown's probate and non-probate assets (Settlement Entity) 
Additionally, the family members increased the Settlement Entity's 
worth by contributing valuable assets, including federal copyright 
termination rights .... 

The McMaster Legacy Trust goes on to argue that its creation by the AG is 

insufficient to support a finding that it is a public body without a showing of public funds 

passing to or through it. This is simply out of line with applicable case law ( as cited by 

Plaintiff in her previous filings), which makes clear that in-kind contributions are sufficient 

to justify a finding that an entity is a public body. 

The document attached as Exhibit A is one of a multitude filed in Aiken County and 

appellate proceedings in which the AG's office defends the existence and funding of the 

McMaster Legacy Trust. 

As to the McMaster Legacy Trust's argument that Plaintiff is not entitled to her FOIA 

rights as a result of the State, the McMaster Legacy Trust and others having sued her in 

Case 4900, none of the authorities the McMaster Legacy Trust cites support the proposition 

that any citizen is deprived of her FOIA rights as a result of her involvement in litigation 

with the State. 

Conclusion 

For the reasons set forth above and in Plaintiffs other filings herein, Plaintiff asks 

that grant her summary judgment herein and deny the motions of the AG and the McMaster 

Legacy Trust. 
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May 16, 2016 

6 

Adam T. lvernail 
Law Office of Adam T. Silvernail, LLC 
1905 Marion Street 
Post Office Box 7995 
Columbia, South Carolina 29202-7995 
Telephone: (803) 779-1770 
adam@silvernaillawfirm 

Attorney for Plaintiff 
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THE STATE OF SOUTH CAROLINA 
Io ne Supreme Court 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

Doyet A. Early, Ill, Circuit Court Judge 
Case No. 2008-CP-2-1647 

Alan Wilson, in his capacity as Attorney General of the State of South Carolina; Daryl J. Bro~ 
on behalf of his minor children, Lindsey B. and Janise B.; Deanna J. Brown Thomas, on behalf 
of her minor child, Jason L.; Yamma N. Brown, on behalf of her minor children, Sydney L., 
Carrington L., and Tonya B.; Vanisha Brown; Larry Brown; Tommie Rae Hynie Brown; and 
James B., through his Guardian ad Litem ....................................................... Respondents, 

v. 

Albert H. Dallas, Alfred A. Bradley, and David G. Cannon, Individually and as (purported) 
Trustees of the James Brown 2000 Irrevocable Trust; Adele J. Pope and Robert L. Buchanan, Jr., 
Personal Representatives of the Estate of James Brown and Trustees of the James Brown 2000 
Irrevocable Trust; Terry Brown; Romunzo Brown; Forlando Brown; Cinnamon N.M. Paris; 
LaRhonda Petitt; Jeanette Mitchell; and Russell L. Bauknight, as Special Administrator and 
Special Trustee for the Estate of James Brown and the James Brown 2000 Irrevocable Trust, 

of whom Robert L. Buchanan, Jr. and Adele J. Pope, as Personal Representatives of the Estate of 
James Brown and Trustees of the James Brown 
2000 Irrevocable Trust are ................................................................................. Appellants, 

And Albert H. Danas, Alfred A. Bradley, and David G. Cannon, Individually and as (purported) 
Trustees of the James Brown 2000 Irrevocable Trust; Terry Brown; Romunzo Brown; Forlando 
Brown; Cinnamon N.M. Paris; LaRhonda Petitt; Jeanette Mitchell; and Russell L. Bauknight, as 
Special Administrator and Special Trustee for the Estate of James Brown and the James Brown 
2000 Irrevocable Trust are .............................................................................. Respondents. 

In re: The Estate of James Brown and The James Brown 2000 Irrevocable Trust u/a/d/ August I, 
2000. 

MOTION TO SUPPLEMENT THE RECORD PURSUANT TO 
RULE 212(b), SCACR, OR IN THE ALTERNATIVE, TO TAKE JUDICIAL 

NOTICE OF RECORDS FILED IN A RELATED PROCEEDING 

TO: THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES OF THE 
SOUTH CAROLINA SUPREME COURT: 
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Respondents respectfully request that this Court supplement the record of this appeal to 

include (1) Internal Revenue Service ("IRS") Federal Estate tax records that were received by 

Respondents after filing their initial brief on December 22, 2010, and that are related to the date 

of death valuation of the estate and the tax consequences of the settlement agreement and (2) the 

Supplemental Inventory and Appraisal of the James Brown Estate ("Estate") related to the date 

of death valuation and appraisal of assets for the Estate. In the alternative, this Court may take 

judicial notice of these documents as they were filed in the probate court or issued by the IRS in 

related proceedings. 

FACTUAL BACKGROUND 

Tiris appeal presents a unique situation: it concerns an ongoing estate and trust that are 

continuing to be administered in the normal course of estate and trust administration, and matters 

relating to their ongoing administration are relevant to this appeal. Although the documents that 

Respondents seek to include in the record had not been prepared and were thus not available 

when the circuit court issued its May 26, 2009 Order approving the Settlement Agreement, the 

Supplemental Inventory and Appraisal should properly be considered in this appeal as it was 

filed as required by the South Carolina Probate Code in the ongoing probate proceeding, and the 

IRS tax records should properly be considered because they were created as a result of an 

independent IRS audit of the Estate. 

The Supplemental Inventory and Appraisal and IRS tax records refute factual assertions 

that the Appellants make to support their legal positions before this Court. Because these 

documents provide support to the circuit court's decision to approve the settlement agreement, 

their inclusion in the record would neither undercut the circuit court's decisio~ nor hamper 

appellate review of it. Cf Queen's Grant JI Horizontal Prop. Regime v. Greenwood Dev. Corp., 

2 

872



368 S.C. 342, 373, 628 S.E.2d 902, 919 (Ct. App. 2006) ("Issue preservation rules are designed 

to give the trial court a fair opportunity to rule on the issues, and thus provide [the Court] with a 

platform for meaningful appellate review."). 

ANALYSIS 

In their brief, Appellants argue: (1) that the settlement will cause serious tax problems for 

the James Brown Estate and Trust (the "Estate and Trust"); and (2) without the aid of a 

professional appraisal, Appellants contend that the combined Estate and Trust are worth roughly 

$100 Million. Specifically, Appellants make the following misleading representations to this 

Court: 

Tax Consequences: 

• On page seven (7) of their brief, Appellants state that "the settlement would cause the 

loss of the estate tax deduction, resulting in about 50% taxes and interest." 

• On pages thirty-eight to thirty-nine (38-39), Appellants devote a section of their brief to 

argue that the settlement will cause serious tax problems. They note that the "settling 

parties offered no evidence to refute the evidence of a likely tax disaster. Instead, their . . 

counsel reassured the court that they were ~dedicated' to preventing it." Id at 39. 

Valuation: 

• On page five (5), footnote five (S), of their brief, despite never having obtained a 

professional appraisal, Appellants state that the late J~es Brown's assets have been 

valued at roughly $80-120 Million. 

• On page thirty-two (32) of their brief, Appellants note that the trust could be funded with 

$ 100 Million. 

See Final Brief of Appellants at pp. 5, 7. 32, 38-39. 

Following the circuit court's approval of the Settlement Agreement and after Appellants 

entered their notice of appeal, Russell L. Bauknight ("Mr. Bauknight") engaged a nationally 

recognized firm to conduct the valuation and appraisal of the Estate and Trust. This is the first 
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professional valuation and appraisal of the James Brown music assets since James Brown passed 

away on Christmas Day 2006. The valuation and appraisal work is now complete. As required 

by S.C. Code Ann. § 62-3-706, Mr. Bauknight filed the Supplemental Inventory and Appraisal 

at the Aiken County Probate Court (Supplemental Inventory and Appraisal, Appendix R. pp. 1-

6). To protect the Estate and Trust, Mr. Bauknight filed the Supplemental Inventory and 

Appraisal under seal. 

Furthermore, following the circuit court's approval of the Settlement Agreement and after 

Appellants entered their notice of appeal, the IRS continued to conduct an independent audit 

involving the valuation of the James Brown Estate and Trust. The IRS Auditors reviewed all 

estate tax issues surrowiding the James Brown Estate and Trust, including the tax consequences 

of the subject Settlement Agreement. The Respondents received the IRS Proposed Estate Audit 

Examination Report ("IRS Audit") on December 27, 2010. (IRS Proposed Estate Audit 

Examination Report, Appendix R. pp. 7-11). Respondents and the IRS agreed to all adjustments 

concerning the IRS Audit, and the Respondents received the Final IRS Estate Closing Letter 

("Closing Letter'') on January 31, 2011.1 (Final IRS Estate Closing Letter, Appendix R. pp. 12~ 

15). As noted above, the Respondents received each of these documents after filing their initial 

brief on December 22, 2010. 

As noted in the IRS Audit, after reviewing the settlement agreement, the IRS specifically 

concluded that, pursuant to the Internal Revenue Code, the charitable deduction applied and that 

"[t]he charitable deduction has been calculated in accordance with the Settlement Agreement 

dated August 10, 2008, as amended March 3, 2009." (Appendix R p. 11). Further, the IRS 

Because Appellants filed the initial tax return that was subject to the audi~ the IRS as a matter of 
course separately notified the prior fiduciaries that the incorrect estate valuation had been corrected and 
that the audited return had been accepted. (Appendix R. pp. 13-14). Appellants have since infonned 
Respondents that they disagree with the IRS Final Closing Letter. 
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Audit fowid that the marital deduction applied: "[t]he marital deduction has been calculated in. 

accordance with the Settlement Agreement dated August IO, 2008, as amended March 3, 2009." 

(Appendix R. p. 10). Respondents argued in their brief that this deduction would apply and that it 

favored a finding that the Settlement Agreement was just and reasonable. Final Brief of 

Respondents, at 35-36. (The tax return previously filed by Appellants did not seek the marital 

deduction.) Finally, as noted in the Closing Letter, the Settlement Agreement resulted in zero tax 

liability to the Estate. (Appendix R. pp. l 3-14 ). 

The IRS Audit and Closing Letter show that the IRS rejected Appellants' contention that 

the settlement agreement will cause additional tax liability, but instead, that the Estate is owed a 

$10,000 federal tax refund due to Appellants' overpayment. (R.p. 2760 (Estate Accounting filed 

by Appellants, first entry on the page: "US Treasury - payment towards Estate Taxes ... 

$10,000"); (Appendix R. p. 7 ("The re~ though not final, shows that the estate is entitled to a 

refund."); (Appendix R. pp. 12-15 (adopting audit, accepting return, and making final 

determination that no estate taxes are owed: "0.00.")). Additionally, these documents further 

underscore Respondents position that the Appellants are not professional fiduciaries and are ill­

equipped to manage the Estate and Trust. 

The Supplemental Inventory and Appraisal, the IRS Audit, and the Closing Letter reveal 

that on the date of death, the James Brown Estate and Trust were actually valued at roughly $6.5 

Million.2 Referring to the intellectual property-royalty interests, reversions rights~ etc.-the 

IRS Audit revealed that, "[ v ]aluation of these interests was corrected to fair market value based 

2 The Supplemental Inventory and Appraisal accounts for only probate assets; it does not include 
the home of the late James Brown that is valued at roughly $1.2 Million. That is the case because at the 
date of his death, the Trust owned the home and trust assets are not considered probate assets. (The Trust 
still owns the home.) The date of death, gross estate value reported to the IRS included the home, as both 
probate and non-probate assets must be reported for tax return purposes. Accordingly, the Estate and 
Trust were valued at roughly $6.5 MiJlion. (Appendix R. p. 10). 
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upon expert opinion and financial analysis,,-that is, the independent professional appraisal 

authorized by Mr. Bauknight, as audited and accepted by the IRS. (Appendix R. p. 9). 

Consequently, the IRS rejected Appellants' prior inexpert notion that James Brown,s royalty 

interests and reversion rights were worth approximately $84 Million dollars. Accordingly, the 

date of death valuation of these taxable interests was corrected from $84 Million to $4.697 

Million.3 (Appendix R p. 9). This IRS finding, based upon its own independent review and 

valuation, directly and incontrovertibly refutes Appellants' contention that: (1) the Settlement 

Agreement will cause the Estate to lose the charitable deduction; (2) that the Settlement 

Agreement creates additional tax liability; and {3) that on the date of death the Estate was worth 

$80-120 Million dollars. Absent the inclusion of the Supplemental Inventory and Appraisal, the 

IRS Audit, and the Closing Letter, the Court is left with a factual and legally inaccurate probate 

and circuit court record. 

Although these documents were not presented (could not be presented) to the circuit 

court because they did not exist at that time, this Court should consider the evidence. See CSX 

Transp., Inc. v. City of Garden City, 235 F.3d 1325, 1330 (11th Cir. 2000) (noting ''the inherent 

equitable power to allow supplementation of the appellate record if it is in the interests of 

justice"); see also In re ADV Indus. Inc., 797 F.2d 1004, 1012 (D.C. Cir. 1986) ("Normally, of 

course, [courts] are not required to consider evidence presented for the first time on appeal . . . 

[but] [i]t is within the discretion of the court ... , however, to make limited exceptions to this 

3 While this figure may appear low, it is the date-of-death value that controls for purposes of the 
Federal estate tax return and the probate inventory and appraisal. Furthermore, this final figure accurately 
accounts for the debts of James Brown including the outstanding bond executed by Mr. Brown during his 
lifetime whereby he exchanged the rights to his royalty stream for a lump sum payment of $26 Million. 
Once the bond debt is retired, the royalty stream will flow to the Settlement Entity where it will be 
apportioned among the settling parties-which includes the charitable trust that will fund scholarships to 
needy children attending schools in South Carolina and Georgia. 
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rule when 'injustice might otherwise result."' (citing and quoting Singleton v. Wulff, 428 U.S. 

106, 121 (1976)). Here it would appear unjust for this Court to rely on Appellants' assertion that 

the Settlement Agreement will cause additional tax liability to the Estate when the IRS has 

clearly rejected that contention. Accordingly, these documents are relevant to the current appeal, 

as they are official records of the Estate that contradict Appellants' misleading valuation and tax 

assertions contained within their brief. 

CONCLUSION 

As the IRS has independently concluded, the Settlement Agreement does not create 

additional tax liability to the James Brown Estate. In fact, the Settlement Agreement has reduced 

the tax liability to the James Brown Estate. Due to the nature of the underlying proceedings, the 

ongoing probate record on which Appellants' base their appeal must be considered. Absent a 

complete record, this Court does not have an accurate picture of the underlying probate 

proceeding. As a result, Appellants may inequitably benefit through their own fiduciary inaction 

in failing to properly value the Estate and in turn claiming a right to receive a $5 Million dollar 

commission4 based upon their prior unsubstantiated position that the Estate was wofl:h $80-120 

Million. 

Alternatively, Respondents would respectfully request that this Court talce judicial notice 

of these records for they were filed in a lower court or issued by the IRS in a related proceeding. 

See Ins. Comm 'n of S.C. v. New S. Life Ins. Co., 270 S.C. 612, 635-36, 244 S.E.2d 289, 301 

(1978). Furthermore, pursuant to Rule 208(b )(7), SCACR, because the IRS Audit and Closing 

Letter were received after Respondents filed their initial brief, it would appear appropriate for 

this Court to recognize the IRS records as supplemental authority to Respondents' brief. 

4 Appellants are presently pursuing a $5 Million dollar fee petition against the Estate and Trust 
based upon their incorrect representation that the Estate and Trust was worth approximately $80-120 
Million. (R. pp. 2879-80). 
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