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Adele J. Pope, Esq.
1228 Walnut Street
Newberry, South Carolina 29108

Re:  Request for documents under the South Carolina Freedom of Information

Act

Dear Ms. Pope:

I am in receipt of one letter from you dated July 19, 2011, and five letters from
you dated July 20, 2011, requesting certain documents pursuant to the South Carolina
Freedom of Information Act (“FOIA™). I have also been notified by attorneys in the Civil
Division of the South Carolina Office of the Attorney General (“SCAG”) that you refer to
a request dated June 30, 2011 in a motion filed by you in a South Carolina circuit court
case. Please be advised the only direct requests I have received from you during the June
to August 2011 time period are the six referenced above, If there is a request dated in
June 2011 that was not received by this Office, but that you represent you drafted and

sent on June 30, 2011, if you will forward it to me within the next five (5) business days,
I will expedite the response to if,

Responding to your letters dated July 19, 2011 and July 20, 2011 is difficult, as I
have been informed there are several pending motions filed in Case No. 2010-CP-40-

4900 in the Richland County Circuit Court and that several of the pending motions relate

to the documents you are currently seeking to obtain through the FOIA requests. I have
been informed there are at least three related motions that relate to the FOIA request: (1)
a “Motion for Protective Order Concerning Various Documents Requested by Defendant
Adele J. Pope™ filed July 5, 2011, filed by the Plaintiffs; (2) a “Motion to Compel
Discovery” dated June 7, 2011, filed by your counsel; and (3) a “Motion to Compel
Production of Contingency-Fee Contract and Related Documents Prior to Hearing on
Motion for Injunction”, dated July 26, 2011, filed by your counsel.

While there exists an ongoing case in which I have been informed both a
“Motion for Protective Order” and a “Motion to Compel Discovery” are outstanding, it
seems premature for me to release the requested documents. I am not involved in the
civil case in any way and believe the wisest thing to do is to let the presiding judge make
the decision on which items, if any, are to be produced and which, if any, are not.

aamd



Adele J. Pope
August 5, 2011
Page 2

The FOIA was designed to give the public and the press access to the workings of
their govermment, FOIA is not designed to supplement the rules of civil or criminal
discovery. For these reasons, I propose to put your requests on hold pending the outcome
of your current litigation. Once litigation is complete, I would then provide you with all
of the information you have requested that is available (i.e. not exempt) pursuant to the
Act. In the meantime, I will also forward copies of all six letters to the Civil Division and

ask that they be treated as discovery requests in the ongoing litigation referred to above,
if appropriate.

Sincerely yours,

6&%5_’5 .hwv&{s-(;_mv %
Tracy A. Meyers
Senior Assistant Attorney General

TAM/tpn

476



Aanc ) 20/

@ &t 2 &

1228 Walnut Street
Newberry, South Carolina 29108

August 7, 2011 BY FAX AND FIRST CLASS MAIL

=
Tracy A. Meyers, Esquire ,—5 f_:" 5 T
Senior Assistant Attorney General s o 2T
Office of the South Carolina Attorney General of oM
Post Office Box 11549 2= E g )
Columbia, South Carolina 29211 Jz @ >
Facsimile 803-734-3677 s

Re:  Request for Documents under the South Carolina
Freedom of Information Act

Dear Ms. Meyers:

I received today your letter of August 5, 2011(copy enclosed), and respond as
follows:

1. I do not address your comments about my June 30, 2011 FOIA request to
Attorney General Wilson, with copies provided to AG Wilson's counsel in Case 2010-
CP-40-4900 (“Case 4900"). This matter is the subject of pending litigation.

2. With respect to your comments regarding my FOIA requests of July 19 & 20,
2011, which you have denied:

a. The difficulty you state you have in complying with my FOIA requests pales in
comparison to the difficulty, as here, of a private citizen seeking the truth

as found in public documents when she has been falsely accused by the State
of South Carolina, through its Attormey General, of civil and criminal impropriety
in a tort suit brought by a private, contingency-fee law firm seeking tens of
millions of dollars in alleged actual and punitive damages.

b. You assert that my not obtaining these public documents through FOIA is
“the wisest thing to do.” | respectfully submit one does not have to be wise
to exercise his rights under FOIA.

c. I know of no FOIA provision authorizing you to “put [my] requests on hold
pending the outcome of your litigation.”

d. l'know of no FOIA provision which aliows the Attorney General
to refuse compliance with FO!A until “litigation is complete.”

477
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Ltr. to Ms. Meyers

August 7, 2011

Page 2

*i*i*t*****************i***t***i*********************************wi***************************t*****
e. 1 know of no FOIA provision which allows the Attorney General to refer FOIA
requests “to the Civil Division and ask that they be treated as discovery requests
in the ongoing litigation referred to above, if appropriate.”

f. Itis my understanding that from 2003 - 2011 former AG McMaster brought
only about 7 lawsuits using outside private counsel (“Special Counsel”), all of
whom were engaged on a contingency-fee basis, and required to execute
Retention Agreements which had some standard provisions.

g. Itis my understanding that all such Retention Agreements require compliance
with FOIA.

h. ltis my understanding that Case 4900 is the first and only time AG McMaster
retained Special Counsel to sue S. C. citizens rather than multi-national
corporations.

i Itis my understanding that AG McMaster's Retention Agreements
with Special Counsel specifically assert that they are public documents.

j. 1tis my understanding that all Retention Agreements — other than

possibly the Retention Agreement with Sweeney, Wingate and Barrow

to sue Robert L. Buchanan, Jr. and me — provide that Special Counsel may not
receive compensation from any source other than a portion of the State's
recovery.

k. Itis my understanding that AG McMaster’s announced policy [October 2,
2009] with respect to campaign contributions from Special Counsel was that he
would not accept them, but that he accepted a $1,000 contribution from a
principal of the Sweeney, Wingate & Barrow Firm shortly after they were
engaged to ~ and did — sue me.

. 1tis my understanding that all other Retention Agreements of AG McMaster
require the Attorney General or an assistant sign all pleadings.

m. Itis my understanding that before engaging the Wingate Firm to

sue Robert Buchanan and me, AG McMaster's announced policy was to use
Special Counsel only where the size and complexity of the litigation and
government budget restraints made him unable to handle the case himself,

n. ltis my understanding that AG McMaster's delegation to Russell Bauknight
of the authority to sue Robert Buchanan and me “on behalf of” Henry Dargan
McMaster in his Capacity as Attorney General of South Carolina is without
precedent both in this State and the Nation.
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Ltr. to Ms. Meyers
August 7, 2011

unn---u—n.......w..—-xu----;xuwwuwu-u.uun--n-nuu.uu-uununnnn;n-wu---ux-uwuu-n.uunuuunn-un-u-n-nnuw---..u----.;

| respectfully request that you immediately reverse your denial of my FOIA

request for these public documents and notify me by phone at (803) 413-0753 when |
may pick them up.

Kindly inform me by noon Tuesday, August 9, 2011 if you will reverse your

position and comply with my FOIA requests. If not, it is my intention to take appropriate
measures to secure the requested documents.

iincerely,

Adele J. Pope
AJP/ja
Enclosure: Ltr. of Tracy A. Meyers
Sr. Assistant Attorney General dtd. 8/5/2011
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1228 Walnut Street
-‘Newberry, South Carolina 29108
or 8
m2
June 30, 2011 xm &
ow
w-' - w
Q3
Custodian of Records 2= U
. The James Brown Legacy Trust = o @
“Post Office Box 1330 »n o
Columbia, South Carolina 29202 7
Re: ‘Request for Documents ander the South Carohna Freedom of
Information Act -
‘Dear Madam or Sir:

SHMIN

'I'hxslettermnrequestforaecastoﬁw;mbhcrecordshstedbelowmumtmtthouﬂ: ,

Carolina Freedom of Information Act. -
I would like to receive cdpies of the following documents:

I can be reached at (803) 413-0753 to schedule an appointment to pick up these copies.

Smcethmmqwntpnmmﬂybmﬁmﬁugmalpubhc,lmqumthatmymhor
oepyingfeabewawed,bnthllpayaﬂrequhedcopymgcosts . L

Sincerely,

T e

Adele I Pope” °

000028

The final and all drafls, slgned and unsigned, of the James Brown Legacy Trust.

© ALNNOD Ay

a3md




i lf .
® cONTY'
- LP&“B
QICH \: E.D
As STATE OF SOUTH CAROLINA v ? P79 COURT OF COMMON PLEAS
COUNTY OF NEWBERRY D tdﬂ s Gvﬁ,‘}l ‘Action No. 2011-CP-36-364
‘a & -

Adele J. Pope, _
AFFIDAVIT OF ADELE J POPE

OPPOSING MOTION OF
McMASTER'S LEGACY TRUST
TO DISMISS

Plaintiff,
V.

)
)
)
)
Alan Wilson, in his capacity as ) .- _
Attorney General of South Carolina, ) o) s ~
) = &
)
)
)
)

and James Brown Legacy Trust, by e

Russell Bauknight, its Trustee P

e © 5 E
SCANINE = r; M
o eu
o
wv
L

Personally appeared before me, Adele J. Pope, who being duly sworn, deposes

EERQD 40

PRERIS,
Sd :;vl’:‘llng

Defendants.

and says:
1. This affidavit is based on my personal knowledge and belief.
2. | incorporate by reference my Affidavits dated August 1, 2011 and September
6, 2011 on file herein, both of which were based on my personal knowledge and beliefs.
3. Ireaffirm my belief that McMaster's Legacy Trust is a Public Body as defined
in the South Carolina Freedom of information Act (“FOIA™), and that no suit, so far as |
know, is pending in any Court to declare McMaster's Legacy Trust a Public Body
under FOIA.
4. | reaffirm that, so far as [ know, in the more than 20 James Brown cases filed
in Aiken County, the 1 in Richland County, the 3 or 4 Federal District Court Cases, the 1
New York case, and others, nobody has asked for relief under FOIA.
5. The vast majority of the James Brown cases, many still pending, were
commenced in the Aiken County Probate Court where, in my 35 years as a Trust and

i
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Estate fawyer, | do not reéa!l anyone asserting a FOIA Suit could be commeniced.

6. My FOIA request is for the State/AG to produce communications with
Rqsseﬂ Bauknight, the PR of Brown's Aiken County Estate, related to Bauknight's
outrageous assertion in a sworn Inventory & Appraisement (“1&A") filed in the Aiken
County Probate Court in May 2011 that Brown's worldwide music empire was worth
less than $4.7 Million when he died.

7. On May 6, 2006 AG Wilson's Office asked our S. C. Supreme Court to
supplement the record on appeal { “ROA”") in an Aiken County appeal with Bauknight's
$4.7 Million, and said it was the correct value of Brown's music empire. | want to
know what basis the State had for this representation to our highest Court.

8. 1 believe the public and | have a right to know why the Attomey General of
South Carolina, who, as the State’s chief law enforcement officer, enforces the tax
laws, securities fraud, and criminal actions against violators of FOIA, would tell our
Supreme Court that Brown's assets are worth less than 1/15 what every fiduciary other
than Bauknight who has served James Brown has asserted under oath was their value
~ about $100 Million ($85 Million after Brown's debt to the New York Teachers)

9. | believe the public and | have a right to see the LegacyTrust created by AG
McMaster in his official capacity, and to know whether that Trust, now under the direct
control of AG Wilson, is a public body under FOIA.

10. | believe 1 have a right to obtain these and other public documents | have
requested since June 30, 2011, which may support my belief that there has been
wrongdoing within the Office of AG McMaster, and now AG Wilson's office.

11. 1 aminformed and believe that the valuation documents | request will show

2
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that AG Wilson's office was incorrect and had an improper purpose when it asked our
Supreme Court to accept Bauknight's $4.7 Million value, instead of the true $100 Million
{385 Million after TIAA) value of Brown's worldwide music empire.

12. Some documents which support my belief are:

a. 1 & A of Alfred Bradley:and Albert Dallas, two of Brown's three original

Personal Representatives (Prs) filed in Aiken County on November 15, 2007
showing value of about $100 Million ($85 Million after the TIAA Debt);

b. Swomn Estate Tax Return of Robert L. Buchanan, Jr. and me
filed with the IRS on September 25, 2009, showing value of James Brown's
worldwide music empire at about $85 Million;

¢. Sworn| & Afiled by Bauknight in Aiken in May 2011. Asserts value of Brown's
worldwide music empire is about $4.7 Million;

d. Retumn of Appellants [Bob Buchanan and me] to motion of AG

Wilson/Bauknight o Supplement ROA with $4.7 Million purported value, appeal

from Aiken County Case 2008-CP-02-1647 (“Case 1647"),

g. July 2011 Order of 8.C. Supreme Court declining to supplement ROA; and

h. The April 2011 draft article Jeff Smith and | wrote: “Private Foundations,

Copyright Heirs and Musical Millionaires — Why The James Brown “| Feel Good"

Trust doesn't..” describing Bauknight's intentional devaluation of Brown’s assets

to benefit Terry Brown.

13. | aminformed and believe that when McMaster put James Brown's name
on the Legacy Trust he created in late 2008 or early 2009 to destroy James Brown’s
real Estate Plan, he intended for people to believe James Brown had created it. Brown
did not.

14. McMaster's Legacy Trust was never a part of James Brown’s real Estate

Plan. it was created by McMaster and Bauknight as the vehicle for funneling about

$50 Million away from the needy and deserving students Brown’s real Estate Plan
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intended to help, and giving it to relatives and claimed heirs Brown intentionally
disinherited from his worldwide music empire.

15. Brown's real Estate Plan consists of his Will arid the James Brown 2000
Irrevocable Trust — both dated (and the Trust funded) August 1, 2000 which all of
Brown’s fiduciaries other than Bauknight have vigorously defended.

16. Brown's real Estate Plan left his entire $100 Million worldwide music empire
($85 Million after the TIAA debt) to education, principaily for scholarships for needy and
deserving students through The James Brown “I Feel Good" private foundation.

17. Under Brown’s real Estate Plan the $80 Million *| Feel Good” Trust was
slated to be South Carolina's largest private foundation dedicated solely to provide
education benefits for needy and deserving students.

18, Although Brown’s original fiduciaries, Dallas, Bradiey and Cannon (the
“Dallas Group”), fully supported the Estate Plan, Cannon and Dallas’ personal
wrongdoing overshadowed their support of the Estate Plan.

19. As Lewis & Babcock (the “Lewis Firm") learned of the respective wrongful
acts of their fiduciary clients in the Dallas Group, they took appropriate action, and were
relieved as counsel.

20. By contrast, as Cannon and Dallas’ bad acts were revealed, AG McMaster's
Office ordered a SLED investigation but then continued for years to have secret
meetings and communications with Cannon, Dallas and their advisors.

21. And McMaster continued to accept large political contributions from Powell
Goldstein, LLP, Atlanta lawyers for Cannon, Dallas, Brown’s son Terry and Brown's
grandson Forlando (William) — as well as the Cox Group Investors (with Terry and

4
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Forlando as members). All advanced a plan to seli/buy the James Brown assets for
$90 Million - $102 Million; create and IPO; and pay the options or “kickback” demanded
by Cannon and Dalias.

22. A quick review of some of the matters in which Bob Buchanan and | were
involved with Dallas, Cannon, the Lewis Firm and others follows:

a. In July 2007, Bob Buchanan and |, with an attorney from the Lewis Firm,
discovered that Cannon had taken $900,000.00 from the 2000 Trust in 2006

b. In July Powell Goldstein, Cannon and Dallas, without our knowledge or the
knowledge of the Lewis Firm, tried to secretly move the 2000 Trust, including
The James Brown “| Feel Good” private foundation, to Georgia to escape S. C.
Court scrutiny.,

c. In August 2007 Cannon resigned and Jg. Early released the Lewis Firm
from its obligations to him, while it continued to represent Dallas and Bradley.

d. In September and October Dallas and Cannon, without the assistance of the
Lewis Firm, filed $10+ Million in commissions claims against the Estate and
developed a secret relationship with McMaster’s Sr. Assistant.

e. By November 2007 Cannon’s secret cash purchase of a Million Dollar

retirement home in Honduras was discovered, and it was known that more

than $7 Million had been misappropriated from Brown and the 2000 Trust

since 1999 while Dallas and Cannon served as his fiduciaries.

f. At hearings from November 15 -20 Cannon took the 5%; Jg. Early and the

Lewis Firm recommended that Dallas & Bradley resign, which they did; and

Bob and | were appointed Brown's PR/Trustee, with all duty and authority

as if appointed by Brown.

g. From November 2007- April 2008 AG McMaster, working with Dallas,

Forlando and their advisors, tried to help undo Dallas' resignation.

23. in February 2008 the Brown's Estate/2000Trust, through court-appointed
counsel Kendall Few and James Gilreath, sued Dallas and Cannon, with others,

seeking 12+ Million misappropriated from Brown, the Trust and Brown Entities since
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1999.

24. Although McMaster's Sr. Assistant told the Court in November he was
seeking a SLED investigation of Cannon, and McMaster knew of the $12+ Million
misappropriation, McMaster’'s Office retained close ties with them while McMaster
received and/or solicited big campaign contributions from the 40+ lawyers involved in
the James Brown matters.

25. h February 2008, McMaster and Forlando appeared on WIS TV.
McMaster said: “What the State is saying is that money should go to the needy children
through the trust for education.”

26. The WIS article said:

...[Brown’s] assets contain his 60-acre Beech Island home and even more
importantly, right to James Brown's image and music. All togsther the
estimated worth is more than $100 million. “So the children”, McMaster
says, “the needy children stand o gain a lot.”

27. When asked if he was concerned that litigation filed in December 2007 by
some of Brown’s claimed heirs, would dissipate Brown's assets, McMaster said:

There is a concern some could be whittted away, but we think there

is s0 much money involved because the name is so big and the rights to
his image - really a valuable thing. We're trying to look at

this in the long term.

28. Between October 2007 and March 2008 the Terry/Forlando/Cox Group, now
all represented by Powell Goldstein, officially formed “TJBL, LLC" because Bob and |
said it was not authorized to use “The James Brown Legacy. “ TJBL made three
separate $30 Million to $102 Million proposals to purchase the Brown assets.

29, On March 31, 2008 Powell Goldstein, LLP made a $1,000 contribution to

McMaster's campaign.
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30. On April 8, 2008, after a full hearing, Jg. Early dismissed AG McMaster's
Office’s and Dallas’ attempts to get rid of Bob and me, and found that all of Bob's and
my service as both SA s and PR/Trustees to that date had been both ethical and
appropriate.

31. On July 30, 2008 AG McMaster wrote Bob and me confirming he supported
us as 2 or Brown’'s 3 permanent trustees — provided we were properly appointed under
Brown'’s real Estate Plan, which we were.

32. Eleven days later, on August 10, 2008 McMaster secretly contracted with
some of Brown's ¢laimed heirs, all disinherited from Brown's: music empire, to:

a. Get rid of Bob and me;

b. Take more than 50% of The James Brown “| Feel Good” Trust

from needy and deserving students; ignore Brown two valid Estate Plans;

and give about $50 Million to some of Brown's disinherited relatives and

claimed relatives.

c. Create the “Settlement Entity”, now McMaster's Legacy Trust, and

place Brown’s assets under the direct control of AG McMaster - now AG Wilson.

33, Inlate 2008 or early 2009 McMaster and Bauknight created the Legacy
Trust.

34. Onorabout January 17, 2009 McMaster filed an unsigned, incomplete
copy of the Legacy Trust in Aiken County.

35. in February 2009 Bradley and Dallas sought to remove Bauknight for cause
for recommending what McMaster did to the Aiken Court. A copy of that complaint is
attached as Exhibit A.

36. On March 26, 2009, a second, modified, incomplete, unsigned copy of the
Legacy Trust was filed in Aiken County.
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37. On April 6, 2009 AG McMaster's Senior Assistant told the Aiken Court:

THE ATTORNEY GENERAL IS GOING TO ...MAKE SURE IT iS

TAKEN CARE OF AND WE HAVE CONTROL OVER THE CHARITABLE

TRUST AND SETTLEMENT ENTITY, SO WE'LL MAKE SURE

THIS CHARITABLE TRUST AS SET UP PER THIS SETTLEMENT

‘WILL BE CARRIED FORTH PROPERLY...

38. In May 2011 AG Wilson's Office asked our S. C. Supreme Court to accept
Bauknight's $4.7 Million valuation of Brown's $100 Million music empire as correct.
Why?

39. AG Wilson has refused to comply with 7 clear, proper FOIA requests since
June 30, 2011. Why?

40. 1 aminformed and believe that the threat made by David Black, Esquire,
attorney for Bauknight as trustee of McMaster's Legacy Trust to sue me if | exercised
my FOIA rights, was inappropriate.

41. My FOIA request for a copy of McMaster's Legacy Trust - now controlled by
AG Wilson — seeks important information to which | believe | am entitled regardiess of
the progress or-outcome of the Aiken appeal, the Richland Case, the pending Aiken
Cases, or any other matters that are pending.

42. As recently as July 2011 Dallas - like all fiduciaries who have served James
Brown except Bauknight — has confirmed in the public media that what McMaster's
office did to Brown's Estate $100 Million music empire was outrageous.

43. | am informed and believe the engagement by Bauknight/the State of one
of the State's most distinguished and powerful litigation firms, Lewis & Babcock, LLP, to
prevent Wilson's compliance with my FOIA requests signals AG Wilson’s resolve to

cover up wrongdoing within his office.
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44, In my 35 years as an attorney advising estates, trust and fiduciaries, | am
unaware of any suggestion that a FOIA suit should - or could legally — be brought in any
Probate Court.

45. | am informed and believe that it diminishes our free society for Attorney
General Wilson —who instructs State Agencies on FOIA compliance AND prosecutes
those who violate FOIA —to refuse to comply with proper FOIA requests for public
documents, and assist or support an entity he controls in violating FOIA.

46. [ aminformed and believe that the 18A filed by Dallas and Bradley on
November 15, 2007 accurately values the James Brown's more than 800 published
songs and Publicity Rights at about $85 Million (after the TIAA debt), and the
documents | seek under FOIA will support that fact.

47. From August 10 - November 20, 2007, the Lewis Firm and its clients Dallas
and Bradley, maintained control over the 80+ boxes of public documaents Judge Early
ordered placed at a central location in his August 10, 2008 Order, so that all Interested
Persons could inspect and copy them. AG Wilson is now trying to conceal even these
public documents from public view.

48. This affidavit is based on my personal knowledge, including knowledge from
seven months of direct dealings with the Lewis Firm and their clients Cannon, Dallas
and Bradley, as court-appointed Special Administrator, with Bob Buchanan, of the
Estate of James Brown; the review of tens of thousands of public James Brown records
of which Bob Buchanan and | were custodians from November 20, 2007 until May 26,

2009; and my review of other public records.
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FURTHER DEPONENT SAYETH NOT.

SWORN TO before me this
12th day of Sgptember, 2008
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. 2
EXRBIT A

STATE OF SQUTH CAROLINA ) IN THE PROBATE COURT
COUNTY OF AIKEN ) Case Number __
Albert H, Dallas and Alfred A. Bradley, )
_ )
Pctitioners, ) _
) PETITION TO REMOVE RUSSELL L.
vs. ) BAUKNIGHT AS SPECIAL TRUSTEEOF
| ) THE IRREVOCABLE TRUST _. &
Russell L. Bauknight, ) AGREEMENT OF JAMES BRﬂWNu =4
) = &
Respondcnt. ) R, o2
D) SO T 9
: e ’ e
S
Petitioners Albert H. Dallas (“Dallas”) and Alfred A. Bradley (“Bradiey”), t@mplaining<
T
of Respondent Russell L, Bauknight, would allege and show unto the Court as follows:
NUE
1 Petitioner Dallas is a citizen and resident of the State of Georgia. Petitioner

Dailas was duly appointed by James Brown to serve as Trustes of the Irevocable Trust of James
Brown, and Petitioner Dallas has continvously served as such since the creation of the
Irrevocable Trust on August 1, 2000,

2. Petitioner Bradley is a citizen and resident of the State of South Caroling, County
of Aiken. Petitioner Bradley was duly appointed by James Brown to serve as Trustee of the
Irrevocable Trust of James Brown, and Petitioner Bradley has continuously served as such since
the creation of the Irrevocable Trust on Augnst 1, 2000.

3. Upon information and belief, Respondent Baukuight is a citizen and resident of
the County of Richland. Respondent Bauknight has purportedly been appointed Special Trustee
of the Irrevocable Trust of James Brown, which has its principal place of administration in
Richland County, South Carolina.

1of5
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4. This Court has exclusive subject matter jurisdiction over the cause of action
alleged herein pursuant to 8.C. Code Ann. § 62-7-201(a)}(4) (2007).

5. Venue is proper in this Court pursuant to 8.C. Code Ann. § 62-7-204(c) and (d)
(2007).

FACTUAL ALLEGATIONS

6. On or about January 7, 2009, Respondent Bauknight was purportedly appointed
by the Court of Common Pleas for Aiken County to serve as Special Trustee of the Irrevocable
Trust Agreement of James Brown.

7. In the order of appointment, Respondent Bauknight was granted only the limited
power to review and provide input and recommendations to the Coust as to the proposed

Settlement Agreement reached among the Petitioners in the case styled as Henry Dargan

ot al., Civil Action number 2008-CP-02-1647.

8. Merely twenty three (23) days after his purported appointment, on January 30,
2009, Respondent Bauknight appeared before Judge Doyet A. Early, IIl at a hearing held in
Aiken, South Carolina and expressed his satisfaction and approval of the proposed setdement
agreement, j

9. During the hearing, Respondent Bauknight testified that he had not reviewed any
docurnents related to the Irrevocablé Trust, including the file of Attorney Herring, who was
responsible for drafting the Last Will and Testament and the Irrevocable Trust of James Brown.

10.  Respondent Bauknight has admitted that he conducted no independent inquiry
into the facts and circumstances surrounding James Brown’s execution of his Last Will and the
Irrevocable Trust and generally conducted no due -diligence whatsoever before making his

recommendation to the Court.
20f5
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" (Removal as Special Trustee)

11,  Petitioners incorporate the allegations contained in Paragraphs 1 through 10 as if
repeated verbatim herein.

12.  Onlanuary 7, 2009, Respondent Bauknight was purportedly appointed to serve as
Special Trustee of the Trrevocable Trust of James Brown, and Respondent Bauknight accepted
the purported appointment and agreed to serve.

13.  As Special Trustee of the Irrevocable Trust, Respondent Bauknight would be 4
fiduciary and would have a duty to administer the Irrevocable Trust in good faith, in accordance
with its terms. Respondent Bauknight also owes a duties of trust, loyalty, good faith, and due
care.

14.  During his brief sérvice as the purported Special Trustee, Réspondent Bauknight
breached his fiduciary duties in each of the following specifics:

a Failing to conduct due diligence before making a recoramendation
regarding the propriety of the proposed settlement agreement,

b. Failing to review any documents related to the Irrevocable Trust before
making a recommendation regarding the appropriateness of the proposed settlement;

c. Failing to conduct an independent investigation of the facts and
circumstances surrounding the proposed settlement;

d.  TFailing to consider the tax implications of the proposed settlement on the
assets of the {rrevocable Trast;

&, Failing to take inta dccount the explicit terms of the Irrevocable Trust and

the expressed intentions of James Brown;

3of5
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f Failing to give adequate consideration to the concerns and reservations of

Adele 1. Pope and Robert L. Buchanan, Jr., the putative Trustees, and Petitioners Dallas

and Bradley, the actual Trustees, regarding the proposed settlement; and

g Accepting the representations of the seitling parties (most of which are not
cven beneficiaries of the Irrevocable Trust) as true without verifying the verdcity of their
allegations or independently evaluating the allegations.

15.  The conduct of Respondent Bauknight is wrongful, willful and detrimental to the
Trrevocable Trust and its beneficisries and constitutes a serious breach of trust, justifying
Respondent Bauknight’s immiediate removal as Special Trustee, if his appointment had any legal
efficacy, pursuant to S.C, Code Ann. § 62-7-706(b)(1) (2007).

(ER FOR RELIEF

WHEREFORE, Petitioners Albert H. Dallas and Alfred A, Bradley pray of this Court as
follows:

A. That the Court immediately remove Respondent Russell L. Bauknight from his
purported position as Special Trustee of the Irrevocable Trust Agreement of James Brown; and

B.  And for such other and further relief as this Court deems just and proper.

[SIGNATURE PAGE FOLLOWS]
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TURNER PADGET GRAHAM & LANEY P.A.

By: M&M W

R. Wayne Byrd (S.C. Bar #1068 )
WByrd@TurnerPadget.com

Audra M. Byrd (5.C. Bar # 76719)
AByrd@TurnerPadget.com

2411 North Ogk Street, Suite 301
P.O. Box 2116

Muyrtle Beach, South Carolina 29378
Telephone: (843) 213-5500
Facsimile: {843) 213-5555
ATTORNEYS FOR PETITIONERS
ALBERT H. DALLAS AND ALFRED A.

BRADLEY
February 5, 2009
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STATE OF SOUTH CAROLINA IN THE PROBATE COURT

R T

COUNTY OF AIKEN Case Number

Albert H. Dallas and Alfred A. Bradiey,
Petitioners,

Ve SUMMONS

Russell L. Bauknight,

Respondent.

e e S S S St o Yo N et

TO: THE RESPONDENT RUSSELL L. BAUKNIGHT AND HIS ATTORNEY, FRED L.
KINGSMORE, JR.

YOU ARE HEREBY SUMMONED and required to answer the Petition in this action, a
copy -of which is herewith served upon you, and to serve a copy of your Answer to said Petition
upon his subscribers at Turner Padget Graham & Laney, P.A., Post Office Box 2116, Myrtle
‘Beach South Carolina, 29578 within thirty (30) days afier the service hereof; exclusive of the day
‘of such service. If you fail to answer the Petition within the time aforesaid, judgment by default

will be rendered against you for the relief demanded in the Petition.

TURNER PADGET GRAHAM & LANEY P.A.

_thudoa M. Bipd

R. Wayne Byrd (5.C. Bar # 1068 )

WByrd@TumerPadget.com

Audra M. Byrd (5.C. Bar # 76719)

AByrd@TurnerPadget.com

2411 North Osk Street, Suite 301

P.O. Box 2116

Myrtie Beach, South Carolina 29578

Telephone: (843)213-5500
February 5, 2009 Facsimile: (843) 213-5555
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY

Tt Siet® nit

: Civil Action No. 2011-CP-36-364
'g-cANNED

Adeis J. Pope,

) |
) AFFIDAVIT OF ADELE J. POPE
Pilaintiff, )} IN FURTHER SUPPORT OF ALL RELIEF
) REQUESTED IN COMPLAINT, EXPEDITED
V. ) HEARING AND IN CAMERA REVIEW,
o _ ) - = f
Alan Wilson, in his capacity as ) o 8 §_,,
Attorney General of South Carolina, ) A, = =
and James Brown Legacy Trust, by ) Q¥ o < m
Russell Bauknight, its Trustee ) gé 20 ‘é o
) ER w T
Defendants. ) et L; =
) o

Personally appeared before me, Adele J. Pope, who being duly swom, deposes
and says:

1. This affidavit is based on my personal knowledge and belief.

2. 1 aminformed and believe that information | obtained this week (beginning
October 4, 2011) further supports my position that Attorney General Alan Wilson, acting
through C. H. "Sonny” Jones, is vigorously covering up important public documents,
including those sought in this FOIA Suit, which will help the public decide:

a. Did AG/Candidate McMaster authorize the State's first
contingency-fee tort suit against S. C. Citizens Buchanan and
Pope, using only private lawyers to falsely accuse them of

crimes, for the improper purpose of silencing their criticism of
his takeover of James Brown's assets?

b. Did AG McMaster improperly authorize Russell Bauknight

ne =

T e 3

to “speak on hehalf of' the Attorney General of South ,—zf. S -ﬁ?’
Carolina in making the false accusation that Buchananand  ©5, <. =%
Pope caused “tens of millions of dollars” damage to Brown's “m — ‘;“:‘.’,
worldwide music empire while simultaneously supporting (-:_,_'.-‘E 2 o2
Bauknight's “appraisal” of those same assets at less than NS z
$4.7 Million? - A <

1 Ch
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c. How involved was the Office of AG McMaster/Wilson in
creating and/or presenting the purported $4.7 Million value of
Brown’s music empire the to IRS and Courts and in falsely
accusing Buchanan and Pope of criminally overstating
Brown's assets at about $85 Million?

3. Yesterday | printed from the Website of Attorney General Wilson, the 10
Litigation Retention Agreement AG Wilson asserts are:
all active contingency fee litigation retention agreements that the

Attorney General has executed, except matters in which disclosure
is currently under review by a court. [Emphasis supplied. See Exhibit A]

4. AG Wilson's Website does not assert — as AG Wilson's Assistant Sonny
Jones asserted in September - that a stay prohibits the dissemination of the
McMaster/Wingate Contract to sue Buchanan/Pope.

5. The McMaster/Wingate Contract to sue Buchanan/Pope is “under review by a
court” for only one reason: Wingate, on behalf of two AGs, has refused for a year to
produce it, and on August 9, 2011 — more than a month after my FOIA request and
several days after this suit was filed — sought a protective order asserting it is a private
document — a direct violation of the language of all known Litigation Retention
Agreements.

6. Wingate and Bauknight - both purporting to speak for the State/AG through
Wingate -- asserted:

Fee agreements are the epitome of privileged communication.
PlaintiffsO [sic] therefore request that this court issue a Protective
Order prohibiting the efforts. of Defendant Pope from discovering
the Fee Agreement. {See Exhibit B]

7. As relates to the purported less-than $4.7 Million value of Brown's music

empire, on September 9, 2011 | requested, among other documents, the following
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information from AG Wilson under FOIA:

1. All preliminary appraisal reports and/or other document(s)
which support the August 23, 2010 [in bold] statement to the
Supreme Court of South Carolina by then-Attorney General
McMaster and four Assistants, signed by Clyde {C.H.) Jones,
placed in context as foliows:

6. Respondents dispute Appellants’ assertion that the
settiement agreement has the potential fo divert "tens of millions of
dollars” from the Trust. Presumably this representation to the
Court is based on Appellants numerous under oath
representations about the date-of-death value of the Trust, ranging
anywhere from approximately Eighty-Five Million ($85,000,000.00)
Dollars on the federal estate tax return to approximately One
Hundred Million ($100,000,000.00) Dollars in affidavits, pleadings,
and testimony...

Valuation assertions by Appellants” predecessors were similarly
without any underlying apptaisal. By contrast, Bauknight has
pursued the appropriate fiduciary route and engaged a
nationally renowned and respected appralsal firm to value the
Estate and Trust. Although the expected completion date for
the appraisal is a couple of weeks away, a preliminary report
indicates that the date-of-death value of the Estate and Trust
will not exceed Twelve Million ($12,000,000.00) Dollars.

AND
4 Any Document(s) which show when and in what form Russell
Bauknight, serving at the pleasure of the Attorney General,
notified the Office of the Attorney General that he asserted James
Brown's assets at his death on December 25, 2006 were worth
about $6.5 Million and his worldwide music empire less than $4.7
Million on that date.
8. In response to those twa requests, on October 3, 2011, AG Wilson, through
Sr. Assistant AG Tracy Meyers, said:

Responding to your request (numbers 1 and 4).. this office does
ot - |

provide this information to you. [Emphasns supphed ]
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8. A copy of my October 5, 2011 response to Ms. Meyers' letter of October 3 is
attached hereto as Exhibit C.

10, Based on the documents received this week, as of October 6, 2011, | am
informed and believe that AG Wilson's continued refusal to comply with FOIA shows:

a. Attorney General Wilson’s Office does not have a smgie document to support
the assertion made by _fwo Atto, ' : :
to our 8. €. Supreme Court — that James Rxchardscn the pm bono counsel

in the Aiken County Appeal‘of Case 2008-CP-02-1647, Bob Buchanan and

I were not truthful with the Court when we asserted that the damage McMaster
did to The James Brown “| Feel Good” Trust has the the potential to divert
“tens of millions of dollars” from the Trust which James Brown intended for
needy and deserving students.

b. Attorney General Wilson is actively concealing his office’s authorization of,
and/or participation in false representations made by AG Wilson's agent Russell
Bauknight, “on behalf of the Attorney General of South Carolina” that Bob
Buchanan and | criminally overstated Brown's. assets by $79 Million in sworn IRS
documents (at about $85 Million)

¢c. Attorney General Wilson is concealing his Office’s participation in and/or
support of the false representation by Bauknight to the IRS and two Courts that
James Brown’s worldwide music empire at his death was worth less than $4.7
Million.

11. A chronology of some of the actions of the Attorney General's Office follows:

April 2010 Agent for Tommie Rae threatens that AG Sonny Jones has hired
Wingate to sue Bob and me if we do not drop Aiken Cty.
Appeal — which would require us to sign agreement not fo criticize
McMaster for destroying The James Brown ‘I Feel Good” Fdn.

May 19, 2010 Wingate sues Bob and me. Seeks “ten of millions of dollars.”
for alleged damage to Brown's worldwide music empire.

August 2010 AG Sonny Jones tell Supreme Court-our assertion that
McMaster’s actions have potential to divert “tens of million
of dollars” from "l Feel Good™ Trust is untrue ~ appraisal
will show James Brown assets less than $12 Million.

September 2010 Bob and | counterclaim against Wingate’s clients.

4
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October 2010

November 2010
November 2010-
October 2011

December, 2010

January 2011
May 3, 2011
May 6, 2011
May 2011
June 30 - July
2011

July 2011

July 185, 2011

August 2011

September 2011

September 2011

Bob asks for copy of Wingate Litigation Retention Agreement.
[l ask shortly thereafter.]

Wingate clients default on counterclaim.

Wingate/AG McMaster/Bauknight/AG: Wilson refuse copy of
McMaster/Wingate Agreement fo sue Buchanan/Fope

Bauknight presents secret $4.7 Million “appraisal” of Brown's music
empire to IRS and secretly asserts Bob and | overstated Brown's
assets at $85 Million to get a big fee — a crime.

IRS issues closing letter after Bauknight's false allegations.
Bauknight files swomn I&A in Aiken, asserting $4.7 Million value.

Bauknight/AG Jones ask the Supreme Court to supplement Aiken
County appeal record with Bauknight's purported $4.7 Million vaiue.

J. Richardson asks Supreme Court not to supplement Record with
Bauknight's purported $4.7 Miflion value for music empire.

I ask, under FOIA, for Litigation Agreement and Vaiuation info.
Goes to Wingate and Wilson.

Supreme Court declines to supplement record.
Bauknight threatens me with lawsuit if | exercise FOIA rights.

Bob and | continue to seek Litigation Retention Agreement.
Wingate and Bauknight ~ both purported agents for the State -
continue to refuse to produce agreement. Assert on behalf of
the Attorney General it is private. '

Jg. Manning continues hearing schedule for motion to
disqualify/enjoin Wingate as counse! for State and 12 private
plaintiffs and Bauknight as State's purported agent. No stay sought
or granted. '

AG Sonny Jones asserts Jg. Manning granted a stay, preventing
release of Wingate/McMaster Agreement to sue Buchanan/Pape.

September 28, 2011 Jg. Manning's 1-word order confirms hearing continued. No stay.

[Exhibit D]
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October 2011 AG Wilson's Office notifies press that it must stick with AG Jones’
story that there is a stay order despite Order of Jg. Manning.

October 5, 2011 AG Wilson’s Office posts all Contingency Fee Litigation
Agreements except McMaster/Wingate Agreement to sue
Buchanan/Pope on Website. Does not assert stay, instead says:

CONTINGENCY FEE LITIGATION
RETENTION AGREEMENTS

Below are all active contingency fee litigation retention agreements
that the Attorney General has executed, except matters in which
disclosure is currently under review by a court. The Attorney
General often retains private counsel for matiers that require
specialized expertise or involve an extensive commitment of
financial resources and personnel. By retaining private counsel,
the Attorney General is able to pursue effective enforcement of
state statutes in large, important cases the Attorney General's
Office itself would otherwise be unable to pursue.
Affinion/Trilegiant (marketing and billing) ...
AstraZeneca (Seroquel)...
Cephalon (Provigil, Gabitrii, Actig)...
GSK (Avandia)...
Janssen (Risperdal)...
McKesson (Average Wholesale Price)...
Merck (Vioxx)..
Multiple pharmaceutical companies (Average Wholesale Price)..
Multiple technology companies (liquid Crystal displays)...
Multiple oil companies (underground storage tanks)

October 6, 2011 AG Wilson still refuses to post or comply with FOIA requests for
McMaster/Wingate Agreement to sue Buchanan/Pope.

12. | am informed and believe that the AG McMaster/Wingate Litigation
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Retention Agreement and other FOIA documents will show that the Wingate suit did not
“require specialized expertise or involve an extensive commitment of financial resources
and personnel” on the part of the State, but was intended to ruin Bob's and my careers
and force us to drop the appeal of McMaster's destruction of James Brown's Estate
Plan.

13. I am informed and believe that the date of the contract — expected to be
April or early May 2010 — and other FOIA documents will confirm that Wingate,
although a certified specialist, conducted no due diligence before using the power of the
State, with Bauknight as the State's purported agent, to faisely accuse us — on behalf of
the State — of crimes.

14. | am informed and believe that the Wingate contract will show that Wingate,
Bauknight as the State’s purported agent, and AG Wiison's Office have consistently
violated the following requirement, among others, of the Litigation Retention
Agreement:

Article lll. CASE MANAGEMENT...

F. Public Records

Any material, data, files, discs, or documents created, produced or
gathered by Special Counsel or in Special Counsel’'s possession in
furtherance of this litigation, or which fulfills an obligation of this
appointment, shall be considered the exciussve property of the State of
South Carolina. Special Col dh hC

Freedom of Information Act. South C

seq., and maintain ali public records in accordance wnth State law;
provided, however, that Special Counsel shall consult with, and obtain the
approval of, the Attorney General before responding to any public records
request. Special Counsel agrees to comply with the Attorney General’s
policy on document retention and to refrain from destroying documents
unless otherwise permitted under this policy. Special Counsel agrees to
comply with Rule 417 of the South Carolina Appellate Court Rules.
Special Counsel agrees to request written confirmation from the Attorney
General's Office priar to destroying documents. This Agreement shali be

7
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considered a public document. [Emphasis supplied.]

15. | am also informed and believe that the McMaster/Wingate contract o sue
Buchanan/Pope will show that either it does not contain, or Wingate has violated, the
constitutionally required provision contained in alf other Litigation Retention
Agreements:

Ali pleadings, motions, briefs, formal documents, and agreements
must bear the signature of the Attorey General or his designated
assistant.

16. Although | have requested a copy of the McMaster/Wingate contract to sue
Buchanan/Pope, | believe that the document - authorizing Wingate to use the power of
the State to seek to destroy my career and Bob's for the benefit of private individuals --
is void as against public policy, as a violation of my Due Process rights and/or for other
reasons.

FURTHER DEPONENT SAYETH NOT.

(BN Dps

ADELE J. ROPE U

SWORN TO before me this
6th day of October, 2011

L.S)

Notary Pubtt for-South Carojina
My Comfhission expires: —#{f
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

RUSSELL L. BAUKNIGHT, as Trustee of
the James Brown 2000 Irrevocable Trust and
the James Brown Legacy Trust, as Personal
Representative of the Estate of James Brown,
and on behalf of Henry Dargan McMaster, in
his capacity as Attorney General of the State
of South Caroling; Tommie¢ Rae Brown,
individually and on behalf of her minor child,
James Brown I; Daryl J. Brown, individually
and on behalf of his minor child Janise
Vanisha Brown; Lindsey Delores Brown;
Deanna J. Brown Thomas; Jason Brown-
Lewis; Yamma N. Brown, individually and
on behalf of her minor children Sydney .
Lumar and Carrington Lumar; Tonya Brown;

Venisha Brown Larry Brown; and Terry
Brow

and

HENRY DARGAN MCMASTER, in his
capacity as Attorney General of the State of
South Carolina; TOMMIE RAE BROWN,
individually and on behalf of her minor child,
JAMES BROWN II; DARYL J. BROWN,
individually and on behalf of his minor child
JANISE VANISHA BROWN; LINDSEY
DELORES BROWN; DEANNA J. BROWN
THOMAS; JASON BROWN-LEWIS;
YAMMA N. BROWN, individually and on
behalf of her minor children SYDNEY
LUMAR and CARRINGTON LUMAR,;
TONYA BROWN; VENISHA BROWN;
LARRY BROWN; and TERRY BROWN,

IN THE COURT OF COMMON PLEAS

FOR THE FIFTH CIRCUIT

Civil Action No. 2010-CP-40-4900

PLAINTIFFS’ MOTION FOR

PROTECTIVE ORDER CONCERNING

FEE AGREEMENT
AND/OR MOTION TO STRIKE
DEFENDANT POPE'S MOTION TO
COMPEL PLAINTIFFS' FEE
AGREEMENT

=]
s "
3 [
€

)

mx

—

1inea 40 N HE)
S%BMG g3
_ v "
IRAOCD A‘&SBGR\B.
* g3aud

Plaintiffs
V.
Adele J. Pope and Robert L. Buchanan, Jr.,
} ~ Defendants
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< Motion for a Protecti v.der Concerning Fee Agreement

TO: DEFENDANTS AND THEIR ATTORNEYS:

YOU WILL PLEASE TAKE NOTICE that the Plaintiffs above-named, by their
undersigned attorneys, will move before the Presiding Judge of the Richland County Court of
Common Pleas at the Richland County Judicial Center at 9:00 am. on the tenth (10th) day after
service hereof, or as soon thereafter as counsel may be heard, for a Protective Order prohibiting
the production of Plaintiffs’ Fee Agreement in the above-referenced action.
On July 26, 2011, Defendant Adele Pope through counsel filed a Motion to Compel
production of Plaintiffs’ Fee Agreement. Fee Agreements are the epitome of privileged
communication. Plaintiffs0 therefore request that this court issue a Protective Order prohibiting

the efforts of Defendant Pope from discovering the Fee Agreement.

Also, or in the alternative, Plaintiffs move the court to strike Defendant Pope’s Motion to
Compel Plaintiffs’ Fee Agreement becanse the motions seeks to contravene a prior decision of

the court concerning the order for hearing motions filed in this complex case.

This- Motion relies on all applicable statutory and case law and may be supplemented
with a memorandum of law, exhibits, affidavits, or other documents.

The Plaintiffs also request costs and fées for the expense in bringing this Motion.

(Signature page to follow)
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Motion for a Protective . Concerning Fee Agreement .

Respectfully submitted,

ZENY, WINGAFH & BARROW, P.A.

K¢nneth B. Wingate

Mark V., Gende

1515 Lady Street

Post Office Box 12129 ‘
Columbia, South Carolina 29211
(803) 256-2233

ATTORNEYS FOR THE PLAINTIFFS
Columbisa, South Carolina
August 9, 2011
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@ Exhibit @
) 1228 Walnut Street
Newberry, South Carolina 29108

October 5, 2011 BY FAX AND FIRST CLASS MAIL
Fax No. 803-734-3677
[Fx. Copy amended to correct Fak #=

- , r“'c—, = =
Tracy A. Meyers, Esquire mx 8 RTM
Senior Assistant Attomey General gg‘ L B
Post Office Box 11549 e . =m
Columbia, South Carolina 29211 82 U =24
2D w F
Custodian of Records T e <
Office of the South Carolina Attorney General it
Post Office Box 11549

Columbia, South Carolina 28211

Re: Request for Documents under the South Carolina
Freedom of Information Act

Dear Ms. Mevers and Records Custodian:

| received yesterday, and thank you for, the letter of Ms. Meyers dated October
3, 2011. With the mailed copy of this letter | am enclosing a deposit of $300, and ask
that | be able to come to your office at the eartiest convenience on the first of the
following dates you have available:

This Friday, October 7 9:30 - closing
Tuesday, October 11 1 p.m. until closing
Thursday, October 13 9:30 until closing
Monday, October 17 9:30 until closing

My cell phone number is 803-413-0753. Since | am a little over 40 miles away, |
would appreciate your letting me know as soon as possible which dates suit.

Please do not let your answers to the questions below delay scheduling my
appointment to review whatever documents you have.

| am prepared, each day, to pay the estimated amount - in addition to the
enclosed $300 — of what the additional work we will need to do will take.

| expect my FOIA inquiries to last a long time, as — in order to receive specific
documents — | made my initial inquiries as specific as possible. Since | will be
examining records which you apparently do not keep in the form | requested, | want my

search to be as efficient as possible. | hope your answers to the following questions will
help:

a. The Charges you pose. It is my understanding that FOIA requires you to
charge the smallest amount necessary to provide the records. You say $18.90
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Ltr. to Ms. Meyers, Custodian

October 5, 2011

Page 2
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per hour is the charge for locating and copying. Is it not possible for me to
review the records myself — either computer or hard copy — making notes, and
then make specific requests?’

For example: The point of my requssts 2,3 and 5 on September 9, 2009
was to determine what in g State has about how much State
money has been devoted to James Brown matters since August 2007,
:ind hmgo nsauch to James Brown/James Brown Legacy Trust matters

nce 2008.

If the State has not complied this information, as you indicate, | still
want to compile my own estimates from the data requestedin2,3 and 5
of my letter of September 9. | have detailed information about hearings,
appearances, meeting, etc., which — together with your data - would
help put that together.

Will someone at $18.90 an hour do this with me? Or may | do it myself
on a computer at your office — and perhaps bring a more computer-
otiented person to assist me? Can it be a combination of the two?

My requaest of September 9, 2011 was for:

1. All preliminary appraisal reports and/or other document(s)
which support the August 23, 2010 [In bold] statement to the
Supreme Court of South Carolina by then-Attorney General
McMaster and four Assistants, signed by Clyde (C.H.) Jones,
placed in context as follows:

6. Respondents dispute Appellants’ assertion that the
settiement agreement has the potential to divert “tens of millions of
doliars” from the Trust. Presumably this representation to the
Court is based on Appellants numerous under oath
representations about the date-of-death value of the Trust, ranging
anywhere from approximately Eighty-Five Million ($85,000,000.00)
Doliars on the federal estate tax return to approximately One
Hundrad Million ($100,000,000.00) Dollars in affidavits, pleadings,
and testimony...

Valuation assertions by Appeliants’ predecessors were similarly
without any underlying appraisal. By contrast, Bauknight has
pursued the appropriate fiduclary route and engaged a
nationally renowned and respected appraisal firm to value the
Estate and Trust. Aithough the expected compietion date for
the appraisal is a couple of weeks away, a preliminary report
Indicates that the date-of-deBthQalua of the Eetasa awa wo.os



Ltr. to Ms. Meyers, Custodian
October 5, 2011
Page 3
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will not exceed Twelva Milllon ($12,000,000.00) Dollars.
AND

4. Any Document(s) which show when and in what form Russell
Bauknight, serving at the pleasure of the Attomey General,
notified the Office of the Attorey General that he asserted James
Brown's assets at his death on December 25, 2008 were worth
about $6.5 Million and his worldwide music empire less than $4.7
Million on that date.

Ms. Meyer's response was:

Responding to your request (numbers 1 and 4)...this office does
ot possess any such documents, and therefors, is unable to provide this
information to you.

| respectfully suggest that this answer is not correct.

In August. 2010 the Office of Attorney General McMaster represented to our
Supreme Court what the contents of a draft appraisal contained.

in May 2011, the Office of Attorney General Wilson provided our S. C. Supreme
Court with copies of portions of an Estate Tax Closing Letter and related IRS
documents from January 2011 directly related to this request, showing that - at least by
May 6, 2011 — the AG’s Office had this information in that form. Those documents — if
no others exist — would be responsive to my request if May 8, 2011 is the first day the
AG leamed that Russell Bauknight asserted James Brown’s worldwide music empire
was worth less than $4.7 Million when Brown died.

if the AG’s Office leamed this information before May 8, 2011, that is the subject
of my request #4 of September 9.

‘As to Request #1, it is reasonable to assume that the AG looked at f |
when he represented to the South Carolina Supreme Court on August 23, 2010 that an
expected appraisal - already in draft form — showed that James Brown's assets —
repeatedly reported by the AG's Office and others to be worth $100 Million ($85 Million
after the TIAA Debt)- would soon be found to be worth less than $12 Million, a figure,
the AG represented, was already found in & draft proposal.

Because of the importance of understanding the State's involvement, if any, In
the representation by the AG's appointee, Mr. Bauknight, to the IRS that Bob
Buchanan and | committed a criminat overstatement of James Brown’s assetson a
sworn Estate Tax Return, | ask that you carefully check to confirm that the AG's Office
~ as you state — has no documents to support its August 2010 assertion of the less-
than-$12 Million value and no record of when it first leamned (before May 6) of the less-
than $4.7 Million for the worldwide musicoghpire it reported to the Court on May 8.



Lir. to Ms. Meyers, Custodian

October 5, 2011
Page 4
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I hope that your response to my September 9, 2011 FOIA request means that
the AG’s Office has reconsidered the 5 Requests | made on July 20, 2011,

which you did not challenge, but failed to fill, including those briefly described
below, which 1 may now review and copy:

1. July 20, 2011

2. July 20, 2011

3. July 20, 2011

4. July 20, 2011

5. July 20, 2011

:Case 122.

New York. [Helsthemanwhoassettedin
‘December 2007 that Albert H. “Buddy” Dallas had
offered him 5% of a sale of the James Brown
assets, then later recanted that representation.

He wirote several letters to various people 2007 -
2009, with coples to the SC AG. He had a
number of telephone meetings with Sr. Assistant
AG CH “Sonny” Jones as indicated in the email

of Sonny Jones to RL Buchanan, Jr. and me dated
December 6, 2007 re: $100 Million initial offer for
James Brown assets.)

Mr COX, also mnhoned by Sonny
Jones in his Daosmber 6, 2007 email related to the
$100 Million initial offer for the James Brown assets,
also met at least one additional time - on or about
July 31, 2008 — with Sonny Jones, another AG and
an agent for Tommie Rae Hynie. Like Mr. Byron,
Dr. Cox corresponded with various people and copied
that correspondence to the AG’s Office,

had numerous documented and as yet
undocumented — meetings with the Office of AG
McMaster, and his joint venturer, Forlando Brown,
also had various communications, including the
joint February 7, 2008 TV appearance with AG
McMaster.

PG documents.

Please confirm if this is true, so thag ,r?yavoid another FOIA suit.



Lir. to Ms. Meyers, Custodian

October 5, 2011

Page 5
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As stated above, please do not let your answers to. any of these questions delay

scheduling a time for me to come review the documents responsive to my September

8, 2011 request, as | want to do that as soon as possible.

tlook forward to coming fo the Office; obtaining what you have; and spending a
day, or more as needed, gathering the information | have already requested; and
learning how to make subsequent requests more efficient so that | may acquire the
needsd public information as efficiently as possible.

Thank you in advance for an immediate response to my cell phone 803-413-
0753 or emall to aliow me to come to begin obtaining this important public information,

Sincerely,
(e Gors
Adele J. Pope

AJPfja
Enclosture in mailed copy: Check for $300.00
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STATE OF SOUTH CAROLINA NEWBER%%WNT IN A CIVIL CASE
COUNTY OF RICHLAND 201 0CT -GARE §QjR01PCP4004900
IN THE COURT OF COMMON PLEAS E
S. BoW
ERK OF COURE
Russell Bauknight vs'. Henry Dargan McMaster
Plaintiff ‘;’; ":,’; D&ndm
Of G 4
CHECK ONE: a8 f‘%
{1 JURY VERDICT. ‘This action came before the court for a trial by jury, The issues have boezf‘rsﬁ mdgerdﬁi )
rendered, w ‘., (= -;::

tﬁ DECISION BY THE COURT. This action came to trial or hearing before the court. The issues hav‘%oon uy or heafd
and a decision rendered. wnhnped

‘;l

[0 ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; CJ Rule 41(2),
SCRCP (Vol. Nonsuit); [ Rulo 43(k), SCRCP (Settlod); (] other:
[0 ACTION STRICKEN (CHECK REASON): {7J Ruls 40() SCRCP; [] Benknuptoy:
(B;:‘dmg arbitration, subject to right to restore to confirm, vacate or modify arbitration uward,
e

[T} DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[[] Affirmed; [] Roversed; [] Remanded; [] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [} See attached order;

conﬁnuad

[ Statement of Judgment by the Court:

This judgment was gotered on the day of C , 2011, andacopymadedﬁrstclass hid
53 day of ‘ 2011, toattomeysofrecord ortoparties {when appearing pro sc) as follows:

Kenneth B. Wingate Daryl L. Williams
Everett Augustus Keadall IT J Calboun Watson
Mark V. Gende Robin A. Braithwaite
N : : = Adam T, Silvernail
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

SCRCP APP-24/FORM 4
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ALAN WiLSON ' =
ATTORNEY {(GENERAL | :
g} Lo
= o
October 21,2011 >
The Honorable Jackie S. Bowers i 3 ::
Clerk of Court, Newberry County
PO Drawer 10
Newberry, SC 29108-0010:

Re:  Pope v. Alan Wilson, Atiomey General 2011-CP-36-364

Dear Ms. Bowers:

Enclosed for filing with your Office in opposition to Plaintiff®s Motion for Summary
Judgment in this case are the original affidavit of Tracy Meyers, the September 14, 2011
transcript of proceedings before the Honorable Casey Manning in Bauknight v. Pope
{2010-CP-40-4900) and the Order of the late, Honordble Marc Westbrook, in Lominack v. Myers
(2002-CP-32-1890, October 25, 2002). In filing these documents, I do not waive the right to
have the Defendant Attorney General’s Motion to Dismiss and Motions to Strike heard first and
any defenses that he may have including, but not limited to, that the: Motion for Summary
Judgment is premature. [ have also enclosed a certificate of service.

1 would appreciate your confirming filing by stamping the énclosed copy of this letter and
returning it in the enclosed envelope. Thank you for your assistance.
Yours very truly,

e = . 3 —. M__;_.
e

T, Exttory Smith, ¥
Assistant Deputy Attorney General
Counsel for Defendant Attorney General

Enclosures

ol Adam T. Silvernail, Esquire
A. Camden Lewis, Esquire

%?m ,/mcu,fﬂ[ /0/9(///'/
RemeerT C. Dennis Butoing » Post OFrFice Box 11549 « Cotumsia, SC 2:1921!-1549 ¢ TeLepHoNE B03-734-3070 « Facsivus 803-734-3677
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STATE OF SOUTH CAROLINA. 177 JM }'1 L ‘}:1 5
*:W&VIT " _
CQYNTY OF RICHLAND JE I&h" ) &a S ' =
Qe == =

o
PERSONALLY APPEARED before me, Tracy A. Meyers, who being duly sworn,

attests to the following:

I She is a Senior Assistant Attorney General with the Office of the Atiorney
General.

2 Among her assigned duties, she is to review Freedom of Information Act
requests made of the Office of the Attomey General. Incoming FOIA requests are sent to
her.

3. She has reviewed the letter of June 30, 2011 addressed to the Custodian of
Records of the Office of the Attorney General and attached as Exhibit A to the Complaint in
Popev. Wilson, etal (2011-CP-36-364. She never received from Ms. Pope the June 30 letter
Ms. Pope claims to have sent to the Office of the Attorney General. She requested checks of
Office mail logs, none of which showed that the letter had been mailed or delivered to the
Office of the Attorney General by Ms. Pope or her attorney which is necessary to require a
response from this Office under FOIA.

4, Attachment of the June 30, 2011 letter to the complaint in the above suitdoes
not constitute a request under FOIA to which the Office of the Attorney General must
respond.

6. Upon the conclusion of the suit and the delivery or mailing of the same FOIA

request to the Office of the Attorney General by Ms. Pope or her attorney, a response to the
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FOIA request will be made then if permitted by any Order of the Court in case 201 1-CP-36-

364 or any other judicial proceeding related to matters that are the subject of that request.

TRACY A. MEYERS

2t

SWORN TO befcre- me this A

day of_AJ ,2011

@m@m W Moo

NOTARY PUBLIC FOR SOUTH CAROLINA

My Commission Expires: LA |) 8
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STATE OF SOUTH.CARDLINA
COUNTY OF LEXINGTON
Robert E. Londneak,
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Dofiendmt,
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Definddant f & post conviction relisf sotion syminst the Defindant’s pelor logsl ooumant By lttar
dyed My 23, 2002, Defbeiant Myen danisd Pladnti?P s POA. viquost,ldiseting that Sactian 17+

2715002 poovides the procadire fx discovay in' caplelposb-<cavictin iefcms, rud G the
‘Plafutief shavold s that proosss ather then byl 0 plroomvent the cane by g a request for

fhose docunuants uader the FOTA. Tha Flsinth then fled this Complalnt. The imsuc bedhre o
Court is whether to ocenpel coutplisnce with Plaindff's ROTA yroquest. * m  a:

1 find fhunt Sectlon 17-27-150 of the Booth, Capmlins Code detadls the method of disoovery in
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" SCANNED
¥+ 7y IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY | i°( |y A q 57 Cvil Action No. 2011-CP-36-364

STATE OF SOUTH CAROIJNA,KP‘

_ nn

rr oy
:’ _3

_m:m

Adele J. Pope, ) j 5 ‘%FF IDAVIT OF W. JEFFREY SMITH
P!amtlff } SUPPORTING RELEASE OF ALL
)} PUBLIC DOCUMENTS REQUESTED
V. ) ~ UNDERTHE
_ ) S. C. FREEDOM OF INFORMATION ACT

Alan Wilson, in his capacity as YBY ATTORNEY GENERAL ALAN WILSON

Attorney General of South Carolina, ) AND BY

and James Brown Legacy Trust, by ) '
)
)
)
)

: THE JAMES BROWN LEGACY TRUST
Russell Bauknight, its Trustee

Defendants.

PERSONALLY APPEARED BEFORE ME, W. Jeffrey Smith, who being

duly sworn deposes and says:

| | =
1. 1 am over eighteen years old. ﬁ’;,;
G

2. | have been a resident of Newberry County for more than twef@zye

Lk
3. This affidavit is based on my personal knowledge and belief. t('»‘;

-

54
[
m Lz
4. Ireceived a JD degree from Georgetown Law Center and formerf 4
™
served as a patent examiner with the U. 8. Patent Office.

5. 1am not a party to any James Brown lawsuit, but have a personal

interest in James Brown's musical career and am writing an article with Plaintiff
Adele Pope about James Brown’s “| Feel Good" private foundation

6. A copy of the April 2011 draft of our article, Private Foundations,
Copyright Heirs and Musical Millionaires: Why The James Brown “| Feel Good”
Trust doesnt..., is attached to this affidavit as Exhibit A.

1
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7. In April 2011 Private Foundations was circulated for comment to
entertainment and private foundation professionals, and we hope to complete and
publish it in 2012,

8. 1 am informed and believe that the general public, and especially those
involved in estate planning and intellectual property issues, have a right to learn
whether by taking over James Brown’s private assets and creating the Legacy
Trust former Attorney General Henry McMaster — who was acting in his official
capacity — was serving the public interest, or promoting his campaign to be
governor.

9. | have read with interest the articles of Newberry journalist Sue Summer
about what McMaster did and about what appears to her-andtome -tobe a
coverup by Attorney General Wilson of what McMaster did.

10. ! am informed and believe that the Legacy Trust, not created by James
Brown, but by McMaster as AG, is a public body — as is AG Wilson — under the S.
C. Freedom of Information Act, and both should comply with FOIA.

11. My writing about James Brown has three areas of emphasis:

a. The manipulation of the value of Brown’s securities and other
assets, especially the fabricated $4.7 million valuation of Brown's
worldwide music empire, including any participation the AG’s office
may have had in that manipulation.

b. The false representations made about who are James Brown's
heirs under the Federal Copyright Act, and whether an AG should

participate in or condone faise statements to courts about Brown's
heirs.
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¢. The Public Policy implications of allowing Attorneys General
— as McMaster attempted to do — to take over private foundations,
which are private property.
12. | believe that it is wrong for Attorney General Alan Wilson and the
Legacy Trust McMaster created in his official capacity to refuse to deliver properly
requested public documents related to these issues.

13. | 'have read, and attach hereto, copies of affidavits filed in another

Newberry County FOIA Case which, | am informed and believe, also apply to this

case:

Exhibit B Affidavit of Thomas R. Young, Jr.
Exhibit C Affidavit of Deborah W. Spence
Exhibit D Affidavit of Thomas H. Pope Il
Exhibit E Affidavit of Sue Summer

14. 1am informed and believe that these people properly assert that
prompt compliance with FOIA is important — especially where, as here, there is
great public interest in why a public official chose to take over and give away
James Brown’s private property.

15. 1 especially endorse Mr. Young's reference to the intent of FOIA, which
is to provide members of the general public with prompt access to public

documents “at a minimum ¢os

16. | am informed and believe that AG Wilson's intentional stonewalling,

along with the Legacy Trust, of the FOIA requests of Mrs. Pope and journalist

3
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Sue Summeris wrong.

FURTHER DEPONENT SAYETH NOT.

U Mow A

W. JEFFREY M’rrﬁ N

SWORN TO BEFORE ME this 9" Day
of December, 2011

Notaryi Public for Bouth

arolina, , |
My Commission expires: 1%4/ &
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Exhibit A

Private Foundations, Copyright Heirs and Musical Millionaires:
or
Why The James Brown “| Feel Good” Trust doesn’t...

By Adele J. Pope and W. Jeffrey Smith!
p
2011

God has Smiled on Me ®

Entertainment icon James Brown died on Christmas Day 2006. Although he was
a grammar school dropout, he left the bulk of his $100 million music empire to The
James Brown “| Feel Good” private foundation. The “| Feel Good" Trust was restricted
solely to providing scholarships for needy and deserving students.

Over his long career, Brown had eamed the reputation as “the hardest working
man in show business.” Through hard work, tenacity—and years of litigation with
publishers, family and others-he had amassed and held onto his fortune, mostly rights
in more than 850 copyrights, unpublished works and his publicity rights.

Don'’t Be a Dropout

- About 20 years before his death, Brown decided to create the “| Feel Good"
Trust as a monument to his personal philosophy: the way to escape poverty was with
education and hard work. Brown's songs such as “Don't be a dropout” underscored this
belief.

After four years of work with an estate planning specialist, Brown's final estate
plan was completed in 2000. it included a Will that left Brown's residuary estate to his
2000 Irrevocable Trust, which was dedicated solely to education. At Brown's death the
2000 Trust created a $285,000 education fund for each of seven grandchildren.
Everything eise went to the “| Feel Good” Trust.

Anticipating trouble from relatives who knew about Brown's estate plan but did

! Ms. Pope received a JD:degree from the University of South Carolina and an LLM in
Estate Planning from the University of Miami. Mr, Smith received a JD degree from Georgetown
Law Center and is a former patent examiner with the U, S. Patent Office.

? While the © symbol is not required, it was placed in this article to remind estate
planners, fiduciaries and advisors to consider copyrights in all philanthropic estate planning and
administration involving authors.

? The copyright to “God has smiled on me” by James Brown and Al Sharpton was issued

inr 1981. The earliest date this copyright could be terminated by heirs under the Copyright Act is
2016.
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not complain during his lifetime, Brown directed his fiduciaries to defend “vigorously” all
attacks on the approximately $80 million he gave to the “I Feel Good" Foundation as
“an affront to my wishes.” He armed his fiduciaries with In Terorem forfeiture clauses
and other means to defend the 2000 Trust.

Brown also named and then spegcifically excluded from his music empire some of
his 14 or more claimed children, as he did all other claimed heirs and past and future
Spouses.

Damn Right. I'm Somebody *

At Brown'’s death his philanthropic legacy was poised to be as impressive as his
musical legacy. The $80 million " | Feel Good” Foundation promised to be his home
state’s largest-ever private foundation dedicated solely to scholarships for needy and
deserving students, as well as one of its largest private foundations.

Then in the fall of 2007 an attorney general with gubernatorial aspirations

stepped in to “help” the “| Feel Good” Trust. °
Bewildered

Three months later, in February 2008, the AG announced before a television
camera that the trustees of the “1 Feel Good” Foundation must serve only the interest of
the “poor kids,” and that any failure to do so went “far past the stop sign of conflict of
interest.” ®

He was right about that, but sadly, he did not heed his own advice.

On August 10 of the same year, a mere six months later, the AG signed an
agreement that in only two years would destroy the “l Feel Good" Foundation -
reducing it to $2 million or less.

Much of the explanation for this bewildering turn of events lies in the failure of

_ 4 The Copyright to sound recording “Damn right, I'm somebody,” by James Brown and
his famous sideman Fred Wesley, was issued in 1974 and renewed in 2002. The earliest possible
date it could be subject to termination under the Copyright Act is 2030.

5 AG Henry D. McMaster, with the AG of Georgia pro hac vice under him, entered
Aiken County, SC Case 2007-CP-02-0122 (“Case 122") in October 2007 to help protect the
interest of the *T Feel Good” Foundation’s charitable beneficiaries.

S WIS TV interview, 2/7/08. Henry D. McMaster. McMaster’s conclusion that Brown’s
then-fiduciaries were simultaneously working for the family and the “poor kids” was incorrect.
At the time, Brown’s fiduciaries were actively seeking dismissal of newly filed — and unfounded
~— challenges to Brown’s 2000 Trust and Wil; claims of Brown’s companion; and other claims.

[ See Ans. Interrogs. Pls., Case 4900; See Mot. Dismiss, TRHB’s filing, Case 122.]
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the AG's staff, and later the AG's appointee, to understand and apply basic principles
necessary for a private foundation to protect its copyright interests, namely:
1. A precipitous and incorrect determination of heirs can cause decades of
damage to the copyright interests, resulting in loss and unnecessary litigation.

2. Fiduciaries and advisors to private foundations with copyrights cannot
simultaneously serve the interests of the foundation and claimed heirs.

Brown's interest in 850+ copyrights and unpublished songs made these errors
fatal to the “| Feel Good” Foundation.

opyright Act -(Give it Up ) Turn it Algose ¥

Termination rights under Section 203 and 304 of the Copyright Act are designed
to help authors who assigned the rights to their creative works before these works were
tested in the marketplace: authors are given a chance to take back some of the
interests they gave up. Depending on the date of publication, the earliest opportunity to
terminate a copyright (already in its renewal term for older copyrights) comes either 35
or 56 years after the copyright.

In the case of a deceased author who has not previously exercised his rights, the
author's statutory heirs, as determined at the relevant time, may exercise the author's
termination right. [For a good explanation of termination rights and limitations, see
“Copyright Reversions, Pratecting Your Musical Copyrights” by Lisa Alter, 2008.]

When an author's statutory heirs are not the beneficiaries of copyrights under his
estate plan (this is always the case for copyrights held by a private foundation or
charity), then the statutory heirs--in limited instances--may be able to "bump” the
author's estate plan and retake some of the copyright benefits themselves.

Emerging case law makes it clear that it is not easy to terminate assigned
interests in copyrights.

Where, as with James Brown, valuable interests are at stake, private
foundations, advised by their unconflicted IP/Entertainment counsel, must dance a
delicate dance with publishers, claimed heirs and others. The foundations’ primary
concern, of course, is to protect and enhance the benefits of each copyright for the
fongest reasonable time.

7 (Give it up) Turn it Aloose was published in 1969.
¥ The term “estate bumping” was coined by Professor Lee-Ford Tritt to describe this

phenomenon. See Lee-Ford Tritt, “Liberating Estates from the Constraints of Copyright, 38
Rutgers L.J. 1069 (2006)
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Draft@y11) for Editing only - Do 4 copy
By omitting his heirs from any interest in his copyrights, Brown made it easier for
his fiduciaries to protect them from actual and claimed heirs, because in questions

related to Brown’s copyrights the fiduciaries’ duty of loyalty is only to the 2000 Trust —
and not to any heir.

For private foundations to be ready to protect copyright benefits given to them,
their fiduciaries and advisors® must take at least take the following basic steps, afl of
which were in progress for James Brown's estate:

1. Learn the basics about the Settlor's copyright interests, including earliest
publication dates and other readily-available facts.

. Promptly and propetly identify the “heirs-at-death™° to create a baseline.
Where appropriate and available, rely on DNA testing for disputed heirs.

Acknowledge heirs only if they are legally established or DNA tested.

o s N

dentify documents such as the Settlor's will, prenuptial agreements, lawsuit
settiements and waivers, which may void, limit or delay an heir's claim to
copyright termination rights.

5. Update the baseline heirs data until all copyrights expire.

8. Select IP/Entertainment counsel with no commitrent to claimed heirs,
publishers or other assignees.

7. As and when helpful, “split heirs"!! to maximize benefits for the foundation.
For James Brown, with copyrights issued over the six decades from 1956 until

his death, the earliest any termination could have occurred was 2012. There was
adequate time to prepare, and in August 2008 Brown's fiduciaries were doing just that.

¥ Where, as with James Brown, the AG and his appointee undertook to step into the shoes
of Brown’s fiduciaries, rendering the fiduciaries unable to protect the charity, they should have
had, and applied, the same knowledge required of the Foundation’s fiduciaries,

" The terms “heirs-at-death” is used by the authors to emphasize the timing difference
between a traditional determination of heirs (death) and the statutory heirs under the Copyright
Act, who cannot be determined uritil the window to terminate assignments as to a particular
copyright opens. Statutory heirs under the Copyright Act may be different with respect to each
copyright termination.

"' The heirs must act by majority. This allows foundations to “split heirs” — finding the

most cooperative majority of heirs to work with on termination issues related to a specific
copyright assignment at the particular time.
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A 2007 circuit court order made available to the AG and others interested in
Brown's estate about 90 boxes of “Brown Historical Documents.” These documents
contained virtually everything to be known about Brown's copyrights and related
car:;racts..- The documents were placed at a central location that allowed easy access to
all. '

The available documents, with information from the Copyright Office and other
readily available sources, showed that if Brown's copyrights were properly protected
any attempt by claimed heirs to take them from the °| Feel Good” Trust was both weak
and remote in time."

The known facts included:

1. Brown’s royalties continued to eam about least $3 million per year, as they
had for years.

2. Brown's publicity rights — about $50 million of his music empire — were
not subject to any claimed termination rights of heirs.

3. Brown's as-yet-unpublished works would not be subject to termination for
decades, perhaps not at all.

4. Copyrights to the many derivative works in which Brown has an interest
are not subject to termination right of heirs. [More than 50 CDs, with
notes, have been released since Brown’s death.]

5. Brown's Will leaves all of his copyrights, most of which are held in his
individual or joint name, to the 2000 Trust.

6. Brown's fiduciaries were directed to vigorously protect his estate plan
against heirs and claimed heirs.

7. Only 15% or fewer of Brown's many copyright interests faced possible
termination before 2016 -- ten years after Brown's death. [ See
Compilation, Brown copyrights, 1956 - 60 and 1978 - 81}

2 Order dtd. 08/10/07, Aiken County, S.C. Case No. 2007-CP-02-0122. Reflecting
Brown’s understanding of his place in musical history, in addition to Brown Historical
Documents, Brown kept more than 60 boxes of his personal musical collection, unpublished
works, and masters under lock and key in the bedroom suite and office of his home estate. In
February 2008 these were placed in a secure sound storage facility to await review.
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8. Co-authorship of some of Brown's works could make terminations more

complex and heirs’ rights, if any, less certain. See Geoffrey P. Hull,
“Termination Rights and the Real Songwriters”, Vanderbilt J. of Ent.
Law & Practice, Spring 2005.

9. Brown holds an interest in some of his publishers.

10. Between 1968-1978, one of Brown’s most prolific periods, about 250

11.

12.

13.

14.

copyrights were issued, none of which faces possible termination before
2024, with others as late as 2033, Including:

a. Nearly 40 songs from 1968.

b. More than 50 songs from 1969, including “Ain’t it funky now,”
“Mashed potato” and “Popcorn.”

c. “Funky Drummer,” 1970, one of the world’s most sampled records:
"(Get up) | feel like being a sex machine”; and about 25 other songs.

d. “Hot pants”, “Soul power” and others from 1971.

e. More than 35 copyrights from 1972, including “Get on the Good Foot
(with new matter)” and other sound recordings for which copyrights
became available that year. [ Polydor, Inc, and/or UMG Recordings,
Inc. are listed on some post-1971 copynghts]

In the 1990s Brown and his company JBE, Inc¢,. reached important
agreements with Warmner/Chappell, Warmer-Tamberlane Publishing Comp.
and other publishers.

Documents related to Brown’s 1999 $26 million loan from TIAA,
secured by a pledge of his major royalties, prohibit assignments
until the loan is paid in full — 5 or more years after Brown’s death.

Brown settled a 2002 suit over copyrights with daughters Deanna and
Yamma.

Brown did not file a termination notice for 2016 for the famous 1956
song, “Please, please, please,” which he co-authored, although the
window for filing a termination notice was open in 2006. Nor did he do
so for certain post-1977 copyrights. [This indicates an understanding that
the TIAA Debt (at least) prevents the current exercise of termination
rights.]

A host of additional impediments existed to prevent any heirs from substantially
damaging the “| Feel Good” Foundation's royatty interests. These efforts included
miotions to dismiss all claims of Brown'’s companion as invalid, a waiver signed by one

6
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of Brown's Heirs for the TIAA Debt, and others.

in order to protect the * Feel Good” Foundation’s copyrights, the estate first had
to root out non-heirs and those who had waived any claim to Brown's assets. Then
negotiation with heirs could begin.

The Estate’s Heirs Protocol

In August 2008 Brown's fiduciaries were nearing the completion of a proper
heirs-at-death determination begun just after Brown's death. When concluded, it would
have provided the "I Feel Good” Foundation with both a sword and a shield to protect its
copyrights for decades."

Knowing the importance of this heirs determination, shortly after Brown's death
estate attorneys established a brilliant and widely-publicized self-identification protocol
to find Brown's claimed heirs. Anyone claiming to be a child of Brown was invited to
step forward; pay $300 for controlled, official DNA testing; and find out the biological
truth,

Brown’s well-publicized vasectomy about 20 years earlier meant that most
requests for DNA testing were made by consenting adults who understood and
submitted to the media frenzy surrounding the process.'

The significance of the heirs procedure was bolstered by the increased
acceptance of the accuracy of properly controlied DNA testing.

By August 2008, the DNA protocol resulted in the rejection of a number of
claimants and the identification of three biological children of Brown: Jeanette Mitcheli
(1), LaRhonda Pettit (2) and Cinnamon Mernickle (3).

Brown'’s fiduciaries rewarded each proven biological child with a public
announcement and acknowledgment of her status as an heir. [Like all of Brown’s other
heirs, they were excluded from the 2000 Trust and Brown's musical empire.]

“ Brown acknowledged as his “heirs” four of the five children born of his three
marriages, Terry, Larry, Deanna and Yamma, He excluded daughter Lisa, acknowledged in his
divorce from first wife Velma Warren. [Will. Trust. Div. Decree.Agreement]. He also
acknowledged two children riot born of his marriages. Jn Terrorem forfeiture clauses threatened
termination of the grandchildren’s education benefits and the personal effects he gave to the six.
A prenuptial agreement, executed by Brown’s (married) companion, waived all of her rights
under state and federal law. After discovering that companion was married when she married
Brown, he brought an action to void the marriage. It was settled with her agreement and a court
order by which she waived any claim to be Brown’s common law spouse.

15 Only one minor claimed to be a child of Brown. Through a GAL he refused official
testing.
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) Brown's other possible but challenged heirs, none of whom had been DNA
tested, included:

a. 5 presumed children: Terry (4) Lisa (5), Lamry (6), Deanna (7) and Yamma (8).
Teddy is deceased. (9);"

b. A minor ordered to take official DNA testing, but who had refused (10);

¢. Anincarcerated adult whom Brown supported under court order during
minority (11);

d. Brown's companion who:

1. Waived all state and federal rights in a 2001 pre-nuptial agreement;

2 Then had a marriage ceremony with Brown although she was already
married;

3. Separated from Brown in 2003 when he discovered she was married;

4. Obtained an annulment of her previous marriage in March 2004,

5. Thereafter settied Brown's suit to void his marriage by Court order,
finding they were living together and attaching her agreement
never to claim to be Brown's common law spouse (12);

o

. Two other claimed-but-not-presumed children (13), and (14);

-y
b

A claimed grandchild, claimed child of deceased son (9).

Considering other turmoil surrounding Brown's assets 7 and the long-term
importance of a correct determination of heirs-at-death, the heirs protocol had
progressed at lightning speed. it was close fo providing a court-sanctioned heirs-at-
death baseline which the "l Feel Good” Trust could use and modify in order to help
protect the foundation for the duration of the copyrights.

That changed on August 10, 2008.

' On August 10, 2008 Brown’s grandsons, beneficiaries of the 2000 Trust, or
others, were seaking DNA testing of some or all of these, as well as of the minor
claimant.

17 Brown’s original fiduciaries all resigned in 2007 under a substantial cloud after more
than $12 million secretly misappropriated since 1999 was discovered. One is now deceased.
David Cannon was indicted for felony breach of trust for all years 1999 - 2006 and for uttering a
forged compensation agreement in 2008. To date he had not been tried. In 2010 Dallas, Brown’s
longtime attorney, filed bankruptcy. Schedules related to Dallas’ filing show that his largest
asset is a $6 million claim he asserts against Brown’s Estate and the 2000 Trust.

g
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On August 10, 2008 the AG's staff and some of the claimed heirs™ met privately
and reached the following private agreement:

1. Some of Brown's claimed heirs, including Brown's companion and excluding
Brown’s proven heirs, were declared to be Brown's heirs “for all
purposes.”

2. The AG proposed to give more than half of Brown's assets to these persons,
all of whom had been specifically disinherited by Brown from his copyrights.

3. The AG agreed to prevent DNA testing of the parties to his agreement.

4. The AG agreed to replace Brown's fiduciaries with ones of their mutual
choosing.

5. The AG and parties all agreed not to say anything bad about each other
or the Agreement they had reached.

After signing the August 10 Agreement, with no apparent knowledge of the
devastation he was causing the ‘| Feel Good” Trust's copyrights, the AG moved on to
other matters and left the rest of the destruction of the “I Feel Good” Foundation to his
staff and the appointeeffiduciary the AG selected.”

Within months, an AG staffer promised Brown’s son an exclusive right to buy the
James Brown assets — including his 850+ copyrights. [Lirs. dtd. 2/39/09 and 2/30/09.]

Certain that Brown's fiduciaries could not support the August 10 deal, the AG's
staff sought and obtained an “independent” person to evaluate the secret agreement for
the Court.

¥ “No, no, no, no (don’t leave me this way)”” was published in 1964. The earliest
possible year it might be subject to termination is 2020.

¥ The AG did not notify any.of Brown’s fiduciaries or the three known biological heirs of
James Brown of the meeting until after he had signed the August 10, 2008 agreement. [Exhibit
Bj

% According to the AG’s senior assistant, beginning in the fall of 2007 six attorneys and
six staff members worked on James Brown matters, but none undertook to inquire about or
understand Brown’s copyrights, even though the copyrights were generally known to make up
about haif the value of Brown’s music empire. Beginning August 10, 2008, the AG relied on
advice of counsel for the companion and other “settling parties” whose interest in Brown’s
copyrights was directly adverse to that of the “I Feel Good” Foundation, but who advised that
they now “spoke as one” with the AG.
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On January 30, 2009, three weeks after his appointment—-with no knowledge of
the Federal Copyright Act, Brown’s estate plan, or the tax impact of the AG’s deal—
the AG's appointee recommended it to the court.

Amazingly, appointee had not reviewed a single copyright or contract --
considering it beyond the scope of his assignment.

After the recommendation, the AG announced that he had selected appointee -
already trustee for Brown's companion and the disinherited settling relatives — to be the
fiduciary for Brown's estate plan, including the " Feel Good” Foundation,

On the strength of appointee’s recommendation an overworked circuit court
judge approved the AG's deal.

A last glimmer of hope existed for the copyrights given to the “| Feel Good”
Foundation — the circuit court did not specifically determine that the parties to the
AG's deal were Brown's heirs,

The AG’s appointee would try to fix that,

“Everybody’s doing the h

At first the AG appears to have been oblivious to the destruction his August 10
Agreement would cause Brown's copyrights and the “I Fesl Good” Foundation. On the
other hand, Brown's disinherited claimed heirs and companion knew exactly how
important their newly-invented status as Brown’s sole heirs was. It was this status-a gift
not from Brown but from the AG--that would enable them to execute their plan for the
destruction of the *| Feel Good” Foundation.

The monster that the AG had inadvertently created was raising its head. And his
appointee knew which side to take.

By early 2009 AG’s appointee--now trustee for the disinherited claimants--
approved language added to the AG's deal after August 10 asserting that the
termination rights of the newly-but-incorrectly determined “heirs™-at-death was of
enormous value.

These “heirs” asserted that the termination rights belonging to them ~ not all
properly-determined heirs over the duration of the copyrights — were likely worth as
much or more than Brown's publicity rights, 850+ copyrights and other assets, This
sleight of hand became their justification for the AG's giving them about 65% of the *I
Feel Good” Foundation plus the right to buy it all.

* This copyright to “Everybody’s doing the hustle and dead on the double bump” was
issued in 1975 and renewed in 2003.
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In March 2009 Brown's fiduciaries used a compromise procedure to try to
salvage Brown'’s copyrights for the “| Feel Good" Foundation by continuing with a
correct heirs-at death determination.? The AG's appointee, now committed to his role
as trustee for Brown's companion, purchaser/son and some of the disinherited family
rather than for the “l Feel Good” Foundation, declined.

And the AG never complained.
“Al nothing™

When it seemed things could not get worse for the 1 Feel Good" Foundation,
they did.

Soon after son obtained a right to buy all of Brown's asssts and the appointee
became his trustee, they began to question the $100-million value of Brown's assets.
This was surprising, since in 2008 son himself was involved in two separate letters of
intent to purchase the same James Brown assets he was now devaluing for $90-$102
million.

The scheme to dismantle the Foundation proceeded, full steam ahead.

in August 2010, appointee announced he had secured an appraisal which would
show that Brown's assets at death were worth less than $12 million.

A sale to son at $12 million would drive the final nail into the “| Feel Good”
Foundation’s coffin — reducing it from $80 million to $2 million or less.?*

2 In an “offer of compromise” not normally published — but filed in James Brown Case
No. 2008-CP-02-1647 — Brown’s fiduciaries agreed for the Estate and 2000 Trust to
acknowledge 4 of Brown’s presumed children, proven children Cinnamon, LaRhonda, and
Jeanette, and 3 others as Brown’s heirs. Brown’s companion, consistent with known facts, was.
rejected as an heir, but offered a payment to resolve her claim. With ten {10) children
acknowiedged as a non-exclusive group of Brown’s heirs-at-death, Brown’s estate and the “1
Feel Good” Foundation would have been free to cohtinue the heirs-at-death proceeding as to all
others. In the future the “I Feel Good” foundation would have been free to “split heirs” as
appropriate to a particular copyright.

% The copyright to James Brown’s “Almost nothing” was issued in 1979. It will not
‘be subject to possible termination before 2014,

% Son/prospective purchaser Terry, poised to buy James Brown’s assets for as little as
$12 million, was part of two 2008 letters of intent by TIBL, LLC to purchase Brown’s assets for
$90 - $102 million. [Brown’s original PR/Trustees sought about $5 million each from the
proposal, as well ds options or a “kickback™ from the purchaser. [Hg. 11/20/07,Case 122]. In
early 2007 Terry’s son and some family members issued a prospectus in early 2007 to raise $200
million for the purchase of the James Brown assets.

11
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James Brown would have been rolling over in his. Between 2003 and 2006 he
had earned about $9 million each year.”

Think (about it}

James Brown left two legacies — a musical legacy and a charitable legacy.
Whoever benefits from it, Brown’s musical legacy will live on. Brown’s charitable legacy,
the “I Feel Good" Foundation, cannot be recovered once it is lost. The dismantling of
that legacy by the AG, his appointee and Brown's disinherited claimed relatives could
have easily been avoided.

Unfortunately, it was not.

But it should serve as cautionary tale to other “needy and deserving® foundations
holding valuable copyrights. It should also raise an alarm for all philanthropists and their
estate planning advisors in states where the government, through activist attorneys
general, is moving to take over the private property and operation of the private
charitable foundations these private individuals.

% In 2009 AG and appointee, at the behest of purchaser/son, rejected a 2-year publicity
rights contract with GreenLight . Among other deceased celebrities, GreenLight has successfully
exploited the publicity rights of Steve McQueen and Einstein. According to a May 2011 New
York times Article, Einstein, whose publicity rights are claimed by Yeshiva University in Israel,
earned more than $60 million in 2010.

*The copyright to “Think (about it)”* was issued in 1973.
12
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COMPILATION
Registered Copyrights of James Brown
1956 - 60 and 1978 - 81

te of Publication/ escription of Wi Eatliest Possible

1956 About a dozen works, including “Please, please, please” 2012
1957 About six songs, including “Fine old foxy self’ 2013
1978 About 30 songs 2013
1958 About 12 songs, including “Try me” 2014
1979 About 15 songs, including “Mother popcorn” 2014
1959 About 5 songs, including “Good good lovin' * 2015
1980 About 35 songs, including "Get up offa that thing” 2015
1960 About 8 songs, including “And | do what | want” 2016
1981 About 16 songs, including “God has Smiled on me” 2016
13
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Exhibit B

Alan Wilson, in his capacity as '
Aftomey General of South Carolina,
)
)
Personally appeared before me, Thomas R. Young, Jr., who being duly sworn,

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF NEWBERRY ) Civil Action No. 2011-CP-36-379
)
Adele J. Pope, ) AFFIDAVIT
Plaintiff, } SUPPORTING IMMEDIATE RELEASE
) OF McMASTERWINGATE CONTRACT
v, } TO SUE BUCHANAN AND POPE
)
)
)
)

Defendant.

deposes and says:

1. | am a resident of Aiken County.

2. I am over 18 years of age.

3. 1 make this affidavit based on my personal knowledge and belief.

4. am a membar in good standing of the South Carolina Bar with Bar
number 11643.

5. Currently, | am attomey of record for Robert L. Buchanan, Jr. and Robert
L. Buchanan Law Office, P.A. in the declaratory judgment action filed against Buchanan
by Cincinnati Insurance Company in federal court.! That action involves the malpractice
coverage which is in place to defend and to indemnify Buchanan in the lawsult filed in
Richiand County against Buchanan by the Attomey General of South Carolina
(“Richiand County lawsuit’).

' Cincignati S

PA, etal. 3:10-cv-02986-WOB.

-1 =
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6.  Thelitigation retention agreement signed by former Attorney General
Henry McMaster to authorize attomey Kenneth Wingate to sue Robert L. Buchanan, Jr.
of Alken is a document relevant to some of the issues in the declaratory judgment action
filed by Cincinnati Insurance Company against Buchanan,

7. My understanding is that Buchanan attempted to obtain a copy of that
contract in the Richiand County lawsuit. The contract has not been produced in that
action.

8. My understanding also is that litigation retention agreements entered into
by the Attomey General of South Carolina are public documents.

8. | aiso understand that the Freedom of Information Act is intended fo
provide members of the general public with prompt access to public documents “at a
minimum cost or delay.” See 8.C. Code Sec. 30-4-15 (emphasis added).

10.  While | have the ability to issue a federal court subpoena upon the
Attorney General of South Carolina to obtain the ccni:;lct, it will save my client both time
and money by having this Court rule that the contract should be released pursuant to
the Freedom of Information Act.

FURTHER THE DEPONENT SAYETH NOT.

%w%w%.

Thomas R. Young, Jr. o)

SWORN TO before me this
day of December 2011

t.8.)
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Exhibit C -
STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS
) _
COUNTY OF NEWBERRY y CiviL ACTION NoO. 201 1-CP-36-379
)
)

ADELE ). POPE, ) AFFIDAVIT OF DEBORAH W. SPENCE
' PLAINTIFF, ) ASKING FOR RELEASE UNDER
) FREEDOM OF INFORMATION ACT OF
v. JAG HENRY MCMASTER'S 2010 CONTRACYT
) WITH ATTY. KENNETH B. WINGATE TO
ALAN WILSON, IN HIS CAFACITY AS ) SUE ADELE POPE AND ROBERT
ATTORNEY GENERAL OF SOUTH ) BUCHANAN FOR APPEALING ORDER
CAROLINA; 3 IN JAMES BROWN AIKEN CASE
}
DEFENDANT.)
)

PERSONALLY APPEARED BEFORE ME, DEBORAH W. SPENCE,; WHO BEING DULY
SWORN, DEPOSES AND SAYS:

¥. { AM A REBIDENT OF LEXINGTON COLINTY AND OVER 18 YEARS OLD.

2. THIS AFFIDAVIT IS BASED ON MY PERSONAL KNOWLEDGE AND BELIEF.

3. | AM THE WIDOW OF FLOYD D. SPENCE

4. THROUGH THE YEARS | HAVE KNOWN ATTORNEY GENERAL ALAN WILSON
AND HIS FAMILY, AND HAVE BEEN REPRESENTED BY A MEMBER OF FORMER AG
HENRY MCMASTER'S FAMILY

5. KENNETH B. WINGATE HAS SERVED BOTH AS MY LAWYER AND ATTORNEY
FOR MY HUSBAND’'S ESTATE.

6. MRrS. POPE BECAME MY LAWYER IN 2002, RECOMMENDRED BY AG
MCMASTER’S BROTHER WHO HAD WORKED FOR MY HUSBAND.

7. 1 LOVE MUSIC AND HAVE BEEN A FAN OF JAMES BROWN FOR DECADES,

8. In 2007 MRS, POPE BECAME TRUSTEE OF JAMES BROWN’S TRUST,
WHICH {INCLUDED THE JAMES BROWN “] FEEL GOOD” PRIVATE FOUNDATION. |

LEARNED THEN THAT BROWN HAD GIVEN HIS ENTIRE MUSIC EMPIRE TO PROVIDE'
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SCHOLARSHIPS FOR NEEDY AND DESERVING STUDENTS. '

9. SINCE LEARNING THAT HENRY MCMASTER — OVER THE OBJECTION OF
BROWKN'S TRUSTEES — GAVE MORE THAN HALF OF THE ¥l FEEL GOOQDY” FOUNDATION
7O DISINHERITED CLAIMED RELATIVES, | HAVE FOLLOWED THE AIKEN CASE FAIRLY
CLOSELY,

10. | WAS DISTURBED IN THE SPRING OF 2010 WHEN | LEARNED THAT
HENRY MCMASTER HAD SUED MRSE. POPE USING KENNETH WINGATE, A PRIVATE
ATTORNEY WHO ALSO REFRESENTED SOME OF BROWN’S DISINHERITED RELATIVES.

11. | WAS TROUBLED AND INCREDULOUS: THAT THE AG WOULD ALLOW MR,
WINGATE AND MR. BAUKNIGHT TO #IGHT THE PECOPLE WHO WERE TRYING TO SAVE
PHE “1 FEEL GOOD” FOUNDATION AND GET MONEY FOR PEOPLE BROWN LEFT OUT OF
IS ESTATE PLAN, AND | STILL DON'T UNDERSTAND HOW HE COULD DO THAT.

12, IN AUGUST OF 2011 WHEN | READ THAT MRS. POPE HAD FILED A
FREEDOM OF INFORMATION ACY SUIT TO GET THE CONTRACT MCMASTER SIGNED
WITH KEN WINGATE | THOUGHT IT MIGHT ANSWER SOME OF MY QUESTIONS,

13. | KNOW THAT AG WILSON HAS STATED THAT ALL OF MIS LITICATION
HETENTION AGREEMENTS WITH CUTSIDE COUNSEL ARE PUBLIC DOSUMENTS, AND
BELIEVE THAT THEY SHOULD BE.

14, | THINK THAT THE MCMASTER’S CONTRACT WITH KEN WINGATE SHOULD
BE DELIVERED RIGHT AWAY BECAUSE THE PUBLIC HAS A RIGHT TO KNOW w:-m'mzn
WHAT AG MCMASTER AND WINGATE AGREED TO WAS APPROPRIATE.

15. | AM CONCERNED THAT AG WILSON’'S REFUSAL FOR MORE THAN FOUR
MONTHS TO RELEASE A PUBLIC DOCUMENT MAKES IT APPEAR THAT HE IS COVERING
UP AN INAPPROPRIATE OR QUESTIONABLE AGREEMENT.

16. ON OCTOBER 371, 2011 ATTORNEY DAVID BLACK OF NEXSEN PRUET,

2

540



SPEAKING FOR RUSSELL BAUKNIGHT, MADE VICIOUS STATEMENTS ABOUT MRS, POPE
AND Mi. BUCHANAN THAT WERE REPEATED IN HUNDREDS OF MEDIA OUTLETS.

16. THE NEXT DAY, | HEARD ANOTHER NEXSEN PRUET LAWYER AND MR.
JONES FROM AG WIt.SON'S OFFICE TRYING YO JUSTIFY TO OUR SuPREME COURT
‘WHY HENRY MCMASTER GAVE AWAY WHAT WAS CORRECTLY DESCRIBED AS. BROWN'S
“NOBLE ESTATE PLAN.”

1€. SINCE THEN, AG WILSON’S REFUSAL TO RELEASE THE MCMASTER
CONTRACT WITH WINGATE HAS FOCUSED MY ATTENTION ON OTHER TROUBLESOME
THINGS MCMASTER DID — OR IS SAID TO HAVE DONE ~ IN CONNECTION WITH JAMES
BROWN’S ESTATE AND TRUST, AND | BELIEVE THE PUBLIC HAS A RIGHT TO LEARN
WHAT REALLY HAPPENED..

17. ] RECENTLY READ THAY JAMES BROWN MADE A TAPE DISCUSSING HIS
INTENTIONS IN HIS Wikl AND TRUST WHICH MCMASTER APPARENTLY DID NOT
CONSIDER WHEN HE GAVE AWAY HALF OF THE *I FEEL GOOD” TRUST:

{7. THIS MORNING | READ THAT BROWN’S GRANDSON FORLANDO, WHO
APPEARED ON TELEVISION IN. 2008 WITH MCMASTER TO CRITICIZE MRS. POPE AND
MR. BUCHANAN, NOW CONFIRMS THAT THEY PHOPERLY DEFENDED BROWN'S ESTATE
PLAN.

18, MOST TROUBLESOME, HOWEVER, 1S AN ARTICLE BY SuUff SUMMER DATED
DECEMBER 7, 2011 IN WHICH FORLANDO DESCRIBES A VISIT HE AND HIS FATHER
TERRY HAD TO AG MCMASTER’S OFFICE BEFORE TERRY BROWN ABANDONED HIS
SUPPORT OF BROWN’S NOBLE ESTATE PLAN WHICH STATES!

HAFTER MY FATHER REFUSED YO JOIN THE FIGHT (TO CONTEST THE WIiLL

AND TRUST), THEY CALLED US TO SOUTH CAROLINA, TO THE ATTORNEY

GENERAL’S OFFICE. THEY SAID THEY COULD SETTLE WITHOUT US, AND

THEY'D MAKE BURE WE GOT NOTHING, WE WERE GIVEN AN ULTIMATUM,”
FORLANDO SAID.
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19. | AM INFORMED AND BELIEVE THAT AG WILSON SHOULD IMMEDIATELY
RELEASE THE WINGATE CONTRACT.

FURTHER DEPONENT SAYETH NOT.

DEBORAH W. SPENC

4
w8

E

SWORN TO BEFORE ME THIS

8TH OAY OF Pim-m/m’,jzo.i ]
. N 5 (L.S.)

NOTARY PUSLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES: 7/;1 /.'Le‘m..
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. Exhibit D .

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY Civil Action No. 2011-CP-36-379
Adele J. Pope, AFFIDAVIT |
© P Plaintiff, SUPPORTING IMMEDIATE RELEASE
v, TO SUE BUCHANAN AND POPE

Alan Wilson, in his capacity as
Attorney General of South Carolina,

)
)
)
)
)
)
) OF McMASTER/WINGATE CONTRACT
)
)
)
)
)
Defendant. )
)

Parsonally appeared before me, Thomas H. Pope {ll, who being duly swom,
deposes and says:

1. | am a resident of Newberry County and a pracficing attorney.

2. | am over 18 years of age.

3. Since the death of James Brown, | have read news reports about the various
James Brown cases.

4. | understand that a request under the 8.C. Freedom of Information Act has
been made by at least one newspaper reporter for'a copy of the public litigation
retention agreement signed by former Attomey General Henry McMaster to authorize
attorney Kenneth Wingate to sue Robert Buchanan of Aiken and Adele Pope of
Newberry because they appealed an Aiken County settioment related to Jameés Brown,

5. The Freedom of Information Act is intended to provide all members of the
public with easy and prompt access to public documents. As far as | know, it contains
no provisions that tie its application to any pending action in the same or any other

county.
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8. To deny prompt relief under the F.O.1.A serves only to encourage secrecy in
government.

7. As | understand, all litigation-retention contracts between the Attorney
General and private attorneys are public documents, and the docurments sought in this.
suit are the only ones of this type that the Atiorney General's-office has ever refused to
produce.

8. While | am the husband of plaintiff, { affirm that this does not affect my view
of the legitimacy of the F.O.LA. suit to produce what even the Attorney General's office
has not denied are public documents,

9. |was not asked to write this affidavit by anyone. | do so voluntarily.

10. The public interest in James Brown, legendary musician and philanthropist
(per his Will), could not be greater. The public interest in the former Attorney General's
decision to hire private attorneys under a cloak of secrecy is equally great.

11. As a former legislative sponsor of the Whistieblower statute, | have always
been a proponent of openness in government.

12. |believe that any citizen or journalist who asks for this public document
should get it without delay.

FURTHER DEPONENT SAYETH NOT.

/)M‘ﬂ,‘... (d ;;U =P

SWORN TO before me this
A day of December, 2011

o O /LY sy
Nota bhc for South Carofina
My Commission expires: _ B -/R-R020
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Exhibit E

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY ) Civil Action No. 2011-CP-36-379

)

).
Adele J. Pope, ) AFFIDAVIT OF SUE SUMMER

Plaintiff, ) SUPPORTING IMMEDIATE RELEASE
JOF THE McMASTER/WINGATE CONTRACT

V. TO SUE BUCHANAN AND POPE

'%

Alan Wilson, in his capacity as )
Attorney General of South Carolina, )
)

)

)

Defendant.

Personally appeared before me, Sue Summer, who being duly sworn, deposes
and says:

1. 1 am a resident of Newberry County; over 18 years of age; and make this
affidavit based on my personal knowledge and belief.

2. | am a joumalist and contribute ta the Newberry Observer.

3. During the last few months, 1 have written several articles for the Observer on
the various James Brown court cases. In writing these articles, | have done extensive
factual research, including the review of many documents and interviews with several
people.

4. | have requested that the Attorney General's office provide me with a copy of
the Litigation Retention Agreement between former Attomey General McMaster and
attomey Kenneth Wingate, which is one of the documents Plaintiff Adele Pope seeks in
this action, no fewer than 6 times.

5. | have reviewed a recent letter of Senior Assistant Attorney General C. Havird
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Jones confirming that this is a public document, but have not to date been provided a
copy of this document.

6. | have reviewed other Litigation Retention Agreements which the Attomey
General has posted on his website, and am informed and belleve that each of them
states that it is a public document.

7. As both a journalist and a citizen, | have an interest in seeing the Litigation
Retention Agreement, which 1 understand Attorney General McMaster signed in his
official capacity.

8. | balieve that the spirit of the Freedom of information Act is violated if
joumalists and members of the general public are denied both easy and prompt access
to public documents.

9. |1 do not believe my FOIA rights or the rights of the general public should be
tied to a Richland County lawsuit.

FURTHER DEPONENT SAYETH NOT.

Leoromors

| } SUE SUMMER
SWORN TO before me this
day of December, 2011
) 0! ’ OEHAE {L.S.)
Notary Public fd :
My Commission expires 3«?\{% oy

546



&

STATE OF SOUTH CARQLMQER Eciz’ IN THE COURT OF COMMON PLEAS
134 HTY
COUNTY OF NEWBERRYIZ gy - -3 ﬁ; 2y

CMl Action No. 201 1-CP-36-364

g S C
Adele J. Pops, ¢ (S "%@%%?S Ai\ it e N
Plamtlff Y AFFIDAVIT OF ADELE J POPE
) OPPOSING STRIKING OR DISREGARDING
V. } AFFIDAVIT AND ARTICLE OF JEFF SMITH
) AND OTHER AFFIDAVITS;
Alan Wilson, in his capacity as ) OPPOSING DISMISSAL
Attorney General of South Carolina, ) AND -
and James Brown Legacy Trust, by } SUPPORTING IN CAMERA REVIEW
Russell Bauknight, its Trustee ) AND
) SUMMARY JUDGMENT
Defendants. )
)

Personally appeared before me, Adele J. Pope, who being duly sworn, deposes
and says:

1. 1 am informed and believe that the Court should not strike or disregard any,
and should consider all, of the following

a. Affidavit of W. Jeffrey Smith dated December 9, 2011

Come

1
b. Draft (4/11) article: Private Foundations, Copyright Heirs and Musical

78 =2
usaly, _ =
Miliionaires: Why The James Brown “I Feel Good” Trust doesn't.c., A 3;
oA o IO
¢. Affidavit of Thomas R. Young, Jr Pz o NG
o3 2 0%
d. Affidavit of Deborah W. Spence TR o
2 @
e. Affidavit Sue Summer =
f. Affidavit of Thomas H. Pope IlI

2. | am also informed and believe that the Court, in addition to considering the

above, should consider the affidavit of Vic MacDonald filed in Case 2011-CP-36-379, a
copy of which is attached hereto as Exhibit A
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3.  am informed and believe that all are based on personal knowledge and
belief; are not hearsay, or.come under an applicable exception; are relevant; and
support one or more of the materiat facts in this case, namely:

a. |, along with the general public, have been damaged by the AG/Legacy
Trust's failure to promptly deliver the public information | requested under FOIA.

b. The role, if any, of the AG’s office in Bauknight/Terry Brown's manipulation of
the value of Brown’s music empire which the AG took over is of great public
interest,

c. FOIA compliance relates only to the delivery of public documents,

d. Essential to the right of individuals and the public under FOIA is that the
public documents be delivered at a minimum of cost and delay, without regard to
any use to be made of the documents.

e. Atleast in the civil context, the claims, defenses, lawsuits, publications,
articles, critique of public officials and all other uses which are or could result
from the release of public documents under FOIA is unrelated to the FOIA
request/claim itself, which is a separate and distinct claim.

f. The McMaster Legacy Trust, having been created by a public official acting in
his official capacity; holding an expectancy in private property taken over by a
public official; and run by a trustee who serves at the pleasure of the AG, is a
public body under FOIA.

g. My legal fees and costs to date of approximately $7,525, and future costs
as described below, are reasonable because AG Wilson refuses fo produce the
public documents | requested under FOIA and the Legacy Trust has both
refused them and threatened me with sanctions.

h. Where the State/Legacy Trust is represented by a seasoned Assistant
Deputy AG and has authorized the Legacy Trust to engage a Superiawyer
whose hourly rate in 2007 was $500 to fight release of public documents, my
attorney’s fees of $100 per hour (with a maximum of $1,500 per month for this
case), and costs are reasonable to seek Court direction for FOIA compliance,
and McMaster's Legacy Trust and the AG/State should be directed, jointly and
severally, fo pay such attorney’s fees and costs until each complies with my
FOIA request.

i. If AG Wilson and McMaster's Legacy Trust are not charged with my cost of
securing their FOIA compliance which should have been made 8 months ago,

2
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while the awesome power and resources of the State are used, and thousands
of dollars of State-approved costs are being incurred for Mr. Lewis to fight FOIA
compliance, FOIA will be rendered meaningless — damaging both the general
public and me.

j. The Legacy Trust's threat to sanction me for exercising my FOIA rights
was made in bad faith.

k. The affidavit of Tom Young, Esq., and presence of the firm of Camden Lewis,

Esq., former counsel to Brown fiduciaries David Cannon and Albert Dallas

demonstrate that my FOIA claims in this suit for compliance, are not the same or

similar to Richland County Case 4900 or any other James Brown case.

3. | am informed and believe that the affidavits of Mr. Smith, Mr. MacDonald and
Ms. Summer constitute expert opinions by writers and/or journalists of the importance to
the press and the public of swift and inexpensive compliance with FOIA.

4. | am informed and believe that the affidavits of Mr. Young and Mr. Pope
constitute expert opinions as to FOIA's role in open government and the public’s right to
prompt access to public documents under FOIA at a minimum cost or delay.

5. Mr. Lewis’ former fiduciary clients have taken positions directly opposed to
the Wingate Firm, sole counsel in Case 4900 to Brown'’s companion, the Legacy Trust
and other persons Brown intentionally disinherited, as follows:

a. The Lewis Firm and their clients vigorously assert that Tommie

Rae was not married to Brown and is entitled to none of Brown’s assets, while

Wingate/Bauknight assert she is his wife, and should get 23 Y2 % of Brown's

assets.

b. The Lewis Firm knew nothing of Powell Goldstein's attempt to move Brown's

2000 Trust to Georgia, or Cannon and Dallas’ attempts to obtain

options or a “kickback” in the IPQ to be created on a sale of Brown's assets,

while the Bauknight and the Legacy Trust have worked directly with Powell

Goldstein to secure for Terry Brown, a joint venturer with Cannon and Dallas, the

right to buy Brown’s assets.

¢. The Lewis Firm's clients valued Brown's worldwide music empire at death
at about $85 Million, based in farge part on a $90 - $100 Million offer in October

3
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2007. The Legacy Trust/Bauknight assert there was no offer and the value of
the music empire is $4.7 Million

d. The Lewis Firm's clients collected, and agreed to make public, the diary

of Brown's companions and other records confirming she was not Brown's wife.

and had waived any claim to be his spouse or enjoy his property.

e. The Lewis Firm's clients established a proper DNA protocol to determine

heirs-at-death under the Federal Copyright Act. The Legacy Trust made an

incorrect determination, omitting proven heirs and including those who are not.

6. | am familiar with the Lewis Firm's legal services to the Estate/2000 Trust for
9 months in 2007 because Bob Buchanan and | were SA's at the time, and later - as
PR/Trustees -- reacheéd a stipulation with the Lewis Firm describing in detail the nature,
extent and limitations of their services.

7. The stipulation was made in connection with the Lewis Firm’s approximately
$595,000 claim for legal services to the Estate/Trust in 2007, which claim is stilt
pending.

8. The Lewis Firm, like attorney Rodney Peeples, represented Dallas and
Cannon as fiduciaries only, refusing to help them file $10+ Million in commission claims.

8. The Lewis Firm knew about the $100 Million offer and was present when it
was dicussed with the Court on November 20, 2007, but did not know Dallas and
Cannon were secretly seeking option or a “kickback” from the purchasers.

10. While represented by the Lewis Firm, Dallas and Bradley filed a sworn
inventory valuing Brown's music empire at about $85 Million — based, at least in part,
on the $100 Million offer (LESS the TIAA debt).

11. The Lewis Firm and its fiduciary clients took the following steps to protect

Brown's Estate Plan:
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a. gathered and made public Brown's companion’s personal diaries, contracts
and lawsuits, to demonstrate she knew she was not married to Brown
when he died;

b. established, with attorney Peeples, a proper DNA protocol, which identified
Pettit, Parris and Mitchell as Brown's children and heirs;

¢. obtained Brown's vasectomy records, swom testimony and other documents
showing companion’s son was not likely Brown's son;

d. Sought DNA testing of all who claimed to be Brown’s heirs.

11. When the Lewis Firm became aware that Cannon and Dallas were involved
in more than $12 Million of misappropriations from Brown, including the $5 Million
“Check to Nobody” Cannon cashed and kept in 1998, they advised Dallas and Bradley
to resign’.

12. Since the resignations of Cannon and Dallas, the Lewis Firm has remained
loyal to its representation of them _as fiduciaries, although Mr. Babcock, along with
Bradley, was called to testify in 2008 that — contrary to what his former client Dallas
said — Mr. Lewis did not help or advise Dallas and Cannon to fabricate a second, post-
death Schedule B to the 2000 Trust.?

13. | am informed and believe that Lewis’ representation of the Legacy Trust in

this FOIA case is unrelated to the primary claims, counterclaims, and main thrust of

! Cannon had already resigned in August 2007 after which the Lewis Firm obtained court
approval NOT to represent him in answering discovery requests.

*Dallas had testified that Mr. Lewis, hired in February 2007, helped him fabricate the
post-death Schedule B. Testimony of Mr. Babcock and Bradley confirmed not only had the
Lewis Firm had no part in the fabrication, but that it was done after Brown’s death and BEFORE
January 3, when it was presented to Bradley as part of the 2000 Trust. The Lewis Firm, without
knowledge of the fabrication, had distributed copies of the fabricated post-death Schedule B as
part of the 2000 Trust.
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Case 4900 for the past 18 months, namely:

a. Should Tommie Rae and Mr. Wingate's other private plaintiffs, be required to
appear at depositions, which they have refused to attend for almost a year ?

b. Should Mr. Wingate's private clients be released from default as to the
counterciaims Bob Buchanan and | have against them?

c. Was it illegal or improper for Mr. Wingate to bring a tort suit on behalf of AG
McMaster to benefit Tommie Rae and Wingate's other private clients where the
AG’s office did not sign pleadings or appear as counsel for the AG/State?

d. Was it illegal or improper for Russell Bauknight to assert that he speaks on
behalf of former AG McMaster?

e. Was the tens of millions of dollars damage to Brown’s Estate Plan
done by Bob Buchanan and me, or by Bauknight, Tommie Rae and Terry
by:

1. Thwarting the collection of $12+ Million taken from Brown by Cannon and
others and the $1.2 Million owed by Cannon for costs of Aiken Case 1227

2. Fabricating Brown’s heirs under the Federal Copyright Act?
3. Manipulating the value of Brown's music empire so Terry can buy it?

4. Telling the Supreme Court that Brown's Estate/2000 Trust has no corpus to
speak of?

5. Misrepresenting the impact of the Federal Copyright Act on Brown's assets?
6. Representing to the Court and/or others that Brown’s Estate/2000 Trust, even
if properly managed, will have no value at some time between 2015 (Deanna)
and 2023 (Bauknight).

7. Destroying The James Brown “| Feel Good” Trust by the above actions?

8. Protecting the interests of Tommie Rae and Terry over Brown’s Estate/Trust?
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FURTHER DEPONENT SAYETH NOT.

SWORN TO before me this

3rd day of January, 2012

/>( ) _,»—\) (LS)

Notary Publig’for South Carofina
My Commigsion expires: 2‘3{4’3 1/1al
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Sxhi bt A
STATE OF SOUTH CAROLINA g IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY ) Cage #2011-.CP-36-379
Adele J. Pope, )
Plaintiff, 3
)
V. }  AFFIDAVAT SUPPORTING
. . } IMMEDIATE RELEASE OF
Alan Wilson, in his capacity as Y  F.O.LA DOCUMENTS
Atiomey Genersl of South Carolina, )
)
Defendant. )

Personally appeared before me, Vic MacDonald, who being duly swomn, deposss and says as
Tollows:

1. I am a resident of Newberry County, and I am a reporter for the Manning Times, which is a
nowspaper in Manning, SC.

2. Lhave been a journalist for over 35 years, and I have followed the articles in the Newberry
Observer on the various James Brown court cases.

3. Yam therecipient of numerous South Caroline Press Association Awards. 1 wiisa former
editor for the Newberry Observer, the Greenwood Index Jowrna, snd the Fiorence Morning News.

4. During my time as an editor of the Newberry Observer, the nowspsper successfully sued to
obtain a State Law Enforcement Division fils in a matter concerning the Clinton—Newberry Natural Gas
Authority, and the newspaper was the recipient of the SCPA’s Reid Montgomery F.O.LA. Award.

5. Tunderstand that an F.O.LA. request has been made to the SC Attornicy General’s office to get
& copy of the “litigation retention agrecment™ between former Attorney General McMasier and his
private sttomeys.

6. 1tis my understanding that the Attorney General’s offics hias not denied that the document is
“public,” but it has failed and refused to produce copies of this agreement.
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7. Asajournalist, I have attended numerous local and state governmentsl meetings, and I have
followed the workings of local and state governments at various leveis. 1have made F.O.LA. roquests..

8. As ajournalist, ] believe tiat the letter and tho spirit of the Freedom of Information Act is that
public officials should give access to public documents promptly and completely. The spirit of that Act
is violated if journalists end members of the general public are not allowsd easy and quick access to
public documents.

9, Although 1 am not a lawysr, I do not believe there are any exceptions to the production of
documents requested under the Fresdom of Information Act unless those-documents ars not considered
“public.”

10. Iam aware that the Attorney General's office has posted on his website other private attorney
agreemients, as they are public documents.

11, 1 cannot imagine the reason why the dosuments reguested i this suit should not bo produced
prompily, particularly considering the public importance of the late James Brown, his estate, and his
philanthropy. 1believe thatthe F.OLA. is. i;_:mﬂad.to require pr:mpt access to public documents and
that there is great public interest in James Brown, his estate, and any challenges to his will or his estate
intentions.

SWORN to befors mo thisd™ )
day of December, 2011 )

Wbtary Public for SC _ ]
My Commission expires: Y \eq 28 ST C
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STATE OF SOUTH CAROLINA ) = i
) AFFIDAVIT OF STEVENE. FAR% = 3
COUNTY OF GREENVILLE ) E 9.
:;:.r‘"\ z‘ :g%:
PERSONALLY APPEARED before me, Steven E. Farrar, who be:g’@u y bvomcéo
deposes and says as follows: a:a'g ~ "_2
1. Iamaresident of Greenville County and over eighteen years of age
2 I make this affidavit based upon my personal knowledge and belief.
3. 1ammember in good standing of the South Carolina Bar with Bar No. 1960
4,

I am currently the attorney of record for The Cincinnati Specialty Underwriters
Insurance Company (“Cincinnati”) in two lawsuits pending in the United States District. Court

for the District of South Carolina, Richland Division captioned as follows

(@ The Specialty Underwriters Insurance Company, Plaintiff versus
uchanan Law Office, P.A.. and Robert L. Buchanan, Defendants, 3:10-cv-02986 WOB; and
®)

The Cincinnati Specialty Undeiwritets Insurance Company. Plaintiff versus Adele

1. Pope, Defendant, 3:10-cv-02987 WOB (collectively these two actions will' be referred to
hereafier as the “Coverage Actions™).

The Coverage Actions seek the court’s declaration as {o the rights and obligations of Cincinnati
as they relate to a lawsuit filed May 19, 2010, in the Richland County Probate Court captioned

Russell L. Bauknight etc. ef al. v, Adele J. Pope and Robert L. Buchanan. Jr.; 2010-GC-4000073
L

Discovery is on-going in the Coverage Actions. There are numerous documents

which are relevant to the Coverage Actions which should be produced by various parties. Among
those dacuments which could be relevant for coverage analysis are the final as well as all drafis
signed and unsigned, of the James Brown Legacy Trust as well as various correspondence, émail
and other communications beiween members of the office of the South Carclina Attorney
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General and Russell L. Bauknight related to the value of the assets of the Estate of James Brown
and/or the James Brown 2000 Irrevocable Trust.

6. My understanding is that Pope has attempted to obtain a copy of the foregoing
documents. putsuant to the South Carolina Freedom of Information Act by Pope en June 30,
2011. I further understand they have not been produced.

7 My belief is that certain, if not all, of these documents are, and should be, public
documents available for inspection or that a full and complete disclosure should be made as to
why they are not properly available for public inspection.

8. I understand the Freedom of Information Act is intended to provide members of
the general public with prompt access to public documents at minimal costs or delay.

9. While 1 have the ability to issue federal court subpoenas upon the Attomney
General of South Carolina in the Coverage Actions to obtain the aforementioned documents, I
believe it will save my client time and money by having this Couwrt rule that the documents

should be released pursuant to the Freedom of Information Act reguest from Ms. Pope.

NV .
SWO%N TO BEFORE ME this Et
day o! . ,2012.
0

%&W

Ndftary Public for South Carolina o
T B01s” Srpuen %m — Opartreny

My Commission Expires:
Feon Flene prcunce seur sy
WEEK |
Au W@” —T i ')
: oy A ‘ﬂ'w ’d:‘ti /40"%‘"' jz.uc-m»m
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| ) |
COUNTY OF NEWBERRY ) Civil Action No. 2011-CP-36-364
)
) <x  B
Adele J. Pope, T ) AFFIDAVIT OF DARYL L. w;g@\ AME
SCANNdldier, ) o o 5
) zm = o
| ) ~F > iw)
Alan Wilson, in his capacity as ) ‘ég > g
Attorney General of South Carolina, ) =0 ®
and the James Brown Legacy Trust, by ) o B <
Russell Bauknight, its Trustee )
)
Defendant. )
)
Personally appeared before me, Daryl L. Williams, who being duly sworn,
deposes and says:
1. Aftached is a true and correct copy of the letter | sent to Ms. Tracy Meyers
today.
2. Neither Attorney General Wilson nor any member of his staff is attomey of
record in Case No. 2010-CP-40-4900, and none attended the status conference.
FURTHER DEPONENT SAYETH NOT,// o
SWORN TO before me this
6™ day of Januagy, 2012
= s VAN (L.S)
Notary Pubk€ for South Carpli w3 2
My Comprission expires;ﬁszzﬁ : z - ‘é
: Coow
oF B M5
O L =
o 2 o
"= 3 o8
1 2 e %
)
= £
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Jeter & Willizms, P.A.

ATTORREYS ANITLOUNSLLUHS ATHAW

Edwin Russell Jeter 1304 Maiy Sirzet, Suite 219201y Tel. 803/765-0600
Daryt L. Wiltiams Post Off:: Box 7475 Fax 803/765-0619
Columbiz, South Crraling 29202

January 6, 2012

Hon. Tracy Meyers
Senior Assistant Attorney General

Office of the South Carolina Attorney General
PO Box 11549

Columbia, SC 29211-1549

) 40 {431
S%%%Q(}OS R
bl OV b- N 20

Re: Letter of January 5, 2012 to Ms. Sue Summer

Dear Tracy:

1 am in receipt of your letter of January 5, 2012 to Ms. Sue Summer. As you know, I am
one of the attorneys representing Adele J. Pope in the Richland County civil case (No. 4900) you
mention in that letter, as well as a suit pending in the United States District Court,

Your description of the events at the December 12, 201 Istatus conference held in No.
4900, at which neither you nor any attorney on the AG’s staff were present, reflects a

misunderstanding of what occurred. No counsel for Mrs. Pope stopped or attempted to stop the
production of any document to the Court.or to anyone else.

With best personal regards.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY ‘Civil Action No. 2011-CP-36-364

Adele J. Pope, 'gERNN ED

Plaintiff,

)
)
)
)
) AFFIDAVIT OF ADELE J. POPE.
} SUPPORTING IN CAMERA REVIEW
)  AND IMMEDIATE RELEASE OF
) DOCUMENTS REQUESTED UNDER 8.C.
V. ) FREEDOM OF INFORMATION ACT (..FO!@
)
)
)
)
)
)
)
H

AND EXPEDITED RUl:iﬁG

:x;
,:,w

Alan Wilson, in his capacity as
Aftorney General of South Carolina,
and James Brown Legacy Trust, by
Russell Bauknight, its Trustee,

t‘}"

IERE
4

1y
3

Al
T

97 4
‘2’}

Defendants. 5;%
i,

3
Alttﬂﬁg

n\ ‘2
53,.,

Personally appeared before me, Adele J. Pope, who being duly sworn, deposes
and says:

1. Based on the facts contained in all earlier filing in this Case and the Letter of
Tracy A. Mevers to Sue Summer dated January 5, 2012 [Exhibit A], and my other
correspondence with the Office of AG Wilson since July 18, 2011, some of which is
attached as Exhibit B, | am informed and believe that since April 2010 Kenneth Wingate

o .
and Russell Bauknight, working for Tommie Rae Hynie and Terry Brown, and'.’éid% by =

o

)

-«w Css ——

AG Sonny Jones and advisors to Tommie Rae and Terry, have worked to: n"’f}
»-;‘-’--*

a. Secrete all documents which the Supreme Court might be asked to =
consider confirming the $100 Million value of Brown's music empire. £ ¢

ENE
ONvl

ALNAOD

b. Prevent release of public documents’ related to the less-than $4.7

gem Hd LINY
03

301880 ¥

v ! Many of the documents Bauknight and Wingate are trying to secrete to protect Tommie Rae and Terry
from disclosure of the true value, approximately $100 Million value, of Brown’s music empire and the fact that

Brown was not married fo Tommie Rac when he died were made public with the consent of Brown's fiduciarios, then
represented by Lewis & Babcock, and pursuant to Order of the Honorable Doyet A. Early, III dated August 10, 2007
in Aiken County Case 2007-CP-02-0122.
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value of Brown's assets asserted by Bauknight, Terry and Tommie Rae..

c. Prevent release of all document which we might present to the
Supreme Court in either the Cannon Appeal or the Case 1647 appeal
to correct misstatements made by Bauknight, AG Jones and Wingate
to the Courts.

d. Prevent the Supreme Court from knowing of the McMaster/Jones and/or
Bauknight/Wingate alliance with Cannon;his joint venturer Terry Brown; and
their advisors.

e. Prevent the Supreme Court from knowing about Jones’ alliance with
Tommie Rae and her advisors.

2. | ask the Court to protect me under FOIA by taking immediate control of the

original McMaster/Wingate contract to sue Buchanan/Pope referenced in the Summer

letter, which the AG’s office now admits is subject to disclosure; release a certified

copy; and issue a final ruling in all FOIA matters.

3. The following is a chronology of the facts related to my request:

1999 - 2006
2007

2008
November 2008
2007 - 2011
2008 - 2008

By Jan. 2009

February 2010
2010

May 2010

September 2010

Cannon takes $17 Million from Brown, including $5 Million “check to ncbody”.
Sonny Jones AG's contact person for criminal investigation of Cannon
Terry's Group offers $100 Million for Brown's assets.

Cannon utters forged “compensation agreement”

AG McMaster/Jones do not join suit to recover $13+ Million taken by Cannon.
Terry/Cannon's lawyers make big campaign contributions to AG McMaster.

McMaster forms Legacy Trust. McMaster gives Terry/Tommie Rae about 28%
and Terry a right to buy Brown's assets at *fair market value.”

Cannon indicted for taking $12 Million, but not for $5 Milli

Tommie Rae (lawyer) threatens suit by Jones if Buchanan/Pope do not drop
appeal.

Wingate/Bauknight/Tommie Rae, Terry, etc. sue Buchanan/Pope alleging tens of
million of doliars to Brown's worldwide music empire.

Buchanan/Pope counterclaim, asserting millions of loss caused by Bauknight,
McMaster/Jones, Tommie Rae, Teny, etc.

)
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November 2010
November 2010
January 2011

January 12, 2011
January 31, 2014

By May 2011

May 2011
duly 20114
July 2011

July 2014
August 2011

August 2011 -
January 2012

September 22; 2011
October 2011

October 17, 2011
October 26, 2011

October 28,2011

Wingate defaults on counterclaim against Terry, Bauknight, Tormie Rae, etc.
Wingate names Cannon as witness for State.

Bauknight secretly tells IRS that we overstated Brown's assets
by $78 Million. Does not report this to us or to the Courts.

McMaster leaves office. Cannon never tried.

McMaster, after leaving office, or (perhaps) AG Wilson and 4 State/AG attorneys
ask for sanctions against Buchanan/Pope for filing brief to seek costs from
Cannon. [See Mot, dtd. 1/31/11, pp1, 10-12, Exhibit C ]

Bauknight takes control of, and secretes, files of Entertainment attorneys which
support $100 Million value.

Bauknight/AG Jones ask Supreme Court to supplement record with $4.7 Million.
Pope begins making FOIA requests. Receives virtually nothing.

Bauknight, through D. Black, threatens Pope with sanctions for exercising FOIA
rights, '

S. C. Supreme Court denies supplementing record with $4.7 Million.
Pope files 2 FOIA suits, seeking, principally:

1. Public McMaster/Wingate contract to sue Buchanan/Pope

2. Purported authorization of Bauknight to to speak for AG/State

3. Legacy Trust

4. Info about alleged $4.7 Million value

AG stonewalls FOIA requests.

AG Jones confirms McMaster/Wingate Contract is Public

AG refuses to produce information about how much state money spent to support
Legacy Trust; appraisal info.;

Pope requests info about Cannon agreements, efc.

Wingate moves to intervene in FOIA Case to prevent disclosure of
McMaster/Wingate Contract.

Pope learns from Cannon of his plea hearing the following day.
6:12 a.m. and about 8. Pope emails AG McNair and asks that

she, or he speak for victims at Cannon sentencing.. Does not happen. No
victim's staternent. No restitution sought.

3
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December 6, 2011 Journalist (Summer) makes formal FOIA request for McMaster/Wingate Contract

January 5, 2011 AG's Office again admits McMaster/Wingate contract is subject to Disclosure
pursuant to a FOIA request, but refuses disclosure.

FURTHER DEPONENT SAYETH NOT.

ADELE J. PO% 5
SWORN TO before me this
6th day of Janf, ry, 2012
ﬁ//\ (L.S.)

Notafy-Public for Wma

My Commission expires:

C:\DOCS - COLUMBIA\BROWN ADMINISTRATION\Affidavit. AJP.wpd

563



ALAN WILSON
ATTORNEY GENERAL

RemperT €. DEnwis BulloiNg: * Post OFfice Box 11549 » Corumaia. SC

V1A E-MAIL TO SUESHIMM ER@COMCAST.NET AND U. S. MAIL

gl 01y b- I AL

Ms. Sue Sumimer
1903 Main Street
Newberry, South Carolina 29108

Dear Ms. Summer:

I am in receipt of a letter from you dated December 6, 2011 (received in this office
December 9, 2011) in which you ask multiple questions (items numbered 1-5) and request one
document (item 6). As you titled the request one pursuant to the Freedom of Information: Act
(“FOIA™), it has been referred to me for reply. Pursuant to the Act, public bodies are to provide
persons the right to inspect and/or copy public records in accordance with reasonable rules
concerning time and place of access, unless such records are or involve matiers exempt from
disclosure. While there is no provision in the Act for the asking or answering of questions such
as those listed in items 1 through 5 of your letter, please be advised that all of the Attorney
General’s contingency-fee litigation retention. agreements are currently posted on the Attorney
General’s website at hftp://www scuguov/lil palion-reiention-agrecments with the exception of
the “contract” that is at issue in the Richland County Circuit Court case referenced below.
Additionally, the response to item 6 referenced below may be of assistance to you as to your
inquiries addressed in items 1-5.

Regarding the document you request {item 6), which you refer to as the
“McMaster/Wingate contract,” there is a pending motion filed in Case No. 2010-CP-40-4900,
hereinafier referenced as the “civil case,” in the Richland County Circuit Court that seeks a
Protective Order concerning, among other items, any such “contract™ The document that this
Office has in its possession that could be considered as responsive to your request and subject to
the subject Protective Order consists of sixteen pages: A onc-page letter from Attorney General
McMaster to Russell Bauknight, threc pages of a “draft” “private” “AGREEMENT FOR
LEGAL SERVICES” and an eleven-page unexecuted copy of the standard Attorney General
“L itigation Retention Agreement For Special Counsel Appointed by the South Carolina Attorney
General” that has been designated as EXHIBIT A. ' '

2931(-1549 » TELEPHONE 803-734-3970 « FacsimiLi 803-734-3677
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Ms. Sue Summer
Page 2
Jaruary 5, 2012

This Office does not object to providing the public portions of that item and, in fact,
previously attempted at a status conference in the civil case tc have turned over documents
which would be subject to your request in item 6 but were stopped by Ms. Pope’s counsel from
doing so because they wanted the entire “contract,” Based upon Ms. Pope’s counsel’s position,
the court in the civil case is in the process of scheduling a review of the private portion of the fee
contract in order to determine if it is confidential.

While this Office takes no position with respect to the disclosure of the contract involving
private attorneys, those atiorneys viporously dispute the disciosure of ‘the private portion of the
fee contract and, therefore, it would only be prudent to allow the court to make a determination
as to such disclosure.

In summary, at the very least, the public portion of the “contract” is subject to disclosure
pursuant o a FOIA request. Such a position does not appear to be contested by any of the parties
in the litigation. However, in that this “contract” is an issue in the civil case, I believe the wisest
thing to do concerning public documents responsive to your request in item 6 is to put all parties
on notice today that, unless I am notified by Friday, January 20, 2012, that a court of competent
jurisdiction has placed such documents under seal or otherwise acted in a way that instructs me
not to provide this information, [ will provide it to you on that date.

Please note that 1 have copied the Honorable L. Casey Manning and the counsel of record
in the civil case as 1o this correspondence.

Sincerely yours,

Tracy A. Meyers
Senior Assistant Attorney General

ce:  The Honorable L. Casey Manning
C. Havird Jones, Jr., Esq.
Mark V. Gende, Esq.
Adam T. Silvernail, Esq.
Daryl L. Williams, Esq.
J. Calhoun Watson, Esq.
Robin A. Braithwaite, Esq.
Kenneth B. Wingate, Esq.
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ALAN WILSON Y L TS
SECURITIES COMMISSIONER
October 3, 2011
Adele J. Pope, Esqg.
1228 Walnut Street

Newberry, South Carolina 29108

Re:  Request for docuinents under the South Carolina Freedom of Information
Act

Dear Ms. Pope:

I am in receipt of your request dated September 9, 2011, requesting certain
documents pursuant to the South Carolina Freedom of Information Act (“FOIA™).

Responding to your request (numbers | and 4), for appraisals and other
documents supporting the position of the Office of the Attorney General and/or Russell
Bauknight's position on the valuation of the Estate, this Office does not possess any such
documents, and therefore, is unable to provide this information to you.

With respect to your request for the title and salary, if over $50,000, (number 2)
for the years 2007 — 2010, for Clyde (Sonny) Jones, Robert D. Cook, Julius (JC)
Nicholson, Sandra Matthews, Henry McMaster and Mary Frances Jowers, enclosed
please find a printout detailing that information.

With respect to your request for public records which would indicate the amount
of time/percentage of work each of the above named individuals spent on matters related
to James Brown/Jaines Brown Legacy Trust for the years 2007 — 2010, (number 3) Office
staff are not required to track time spent on individual cases. Therefore, when we
conducted a search of office records, no documents were located.

Lastly, regarding documents showing a total of State funds, including salaries,
travel, mediation costs, and all other costs for the years 2007 — 2010, (number 5) we are
happy to make available to you all records regarding travel and other costs for the
employees of this Office. Because employees of this Office are not required to track
information by individual case numbers or individual case names, the information made
available will be that for all employees in the Office. Please contact me by letter so we
can drrange an appropriate time for us to make this information available to you.

Remsexr C. Denis BULDING ¢ PosT OFFICE Box 11549 » ‘CoLumBla, SC 29211-1549 » TELEPHONE 803-734-3970 « FacsiviLg 803-734-3677

566



Adele J. Pope, Esq.
October 3, 2011
Page 2

Pursuant fo Section 30-4-30(b) of the South Carolina Code, agencies are
permitted to charge reasonable fees not to exceed their actual costs to provide records,
and this Office has elected to charge the fees as a way to offset the costs of responding to
requests. This Office charges $18.90 per hour of staff time for locating and copying
records responsive to requests and $.20 for each page copied. These costs are directly
related to the cost to the Office for staff to search for and copy responsive records. Once
we determine the estimated amount of staff time to locate and copy the records
responsive to your request, I will contact you to obtain an appropriate deposit.

Sincerely yours,

Tracy A. Meyers
Senior Assistant Attorney General

TAM/tpn

Enclosure
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& Exhiot M (contd)

1228 Walnut Street
Newberry, South Carolina 29108

October 5, 2011 BY FAX AND FIRST CLASS MAIL
Fax No. 803-734-3667

Tracy A. Meyers, Esquire

Senior Assistant Attorney General
Post Office Box 11549

Columbia, South Carolina 28211

Custodian of Records

Office of the South Carolina Attorney General
Post Office Box 11549

Columbia, South Carolina 29211

Re: Request for Documents under the South Carolina
Freedom of Information Act
Dear Ms. Meyers and Records Custodian:

I received yesterday, and thank you for, the letter of Ms. Meyers dated October
3, 2011. With the mailed copy of this letter | am enclosing a deposit of $300, and ask
that | be able to come to your office at the earliest convenience on the first of the
following dates you have available:

This Friday, October 7 9:30 - closing
Tuesday, October 11 1 p.m. until closing
Thursday, October 13 8:30 until closing
Monday, October 17 9:30 until closing

My cell phone number is 803-413-0753. Since | am a little over 40 miles away, |
would appreciate your letting me know as soon as possible which dates suit.

Please do not let your answers to the questions below delay scheduling my
appointment to review whatever documents you have.

i am prepared, each day, to pay the estimated amount - in addition to the
snclosed $300 - of what the additional work we will need to do will take.

| expect my FOIA inquiries to last a long time, as —— in order to receive specific
documents ~ | made my initial inquiries as specific as possible. Since | will be
examining records which you apparently do not keep in the form 1 requested, | want my
search to be as efficient as possible. | hope your answers to the following questions will
help:

a. The Charges you pose. Itis my understanding that FOIA requires you to
charge the smallest amount necessary to provide the records. You say $18.90
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Ltr. to Ms. Meyers, Custodian

October 5, 2011

Page 2

**‘l‘*mm***'It***&’t*,”ti_mﬂ**t*mi*tﬂ**“**ﬁﬁ**i**iﬂmii'**“ﬁ**i’"ﬂﬁ*ﬁ%ﬂmw**tt*“ﬂi
per hour is the charge for locating and copying. Is it not possible for me to
reviaw the records myself — either computer or hard copy — making notes, and
then make specific requests?’

For example: The point of my requests 2, 3 and 5 on September 9, 2009
was to determine what information the State has about how much State
money has been devoted to James Brown matters since August 2007,
and how much to James Brown/James Brown Legacy Trust matters
since 2008.

If the State has not compiled this information, as you indicate, | still
want to compile my own estimates from the data requested in 2,3 and 5
of my letter of September 9. | have detailed information about hearings,
appearances, meeting, etc., which — together with your data — would
help put that together. :

Will someone at $18.90 an hour do this with me? Or may | do it myself
on a computer at your office — and perhaps bring a more computer-
oriented person to assist me? Can it be a combination of the two?

My request of September 9, 2011 was for:

1. Ali preliminary appraisal reports and/or other document(s)
which support the August 23, 2010 [in boid] statement to the
Supreme Court of South Carolina by then-Attorney General
McMaster and four Assistants, signed by Clyde (C.H.} Jones,
piaced in context as follows:

6. Respondents dispute Appellants’ assertion that the
settlement agreement has the potential to divert “tens of millions of
doflars” from the Trust. Presumably this representation to the
Court is based on Appellants numerous under oath
representations about the date-of-death value of the Trust, ranging
anywhere from approximately Eighty-Five Million ($85,000,000.00)
Dollars on the federal estate tax return to approximately One
Hundred Million ($100,000,000.00) Dollars in affidavits, pleadings,
and testimony...

Valuation assertions by Appellants’ predecessors were similarly
without any underlying appraisal. By contrast, Bauknight has
pursued the appropriate fiduciary route and engaged a
nationally renowned and respected appraisal firm to vaiue the
Estate and Trust. Although the expected completion date for
the appraisal is a couple of weeks away, a preliminary report
indicates that the date-of-death value of the Estate and Trust
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Ltr. to Ms. Meyers, Custodian
October 5, 2011
Page 3

Bt T s T T T L S T T S T NP

will not exceed Twelve Million ($12,000,000.00) Dollars.
AND

4. Any Document(s) which show when and in what form Russell
Bauknight, serving at the pleasure of the Attorney General,
notified the Office of the Attorney General that he asserted James
Brown's assets at his death on December 25, 2006 were worth
about $6.5 Million and his worldwide music empire less than $4.7
Million on that date.

Ms. Meyer's response was:

Responding to your request (numbers 1 and 4)...this office does
not possess any such documents, and therefore, is unable to provide this
information to you.

| respectfully suggest that this answer is not correct.

in August 2010 the Office of Attorney General McMaster represented to our
Supreme Court what the contents of a draft appraisal contained.

in May 2011, the Office of Attorney General Wilson provided our 8. C. Supreme
Court with copies of portions of an Estate Tax Closing Letter and related IRS
documents from January 2011 directly related to this request, showing that — at least by
May 6, 2011 ~ the AG's Office had this information in that form. Those documents - if
no others exist — would be responsive to my request if May 6, 2011 is the first day the
AG leamned that Russell Bauknight asserted James Brown's worldwide music empire
was worth less than $4.7 Million when Brown died.

if the AG's Office leamed this information before May 6, 2011, that is the subject
of my request #4 of September 9.

As to Request #1, it is reasonable to assume that the AG looked at something
when he represented to the South Carolina Supreme Court on August 23, 2010 that an
expected appraisal — already in draft form — showed that James Brown’s assets —
repeatedly reported by the AG’s Office and others to be worth $100 Million ($85 Million
after the TIAA Debt)- would soon be found to be worth less than $12 Million, a figure,
the AG represented, was already found in a draft proposal.

Because of the importance of understanding the State’s involvement, if any, in
the representation by the AG’s appointee, Mr. Bauknight, to the IRS that Bob
Buchanan and | committed a criminal overstatement of James Brown's assets on a
swom Estate Tax Return, | ask that you carefully check to confirm that the AG's Office
— as you state - has no documents to-support its August 2010 assertion of the less-
than-$12 Million value and no record of when it first leamned (before May 6) of the less-
than $4.7 Million for the worldwide music empire it reported to the Court on May 6,
2011. Thank you. 570



Ltr. to Ms. Meyers, Custodian
Qctober 5, 2011
Page 4
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| hope that your response to my September 9, 2011 FOIA request means that
the AG's Office has reconsidered the 5 Requests | made on July 20, 2011,
which you did not challenge, but failed to fill, including those briefly described
below, which | may now review and copy:

1. July 20, 2011 - 11-Page Memorandum from “tax experts”
referenced by CH Jones in April 6, 2009 Hearing,
Case 122.

2. July 20, 2011

New York. { He is the man who asserted in
December 2007 that Albert H. “Buddy” Dallas had
offered him 5% of a sale of the James Brown
assets, then later recanted that representation.

He wrote several letters to various people 2007 -
2009, with copies to the SC AG. He had a
number of telephone meetings with Sr. Assistant
AG CH “Sonny” Jones as indicated in the email

of Sonny Jones to RL Buchanan, Jr. and me dated
December 6, 2007 re: $100 Million initial offer for
James Brown assets.]

3. July 20, 2011 Communications, Meetings, Et

Sradf . Mr, Cox. also menttoned by Sonny
Jones in his December 6, 2007 email related to the
$100 Million initial offer for the James Brown assets,
also met at least one additional time — on or about
July 31, 2008 - with Sonny Jones, another AG and
an agent for Tommie Rae Hynie. Like Mr. Byron,

Dr. Cox corresponded with various people and copied
that correspondence to the AG's Office.

4. July 20, 2011

add and/ fant rown. Mr. Dallas
had numerous documented _and as yet
undocumented — meetings with the Office of AG
McMaster, and his joint venturer, Forlando Brown,
also had various communications, including the
joint February 7, 2008 TV appearance with AG
McMaster.

5. July 20, 2011 PG documents.

Please confirm if this is true, so that | may avoid another FOIA suit.
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Ltr. to Ms, Meyers, Custodian
October 5, 2011
Page &
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As stated above, please do not let your answers to any of these questions delay
scheduling a time for me to come review the documents responsive to my September
9, 2011 request, as | want to do that as soon as possible.

| look forward to coming to the Office; obtaining what you have; and spending a

day, or more as needed, gathering the information | have already requested; and
leaming how to make subsequent requests more efficient so that | may acquire the
needed public information as efficiently as possible.

Thank you in advance for an immediate response to my cell phone 803-413-
0753 or email to allow me to come to begin obtaining this important public information.
Sincerely,

Adele J, Pope

AJPfja
Enclosure in mailed copy: Check for $300.00
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4. . .
1228 Walnut Street
Newberry, South Carolina 29108

October 17, 2011
Certified Mail - Return Receipt Requested
Custodian of Records
Office of the South Carolina Attorney General
Post Office Box 11549

Columbia, South Carolina 29211

Re: Request for Documents under the South Carolina
Freedom of Information Act - David G. Cannon

Dear Records Custodian:

This letter is a request for access to the public records listed below pursuant to
the South Carolina Freedom of Information Act ("FOIA”).

I would like to receive copies of the following documents/CDs:

1. The CD sent to counsel for David G. Cannon in 2010 containing the
information on which his 2010 Bamwell County Indictments were based.

2. All orders, directives, records or protocol which explain why the Office
of the 8. C. Attorney General, rather than a Circuit Solicitor, is handling
the 2010 indictments of David G. Cannon.

3. Any directives or protocol which describe the policy of the Office of the
Attorney General as relates to its dealings with David G. Cannon in
Civil Actions related to James Brown and criminal indictments related to
James Brown.

4, Any information about any plea agreement offered and/or reached
between the State and David G. Cannon as to any indictment.

L Information about the scheduling of any plea agreement or trial scheduled
for David G. Cannon.

6. Any statement of victims of the alleged crimes of David G. Cannon,

7. Any and all statements, correspondence or other documents received
from David G. Cannon on which the State of South Carolina, acting
through Kenneth B. Wingate, based its decision to-named David G.
Cannon as a witness for Plaintiff AG McMaster in November 2010 in Civil
Action No. 2010-CP-40-4900.
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Ltr. to Custodian
FOIA Request Related to David G. Cannon
Page 2
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8. All policies of the Office of the Attomey General with respect to acceptance of
political contributions from indicted persons andjor their counsel.

| can be reached at (803) 413-0753 to schedule an appointment to pick up these
copies.

Since this request primarily benefits the general public, | request that any search
or copying fees be waived, but will pay all required copying costs.

Sincerely,

Adele J. Pope:

AJPfia
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Re: EMAIL FROM DAVID CANNON, SHERRI LYDON -REQUEST REGARDING PLEA

AResend -« Forward €3 Delete Downlosd Messaqe  Display Headers Translate Printer Frigndly
From: Adele Pope Date: 10/27/2011 8:17:09 AM

T Yot rmcnair@scag.gov: A
Ce: rmicnair@scag.gov,ribuchananjr@belisouth,net dwillams@jeterandwilliams. com, adam@siivernaillawfirm.com mplowden@scag.gov

Dear Mr, McNair:

The following is my earlier letter, with a few typos, etc. corrected. My email to you this morming was hastily put
together to gét you the information as fast as possible.

Also, although Mr. Cannon and Ms. Lydon's emails were sent during the day yesterday, I did not receive them
untit last evening.

Thank you,

Adele Pope

8:16 a.m., October 26, 2011

<----Qriginal Message----->

From: Adele Pope [adele@popelawfirm.com]

Sent; 10/27/2011 6:12:36 AM

To: rmecnair@scag.gov

Cc

ribuchananir@belisouth.net dwilliams@ieterandwilliams.com adam@silvernaillawfirm.com:mplowden@scaq.qov
Subject: EMAIL FROM DAVID CANNON, SHERRI LYDON -REQUEST REGARDING PLEA

Robert E. McNair 111, Esquire
Assistant Attorney General
Office of the Honorabie Alan Wilson

Re: Proposed Plea of David G. Cannon ~ James Brown matters - Indictments: Felony Breach of Trust 1999,2000,
2001, 2002, 2003, 2004, 2005, 2006 and Forgery 2008

Dear Mr. McNair:

On Octobér 17, 2011, having heard that David Cannon might be entering a plea in relation to the James Brown
matters set out above, I senta FOIA request for certain information about the plea.

The 15 business days since my request are not up, but last night 1 received the attached emails from Mr.
Cannon and Sherri Lydon, Esquire, indicating that Mr. Cannon’s plea may be today. According to personnel in
Barnwell Cotnty, the Office of AG Wilson, through you, is in charge of this matter.

today at 4. If that is not correct, please advise of the day, time and place. My cell number is 803-413-0753.
Thark you in advance.

As explained below, I consider myself an intended victim of David Cannon's November 2008 forgery. I was.
also personally involved in uncavering the first approximately $7 Million taken by Mr. Cannon between 1999 and
2002 and the $900,000 he took.in 2005. I watched and studied as. Kendall Few and others uncovered and
documented the remainder of the takings — totaling more than $12 Million,

I know you have all of the financial information, but I believe that I have special information about the extremely
devious methods by which David Cannon covered up his takings and tried to make others appear to be the
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wrengdoers. 1 would appreciate it if you would allow me to shore tiese with the Court through a statement --or
if you would present the facts to the Court.

Statement of Interest: - Intended victim of David G Cannon’s November 2008 forgery, designed to-cover up
David Cannon's $900,000 takings ‘
from James Brown in 2006 and the fabricated Judament filed in Aiken County in -early 2007,

Served with Robert L. Buchanan, Jr. as Special Administrator of the Estate of James Brown from March 7,
2007until Novernber 20, 2007, working personally with David G. Cannon untit August 10, 2007, and with
remaining Personal Representatives during period.

[During this period approximately $7 Million of David Cannon's takings were discovered.]

Actively served with Mr. Buchanan as Personal Representative of the {Aiken County) Estate of James Brown
during period from November 20, 2007 through 2008, and later

[During this period the remainder of the $12+ Million takings were uncovered and Mr. Cannon uttered the
November 2008 forgery.}

The specific observations I have, in addition to details of the above takings and forgery which you, I am sure,
already have, are:

The Fabricated Judgment: Mr. Cannon was extremely calculating and devious in covering up his activities. So
faras I know, Mr. Brown had no knowledge of Mr, Cannon's massive misappropriations prior to his death in
Decemnber 2006. Before Bob Buchanan and I met Mr. Cannon on March 26, 2007, he had already filed a
fabricated judgment against James Brown in Aiken County just after Brown's death. The purpose of the

judgment appears to have been either to cover up $900,000 or earlier takings, provide a method for taking an
additional $800,000, or both.

After we questioned Mr. Cannon about the Judgment, he simply marked it satisfied, and sought other means to
cover up what he had done.

In August 2007 Mr, Cannon was secretly involved in the aborted attempt to transfer the James Brown 2000
Trust to Georgia to avoid discovery of his deeds.

In August 2007 when Mr. Cannon resigned as PR/Trustee, he deliveréd his James Brown Historical files to a
space behind my office. Although the documents were controlled by the remaining PR/Trustees Al Bradley and
Buddy Dallas, and their counsel Cam Lewis/Keith Babcock and others, I observed the documents and
transactions as SA.

I was present when Mr. Bradley and others discovered what became known as the "$5 Million check t
nobody” which Mr. Cannon had cashed from Brown's money in 1939,

I was present in November 2007 when Mr, Cannon told the Court, under oath, he had niever hired Poweli
Goldstein to remove Brown's Trust to Georgia, even though he had just received a $48,225 bill from them
{9/15/07).

I was present at a James Brown hearing in Aiken County in November 2008 when David Cannon was
asserting Judge Early was unethical and should be recused, and James Brown's assets had declined by $60
Million since his death two years earlier, at virtually the same time Mr. Cannon, himself was uttering a forged
“compensation agreement” for the dual purpose of covering up his wrohgdoing and making it appear that Bob
Buchanan and I had falsely accused him of the $900,000 taking in 2006.

Should you need more details, I will be glad to provide them. But, in short, Mr. Cannon is very apt financially,
very smart, and very calculating. While I was only an intended victim, the real victims are the needy and

deserving students seeking education in Georgia and South Carolina wha should have received the benefit of the
$12+ Million Mr. Cannon misapproptiated.
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I am copying this emad 2 my 2 sttorneys and Bob Buchanan. Since the David Cannon anu Sherri Lydon éimails
did not come [were not read] until last night and I have not had a ¢chance to speak with them.

Thank you in advance for an opportunity to speak as a victim and/or have you express my concerns on behalf of
the victims. Thank you, also, in advance for confirming the exacttime, date, place of the plea.

Sincerely,

Adele 1. Pope
6:09 Thursday, October 27, 2011
[Typos,etc. corrected 8:14a.m.]

£.5. 1 also ook forward to receiving the information requested under FOIA on QOctober 17, 2011 related to David

. Cannon's activities, plea, etc., but understand that may be handied by another part of the Office of Attorney
General Wilson

<~—--Original Message--->

From: Sherri Lydon [Sherri@LydonLawFirm,com]
Sent: 10/26/2011 11:54:52 AM

To: David Cannon

Cc: Danny Black,adele@popelawfirm.com
Subject: RE: Speaker

Ms. Pope, this wasinadvertently sent to you. We apologize for any inconvenience, but it requires noresponse

from you.
Sherri

From: David Cannon [mailto:dgcannon2001@gmail.com]

Sent: Wednesday, October 26, 2011 11:17 AM

To: Sherri Lydon

Cc: Danny Black; adele@popelawfirm.com

Subject: Speaker

One of our friends, Danny Black, will speak for me tomorrow. You will like him.

if you would like to talk to him, his office number is 803-541-0023 Cell 541-1588.

Thanks

David

o177



& Sxhikd e @

THE STATE OF SOUTH CAROLINA

AR g3a3

In The Court of Appeals o B &
. = = 3
Appeal from the Circuit Court of Aiken County, South Carplifia » =
Doyet A, Early, IlI, Circuit CourtJudge 82 P &
| Sm @ 3
| =5 =
Docket No.: 2007-CP-02-0122 S
Ex Parte: David G, Cannon,.........cccvveeerevsmnninenvnnennes R —— Appellant,

V.

Ex Parte: Georgia Attomey General's Office; South Carolina Attomey General's Office;
Terry Brown; Romunzo Brown; Forlando Brown; Darren Lumar; M& T Bank; Tommic
Rae Hynie Brown; Stephen L. Slotchiver, the GAL of Jameés Brown, {I; Larry Brown;
Dary! Brown (Individually and on behalf of his minor children Lindsey Delores Brown

and Janise Vanisha Brown); Vanisha Brown; Deanna J. Brown Thomas (Individually and
on behalf of her minor child Jackson Brown-Lewis); Yamma N. Brown Lumar
{Individually and on behalf of her minor children S

ydney Lumar and Carrington Lumar);
Tonya Brown; Robert L. Buchanan Jr. and Adele J. Pope, as Special Administrators;
Albert Dallas and Alfred A. Bradley, as Personal Representatives of the Estate of James
Brown a'k/a

James Joseph Brown,.............. Sasireshie s et ha s A v b aea i eeinis s erespehene '

InRe: The Estate of James Brown, a/k/a James Joseph Brown

MOTION TO STRIKE POPE AND BUCHANAN'S BRIEF

Respondents respectfully move this Court for an Order (1) striking ‘Pope and

Buchanan®s brief for they are niot parties to this appeal, have not sought to intervene, and
regardless have po standing to involve themselves in this appeal, and (2) sanctioning
Pope and Buchanan pursuant to Rule 269 by levying costs and attorney fees against them,

as their act of filing this brief is both frivolous: and in direct contravention to previous
Orders of this Court and the circuit court.
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and Buchanan do not have a personal stake in the subject matter of this litigation, they do
not have standing to file a brief.
Rule 269: Sasctions

Pope and Buchanan’s frivolous conduct has forced the Respondents to expend
valuable time and resources to reply to their brief. Under Rule 269, SCACR, when this
Court receives a frivolous filing, it may “impose upon {the] offending attorneys . .. such
sanctions as the circumistances of the case and discouragement of like conduct in the
future may require.” As discussed above, Pope and Buchanan have a long, tortured
history with this Court and its rulings that relate to their involvement in the Estate and
Trust litigation. From that history, it is untenable to conclude that Pope and Buchanan
have acted in good faith by filing their brief in this Court. Moreover, Pope and Buchanan
have injected themselves into this appeal without any authority, and are requesting this
Court to provide relief both unrelated to the Canmon remand instructions and rejected by
the circuit court, Accordingly, Respondents respectfully request that this Court sanction
Pope and Buchanan by requiring them 1o pay for the costs and attorney fees expended to
respond to their frivolous brief.

Respectfully submitted,

A
William W. " Wilkins
J. David Black
Fred L. Xingsmore, Jr.
NEXSEN PRUET, LLC
55 East Camperdown Way, (29601)
Post Office Drawer 10648 o
Greenville, South Carolina 29603-0648
(864) 370-2211
Attorneys for Respondent Russell L.
Bauknight, as the Court Appointed Trustee

10
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of the James Brown 2000 Irrevocable Trust
and Personal Representative for the Estate
of James Brown and as the Special
Administrator and Special Trustee for the
Estate of James Brown and the James
Brown 2000 Irrevocable Trust

Henry D, McMaster

C. Havird Jones, Jr.

Robert D. Cook

1.C. Nicholson, III

Mary Francis Jowers

OFFICE OF THE ATTORNEY GENERAL
STATE OF SOUTH CAROLINA

Post Office Box 11549

Columnbia, South Carolina 29211-1549
{803) 734-3970

Louis D. Levenson

LEVENSON & ASSOCIATES

125 Broad Street, SW

Atlanta, Georgia 30303

(404) 659-5000

Attorneys jor James Brown Children and
Grandchildren Daryl J. Brown, Individually
and on Behalf of his minor children, Lindsey
Delores Brown and Janise Vanisha Brown;
Dearma J, Brown Thomas, individually and
on behalf of her minor child, Jason Brown
Lewis; Yamma N. Brown, individually and
on behalf of her minor children, Sydney
Lumar, Carrington Lumar, and Tonya
Brown; Vanisha Brown, Larry Brown

Robert N. Rosen

T. Heyward Carter, Jr.

S. Alan Medlin

David L. Michel

Post Office Box 1510

Charleston, South Carolina 29402
{(843) 377-1700

Attorneys for Tommie Rae Hynie Brown

11
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January 31,2011

Columbia, South Caroling

I
MATT BODMAN P.A,

1500 Calhoun Street
Columbia, South Carolina 29201
(803) 806-8605

© Atiorney for Terry Brown

Albert P, Shahid, Jr.

Shahid Law Office, LLC

89 Broad Street

Charleston, South Carolina 29401
(843) 853-4500

Attorney jor Stephen M. Slotchiver,
Guardian ad Litem for James Brown II

12
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SCANNED
STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY

Adele J. Pope,

| Case No. 201 1-CP-36-00364
Plaintiff,

Vs, AFFIDAVIT OF RUSSELL L.

. BAUKNIGHT 53
Alan Wilson, in his capacity as Attorney =

General of South Carolina and James Brown
Legacy Trust, by Russell L. Bauknight, its
Trustee,

Defendants.

1¥N0J 40 HE3T)
S¥IM0T S 3V
LS A d 11 Nir
AINNQJ ANYISMIN
a3id

2
PERSONALLY APPEARED BEFORE ME, the affiant, Russell L. Baukl}ghtﬁwho
being sworn, deposes and states the following:

=
oa =
1. 1 am a resident of Richland County, South Carolina; = m -3
2. The principal place of administration and usual place of business fwﬁw bgo

mentioned Estate and Trusts is located at 1517 Gervais Street, City of Cﬁun@a
Richiand County, South Carolina 29201;

r‘ﬂ
3. For nearly three years I have served as the court-appointed Personal
Representative and Trustee of the James Brown Estate and August 1, 2000,
Irrevocable Trust Agreement (Trust);
4, For nearly three years I have also served as the Trustee for the James Brown

Legacy Trust. The Legacy Trust was created pursuant to a settlement agreement
that ended years of litigation surrounding the validity of James Brown’s Will and
Trust.

S. As its Trustee, I manage, control, and oversee the Legacy Trust. While the South
Carolina Attomey General has a right to remove and replace me, the beneficiaries
of the Legacy Trust-—the James Brown Children, for example—also have the
right to remove me pursuant to the Trust Code,

Ms. Adele Pope appealed the settlement agreement and that appeal is pending at
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10.

1L

12.

13.

14.

15.

the South Carolina Supreme Court; both briefing and oral argument have already
occurred in that appeal and the parties are awaiting the Court’s opinion;

At the briefing stage of the appeal, Ms. Adele Pope affirmatively stated that
“[plrivate foundations such as the ‘I Feel Good’ foundation/trust are not public
charitics.” (Appellants’ Brief, p. 5) (attached as Exhibit A)). Her position that the
Trust is private can be found throughout her briefs. (E.g., id at pp. 3,4,5,6,7;
Appellants’ Reply Brief, pp. 2,5); .

The Trust was to be funded with the private property of James Brown.
Consequently, Ms. Adele Pope corréctly referred to the Trust in her brief as
“private”™;

Similarly, the Legacy Trust will be funded with the private property of James
Brown pursuant to the terms of the settlement agreement. The Legacy Trust is

designed to carry out the same private charitable goals as the Trust.

Consequently, the Legacy Trust is also private;

I understand a Freedom of Information Act (FOIA) request has been filed seeking
documents establishing the Legacy Trust;

It is my understanding that FOIA exists to allow a citizen to request documents
and information related to public bodies and public documents. Accordingly, I do
not believe that the Legacy Trust—a private trust—is the proper object for a
FOIA request;

The Legacy Trust is not a public body as defined in the South Carolina FOIA
Statute. See S.C. Code Ann. § 30-40-20(a) (Attached as Exhibit B);

Because the Legacy Trust is not a public body, it does not possess public records
as defined in the South Carolina FOIA. Statute. See S.C. Code Ann. § 30-40-
20(c);

The Legacy Trust is not supported in whole or in part by public funds, nor does
the Legacy Trust expend public funds. Accordingly, it is my understanding that
the Legacy Trust documents are private trust documents;

Pursuant to the South Carolina Trust Code, Circuit Judge Casey Manning
previously ruled that actions involving the James Brown Trusts, including the

Legacy Trust, are subject to venue in Richland County. (See Judge Manning’s
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November 8, 2010 Order on Trust Venue Attached as Exhibit C);
16.  In the event that this action is not dismissed, it should be transferred to Richland
County or consolidated with the action pending there.

FURTHER AFFIANT SAYETH NAUGHT,

Tisch L. Babinight

SWORN and subscribed to before me
Yhis \ O day o January, 2012
O s ._-E. g2 (LS)

Notary Public for South Carolina
My commission expires: D_ -\ -20\ S}
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THE STATE OF SOUTH CAROLINA
IN THE Supreme COURT .

APPEAL FROM AIKEN COUNTY
Court of Common Pleas

Doyet A. Early, i, Circuit Court Judge

Case No. 2008-CP-2-1647 -

Henry Dargan McMaster, in his
capacity as Attomtg General of
the State of South Carolina;

Daryl J. Brown, on behalf of his
minor children, Lindsey B. and
Janise B.; Deanna J. Brown Thomas,
on behalf of her minor chiid, Jason
L.; Yamma N. Brown, on behalf of
her minor children, Sydney L. and
Carrington L.; Tonya Brown;
Vanisha Brown; Larry Brown;
Tommie Rae Hynie Brown; and
James B., through his Guardian

e
ad Litem, .......... A n oS Do T,

vl

Albert H. Dallas, Alfred A. Bradley,
and David G. Cannon, Individually
and as {purported) Trustees of the
James Brown 2000 Irrevocable
Trust; Adele J. Pope and Robert
L. Buchanan, Jr., Personal Repre-
sentatives of the Estate of James
Brown and Trustees of the James
Brown 2000 Irrevocable Trust;
Terry Brown; Romunzo Brown;
Forlando Brown; Cinnamon N.

M. Paris; LaRhonda Petitt;
Jeanette Mitchell; and Russell

L. Bauknight, as Special Adminis-
trator and Special Trustee for The
Estate of James Brown and The
James Brown 2000 Irrevocable
Trust, Defendants,

of whom Robert L. Buchanan, Jr.,
and Adele J. Pope, as Personal Repre-
sentatives of the Estate of James
Brown and Trustfes of the James
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‘Brown 2000 Irrevocable Trust are the ....

and Albert H. Dallas, Alfred A. Bradley,
and David G, Cannon, individually
and as (purported) Trustees of the
James Brown 2000 Irrevocable

Trust; Terry Brown: Romunzo Brown;
Forlando Brown; Cinnamon N.

M. Paris; LaRhonda Petitt;

Jeanette Mitchell; and Russell

-L. Bauknight, as Special Adminis-
trator and Special Trustee for The
Estate of James Brown and The
James Brown 2000 irrevocable

Trust @re .....ccoceviisevnscresenmnererassionensen R

...... Appellants,

...... Respondents.

In-re: The Estate of James Brown and The James Brown
2000 Irrevocable Trust u/a/d August 1, 2000.

FINAL REPLY BRIEF OF APPELLANTS

James B. Richardson, Jr.
1229 Lincoln Street
Columbia, South Carolina 29201

(803) 799-9412

Tressa T. H. Hayes
Post Office Box 7346
Asheviile, North Carolina 28802

{803) 603-8583

Attorneys for Appeliants.
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642 S.E.2d 740 (2007). Standing is assessed under ail the facts and circumstances of the
particular case, and this case is unprecedented.
The Court has identified the sources of standing, as foliows:
Standing may be acquired: (1) by statute; (2) through the
rubric of "constitutional standing;” or (3) under the “public
importance” exception.
ATC South, Inc. v. Chatleston County, 380 S.C. 191, 185, 669 S.E.2d 337, 339 (2008).
The appellants possess standing in all three ways.

A.  The appeliants have standing and authority under the 2000 Trust
and the default trust code provisions.

The first place to look for an authoritative answer to the question of standing is the
Code of Laws. See, e.g., Sloan v. Friends of Hunley, Inc., 369 S.C. 20, 630 S.E.2d 474
(2006) (FOIA confers standing upon citizens).

The applicable code — the South Carolina Trust Code — is primarily a “default
statute,” The terms of a trust prevail over any trust code provision, with eleven exceptions.
These exceptions do not include the authority to settle claims against the trust, or to
represent or act for the trust in the defense or settlement of a will contest. S.C. Code Ann.
§ 62-7-105(b). Thus, the Trust Code confers upon a settlor the authority to appoint those
who may defend the trust against attack and to appoint those who may settle claims in its
behalf. The Court must therefore look to the terms of the 2000 Trust before looking to the
statute, in order to determine who has authority to defend the trust, to settle claims against
it, and to act for it in the settiement of a will contest.

1. The 2000 Trust confers upon the trustees
the authority to defend the trust.

The private, partially charitable 2000 Trust expressly gives authority and fiduciary
discretion to its trustee to "compromise, adjust, mediate, arbitrate, sue on or defend,
abandon, or otherwise deal with and settle claims in favor of or against the Trust Estate as
the Trustee shall deem best.” [2000 Trust, Art. X(19), R. p. 2088.] James Brown's will and

2000 Trust provide that any challenges to the estate plan “shall be considered an affront
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C. This is a case of public importance.

The “publicimporiance” exception totraditional rules of standing is now firmly seated
in the jurisprudence of this state. See, e.g., Baird v. Charleston County, 333 S.C. 519,
511 S.E.2d 69 (1998); Sloan v. Sanford, 357 S.C. 431, 593 S.E.2d 470 (2004); Sivan v.
Department of Transportation, 365 5.C. 299, 618 S.E.2d 876 (2005); Sloan v. Hardee,
371 8.C. 485, 640 S.E.2d 457 (2007), Sloan v. Greenvilfe Hosp. Systemn, 388 S.C. 152,
694 S.E.2d 532 {2010) (demonstrating that the public importance exception is so well-
established at this point that Sloan's standing is no longer even challenged); Sloan v.
School Distr. of Greenvilie County, 342 5.C. 515, 537 S.E.2d 299 (Ct. App. 2000); Sloan
v. Greenville County, 358 8.C.531, 580 S.E.2d 338 (Ct. App. 2003).

The case at bar is of public significance on two levels.

First is the impact of the order of May 26, 2009 on the private foundation which Mr.
Brown created for the education of students at South Carolina and Georgia schools. This
case raises the question of whether potentially thousands of college students. in the
decades ahead will be deprived of the scholarship benefits intended for them by the
testator. Given the importance of education in our pantheon of values, it is scarcely
debatable that this is a matter of substantial public importance.

On a second level of public importance is the question of whethar the Attorney
General has the legal authority to take over the administration of an estate and the
operation of a private trust, settling a will contest and claims against the estate as he sees
fit and preempting fiduciaries without cause. Private foundations such as the "l Feel Good”
foundationftrust are not public charities. They are an expression of private philanthropy
sanctioned by this State and by the Internal Revenue Code. The benefactor is granted
certain tax benefits in exchange for dedicating assets to charitable, educational or scientific
purposes selected by the settior. Persons considering the creation of private foundations,
and counsel advising them, should know whether the Attormey General has the authority

claimed by him in this case. Private philanthropy in South Carolina would be chilled if a
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THE STATE OF SOUTH CAROLINA

IN THE Supreme COurT

APPEAL FROM AIKEN COUNTY

Court.of Comsion Plaas’

Doyet A. Early, Ill, Circuit Court Judge

Case Q 2008-CP-2-1647

Heury Dargan McMaster, in his
capacity as Attorney General of
the State of Souith Carolina;.
Daryl J. Brown, on behalf of his
minor children, Lindsey B. and

Janise B,; Deanna J. ‘Brown Thomas,

on behalf of her minor child, Jason
L.; Yamma N. Brown, on behalf ef
her minar children, Sydne L,
Carrington L., and Tonya

Vanisha. Brpwn, Larry Brown:
Tommie Rae Hynie Brown; and
James B., threugh his Guardlan

adLitﬁm,A.,"- ----------------- s s e E e A

V.

Albert H. Dallas, Alfred A. Bradley,
and David G. Cannon, Individual y
and as {(purported}’ rustees of the
James Brown 2000 Irtevocable
Trast; Adele J. Pope and Robert
L. mehanan Jr., Personal Repre-
sentatives of the Estate of James
Brown and Trustees of the James
Brown 2000 Irrevocable Trust;
Terry Brown; Romunzo Brown,
Forlando arown, Cinnamon N.

M. Paris; LaRhonda Petitt;
Jeanette Mltche!!, and Russell

L. Bauknight, as Special Adminis--
trator and pecial Trustee for The-
Estate of Jamas Brown and The
James Brown 2000 Irfevocable
Trust,
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inre;

of whom Robert i Buchanan, Jr,,

and Adale . Pope, as Personal Repre-

seftatives of the Estate of James

Brown and Trustess of the James

Brown 2000 lrrevocable Trustare, ........ .. Appéllants,

and Albert H. Dalias; Alfred A. Bradiey,
and-David G. Cannon, Individually
and-as (purported) Trustees of the
James Brown 0 irrevocable

Trust; Terty Brewn, Romunzo Brown;
Forlando Brown; crrmamon N.

M. Paris; LaRhonda Pefitt;

Jadnette Mitchell; and Rusz;el! ,

L. Bauknight, as Speclal Adininis-
trator and Special Trustee for The
Estate of James Brown and The
James Brown 2000 !rrevocable
Trustare .....covvpveeen erraneseaaseesss . Respondents.

The Estate of James Brown and The James Brown 2000 lirevocable

Trust ufald August 1, 2000.

FINAL BRIEF OF APPELLANTS

James B. Richardson, Jr.

1229 Lincoln Street
Columbia, Soutly Carohna 29201
(803) 799-9412

Treasa T. M. Hayes

Post Office Box 7346

Asheville, North Carolina 28802
(803) 603-8583 -

Attorneys for Appellants.
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and was consolidated with the appellants’ appeal of subsequent orders appointing and
reappointing Mr. Bauknight in various fiduciary capacities.?
The consolidated appeals were fransferred from the Court of Appeals to the

Supreme Court, and this appeal followed.
STATEMENT OF FACTS

Throughout his fifetime, entertainment legend James Brown advocated the value of
education. He determined to leave the great bulk of his estate to that cause. Ten years
before he died, he engaged counsel and began planning The James Brown “| Fesl Good”
private foundation. By early 1999, the components of a complete estate plan — including
a will, a revocable trust and a durable power of attomey — were ready for Brown's
signature. These were executed on June 15, 1899, four days after Brown completed a $26
million financing transaction for himself and his wholly-owned company, James Brown
Enterprises, Inc. (“JBE, Inc.") in New York (the “TIAA debt").

The will of 1999 gave Brown’s entire residuary estate to the trust, which at Brown's
death was to be divided as follows: one-half for the education of the seven grandchildren,
with a cap of $2 million;* and one-haif for the “I Feel Good" private foundation, providing
scholarships for students at Voorhees, U.8.C. Aiken, and U.8.C. Salkehaichie. [1998 Will,
tem 1l, R. p. 415; 1999 Trust, Article V, R. p. 422.]

Brown specifically excluded aill past and future spouses and all children and other
claimed heirs from inheriting his music empire. /n terrorem forfeiture clauses required his

fiduciaries to vigorously defend any challenge to Brown's estate plan as an affront to his

2

On August 3 and 8, 2009, the Attomey General and some respondents sought and
obtained ex parte orders appointing Mr. Bauknight as special PR and special trustee,
Requests to reconsider and vacate these orders were consolidated as Case 2009-CP-02-
1810 {“Case 1810"), and denled.

3

The cap was tied to the Generation Skipping Tax exemption available at Brown's death.
[1989 Trust, Article lil, R. p. 420-21.] Subject to the in terrorem forfeiture clauses and the
spendthrift clause, each of the seven grandchildren had an education fund of about
$285,000.00 by virtue of the 1998 will and revocable trust,

3
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wishes. [1999 Will, ltem X, R. p. 418; 1999 Trust, Article XIX, R, p. 431.] A spendthrift
clause confirmed that allfunds would be used solely for education, [1999Trust, Article XVH,
R. p. 431}

Under the 1999 estate plan, Brown named as his fiduciaries: daughter Deanna;
aftorney Dallas; accountant Cannon; road manager Bradley; friends Willie Glenn and Elta
Overton; and office assistant Freida Carter. NationsBank of South Carolina was named
backup. PR and trustee. [1999 Will, item I, R. p. 415; 1999 Trust, Intro and Article VI,
R. pp. 420, 423]

The following year, on August 1, 2000, Brown made minor madifications to his estate
plan. {2000 Trust, Article VII, R. p. 2083.] He expanded the scholarships to include needy
and deserving students attending schools in South Carolina and Georgia. He made the
Trust irrevocable and funded it with a deed to his 60-acre home estate at Beech Island, in
Aiken County, and with his stock in JBE, Inc., which held about two-thirds of the royalties
to Brown's more than 800 published songs.” Like the 1999 estate plan, the 2000 will and
2000 Trust contained in terrorem forfeiture clauses, and the Trust included a spendthrift
clause.

Mr. Brown died at age 73 on Décember 25, 2006. The part of his music empire that
was not already in the 2000 Trust was devised to it. It appeared that Brown had created

possibly South Carolina’s largest individual private foundation dedicated solely to educating

4

As a result of Dallas’ conflicting statements to the courts, the question of who owns JBE,
Inc. —the estate or the 2000 Trust — was uncertain for some time. Cannon confirmed that
JBE, inc., has been owned by the Trust since its inception. In September 2007 Dallas filed
a knowingly false stipulation asserting that JBE, Inc., had never been transferred to the
Trust. Dallas told AG Jones that he was forced to agree to the false stipulation. He later
testified he authorized the false stipulation in order not to be removed. [R. pp. 106-07 ]
in their appeal brief in the Court of Appeals, Dallas and Bradley finally confirmed, as
Cannon had always asserted, that Brown transferred, and the trustees accepted, JBE, Inc.,
into the Trust in 2000. [R. p. 1018]
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the needy.®

Like the 1999 will, the 2000 will contained a “savings clause,” incorporating the trust
50 that both the grandchildren’s education trust and the “l Feel Good” Trust would be
created even if the 2000 Trust were not in existence when Brown died. The practical effect
of these savings clauses was that four separate documents directed that Brown’s music
empire go to the Brown Family Education trust and the "l Feel Good” private foundation —
the two subtrusts of, first, the 1999 (revocable) trust, and second, the 2000 (irrevocable)
trust.

Like the 1999 estate plan, Brown'’s final estate plan acknowledged as his heirs four
of his five legitimate children, as well as two of his more than six claimed children niot
presumed ta be heirs. Among those excluded were three heirs who have gualified as
children under the estate’s DNA protocol, established by original counsel after Brown’s
death.® [1999 Will, Infro, R. p. 414; 1999 Trust, R. p. 420; Will, Intro, R. p. 2071; Trust,
Art. XX, R. p. 20984.)

For the next seven years the 2000 Trust, of record in two states, operated Brown's
home estate at Beech Island. The 2000 Trust also bought and sold a bank building in
Augusta [R. p. 1104] and paid education benefits for four of the seven grandchildren,

By 2007 Dallas and Cannon had ransacked at least $13 million of Brown's assets.

[R.p. 1230~71.] it appears that neither Brown nor Deanna and Bradley, co-fiduciaries with

5
The Estate/Trust's original tax counsel valued James Brown's assets at $80-$120 million
with at least $20 million already in the 2000 Trust. [R, pp. 2172, 2173.] On June 15, 2008
Atianta investor and branding executive Dr. Terry Cox estimated the total value of the
assets at about $100 million, with $40-50 million assigned to publicity rights
(imageflikeness) and $36-45 million to royalties for Brown's more than 800 published and
unpublished songs. [R. pp. 462-70.]

]

Those claimed and presumed heirs specifically excluded by the language of both the 1999
and 2000 estate plans are Deon (incarcerated); Lisa (born of first marriage); Jeanette (DNA
protocol), LaRhonda; {DNA protocol); Cinnamon (DNA protocol); James 1l (orally directed
totake, but refused, a prepaid DNA protocol through GAL); Tonya (claimed grandchild, but
no DNA and her counsel filed a staterrient omitting her as an heir). [R. pp. 184, 804--08.)

5
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Dallas and Cannon for seven years, knew of the massive pre-death misappropriations as
they were taking place.”

In December 2007, immediately after their appointment on Novernber 20, appellants
filed the long-overdue application for IRS recognition of the ‘1 Fee! Good" Trust, making
small technical amendments to the lrrevocable Trust, as allowed by the Trust, to assure
IRS approval.® By March 2008 they had assembled an Advisory Board for the 2000 Trust,
including some ofthe distinguished leaders Dallas and Cannonhad named but never called
to serve.®

in the finalten days of December 2007, the will and the 2000 Trust were challenged
by some of the children and by Tommie Rae Hynie Brown on the ground of undue
influence. In March 2008, an amended complaint of some of the children was filed, but it
failed to allege any facts to support the claim that Brown's 2000 Trust or the will were the
product of undue influence. [R. p. 1156-651"

No discoverytook piace, and pending dispositive motions were never heard. Having

been impleaded in an earlier action, the Attorney General took over as spokesman for the

7

Brown never used the funds he had intended for retirement not only because they were
misappropriated, but also because he continued to be “the hardest working man in show
business” until just before his death at 73. Brown grossed about $6 mitlion per yearin road
appearances the last three years of his life. Most of Brown's approximately $3 million per
year in royalties was pledged to bring down the TIAA royalty-backed debt. The TIAA debt
had been reduced from about $17 million the summer before Brown’s death to about $11
million when appellants’ service was terminated on May 26, 2009.

B

Like most private foundations, the "| Feel Good" Trust; although irrevocable, gave the
Trustees the authority to amend the Trust solely to assure IRS compliance.

9

Appointed were: Dr. Leonard Mclintyre, interim President of S. . State University; Ms.
Inez Tenenbaum, former S. C. Superintendent of Education; Ret. Judge Walter Williams;
and Ms. Ann Carmichael of U. S. C. Salkehatchie. Ms. Tenenbaum resigned to accept a
federal post. {See R. pp. 1005-06.]

10
By administrative directive Case 872, which was originally filed with Case 122, was

segregated by the Clerk about May 14, 2008. Earlier documents bear the civil action
number of Case 122.
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2000 Trust and settled the undue influence claim and the omitted spousal claim of Tommie
Rae in a mediation to which the appellants, as trustees of the 2000 Trust, were not invited
to attend. The Aftorney General took over for the 2000 Trust and agreed for it to relinquish
roughly half its devise in settiement of these claims. Instead of about 98% of assets after
expenses, with no estate taxes, the 2000 Trust would receive 47.5% percent after estate
taxes, but then further reduced by $2 million — the amount required to furid the
grandchildren’s education trust.” The only expert testimony offered at the hearings below
on the subject of taxation was to the effect that the settlement would cause the loss of the
estate tax deduction, resulting in about 50% taxes and interest, and moreover that the
“Legacy Trust’, created by the settlement, wouid likely cause the "l Feel Good” Trust te be
disqualified as a Section 501(c)(3) private foundation, resulting in income taxation problems
in addition to the estate tax generated. [R. pp. 1900-03.]

The proponents of the settlement offered nowitnesses to support the contention that
the claim of undue influence, allegedly voiding the will and the 2000 Trust, was supported
by any evidence. The circuit court did not purport to find merit in the claim of undue
influence, but found that the claim was brought in good faith. The court found that the
Attorney General was entitled to control and speak for the 2000 Trust; not the trustees, and
that the Attorney General was empowered to settle the will contest and omitted spousal
claim in its behalf. The settlement negotiated by the Attorney General was found to be just

and reasonable.

b

See the charts used at trial and reproduced in the Addendum to this brief for a depiction
of the effect of the seftlement.

7
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CHAPTER 4.

FREEDOM OF INFORMATION ACT

SECTION 30-4-20. Definitions.

(a) “Public body” means any departinent of the State, a majority of directors or their representatives of
departments within the executive branch of state governmient as outlined in Section 1-30-10, any state
‘board, commission, agency, and authority, any public or governmental body or political subdivision of
the State, including counties, municipalities, townships, school districts, and special purpose districts, or
any organization, corporation, or agency supported in whole or in part by public funds or expending
public funds, including committees, subcommittees, advisory committees, and the like of any such body
by whatever name known, and includes any quasi-governmental body of the State and its political
subdivisions, including, without limitation, bodies such as the South Carolina Public Service Authority
and the South Carolina State Ports Authority. Committees of health care facilities, which are subject to
this chapter, for medical staff disciplinary proceedings, quahty assurance, peer review, including the
medical staff credentialing process, specific medical case review, and self-evaluation, are not public
bodies for the purpose of this chapter.

{b) “Person” includes any individual, corporation, partnership, firm, organization or association.

(c) “Public record” includes all books, papers, maps, photographs, cards, tapes, recordings, or other
documentary materials regardless of physical form or characteristics prepared, owned, used, in the
possession of, or rétained by a public body. Records such as income tax returns, medical récords, hospital
medical staff reports, scholastic records, adoption records, records related to registration, and circulation
of library materials which contain names or other personally identifying details regarding the users of
public, private, school, collcge, technical college, university, and state institutional libraries and library
systems, supported in whole or in part by public funds or expendmg public funds, or records which reveal
the 1dent|ty of the library patron checking out or requesting an item from the library or using other library
services, except nonidentifying administrative and statistical reports of registration and circulation, and
other records which by iaw are required to be closed to the public are not considered to be made open to
the public under the provisions of this act; nothing herein authorizes or réquires the disclosure of those
records where the public body, prior to January 20, 1987, by a favorable vote of three-fourths of the
membership, taken after receipt of a written request, concluded that the public interest was best served by
not disclosing them. Nothing herein authorizes or requires the disclosure of records of the Board of
Financial Institutions pertaining to applications and surveys for chatters and branches of banks and
savings and loan associations or surveys and examinations of the institutions required to be made by law.,

Information relating to security plans and devices proposed, adopted, installed, or utilized by a public
body, other than amounts expended for adoption, implementation, or installation of these plans and
devices, is required to be closed to the public and is not considered to be made open to the public under
the provisions of this act.

(d) “Meeting” means the convening of a quorum of the constituent membership of a public body, whether
corporal or by means of electronic equipment, to discuss or act upon a matter over which the public body
has supervision, control, jurisdiction or advisory power.

(e) “Quorum” unless otherwise defined by applicable law means a simple majority of the constituent
membership of a public body.
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

RUSSELL L, BAUKNIGHT, ‘as Trustee of
the James Brown 2000 Irrevocable Trust and
the James Brown Legacy Trust, as Personal
Representative of the Bstate of James Brown,
and on behalf of Heny Dargan MeMaster; in
his capacity as Attorney General of the State
of South Carolina; Tommic Rae Brows,
individually and on behalf of her minor child,
James Brown II; Daryl J. Brown, individually
and on behalf of his minor child Janise
Vanisha Brown; Lindsey Delores Brown;
De¢anna J. Brown Thomas; Jason Brown-
Lewis; Yamma N. Brown, individuaily and
on behalf of her minor children Sydney
Lumar and Carrington Lumar; Tonya Brown;
Venisha Brown Lanry Brown; end Terry
Brown

and

HENRY DARGAN MCMASTER, in his
capacity as Attorney General of the State of
South Carolina; TOMMIE RAE BROWN,
individually and on behalf of her minor child,
JAMES BROWNIL DARYL J. BROWN,
individually and on behalf of his minor child
JANISE VANISHA BROWN; LINDSEY
DELORES BROWN; DEANNA J. BROWN
THOMAS; JASON BROWN-LEWIS;
YAMMA N. BROWN, individually and on
behalf of her minor children SYDNEY
LUMAR and CARRINGTON LUMAR;
TONYA BROWN; VENISHA BROWN;
LARRY BROWN; and TERRY BROWN,
Plaintiffs
v.

Adele I. Pope and Robert 1. Buchanan, Jr,,
Defendants

This matter came before the Court on August 30, 2010 for hearing on Defendants’

Motion to Change Venue from Richland County to Aiken County. Counsel for all parties were

IN THE COURT OF COMMON PLEAS
. FOR THE FIFTH JUDICIAL CIRCUIT
Civit Actlon Ne. 2010-CP-40-4900
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present. Other motions in this case were also heard on Augnst 30 and separate Orders will issue
with regard to those inotions,
PROCEDURAL POSTURE

This is a judicial proceeding invelving an irrevocable trust of James Brown dated August
1, 2000, as modified by & court-approved settlement agreement, whose sole, professional trustec
adwministers the trust in Richland County, South Carolina. This irrevocable trust i8 distinguishable
from the Estate of James Brown, the administration of which is in the Aiken County Probate
Court.

The complaint alleges causes of action for breach of fiduciary duty, breach of trust, and
negligence by former fiduciaries. Plaintiffs brought this action against Defendants by way of a
Complaint filed May 19, 2010, Pursnant o Rule 8(a)(1), SCRCP, Phintiffs asserted that
jurisdiction was proper in the Richiand County Probate Court. Parsuant to $.C. Code Ann, § 62-
1-302(d) (1976, as amended), this matter was removed io the Court of Common Pleas of
Richland County. Defendants filed « Motion to Change Venue to Aiken County.

FACTS

The original estate plan of James Brown included a Last Will and Testament which
“soured over” the bulk of his estate to a separate, irrevacable trust known as the James Brown
Irrevocable Trust that was created and fimded on Angust 1, 2000, ‘The James Brown Irrevocable
Trust, by its terms, was to be divided into the Brown Family Bducational Trust and the James
Brown “I feel Good” Trust after his death, |

After extensive litigdtion to deterniine the identification of beneficiaries, the ownership of
assets, and the identification of fiduciaries, all beneficiaries of the estate anid trust came to a

global settlement and entered into 2 written seitlemont agreement. The Seltlement Agreement is

20f6
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attached. to tho complaint as Bxhibit A. The Settlement Agreement was spproved by the
Honorsble Doyet A. Early, 1IT, on May 26, 2009, by-an Order Approving Settiement Agreement,
which is attached to the complaint as Bxhibit B. Pursuant to the Setflement Agreement, the
estate plan of James Brown was revised to create 2 “Settlement Entity” in which are vested all
assets, incliding all royalties, tangible and intangible property of James Brown. The order
provides that: “A charitable trust substantially similar to the August 1, 2000 hrevocable Trust
{hereinafier the “Charitable Trust”) shall be credted aud/or maintained and shall be valid and
enforceable.” The order also affinned the provision of thg settlement agreament ;hat a
professional fiduciary, Russell Bauknight, wonld replace Buchanan and Pope as fiduciaries of
both the Estate of James Brown and as trustess of the August 1, 2000, Ireevocable Trust of James
Brown,

Pleintiffs are all of the bensficiaries of the setflement trust, including the South Carolina
Attorney Genetal. Defendants are former fiduciaries of Brown’s estate and trust. This suit
alleges mismsnagement of the estate and trust by Defendants,

By Order of the Honomble Doyet A, Barly, III, dated May 26, 2009, Russell L.
Beuknight was named Trustee of the James Brown 2000 Irrévocable Trust and the Jamos Brown
Legacy Trust, as well as Personal Represeutative of the Bstate of James Brown, Management of
the trust estate has faken place exclusively at Bauknight’s offices at 1517 Gervais Street,
Columbia, Scuth Carcling, where ell of the trust assets and trust records are maintained, This
office is located in Richland County, South Carolina, ‘

ANALYSIS
“The distinction between subject matter jurisdiction and venue is an important one in the

law. The terms are not synonymous. Subject matter jurisdiction is “the power to hear and

3of6
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determine cases of the general class to which thé proceedings in question belong.’ On the other
hand, venue is the place or geographical location of trial.” Bove v, Gold Xist, Tng,, 314 8.C. 235,
237-238, 442 S.E.2d 598, 600 (1994) (internal citations omitted). In South Caroling, veaue
refers to the.county in which the action should be bronght. In re Asbestosis Cages, 276 S.C. 579,
581,281 S.E.2d 112, 115 (1981) (abrogated on other grounds by Whaley v. CSX Transp., Inc,,
362 S.C. 456, 609 S.BE.2d 286 (2005)). The Defendants allege that subject matter jurisdiction is
improper. They confuse subject matter jurisdiction and venue, Subject maiter jurisdiction over
this suit is properly laid iu the Cirounit Court, having been originally filed in Probate Court and
then removed from the Probate Court. See Order for Removal of July 1.6, 2010. Defendants also
contend that venue should be in Aiken County. Plaintiffa assert that venue should remain in
Richland County.
The South Carolina Trust Code has its own venue statute for proceedings involving

trusts:

Except as otherwise provided in subsection (b}, venue for a judicial

proceeding involving g trust is in the county of this State in which

the trust’s principal place of administration is or will be located

and, if the trust is created by will and the estate is not yet closed, in

the county in which the decedent’s estate is being administered.
§.C. Code Ann, § 62.7-204(a) (1976, as emended) (emphasis added), As shown above, James
Brown did not have testamentary trust created under his will, but mther an inter vivos trust, so
the Jast phrase about the county in which the estate is administered is inapplicable. Courts must
tumn o a separate scction of the Trust Code to determine what constitutes a trust’s “principal
place of adminisiration”

Unless otherwise designated by the terms of a trust, the principal

place of administration of a trust is the trustee’s usnal place of

business where the records pertajning to the trust are kept, or
af the trustee’s residence ifhe has no such place of business. . .

40f6
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S.C. Code Ann, § 62-7-108(a) (1976, as amended) (emphagis added). The statute designaies the
trustee’s place of business, that is, the place where the records are kept, not the county of the
trust settlor’s residence or the county of residence of the trust beneficiaries, for a very practical
reason. It is necessary for the courts in the place where the trugt records are kept and the trust
assets are held to deal with trust litigation. In the case at bar, the records of the trust are
voiunﬁnous and occupy hundreds of bankers boxes,

‘The professional trustee in this matter is Russell L. Bavknight. Mr. Bavknight's usual
place of business is et his accounting firm, Bauknight Pietras & Stormer, P.A., located at 1517
Gervais Street, Columbia, South Carofina 29201, The records pertaining to the trust are kept at
this Tocation, which is in Richland County, South Carolina. Futther, the trust agrecment itself
does not designate a different principal place of administration,

Based on Sections 108(a) and 204(a) of the Trust Code, venue is proper in Richland
County. Even if this Court wers to determine that vesue might be proper in either Richland or
Aiken Counties, which it does not, the commencemment of this proceeding in Richland County
prior to any filing in Aiken establishes proper venue in Richland County. See 5.C. Code. Ann, §
62:7-204(c) (1976, as amended). ‘This Court notes that the prior trustees, Pope and Buchanap,
alse administered the Jerevocable Trust in Richland County, as the August 10, 2007, order of
Judge Barly directed the trust records to be delivered to 1218 Taylor Street in Columnbia, which
was Pope’s office,

Defendants argue that thé matters raised in the complaint relate to an action previously

filed in Aiken County. This Court disagrees. The complaint alleges causes of action which are

completely distinct from the prior estate litigation among the beneficiaries and the former

personal representatives of the estate. Section 62-7-201(b) of the South Carolina Trust Code

5of6
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provides that “[g] proceeding under this section does not result in continuing supervisory
proceedings.” This trust jitigation against the former frustees is unrelated to the prior litigation
involving James Brown’s estate or trust,
CONCLUSION
Venue is proper in Richland County because it is the principal place of administration for
the trusts at issue in this litigation. Even if venue were also proper in Aiken County, the iitial
commencement of this action in Richland County requires that vemue remain in Richlend

County.
IT I8 THEREFORE ORDERED THAT Defendants’ Motion to Change Venue is

DENIED.

The Fonorable L.[Gasey Manning
Circuit Judge

Signeqd this g day of WZOIO

at Columbia, South Carcliaa.

Gofs
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Russell L. Bauknight, its Trustee, AND IN OPPOSITION TO

SUMMARY JUDGEMENT
Defendants.

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY )
)
Adele J. Pope, ) Case No. 11-CP-36-364 . T
Plaintiff, ) . TS
) MEMORANDUM OF  Zi[ EiZZs W73
v. ) ATTORNEY GENERAL -5 f o~ 27
) IN SUPPORT OF: % e
Alan Wilson, in his capacity as ) MOTION TO DISMfSS AND f}_
Attorney General of South Carolina and ) MOTIONS TO STRIKE =3 T
James Brown Legacy Trust, by ) R G
)
)
)
)

INTRODUCTION AND BACKGROUND

The Office of the Attorney General has a long history of advocating the importance Yo_;f the

=

Freedom of Information Act, but whether the documents Plaintiffs seeks are subject to zhsclasure
under FOIA is not the real issue in this case. Despite the numerous motions pendmg.:aﬁuls Case
and seemingly countless affidavits submitted by Plaintiff, the suit presents very mmplﬂsguea;f
deference to ongoing judicial proceedings and court rulings in another county that depr% tI§
Court of subject matter jurisdiction in this case. These issues are all directed to whether Plz.i‘ntiff
can bring a separate Freedom of Information Act action in Newberry County to sidestep or make
an end-run around pending judicial proceedings in Richland County involving the same
documents that are at issue in civil discovery in Richland. The November 30, 2011, Order of this
Court in the related FOIA action, 2011-CP-36-379 (copy attached), consolidated that case with
Richland case Bauknight, etc., McMaster in his capacity as Attorney General, etc., et al, v. Pope

and Buchanan, 2010-CP-40-4900, and encouraged the parties to the instant case to consent to

consolidation with case 4900, but Plaintiff has shown no interest in doing so. Order at p. 6, note
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7. She has, -instead, moved for reconsideration of the Order in Case 379 and continued to file
numerous affidavits in the instant case.

For reasons discussed below, the Defendant Wilson’s Motion to Dismiss should be
granted which will moot all other issues. Alternatively, his Motions to Strike should be granted
to strike the multiple affidavits of Plaintiff that are riddled with hearsay, speculation and
completely irrelevant material. Plaintiff’s Motion for Summary Judgment should be denied
because of the pending Richland motions, because the Defendant Attorney General has not
answered the Complaint and should be given an opportunity to address the FOIA substantively if,
arguendo, this case is not dismissed and for the other reasons discussed below including the
failure of Plaintiff to mail or deliver the FOIA request to the Attorney General’s Office.

The relationship of the instant action to Richland proceedings is set forth in Plaintiff’s
complaint. Instant Plaintiff Pope acknowledges that she is the Defendant in a Richland County
suit brought by the former Attorney General McMaster and the current trustee of the James
Brown Legacy Trust. (2010-CP-40-4900). She contends that the Richland suit alleges that she
caused millions of dollars in damage to the Legacy Trust and that her and her co-defendant’s
valuation of the trust was incorrect and improper. The Court issued a ruling in case 4900 that
stated that venue of that case was proper in Richland County because it was the principal place of
administration of the trusts at issue in that case. Order, The Honorable L. Casey Manning,
November 8, 2010, Exhibit A to Attorney General’s Motion to Dismiss.

Despite the pendency of the Richland action, Plaintiff alleges that she personally sent the
Attorney General a FOIA request from her Newberry Office, dated June 30, 2011, for records she

alleges are related to the Trust. Complaint, p. 4, 718. Plaintiff asked for the following
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documents in a letter addressed to the “Custodian of Records of the Office of the Attorney
General™:
1. The final and all drafts, signed and unsigned , of the James Brown Legacy Trust.
2. All correspondence, email and/or other communications between any member of
the Office of the . . . Attorney General and Russell L. Bauknight between August
[, 2010, and May 4, 2011 related to the value of the assets of the Estate of James
Brown and / or the James Brown 2000 Irrevocable Trust.

The documents requested in the Freedom of Information Act request of the Attorney
General are the subject of pending Motions in case 4900 as Plaintiff acknowledges; Plaintiff’s
Return to MTD, p. 2, 16; See, also, Exhibit D to Complaint, §2b; MTD ExhibitB, Motion to
Compel, p. 3, 9 3, June 7, 2011 [“[a]ny and all documents which support any position you may
have as to the value of the James Brown assets as of December 25, 2006.”](attachments to
Motion omitted); MTD Exhibit C, Motion for Protective Order and including Exhibits D
[appraisals] & E [objections to appraisals] thereto (exhibits B & C (including Exhibits D & E)

are attached in support of only the Rule 12(b)(8) Motion).

I
THE DEFENDANT ATTORNEY GENERAL’S MOTION TO DISMISS
Lack of Subject Matter Jurisdiction
Both grounds for this motion are affected by the exclusive jurisdiction of the Richland
County Court of Common Pleas as to the documents at issue and its rulings in this case.

Because of those proceedings, the Court lacks subject matter jurisdiction in the instant case as
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discussed above and below. Rule 12(b)(3).
A
Improper Venue

Venue is improper in that, in related litigation, the Honorable Casey Manning has already
determined that venue should be in Richland County because it is the principal place of
administration for the trusts at issue in that case which are also the subject of the instant suit.
Bauknight, etc., McMaster in his capacity as Attorney General, etc., et al, v. Pope and Buchanan,
2010-CP-40-4900, November 8, 2010 (copy attached as Exhibit A only in support of 12(b)(3)
motion). Plaintiff cannot evade that order by bringing a separate FOIA action in another county
not connected to case 4900. One Circuit Judge cannot overrule another Circuit Judge. Cook v.
Taylor, 272 S.C. 536, 538, 252 S.E.2d 923, 924 (1979); Enoree Baptist Church v. Fletcher, 287
S.C. 602, 603, 340 S.E.2d 546, 547 (1986); Department of Social Services v. Laura D. 386 S.C.
382, 688 S.E.2d 130 (Ct. App., 2009). Although this authority appears to arise in the context of
different circuit judges within the same case, Plaintiff cannot attempt to split off a document
issue pending before the Courts in Richland County, put a FOIA label on it, and get a2 Court in a
different County to step in and rule on a matter pending in Richland. Our Courts were not set up
this way.

Further, even if, arguendo, the Richland venue Order were not controlling, under S.C.
Code Ann. § 15-77-50 (1976), suits against officials of the State in their official capacities must
be brought in the circuit where such question, action or controversy shall arise, and the
Complaint does not allege a basis for venue in Newberry County. Plaintiff claims that her office

is in Newberry, but she is using that office as an attempt to avoid raising this issue in Richland
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where she and the other parties are already represented by counsel. She cannot splinter the
Richland action this way and set up one Court in Newberry against another in Richland County.
She characterizes the FOIA action as different, but it is a different theory involving the same
documents. Venue should be in Richland where the other suit is pending.
B
Another Action is Pending Among the Same Parties

The Defendant Attorney General recognizes that this Court has ruled against him on this
ground in the similar Pope case 2011-CP-36-379 (Order filed November 30, 201 1), he maintains
the arguments below to preserve them. That Order provided for the consolidation of case 379
with case 4900, supra, in Richland County and also encouraged the parties to the instant case to
consent to consolidation of this case with case 4900. Order at p. 6, note 7. That Order is now
the subject of Plaintiff’s Motion for Reconsideration. Subject to his defenses in his Motion to
Dismiss herein, he believes that the instant case should be consolidated with case 4900 in
Richland County.

Another action is pending among the same parties as to the same or substantially the same
claim under Rule 12(b)(8). Bauknight, etc..et al, supra. Although the claims in the complaints
are not identical, that suit is the subject of a number of allegations in and a lengthy exhibit to the
instant complaint. See, eg. Complaint at paragraphs, 7-11 and Exhibit D to Complaint (all
references to this exhibit are subject to Motion to Strike, infra). Moreover, the documents
requested in the Freedom of Information Act request of the Attorney General are the subject of
pending Motions in case 4900. See, Exhibit D to Complaint, §2b; Attached Exhibit B, Motion to

Compel, p. 3, 4 3, June 7, 2011 (attachments to Motion omitted); Attached Exhibit C, Motion
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for Protective Order and including Exhibits D & E thereto. Plaintiff is essentially pursuing
through the instant suit the same discovery issues that are pending before the Court in Case 4900.
Therefore, this case is subject to dismissal under Rule 12(b)(8).

This defense is closely related to one of concurrent jurisdiction under which the first court
to exercise jurisdiction controls the case. The rule is well settled that “where there is concurrent
jurisdiction, the first tribunal to acquire jurisdiction has exclusive jurisdiction.” Richardson,
Plowden, Grier & Howser v. Pyle, 472 S.E.2d 232, 233 (1996)(fee dispute matter). Although,
as follows, Tucker v. Tucker, 264 S.C. 172, 177-78, 213 S.E.2d 588, 590 (1975) discussed the
rule in the context of administration of an estate, its reasoning and holding apply to the instant

case, as well:

While it is true that the circuit court has general jurisdiction in civil
matters, once the forum for the administration of an estate has been chosen, the
forum or court so assuming jurisdiction has control of the administration of the
estate and parties interested in estate matters should apply to the judge of the
court. Administration of an estate cannot be in two courts simultaneously.
Counsel for the appellant argues, and counsel for the respondent admits in his
brief, that the Probate Court of Chesterfield County has jurisdiction to hear an
action for the removal of an executor.

A discussion of the question involved is to be found in 20 Am.Jur.2d
Courts §128.

*C. Priority Principle as Controlling Exercise of Concurrent Jurisdiction

‘s 128. Generally. As a rule the exercise of concurrent jurisdiction is
controlled by the principle of priority. According to this principle the court of
concurrent jurisdiction that first exercises it thereby acquires exclusive
jurisdiction to further proceed in the case. In other words, once a court of
concurrent jurisdiction has begun to exercise its jurisdiction over a case its
authority to deal with the action is, subject to appellate review, exclusive until it is
completely disposed of, and no other court of concurrent jurisdiction may interfere
with the proceedings thus pending. . . .

‘In several opinions ‘comity’ has been indicated as a motive of the courts
to abide by the priority principle, but it appears that it is a legal duty of a court to
abide by it, and that the rationale of the rule is to reduce the possibility of the

6
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conflicting exercise of concurrent jurisdiction, especially to reduce the undesirable

possibility that a case involving the same subject matter and the same parties be

simultaneously proceeded upon in more than one court. Several cases have

pointed out that the applicability of the priority rule does not depend on whether

one of the two courts of concurrent jurisdiction is superior in rank to the other

such court. . . '
See also, Jordan v. Moses, 10 S.C. 431, 433 (1879) (“no proposition is better settled than that
where two tribunals have concurrent jurisdiction, the one which first obtains possession of the
subject must adjudicate, and neither party can be forced into another jurisdiction.”) State v.
Howell, 220 S.C. 178, 66 S.E.2d 701 (1951)(criminal proceedings); see also Sparrow v. Nerzig,
228 S.C. 277, 89 S.E.2d 718 (1955). Similarly, issues regarding the same documents cannot be
in two courts, one in Richland and the other in Newberry. When the Richland Court has
exercised jurisdiction first, it now has exclusive jurisdiction over the matter and this Court lacks
subject matter jurisdiction of this case.! Rule 12(b)(1), SCRCP.

11
THE ATTORNEY GENERAL’S MOTION TO STRIKE SHOULD BE GRANTED

The Attorney General has moved to strike at least 14 affidavits filed by Plaintiff in this

case? some of which are attachments to other affidavits, and some related exhibits of Plaintiff.

I “Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction
of the subject matter, the court shall dismiss the action.” Rule 12(h)(3), SCRCP.

2 Plaintiff has also filed on Monday of this week a fifteenth affidavit which is her seventh in
this case. This affidavit addresses attorneys fees and costs which are premature at this stage of
this case. The Defendant reserves the right to move to strike this affidavit also.
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At least 6 of these affidavits were executed by Plaintiff, herself, and many of her affidavits are
filled with vitriole and baseless speculation. All of the affidavits should be struck because they
are irrelevant and also because many of them are not based upon personal knowledge, contain
hearsay, and are speculative. Examples abound of these violations by Plaintiff of the basic rules
for affidavits some of which are set forth below:

l. Affidavit attached to Complaint

p-2, § 5 “agent {of party not involved in instant proceeding] advised that if Bob

and I did not drop a pending James Brown appeal AG . .. [note omitted} would

to[sic] sue us . ...” [hearsay, irrelevant]

p. 3,9 7 Augusta Chronicle cite [hearsay]

p. 3, 18, “ I believe the Retention Agreement will show whether AG McMaster . .
. was in fact acting to punish Bob and me . . . . ;” [lack of personal
knowledge; speculation]

2. Affidavit Opposing MTD, September 6, 2008 [sic]

p. 1, 92 “public documents, which, [ believe, will tell the scandalous story” {lack
of personal knowledge, irrelevant, speculative]

p- 4, 928, “I still wonder, and believe the public documents AG . . . s
withholding will tell me” [lack of personal knowledge, irrelevant,
speculative, hearsay]

p- 4,130, “Ibelieve the public documents will show . . . .  [lack of personal
knowledge; speculative]

p. 3, 116 On April 30, 2010, . . . attorney for Brown’s companion . . . threatened
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(98]

=

that ... had already hired contingency-fee lawyer” [hearsay, irrelevant]
Supplemental Affidavit, September 16, 2011
Directed to earlier affidavit applying to other Defendant
p- 3, 15 quotations from The Enquirer which she acknowledges in paragraph 6 is
not entirely accurate [lack of personal knowledge, hearsay, irrelevant]
Affidavit in Further Support, October 6, 2011
p. 4, 10, speculation about what requested documents will show [speculative,
lack of personal knowledge, irrelevant]
p- 4, Y11, chronology including some hearsay such as April 10 statement of agent
for person not involved in instant litigation[ hearsay, irrelevant]
p. 8, 9915 and 16 speculation about what requested documents will show.
Affidavit and exhibits attached to Motion for Summary Judgment
p. 3, 9 7-9 speculation about documents and other matters [lack of personal
knowledge, speculative, irrelevant]
Exhibit F to MSJ, p. 15 quotations from persons not involved in the instant suit
[hearsay, irrelevant]
Affidavit of Summer, December 8, 2011, attached to Smith affidavit, December 9, 2011
99 16 — 18 references to what others have said in readings or elsewhere [hearsay, lack of
personal knowledge]
Affidavit of Summer, January 5, 2012
925 “Dallas informed me” (hearsay)

928 “Brown told me” (hearsay)
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8. Affidavit of Smith, December 9, 2011
96, attachment of draft article [hearsay]
9. Affidavit of Pope, January 6

p. 3 “Bauknight secretly tells IRS” [hearsay]

“The rule governing summary judgment provides that ‘[sjupporting and opposing
affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible
in evidence, and shall show affirmatively that the affiant is competent to testify to the matters
stated therein.””” Rule 56(e), SCRCP (emphasis added). Dawkins v. Fields, 354 S.C. 58, 64, 580
S.E.2d 433, 436 (2003). Because all of the affidavits appear to be directed to summary
judgment, they must meet this standard of Rule 56(e) rather than Rule 11(c) which provides that
affidavits and verifications may include matters stated on information and belief.

In numerous respects, the affidavits clearly fail to meet standards of being based upon
personal knowledge and containing admissible evidence. They contain inadmissible hearsay and
refer to news articles® which are not admissible. In particular, all of the affidavits are irrelevant.
Many of them contain Plaintiff’s account of litigation related to the James Brown estate and the
Legacy Trust and allegations about why she needs the documents, but all of those statements are
irrelevant to whether she is entitled to the documents under FOIA. As set forth above, Plaintiff
is not permitted to bypass proceedings in Richland County pertaining to the trust, but even if,

arguendo, she could bring this separate FOIA action in Newberry County, all that is relevant to

3 Trustees of Erskine Coll. v. Cent. Mut. Ins. Co., 241 S.E.2d 160, 162-63 (1978).
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her request is whether Plaintiff is entitled to the documents at issue under the terms of FOIA.
That statute does not contain standards of disclosure based upon alleged importance or need.
S.C. Code Ann. §§30-4 through 30-30-4-50, et seq. Plaintiff’s lack of entitlement to the
documents is discussed infra regarding her motion for summary judgment, but those grounds
have nothing to do with the alleged need for or importance of the documents.

II1

PLAINTIFF IS NOT ENTITLED TO SUMMARY JUDGMENT
A
Plaintiff Cannot Use FOIA To Bypass Judicial Proceedings In Richland

Nothing in FOIA, the Rules of Civil Procedure or the Court system of this State would
permit Plaintiff to make a FOIA request outside a pending judicial proceeding involving
discovery motions pertaining to many of the same documents. See exhibits submitted with
MSJ. She cannot avoid the Richland proceeding through this process.

Even if discovery motions were not pending in Richland, legal authority suggests that
Plaintiff would not be permitted to use FOIA as a discovery tool regarding those proceedings.
Clearly she is attempting to use FOIA as a discovery tool because her affidavits contain lengthy
accounts regarding the pending Richland litigation from her perspective. The Order of the late
Marc Westbrook submitted by the Defendant Wilson (Lominack v. Myers,2002-CP-32-1890,
Ocober 25, 2002 stated that “it is well settled case law that the FOIA is not intended as a
substitute for discovery and was not enacted to provide procedures for obtaining information
during litigation or to benefit private litigants.” Although our Supreme Court has not expressly

addressed the issue in the civil context, it has recognized that FOIA is not to be used to bypass
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discovery in criminal proceedings. Evening Post Pub. Co. v. City of N. Charleston, 363 S.C.
452, 459, 611 S.E.2d 496, 500 (2005)." Moreover. our Supreme Court has recognized that “[i]n
construing the federal FOIA, the United States Supreme Court has held that the FOIA does not
supplement or displace the applicable rules of discovery. John Doe Agency v. John Doe Corp.,
493 U.S. 146 (1989); National Labor Relations Board v. Robbins Tire and Rubber Co., 437 U.S.
214 (1978).” State v. Robinson, 305 S.C. 469, 476-77, 409 S.E.2d 404, 409 (1991). Although
Robinson involved criminal proceedings, the State Supreme Court’s recitation of the federal rule
suggests that it would apply the same limitation on the use of FOIA as a discovery tool as Judge
Westbrook did; however, this issue need not be reached because judicial proceedings are already
pending in Richland regarding the same documents, and this Court should not allow Plaintiff to
bypass those proceedings nor issue a ruling contrary to the stay order in Richland.
B
The Defendant Attorney General Has Not Answered the Complaint

The Attorney General has filed a Motion to Dismiss the Complaint which should be
granted. Even if, arguendo, the Motion were not granted, he should be given the opportunity to
Answer. Although Rule 56 allows a summary judgment motion to be made before an answer is
filed, the standards for granting the motion are much stricter. As stated in

Gutterman-Musicant-Kreitzman, Inc. v. L. G. Realty Co., 426 So. 2d 1216, 1217-18 (Fla. Dist. Ct.

4 As stated in Robinson, “the Court of Appeals misapprehended that Robinson merely reflects the
widely accepted principle that FOIA is not to be used by those under criminal charges to
circumvent the limitations of discovery. See, e.g., State ex rel. Wyant v. Brotherton, 589 S.E.2d
812, 816-17 (W.Va.2003); Henderson v. State, 745 So.2d 319 (Fla.1999). That principle is not
implicated here, because the 911 tape was available through both criminal and civil discovery.”

12
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App. 1983):

Although a plaintiff may move for summary judgment before the defendant has
answered, the motion should not be granted unless it is clear that an issue of
material fact cannot be presented. At such point in the pleading when the plaintiff
moved for summary judgment, the plaintiff had the burden of showing the
absence of any genuine issue as to all the material facts which, under applicable
principles of substantive law, entitled it to judgment as a matter of law. This
burden is upon the movant irrespective of whether he or his opponent would at
trial have the burden of proof on the issue concerned, and it rests on the movant
whether he is by it required to show the existence or non-existence of facts.... In
such an instance, the burden is upon the plaintiff to make it appear to a certainty
that no answer which the defendant might properly serve could present a genuine
issue of fact.

Certainly, Plaintiff cannot demonstrate that an issue of material fact cannot be presented or that
“no answer which the defendant might properly serve could present a genuine issue of fact.” Id.

As set forth in the affidavit of Tracy Meyers, Senior Assistant Attorney General, the Office of the

Attorney General was not properly served with the FOIA request at issue.

Plaintiff’s Apparent Failure to Mail or Deliver the FOIA request to the Office of the
Attorney General Defeats Any Alleged Entitlement of her to Relief

As stated in Ms. Meyers Affidavit:

She never received from Ms. Pope the June 30 letter Ms. Pope claims to have sent
to the Office of the Attorney General. She requested checks of Office mail logs,
none of which showed that the letter had been mailed or delivered to the Office of
the Attorney General by Ms. Pope or her attorney which is necessary to require a

response from this Office under FOIA..

4, Attachment of the June 30, 2011 letter to the complaint in the [instant] suit
does not constitute a request under FOIA to which the Office of the Attorney

13
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General must respond.

This affidavit is consistent with the terms of FOIA, itself. Section 30-4-30 ( c) states that
“[e]ach public body, upon written request for records made under this chapter shall within fifteen
days . . . of the receipt of any such request notify the person making such request of its
determination ... Therefore, the public body must receive a written request from the person
making the request. According to Ms. Meyer’s affidavit, she did not receive the request in this
manner. Attachment of the FOIA request to the Complaint in this suit alleging a failure to
comply, does not constitute a mailing or delivery of the request to the Office of the Attorney
General. Accordingly, Plaintiff cannot obtain judicial relief under FOIA when she has not

complied with the terms of that statute.

D
Even if This Court Were to Rule that the Defendant Must Respond Substantively to the
FOIA Request, Exempt Matters May Be Withheld

Even if, arguendo, this Court were to find a failure to respond to the FOIA, the Defendant
Attorney General is still entitled to determine if any requested matters are exempt from
disclosure. Litchfield Plantation Co., Inc. v. Georgetown County Water & Sewer Dist., 443
S.E.2d 574, 575 (1994) (“We decline to hold these exemptions can be waived by the public
body's failure to respond within fifteen days.”)

CONCLUSION
The Freedom of Information Act is a very important law, but it does not permit Plaintiff

to bypass other judicial proceedings or, in effect, ask one judge to overrule another. For the

i4
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foregoing reasons, this Court should grant the State’s Motion to Dismiss, alternatively grant its

Motions to Strike and deny Plaintiff’s Motion for Summary Judgment. Alternatively, and subject

to these defenses, the Defendant Attorney General consents to consolidation of this case with

case 4900 in Richland.

January 11, 2012

Respectfully submitted,

ALAN WILSON
Attorney General

J. EMORY SMITH, JR.
Assistant Deputy Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3680
—

By

ATTORNEYS FOR THE ATTORNEY GENERAL
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) b
COUNTY OF RICHLAND ) Civil Action No. 2012-CP-28-350
) (formerly Newberry.Cty. Case No, 2011-CP-36-364)
)
Adele J. Pope, ) AFFIDAVIT OF ADELE J. POPE
Ptaintiff, ) OPPOSING CONSOLIDATION
) __and
V. )} SUPPORTING EXPEDITED RELEASE
) OF DOCUMENTS REQUESTED
Alan Wilson, in his capacity as ) under L= o -
Attorney General of South Carolina, ) S.C. FREEDOM OF INFORMAT!ON AGI‘ 5
and James Brown Legacy Trust, by ) (“FOIA”) X5 ;" st ,.,,{3?:
Russell Bauknight, its Trustee ) [ SR +4
) “” S B oo
Defendants. ) o PR ‘rE 2
) g = TEF
T -4
: ~<

Personally appeared before me, Adele J, Pope, who being duly sworn, c%os—és
and says: |
1. 1am informed and believe that Attorney General Wilson, who has already
delayed my valid FOIA request for nearly 8 months, filed a motion to consolidate this
FOIA case with Case No. 2010-CP-40-4900 (“Case 4900") for the improper purpose of
covering up wrongdoing within the Office of the AG and by Russell Bauknight, who
serves at the pleasure of the AG, by delaying my FOIA rights for years, effectively
denying them.
The AG/State is not even a proper party to Case 4900
2. lam informed and believe, the State/AG is not even a legal party to Case
4900.
3. in Case 4900 Kenneth Wingate, Esq. and his firm Sweeney, Wingate &

Barrow (collectively “Wingate”) purport to be the sole attorney for both AG McMaster
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and a dozen private clients.

4. No AG or assistant has ever appeared as counsel or signed a pleading in
Case 4900 since its filing 21 months.ago. All have been signed and filed by Wingate.
5. During this period Wingate has, | believe improperly, purported to represent,

and be the sole attornev in Case 4900 for, two AGs.

8. Having followed AstraZeneca Pharmaceuticals, LP vs. Alan Wilson,
Spartanburg County Case No. 2011-CP-42-1213, wherein AstraZeneca seeks a
declaratory judgment that the AG’s contingency fee agreement with outside counsel in
litigation against AstraZeneca is void and/or violates AstraZeneca's constitutional rights,
| note that the AG asserts that Due Process is met when special counsel participates
with the AG in a case |F:

a. The AG signs all pleadings;

b. The AG controls the litigation;

c. The AG actively participates in the case;

d. The AG, by such control, assures that special counsel acts properly.

7. None of that is the case in Case 4900.

8. 1 am informed and believe that AG Wilson, by seeking consolidation with
Wingate's Case 4800, has added to the coverup of McMaster and Bauknight's actions,
and attempting to mask Wingate’s improper assertion in Case 4900 that he speaks for
the State.

Consolidation will compromise the Lewis Firm's support of
Brown's true estate plan and The James Brown “l Feel Good” Trust

9. Distinguished attorney Camden Lewis, Esq. and his fiim

2
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{collectively “Lewis”) were engaged by Bauknight to represent the McMaster-created
Legacy Trust, never a part of Brown's true estate plan.

10. The Legacy Trust was McMaster's vehicle for taking over and destroying
Brown’s true estate plan, reducing The James Brown “| Feel Good” private foundation
from about $80 Million to almast nothing.

11. Consolidating this simple FOIA case with a case in which Lewis must defend
- or appear to defend — actions which destroy the very estate plan he vigorously sought
to uphold presents troublesome issues.

12. | am informed and believe that AG Wilson and Bauknight, with knowledge of
the problem, engaged Lewis and sought consolidation to help Wingate cover his
improper bringing of Case 4800; to lend Lewis’ credibility to Bauknight's outrageous
$4.7 Million valuation of the music empire; and to mire my simple FOIA request in years
of controversy.

13. In 2007 Lewis served as litigation counsel to James Brown's true estate
plan, representing David Cannon, Albert Dallas and Al Bradley (the “Cannon Group”)
only as fiduciaries.

14. Lewis vigorously defended Brown's estate plan, including The James Brown
“ Feel Good” Trust, to which Brown gave his entire $85 Million music empire. [Ex. A]

15. Lewis resigned as counsel to Cannon on August 10, 2007 and the remaining
fiduciaries on November 20, 2007 as it became known that:

a. Affidavits of three Brown children asserting the Cannon Group

knows the location of hidden assels, possibly including money buried at
Brown's Home Estate, are reliable.
b. Of the $79 Million Cannon got for Brown between 1999 and 2006,

3
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Cannon took $17 Million; never filed proper tax returns for Brown, as he
committed 1o do; and failed to report or pay taxes on most of what he

took. [Ex. B]

c. Cannon took $900,000 from Brown in 2006.

d. In June 2007 the Cannon Group proposed to-sell the music
empire for $100 Million; get $15 Million of commissions; and also
get secret options or a “kickback” from the purchasers.

e.  InJuly 2007 Atlanta law firm Powell Goldstein (‘PG”) helped
the Cannon Group with a secret attempt to move Brown's Trust to
Georgia, just as Cannon’s takings were about to be discovered’.

f. Cannon/Dallas fabricated a post-death Schedule B to Brown’s
Trust and passed it off as part of the 2000 Trust.

g. In 2007 Cannon sent $1 Million to Honduras for a home.

h. In the fall of 2007 Cannon and Dallas lied to the AGs of 2 states about
Robert Buchanan, Jr. and me to cover up their wrongdoing.

4, Lewis and their fiduciary clients, who still vigorously assert the validity of

' The discovery by Bob Buchanan, Jr. (“Bob’), members of the Lewis Firm and me on
July 17, 2007 of the $900,000 Cannon took in 2006 is described on Sch. B, a stipulation we
prepared with the Lewis Firm in November 2008 (with my current annotation). Of the $900,000
Cannon used only $180,000 for legitimate expenses. The Lewis Firm’s clients were present in
the fall of 2007 when the $5 Million “check to nobody” which Cannon took in 1999 was.
discovered. Cannon’s $5 Million taking in 1999 was consistent with his deposition testimony
that he was “paid” $4.9 Million in 1999 when Brown closed the TIAA deal. 1t also conforms to
Trust Counsel Wm. Hammond’s statements that there were $6 Million of “expenses” from 1999
that accountant Phil Farr could not account for.

Cannon and Dallas, on the day Cannon resigned, agreed to release of the PG file, but later
PG, Cannon and Dallas refused to deliver the file in accordance with Jg. Early’s August 10, 2007
Order directing Dallas do so. After terminating the Lewis Firm, Cannon and Dallas both told the
Court that they had never engaged PG, even though PG had billed the Estate $48,225 on
September 15, 2007. When PG’s $48,225 re-bill arrived in April 2008 Dallas’ then-attorney
Wayne Byrd, Esq., informed the Court that his statement to the Court for Dallas that PG had
never been hired was incortect.
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Brown's estate plan, gathered information which confirms:

a.  Brown’s companion Tommie Rae was not his spouse and, before her
fraudulent marriage ceremony, waived all rights to his property;

b. Tommie Rae and 2 of Brown's children were present when
his valid Estate Plan was executed; withessed the Advisory Board
document; and know he was competent and free from any undue
influence;

c. The Cannon Group properly valued Brown's worldwide
music empire at death at $85 Million - $100 Million.

d.  Tommie Rae’s diaries — currently held by the Clerk of Court
of Aiken County — will support that she was not the wife.

e. James 1l, not born of any Brown marriage, is the only person
claiming to be a child born after Brown's vasectomy and refused official
DNA testing sought by the Lewis Firm,

f. The DNA protocoi established by Rodney Peeples, Esq. with the
Lewis Firm identified 3 biological heirs of Brown: La Rhonda Pettit;
Jeanette Mitchell, and Cinnamon Partis.

g. The DNA protocol would have produced a proper determination
of Brown's heirs, including the 3, not the fabricated “heirs” for
whom Bauknight serves as trustee.

h. The Lewis Firm and the Cannon Group agreed to the August
10, 2007 Order of Jg. Early which made 80 boxes of documents
Bauknight and Wingate now seek to secrete available for inspection and
copying by any interested Person.

16. Unlike Lewis, who never condoned or participated in any wrongdoing by the
Cannon Group, AG McMaster's staff and Bauknight have maintained a strong
relationship with the Cannon Group and their advisors, particularly with PG — which
represented the Cannon Group in secret transactions unknown to Lewis. [See Ex. B,
with my notations.]

17. Keith Babcock, Esq. has already had to testify in Aiken to debunk Dallas’
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false statement that Lewis directed him to create the fabricated Schedule B.

18. 1 am informed and believe that consolidation of Case 4900 and this FOIA
action will result in enormous unnecessary delay while Lewis sorts out its duty to
Brown’s true Estate Plan and its former fiduciaries.

19. Also, if this FOIA case is consolidated with Case 4900 the following may
oceur:

a.  ltwill appear that the AG has been in Case 4900 since

the beginning, covering up Wingate's improper bringing of
Case 4900; and
b. it may appear that Lewis supports Bauknight's $4.7 Million valuation of the
music empire;
The Parties and Claims in this Freedom of Information Act Case

20. Parties to this FOIA case are AG Wilson; the Legacy Trust and me.

24. The claim in this FOIA Case is for a copy of the Legacy Trust and
documents showing the AG’s offices communications about Bauknight's fabricated $4.7
Million valuation of Brown’s music empire.”

22. Counselin the FOIA case, ari assistant AG, has advised the Court that he
knows little of the facts or procedure of Case 4800.

The Parties to Case 4900
23. | am informed and believe that Wingate's numerous private clients in Case

4900 either have no connection to FOIA or are actively seeking to deny my FOIA rights

2 Terry Brown, a joint venturer of felon David Cannon, has a 10-year right to buy
Brown’s music empire from Bauknight, who serves as Terry’s trustee under McMaster's Legacy
Trust. Terry and his group offered $90 - $100 Million for the music empire in 2008 and planned
to pay options of a “Kickback™ to Cannon from the TPO they were to create. Terry and Bauknight
have now told the Supreme Court there never was an offer and that the music empire is worth
only $4.7 Million. Bauknight told the IRS Bob and I lied when we valued Brown’s music empire
(Publicity Right and rights to more than 800 published and unpublished songs) and Brown’s
$13+ Million claim against felon Cannon and others at about $85 Million.
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to cover up their part in the destruction of the “l| Feel Good” Trust by taking the music
empire from which all were excluded for themselves: They include:

a. Terry Brown - Part of a 2007 prospectus to raise $200 Million
to buy music empire; then part of $100 offer to buy music empire;
create IPO; and give options ora "kickback” to Cannon. Now asserts
music empire, which he claims a right to buy, is worth $4.7 Million.

b. Deanna Thomas - Deanna filed affidavits and reported to Jg. Early in 2007
that Cannon and others were secreting assets, including cash buried on Brown's
home estate.

c¢. Daryl Brown - apart of Brown’s band which grossed $18 Million
between 2003 - 2008. Now asserts music empire was worth less than $4.7
Million when Brown died on Christmas Day 2006.

d. Jason Lewis - Sued Buchanan/Pope in Case 4900 for not accepting a 2007
$100 million offer to buy music empire. Now asserts there was no offer and the
music empire is worth less than $4.7 Million.

e. Lindsey Brown - A minor when McMaster agreed to destroy her $285,000
education trust on August 10, 2008. Apparently now condones his action.

f. Larry Brown - Disinherited from Brown'’s music empire. Now claims 4.75%,
“given” 1o him by McMaster.

g. Tommie Rae - Brown’s companion who held bigamous ceremony with
Brown in 2001 after waiving all rights to property. After discovery, settled
Brown's claim to void marriage and DNA test her son — born before the
bigamous ceremony — by promising never to claim to be common faw spouse. In
addition, failed to comply with requirement for filing Elective Share claim, which
was filed in the wrong court {circuit) and did not contain the required summons.

h. Venisha Brown - incarcerated during critical periods. POA used to signify
her agreement to destroy the “| Feel Good” Trust appears invalid, but Venisha
refuses deposition.

i. Various minors without GALs - Wingate and Bauknight purport to speak for
3 minors, all residents of Georgia who do not have GALs.

j. Bauknight - Since May 26, 2009 Bauknight has engaged nearly 15 attorneys

to help cover up his foibles, including the outrageous less-than $4.7 million
“appraisal” of the music empire and the documents he gave the “appraisers"who
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came up with the Appraisal.’ He is now working with Cannon'’s former attorneys,
who now advise Terry and the purchase group which proposed options or a

“kickback” for Canrion.*
Lawvers hired by Bauknight since 2009 to help “protect t” what he asserts is a music

empire worth less than $4.7 when Brown died on December 25. 2006 are: Nexsen Pruet
lawyers:(1) Wm. Newsome, Esq.;(2) Freddie Kingsmore, Esq.; (3) Rick Reames, Esq. (4) Wm.
Klett, Esq.; (5) David Black, Esq.; (6)Julio Mendoza, Esq.; (7) Wm. Wilkins, Esq.; (8) George
Scott, Esq.; (9) Todd Boudreaux, Esq.; and others; (10) Kenneth Wingate, Esq. (11) Rett
Kendall, Esq.; (12) Mark Gende, Esq.; (13) Camden Lewis, Esq.; (14) Ariail King, Esq.

This is in addition to the Attomexs cdso NOW asserting | Brown s music empire was worth less
than $4.7 Million — worki | assets for their clients:
(15) Louis Levenson, Esq.; (16) David Yount, Esq (18) Lorl Cnsman, Esq (19) Robert Rosen,
Esq.; (20) Heyward Carter, Esq. (21) Alan Medlin, Esq.;{(22) Jean Lee, Esq.; (24) Peter Shahid,
Esq.; (25) Steven Slotchiver, Esq.; (26) David Bell, Esq.; Powell Goldstein Attorneys::(27) Wm,
Shearer; {28) Wm. Custer; (29) Jennifer Dempsey, Esq.; and (30); David Bell, Esq.

And State‘nand Atmmevs from the Attorney Gcneral’s Ofﬁce who entered the James Brgwn

W NOW assert it was ; worth less than $4 e
$4.7 Million should 47 1/2% LESS $2 Mlilmn

(32) former AG Henry McMaster; (33) Asst. AG Sonny Jones, Esq.; (34) Asst. AG Mary Frances
Jowers; (35) Asst. AG J.C. Nicholson, Esq.; (36) Asst. AG Robert Cook, Esq.; (37) Asst. AG
Emory Smith, Esq.; (38) AG Alan Wilson; and (39) Asst. AG Tracy Meyers, Esq.

‘These 39 lawyers are supporting Wingate’s attempis not to release documents requested under
FOIA which demonstrate: Wingate and Bauknight brought Case 4900 on behalf of the State of
South Carolina and AG McMaster without proper authorization; the dealings and relationship of
the AG's office with felon Cannon, his joint venturers and advisors; and the dealings and
relationship of the AG’s office with Tommie Rae’s advisors.

* Between $10 Million and $15 Million of the funds taken by Cannon from Brown
between 1999 and 2007 was never reported on Cannon’s tax returns or the tax returns of any of
the many entities he formed with his wife, nephew and others, and has not yet surfaced. 2007
affidavits of Daryl, Yama and Deanna and testimony of their attorney Levenson give credible
evidence that at least some of it is buried on Brown’s 60-acre home estate. More than $1 Million
of the money Cannon took is already known to be invested in Honduras, and more is believed to
be there. In 2 % years Baukaight has taken no steps to recover the hidden assets.

8
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The claims in Case 4900

24. While the FOIA claims relate solely to acquiring public documents,

Wingate’s claims are for:
1. Breach of Fiduciary Duty;
2. Breach of Trust.

25. Bob’s and my counterclaims are for:

1. Abuse of process
2. Civil Conspiracy
3. intentional Interference with contract
4. Violation of § 62-1-106 (fraud under the probate code)

26. In addition, Case 4900 is complicated by numerous issues of first
impression.

27. Most complicated in Case 4900 is that Wingate is the first known private
attorney in the history of the State, so far as | know, to bring a suit in which he asserts
that the State/AG is a plaintiff but no AG has signed the pleadings or appeared of
record.

28. A further problem is that although he has no contract to assert that he may
speak for the State, Wingate defaulted as to the counterclaims. This raises a host of
problems about whether the State — which we assert is not legally in Case 4900 —is
bound by Wingate's defauit.

29. If Wingate escaped default, and Bob and | were successful in our assertion
that tens of million of dollars of damage did, in fact, occur, but it did so as the act of
Plaintiffs and the AG, a host of additional problems exist about recovery from the State

9
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~ not Wingate’s private plaintiffs.

30. | believe Bauknight's position is best described by words of former AG
McMaster, who said in February 2008 that fepresentin‘g both the family and the "poor
kids" “goes far past the stop sign of conflict of interest.”

31. 1 am informed and believe that this motion to consolidate is just another
tactic to prevent me, through exercise of legal and appropriate means, from getting to
the bottom of the troublesome relationships of the AG’s office with Cannon, Dallas,
Terry and Tommie Rae.

FURTHER DEPONENT SAYETH NOT.

Adele J. Pope 8 E
SWORN TO before me this
22nd day of Fgbruary, 20’_12
(L.S)

Notari#Public for Souffﬂfarohna
My commiission expires:<$J13/{

10
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Exhibit A

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
Case Number 2008-CP-02-1551

COUNTY OF AIKEN
Lewis & Bachqu LLP,

Plaintiff,
STIPULATION OF FACTS
vs. AND ADMISSIBILITY OF EXHIBITS
Adele J. Pope and Robert L.
Buchanan, Jr. as Personal
Representatives of the Estate

of James Brown and Trustees of the
Brown Family Education Trust, and
the I Feel Good Trust,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
o )
Defendants. )
)

The undersigned stipulate for purposes of this case and all other cases related to the
Estate of James Brown, the Brown Family Educational Trust and the James Brown “I Feel Good”
Trust that the documents referenced herein, to be made Exhibits in this case, are true and correct
copies of the originals thereof. They further stipulate to the following facts:

1. Lewis and Babcock, LLC (“L & B”) has timely filed a claim for payment for services
rendered for the benefit of the Estate of James Brown, and timely commenced an action for
payment for service rendered to the Estate, the James Brown I Feel Good™ Trust and the Brown
Family Education Trust (hereinafter, collectively “the Trust™).

2. In February 2007 David G. Cannon (“Cannon™), Albert H. ‘Buddy’ Dallas (“Dallas™)
and Alfred A. Bradley (“Bradley”) were serving as Personal Representatives of the Brown Estate
and, upon information and belief, Trustees of the 2000 James Brown Irrevocable Trust, and were
expected to serve as the Trustees for the James Brown “I Feel Good” Trust and the Brown

Family Education Trust.

631



3. L&B, along with retired Judge Rodney A. Peeples, was engaged by Cannon, Dallas
and Bradley as PR/Trustees, to represent the Estate and the Trusts in accordance with the
Agreements attached heret6 as Joint Exhibits #1 and #2,

4. Attached to Joint Exhibit #3 hereto are the billing statements for all services
performed and costs advanced by L&B through its attorneys and agents between February 7,
2007 and Novemiber 20, 2007 when L&B was relieved by Court approval in open court.

5. L&B was retained to act as litigation counsel to the Estate and Trust. L&B did not
undertake to perform legal services related to Estate/Trust administration, Estate/Trust taxation
or royalty, image and persona preservation or enhancement, which services were to be performed
by other counsel.

6. The Attorneys and legal assistants who performed services during the period, and their

respective hourly charges during the period, are:

Cam Lewis $500
Keith Babcock $300
Ariail King $225
Jonathan Harling $200
Peter Protopapas $250
Patricia McCright $ 80
V. Marian Nettles $ 80
John Gregory $ 70
Sara Parrish $ 70

7. The services rendered to the Estate and the Trusts were overlapping and closely
related. For that reason, it would be extremely difficult for L&B to allocate between services
performed for the Estate and the Trusts.

8. No attorney or employee of L&B had a personal or business relationship with Cannon,

Dallas or Bradley prior to the February 2007 engagement.
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9. L&B did not perform any services for Cannon, Dallas or Bradley individually during
the period from February 2007 through the termination of their employment, or since.

10. At the time of L&B's engagement in February, 2007, Tommie Rae Hynie Brown had
filed a Demand for Omitted Spouse’s Share and it was expected that James IS would file

a claim as a pretermitted child. 1&B reasonably believed, that the children and grandchildren

were attempting to conduct discovery without contesting Mr. Brown’s August 1, 2000 Will and

the Trusts, thereby exposing themselves to possible forfeiture (as provided in Mrs. Brown’s Will

and Trust documents).

11. Shortly after the appointment of Robert L. Buchanan, Jr. (*Buchanan™) and Adele J.
Pope (“Pope”) as Special Administrators (“SAs”) on March 7, 2007, Ariail King of L&B wrote
the SAs the letter dated March 14, 2007 and provided them the documents, which are Joint
Exhibit 4, attached hereto.

12. Schedule B to the 2000 James Brown Irrevocable Trust (Bates No. 00028) was @

provided to L&B in March 2007 and L&B understood it to be a part of the James Brown 2000

Imexocable Trust, even though Schedule B was a separate page. L&B provided Schedule B to

the SAs in the same form that L&B received it.

13. After Buchanan and Pope were appointed as SAs, on March 7, 2007, Buchanan and
Pope sent a memo to Cannon, Dallas and Bradley as PR/Trustees and other Interested Persons
inviting anyone interested to meet with them on March 19, 2007. Buchanan and Pope advised
them they wanted to:

a. Identify the assets of the Estate (including assets which might reasonably be
claimed to be part of the Estate).

O Schedye B was Fabricald by Camnon + Dallas

after i‘:mes Brown digy ond tubmited +o (833
and others as QA Poasrt of Yhe 2000 Taust
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b. Review and attempt to understand the controlling documents.

¢. Understand the Personal Representatives” general plan for tax, Probate Court and
regulatory compliance.

d. Understand areas of concern to Interested Parties as they relate to the
identification and preservation of Estate assets. :

14. On March 19, 2007 Keith Babcock met with the SAs as part of the process by which
the SAs asked all persons to help them understand what was going on with the administration of
the Estate and related entities.

15. Between March 7, 2007 and June, 2007, members of L&B attempted to facilitate the
provision of documents tequested by the SA s which would help them obtain knowledge about
the Estate and Trusts.

16. In March of 2007, the issue of whether Greenberg Traurig (GT) should continue as
counsel for the Estate of James Brown, James Brown Enterprises, Inc. and James Brown, LLC
(Plaintiffs) in litigation pending in New York State known as the Pullman litigation arose.

17. The PR/Trustees, through L&B, opposed the SAs’ position that GT should be
replaced as counsel in the Pullman Litigation. This position was supported by the position of
both the PR/Trustees and GT that there was no conflict of intei:est in GT’s continuation as
counsel in the Pullman Litigation. L&B had only limited familiarity with the Pullman litigation..

18. Between their appointment and June, 2007 the SAs tried to obtain information from
the PR/Trustees about the Estate and related entities, and L&B attempted to facilitate the transfer
of this information to the SAs.

19. With the PR/Trustees, Keith Babcock attended a hearing in Aiken on April 25, 2007.

No testimony was taken, but the SAs did raise concerns about lack of access to documents. L&B

k]
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attempted to facilitate providing the requested information.
20. In early June, the SAs filed two motions, as follows:

a. To require the termination of GT and engagement of new counsel in the Pullman
(New York) Litigation; and

b. To require PRs to produce documents of the Estate, the 2000 Trust and Numerous
Brown Entities;

21. Keith Babcock of L&B attended a hearing in Aiken on June 13,.2007. On behalf of
the PR/Trustees, he opposed the termination of GT as counsel in the Pullman Litigation.

22. L&B’s interaction with GT was limited, as shown in the timesheets, pleadings and
other filings, to two issues. One issue arose when the Special Administrators questioned the
potential conflict GT had in its representation of the Estate and James Brown, LLC, in litigation
pending in New York state known as the Pullman Litigation. The other issue involved
Greenberg Traurig’s efforts, through attomey Joel Katz, to find a buyer or lender in connection
with James Brown’s revenues from song copyrights and artist royalties. The Court was advised

of Katz’s efforts by Mr. Babcock on June 13, 2007, Other than its communications with GT

during this period, which resuited in the Order dated June 22, 2007, terminating G’l?’;v;

representation of the Estate and James Brown, LLC, contacts between L&B and GT were

_‘mxmmal @

23. On June 22, 2007 the Circuit Court in Case No. 2007-02-CP-0122 issued an Order

confirming that the SAs were to be given immediate and continuing access to all books and
records of the Estate, the Trust and Brown Entities, as defined in the Order. [Joint Exhibit #13]
24. L&B did not participate in any review and/or due diligence refated to a'proposed sale

of the writer’s share of the royalties of James Brown. The letter of Keith Babcock to the Special

@ Coannror did not Teil LH"S Heu planned Yo Sell +he
assets Ror 4100 Milion; Take &15+Mithon 1
Commiss1ons v the open; and be Paid oprom or
Q- k\ckb&ak” From +he Igb +o be Created Lq Purchasef
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Administrators dated June 15, 2007, attached as Joint Exhibit 5, addressed the continuation of
GT as counsel. In expressing his opinion, Mr. Babcock relied on information provided by GT,
one or more of the PRs/Trustees, and/or attorney William Hammond.

25. On June 26, 2007, Jonathan Harling and a legal assistant, Pat McCright, were at a.
meeting in Bamnwell, South Carolina with some of the PRs and Mrs. Pope. At that meeting,
David Cannon allowed Mrs. Pope to review some documents but not others that she wanted to
review. There was a disagreement between Cannon and Mrs. Pope regarding documents and
Mrs. Pope left. Mrs. Pope was asked to return to Cannon’s office, which she did, and was then
invited to return to Barnwell after July 4, 2007.

26, Tn conjunction with providing answers to discovery, on July 5, 2007, L&B first
learned that Cannon had received approximately $300,000 fiom the James Brown 2000
Irrevocable Trust in December 2006. Subsequently, as reflected on Cannon’s July 10, 2007
Answers to Petitioner’s Second Continuing Interrogatories and Requests for Production, L&B
learned that Cannon contended that he was paid $350,000 from the 2000 James Brown
Ixrevo;;able Trust in 2006. Cannon advised L&B that the funds were in consideration for
obtaining Wachovia’s judgment against the Irrevocable Trust as a result of the foreclosure of 985
Broad Street in Augusta, Georgia, and to partially satisfy James Brown’s obligation to Cannon
pursuant to their written compensation agreement. Joint Exhibit 6 (Cannon’s discovery
responses).

27. No lawyer at L&B patticipated m, or was awate of, any action to reiriove the situs of

the 2000 James Brown Irrevocable Trust to Georgia during the period between July 10, 2007 and

August 10, 2007."No lawyer recalls any meetmg or communication with Powell Goldstein law
S ——
Wwithout adViding +he Lewis FirM,

® Cannen+ Dallas worked uséa’l'k Powell Go ldsTeins\awqeﬂ ‘o
ove Lhe situs of Browrs Qoao Trust Yo Geacss‘m
Just before” e discovenwd s fGoo, 0vD —{an\S N TRO06 .
The alfempled Secret ouve Vé’?é" Unsvecess ful .



28. No member of L&B had any contact, direct or indirect, with the law firm of Powell

Goldstein, LLP, in connection with the representation of either the Estate of James Brown or the

2000 James Brown Imrévocable Trust or any other Trust at any time between February 7, 2007

and November 2007, @

29. No member of L&B reviewed Joint Exhibit 14, letter dated July 10, 2007 and
attachments, or any draft thereof, at any time prior to November 2008.

30. No member of L&B has knowledge of what services, if any, were performed for the
Estate of James Brown and/or the 2000 James Brown Irrevocable Trust or its fiduciaries by
Poweli Goldsteiﬂ.@

31. On July 17, 2007, there was a meeting involving Pope, Buchanan, Jonathan Harling,
Pat McCright, and the three PRs/Trustees. At that meeting a 2006 deposit of $900,000 of M&T
Bank funds into a James Brown related account was discovered. It was also discovered at that
time that approximately $720,000 had been withdrawn from that account between August and
December of 2006. No member of L&B knew of these transactions prior to the meeting other
than the payment of Cannon referenced in Paragraph 26 above.

32. On or about July 26, 2007, a member of L&B received Joint Exhibit 7, attached
hereto, from Alfred Bradiey.

33. L&B attomneys did not represent Mr. Bradley, Mr. Cannon or Mr Dallas individuaﬁy

and did rxot advise Mr. Bradley, Mr Cannon or Mr. Dallas related to claims they ﬁled as

individuals against the Estate in September, 2 g§2.© EQ S+ my tho "j

34. Neither L&B nor any member of the firm participated in the preparation and/or filing
@ Powell Goldslein’s \eﬁer fransmi Ilivg documents
Cor +he seawt f\;\o\)e Yo Georgi.

Cannon denied "\\ﬂ . Dowell Gold stemn Until Hherr
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of the August 31, 2007 Motion to Declare James Brown Enterprises, Inc., an Asset of the Estate
of James Brown, a copy of which motion is attached hereto as Joint Exhibit 15.

35. No member of L&B participated in, or advised, Mr. Dallas and Mr. Bradley
regarding the stipulation submitted to the Court on September 24, 2007, a copy of which is
attached as Joint Exhibit 16. @ |

36. On November 20, 2007, Bradley and Dallas resigned as PRs/T‘rusoilowing

their resignations, L&B was relieved by the Court of further representation of the Estate and/or

Trusts.
@ Dollas’ False ‘S\TbVT@T‘Q*_‘a LEWIS AND BABCOCK, LLP
wih Tommie Hae, Terry .
4 others, Prot 3-‘%&‘ ., KeithM. Babcock, Esquire
ne wos viever -H‘ans (—'erm‘ Lewis & Babcock, LLP
ne. W | 4. X4 was. 1513 Hempton Strect

P.O.Box 11208
Columbia, SC 29211
803/771-8000

L+ B recmm&;ﬂfﬁ Fhat |
’ . ¢ Attorey for Plaintiff
dhey resygn @O L
_‘_h&q discovery of MISSINQ | AW OFFICE OF JAMES D. BAILEY, PC
W\Hhéﬂs o ken k%q“annavs

il Minimvm, +he James D. Bailey, Esquire
which; at & Miny ")me{‘! Law Office of James D. Bailéy, PC

did hot P revent: 100 Park Avenue SW
PO Box 2376
Aiken, South Carolina 29802
803/648-9529

Attorney for Defendants

November 24, 2008
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EXHIBITS TO BE SUBMITTED WITH STIPULATION AND ENTERED

INTO EVIDENCE AT TRIAL ON NOVEMBER 25, 2008
Lewis & Babcock, LLP, Plaintiff, .

v

Adele . Pope and Robert L. Buchanan Jr. as Personal Reﬁr&enmﬁves--of the Estate of James Brown and Trustees of

J1

J2

I3

J4

35

J6

J7
18
19
J10
Ji1
J12
J13
J14

HS

J16

the Brown Family Education Trust, and the T Feel Good Trust,
Aiken County Case Number 2008-CP-02-1551

Fee Agreement between L&B and Rodney A. Peeples and Cannon, Dallas and
Bradley as Trustees of the James Brown 2000 Irrevocable Trust

Fee Agreement between L&B and Rodney A. Peeples and Cannon, Dallas and
Bradley as Personal Representatives of the Estate of James Brown

Description of the services performed and costs advanced by L&B through its
attormeys and agents between March 7, 2007 and November 20, 2007

Letter from Ariail King to the SAs dated March 14, 2007 with documents

Lir of Keith Babcock to the Special Administrators dated June 15, 2007, addressed
the continuation of GT as counsel.

Cannon’s July 10, 2007 Answers to Petitioner’s Second Continuing Interrogatories
and Requests for Production

Lir received by L&B on or about July 26, 2007 from Bradley
RESERVED

RESERVED

RESERVED

RESERVED

RESERVED

Order dated June 22, 2007 confirming that the SAs access
Lir dated July 10, 2007 and attachments, re: situs of trust

August 31, 2007 Motion to Declare James Brown Enterprises, Inc., an Asset of the
Estate of James Brown

Stipulation dated September 24, 2007

DN\ docJAMES BROWNICLAIMS\BARCOCKWXHIBITS STIPULATION. GOOD.wpd
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

N

bi~
COUNTY OF RICHLAND ) Civil Action No. %03‘1’@-40—359
)
Adele J. Pope, )
Plaintiff, ) AFFIDAVIT OF SUESUMMER ¢, = ;g
) oS =
v. ) o5 L My
) e BRI
Alan Wilson, in his capacity as ) "Yf-’r:;. = 'sg%
Attormey General of South ) 0 — = Z
Carolina and James Brown ) LY fb £
Legacy Trust, by Russell L. ) 2w
Bauknight, its Trustée ) ™
Defendants. )

. )
1. This affidavit is based on my personal knowledge.

2. Iam a resident of Newberry County, a writer and a joumalist.

3. I contribute to the Newberry Observer, the Newberry magazine and WKDK Radio. Ihave
been honored for my work by the .C. Press Association, was selected as one of the first community
columnists in the The State newspaper, and serve as an artist-in-residence (literary arts/storytelling)
for the S.C. Arts Commission,

4, As public relations director at Newberry College, 1 ' was advisor for the student newspaper
and instructed students about the S.C. Freedom of Information Act (the **FOIA™).

3. Tbecame interested in the FOIA before its passage, and 1 believe that the transparency and
accountability of public officials it provides --when it functions properly—is essential to our
democratic form of government.

6. Itis my opinion to a reasonable degree of professional certainty as a journalist that:

a. Questions related to music legend James Brown are of general public importance and of
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particular interest in Newberry County, including:
(1) Why did former AG Henry McMaster take $50 million from James Brown’s **I Feel
Good** Trust, intended for scholarships to needy students, and give these millions to
Brown s companion Tommie Rae Hynie Brown, his son Terry Brown and others?
(2) Why did McMaster give Terry a right to buy Brown’ s assets?

(3) Does AG Sonny Jones have improper relationships with advisors to Tommie Rae, Terry
and felon David Cannon?

(4) Why did AG Wilson allow Russell Bauknight, who serves at his pleasure, to claim that
Brown’ s $100 million music empire is worth only $4.7 million?

(5) Why did AG Wilson' s office not seek any jail time or restitution from Cammon, who took
$12 million from Brown and the **I Feel Good’* Trust?

(6) Why did Bauknight hire Cannon’ s $600-an-hour former lawyer o fight the FOIA--then
pay him more than $300,0007

(1) Is copyright expert Jeff Smith correct in his article which asserts McMaster, Bauknight
and Terry destroyed Brown” s royalties and the **I Feel Good** Trust by a settlement
which:

(a) made an intentionally incorrect determination of Brown’ s heirs under the Federal
Copyright Act, followed by

(b) Bauknight/Terry’ s intentional devaluation of Brown* s empire?
(8) Will Tommie Rae* s diary confirm she knew she was not Brown’ s wife?

(9) Is private philanthropy in South Carolina at risk because wealthy retirees—fearing a
takeover by the AG--will not set up foundations here?

b. My requests under the FOIA for the Newbery Observerfor the following public
documents to help answer the above questions have been denied, delayed or ignored by AG
Wilson:

1. A copy of the McMaster<created Legacy Trust;

2. A copy of Tommie Rae’ s diary;
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3. A copy of AG McMaster’ s contract with attorney Kenneth
‘Wingate to sue former Brown trustees for appealing his settlement deal;

4, TInformation about Bauknight’ s $4.7 million valuation;
¢. AG Wilson, by dodging compliance with the POIA in the Newberry suits through motions
to dismiss, change venue, allow Tommie Rae and Terry to intervene- -and now to consolidate
-- has created a roadmap for other state officials to follow in avoiding FOIA compliance.

d. The media and public trust are further undermined because AG Wilson is the State’ s

chief prosecutor of those who violate the FOIA.

¢. 'The media and public trust are undermined because AG Wilson’ s actions appear to cover

up wrongdoing within the AG* s office, and only prompt compliance with the FOIA will

reveal the truth,

f. Consolidation of this FOIA case will delay FOIA compliance which should have been

made in July 2011, damaging the media, my readers in Newberry County, and public trust in

the office of the AG.

2. The FOIA will be undermined if any FOIA suit is allowed to be combined with a tort suit

brought by private individuals. To consolidate this case with another in which Ken

Wingate' s firm is the sole representative for both the AG and many private individuals would

place a burden on the Plaintiff far greater than is contemplated in the FOIA * s simple

procedure for obtaining documents—in fact, a burden far greater than many news outlets

would be able to undertake.

7. 1am informed and believe that all citizens, including myself, have a right to search for
answers to the above questions without having to participate in a lawsuit in another county.

8. 1became interested in the James Brown issues in April 2011 when I read a draft of Jeff
Smith and Adele Pope * s article then entifled ** Attameys General, Copyright Heirs and Musical
Millionaires: Why the James Brown * I Feel Good” Trust doesn”t..””

9, That article asserts that McMaster, inattentive and occupied with his attempt to become the
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State’ ¢ next govemor, failed to oversee Senior Assistant AG Sonny Jones, allowing Jones to reach a
settlement which set up the **1 Feel Good’* Trust for destruction by individuals Mr. Brown* s trust
did not provide for, including Terry and Tommie Rae.

10. The article suggests that Jones failed to understand even the basics of the Federal
Copyright Act related to Brown’s 800+ published songs, allowing himself to be led by Cannon and
Terry’ s and Tommie Rae* s advisors to:

a. stop the proper DNA testing protocol and other steps that would have correctly determined
Brown ‘s heirs under the Copyright Act;

b. intentionally designate incorrect persons as Brown’ s heirs; and then

¢. allow Bauknight to devalue Brown’ s $100 million music empire-and sell it to Terry,
essentially destroying the **I Feel Good** foundation.

11. Tam still trying to obtain public documents which will tell me whether this is correct, but
the AG’s office has made no response to my last FOIA request, sent by certified letter.

12. When the two FOIA suits were filed in August 2011, I began reporting on them for the
Newberry Observer and WKDK radio station. They are of local interest because several of the people
involved are current or former residents of Newberry County: Mr. Jeff Smithy; local attorney and
former Brown trustee Adele Pope; and David Cannon’ s attorney, Max Pickelsimer.

13. I have attended hearings in the FOIA cases; reviewed thousands of pages of filings and
documents; and interviewed former trustee Albert Dallas, James Brown’ s grandson Forlando Brown,
attorney David Black, Jacque Hollander and others.

14. 1 remain especially interested in the public documents related to AG Wilson’ s review of
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the $4.7 million valuation by Bauknight and the actions of Sonny Jones because:

a. Dallas, Forlando and the filings by former trustees Robert Buchanan and Pope—as well as
internet sources--all place the value of the music empire at about $100 Million,

b. AG Wilson’ s office will not provide any public documents about this important issne,

¢. Attorney David Black, whose firm filed the $4.7 million value with the IRS, refuses to give
me the name of the appraiser who supposedly valued the assets.

d. Jacque Hollander, who has 17 crates with thousands of documents supporting James
Brown' s desire to establish the **1 Feel Good** foundation, asserts the music empire is
worth more than $100 million.

e. Forlando, Terry” s son, asserts Terry does not even know about Wingate’ s filings in the
FOIA cases.

. According to Dallas, an offer to buy the assets for $100 million was left with Jg, Early in

2007, but Terry and Bauknight have more recently told the Supreme Court there was no offer

and the assets are worth $4.7 million,

14. I'believe that Chief Justice Toal” s questions (raised during oral argument on November
1, 2011) about why the: Attorney General decided to give one-quarter of Brown'’ s music empire to
Tommie Rae, who may not even be his wife, remain unanswered.

15. 1 wish to continue investigating Ms. Hollander’ s claims that Sonny Jones was not
truthful when he told Jg. Early he had made a thorough investigation before giving Tommie Rae,
Terry and some of Brown” s disinherited claimed heirs $50 million that should have gone to the * 1
Feel Good’* foundation.

16. I believe the public documents sought in this suit will answer some important questions

and should be promptly released as required under the FOIA.
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17. While I have attached only two of my articles, I ask the Court to consider my other James
Brown articles published in the Newberry Observer, some of which are also found on the national
blog, estateofdenial.com.

18. Attached, with emphasis added by me, are letters to the AG’s office dated Dec. 6, 2011
(Exhibit A); Jan. 8, 2012 (Exhibit B); Jan. 20, 2012 (Exhibit C); Jan. 29, 2012 (Exhibit D); and March
1, 2012 (Exhibit E). Also attached my articles dated Jan. 24, 2012 (Exhibit F) and March 26, 2012

(Exhibit G).

FURTHER DEPONENT SAYETH NOT.

SUE SUMMER

SWORN TO before me this
4@&7 March, 2012
Now%bhyf Soith Carolima

My CommisSion expires: *'j}‘f;l / ‘i{} 2005
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Wilson’s dodge of FOIA suggests: Wingate
sued James Brown trustees without valid
contracts (SC)

January 24, 2012

In September senior assistant Attorney General (AG) C.H.. Jones wrote to a Richland County court
that the AG’s office was “ready and more than willing” to release a copy of the contract under which
Columbia attorney Kenneth Wingate is suing former James Brown trustees, Robert Buchanan of
Aiken and Adele Pope of Newberry.

It now appears that there may be no contract.

On Dec. 6, a Freedom of Information Act (FOIA) request for the contract was filed on behalf of the
Newbemy Observer. In Friday’s response, senior assistant AG Tracy Meyers released an “unexecuted
copy” of the AG’s standard “Litigation Retention Agreement” and a May 18, 2010, letter from AG
Henry McMaster to current Brown trustee, Russell Bauknight of Coluinbia.

Missing from the documents was what Meyers described on Jan. 5 as a 3-page “draft” “Agreement for
Legal Services,” which she claimed as “private” under 30-4-40{a)(2) of the FOIA.

The description of the agreement as a “draft” suggests it is not a valid contract. In any case, despite
Meyers’ assertion, the document is arguably public under the FOIA because McMaster wrote the
letter in his official capacity as AG, and Bauknight received the letter in his official capacity as
trustee. Bauknight was appointed by McMaster and now serves at the pleasure of AG Alan Wilson.
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In the May 18, 2010, letter to Bauknight, McMaster references a conversation with attorneys in the
Wingate firm about filing 2 lawsuit against Buchanan Pope: “I have met with Ken Wingate and
Everett Kendall of Sweeny Wingate and Barrow ... regarding the action to be filed against Adele J.
Pope and Robert L. Buchanan. .. I am writing to confirm our understanding that you will be retaining
Mr. Wingate and Mr. Kendall to file this action on behalf of the beneficiaries of the James Brown
Estate and Trust...”

The letter is clear that Bauknight, not the AG’s office, is filing the lawsuit.

Orily one day after McMaster wrote the letter, Wingate filed a Richland County lawsuit in which
Bauknight asserted he was scting “on behalf of Henry Dargan McMaster in his capacity as Attorney
General of South Carolina.” In addition to Bauknight's assertion, McMaster is a named Plaintiff in the
Wingate suit, “in his capacity as attomey general of the State of South Carolina.”

Wingate and members of his firm are the only attorneys of record in the lawsuit, which they brought
on behalf of a dozen private plaintiffs, as weill as purportedly AG McMaster and his agent, Bauknight.

In the letter, McMaster confirms that Bauknight has agreed to use the “terms and conditions” outlined
in an attached “Agreement for Legal Services,” which “references and incorporates the AG’s standard
Litigation Retention Agreement.”

The standard retention agreement for outside counsel inchudes the provision: “All pleadings, motions,
‘briefs, formal documents and agrecments must bear the signature of the AG or his designated
assistant.”

Noattomeygeneraiorass:stantattomeygenemlhassignedorbemnanmdonanyofﬂxepleadmgsor
‘motions in the case.

The AG’s standard retention agreement also requires compliance with the FOIA: “Special Counsel
agrees to adhere to South Carolina’s Freedom of Information Act... This Agreement shall be
considered a public document.”

In refusing to release the 3-page retention agreement, Meyers cited a provision of the FOIA that
addrm“mfonnanonofapersomlnatmewherethepubhc disclosure thereof would constitute
unreasonable invasion of personal privacy.”

In “Public Official’s Guide to Compliance with South Carolina’s Freedom of Information Act,” the
S.C. Press Association comments: “This is an ofien-abused area within the FOIA because it’s made
into an overly broad blanket to cover things that don’t need covering. The personal privacy spoken of
here involves the privacy of Joe szzen,whodesew&mwhpmtecmPubhcofﬁcmls, in whom trust
is an important factor, are held to higher standards. ..”

In an emailed response to Meyers, sent Saturday, was a request for further clarification of the
documents released: “Please confirm whether there is or is not a valid contract between the State and
the Wingate firm that authorizes Bauknight to sue on behalf of the State.”

James Brown’s estate plan left his personal and household effects to six named children, and he
intended his music empire to be used for the education of needy and deserving students in South
Carolina and Georgia. Buchanan and Pope were appointed personal representatives of James Brown
estate, and as directed by the will and trust, vigorously defended the estate plan by appealing a
McMaster settlement deal that gave away over half of Brown® smusncempmtoﬂmsewhocba!lenged
his Brown’s estate plan, described in a Supreme Court hearing as “noble.”
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Documents related to the FOIA request and response, as well as to filings in the lawsuit, are posted on
the Facebook page: James Brown “I Feel Good” Trust (FOIA Concerns). -

Attribution:

Wilson’s Dodge of FOIA Suggests: Wingate Sued James Brown Trustees Without Valid Contract
Sue Summer '

January 21, 2012
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Wilson denies FOIA requests in James Brown suit@
by Sue Summer

For The Observer
03.26.12 - 12:01 am

The Freedom of Information Act (FOIA) requires every public official to release
public documents within 15 business days of an FOIA request. The government
official is required by law to comply, whether the request is made by the press or
by the public. The office of the Attorney General {(AG) has the responsibility of
enforcing the law.

Ironically, it is that very office which has fought for eight months to dodge and
delay every FOIA request submitted by Newberry resident and former James
Brown trustee Adele Pope.

Among the FOIA requests Pope filed last summer with the AG’s office:

1) Pope asked for a copy of the Legacy Trust. This is the trust created by former
S.C. AttomeyGeneral Henry McMaster when he took over Brown’s $100 million
music empire in the 2009 settlement deal with six of Brown’s alleged children
and his companion, Tomi Rae Hynie.

2) Pope requested documents related to why the Legacy Trust trustee, who was
appointed by McMaster and serves at Wilson’s pleasure, valued the music empire
of legend James Brown at less than $4.7 million upon his death on Dec. 25, 2006.
(For several years, Brown had eamed royalties of $4-5 million a year.)

‘When Pope’s reguests were denied by the AG’s office, in August she filed FOIA
lawsuits in Newberry County over these and other requests.

In the filings and pleadings that followed, AG Wilson’s legal posturing has taken
many forms —and along the way, many troubling questions about the strength of
the FOIA in South Carolina have surfaced.

To avoid release of the James Brown documents:

- The AG claimed Newberry was not an appropriate place for Pope to bring suit,
even though the AG is a state-wide ¢lected official.

- The AG claimed that documents created by former AG Henry McMaster and his
staff are “private,” even though all were being paid with taxpayer dollars while
) -l' li _ .

+ The AG claimed he wanted to release certain documents, but he could not
because a judge had issued a stay. When the judge’s written order was issned
with no mention of the alleged “stay,” Wilson still refused to relcase the
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-'The AG claimed that because Pope was involved in litigation, she should gain
access to documents using discovery, not the FOLA—suggesting that when
people are sued, they lose their FOIA rights.

- The AG claimed that private plaintiffs in other litigation should be allowed to
join Pope’s FOIA lawsuit as defendants, even though the FOIA deals with only
public officials and public documents.

-In a January court hearing, Columbia attorney Mark Gende of the Wingate firm
asked that his private clients be allowed to join the FOIA lawsuit, even though
pone of them is & public official and nothing had been requested of them.
Gende’s clients include Brown’s companion Tomi Rae Hynie and his son Terry,
who was given the right to purchase Brown’s music empire by AG McMaster.

- The AG filed a motion in February that Pope’s FOIA lawsuit should be
consolidated with Gende’s Richland County lawsuit in which the AG’s office and
private plaintiffs are suing Pope and Buchanan for tens of millions of dollars. If
the consolidation proceeds, it would then become possible for Wilson to withhold
the documents, arguing private parties are not bound by the FOIA.

The consolidation of a private tort suit with an FOIA case is unprecedented, and
on March 14 Pope’s attorney, Adam Silvernail of Columbia, filed a brief in
opposition.

“Because the sole purpose of the FOIA is allowing the media and public at large
to have immediate access to documents, the process of consolidation itself would
serve to delay and defeat the purpose of the FOIA,” said the brief.

According to the brief, “This case...secks a small number of significant public
documents from Defendants, as well as confirmation that Defendant Legacy
Trust is a public body.”

The AG’s office has argued that the Legacy Trust is not a public document, even
though it was created by former AG McMaster and his staff, all of whom were

being paid by taxpayers.

Gende’s case in Richland County is complex, and after two years, no plaintiff has
agreed to be deposed. According to the Silvernail brief, the case may not be heard
for another two years.

The lawsuit involves the service of Pope and Aiken attorney Robert Buchanan,
trustees from late 2007 to 2009. They vigorously defended Brown’ s estate plan,
which left his music empire to the “I Feel Good Trust” for the charitable purpose
ofed\matmg needy chﬂdren,andthey have appealed the settlement deal that .
gives away over half of Brown’s music empire to those he specifically excluded

from inheriting.

The FOIA lawsuit, on the other hand, deals with questions that can be decided
immediately and without a jury:
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Wilson denies FOIA requests in James Brown suite

1) Must the organizational docurment of an entity created by the AG be released?

2) Must the AG’s office produce public documents related to the $4.7 million at-
death valuation of Brown’s music empire, as represented to the S.C. Supreme
Court?

The FOIA case is ready for a final hearing, according to the brief, but Case 4900
is “mired” in discovery and other issues. Consolidation would only serve to delay
further the release of the documents, ‘

The brief argued that the AG’s attempt to consolidate the cases raises important
questions:

1) Would the AG support other South Carolina officials if they were to intervene
as individuals in FOIA litigation, thereby limiting public access to documents
that may prove personally or professionally embarrassing?

2) Will journalists who request public documents related to ongoing litigation be
forced into tort actions to fight privateparties, many of whom have no obligations
under the FOIA?

The AG’s office has stonewalled not only Pope’s requests for documents, but
also requests filed under the FOIA by the Newberry Observer.

A December request for a copy of the McMaster/Wingate contract, under which
Pope and Buchanan are being sued in Richland County, was denied by Tracy
Meyers of the AG’s office.

A Feb. 3 request for a copy of the Legacy Trust has received no reply, even
‘though the 15 business days allowed by FOIA have long since passed. Repeated
reminder emails to the AG’s spokesperson, Mark Plowden, have likewise
received no reply.

A March 1 request for a copy of Tomi Rae Hynie’s diary has not received a reply,
due March 23.

Hynie’s diary is also the subject of an Aiken lawsuit and is said to be “explosive”
by a long-time friend of James Brown. The diary is purported to contain passages
in which Hynie recounts that she begged Brown to maryy her, If so, the diary
could provide important evidence that she was not his wife, she knew she was not
his wife-—and she should not be part of the settlement deal.

According to the South Carolina Press Association “Citizen’s Guide to S.C.’s
FOIA,” openness in government is important “because it allows the public to
learn about the performance of public officials and the expenditure of public

funds.”

A report on “corruption risk™ by the Center for Public Integrity and Global
Integrity, a nonpartisan good-government group, recently ranked South Carolina
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fifth in the nation.

According to the state newspaper, the report said, “There is no agency that
enforces the Freedom of Information law or monitors the state government’s.
complianice with it. There is also no appeal process, relegating to the courts any
problem a member of the public or press experiences in obtaining public
information.” ’

Still, not even the courts can fulfill FOIA’s promise of prompt access to
documents. ..when the agency responsible for enforcing the law is very agency
dodging the law.

© newberryobserver.com 2012
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ALAN WILSON
ATTORNEY GENERAL March 7, 2013
The Honorable L. Casey Manning
Judge, Fifth Judicial Circuit
P.O. Box 192
Columbia, SC 29202

Re:  Pope v. Wilson, Attorney General and Bauknight 2012-CP-40-350 (Pope FOIA D
Pope v. Wilson 2010-CP-40-4900 (Pope FOIA II consolidated with Bauknight)

Dear Judge Manning:
I am hopeful that these cases can be resolved as a result of the hearing set for March 18, 2013.

As you know the Attorney General, strongly supports the Freedom of Information Act as have
his predecessors. Without waiving our existing jurisdictional and other defenses to this litigation
including all motions, we believe that our Answer and attachments in the Pope I suit that I am filing by
mail today and proposed Amended Answer and attachments in Pope II, respond to the FOIA’s at issue.
These filings in Pope I make clear that we have no documents that could be considered responsive to
that FOIA except for a draft of the Legacy Trust attached to our Answer herein. These filings in Pope II
provide all the documents that we have that could be considered responsive to that FOIA except for a
three page private part of the alleged attorneys fee contract which we have no objection to disclosing if
your Honor rules that it may be released. We respectfully request a ruling from the Court regarding the
production of this document in the main action in case 4900. We will be prepared to submit this
document to the Court and Plaintiff at the hearing on the 18th if the Court rules that it may be produced.

A number of motions are scheduled for the hearing and two new ones are designed to get the
above responses before the Court. Although we do not waive these motions, we believe that they may
be heard in a relatively summary manner because we have responded to the FOIAs at issue. I am
enclosing copies of the additional filings for your reference and an updated motions list reflecting the
two additional motions which has not been reviewed by Plaintiff’s counsel.

Thank you for your consideration of these matters. If you have questions, please let me know.

Respectfully submitted,

&=
-7. % Smth, Jr.

Assistant Deputy Attorney General

cc:  Adam T. Silvernail, Esquire Daryl L Williams, Esquire
Keith M. Babcock, Esquire Robin A. Braithwaite, Esquire
Ariail E. King, Esquire Kenneth B. Wingate, Esquire
J. Calhoun Watson, Esquire Mark V. Gende, Esquire

The Honorable Jeanette W. McBride
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POPE v. WILSON & BAUKNIGHT
Case 2012-40-CP-350

Pending motions

MOTION TO CONSOLIDATE with case 2010-40-CP-4900

A. MOTION TO DISMISS and ALTERNATIVE MOTION TO STRIKE Affidavit
attached to Complaint by Defendant Wilson

B. And MOTION TO AMEND this Motion with AMENDED MOTION TO
DISMISS attached

MOTION TO DISMISS by Defendant Bauknight
MOTIONS TO STRIKE by Defendant Wilson
MTD and alternative MTS (9-2-11), supra
MTS 9-14-11
MTS 9-27-11
Affidavit Adele Pope (9-16-11)
Affidavit Adele Pope (9-6-08)
MTS 10-14-11
Affidavit Adele Pope (10-6-11)
MTS 1-9-12
Affidavit Jeffery Smith (1-3-12)
Affidavit Steven Farrar (1-4-11),
Affidavit Sue Summer (1-5-12)
Affidavit and attachments Adele Pope (1-6-12),
Affidavit Daryl Williams (1-6-12)
Affidavit Adele Pope (1-3-12),

Affidavit Vic MacDonald (1-9-11)
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MTS 3-29-12
Affidavit of Sue Summer (3-26-12), Affidavit Adele Pope (3-27-12)
MTS 3-28-12
Affidavit Adele Pope (2-22-12), Affidavit Adele Pope (1-9-12)
5. MOTIONS TO STRIKE by Defendant Bauknight
MTD Affidavits of in support of Summary Judgment;
Amended MTS:
Affidavits of Adele Pope (10-6-11, 1-3-12, 1-9-12 and all attachments)
Affidavits of Jeffrey Smith (1.9.11 (and attachments) and
1.3.12)
Affidavit of Steven Farrar (1.4.12)
Affidavit of Sue Summer (1.5.12)
Affidavit of Daryl Williams (1.6.12)

6. MOTION FOR SUMMARY JUDGMENT by Plaintiff Pope

7. MOTION FOR JUDGMENT ON THE PLEADINGS [ADDED MARCH, 2013]
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ALAN WILSON
ATTORNEY GENERAL

March 13, 2013 oE
The Honorable Jeanette W. McBride = Z =
Clerk of Court, Richland County - .z
P.0. Box 2766 o E
Columbia, SC 29202 =

=
Re:  Pope v. Alan Wilson, Attorney General 2012-CP-40-350 : o

Dear Ms. McBride:

Subject to and without waiving any defense motions and defenses in this case, enclosed
for filing with your Office for the Defendant Attorney General are exhibit pages 27-42 filed as an
additional exhibit to the Answer in this case. This exhibit is another draft of the Legacy Trust
and is included in the Record on Appeal in Wilson v. Dallas in addition to the other draft filed
last week. I have also enclosed a certificate of service, and I am sending a copy of this additional
exhibit to Judge Manning.

Please confirm filing by initialing or stamping the enclosed copy of this letter and
returning it in the enclosed envelope. Thank you for your assistance.

Sincerely,

J. Emory Smith, Jr.

Assistant Deputy Attorney General
Counsel for Defendant Attorney General

cc: Adam T. Silvernail, Esquire
Keith M. Babcock, Esquire
Ariail E. King, Esquire
The Honorable L. Casey Manning
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ALAN WILSON
ATTORNEY GENERAL March 28, 2013

The Honorable L. Casey Manning
Judge, Fifth Judicial Circuit

P.O. Box 192

Columbia, SC 29202

Re:  Popev. Wilson, Attorney General and Bauknight 2012-CP-40-350 (Pope FOIA I)
Pope v. Wilson 2010-CP-40-4900 (Pope FOIA 1II consolidated with Bauknight)

Dear Judge Manning:

Enclosed for your information is a copy of the Reply of the Defendant to the Return to his
Motion for Judgment on the Pleadings in Pope case II (Case 4900), supra. I also enclose, for your
convenience, a copy of my letter to you of March 7, 2013 which provides a brief summary of our
position in these cases including that, subject to all defenses and defense motions as to this litigation, we
believe that we have responded to the FOIA’s at issue.

The Defendant Wilson is prepared to argue pending motions in these cases when scheduled by
this Court. Respectfully, I request protection from scheduling on the following dates over the next six
weeks: April 8, 11, 12, 19, 23, 26, May 3, May 13, May 14, and May 17. I will be available on all
other dates during that period. We take no position as to the Legacy Trust’s Motion for Stay but believe
that hearing of motions involving the Attorney General should not be stayed and should be heard,

Thank you for your consideration of these matters. If you have questions, please let me know.

Resg/cg‘ully submitted,
Lo ,—"‘"f =
¥ Emmffh Jr.
Assistant Deputy Attorney General
cc: Adam T. Silvernail, Esquire
Keith M. Babcock, Esquire
Ariail E. King, Esquire
J. Calhoun Watson, Esquire
The Honorable Jeanette W. McBride
Daryl L Williams, Esquire
Robin A. Braithwaite, Esquire
Kenneth B. Wingate, Esquire
Mark V. Gende, Esquire
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Emo:x Smith

From: Emory Smith

Sent: Wednesday, May 8, 2013 10:40 AM

To: ‘Adam Silvernail’; 'Manning, L. Casey Law Clerk (Joy E. Middleton)’;
‘cmanningj@sccourts.org'

Cc: ‘Mark V. Gende'; ‘Ken B. Wingate'; 'Aaron J. Hayes"; ‘Daryl Williams';
‘kmb@Ibglegal.com’; 'Ariail E. King'; John Mcintosh; Bob Cook; Sonny Jones

Subject: RE: Request for Hearing in James Brown Matters -- Bauknight, et al vs. Pope AND Pope
vs. Wilson, Case No. 2010-CP-40-4900 AND Pope vs. Wilson, et al, Case No. 2011-
CP-40-0350

Your Honor, | am prepared and available for a hearing in the FOIA cases at most any time, but note the following
conflicts through the end of June and would appreciate protection as to them:

May 13 and 14 — oral argument in Richmond

May 16 — motion hearing in Chas. | should be back by 3 pm
May 22 am — Dr’s appt.

June 6 am — oral argument, Sup. Ct.

june 11 - Trial, Chas. Co.

June 24-28 - family travel

Respectfully,

Emory Smith
Counsel for Defendant Wilson

J. Emory Smith, Jr.

Assistant Deputy Attorney General
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

Phone: 803-734-3680

From: Adam Silvernail [mailto:adam@silvernaillawfirm.com]

Sent: Wednesday, May 08, 2013 10:28 AM

To: Manning, L. Casey Law Clerk (Joy E. Middleton); cmanningj@sccourts.org

Cc: Emory Smith; Mark V. Gende; Ken B. Wingate; Aaron J. Hayes; John McIntosh; Bob Cook; Sonny Jones; Daryl
Williams; kmb@Ibglegal.com; Ariail E. King

Subject: Request for Hearing in James Brown Matters -- Bauknight, et al vs. Pope AND Pope vs. Wilson, Case No. 2010-
CP-40-4900 AND Pope vs. Wilson, et al, Case No. 2011-CP-40-0350

Dear Judge Manning:

We have this morning received notice of the Supreme Court's denial of all Petitions for Rehearing of the Court's
February 27th opinion in Aiken County Case No. 2008-CP-02-1647.

We understood from your law clerk that you were awaiting a decision on these petitions to set hearings in these
matters. Because of the importance of speedy disposition of FOIA matters and the fact that my client's 2 FOIA
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cases have now been pending for more than 20 months, we would appreciate your scheduling the FOIA matters
for hearing at the Court's earliest convenience.

At the same time, we request that you hear all motions which are delaying the appearance by 5 of the Plaintiffs
in Case 4900 at depositions noticed for several months ago. Thank you for your consideration.

Sincerely,

Adam Silvernail

Adam T. Silvernail

Law Office of Adam T. Silvernail, LLC
Post Office Box 1898

1901 Hampton Street

Columbia, South Carolina 29202-1898
tel: 803/779-1770

fax: 803/403-8092
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Emory Smith

From: Emory Smith

Sent: Wednesday, May 7, 2014 4:26 PM

To: ‘Adam Silvernail’; ‘cmanningj@sccourts.org’; ‘Manning, L. Casey Law Clerk (Joy E.
Middleton)'

Cc: ‘Ariail E. King'; 'kmb@Ibglegal.com’; 'Adele Pope'

Subject: RE: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350

Your Honor, | am responding to Mr. Silvernail’s emailed letter today in which he requested a hearing as to the FOIA
matters pending in this case. We have no objection to a hearing at your Honor’s convenience although, as stated in
previous correspondence and filings, we believe that Plaintiff has all documents that could be considered responsive to
her FOIA request at issue in this proceeding. We reserve our positions in filings with this Court.

I do plan to file a response to his supplemental memorandum and Ms. Pope’s affidavit.
Respectfully,

Emory Smith
Counsel for the Attorney General

From: Adam Silvernail [mailto:adam@silvernaillawfirm.com]

Sent: Wednesday, May 07, 2014 4:08 PM

To: cmanningj@sccourts.org; Manning, L. Casey Law Clerk (Joy E. Middleton)
Cc: Emory Smith; Ariail E. King; kmb@lbglegal.com; Adele Pope

Subject: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350

Dear Judge Manning:
Please see attached letter and enclosures. Thank you for your consideration.

Sincerely,
Adam Silvernail

Adam T. Silvernail

Law Office of Adam T. Silvernail, LLC
Post Office Box 1898

1901 Hampton Street

Columbia, South Carolina 20202-1898
tel: 803/779-1770

fax: 803/403-8092
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Emory Smith

From: Emory Smith

Sent: Thursday, November 13, 2014 6:14 PM

To: '‘Adam T. Silvernail’; 'cmanninglc@sccourts.org’; ‘'cmanningj@sccourts.org'

Cc: 'Ken B. Wingate'; 'Mark V. Gende'; ‘Ariail E. King'; 'Keith Babcock'

Subject: RE: Pope vs. Wilson, Case 2012-CP-40-0350 and Pope vs. Wilson, Case 2010-
CP-40-4900

Your Honor, | will be generally unavailable next week due to other important meetings scheduled and other deadlines. |
am the attorney in this Office who has handled the FOIA cases and | need to be present for any hearing in this matter.

Therefore, 1 respectfully request that you not schedule a hearing before November 24. | am generally available on that
date and afterward except for the pm of 11/26 and a few dates in Dec. when | have Court or other appointments. | have
noted my availability on earlier dates so this request is not made for purposes of delay.

Thank you for your consideration of this request.
Respectfully,
Emory Smith

J. Emory Smith, Jr.

Deputy Solicitor General
Office of the Attorney General
P.0. Box 11549

Columbia, SC 29211
803-734-3642 Direct

From: Adam T. Silvernail [mailto:asilvernail@mkb-law.com]

Sent: Thursday, November 13, 2014 5:53 PM

To: 'emanninglc@sccourts.org’; 'cmanningj@sccourts.org'

Cc: Emory Smith; Ken B. Wingate; Mark V. Gende; 'Ariail E. King'; 'Keith Babcock'

Subject: Pope vs. Wilson, Case 2012-CP-40-0350 and Pope vs. Wilson, Case 2010-CP-40-4900

Please see attached correspondence, which is also being mailed to Judge Manning today.

Sincerely,
Adam Silvernail

Adam T. Silvernail

Moses & Brackett, PC
1333 Main St., Suite 260
Post Office Box 100261
Columbia, SC 29202-3261
803-461-2328 (direct dial)
803-461-2309 (fax)
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Confidentiality Notice: This message (including any attachments) is intended exclusively for the individual or entity to
which it is addressed. This message may contain information that is legally privileged, confidential or otherwise exempt
from disclosure. If you are not the intended recipient, please note that any use, dissemination, distribution, or copying
of this message is strictly prohibited and may be unlawful. Please notify the sender immediately by return email and
delete all copies of this message.

IRS Circular 230 Notice: To ensure compliance with requirements imposed by the IRS, please note that any federal tax
advice contained in this communication (including any attachments) is not intended or written to be used, and cannot
be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or
recommending to another party any transaction or matter addressed herein.

From: ricoh@mkb-law.com [mailto:ricoh@mkb-law.com]
Sent: Thursday, November 13, 2014 4:56 PM

To: Adam T. Silvernail

Subject:

This E-mail was sent from "RNPOQOAB77" (Aficio MP C5000).

Scan Date: 11.13.2014 16:56:28 (-0500)
Queries to: ricoh@mkb-law.com
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Emory Smith

——
From: Emory Smith
Sent: Thursday, January 29, 2015 2:55 PM
To: ‘cmanninglc@sccourts.org’
Cc: 'Mark V. Gende', '‘cmanningj@sccourts.org’; 'Adele Pope (adele@popelawfirm.com)’;
‘Adam T. Silvernail’
Subject: RE: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350 and Pope vs. Wilson, Case No.

2010-CP-40-4900

We have no objection to either a status conference or a hearing on any of these days except that | do have conflicts
1:30-3:30 on the 11* and possibly the morning of the 12th; however, | do not see the value of a conference on the same
date as the hearing. If the Court prefers to have a conference before the hearing, | suggest that it be scheduled at least
a few days before the hearing.

Thank you.

Emory Smith

From: Adam T. Silvernail [mailto:asilvernail@mkb-law.com]

Sent: Thursday, January 29, 2015 1:55 PM

To: '‘cmanninglc@sccourts.org'

Cc: Mark V. Gende; Emory Smith; cmanningj@sccourts.org; Adele Pope (adele@popelawfirm.com)

Subject: Pope vs. Wilson, et al, Case No. 2012-CP-40-0350 and Pope vs. Wilson, Case No. 2010-CP-40-4900

Dear Ms. Goodstein:

I am available anytime on February 4, 5, 10, 11 or 12, and it appears that Emory is available on those dates {with the
exception of the afternoon of the 11" and the morning of the 12'"). My January 22, 2015 letter requested a hearing,
rather than a status conference, and | ask that we proceed with hearing these cases immediately after the status
conference. The pending motions are all now over a year old and many are over three years old. | would thus suggest
that the status conference and motions hearing be set together on one of these dates when the Court has time to hear
arguments on the motions.

Best,
Adam Silvernail

Adam T. Silvernait

Moses & Brackett, PC
1333 Main St., Suite 260
Post Office Box 100261
Columbia, SC 29202-3261
803-461-2328 (direct dial)
803-461-2309 (fax)

Confidentiality Notice: This message (including any attachments) is intended exclusively for the individual or entity to which it is addressed. This
message may contain information that is legally privileged, confidential or otherwise exemipt from disclosure. If you are not the intended recipient, please
note that any use, dissemination, distribution, or copying of this message is strictly prohibited and may be unlawful. Please notify the sender immediately
by return emait and delete all copies of this message.
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IRS Circular 230 Notice: To ensure compliance with requirements imposed by the IRS, please note that any federal tax advice contained in this
communication (including any attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penaities under the
internal Revenue Code or (i) promoting, marketing or recommending to another party any transaction or matter addressed herein.

From: Emory Smith [mailto:ESmith@scag.gov]
Sent: Tuesday, January 27, 2015 10:30 AM
To: Mark V. Gende; Adam T. Silvernail; ‘cmanninglc@sccourts.org'

Cc: cmanningj@sccourts.org

Subject: RE: Case 4900 Issues (re-send to corrected email addresses)

I am available for a status conference any day through Feb. 12 except for early pm on the 11™" and possibly the am of the
12t

Emory Smith
Counsel for the Attorney General

From: Mark V. Gende [mailto:MVG@swblaw.com]

Sent: Tuesday, January 27, 2015 9:46 AM

To: asilvernail@mkb-law.com; Emory Smith; 'cmanninglc@sccourts.org'
Cc: cmanningi@sccourts.org

Subject: Case 4900 Issues (re-send to corrected email addresses)

Dear Adam, Emory, and Eve:

To follow up my telephone conversation with Adam and Emory, Judge Manning has asked: (1) that we work together to
schedule a status conference on the FOIA matters referenced in Adam’s January 22, 2015 letter and (2) that Adam and !
submit proposed orders on plaintiffs’ motion to set aside any default heard December 17, 2012. Adam and | agreed that
these proposed orders be submitted within 7 days from today.

| am copying Judge Manning’s clerk on this string in order to facilitate scheduling the status conference. | am available
Thursday and Friday of this week for the status conference.

Eve, would you please let us know if Judge Manning has any preferred dates and times for the status conference.

Mark Gende

Mark V. Gende | Member
Sweeny, Wingate & Barrow, P.A.

SV

This message may be confidential and protected by the attorney/client, attorney work product
or other privileges. It is intended only for the use of the individual named above and the
privileges are not waived by virtue of this having been sent by electronic mail. If the person
actually receiving this electronic mail, or any other reader of such electronic mail, is not the
intended recipient, any use, dissemination, distribution, or copying of the communication is
strictly prohibited. If you received this message in error, please send a reply, delete the message
immediately, and do not forward this message to any other person.

B 1515 Lady St. (29201) T = 803-256-2233
j PO Box 12129 F = 803-256-9177
Columbia, SC 29211

Web | Bio | Email
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STATE OF SOUTH CAROLINA ] IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) Civil Action No. 2012-CP-40-0350
)
Adele ]. Pope, _ )
Plaintiff, ] PLAINTIFF’S BRIEF REGARDING
) ISSUES FOR 11/2/20 HEARING
v )
)
Alan Wilson, in his capacity as )
Attorney General of South Carolina, )
)
Defendant. )
)

Plaintiff Adele . Pope (“Plaintiff”) submits this brief setting out her position on the
iss.ues._before this Court on remand from the Court of Appeals’ decision in Pope v. Wilson, et
al, 20i9—UP—219 (June 19, 2019).

This action' was brought under the South Carolina Freedom of Information Act (“FOIA")
on August 3, 2011, after the South Carolina Attorney General (“AG") failed to respond to
Plaintiff’s request for public documents under FOIA, After the response period passed,
Plaintiff brought this FOIA action it Newberry County. The AG appeared and moved for
dismissal based, in part, on its position that certain of the documents sought under FOIA
were also the subject of discovery requests and motions in Bauknight, et al, and Wilson, et al
v. Pupe, Case No. 2010-CP-40-4900 (“Richland 4900”), the AG also sought dismissal on the
basis that it alleged it never received the FOIA request.!

Before his motion to dismiss was fully decided, in March 2013, the AG filed his answer,
‘which contains attachments responsive to certain of Plaintiff’s FOIA requests. It further

asserts that the AG is not in possession of documents responsive to Plaintiff’s request for the

! Plaintiff notes that the request was attached to the Complaint herein, which was undisputedly served on the AG,
whiich has to date never issued a proper FOIA response.

1
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$4.7 million valuation of James Brown'’s assets and correspondence related thereto.

In 2016, the AG secured an Order of the Circuit Court dismissing this case as moot,
which Order was reversed on appeal. The Court of Appeals found that there remained a
controversy over whether the AG had responded fully to Plaintiff's FOIA request and, further,
that the AG’s blanket suggestion that discovery in Richland 4900 barred Plaintiff from
exercising her FOIA rights was incorrect.

In October 2020, the AG released several documents in response to a FOlA request by
a Newberry journalist's FOIA request which had never been presented or acknowledged in
this case, despite bearing directly on issues which have been presented herein. These
documents are attached to and described in the Affidavit of Adele ]. Pope, filed herewith.2

Among these startling just-released documents is a letter dated January 5, 2011, from
Everett A. Kendall, Esquire, to Russell L. Bauknight (and copied to members of the Office of
the AG and several counsel for others), which is entirely redacted, other than the words “he
is” in between redactions on page 3. It appears exceedingly likely that this correspondence
touches on the valuation (and is thus responsive to Plaintiff’s FOIA request), as it was sent
nearly contemporaneous with the review of the $4.7 million valudtion by the IRS.

This letter is further less than a month removed from an email of William W. Wilkins,
Esquire, strategizing with counsel for other parties regarding the timing and disclosure of
the $4.7 million valuation. (See Email of Wilkins, dtd. 12/17/10, attached as Exhibit A)
Although sent to members of the Office of the AG and related to the valuation, this email was
also not produced in response to Plaintiff’s 2011 FOIA request and was first received well

after the filing of this case.

2 Plaintiff notes that the affidavit contains two typographical efrors? 1) Paragraph 19 should say “the AG néver hired
SWRB,” and 2) Paragraph 35 should say “is necessary,” rather than “in necessary.”
2
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The 2010 email and just-disclesed redacted 2011 letter make clear that the AG has
not yet attempted to make a full FOIA response which, pursuant to §.C. Code Ann. §30-4-30(c),
must make a final determination and disclosure of what documents the public body will
make available under FOIA; what documents it considers exempt from disclosure; and the
specific exemption claimed for any documents possessed by the public body. Nothing of the
sort has happened in this case, and the continued discovery of documents which were
responsive in 2011 shows that the AG's failure to properly respond has been against the letter
and spirit of the FOIA. The AG should be directed to make a complete and proper response
to the 2011 FOIA request, including an unredacted copy of the January 5, 2011 letter and all
other responsive documents.

The email noted above makes clear that the AG was involved in communications abouit
the introduction of the appraisal into the then-pending Wiison v. Dallas appeal. A “public
record,” subject to disclosure under the FOIA includes documents “prepared, owned, used, in
the possession. of, or retained by a public body” The AG at least used the valuation, as
demonstrated by the above-described email.

Additionally, Plaintiff requested copies of all draft and final Legacy Trust documents,
including any amendments. The AG attached two drafts from the pubic record to its 2013
answer herein, but has still never provided a copy of a 2010 amendment which was signed
by then-AG Henry D. McMaster. (See Exhibit B, which Plaintiff received from a third party)
Once again, this demonstrates that the AG has never made a full proper FOIA response herein
and must be directed to do so.

Because documents have surfaced piecemeal in the intervening 9 years, the AG must

be directed to fully respond pursuant to the FOIA and through the present time with all
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responsive documents.
Plaintiff is Entitled to an Award of Attorney’s Fees and Costs

The other remaining issue on remand is Plaintiff’s cause of action for attorney’s fees
and costs incurred in this action, pursuant to S.C. Code Ann. §30-4-100(b). Plaintiff notes
that pursuant to the Supreme Court’s holding in Sloan, supra, she is entitled to all fees and
costs incurred until this case is finally determined. Upon its direction that the AG make a full
and proper FOIA response, this Court should also find that Plaintiff is entitled to recover her
reasonable attorneys’ fees and costs against the AG, as set out in an affidavit of her counsel
to be submitted.

Conclusion

For the reasons set forth above, Plaintiff asks that this Court order the AG to
immediately and fully respond to her 2011 FOIA réquest and to pay the reasonable attorneys’
fees and costs incurred in bringing and maintaining this action to enforce Plaintiff's FOIA

rights.

Respectfully submitted,

/Adam T, Silvernail ...
Adam T, Silvernail
Law Office of Adam T. Silvernail, LLC
1905 Marion Street (29201)

Past Office Box 7995

Columbia, South Carolina 29202-7995
Telephone: (803) 779-1770
adam@silvernaillawfirm.com

October 27, 2020 Attorney for Plaintiff
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Marclie Gresne

From Black, David <Dilack@nessenpristoom>

St Friday, Dacember 17, 2010 330 &M

To: Sonny Jons; Mary Fiuncas Jowers; ‘smedin@sc.re.cam'
Cc Frag L. Kingseore

Subject: FW; Apprefsal Footnote:

Attachmunts: nppng; Hnke_Lphg; inks_s piig

Pisase ses attached. | have elso raached Hve conclusion that this Is the best strategy. We do not want to lose credibility
with the Court through an unnetexsary mofion to strike procesding, '

J, David Black
Hember
Naxgan Pryet, LLC ~
1230 inaln Bireut, Bulte 700
Columble, 8C 26201
PQ Drawer 2420 {20202)
T: B03.840.2072, F: 8087271408
sk NUELLDIT]

EASENDINE

NEXSENJPRUET

s T .
Sent: Fricay, Dscember 17, 2010 3:04 PY

To: Biack, David; Kingsmore, Fred L.

Gontieman,
After much discugsion with many of you, | prapose the foliowing {enguage for the footnale regarding the epprafel;

"In contrast, one of Runeali Baukright's fist offiaiet acts 55 parsonal reprasentalive of Mr. Brown's estale was o
enpags sn investment banking firm to conduct en appraisal of the eatate’s value.”

| undersland thet thia language i 18es descriptive than many of yout wold Nke aind have proposed. Howevar, the
apgreiaal and the procsdings in which it is inveived are not pant of the tecord In'this case, The langauge ! sropose is
s detolied as we shauld be & s tims.

Nonstheless, | undsrstand the importance of the spprsisal and the significance of the velue it places on Mr. Brown's

safale. Futher, | tallva kip crittcal to olir eppenl. . proposs thet sfiar the appralsal s acoegted by the IRS for tax

ﬂufpom{whhh 1 andarstand lgvery fikely o ooour), we file an smendetappt  mant with tha prabata court attaching to
the sppeatan] as ar.axhibit After that #ine, wa will p Suprame Court to taie judiclal notics of the IRS's

i patftion the Bup
acceptancs of the Appralsel and the amandsd appraissment to which it Is s exdibit,

I belleve this Is tha proper course of aclion for two reasona 1) i Is consisient with the rules and 2) it will highlight this
important issue for the oourt ata time of our choosing sfier Pope and Buchanan have fled their reply briet. ifwe inserta

1
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gv Vaaamns ane

Ao T Y 1AL WAL

detallad footmots in cur inkial brief it will give Pops and Buchanan the abllity to atgus that we played fast srid bose with
the rulss, move to stike &t fromour brief, ele,

| beliove this ts the beat course of action both Iagally and sirategioaliy. Wa ere musch beiter oif filng our paiition after the
IRS hea accepled the appralsal and we have fisd an amendad appreisement with the probate court.

PLEASE NOTE
NEW STREET ADDRESS*

Williara W, Willkins

Momber

58 Exst Camperdown Naiy, Sulls 400
Post Ofica Drawer 10848 (28803)
Qreenvile, 8C 26804 ‘

7, 684.282.1180, F: 504.477.2500

MEXSENIPRUET

#* CONFIDENTIAL COMMUNICATION *** The information conisinad i this maseage may sontain lagaliy privieged arid
confidential Informetion intended only for the uss of the individual or entily named above. If tha rester of this mecsega is
not the intended reciplent, you ara hareby notified that any disesmination, distribution or duplication of this transmission i
strictly probibitsd. If you have recelved this contmunication in eror, plesse noffy us by tslaphone or emall immediately
ik retim the origiet mestags to ye or destroy all printed and slecironic coples, Nolhing in this tranamission Is intended
to ba @t alectronks signatura nor to constityle an ngresmant of any kind under epplicable law unlsss otharwise expreasly
indicated, Intantional intarcaption or disgemination of stecironic mali not balonglag to you may violate federml or state law.

e |73 CIRCULAR 230 NOTICE *™ Any federal tax advice conlafiad by this commiunicstion {or in‘any allschment) la not
intercied or wiitten to be veed, and cannot be used, fortha pupate ol {favt g penaltiss under the inlemel Revenue
Goda or (i) promoting, merketing or recommending sny transaction or matier addressed in this communication.

Seanned by M+ Messaging Firewal] ~

—
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EXBIT A
Confirmation and Arendment

Coertain partics entered isto sn Addendum to Private Agreement of August 10, 2008 to
include Scttiement Agrcement with Tory Brown Creating Restated and Amended Private
Agreement (the “agreement™, that created an entity (the “Sel emeat Entity”) to hold all of the
assets reisted to Sames Brown, a3 described in paragruph 1 of the agreement. Capitalized torms

1. Under the agreemenn, Terry Brown (*Terry™) has s Right of First Refusal ("ROFR™). This
sgreanont confirms that Terry's ROFR in all respects under the agréement applics only & “the
sale of all or sabstantially all* of the “James Brown Assets™ (as the lerm James Brown Assets is
defined in paragraph | of the agreement) ‘The term “the sale of all or substantistly all™ includes
on!y(a)ﬁiesaket'mcuﬁm‘(mﬁh,mmdmdw}mfmutmmm%nm
or a series of rolaled transactions, or (b) the sale of at least §5% of the estimated value of the
entiredy of the James Brown Asscis as of soch time in onc or 3 vesies of related transactions.
Teiry's ROFR does not apply to any other transfor of any of the James Brown Asscis or an
interest thevein For example, and notwithatanding anything to the contrary in the agreement or in
the Soregoing, the ROFR does not apply to the granting of ane or xpote clearances or licenses of
any duration, scope, or description for the use of any or all of the Janos Brown Assets, including
but not limited 10 such purposer ag wvics, documentarics, video games, commercials or other
advertisoments, product brands, books or other publications, or thestrical productions

2. Under the sgrecment, Terry hes the exclusive right to condict a due diligence review (“duc
diligence right"} of all of the James Browtr Assets as provided in Puragraph § of the agreement,
With respect to the dee diligence right, the agroement 32 hereby amended to the exteat and only
w the extent as follows: {x) Terry mey cormmence the due diligence review memcdistely upon the
execution of this confirmation and amendment; (b) the dus difigence period will be for a period
&mmm&m&mummm@)mmehm
prohibition against the Setdernont Entity, andor Russell Banknight as fiduciary or any agent ot
conauliant employed by or on belalf of the Batate or Settlerncnt Ewtity, soliciting, encouraging,
enterlaining, discussing, or acoupting offers with respect (o the sale, transfer, license, or other
disposition or exploitation of any of the James Brown Assets {including say offer gencrated by a
Wof&ﬁma‘aﬁ@n%umﬁm&hmmmﬁnﬁty
may from {ime W fme suthorize), subject in all cases o the Temy™s exclusive solicitation vights
clarified in parsgraph 3 below; and (d) Teery Brown oe his designes shall have the exclusive right
1© 086 any work product or other materials in sy medium prepared by or on behalf of Terry in
&Wofmmormmﬂﬁwriﬁn-fmmomofmiicﬁins,mmng,
catertaining or discussing, offers with respect (o the sate, transfer, license, or other disposition or
exploiation of any of'the Janes Brown Asgats,

3. Under paragraphs 6, 7 aod § of the agreement, Terry hrs the exclusive right to solicit offers
Tor a period of six months ("right to solici(”). With respect to the right to solicit, the agreement is
‘hereby smendad to the extent and only to the extent as follows: the six-month period of the right

BPCOL 1. 2900421, S AGRAGAK) D14 14500008
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t:_moﬁdt (which was formerly contemporancous with the Exclusivity Period of the due diligence
ns!g}mng,mﬂummﬁmfm{ﬂmyﬁmafwﬂgmaofm
mmmmtoanqwmmwmﬁEmﬂyawmbhﬁmmMWor
W&mw-&k%mmfm'smw“im@t to solicit;
Mm howeves, that Terry's right to golicit will prohibit neither the continved granting of
rousic clearences nor the continved performance of licenses and clearapces permitted by
parsgraph 1 above.

ft.'Tmmﬁ_m,oﬁwrpummmewm'daﬂhwm&dm»ﬂwm‘ in which T
mmmguw@dﬂimﬁgum?dmeﬁwmsdmm'mmzw}abbvc,i:‘ez
Wemm-wMmemmwwﬁwammmyman
mmmm:mmm within the partics' contvol concerning the Jamcs
mmmmmmﬂmwwm@wmmmm
mmsmwmqmmim&uwn‘s songwriling or recording activities, royalty statements,
mmmwmmmmvidmmmum
;.g:;m fitings (inchuling but not limitod to trademark and copyright filings), personal
wm.mmm&‘mmpg&mwwwd&m
0 constituting - _‘ConfidmhA v ﬂhﬁnnatm for purposes of the agreament {collectively, the
mﬂmm“ - » subject m_mmwMMim. Terry shall heve the rigit to
¢ the Documents ‘wwwmm&emvm&amuummmym
necessary in comtiection with the cxcrcise of the due diligence right and the right to solicit,
provided Mm&mm»m:m-.mim@nﬁmi@wmmﬁmormw
mﬂmﬂ&: he ;u:mf . Enﬁ!y- gofmeapﬁmbk.m. t as protective of such information as

5. Except 8 confinued aad amonded : | '
S - by this confirmation and amendment, the agrecment

NFQULT. 2000027 ARG GRIK) 14814600004
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Henry D, McMaster

Attomey General of the Staie of South Carolina
Rabert D, Covk »
Assistant Depuly Attorney General

C. Havird Jones, Jr.

Senbor Assistant Attorney Geaerat

3. Nicholson, 11l

Assistant Atiomey General

Mary Frances Jowers

Assistant Attorney General

Post Office Box (4549

Colinnbia, South Carolina 29211

{803) 734.3630

For the South Carolina Attorney Geweral

NPCOR, | 2EMIET 4 AR GRS ) 44 1 4G N0
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Alan Wilson, in his capacity as FOR 11-2-20 HEARING

Attorney General of South Carolina,

Defendants.

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
)
Adele J. Pope, ) Case No. 2012CP4000350
)
Plaintiff, )
)
V. ) MEMORANDUM OF
) ATTORNEY GENERAL
)
)
)
)
)

INTRODUCTION AND BACKGROUND

The Defendant Attorney General strongly supports the Freedom of Information Act, and
his Office and his predecessors have a long history of advocating the importance of that law.
Subject to all of our pending motions and defenses (Motion to Amend Motion to Dismiss,
Motion for Judgment on the Pleadings, Motions to Strike), the Office of the Attorney General
(OAG) has responded to the FOIA at issue in this case by providing all documents responsive to
the request.

BRIEF HISTORY OF PROCEEDINGS

Plaintiff brought this action by a Complaint filed in Newberry County on August 3, 2011.
The Complaint requested, in part, that the Court declare public documents that she sought by a
June 30, 2011, Freedom of Information Act request and that they be made available for
inspection and copying.

Following the denial of his earlier motion to dismiss and the transfer of venue to
Richland County, Defendant Attorney General filed an Answer to the Complaint that included

the defenses asserted in the Motion to Dismiss and Motion to Amend Motion to Dismiss, and
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added the defense of lack of subject matter jurisdiction because Plaintiff failed to accomplish
mailing or delivery of her FOIA request as required by §30-4-30(c) and because the items
requested were exempt from disclosure under FOIA because they are subject to the rules
regarding discovery in the Rules of Civil Procedure for which Plaintiff was seeking the
documents. The Answer also included the defense that the Office of the Attorney General had
no documents that could be considered responsive to the FOIA request except for a draft of the
Legacy Trust attached thereto and included in the Record on Appeal in Wilson v. Dallas, 403
S.C. 411743 S.E.2d 746 (2013). The Respondent AG also filed a Motion for Judgment on the
Pleadings on March 7, 2013.

Judge Early heard pending motions in this case on May 17, 2016. He issued an Order
dated June 14 dismissing this case. He found that the documents at issues are potentially
discoverable in pending litigation in Richland / Aiken counties and would be governed by the
Rules of Civil Procedure. He found that the documents were exempt from disclosure under
FOIA for this reason and that FOIA could not be used to bypass civil discovery. The Court
denied Plaintiff’s Motion to Alter or Amend (by Form 4 Order dated August 11, 2011. Plaintiff
appealed the above 2016 Orders.

The Court of Appeals reversed the circuit court's order dismissing Complaint and
remanded for further proceedings on the basis of its conclusion in its Opinion in Pope v. Wilson,
427 S.C. 377, 389, 831 S.E.2d 442, 448, (Ct. App., 2019) which included the statement that “[i]f
the government invokes the exemption in section 30-4-40(a)(4), ‘[m]atters specifically exempted
from disclosure by statute or law,’{footnote omitted; emphasis as added by Court of Appeals]| to
seek protection under discovery rules, it must point to the specific language of a discovery rule

that expressly prohibits disclosure of a particular type of record.” The Court of Appeals found

2
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that the case was not moot because Plaintiff challenged the claim that the Attorney General had
given her all the documents responsive to her request. The Court did not address the Attorney
General’s additional sustaining ground that the Court lacks subject matter jurisdiction because
Plaintiff failed to accomplish mailing or delivery of her FOIA request as required by §30-4-30(c)
and also the ground that the Court should strike Pope’s 14 affidavits because they are irrelevant
and also because many of them are not based upon personal knowledge, contain hearsay, and are
speculative.
ISSUES / ARGUMENT
A

Plaintiff Has No Claim Under FOIA
Because Her Request Was Not Received By Mail Or Delivery

Tracy Meyers of the Office of the Attorney General (OAG) wrote Plaintiff on August 5,
2011, that the Office had not received that request, which Plaintiff had referenced in a motion in
another case, and that if she would forward the request a response would be expedited. Exs.,
attached, p. 3. According to Ms. Meyers’ affidavit of October 20, 2011, records of the OAG did
not show that the letter had ever been mailed or delivered to that Office. Exs. p. 1.! Without

proper mailing or delivery of the FOIA request to the OAG, the requirements of FOIA were

! As stated in Ms. Meyers’ Affidavit (Ex. p. 1):

3. ... She never received from Ms. Pope the June 30 letter Ms. Pope claims to have sent
to the Office of the Attorney General. She requested checks of Office mail logs, none of
which showed that the letter had been mailed or delivered to the Office of the Attorney
General by Ms. Pope or her attorney which is necessary to require a response from this
Office under FOIA.”

4, Attachment of the June 30, 2011 letter to the complaint in the [instant] suit does

not constitute a request under FOIA to which the Office of the Attorney General must
respond.
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never triggered.

Section 30-4-30(c) is quite plain in limiting duties to respond to FOIA requests to receipt
of a written request. (“(c) Each public body, upon written request for records made under this
chapter, shall within fifteen days (excepting Saturdays, Sundays, and legal public holidays) of
the receipt of any such request notify the person making such request of its determination and the
reasons therefor.” As recounted above in the Statement of Facts, the Office of the Attorney
General never received the FOIA request by mail or delivery. Attaching the request to this
lawsuit over alleged failure respond to the request, is not sufficient to require a response under
FOIA.

The authority to sue under FOIA is limited to actions “to enforce the provisions of this
chapter in appropriate cases . . ..” §30-4-100. Therefore, no basis exists for enforcement when
no “receipt of written request” has occurred (§30-4-30(c)), and subject matter jurisdiction is
lacking. Gasparutti v. U.S., 22 F.Supp.2d 1114, 1116 (C.D.Cal.,1998).2

B
THE ATTORNEY GENERAL HAS SUPPLIED ALL DOCUMENTS RESPONSIVE TO
PLAINTIFF’S FOIA REQUEST

Plaintiff asked for the following documents in a June 30, 2011, letter addressed to the

“Custodian of Reé:ords of the Office of the Attorney General”:

1. The final and all drafts, signed and unsigned, of the James Brown Legacy Trust.

2 “In order to maintain a judicial action under FOIA, a plaintiff must first request
documents from an administrative agency and if his request for documents is refused must
exhaust his administrative remedies before filing a court action . . . . Where a plaintiff has not
complied with these procedures, district courts lack jurisdiction over the claim under the
exhaustion doctrine and will dismiss the claim for lack of subject matter jurisdiction.”
Gasparutt, supra.
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2. All correspondence, email and/or other communications between any member of

the Office of the . . . Attorney General and Russell L. Bauknight between August 1, 2010,

and May 4, 2011 related to the value of the assets of the Estate of James Brown and / or

the James Brown 2000 Irrevocable Trust.
We respond separately to each request below.

1
Legacy Trust

Although the OAG never received the FOIA request and the matters sought therein were
subject to case 4900 motions, Respondent AG’s Answer to the Complaint reserved its defenses
and attached the only document that could be responsive to Plaintiff’s Request No. 1, supra, the
unsigned Legacy Trust draft. Plaintiff attaches and refers to another document as an amendment
to the Trust, but it is an amendment to the August 10, 2008, settlement agreement, not to the
Trust. The Office of the Attorney General reported this position and attached the document to its
filing in Summer v. Wilson, 2012CP3600688, a case in which Plaintiff’s husband represented
journalist Sue Summer. Exs. p. E13. (Reply to Memorandum in Opposition, pp. 1, 2, 8 and
settlement amendment, July 24, 2014). The Office of the Attorney General has nothing further
to provide. The Legacy Trust has been dismissed as a party to this case.

2
The Valuation

As to Request 2, the Attorney General had nothing responsive. The Order of January 16,
2015, in the Summer v. Wilson FOIA case in Newberry County, concluded that the OAG did not
have to produce the appraisal because it did not have it. Order at p. 8 (attached to Attorney

General’s May 5, 2016, Memorandum; See also, Answer Exs. pp. 5 & 6, item 4 (Ms. Summer’s

June 10, 2012, request for “any documents related to the $4.7 million at-death valuation of James
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Brown’s music empire”) and Answer Exs. p. 7(July 10, 2012, response stating that “[t]here are
no documents responsive” to that request). Plaintiff would have access to the filings in the
Summer case through the Court, and subject to Respondent’s Motion to Strike, Ms. Summer
executed an affidavit about the same matter which Plaintiff filed in the instant case. (Aff. of
Summer, January 5, 2012, Motion to Strike dated January 9, 2012). In other words, Plaintiff
already had access to the same information provided by the referenced attachments to the
Answer before receiving the Answer. Finally, the appraisal Plaintiff seeks herein is confidential
pursuant to a Court order in a Federal case involving her, but she would have access to it through
that proceeding. Brown v. Pope, 3:08-cv-14-WOB (D.S.C., November 15, 2013, the Honorable
J. Gregory Wehrman, Magistrate Judge).

Plaintiff contends that the Attorney General has not been responsive to the request for the
valuation because of two documents released in response to a journalist’s FOIA. One is a
redacted letter from Everett Kendall to his client Russell Bauknight dated January 5, 2011
showing only the words “he is.” Nothing on the face of the letter indicates that it relates to the
valuation so Plaintiff only speculates. The Office of the Attorney General represents that the
letter does not relate to the valuation and that it is attorney client privileged, but will be glad to
produce it to this Court for in camera review. The other document, an email proposes a footnote
stating that Respondent Bauknight engaged a firm to conduct an appraisal and notes that the
appraisal is “not part of the record in this case.” It does not attach the appraisal. Therefore, the
email is “not related to the value of the assets” and is not responsive to Pope’s FOIA request.

Sweeny, Wingate and Barrow Documents
Plaintiff is not entitled to SWB documents because her FOIA request is directed solely to

the “Custodian or Records™ at the Office of the Attorney General. Therefore, her Complaint’s

6
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request that “the AG should direct the Wingate firm and all special counsel to comply with their
FOIA duties with respect to the Legacy Trust” is not supported by her FOIA request. Her brief
does not request that documents at Sweeny, Wingate and Barrow be produced. Therefore, her
affidavit’s request that the Office of the Attorney General produce documents held by SWB is
not properly before this Court. Moreover, any documents held by SWB would be subject to any
applicable attorney client or work product privileges of the Attorney General or other parties
represented by SWB.

Contrary to Plaintiff’s suggestion that she was not aware prior to October, 2020, “that
[SWB] had never been engaged by the State/ AG,” Plaintiff was informed of that matter years
ago. In a Return she filed in the case Bauknight v. Pope, 2010CP4004900, and contained in the
Record on Appeal in that case, she said that the Attorney General had informed SWB that the
firm did not represent the AG’s Office. Exs. pp. E6-ES8, infra (R. VII, cover, and pp. 794 &
795). She attaches to her affidavit a letter from former Chief Deputy Attorney General John
MclIntosh about the representation, but that letter was about whether a retainer agreement had
been signed.

Regardless of whether a retainer agreement existed, the Attorney General clearly
benefited from representation of SWB of the common interest of the charitable beneficiaries and
therefore attorney client privilege would apply. As stated by Senior Assistant Deputy Attorney
General Sonny Jones on the Record in a motion argument made on August 29, 2016, in case
4900 which Plaintiff attended:

so there's no question at this juncture when this case came out that Mr. Bauknight

was hiring the Wingate firm. You have to keep in mind also, Your Honor, from what |

just said about the law, is we only have one reason to be in this case, and that is to

protect the charitable beneficiaries and to protect the charitable trust. Under 62-7-405,
the probate code allows the attorney general, a trustee, or a party with a special

7
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interest to protect the charitable trust. so when Mr. Bauknight was appointed back in
the earlier case by you, we're satisfied with Mr. Bauknight, we're stepping back. In
this case when Mr. Bauknight brought the action, Mr. Wingate's firm, they were
representing our interest. They, in effect, were our lawyers. . . . [Exs. pp. E9 -11
(Record case 4900, V. III (cover), pp. 1177 (Transcript Cover) and 1222- 1223, (Tr.
pp. 1 & 102,1. 17 —p. 103, 1. 8)]
our job is done, Mr. Bauknight is still there, the courts appointed him, got a great firm
with Mr. Wingate, he's representing Wingate firm to Mr. Bauknight, our interest,.and
the charity . so they're our lawyers in effect because they are representing our interest.
[Exs.p. 12, (R., V. 11, p. 1224 (Tr. p. 104, 11. 12- 18))]
Plaintiff attended that hearing and was well informed. Because the Attorney General
benefited from the representation of SWB of the common interest of the charitable beneficiaries,
privileges apply, and the production of the firm’s file cannot be required. S.C. Code Ann.
§30-4-40(7); Cf Tobaccoville US4, Inc. v. McMaster, 387 S.C. 287, 692 S.E.2d 526

(2010)(Common interest doctrine).

THE MOTIONS TO STRIKE PLAINTIFF’S AFFIDAVITS SHOULD BE GRANTED

AG moved to strike at least 14 affidavits filed by Plaintiff in this case, one of which is
attached to the Complaint, and some of which are attached to other affidavits, and some related
exhibits of Plaintiff. If the Court would like, these affidavits and motions will be submitted by a
separate filing. At least six of these affidavits were executed by Plaintiff, herself, and many of
her affidavits contain vitriolic and baseless speculation. All of the affidavits should be struck
because they are irrelevant and also because many of them are not based upon personal
knowledge, contain hearsay, and are speculative. Examples abound of these violations by
Plaintiff of the basic rules for affidavits some of which are set forth below:

1. Affidavit attached to Complaint
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p-2, § 5 “agent [of party not involved in instant proceeding] advised that if Bob
and I did not drop a pending James Brown appeal AG . .. [note omitted] would
tofsic] sue us . . ..” [hearsay, irrelevant]

p- 3,9 7 Augusta Chronicle cite [hearsay]

p- 3, 98, “ I believe the Retention Agreement will show whether AG McMaster . .
. was in fact acting to punish Bob and me . . . . ;” [lack of personal
knowledge; speculation]

2. Affidavit Opposing MTD, September 6, 2008 [sic]

p. 1, 42 “public documents, which, I believe, will tell the scandalous story” [lack
of personal knowledge, irrelevant, speculative]

p- 4, 928, “I still wonder, and believe the public documents AG . . . is
withholding will tell me” [lack of personal knowledge, irrelevant,
speculative, hearsay]

p. 4, 930, “I believe the public documents will show . . . . “ [lack of personal
knowledge; speculative]

p. 3, 16 On April 30, 2010, . . . attorney for Brown’s companion . . . threatened
that . . . had already hired contingency-fee lawyer” [hearsay, irrelevant]

3. Supplemental Affidavit, September 16, 2011

Directed to earlier affidavit applying to other Defendant

p. 3, 95 quotations from The Enquirer which she acknowledges in paragraph 6 is
not entirely accurate [lack of personal knowledge, hearsay, irrelevant]

4. Affidavit in Further Support, October 6, 2011

p- 4, 910, speculation about what requested documents will show [speculative,

9
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lack of personal knowledge, irrelevant]
p- 4, 11, chronology including some hearsay such as April 10 statement of agent
for person not involved in instant litigation[ hearsay, irrelevant]
p- 8, 9915 and 16 speculation about what requested documents will show.
5. Affidavit and exhibits attached to Motion for Summary Judgment
p- 3, 9 7-9 speculation about documents and other matters [lack of personal
knowledge, speculative, irrelevant]
Exhibit F to MSJ, p. 15 quotations from persons not involved in the instant suit
[hearsay, irrelevant]
6. Affidavit of Summer, December 8, 2011, attached to Smith affidavit, December 9, 2011
99 16 — 18 references to what others have said in readings or elsewhere [hearsay, lack of
personal knowledge]
7. Affidavit of Summer, January 5, 2012
925 “Dallas informed me” (hearsay)
928 “Brown told me” (hearsay)
8. Affidavit of Smith, December 9, 2011
96, attachment of draft article [hearsay]
9. Affidavit of Pope, January 6
p- 3 “Bauknight secretly tells IRS” [hearsay]
“The rule governing summary judgment provides that ‘[s]upporting and opposing
affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible
in evidence, and shall show affirmatively that the affiant is competent to testify to the matters

stated therein.”” Rule 56(e), SCRCP (emphasis added). Dawkins v. Fields, 354 S.C. 58, 64, 580
10
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S.E.2d 433, 436 (2003). Because all of the affidavits appear to be directed to summary
judgment, they must meet this standard of Rule 56(e) rather than Rule 11(c) which provides that
affidavits and verifications may include matters stated on information and belief.

In numerous respects, the affidavits clearly fail to meet standards of being based upon
personal knowledge and containing admissible evidence. They contain inadmissible hearsay and
refer to news articles® which are not admissible. In particular, all of the affidavits are irrelevant.
Many of them contain Plaintiff’s account of litigation related to the James Brown estate and the
Legacy Trust and allegations about why she needs the documents, but all of those statements are
irrelevant to whether she is entitled to the documents under FOIA. All that is relevant to her
request is whether Plaintiff is entitled to the documents at issue under the terms of FOIA. That
statute does not contain standards of disclosure based upon alleged importance or need. S.C.
Code Ann. §§30-4-30 through 30-30-4-50, et seq. Plaintiff’s lack of entitlement to the
documents is discussed infra regarding her motion for summary judgment, but those grounds

have nothing to do with the alleged need for or importance of the documents.

ATTORNEYS FEES
Plaintiff is not entitled to attorney’s fees because she is not entitled to prevail on the
merits of this suit. She also has not yet produced a statement of supporting her fee claim.
Therefore, her request should be denied.
CONCLUSION
Judgement should be granted to the Defendant because Plaintift never mailed or

delivered her FOIA request to the Office of the Attorney General as well as the other reasons set

3 Trustees of Erskine Coll. v. Cent. Mut. Ins. Co., 241 S.E.2d 160, 162-63 (1978).

11
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forth above. Even if she had mailed or delivered her request, the Office of the Attorney General

has supplied her with the only responsive documents.

November 2, 2020

Respectfully submitted,

/s J. EMORY SMITH. JR.
S.C. Bar No. 5262
Deputy Solicitor General

ALAN WILSON
Attorney General

ROBERT D. COOK
Solicitor General
S.C. Bar No. 1373

Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211

Phone: 803.734.3680; Fax:  803.734.3677
Email: esmith@scag.gov

ATTORNEYS FOR THE ATTORNEY GENERAL

12
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
Adele J. Pope,

Plaintiff,

V.

Alan Wilson, in his capacity as
Attorney General of South Carolina and
James Brown Legacy Trust, by

Russell L. Bauknight, its Trustee,

Defendants.

i T e i R i S g

Tracy Meyers, AAG, affidavit
Meyers to Pope letter
Return of Pope to Motion for Stay

Transcript excerpt, Hearing, August 29, 2020

Reply Memo of AG, Summer v. Wilson, pp, 1-2

& 8 with attached amendment
Letter, Summer to Wilson, June 10, 2012

Letter, Meyer to Summer, July 10, 2012

IN THE COURT OF COMMON PLEAS

Case No. 2012-CP-40-350

EXHIBITS TO BRIEF OF
ATTORNEY GENERAL

El
E3
E6
E9

E13
E22
E24
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STATE OF SOUTH CAROLINA )
) AFFIDAVIT
COUNTY OF RICHLAND )

PERSONALLY APPEARED before me, Tracy A. Meyers, who being duly sworn,

attests 1o the following:

I. She is a Senior Assistant Attorney General with the Office of the Attorney
(eneral,
2. Among her assigned duties, she is to review Freedom of Information Act

requests made of the Office of the Attorney General, Incoming FOIA requests are sent to
her.

3. She has reviewed the letter of June 30, 2011 addressed to the Custodian of
Records of the Office of the Attorney General and attached as Exhibit A to the Complaint in
Pope v. Wilson, et al (201 1-CP-36-364. 8he never received from Ms. Pope the June 30 letter
Ms. Pope claims to have sent to the Office of the Attorney General. She requested checks of
Office mail logs, none of which showed that the letter had been mailed or delivered to the
Office of the Attorney General by Ms. Pope ot her attorney which is necessary to require a
respouse from this Office under FOIA.

4. Attachment of the June 30, 2011 letter to the complaint in the above. suit does
not constitute a request under FOIA to which the Office of the Attorney General must
respond.

6. Upon tﬁe conclusion of the suit and the delivery or mailing of the same FOIA

request to the Office of the Attorney General by Ms. Pope or her attorney, a response to the

F38
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d

FOLA request will be made then if permitted by any Order of the Court in case 2011-CP-36-

364 or any other judicial proceeding related to matters that are the subject-of that request.

Q\P)CJ‘ g C o~ g K..ﬁ«»}:%.-ﬁ?_‘&f:;

TRACY A MEYERS

gij’é
SWORN TO hefore me this AL

day of &z&d@# L, 2n11
912 @/wbhi& “ﬁ mu JQ%U

NOTARY PUBL]C FOR SOUTH CAROLINA

My Comraission Expires: @ {[a ‘ i(?_;_
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ALAn WILSON
SecuriTIES COMMISSIONER

August 5,2011

Adele J. Pope, Esq.
1228 Walnut Street
Newberry, South Carolina 29108

Re:  Request for docutients under the South Carolina Freedom of Information
Act

Deat Ms. Pope:

I am in receipt of one letter from you dated July 19, 2011, and five letters from
you dated July 20, 2011, requesting certain documents pursuant to the South Carolina
Freedom of Information Act (“FOIA™). I have also been notified by attorneys in the Civil
Division of the South Carolina Office of the Attorney General (“SCAG”) that you refer fo
a request dated June 30, 2011 in a motion filed by you in a South Carolina circuit court
case. Please be advised the only direct requests I have réceived from you during the June
to August 2011 time period are the six referenced above, If there is a request dated in
June 2011 that was not received by this Office, but that you represent you drafted and
sent ont June 30, 2011, if you will forward it to me within the next five (5) business days,
I will expedite the response to it.

Responding to your letters dated July 19, 2011 and Juiy 20, 2011 is difficult, as 1
have been informed there are several pending motions filed in Case No. 2010-CP-40-
4900 in the Richland County Circuit Court and that several of the pending motions relate
to the documents you are currently seeking to obtain through the FOIA requests. I have
been informed there are at least three related motions that relate to the FOIA request: (1)

a “Motion for Protective Order Concerning Various Documents Requested by Defendant

Adele J. Pope™ filed July 5, 2011, filed by the Plaintiffs; (2) a “Motion to Compel
Discovery” dated June 7, 2011, filed by your counsel; and (3) a “Motion to Compel
Production of Contingency-Fee Contract and Related Documents. Prior to Hearing on
Motion for Injunction”, dated July 26, 2011, filed by your counsel.

‘While there exists an ongoing case in which 1 have been informed both a
“Motion for Protective Order” and a “Motion to Compel Discovery” are outstanding, it
seems premature for me to release the requested documents. I am not involved in the
civil case in any way and believe the wiseést thing to do is to let the presiding judge make
the decision on which items, if any, are to be produced and which, if any, are not.

Resmuent C. Dennis Bulpivg ¢ Pogr Orfre Rny 11846 m.-,.‘...mﬂw,, NSRS -
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Adele J. Pope
August 5, 2011
Page 2

The FOIA was designed to give the public and the press aceess to the workings of
their govemment, FOIA is not designed to supplement the rules of civil or ctiminal
discovery. For these reasons, I propose to put your requests on hold pending the outcome
of your current litigation. Once litigation is complete, I would then provide you with all
of the information you have requested that is available (i.e. not -exempt) pursuant to the
Act. In the meantime, T will also forward copies of all six {etters to the Civil Division and
ask that they be treated as discovery requests in the ongoing litigation referred to above,
if appropriate.

Sincerely yours,

SEC, TR T
Tracy A. Meyers
Senior Assistant Attorney General

TAM/tpn
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" Reviewsd by/Date

STATE OF SOUTH CAROLINA
" Inthe Court of Appeals

APPEAL FROM RICHLAND COUNTY
. ; _ Court of Common Pleas
.- The Honorable Doyet A. Early, HI, Circuit Court.Judge
The Honorable L. CsseyManning,CinnitConrtJudge

Appeliate Case No.: 2017-001899

his capacity as Attomey Gengral of the State of South Carolina: Tommie Rae

Brown, individuallyandonbebalfofhuminorchild,JmB.; Daryl J.
Bmwn,inﬁviduallyandonhehalfofhisminorchﬂd,JmiseB.;Lindsey
Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N,
Bmwn,individlmllyandonberofhaminorchﬂdSydneyL. And
Carrington L.; Tonya Brown; Venisha Brown; Larry Brown; and Terry Brown

And

ALANW]LSON,inhis.cmcityasAttomeyGena'alofﬂ:eSlateofSpuﬂ;
Carolina; Tommie Rae Brown, individuallyamdonbehalfofherminmchild,
James B.; Daryl J. Brown, individlzaﬂyandoﬂbehalfofhism_?norchildJanise
B.; Lindsey Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis;
Yamma N. Brown, individually and on behalf of her minor child Sydeey L.
and Carrington L.; Tonya Brown; Venisha Brown; Larry Brown; and Temry

Adele J. Pope, and Robett L. Buchanan, Jr. Defendants,
Of whom Adele J. Pope is Appellant.

S.C. Attorney General's Office .
Consumer Protection and Antitrust RECCRD ON APPEAL

Recsived by

SEP 17 2018
V B

VOLUME I OF V

Referred to/l:),ats_—

Notes:
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND.

RUSSELL L. BAUKNIGHT, as Trustee of
the James Brown 2000 Irrevocable Trust and
the James Brown Legacy Trust; as Personal
Representative of the Estate of James Brown,
and on behalf of Henry Dargan McMaster, in
his capacity as Attorney General of the State
of South Carolina; Tommie Rae Brown,
individually and on behalf of her minor child,
. James B.; Daryl J. Brown, individually and on
behalf of his minor child Janise B.; Lindsey
Delores Brown; Deanna J. Brown Thomas;
Jason Brown-Lewis; Yamma N. Brown

individually and on behalf of her minor children

Sydney L., Carrington L., and Tonya Brown;

Venisha Brown; Larry Brown and Terry Brown

and

HENRY DARGAN MCMASTER, in his
capacity as Attorney General of the State of
South Carolina; TOMMIE RAE BROWN,
individually and on behalf of her minor child,
JAMES B.; DARYL J. BROWN, individually
and on behalf of his minor child JANISE B.;
LINDSEY DELORES BROWN; DEANNA .
BROWN THOMAS; JASON BROWN - LEWIS;
YAMMA N. BROWN, individually and on g
behalf of her minor children, SYDNEY
L., CARRINGTON L. and
TONYA BROWN; VENISHA BROWN;
LARRY BROWN; and TERRY BROWN,
Plaintiffs.

Adele J. Pope,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.: 2010-CP-40-4900

]

) RETURN AND OPPOSITION.
) TO REQUEST FOR STAY AND
) REQUEST FOR EXPEDITED

) HEARING, SCHEDULING ORDER

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendant Adele ]. Pope responds to the letter motion of Sweeney, Wingate &

AND RELATED RELIEE_;'E

'

. ra

o

IN THE COURT OF COMMON PLEAS

€€:€ Hd 1-UdVEIDL

Barrow, P.A. (“Wingate”) , dated March 27, 2013, a copy of which is attached hereto as

Exhibit A (the “Letter Motion”), as follows:

83
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1. The motion fails to comply with the Rules of Civil Procedure, and seeks

extraordinary relief available only by proper application and support.

2 Wingate has no authority to-make the Letter Motion on behalf of at least 11 of the

Plaintiffs because either: they have terminated Wingate; they never engaged Wingate; or

Wingate is otherwise prohibited from speaking for them, including:

a.

(1) Alan Wilson as Atterney General of South Carolina, who notified Wingate
in writing and prior to the service of the Letter Motion that Wingate does not
represent the AG's Office;

(2) Plaintiff Russell L. Bauknight as purported Agent for the AG;

(3) Plaintiff Trustee of the James Brown Legacy Trust, because Wingate is
estopped to take in the Letter Motion a position fundamentally different from
the position taken by the Legacy Trust at this time through its attorneys
Lewis & Babcockin a FOIA case;

Minor Plaintiffs (4) Sydney L., (5) Carrington L. and (6) Janise B. because
Wingate is acting contrary to their interests by trying to dismantle the
$285,000 education trusts James Brown created for them and has refused
repeated requests over 3 years to secure a GAL for them;

Minor Plaintiff (7} James B. because Wingate has refused for three years,
despite repeated requests, to make James B’s GAL part of this case;

Plaintiff (8) Terry Brown because Terry’s entire interest in James Brown’s
Estate was assigned to his son Forlando on January 3, 2011; Wingate
concealed the Assignment despite valid discovery requests for almost 2
years; Wingate has repeatedly refused to allow Terry to be deposed; Terry’s
counsel David Bell, Esq. for himself and counsel Matt Bodman, Esg. has
confirmed in writing since the February 27 that he supports the February 27
decision; and it has been confirmed that Terry did not even know Wingate
filed Case 4900 in Terry’s name or sought to intervene for Terry in a FOIA or
seek sanctions against Pope;

Plaintiff (9) Daryl Brown confirmed at his deposition that he did not even
know Wingate filed this Case 4900 or the motidn to intervene in the FOIA
case for him; and he and Plaintiff (10) Lindsey Delores Brown signed a
document, filed with the deposition saying Louis Levenson, Esq. is their only
lawyer. ‘

795
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STATE OF SOUTH CAROLINA
In the Court of Appeals

. APPEAL FROM RICHLAND COUNTY
A « . Court of Common Pleas _
. %" The Honorable Doyet A. Early, III, Circuit Court Julg:
The Honorable L. Casey Manning, Circuit Court Judge

Appeliate Case No.: 2017-001899

RUSSELL L. BAUKNIGHT, as Trustee of The James Brown 2000
Irevocable Trust and the James Brown Legacy Trust, as Personal
Representative of the Estate of James Brown, and on behalf of Alan Wilson, in
his capacity as Attorney General of the State of South Carolina; Tommie Rae
Brown, individually and on behalf of her minor child, James B.; Daryl J.
Brown, individually and on behalf of his minor child, Janise B.; Lindsey

. Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N.

Brown, individually and on ‘behalf of her minor child Sydney L. And
Carrington L.; Tonya Brown; Venisha Brown; Larry Brown; and Terry Brown

And

ALAN WILSON, in his capacity as Attorney General of the State of South
Carolina; Tommie Rae Brown, individuaily and on behalf of her minor child,
James B.; Daryl J. Brown, individually and on behalf of his minor child Janise
B.; Lindsey Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis;
Yamma N. Brown, individually and on behalf of her minor child Sydney L.
and Carrington L.; Tonya Brown; Venisha Brown; Larry Brown; and Terry

Brown, Respondents.
V.

Adele J. Pope, and Robert L. Buchanan, Jr. Defendants,

Of whom Adele J. Pope is Appellant.

S.C. Aitorney General's Office
Consumer Protection and Antitrust ~ RECORD ON APPEAL

SEP 17 2018
i

VOLUME Il OF V

Recetved by

Reviewed by/Date

Referred to/Dats
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HEARINGS.AUGUST 29 2016.8-29-16 Bauknight wilson et al v Adele Pope.txt

K -}‘.

State of South Carolina

] Court of Common Pleas
County of Richland

Russell Bauknight,
and others,

Transcript of Record

and 2010-CP-40-4900

)

)

)

)

)
Alan wilson, in his )
capacity as Attorney )
General of the State of )
South Carolina, and )
others, g
P1aintiffs,g

)

)

)

)

)

VSs.

l Adele Pope,

Defendant.

August 29, 2016
Bamberg, South Carolina

BEFORE:

The Honorable Doyet A. Early, III, Judge.

APPEARANCES:

). Emory smith, Esquire
sonny lJones, Esquire
Attorneys for Attorney General

Mark v. Gende, Esquire
Attorney for the Plaintiffs ~

walter Henry Bundy, Jr., Esquire
Adam Silvernail, Esquire

Brent McDonald, Esquire
Attorneys for the Defendant

Bethanie K. Creppon
Circuit Court Reporter

Page 1
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HEARINGS.AUGUST 29 2016.8-29-16 Bauknight wilson et al v Adele Pope.txt

5 first part, you got Mr. Bauknight representing
6 everybody. "And we're included in the complaint as
7 the beneficiary.
8 And in the second part, you don't see
9 Mr. Bauknight. And that would be from a strategy
10 point of view. Ié the case was overturned and
11 Ms. Pope and Mr. Buchanan was still in there and
12 Mr. Bauknight was out, there's a statute of
~13 limitations of one year, she'd be suing herself. so
14 the fault would be, the strategy parf was to keep us “
15 in -- all these in the suit, if it would work that
16 way.
17 So when the case came out -- so there's no
18 question at this juncture when this case came out
19 that Mr. Bauknight was hiring the wingate firm. You
20 have to keep in mind also, Your Honor, from what I - -
21 just said about the law, is we only have one reason
22 to be in this case, and that is to protect the
23 charitable beneficiaries and to protect the
24 charitable trust.
25 Under 62-7-405, the probate code allows the
103
1 attorney general, a trustee, or a party with a
2 special interest to protect the charitable trust.
3 - So when Mr. Bauknight was appointed back in the
4 earlier case by you, we're satisfied with Mr.
5 Bauknight, we're stepping back.
6 In this case when Mr. Bauknight brought the
7 action, Mr. wingate's firm, they were representing

Pagef)i- 222
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HEAR%?GS.AUGUST 29 2016.8-29-16 Bauknight wilson et al v Adele Pope.txt

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

4
25
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our interest. They, in effect, were our lawyers.
No different than if Mr. Few and Gilreath were here
today, I'd be sitting back there and I'd say good
job because you're our lawyers for the charitable
interest.

Now, that may be a communication, that may be
bad words, I would say, but when I deal with fee
contracts -- and I've dealt in our office, for ten
years, probably 20. I'm probably the sole person
outside of maybe two of them. It's pretty rigorous.
we've been to the Supreme Court twice, been attacked

two or three times about fee contracts. All that we

in;ended in this one and all that was included was

the fee part, not anything else on control or
anything else.

So Mr. Bauknight hired Mr. -- the wingate firm.
And right now, when we responded with consideration

with the Supreme Court, said, we want to make sure
104

you understand our position, we aren’'t going to
argue with you about what you did, but let you know
we aren't trying to control everything, but with you
saying a new trustee is going to be appointed, we're
going to step back. That's what we told the Supreme
Court in our reconsideration, which we filed with
you. That's the same position we took when we went
down fo, I think it was, Barnwell and you assigned
Mr. Bauknight; let us step back to a monitoring
role, we don't need to be there.

so what we're picking up today is a motion that
Page 92

1223
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we filed back in 2013, I think, to be dropped. our
job is done; Mr. Bauknight is still there, the
courts appointed him, got a great firm with
Mr. wingate, he's representing wingate firm to
Mr. Bauknight, our interest,.and the charity.- So
they're our lawyers in effect because they are
representing our interest. And I wouldn't be able
to stand up and say anything with Mr. Gilreath and
Few, so there's no reason for us not to be dropped
in the case today.

Now, I did make a notice of special appearance.
I hope Your Honor will give us that. we've been
talking here for a Tittle while. But it's necessary

to argue that motion.

105

Now, the issue could come up on the
counterclaim. Now, the counterclaim has not been
resolved, that's why I wanted it to be argued before
we argued our case so I wouldn't have to go into
much detail. our position, one, would be that any
counterclaim, if it was found to be against the
parties, at that time would be for the interests
that were in the case.

And what is that interest? To protect the
charitable beneficiaries. So anything that goes --
if it's meritorious in the counterclaim, if you
don't drop them today, would be against the
charitable beneficiaries. That's why we're in the
case, not the AG's office.

" 204
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY
Susan D. Summer, Case No. 2012-CP-36-688
Plaintiff,
REPLY TO MEMORANDUM IN
V. OPPOSITION TO AMENDED

MOTION TO ALTER OR AMEND
Alan Wilson, in his capacity as
Attorney General of South Carolina,

Defendant.

P I N P I N e G T N N

The Defendant submits this Reply to Plaintiff’s Memorandum in Opposition.
I
GENUINE ISSUES OF MATERIAL FACT BAR SUMMARY JUDGMENT
Plaintiff’s arguments fail for the fundamental reason that genuine issues of material fact
exist that bar granting summary judgment. She contends that the Defendant has not identified
any such issues, but he has, and they are evident from Plaintiff’s own filings and arguments and
include at least the following major disputes:

1. Whether a signed Legacy Trust exists. A sharp and material fact issue exists as to

the Trust. The Trust is a purported document that Plaintiff has sought under a FOIA
request. She contends that it exists. (Plaintiff’s Supplemental Memorandum at p. 5).
The OAG contends that, to the best of its knowledge, a signed Legacy Trust does not
exist. See, undersigned counsel’s léﬁers to this Court of June 10, 2014.

Plaintiff’s memorandum refers to her having a purported amendment to the Trust

which she produced to undersigned counsel and this Court following the Rule 59

E79
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hearing on July 23. That assertion comes too late for the purposes of her Motion for
Summary Judgment and the pending Rule 59 Motion. As has been stated regarding
the similar Federal rule, “[t]he Rule 59(e) motion may not be used to . . . present
evidence that could have been raised prior to the entry of judgment” § 2810.1
Grounds for Amendment or Alteration of Judgment, 11 Fed. Prac. & Proc. Civ. §
2810.1 (3d ed.); United States v. Metro. 8t. Louis Sewer Dist., 440 F.3d 930, 934 (8th
Cir. 2006); Obriecht v. Raemisch, 517 ¥.3d 489, 494 (7th Cir. 2008).

Both the document and her assertion should be disregarded; however, without
waiving this objection, the Office of the Attorney General submits the document
herewith in the event that this Court considers Plaintiff’s argument that a settlement
agreement exists. That attached document is an amendment to the August 10, 2008
settlement agreement, not to the Trust. Therefore, Plaintiff has not refuted the
Defendant’s position that a signed Legacy Trust does not exist.

Plaintiff’s continuing to allege the existence of documents and submit documents
to the Court creates fact issues regarding her own Motion. Those material issues of

fact show that Plaintiff is not entitled to the judgment that she received.

Whether documents deemed by the Office of the Attorney General to be exempt

from disclosure under FOIA are confidential. In responses to Plaintiffs FOIA

requests, the OAG stated that records were provided except for those that were
exempt from disclosure under S.C. Code Ann. §30-4-40. See, eg, Answer Exhibits, p.

18, 21, 25and 26. Plaintiff disputes the exemption. Her Supplemental Memorandum
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with that Act. §30-4-20(c) ( *[e]ach public body, upon written request for records . . . shall . . .
notify the person making such request of its determination and the reasons therefor. Such a
determination shall constitute the final opinion of the public body as to the public availability of
the requested public record . . . .”) The Defendant’s Answer includes his responses to the
FOIAs. Nothing on their face demonstrates a violation of FOIA, and the position of the Attorpey
General is that his Office has complied with that law. Plaintiff’s speculation, news articles and
belated, irrelevant documents do not show a failure to comply with FOIA. Therefore, based
upon the pleadings, the Defendant is entitled to judgment.
CONCLUSION
For the foregoing reasons and for those set forth in the Defendant’s Amended Motion to
Alter or Amend, this Court should grant that motion, deny judgment to Plaintiff and grant the
Defendant’s Motion for Judgment on the Pleadings.
Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT D. COOK
Solicitor General
5.C. Bar. No. 1373

J.EMORY SMITH, JR.
Deputy Solicitor General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3680
esmith@scag.gov

S.C. Bar No. 5262

July 28,2014 ATTORNEYS FOR PHE ATTORNEY GENERAL
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Confirmation and Amendment

Certain partics entered into an Addendum to Private Agreement of August 10, 2008 to
Include Settlement Agreement with Terry Brown Creating Restated and Amended Private
Agreement (the “agreement™), that created an entity (the “Settiement Entity”) to hold all of the
assets related to James Brown, as described in paragraph 1 of the agreement. Capitalized terms
not defined herein have the meanings set forth in the agreement. Those parties hereby confirm
and amend certain provisions of the agreement, as follows:

1. Under the agreement, Terry Brown (“Terry”) has a Right of First Refusal (“ROFR™). This
agreement confirms that Terry’s ROFR in all respects under the agreement applies only to “the
sale of all or substantially all” of the “James Brown Assets” (as the term James Brown Assets is
defined in paragraph 1 of the agreement) The term “the sale of all or substantially all” includes
only (a) the sale of the entirety (that is, one hundred percent) of the James Brown Assets in one
or a series of related transactions, or (b) the sale of at least 65% of the estimated value of the
entirety of the James Brown Assets as of such time in one or a series of related transactions.
Terry’s ROFR does not apply to any other transfer of any of the James Brown Assets or an
interest therein For example, and notwithstanding anything to the contrary in the agreement or in
the foregoing, the ROFR does not apply to the granting of one or more clearances or licenses of
any duration, scope, or description for the use of any or all of the James Brown Assets, including
but not limited to such purposes as movies, documentaries, video games, commercials or other
advertisements, product brands, books or other publications, or theatrical productions

2. Under the agreement, Terry has the exclusive right to conduct a due diligence review (“due
diligence right”) of all of the James Brown Assets as provided in Paragraph 5 of the agreement.
With respect to the due diligence right, the agreement is hereby amended to the extent and only
to the extent as follows: (a) Terry may commence the due diligence review immediately upon the
execution of this confirmation and amendment; (b) the due diligence period will be for a period
of twelve months from the execution of this confirmation and amendment; (c) there is no
prohibition against the Settlement Entity, and/or Russell Baukni ght as fiduciary or any agent or
consultant employed by or on behalf of the Estate or Settlement Entity, soliciting, encouraging,
entertaining, discussing, or accepting offers with respect to the sale, transfer, license, or other
disposition or exploitation of any of the James Brown Assets (including any offer generated by a
beneficiary of the Estate or such other agents or representatives as the Estate or Settlement Entity
may from time to time authorize), subject in all cases to the Terry’s exclusive solicitation rights
clarified in paragraph 3 below; and (d) Terry Brown or his designee shall have the exclusive right
to use any work product or other materials in any medium prepared by or on behalf of Terry in
the course of the exercise of the due diligence right for purposes of soliciting, encouraging,
entertaining or discussing, offers with respect to the sale, transfer, license, or other disposition or
exploitation of any of the James Brown Assets.

3. Under paragraphs 6, 7 and 8 of the agreement, Terry has the exclusive right to solicit offers
for a period of six months (“right to solicit™). With respect to the right to solicit, the agreement is
hereby amended to the extent and only to the extent as follows: the six-month period of the right

NPCOL1:2098327.4-AGR-{GMK) 04414600004
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to solicit (which was formerly contemporaneous with the Exclusivity Period of the due diligence
right) shall commence three months after notice from Terry (at any time after the later of the
expiration of the due diligence review period or the funding of the Settlement Entity). The three-
month period is to allow the Estate/Settlement Entity a reasonable time to wind down or
complete any then-ongoing discussions, but the Estate and Settlement Entity will not use such
period for any purpose that is intended to defeat Terry’s enjoyment of the right to solicit;
provided however, that Terry’s right to solicit will prohibit neither the continued granting of

music clearances nor the continued performance of licenses and clearances permitted by
paragraph 1 above.

4. Terry and the other parties to the agreement shall agree that, during the periods in which Terry
is exercising the due diligence right and the right to solicit under paragraphs 2 and 3 above, they
shall cooperate with respect to providing Terry and his representatives full access to any and all
records, documents, things and information within the parties' control concerning the James
Brown Assets and the value thereof, including but not limited to contracts, documents and things
pertaining to or reflecting James Brown's songwriting or recording activities, royalty statements,
bank records, audits, valuations, tax documents, audio master tapes, video master tapes,
government filings (including but not limited to trademark and copyright filings), personal
effects, artwork, writings, journals, photographs, press clippings, promotional materials, whether
or not constituting “Confidential Information” for purposes of the agreement {collectively, the
"Documents™), subject to an obligation to safeguard such items. Terry shall have the right to
make the Documents or information therein available to third parties as he reasonably deems
necessary in connection with the exercise of the due diligence right and the right to solicit,
provided that such third parties first enter into confidentiality agreements in favor of the Estate

and/or the Settlement Entity, as applicable, that are at least as protective of such information as
the provisions of paragraph 9 of the agreement.

5. Except as confirmed and amended by this confirmation and amendment, the agreement
remains in full force and effect.

NPCOL1:2099327 4-AGR-{GMK} 044146-00004
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Henry D. McMaster

Attorney General of the State of South Carolina
Robert D. Cook

Assistant Deputy Attorney General

C. Havird Jones, Jr.

Senior Assistant Attorney General

J.C. Nicholson, 111

Assistant Attorney General

Mary Frances Jowers

Assistant Attorney General

Post Office Box 11549

Columbia, South Carolina 29211

(803) 734-3680

For the South Carolina Attorney General
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Henry D. McMaster T
Attorney General of the State of South Carolina
Robert D. Cook

Assistant Deputy Attomey General

C. Havird Jones, Jr.

Scnior Assistant Attorney General

J.C. Nicholson, I

Assistant Attorney General

Mary Frances Jowers

Assistant Attomey General

Post Office Box 11549

Columbia, South Carolina 29211

(803) 734-3680
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For the Souif%f /Altorney General

Robert N A dgen

T. Heyward Carter, Jr.

8. Alan Medlin

David L. Michel

Post Office Box 1510

Charleston, South Carolina 29402
Attorneys for Tommie Rae Brown

Louis Levenson
Levenson & Associates
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Atlanta, Georgia 30303

Artorney for Larry Brown, Daryl J. Brown, Janise Venishg
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Sue Summer s
1803 Main St. Syl I £
Newberry, SC 28108 RSO
10 June 2012 1 g / 22
e
5/*’2 ke < Do
Attorney General Alan Wilson & Keeper of Records K 5o
Office of the S.C. Atiorney General ' Loy ;?s

PO Box 11549
Columbia, 5C 28211

By emall and registered mail

Dear sir or madam:

i request the following documents under the Freedom of information Act, and | would like to remind

you, witl all due respect, that | am not a party in litigation regarding the James Brown estaie (as has so
often been used by the AG as a reason in denying these documents to others). Some of these requests
have been made previously, but 1 believe all are public documents—and in two cases the reason
originally given for denying the release of the documents has been rendered moot.

1. There is no question that the McMaster/Wingate contract is a public document, and a letter from
assistant AG Jones acknowledged that fact. He furifier said the AG's office wanted 1o release a
copy and would do so—aexcept for a stay issued by Judge Manning. My posifion then was that
there was no stay {| was in court at the hearing), buf the AG argued there was and refused to
release the document in full. After Judge Manning issued an order with no menfion of stay, the
AG's office then argued his stay was omal. Your office later sent generie, partial documents and
claimed that more specific portions (where signatures were to be affixed) were not public. Now
that Judge Manning has affimed that there was no stay, there is no reason why the AG’s office
cannot now release a full copy of the contract, and | ask.to be sent a copy forthwith.

2. Knowing the specifics of how money is o enter the Legacy Trust and to whom it will be paid out
is critical in understanding the fax consequences of the McMaster setfiement deal—and in
evaluating whether the charity was indeed protected, which was ostensibly why MeMaster
entered the estate proceedings and created the Legacy Trust. McMaster was paid by the State
out of the public coffers for his work on this frust, as ware the other aftorneys from his office who
participated in the seftlement deal. Since then the AG'e office has devoted hours upon hours in
conceating fhe very documents paid far by taxpayer dollars. Therefore, the entirely of the
Legacy Trust is a public docwnent, and | ask to be sent a full copy.

3. My request for the Hynie diaries was also previously refused, citing a gag order from Judge
Early. A May 22 hearing was held on the gag orders, which were first violated by Ms. Hynie
herself in a TV interview six months afier the orders were issued. If Judge Early lifts the orders, |
warnt to make sure that my FOIA request for a copy is in place so that a copy may be forwarded
to me immediately——and i a copy cannot be sent, please release to me all communications
related thereto. it is my understanding that the diaries hold a critical piece of evidence regarding

"Exaibit CM
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the spousal olaim of Tommie Rae Mynie-—evidence that the AG’s office might have used to save
about one-quarter of the music empite for the charity MclMaster claimed to be protecting. | also
request any electronic or written communication regarding the AG’s office’s recent support for
Hynie in her effort to maintain the gag orders through her atforney Robert Rosen. (ltis in the
pubtic intarest to bring into the fight and discuss the following scenario: The AG's office says the
diaries cannot be released because of a gag order, then the AG's office files documents with the
courrt to maintain the gag order. Why would thaf happen, when the diaries may include important
evidence that affects the future of the James Brown “t Feel Good” Trust?).

4. | request any documents refeted fo the $4.7 million at-death valuation of James Brown's music
empire. According fo pleadings [ have read, the SC Probate Code requires the
documentation/appraisal to be flled with the Probate Cour, a duty of the current frustee Russel!
Bauknight who serves at the AG's pieasure. | am most interested {o seethe documentation for
why the AG’s office would approve this figure. (i the AG™s office has no documentation of the
valuation, surely the AG’s office would not have signed off on a $4.7 million filing with the IRS
when the AG's office has the duly of enforcing laws, including tax laws.)

5. 1requestall electronic or other writien communication regarding why the AG's office sought ng
restitution from David Cannon, even though he has a millon-dollar home in Honduras.

Thank you for your prompt attention to these requests, and | request any fees to be waived in the
public inferest. After afl, there are perhaps thousands of young people for whom the James Brown
Feel Good” Trust might open educational opporiunifies—and thal alone makes these guestions of
great public importance.

Sincerely,

Sue Summer

AG Wilson Gondinues Battle To Conceal James Brown Documents and Deny FOIA Reguests

[22)
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AraN WiLson
SECURITIES COMBMISSIONER

Ms. Sue Summer
1903 Main Sireet
Newberry, SC 29108

~Re:  Your Freedom of Information Act (“FOIA”y request dated June 10._' 2012
Dear Ms. Summer:

Thank you for your phone message today requesting that this Office reissue its letter 10
you dated July 3, 2012 with a corrected salutation. Per your request, we are loday résponding
again to your FOIA request dated June 10, 2012, a copy of which is enclosed for reference.

I am writing in response to your South Carolina Freedom of Information Act request
dated June 10, 2012, and received by the Office on June 12, 2012,

In response 1o request 1, as the Office has previously advised you, the records of the
Atiorney General's Office have previously been searched for such information and copies of all
documents responsive to the request that are not attorney work product, privileged, or otherwise
except pursuant to section 30-4-40 of the Act have previously been provided to you.

In response 1o request 3, pursuant to the attached Order, signed by the Honorable Doyet
A. Early, [I], these diaries cannot be disseminated. Accordingly, this matter is “specifically
exempted from disclosure by statute-or law.” In addition, the diaries are the subject of pending
motions before the Circuit Court, including the Mation to Vacate or Declare Void/Moot Orders
related to Diaries of Tommie Ray Hynie Brown. In further response to request 3, there are no
other documents responsive to this request that are not atiorney work product, privileged, or
otherwise exemnpt from the Act. :

There are no documents responsive to requests 2, 4, and 5.

Yours very truly,

Tracy A. Meyers
Assistant Deputy Attorney General

TAM/tpn -

Ramasrt £, Devwis Buding  + Post Orrice Box 11549+ Couodaia, SC 29211-1549 » TEiEpHORE 803-734-3970 + Facspawe 80373435877
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Adele J. Pope,
Plaintiff,

V.

Alan Wilson, in his capacity as
Attorney General of South Carolina,

Defendant.

Plaintiff Adele ]. Pope (“Plaintiff”) submits this supplemental memorandum
supporting the relief sought in her complaint herein and in opposition to motions of the

Attorney General to dismiss, to strike and for judgment on the pleadings in the form of the

proposed Order attached hereto.

Plaintiff bases this memorandum on the entire record herein, including the Affidavit

of Adele J. Pope filed herewith.

December 18, 2020

)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

Civil Action No. 2010-CP-40-0350

PLAINTIFF'S SUPPLEMENTAL
MEMORANDUM IN SUPPORT OF
RELIEF UNDER THE S.C. FREEDOM
OF INFORMATION ACT AND IN
OPPOSITIONS TO MOTIONS OF
THE ATTORNEY GENERAL

Respectfully submitted,

s/Adam T. Silvernail

Adam T. Silvernail

Law Office of Adam T. Silvernail, LLC
1905 Marion Street (29201)

Post Office Box 7995

Columbia, South Carolina 29202-7995
Telephone: (803) 779-1770
adam@silvernaillawfirm.com

Attorney for Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) Civil Action No. 2012-CP-40-0350
)
Adele ]. Pope, )
Plaintiff, ) ORDER REQUIRING PRODUCTION
) OF PUBLIC RECORDS
v. )
)
Alan Wilson, in his capacity as )
Attorney General of South Carolina, )
)
Defendant. )
)

THIS MATTER COMES BEFORE THE COURT for a hearing on the merits of Plaintiff’s
claims under the South Carolina Freedom of Information Act.! A hearing was held on
November 19, 2020.2 Present were Adam T. Silvernail, attorney for Plaintiff Adele ]. Pope
(“Plaintiff”) and J. Emory Smith, Jr,, attorney for Defendant Alan Wilson, as Attorney General
of South Carolina (“Defendant” or “AG”). The Court also heard Defendant’s motion to dismiss
and motions to strike. For the reasons discussed below, the Court DENIES Defendant’s
motions to dismiss, for judgment on the pleadings, and to strike and GRANTS the relief
sought in Plaintiff’s complaint herein.

BACKGROUND
Plaintiff, a South Carolina citizen residing in Newberry County, commenced this action

in Newberry County on August 3, 2011, pursuant to the South Carolina Freedom of

! Plaintiff moved for summary judgment in 2011, which motion remains pending. At the
November 19, 2020 hearing, however, the parties argued all substantive matters related to
this action, and the Court therefore proceeds with determining the merits of the case.

2 The Court acknowledges that this case, filed more than nine (9) years ago, has had an
extraordinarily long life for a FOIA case. The undersigned, however, was first involved with
this case upon its remand in 2020. Because the FOIA is explicitly intended to provide the
public access to public documents “at a minimum cost or delay,” this Court has endeavored
to hear and dispose of this case as efficiently as possible after remand.

1
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Information Act, S.C. Code Ann. §§30-4-10 et seq. (the “FOIA”). Alan Wilson, in his official
capacity as Attorney General of South Carolina, is the Defendant.?

In her complaint, Plaintiff alleges that on June 30, 2011, she made a proper FOIA

request to the AG for the following documents:

1. The final and all drafts, signed and unsigned, of the James Brown Legacy Trust.

2. All correspondence, email and/or other communications between any member of
the Office of the South Carolina Attorney General and Russell L. Bauknight
between August 1, 2010 and May 4, 2011 related to the value of the assets of the
Estate of James Brown and/or the James Brown 2000 Irrevocable Trust.

Plaintiff’s complaint further alleges that she received no timely response to her FOIA

request, and she filed this action after the expiration of the statutory response time. She
seeks a declaration that the documents she has requested are public; injunctive relief
directing the AG to turn over all responsive public documents; and attorneys’ fees and costs
pursuant to S.C. Code Ann. §30-4-100(b).

The AGresponded to the complaint with a motion to dismiss, filed September 7, 2011,

asserting that the case should be dismissed under Rule 12(b)(3), due to improper venue, and
Rule 12(b)(8), because “[a]nother action is pending among the same parties as to the same

or substantially the same claim.” The AG asserted that Plaintiff’'s FOIA claims were

subordinate to discovery motions pending in Richland County Case No. 2010-CP-40-49004

3 Plaintiff made her FOIA request to and named as Defendants herein both the AG and The
James Brown Legacy Trust (“Legacy Trust”). At the time, Wilson v. Dallas, 403 S.C. 411, 743
S.E.2d 746 (2013) was pending. The Wilson decision held that the AG had effective control
over the Estate and Trust of James Brown during the period from 2009 until the decision in
2013. Both James Brown’s Estate/Trust and the Legacy Trust are named Plaintiffs in
Richland 4900. In 2016, Judge Early determined that the Legacy Trust did not exist, and that
ruling is the law of the case. The Legacy Trust was dismissed by Judge Early’s Order.

* Richland 4900 is a tort suit brought by the AG and a number of private Plaintiffs on May 19,
2010, in which all plaintiffs, including the AG, were represented by private law firm Sweeny,
Wingate & Barrow, PA. (“SWB").

2
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(“Richland 4900”). Notably, the motion makes no mention of the AG not having received the
June 30, 2011 FOIA request which is attached to the complaint herein.

Beginning at the filing of its motion to dismiss, the AG has also filed several motions
to strike affidavits filed by Plaintiff herein.

On September 30, 2011, Plaintiff moved for summary judgment on all of her causes of
action.

On October 24, 2011, Defendant filed an Affidavit of Tracy Meyers, which for the first
time alleged that the AG had not received the June 30, 2011 FOIA request.

On January 11, 2012, the Honorable Frank R. Addy, Jr, issued a Form 4 Order,
transferring this case to Richland County.

On March 8, 2013, Defendant AG filed an amendment to its motion to dismiss, along
with a motion for judgment on the pleadings. These filings asserted for the first time that the
AG’s nonreceipt of the FOIA request at issue deprive this Court of subject matter jurisdiction.

Also on March 8, 2013, Defendant AG filed an answer, subject to its motion to dismiss,
which attached certain documents, which the AG asserted were responsive to Plaintiff’s FOIA
request.

On May 17, 2016, the Honorable Doyet A. Early, III, heard pending motions in this
matter. Among the arguments presented at that hearing was the AG’s assertion that this
Court lacked subject matter jurisdiction as a result of the AG’s alleging that it did not receive
the FOIA request at issue.

On June 14, 2016, Judge Early issued an Order granting the AG’s motion to dismiss.
By separate Order of the same date, Judge Early dismissed the Legacy Trust, finding that it

“does not exist and cannot be subject to FOIA” as well as on other grounds. The Order related
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to the AG discusses only the Richland 4900 discovery motions as a basis for dismissal.
Plaintiff appealed, and the Court of Appeals reversed the dismissal of the action,
holding that the AG must identify “specific language of a discovery rule that expressly

prohibits disclosure of a particular type of record.”

The Court of Appeéls remanded the case to this Court, and all issues in this case are
ripe for disposition.
DISCUSSION
In adopting the FOIA, the General Assembly found “that it is vital in a democratic
society that public business be performed in an open manner” S.C. Code Ann. §30-4-15.
Plaintiff has requested certain public records from the AG, which is undisputedly a “public
body,” as defined in the FOIA. Because Plaintiff’s complaint includes allegations which would
entitle her to declaratory and injunctive relief, as well as an award of attorneys’ fees and costs,
the Court first disposes of the AG’s pending motions.
Motions to Strike
The AG argues, as an initial matter, that more than a dozen affidavits filed by Plaintiff
should be stricken from the record herein, including affidavits of journalists, a State Senator,
members of the public and Plaintiff.> The basis alleged for striking these affidavits is that
they are irrelevant and contain inadmissible hearsay. The AG argues, “[a]ll that is relevant to
her request is whether Plaintiff is entitled to the documents at issue under the terms of FOIA.

That statute does not contain standards of disclosure based upon alleged importance or need.”

> Although the AG’s motions seek to strike hundreds of pages of affidavit testimony and
exhibits from the record, the Court notes that these motions identify only a handful of
statements to which the AG objects and did not submit affidavits or other evidence to support
its contentions regarding Plaintiff’s filings. Further, the affidavits the AG seeks to strike were
contained in the Record on Appeal on file in the previous appeal herein.

4
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While the FOIA does not consider importance of the documents or whether the
requestor has any particular need therefor, the AG has based its defenses herein on Plaintiff’s
identity as a litigant in Richland 4900, as well as its allegations that she was already in
possession of documents the AG declined to release to her under FOIA. Plaintiff argues that
the affidavits were, at least in part, offered to show both that this case should not be
subordinated to Richland 4900 discovery (as requested by the AG) and that journalists and
other members of the public were also interested in the FOIA disclosures sought by Plaintiff,

Because the AG raised issues herein related to Plaintiff’s identity, as well as her
motivation and need to obtain the document, the Court finds that the affidavits are offered
for a proper purpose. Further, this Court is able to weigh the relevance of the affidavits to the
issues being considered. The AG’s motions to strike are therefore DENIED.

Subject Matter Jurisdiction

South Carolina Circuit Courts have general jurisdiction over actions for declaratory
and injunctive relief the FOIA, as sought by Plaintiff herein. S.C. Code Ann. §30-4-100(a). The
AG argues that this Court lacks subject matter jurisdiction over this matter, because it did not
receive Plaintiff’s June 30, 2011 FOIA request. The AG bases its argument on Gasparutti v.
U.S., 22 FSupp.2d 1114, 1116 (C.D.Cal.,1998), a case in which a Federal District Court in
California found that it did not have subject matter jurisdiction over a Federal FOIA case in
which the plaintiff had not alleged that he submitted a proper FOIA request to the Internal
Revenue Service (“IRS”) under the IRS’s regulations regarding FOIA requests. The District
Court dismissed that case because it found the plaintiff had failed to exhaust his

administrative remedies prior to filing suit. This Court finds that case distinguishable.®

® The Court notes that Federal appellate caselaw does not appear to support the AG’s
5
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The AG has filed an affidavit of Tracy Meyers, an employee of the Office of the AG (the
“0AG”), which states that the OAG did not have a record of receiving Plaintiff’s June 30, 2011
FOIA request. However, the record also contains a letter from Ms. Meyers, dated August 5,
2011, in which Ms. Meyers acknowledges that the Civil Division of the OAG was aware of the
June 30, 2011 request. Additionally, Plaintiff has submitted a June 30, 2011 letter from her
counsel to SWB (which was counsel of record for the AG in Richland 4900) providing a copy
of Plaintiff’s June 30, 2011 FOIA request. The AG acknowledges that the letter was sent to
SWB. (See Answer of AG, 117) Further, Plaintiff argues that the AG undisputedly received
her FOIA request as an attachment to the complaint herein, which was served upon the AG
in August 2011. The AG's initial motion to dismiss, filed September 2, 2011, makes no
mention of the AG’s not having received the FOIA request.

The Court therefore finds that Plaintiff properly alleged that she had submitted a FOIA
request to the AG on June 30, 2011; that her request was transmitted to counsel for the AG
on that date; and that the OAG directly received the FOIA request, at latest, upon its receipt
of the complaint herein. As further discussed below, the AG’s initial response to the
complaint asserts that the AG was not required to produce any documents to Plaintiff under
the FOIA that the AG considered “subject to pending [discovery]| motions” in Richland 4900.

The AG did not, as discussed more fully below, make a timely and proper FOIA response upon

contention that receipt of the FOIA request is a precedent to this Court’s subject matter
jurisdiction over the matter. "[E]xhaustion is a prudential consideration rather than a
jurisdictional prerequisite, [and] the district court was not precluded . .. from deciding the
merits of Wilbur's FOIA claim notwithstanding his failure to comply with the CIA's FOIA
appeal deadline." Wilbur v. C.1A., 355 F.3d 675 (D.C. Cir. 2004). Because this Court finds, as
discussed below, that this case would fall into the “futility” exception to the exhaustion of
remedies doctrine, even if applicable, further analysis of this issue is unnecessary.

6
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receipt of Plaintiff’s June 30, 2011 FOIA request.

The Court further notes that, even under the analysis of the Federal FOIA used in
Gasparutti, supra, this Court has subject matter jurisdiction to hear and decide the FOIA
issues before it. As noted above, Gasparutti involves a dismissal under the exhaustion of
remedies doctrine because the plaintiff in that case failed to plead that he had submitted a
proper FOIA request to the IRS, which complied with the IRS’s FOIA regulations. As an initial
matter, this Court notes that the Federal FOIA requires that requestors comply with
regulations put in place by Federal entities in making FOIA requests. The South Carolina
FOIA, however, simply requires that public bodies respond “upon written request.” S.C. Code
Ann, §30-4-30(c). No particular form is prescribed for the substance or delivery of the
request. The AG has not alleged that the statute allows for the agency to make more
restrictive regulations, nor that the AG has any regulations which would require a particular
form or method of delivery for FOIA requests. In fact, the AG’s stated guidance, as stated in
the Public Official’s Guide to the FOI4, is “[w]hen in doubt, disclose the public record.” As set
out above, it is undisputed that the AG received the June 30, 2011 FOIA request more than
nine (9) years ago.

Because the AG’s response to the complaint herein was a blanket refusal to provide
documents to Plaintiff, the Court finds that Plaintiff’s FOIA claims are properly before it and
ripe for disposition. To the extent the Federal case cited by the AG is applicable, this Court’s

analysis reconciles readily with Federal FOIA caselaw.”

7 As a general rule, a Federal FOIA requester must exhaust his administrative remedies.

Oglesby v. Dep't of the Army, 920 E.2d 57, 65 (D.C.Cir.1990). The court need not dismiss a claim

for failure to exhaust if it determines that the "purposes and policies underlying the

exhaustion requirement” would not be undermined by reaching the merits. Wilburv. CIA, 355

E3d 675, 677 (D.C.Cir.2004); see also Hidalgo v. FBI, 344 F.3d 1256, 1258-59 (D.C.Cir.2003)
7
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The AG Must Fully Respond to Plaintiff’s FOIA Request

The AG argues that it has provided all responsive documents to Plaintiff’s June 30,
2011 FOIA request, and Plaintiff is therefore entitled to no relief in this action. This Court
disagrees. S.C. Code Ann. §30-4-30(c) provides that a public body must “notify the person
making the request of its determination [of the public records it will release under FOIA] and
the reasons therefor” The AG’s belated, piecemeal production of certain documents and
justifications for not releasing others, which appear to be based solely on the AG’s
possession (as discussed below) of documents, does not satisfy the AG’s FOIA responsibility
under the statute.

First, the AG alleges that it provided two draft copies of the James Brown Legacy Trust
to Plaintiff as attachments to its answer herein. While the documents are attached to the
answer, the Court notes that the answer and attachments were not filed and served until
March 8, 2013, more than 18 months after the commencement of this case, and that the AG’s
answer purports to provide those documents subject to its position that Plaintiff is not
entitled to them. The S.C. Supreme Court has held that a FOIA action for declaratory and
injunctive relief is mooted upon the public body’s production of the requested document, but
that further causes of action for attorneys’ fees and costs are not mooted by a delayed
response. See Sloan v. SCDOR, 409 S.C. 551, 762 S.E.2d 687 (2014).

Further, the AG asserted in its answer that it “does not have” documents responsive

(while exhaustion is not jurisdictional, "as a jurisprudential doctrine, failure to exhaust
precludes judicial review" if a merits determination would undermine the purpose of
permitting an agency to review its determinations in the first instance). Even in Federal FOIA
cases where, as here, the public body has taken the clear position that Plaintiff would not
have received a different response to her FOIA request, the Court is justified in proceeding to
address the merits of the important FOIA issues presented.

8
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to Plaintiff’s request for:
All correspondence, email and/or other communications between any member of
the Office of the South Carolina Attorney General and Russell L. Bauknight
between August 1, 2010 and May 4, 2011 related to the value of the assets of the
Estate of James Brown and/or the James Brown 2000 Irrevocable Trust.

This statement does not constitute an adequate FOIA response. Under S.C. Code Ann.
§30-4-20(c), public records include those "prepared, owned, used, in the possession of, or
retained by a public body” (emphasis supplied). Possession by a public body is therefore not
required in order for a document to be a public record responsive to a FOIA request, and so
the AG’s filings indicating that it “does not have” further documents responsive to Plaintiff’s
FOIA request is inadequate.

Plaintiff’s complaint makes reference to the Litigation Retention Agreement between
the AG and SWB, which provides:

Any material, data, files, discs, or documents created, produced or gathered by

Special Counsel or in Special Counsel’s possession in furtherance of this

litigation, or which fulfils and obligation of this appointment, shall be

considered the exclusive property of the State of South Carolina. Special

Counsel agrees to adhere to South Carolina’s Freedom of Information Act ...

and maintain all public records in accordance with State law....”

The AG’s answer makes reference to the Litigation Retention Agreement for its terms
and does not assert that the Litigation Retention Agreement is inapplicable to the FOIA
request at issue herein. (See Answer of AG, {17, 19)

The AG has nonetheless taken the position herein that it need not produce any
documents held by SWB or the former Defendant Legacy Trust in response to Plaintiff’s FOIA
request. The Court finds that, pursuant to both the terms of the Litigation Retention

Agreement and §30-4-20(c), responsive documents held by SWB are “owned” by the AG, and

in order to make a full and proper FOIA response to Plaintiff, the AG must include documents
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held by SWB in its response to Plaintiff’s FOIA request.®

Richland 4900 Discovery Proceedings do not Exempt any Requested Document from
Production under the FOIA

At the hearing on this matter, the AG continued to argue that any response to
Plaintiff’s FOIA request was barred by discovery motions in Richland 4900 which were
pending at the time Plaintiff’s FOIA request was made. In the appeal in this case, the Court
of Appeals found® that in order to claim a FOIA exemption under S.C. Code Ann. §30-4-
40(a)(4) as a result of pending discovery in another case, a public body “must point to the
specific language of a discovery rule that expressly prohibits disclosure of a particular type
of record”'? (emphasis supplied). The AG has not identified any rule expressly prohibiting it
from disclosing the documents sought in Plaintiff’s FOIA request, and this Court finds that
pending motions regarding civil discovery in another case do not, under the applicable Rules
of Civil Procedure, expressly prohibit a public body from releasing public records under the
FOIA.

Plaintiff is the Prevailing Party and is Entitled to Attorneys’ Fees and Costs

Pursuant to S.C. Code Ann. §30-4-100(b), the Court may award the reasonable
attorneys’ fees and costs to a Plaintiff who has prevailed in an action to secure a public body’s

compliance with the FOIA. In this case, although the AG has provided Plaintiff with certain

8 A member of SWB appeared at the final hearing in this matter, although SWB is neither a
party to this case nor counsel of record herein, requesting that SWB be given the
opportunity to be heard if this Court considers any relief against SWB. Because this order
directs the AG’s full FOIA response, including documents it has owned or used, input from
SWB or any person or entity over which the AG had control at the time of the FOIA request
is not necessary or appropriate. See Wilson.
* The Court of Appeals, in its unpublished opinion in this case, made reference to its
decision in Pope v. Wilson, 427 S.C. 377,831 S.E.2d 442 (Ct.App. 2019), for analysis of this
issue.
1© Pope at 389, 831 S.E.2d 442 at 448 (Ct.App. 2019).

10
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documents (over 18 months after she filed this case), the AG’s initial response to Plaintiff’s
FOIA request was inadequate. Plaintiff is the prevailing party in this case, as set out in this
Order, and the Court finds that she is entitled to an award of reasonable attorneys’ fees and
costs incurred herein. See Sloan v. Friends of the Hunley, Inc., 393 S.C. 152, 157, 711 S.E.2d
895, 897 (2011) (“When a public body frustrates a citizen’s FOIA request to the extent that
the citizen must seek relief in the courts and incur litigation costs, the public body should not
be able to preclude prevailing party status to the citizen by producing the documents after
litigation is filed.” (internal citations omitted).

CONCLUSION

Based on the foregoing, the Court finds that Plaintiff made a proper request for public
records under the FOIA to the AG, which is a public body. None of the grounds the AG has
identified in its Motion to Dismiss, Motion for Judgment on the Pleadings and/or Answer
support the AG’s failure to fully respond to Plaintiff’s FOIA request made more than nine (9)
years ago, and Plaintiff’s prosecution of this case, including her successful appeal, was
necessitated by the AG’s refusal to make a full and proper response to Plaintiff’s June 30,
2011 FOIA request. Further, the Court finds no basis for striking any affidavit filed by Plaintiff
herein.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that:

1. Defendant’s motions to strike are DENIED;

2. Defendant’s motions to dismiss and for judgment on the pleadings are DENIED;

3. Defendant shall, within 15 days, produce to Plaintiff all documents responsive to

her June 30, 2011 FOIA request (from the date of the FOIA request to the date of
this Order) which are under the custody or control of the AG, or which the AG has
prepared, owned or used;

4. To the extent the AG claims any FOIA exemption for any document which his office

11
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5.

has prepared, owned, or used, the document shall be marked confidential and
accompanied by a sworn certification by the Attorney General or his designee that
itis his opinion, as the State’s highest legal officer, such document cannot be legally
produced under the FOIA. He shall state with specificity the facts and law on
which he bases his opinion with respect to each document;

Any certification and document shall be provided the Court and to Plaintiff’s
counsel as “confidential” and shall be the subject of a hearing to be held within
thirty days of this Order;

Plaintiff is the prevailing party in this matter and is therefore entitled to an award
of reasonable attorneys’ fees and costs incurred in this action, pursuant to S.C.
Code Ann, §30-4-100(b). Plaintiff’s counsel shall, within thirty (30) days, submit
a detailed affidavit of fees and costs requested for consideration by this Court; and

This Court shall retain jurisdiction to insure compliance with the FOIA as set out
herein and determine the fees and costs to be awarded to Plaintiff.

AND IT IS SO ORDERED.

Clifton B. Newman, Presiding Judge

, South Carolina

December , 2020

12
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND _
Case No. 2010-CP-40-4800
Adele J. Pope,
Plaintiff, Affidavit Opposing Participation of
V. SWB Law Fimm in this FOIA Case

and in Support-of Exemplary Legal Fees
Based on Defendant’s Release of
of “October 2020 Documents”

Alan Wilson, in his capacity as
Attorney General of
South Carolina,

Defendant
STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND Case No. 2012-CP-02-
Adele J. Pope,
Plaintiff, Affidavit Opposing Participation of
V. SWB Law Firm in this FOIA Case

and in Support of Exemplary Legal Fees
Based on Defendants’ Release
of “October 2020 Documents”

Alan Wiison, in his capacity as
Attorney General of
South Carolina,

LIVVVV, o " . S i A ., e .

Defendant

PERSONALLY APPEARED BEFORE ME, ADELE J. POPE, who, being ciuty
sworn, deposes and says:

1. 1am over eighteen (18) years of age.

2. This affidavit is based on the “October 2020 Documents” released by
Defendant ("Attorney General”) under FOIA; the subsequent appearance of the private
Sweeny, Wingate & Barrow, PA (“SWRB”) faw firm at a hearing in these FOIA cases
seeking certain Court consideration; the depositions | have personally taken of SWB

attorneys Kenneth Wingate, Esq. ("Wingate™) and Everett Kendall, Esq.; Governor
1
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Henry McMaster, Attomey General Alan Wilson, former Chief Deputy AG John
Mcintosh, Solicitor General Robert Cook and other AG staff: the AG's termination rights
expert Robert Miller; Russell Bauknight (“Bauknight”); the Supreme Court’'s Wilson v.
Dalias decision, the open records policy of the Estate/2000 Trust of James Brown from
November 2007 until May 2009 while Robert Buchanan, Jr. and | served as
PR/Trustees, including hearings, stated positions of the parties and Circuit Court rulings
,related to our nonconfidentiality policy during this period; facts and Court rulings related
to the public so-called "Hynie diary;” facts, stated positions of the parties and Court
rulings related to claimed confidentiality of the public “Wingate Contract”; facts, stated

positions of the parties and Court rulings related to the “Afterman $4.7 million Value”

with which | am personally familiar; the public record and admissiors of Tommie Rae

Hynie Brown (“Tommie Rae”), Peter Afterman (“Afterman”) and others; and my personal

knowledge, including from more than 40 depositions | have taken or attended since |
made my FOIA requests in related to these cases in June 2011.

3. Based on SWB's and the State/Attorney General's 9 % year violation of my
FOIA, Due Process, First Amendment and Equal Protection rights in these two FOIA
cases, | request that the Court reject efforts of SWB to participate in my FOIA cases;
direct the Attorney General to comply with my June 2010 FOIA requests by enforcing
the FOIA obligations to which SWB and its private clients, including the now-defunct
Legacy Trust and its trustee, agreed in the Wingate Contract in 2010, award exemplary
damages to my counsel for the State/AG's intentional violation of my FOIA and
constitutional rights for private benefit; and direct the AG to comply with FOIA by an

2
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order substantially in accordance with the 2014 FOIA Order of the Honorable Eugene C.

Griffith, Jr., but addressing the following:

*

a. All motions of SWB and its clients to participate in these FOIA
cases are denied, but SWB, the Legacy Trust and other SWB clients
shall remain bound by their FOIA obligations under the public Wingate
Contract as consented to by SWHB, the Legacy Trust and all other
SWA clients in 2010 in the public Wingate Contract.

b. The Attorney General shall produce to Pope every document responsive
to her June 2011 FOIA requests from the date of such requests to the

date of full compliance, including documents of the Attorney General,

SWA, the Legacy Trust, its successors and/or any other SWB clients

as agreed to in the in the Wingate Contract, and every document requested
under FOIA shall be deemed a public document unless the specific
document is identified; filed under seal; and certified by the Attorney
General and, if applicable, the party seeking exemption under FOIA, in

the manner set out herein.

¢. Because she has been determined by the Supreme Court not to have

any interest or right in the Estate/2000 Trust of James Brown and Brown's
James Brown “l Feel Good” charity which the Attorney General has a public
duty to protect, in addition to the AG’s duties under FOIA, no claim to privilege
or exemption under FOIA may be asserted as to any document used,
possessed, or shared with Tommie Rae and/or her counsel and/or advisors.

d. Every document responsive to Pope’s FOIA requesls not speclﬁcally
designated as Confidential on f FQOIA
shall be deemed public and delivered to Pope.

e. If the Attorney General claims that any document responsive to Pope's
FOIA request and held by the AG, SWB and/or any clients of SWB, the
Attorney General shall deliver the specific document under seal to the Court
and to Plaintiff's counsel, and shall present a swom certification of the Attorney
General as follows:

1. The AG has reviewed the August 10,2007 dand March 2010 orders of
the Honorable Doyet A. Early, Hll; the 72-page Custody

Receipt signed by Russell Bauknight in June 2007, considered the open
administration policy of Buchanan and Pope as PR/Trustees from
November 2007 until May 2008; the 145 boxes of public James Brown
documents delivered to the Legacy Trust trustee in 2009; the 120

3
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boxes of nonconfidential documents held by Pope and reviewed by SWB
for 5 days in May 2013; the 50+ CDs of public documents delivered to
SWA by Pope; and the public records in the James Brown appeals

and, to the best of the knowledge and belief of the AG a copy of the
document for which exemption is sought is not contained within those
public documents.

2. To the best of the AG’s knowledge and belief, the document claimed
not to be public and subject to release under FOIA has not been shared
with Tommie Rae or her counsel or advisors.

3. To the best of the AG's knowledge and belief, the documents claimed
not to be public and subject to release under FOIA, has been treated by
the person asserting confidentiality as confidential and not shared with any
cther party or cotinsel.

4. To the extent a claim of confidentiality is asserted pursuant to a

Court order or directive, the Attorney General has reviewed the order

or directive; asserts that it is the AG's opinion the order or directive

is enforceable under S.C. law; and the party relying on the confidentiality
order has complied with the confidentiality order, including by maintaining
records of those reviewing the document claimed to be confidential.

4. Based on the 9 ¥ year history of my June 2011 FOIA requests, | believe that
the public record shows that SWB and its private clients have unclean hands in my
FOIA cases; have no right to participate in my FOIA cases; have agreed that every
document used in Richland 4900 belongs to S.C. and is public; have waived any claim
of confidentiality by sharing documents with Tommie Rae, her advisors, and others; are
bound under the Wingate Contract to allow the AG to produce all documents used in
Richland 4900 because they belong to the State of South Carolina; and, through the
Attomey General, must deliver fo the AG the documents to comply with my 2011 FOIA
requests for each and all of the following reasons:

a. Since May 2010 SWB has violated my Due Process rights since May 2010 by
concealing the public Wingate Contract while taking unconstitutional,

4
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unauthorized State action against me for the benefit of Tommie Rae and SWRB's
private clients aligned with Tommie Rae.

b. In addition, since June 2011 SWB has violated its FOIA obligations under
the Wingate Contract and my FOIA rights, and induced the Legacy Trust to do
so, at great cost to me and to James Brown’s charity.

¢. In addition, since June 2011 SWB has directly violated my FOIA rights and
those of others by not immediately producing the public Wingate Contract and
all documents used in Richland 4900 which, under the Wingate Contract, are
the property of the State S.C. and subject to FOIA.

d. In addition, since January 2012 SWB has advised the Attomey General, the
State official charged with the enforcement of FOIA, not o comply with his duties
under FOIA, and aided and abetted the AG in the violation of his public duties
under FOIA and the violation of my constitutional rights.

e. In addition, since 2012 SWB has both acted for the State/AG and induced the
Attorney General to retaliate against and violate the First Amendment rights of
persons making valid FOIA requests, including by seeking sources and notes of
a journalist on behalf of the AG [Exhibit A}; secreting the known-public so-

called “Hynie-diary” on behalf of the AG; and securing an unconstitutional

2017 order to silence me in a case SWB was seeking to consolidate.

f. In addition, SWB has combined 10 years of extraordinary discovery abuse with
9 ¥ years FOIA noncompliance, withholding without justification the public
Wingate Contract to conceal SWB's lack of legal authority to act for the State/AG.

g. In addition, SWB withheld the Legacy Trust documents which should

have been produced under the Wingate Contract pursuant to my June 2011
FOIA request from 2011 until 2013; induced the Legacy Trust fo violate my
FOIA requests; then, from 2013, claimed in FOIA cases that the Legacy Trust
does not exist, while simultaneously seeking and securing substantial benefits
for Tommie Rae and other Legacy Trust owner/successors in Richland 4900,

h. In addition, SWB has supported the faise and misleading statements made by
Tommie Rae, Peter Afterman, and those aligned with them to muitiple courts for
more than a decade, used FOIA disruption and noncompliance, including
reliance on unconstitutional, inapplicable, ill-gotten or waived confidentiality
claims, to deny FOIA compliance and counsel the Attorney General to deny

his obligations under FOIA,

5. lcrave reference, and ask the Court to consider under Rule 201 SCRE my

5
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sarlier filings and affidavits, of those and other citizens, as well as the 100 media and
public posts filed by SWB in Richland 4900 in 2012 in connection with their motion for
guidance as to pretrial publicity, for an understanding of the origins of the extraordinary
role Tommie Rae, her counsel, those aligned with her and Peter Afterman have played
in the denial of my FOIA, Due Process, First Amendment and Due Process rights.

6. Tommie Rae was a major client of SWB from 2010 until 2013 as a 23.75%
owner-beneficiary of Richland 4900 Plaintiff Legacy Trust, but since April 24, 2013,
when the Attorney General made clear he would have no part in paying SWB, and the
Legacy Trust disappeared, Tommie Rae, with a 46% stake in Richland 4900, is the
principal client of SWB and principal stakeholder in Richland 4900.

‘ 7. Further, Tommie Rae is the only disclosed SWB client currently supporting all
of the allegations in the never-amended Richiand 4900 complaint, which asserts that
Tommie Rae is the spouse of James Brown and entitled to a quarter of his worldwide
music empire in exchange for half of her non-existent termination rights and those of her
son James,

8. Terry Brown ("Brown") and Dary! Brown ("Daryl”) have both repudiated the
Richiand 4800 complaint in filings in the Circuit Court and Court of Appeals, supporting
James Brown's estate plan; claiming that the Will/2000 Trust challenges made by
clients of Louis Levenson, Esq., were frivolous; and even claiming that Bauknight
should have imposed the In Terrorem clauses of Brown's estate plan against the

Levenson clients for challenging the estate plan.

9. SWB's relationship to Forlando Brown (*Forlando”), who became a 4.78%
6
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Legacy Trust owner-beneficiary in January 2011; planted the false Grammy® claim with
Kilpatrick Stockton (KS) that month; but has never been disclosed to the Court as the
client of SWB, including in the March 2017 depositions of two SWB attorneys directed
by the Honorable Jean Toal, Acting Circuit Judge, to answer questions regarding their
authorization to cornmence and continue Richland 4900,
10.. SWB’s FOIA noncompliance under the Wingate Coniract, and SWB's use of
Ihe power and prestige of the State/AG for Tommie Rae since April 24, 2013, when it
clearly had no legal authority to do so, have exponentially increased the damage of the
denial of my FOIA rights and the FOIA rights of other citizens who are entitled to public
information about the role of the State/Attorney General in James Brown's “l Feel Good”
charity.
11. The "l Feel Good” Trust should today be South Carolina’s largest-ever
private foundation for the education of needy students in South Carolina and Georgia.
SWB Breaches its FOIA Obligations Under the Wingate Contract for 9 % Years
12. In June 2011 when | made my FOIA requests SWB was already breaching
its obligations under the Wingate Contract by NOT delivering me a copy of the Wingate
Contract in discovery in Richland 4900.
13. Whether or not the AG is bound by the Wingate Contract Gover;mor

McMaster did not sign should niot be the concern of any S.C. citizen making FOIA

requests because SWB and all of its private Richland 4900 Plaintiffs/Clients agreed to
the unequivocal terms of the Wingate Contract they signed on May 18, 2010.
14. The Wingate Contract states on page 1:

7
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The Litigation Retention Agreement which is attached hereto as Exhibit A and
which is incorporated herein shall govern the terms of representation and the
payment of fees to the Firm with respect to the 47.5% of the gross proceeds
attributable to the charitable portion of the James Brown Estate, the James

Brown 2000 Irrevocable Trust, andfor the James Brown Legacy Trust. [Exhibit 1,

p. 1]

15. Exhibit A states in part:

ggggntmentl shall be cons;dergg mg exclusive property of the State of
South Carolina. Special Counsel agrees to adhere to South Carolina’s

Freedom of Information Act, South Carolina Code of Laws §30-40-10 ef
seg., and to maintain all public records in accordance with State law;
provided, however, that Special Counsel shall consult with, and obtain
the approval of the Attorney General before responding to any public
records request. Special Gounsel agrees to comply with the Attorney
General’'s policy on document retention and to refrain from destroying
documents unless otherwise pemitted under this policy. Special Counsel
agrees to comply with Rule 417 of the Appellate Court Rules. Special
Counsel agrees to request written confirmation from the Attorney
General’s Office prior to destroying any documents. This Agreement shall
be considered a public document. [p.5, Emphasis supp.]

18. | believe the problem of SWB's not having the Attorney General and most

Richland 4900 Plaintiffs! sign the Wingate Contract should not be the problem of

citizens seeking FOIA compliance by SWB.

17. When | filed my FOIA request for the Wingéte Contract with the Attorney

General in June 2011, there should have been NO resistance by SWB.

18. Instead, over the next 8 %% years, SWB moved to intervene in three FOIA

'In 2020, when compelled to produce the Wingate Contract in discovery, SWB produced a copy

that contained one material difference from the copy of the Wingate Contract produced by

Bauknight under Federal Court order in 2013,
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cases; sought to transfer three FOIA cases to Richland County and ccnsoiiéate them
with Richiand 4800; gave the Attorney General legal advice in January 2012 NOT to
comply with his statutory duties under FOIA; continued State action for the benefit of
Tommie Rae and private clients after the AG's April 24, 2013 confirmation that SWB
had no authority to act for the State/AG.
SWB Creates AG’s FOIA Claim that Wingate Contract is “Under Court Review”
19. In September 2011 the Attorney General's Office wrote the Honorable L.
Casey Manning saying the AG was ready and more than willing to produce to me its
copy of the Wingate Contract, but understood it was under review by the Court.
' 20. With SWB's clear direction on the face of the Wingate Contract that it was a
public document, SWB filed a baseless motion for protective order to keep the Wingate
Contract from being release in discovery.
21. Forthe next 8 years SWB and the Attorney General used the baseless claim
that the public Wingate Contract was “under Court review” to evade release under FOIA

not only of the Wingate Contract but of every document used by SWB in Richland 4900.

22. In the fall of 2011 the AG posted his public Special Counsel Litigation
Retention Agreement-contracts with outside counsel, but not the Wingate Contract. His
website said the AG was not posting contracts under court review.

. 23. On January 20, 2012, SWB hand delivered a letter to the Attorney General,
first released in 2020, urging the AG not to release the public Wingate Contract under
FOIA , and setting out “the following detrimental impact” on Richland 4900:

First, you will certainly incur the sanction of costs and attorneys

9
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fees in the pending FOIA actions. That defeat will be more costly
and publicly embarrassing than a decision to continue litigating
the fee agreement.

Secondly, your decision will jeopardize the righis of your co-litigants.
Once you release what you have deemed to be the public portions,
defendants will certainly argue that your actions waive your co-
litigants’ claim to privilege for the remainder of the Agreement.

24. SWB advised the AG:

Third, FOIA specifically exempts from production privileged
documents. Whether this complicated fee agreement is privileged
is currently before the Court. . . [Ltr. SWB to AG Wilson, 1/20/20]
25 Today the Attorney General has stili not released the Wingate Contract to me
under FOIA. ‘
26. The copy of the Wingate Contract SWB produced in discovery in Richland
4900 was materially different from the copy produced by Russell Bauknight in 2013.
27. The AG's copy of the public Wingate Contract will show whether it was
sighed by David Bell, Esq. for Terry Brown (“Terry”) or by Terry himself, as the copy
produced by SWB in 2020 shows.
+AG’s Claim that FOIA Request Sent to AG, SWB and Legacy Trust Not Received
28. | sent my June 2011 FOIA request for the "Afterman $4.7 million Value” and
the Legacy Trust documents to the Attorney General, the Legacy Trust, and to SWB. |
also attached a copy of my FOIA request to my FOIA complaint.
29. Under FOIA and the Wingate Contract, SWB had an obligation to consult
with the AG, then comply with my FOIA request within the 15-day period, as did the

Legacy Trust and the Attorney General.

10
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30. On July 15, 2011 Legacy Trust attorney David Black, Esq., one of the $375 -
$500-an-hour attorneys engaged by Bauknight as revealed in the October 2020
Documents, responded to my FOIA request.

31. Bauknight's FOIA response, claiming the Legacy Trust , SWB's primary client,
was the “Trust and Estate,” stated in part:

In the event that you continue to file unnecessary discovery and/or
FOIA requests, please be advised that the Trust and Estate will have
no choice other than to file an action against you for abuse of process
and sanctions. [Ltr., Black, 7/15/11]

32. Black, and 4 other Legacy Trust lawyers, at least four SWB lawyers, Tommie

Rae and Levenson, who signed the Wingate Contract for 11 Piaintiffs, would make good

on the Legacy Trust's FOIA promise.

33. By the end of 2011 Tommie Rae, the Legacy Trust and all of the Levenson
clients had moved to intervene in the Wingate Contract FOIA case; move it\to Richiand
County; and obtain sanctions against me. |

34. By 2012 the AG and Legacy Trust, through SWB, began violating the First
Amendment rights of anyone who dared to discuss the contents of the long-public
“Hynie diary”, not a diary but Tommie Rae’s handwritten, discarded notes owned by
Brown's 2000 Trust in which Tommie Rae admitted her marriage ceremony with Brown
was bigamous, and that she discussed it with Brown it before he did.

35. By December 18, 2020 the AG had not complied with any of my FOIA
requests from 2011 and SWB attorneys, Black, and his partners, and Levenson had

filed more than a dozen requests for sanctions against me, and, in addition had filed
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more than two dozen mations to strike affidavits and filings in my FOIA cases, Richiand
4900, and Aiken County Case 2013-CP-02-1337 ("Aiken 1337"). In Aiken 1337
Bauknight, through Black,? is refusing to pay the $47,972 of my 2007 SA fee, with

20On May 29, 2013, the day Tommie Rae and Levenson announced to the Honorable Doyet A.
Early, I1, in open court their plan to disregard Wilson v. Dallas and reinstate the AG’s 2008
settlement which made Tommie Rae the spouse and gave her a quarter of Brown’s music empire,
Nexsen Pruet (“NP”) $375- $500-an-hour attorney William Newsome, Esq., identified by
Bauknight as his “probate claims expert” disallowed my portion of the joint protective claim
Robert Buchanan, Jr. and I had filed in 2009, including for my unpaid $47,972 SA fee from 2007
and our partial PR/Trustee commissions eamed through May 26, 2009 under our contract with
Brown’s Estate/2000 Trust to be paid on an hourly basis as approved by Judge Early in his first
*Payment Order” of March 8, 2008. Our hourly rate was lower than any Legacy Trust attorney as
shown on the recently-released public 2008 fee schedule for NP attorneys. The payment order
provided for interest at the legal rate on any wnpaid amount.

Newsome/Buchanan paid Robert Buchanan’s full unpsid partial PR/Trustee commission in 2012,
and Buchanan waived interest and the remainder of his claim.

Newsome did not allow or disallow my claim until 2013, after substantial interest had accrued.
Then he served me with a “Disallowance” alluding to the false felony claim and forcing me to
file Aiken 1337 within 30 days or be “forever barred” from being paid a penny for my
PR/Trustee service or the costs I personally paid for the Wilson v. Dallas appeal.

In 2017 and 2019, Judge Early again directed that the Estate/2000 Trust pay my $47,972, with
interest at 8 %% since March 2008, but Bauknight/Newsome/Burl Williams, Esq. filed 2 motions
to pay the $47,972 into the Court. The second motion to pay into the court was granted by the
Honorable Clifton Newman based on Bauknight’s incorrect claim that Richland 4900 — for the
benefit of Tommic¢ Rae and SWB’s private clients — was a “companion case” to Aiken 1337, and
on Black’s claim that I had consented in 2015 to have my $47,972 withheld until the conclusion
of Richland 4900.

The matter is now the subject of S.C. Court 6f Appeals Case No. 2020-000962. As of December
18, 2020 Bauknight/Black had secured dismissal of the appeal as Interlocutory; I had asked for
reconsideration; and the Court has asked Bauknight/Black to respond.

Judge Early “double approved” Robert Buchanan’s payments in 2013 and praised Buchanan’s
service, all of which was joint with mine, based on Judge Early’s personal memory.

In 2019, however, Judge Early, in an order which overlooked the testimony of the Governor, the
Attorney General, the Chief Deputy AG, the Solicitor General, Sr. Asst. AG Havird Jones, James
Hardin I1I, Esq.; Walla¢e Lightsey, Esq.; Judge (Ret’d) Walter Williams; and Graham
Foundation Trustee Stephen Lambert, Judge Early held that Buchanan (who had been paid) and |
(who have not been paid for any work since November 2007 or the costs of the Wilson v. Dallas
appeal which I paid) had breached our fiduciary duty by appealing the AG’s 2008 settlement
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interest at the legal rate from March from March 8, 2008. .

36. In the Court of Appeals, and in 2020 to the Circuit Court, the Attorney
General is claiming that an AG staffer has no record or receiving the FOIA request |
sent to the AG, the AG’s lawyer, and the Legacy Trust the AG controlled.

‘37 .The AG asserts in 2020 that this is a justification for 9 ¥ years of FOIA
noncompliance,

38. The AG's position in 2020 is troublesome in light of a communication from a
member of the AG’s staff in the fall of 2011.

38. They AG said:

Responding to your request (number 1 and 4) for appraisals
and other documents supporting the position of the Office of
the Attorney General and/or Russell Bauknight's position on
the vaiuation of the Estate, this office does not possess any
such documents, and therefore, is unable to provide this
information to you. [Ltr. AG Meyers, 10/3/11 p. 1]
SWB Seeks to Intervene and AG Violates FOIA Order in Summer FOIA Suit
40. By 2012 a local journalist interested in FOIA and covering the AG's FOIA

noncompliance in my suits, began making FOIA requests of her own, and receiving the

which dismembered James Brown’s estate plan and were not entitled to any payment for our 5 %
years of service to Jarnes Brown’s Estate/2000 Trust or the costs we paid out of pocket for four
years for the Wilson v. Dallas appeal.

In Aiken 1337 Newsome and Williams claimed, incorrectly, that I had demanded a fee of $19
million, when I had actually proposed, both before and during the Aiken 1337 trial, to settle for
$2.1 million for ALL of my 5 % years service; the costs of the Wilson v. Dailas appeal; and the
costs of the unnecessary Aiken 1337 in which Bauknight testified that he had spent a million
dollars to defend my pro se fee claim. Robert Buchanan’s fee claim was resolved in a 15-minute
hearing in 2013.
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tesistance SWB was counseling the Attorney General to raise.

41. SWB counseled the Attorney General NOT to comply with his FblA
obligations, and the AG has not done so as of December 18, 2020.

42. In December 2012 journalist Summer filed her own FOIA suit, seeking
everything | had sought, plus the so-called “Hynie diary” and other documents.

43. That year the AG, through SWB, had already subpoenaed Summer's notes
and sources trying to stop her from writing about the so-called “Hynie diary,” which was
public from 2007 until 2008; the subject of an unconstitutional ex parte gag order from
2008 until 2015; and is now public again.

44. On January 7, 2013 Lawyer's Weekly published an article entitted Records
.Request Ignored so Reporter Sues State AG.”.

45. Exhibit A is a copy of the Attorney General’s response to the article.

48. The AG's response and the 100 media articies and public posts filed by
SWB in Richland 4900 in 2012 make clear that the AG was defying FOIA and violating
First Amendment rights to benefit Tommie Rae.

47. Ignoring the AG’s direct control over both Bauknight and the Legacy Trust
and ownership of SWB documents, the AG stated:

a. "We received at least six FOIA requests from this reporter and responded
{o every one.”

b. “In some instances, a court order prohibited release of certain documents and
in other instances the documents either were not in our possession or they
simply did not exist.”

48. Ali documents | requested and all that Summer requested were, under the
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Wingate Contract and FOIA, public and subject to being released at the time.

49. The Legacy Trust documents, including the amendment signed by Governor
McMaster just before leaving office, did exist. The Afterman $4.7 million valuation and
documents to show it was both inaccurate and fabricated also existed, as did the

Wingate Contract.

50. The ex parte gag order was patently unconstitutional and no basis for
denying FOIA, and there was no other court order prohibiting release of any document.

51. Judge Griffith’s July 2014 Order in the Summer FOIA Suits directs, in

relevant part:
1. The motion of Bauknight [SWRB's client] to intervene is denied.

2. Defendant [AG] shall within 15 days, produce to plaintiff all
documents responsive to all FOIA requests of plaintiff (from the date

of the respective requests to the date of this Order) which are under the
custody or control of the Attorney General, or which the Attorney General
has prepared, owned or used.:

3. To the extent defendant asserts that it should not be required to
produce any document which his office has prepared, owned or used, the
document shall be marked conﬁdenital and aocompamed by a swom
rtificate by the Attorne

the State’s highest legal officer, such document cannot be legaily
- produced under FOIA,

4. Any certification and document shall be provided to the Court and to

Plaintiff's counsel as “confidential” and shall be subject to a hearing within
20.days of this order.

8. 'This Court shall retain jurisdiction to insure compliance with the FOIA

as set out herein and determine fees and costs to plaintiff. [Emphasis
supplied]
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52. Instead of complying with Judge Griffith's Order, and sending the documents
to comply with FOIA, the AG played a game of “Gotcha” with the reporter, delivering the
Wingate Contract at the last moment, then claiming the AG did not possess the public
documents he used to accuse us of federal felony; and even claiming that the
uriconstitutional 2008 gag order prevented the AG from releasing his copy of the so-
called “Hynie diary.”

53. A quarter of James Brown's charity and the integrity of FOIA rested on
Tommie Rae’s handwritten admissions, but AG allowed Bauknight and Legacy Trust

lawyers to waste what by 2018 was tens of millions of dollars of Brown's charity to

conceal it.

SWB Asks the Circuit Court to Ignore the FOIA Mandate of Wiison v. Dallas
54. On February 27, 2013 the Supreme Court, in the first, later amended, Wifson
V. Dallas decision, at footnote 29, stated in part:

Although Brown’s music rights have been widely reported as being
worth up to $100 million or more at his death, Bauknight filed documents
with the Internal Revenue Service indicating the value of Brown's music

empire was only a net of $4.7 million. The $4.7 million valuation has been
questioned . . .

Further, the AG, with Bauknight's knowledge and cooperation, allegedly entered
into contingency-fee agreements with outside counsel Kenneth Wingate, for
Wingate to sue Appeliant Pope on behalf of the State, Bauknight and others
while also representing private plaintiffs in the suit. The suit sought damages

to Brown’s estate allegedly arising during Pope's appointment. Despite FOIA
requests, the AG has refused to publicly release all of the documents pertaining
to this purported arrangement. These matters should be considered by the
circuit court in the first instance and any fees found to be inappropriately incurred
should be disgorged and returned to the trust in light of our finding that the
compromise is void and the AG has exceeded his authority by, among other
things, controlling the charitable trust through the appointment of Bauknight, who
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serves at the AG'’s pleasure. [Emphasis supplied]

55. On March 6 , 2013 | personally discussed with the AG, Chief Deputy AG and
Solicitor General the damage the fabricated Afterman $4.7 million Vaiue and Bauknight
IRS filings claiming Tommie Rae was James Brown's spouse had done, and threatened
fo do, to Brown’s * “| Feel Good" charity.

56. Using the Afterman $4.7 million Value, under the “fractional share’ clause of
Brown's 2000 Trust, Bauknight had shifted about $1 milfion of income a year and nearly
.1 /3 (31%) of Brown’s “| Feel Good” Trust out of James Brown's charity and overto a
taxable trust for Forlando Brown (“Forlando”) and 5 clients of Louis Levensoen, Esqg., all
SWB’s Richland 4900 clients.

§7. Bauknight's shift of funds out of Brown's charity using the Afterman $4.7
million Value would last for 20 years or more and unnecessarily and substantially
increase income taxes.

§8. My attorney Adam Silvernail, Esq., and | met a few days later with the
Solicitor General and Chief Deputy to discuss the same concerns | had raised a few
days earfier.?

59. By 2013 Afterman was working for Tommie Rae’s attorneys [Ex.B.C} and in

March Tommie Rae’s minor son James provided details of the Afterman $4.7 million

T

3 The damage caused by the Afterman $4.7 million Value was fully aired at the trial in Aiken
County Case 2013-CP-02-1337 (“Aiken 1337), but the Circuit Court which supported the

reinstaternent of the AG’s 2008 settlement which dismembered James Brown’s estate plan and
charity disregarded my testimony and that of expert Steven Johnson, Esq.,about this damage, .
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claimed Value in rehearing filings in Wison v. Dallas, making clear that confidentiality
had not been maintained.

60. In March and April 2013 SWB communicated with the AG and sent the AG a
proposed agreement to terminate SWB's representation which required the AG treat its
dealings with SWB's private clients since 2010 as confidential despite the mandate of
the Wingate Contract. M

61. As shown by the October 2020 Documents and public record, by Aprit 23,
2013 all of the documents sought under FOIA by me or in the Summer FOIA suit were
not only public under the Wingate Contract but had been shared with Powell Goldstein;
Brayan Cave (“PG/BC") which, in James Brown matters, had represented TJBL, an
investment group which made 3 letters of intent to'buy the music empire for about $100
million; Forlando Brown (“Forlando”} who was seeking to reinstate felon David Cannon,
who took $17 million from Brown, and Albert Dallas; Cannon and Dallas in their effort to
move the situs of the 2000 Trust from South Carolina to Georgia as Cannon’s takings
‘were being discovered; Terry Brown {“Brown”) in tax matters related to his rights of first

refusal under the AG’s 2008 settlement.? There was no basis to withhold them.

* In 2007 BC, then Powell Goldstein, represented felon David Cannon, who had stolen $17
million from funds James Brown devised to his charity; and Cannon’s co-trustee Albert Dallas in
an effort to move Brown’s 2000 Trust to Georgia as the funds Cannon had taken were being
discovered. On January 2, 2008 BC, still Powell Goldstein, and Bell, who signed the Wingate
Contract for Terry, filed U.S. Dist. Ct. Case 3:08-cv-00014-WOB (the “Forlando Federal Suit™)
secking to enjoin Brown’s 2000 Trust from taking any action until Cannon and Dallas were
reinstated as Brown’s trustee. BC then began representing TIBL, the investment group which
issued 3 letters of intent to buy the James Brown music empire for about $100 million in 2007
and 2008, and two letier of Terry to buy the tangible personal property at $2 million.
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SWB Disregards April Letter and Wilson, Disrupting FOIA for 7 % More Years

62. On April 24, 2013 the Attorney General made clear that SWB had no legal
authority to act for the State/AG.

63. The April 24, 2013 letter, first released under FOIA by the AG in 2020,
makes clear that from that date Tommie Rae was SWB's primary client, now holding an
approximately 46% stake in Richiand 4900.

84. SWB's undisclosed client, Forlando, held a 4.79% stake in Richland 4900
before Wifson v. Dallas, and now holds approximately 9%.

65. SWB's relafionship with Levenson, who signed the 40% Wingate Contract
for 11 Richland 4900 Plaintiffs, some of whom never knew they were named as parties,
‘and the 11 Richiand 4800 Plaintiffs SWB claims to represent, has become increasingly
problematic as all denounced Tommie Rae's spousal claims.. ‘

66. On May 8, 2013 the Supreme Court issued its final decision in Wilson v.
Dallas. The Supreme Court voided the AG's 2008 settlement and voided Bauknight's
PR/Trustee appointment, making clear that the $375 - $500-an-hour lawyers working to
enforce the AG's 2008 settlement were working for the Legacy Trust.

67. For the next 7 ¥2 years SWB used FOIA and the power and prestige of the
AG’s Office to benefit Tommie Rae and blame on Robert Buchanan and me the tax

problems and millions of dollars of damage caused by Tommie Rae and the AG’s 2008

setilement.

68. The final Wilson v. Dallas decision was issued on May 8, 2013.
69. Within two days SWB asked the Richland 4900 Court to stay my FOIA cases
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and Richland 4900.

70. SWB told the Circuit Court that the Supreme Court's omission of footnote 29
from the final Wilson v. Daflas decision indicated that the Supreme Court placed no
importance on the prompt conclusion of Richland 4900 or the FOIA cases. [ Lir. SWB,
5/13]

71. On May 28, 2013 | was present when SWRB's client Tommie Rae's, through
her personal counsel (Medlin), and Levenson announced to Judge Early in open court
their plan to disregard Wilson v. Dallas and reinstate the AG’s 2008 settlement which
had just been voided by the Supreme Court.

72. From 2013 until 2016 no hearing was held in my FOIA cases despite
numerous requests by my counsel. Within months after the stay was lifted, the Circuit
Court dismissed both cases.

73. My FOIA cases were remanded by the Court of Appeals in 2019, and today
SWB is still trying to evade its obligations under the Wingate Contract, and the
agreement and waiver of all of its private clients.

74. Since 2013, concealing the AG's April 24, 2013 tetter, SWB has used the
‘power and prestige of the Office of the AGI for the benefit of Tommie Rae.

75. SWB's claims about applicable court orders which the AG claims prevent
FOIA compliance are not correct.

The Claimed Confidentiality Order Related to the Afterman $4.7 Million Value is
Inapplicable and was Secured by Misrepresented Facts
76. Robert Buchanan and | were the ones who sought the original 2008
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confidentiality order on which the AG claims he cannot produce the Afterman $4.7
million Value, and the 2013 order, issued two years after my FOIA request, was based
on misrepresentations to the Court in an affidavit filed by Bauknight.

77. Bauknight has presented several problematic affidavits, including a 2012
affidavit that says he had managed the Legacy Trust in Richland County for 3 years and
a 2016 affidavit stating that the Legacy Trust never existed.

78. Bauknight also supported the AG's 2008 settlement in a deposition given in
August 2013 in which he called me dishonest and claimed that | (and presumably
Robert Buchanan) had “raped” James Brown's estate.

79. Bauknight, as shown in the media articles filed by SWB has claimed since
2010 that the Afterman $4.7 million Value is “under lock and key,” but it was created by
Afterman, who worked for the Legacy Trust from 2009 until 2013, and has worked for
.Jommie Rae from 2013 until 2020.[Exhibit B]

80. The public record, including Supreme Court filings by Tommie Rae's son,
show that Bauknight has shared the Afterman $4.7 million Value with numerous others,
and that all SWB clients used it to falsely accuse us of a federal felony.

SWB'’s FOIA Disruption Conceals the Tommie Rae/Afterman Deovaluation Scheme

81. The plan to devalue Brown's music empire to $24 million or less to discredit
"Bobadele” was the 2009 idea of Tommie Rae’s attorney, carried out by Afterman.

82. Relying on the Tennessee Case released in 2009 which dealt, in part, with
the IRS proceeding related to the valuation of royalties of songwriter Harlan Howard,
who died in 2002, Tommie Rae’s attorney stated to AG Jones and others:

L]

21

815

0S£0007dIZ10Z43SYD - SYT1d NOWNOD - ANYTHOM - Wd 266 81 98 020Z - A3 4 ATTVIINOYLOA I



Attached find a case hot off the press dealing with tax valuation issues

of the second greatest country music songwriter.. It is a treasure trove

of information for us, including (1) the method of valuation for songwriter
royalties...Based on the information in the opinion Bobadele has [sic] grossly
overvalued the estate for 708 purposes. The opinion deals only with royalties
and not image and likeness, which apparently was inapplicable to the decedent
songwriter, Of course, among ourselves, we are not sure we have the right

to image and likeness under SC law, s¢ any separate valuation of that should be
discounted accordingly [Medlin email of 8/30/09].

83. Tommie Rae’s devaluation proposal was not consistent with what Legacy
Trust attorney Wilkins told the Circuit Court the same month:

THIS ESTATE SHOULD BE AND COULD BE TODAY MAKING A LOT OF
MONEY OR BRING ITSELF UP TO MAKE A LOT OF MONEY JUST LIKE THE

" ESTATE OF MICHAEL JACKSON IS MAKING A LOT OF MONEY TODAY...
THIS STAY SHOULD BE LIFTED ...TO ENTER INTO VARIOUS BUSINESS
VENTURES FOR THE ESTATE; FOR EXAMPLE, MARKETING JAMES
BROWN'S MUSIC, MARKETING HIS IMAGE, HIS PERSONA, DEVELOPING
VIDEO GAMES WITH JAMES BROWN AS THE CENTRAL CHARACTER,
PRODUCING A DIGITAL REBIRTH OF JAMES BROWN JUST LIKE THE
BEATLES ARE DOING TODAY AND NEGOTIATING A MOVIE DEAL. WE'VE
HAD NUMEROUS OPPORTUNITIES TO ENTER INTO A DOCUMENTARY
SERIES...AND ALL THESE THINGS ARE JUST SITTING THERE READY TO
DO.

84. The Afterman $4.7 million Value is incorrect, and while generated to
damage Robert Buchanan and me, it also seriously damaged Brown's charity. ltis less
than what we brought in per year as PR/Trustees despite constant disruption, $7.83
million in 18 months.

. 85. The Afterman $4.7 million Value was never confidential under the Wingate

Contract or FOIA. It was created to help Tommie Rae and the Legacy Trust dismember

James Brown’s estate plan,
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86. James described its contents in 2013 to the Supreme Court, and Forlando
testified under oath that it is “bogus.”
87. Bauknight has taken no steps to keep it confidential, waiving any claim of

confidentiality even if the order for confidentiality had not violated Rule 11.

. Legacy Trust and Bauknight Use FOIA Noncompliance for Retaliation
88. In 2010 a Legacy Trust $375- $500-an-hour attorney, speaking primarily for
Tommie Rae and those taking 52 %% of Brown’s charity, told the Circuit Gourt of the

Wilson v. Dailas appeal:

THEY HAVE NO STANDING...VIRTUALLY NO CHANCE OF SUCCESS ON
THEIR APPEAL. THEY WILL NEVER BE ABLE TO OBTAIN RESINSTATMENT
AS PERSONAL REPRESENTATIVES. THE BENEFICIARIES DON'T WANT
[THEM]..

89. Tommie Rae’s lawyer also made clear the AG/Legacy Trust's plan to
retaliate against Robert Buchanan and me:

WE'RE UNANIMOUS AS MR. WILKINS POINTED OUT ON THIS ISSUE, WE DO
. NOT WANT THEM TO BE FIDUCIARIES AND IF THEY PREVAIL — IF THEY
WIN ON APPEAL AND THEN WE GO BACK AND TRY THOSE WILL AND
TRUST CONTESTS AND THEY WIN...AND WE TRY THE OMITTED SPOUSE
AND....AND THEY WIN THOSE, THEN EVERYTHING GOES TO CHARITY
WHICH YOU BELIEVE ACCORDING TO YOUR ORDER AND WE BELIEVE
ACCORDING TO THE LAW THAT'S EXISTED SINCE THE BEGINNING OF
COMMON LAW IN MY ESTIMATION THAT THE ATTORNEY GENERAL HAS
THE AUTHORITY TO REPRESENT THE CHARITIES IN THAT CASE.
THE ATTORNEY GENERAL DOESN'T WANT THEM. EVEN IF THEY WIN
ALL THE WAY OUT, THE ATTORNEY GENERAL WOULD BE THE LAST
PERSON STANDING AND THE ATTORNEY GENERAL'S OFFICE DOES NOT
WANT THEM AS FIDUCIARIES. { Tr. 9/09, Case 1647, P. 33]

90. And an Assistant to AG Jones stated:
23

817

0SE000vdOZLOZHASYD - SYITd NOWWOD - ONYTHOR - Wd 256 81 980 0202 -~ 3114 ATIWOINOYLOT T



.30, LIKE I SAID, I DON'T WANT TO PLOW THE SAME GROUND THAT MR.
. WILKINS AND MR. MEDLIN DID, BUT WE DO INCORPORATE THEIR
ARGUMENTS.

91. | believe that the October 2020 Documents make clear that SWB's FOIA
disruption and the AG's FOIA noncompliance have been essential to the retaliation by
the AG, Tommie Rae and those aligned with here in Richland 4800.

The Solicitor General Confirms that Richland 4900 is Extraordinary

92. Like me, the Solicitor General finds Richland 4900 to be unique. In his 2017
deposition, the following took place::

12 Q. Do you know of any lawsuit ever where a parson
13 appears as a plaintiff and is not a plaintiff --
14 MR. SMITH: Object to form and scope.
. 15 Q. -- other than the Wingate lawsuit?
[Objections]
21 A. I would say this: That was a very unique case in
22 terms of the charitadble beneficiaries. I know --
23 1 know of no other where that has been done.
24 Q. So let me be clear. In your 40 years of practice,
25 you've never seen a case where a person or entity
Page 15
1l is named as a plaintiff, but claims not to be a
2 plaintiff?
[Objections]
8 A. In my 40 years, I have never known of a case like
9 that..
11 and the settling parties were named as in the
12 caption of the complaint at the twelfth hour. I
13 know of no other like that. I -- I do not.

93. | believe that SWB’s attempt to be involved in my FOIA cases for the benefit
‘of Tommie Rae make Richland 4900 more unique and more troublesome.

94. Mr. Bauknight, however, did not agree in a deposition | took that the FOIA
24
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disruption by SWB was inappropriate:

5
6
7
8
9
10
&l
12
i3
14

Q. Was the purpose of trying to intervene in FOIA
suits to prevent release of the Wingate contract,
the $4.7 million appraisal and the so-called Hynie
diary?

A. Well, documents that belong to the estate and
trust are not subject to FOIA. And no one
asscclated with the Attorney General. . .
has
any of those documents. And the estate and trust
is not subject to FOIA.

The False Felony Claim Alone Merits Release of the Afterman $4.7 Million Value

95. Russell Bauknight, a CPA, when questioned about the false felony claim in

his depos

ition which | took, denied it, after the following exchange took place:

Q. . . . You have accused me both

outloud and in pleadings on Page 9 of artificially
inflating the reported value of the estate without
any substantiation and without any consistency for
the purpose of justifying their claim -- that

would be Mr. Buchanan and me ~- for approximately

85 million. If we overstated the value of James
Brown's assets by $79 million, for the purpose of
securing a five nmillion-dollar fee, would that
constitute a felony under the federal law?

MR. BLACK: Object to form.

Q. If you know?

A. Number one, Ms. Pope, I'm not a lawyer. Number
two, commissions earned in South Carolina don't
fall under federal law and I believe if you're
saying I've accused you of a federal felony,
you're making that up pure and simple.

Unlike Bauknight, the Governor, a former U.S. Attorney, agreed to the

seriousness of the faise felony claim, which was discussed in his deposition:

25
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Q. Okay, right. Now, I'm just going to show you

10 Exhibit 12 and that’'s just to -- I know you're an
11 old prosecutor and I'm not, but it is a crime to
12 make a false statement on a Federal Estate Tax

13 return to receive a benefit. You'd agree with me
14 on that, wouldn't you?

15 A. Yes, it's a crime to file a false tax return

16 period. Right.

17 Q. Period. Good.

18 A, Whether you're getting a benefit or not, I

19 presume.

20 Q. Right., So if someoOne ware to accuse a lawyer who
21 -~ whose livelihood rest on fair dealings with the
22 IRS of overstating James Brown's assets by

23 $79 million for the purpose of receiving a

24 $5 million commission, that would be a very

2% serious charge wouldn't it?

Page B84

[Cbijections]

3 A, The question again, please,.

4 Q. If someone were to accuse a lawyer whose practice
5 relied on fair dealings with the IRS of having

6 intentionally overstated James Brown's assets on

7 the Estate Tax Return, by $79 million for the

8 purpose of achieving a $5 million commission, that

9 would be a very serious allegation wouldn't it?

[Obijections]

12 A. Well, there are lots of parts to that question,
13 but accusing a lawyer of filing any sort of false

14 return is -- is serious.

15 Q. Very serious, isn't it?

16 A. Well, serious or very serious or maybe very, very
17 serious. It's serious.

Tommie Rae's Son Reveals Details of the Afterman $4.7 Million Value
97. Bauknight told the federai court that he had kept the Afterman $4.7 million
Value confidential, but five months earlier James told the Supreme Court:

Effectively, the appraisal...which is for the date of death value,
26
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*

98.

9
10
11

12

13
14

15

16
17
18
19
20
21
22
23
24
25

My Personal Knowledge of the Nonconfidential Documents as of May 26, 2009

99. When 80 Boxes of Brown Historical Documents became available by Order

shows the royaity stream belonging fo the estate worth
approximately $4.7 million, which is the fair market value of the
royalty stream, less outstanding associated debt of approximately
$19 million arising from bonds secured by the royalty stream. Thus,
without the bond debt, the date of death value of the royalty stream
would be approximately $24 million, a valuation derived from taking
the royalty stream up to the termination dates and discounted back for
the present value purpose. Seen in this light, the $4.7 million date of
death valuation for the royalty stream. . . does not seem as counter-
intuitive as it might otherwise to a layman guessing what the value of
the estate might be.

The AG’'s 2017 depositicn, which I took, shows:

Q. Have you investigated that Myr. Medlin,
Mr. Bauknight, and the AG's staff and Nexsen Priet
were working on the devaluation of Brown's music

empire to $4.7 million at the same time Mr. Medlin

and your senior assistant, Sonny Jones, were
working with the law firm of Ken Wingate to sue
Adele Pope and Bob Buchanan for not accepting a
hundred million dollar offer for James Brown's
assets?

A, I'm going to reread the question because it ~--
Q. Please. It's cquestion forty-three.

A. Yeah, you've asked me if I've done an
investigation in a very long sentence or two, and
I'm just not aware of the --

Q. Certainly. Is an important. Take your time.
Forty-three.

A. I will restate, I have no personal knowledge that

1 can recall.

of Judge Early on August 10, 2007, but with our rights as SAs to declare certain

documents confidential, we favored some confidentiality.

27
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100. After becoming PR/Trustees we determined that uncovering of fréud.
including the $17 million Cannon had taken, and keeping the AG abreast of our
actions, was more important than confidentiality, and we conducted an open
administration policy until May 26, 2008, allowing everyone access to copy virtually
everything except the so-calied "Hynie diary,” which was under what we thought was
a brief gag order.

111. We tumed over 145 boxes of NONCONFIDENTIAL documents to
Bauknight immediately after he took over as trustee of the Legacy Trust (his
PR/Trustee appointment was declared void by the Supreme Court).

112. Bauknight agreed to keep these documents available to use, but did not.

113. Beginning in 2011 the AG and Legacy Trust $375- $500-an-hour lawyers
began declaring documents that had been public for years as confidential if they
showed that Tommie Rae was not Brown's spouse or that the AG’s 2008 setftiement
was a bad idea.

114. That practice continues today both in civil suits and under FOIA.

115. SWB was allowed five days in May 2017 to review more than 120 boxes of
public documents | have gathered in my defense in Richland 4900, as well as more
than 50 CDs of public documents | have had to gather.

116. 1do not believe the AG or any SWB lawyer has knowledge of the claimed
confidentiality orders on which SWB has counseled the AG to rely.

117. 1 am informed and believe that exemplary legal fees consistent the hourly
rate the State/Attorney General allowed Legacy Trust attorneys to charge to disrupt

28
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FOIA, not produced until October 2020, would be appropriate in my FOIA cases to
help prevent the Attorney General from violating his own FOIA policies and FOIA in

the future.

FURTHER DEPONENT SAYETH NOT.

@de@lélf’gsh

Adele J. Pope

2020
[{N@N g
ary PUbJIE for South Carlin

My commission expires: 2. 27/ 1927

SW RN ;0 EBEFORE ME THIS

29
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ELECTRONICALLY FILED - 2020 Dec 18 5:57 PM - RICHLAND - COMMON PLEAS - CASE#2012CP4000350

Exhibit A
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EXHIBIT F

. UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

DEANNA BROWN-THOMAS, an individual;
<YAMMA BROWN, an individual; VENISHA
BROWN, an individual; MICHAEL D. BROWN, an
Individual; NICOLE C. BROWN, an individual;
JEANETTE MITCHELL BELLINGER, an
Individual; SARAH LATONYA FEGAN, an
Individual; CIARA PETIT, an individual; and
CHERQUARIUS WILLIAMS, an individual,

Civil Action No. 1:18-cv-02191-JMC

DECLARATION OF PETER
AFTERMAN

Plaintiffs,
v,

TOMMIE RAE HYNIE, a.k.a. TOMMIE RAE
BROWN, an individual; JAMES J. BROWN, II, an
Individual; RUSSELL L. BAUKNIGHT, as the
Personal Representative of the Estate of James Brown )
And Trustee of The James Brown “I Feel Good” Trust;)
DAVID C. SOJOURNER, JR., as the Limited Special )
Administrator of the Estate of James Brown and )
Limited Special Trustee of The James Brown and )
Limited Special Trustee of The James Brown “I Feel )
Good” Trust; and DOES 1 through 10, inclusive, )
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

I, Peter Afterman, declare as follows:

1. I'have personal knowledge of the facts herein and if called as a witness would so testify.
. 2. As0f2013, ] have assisted Tommie Rae Brown and her counsel with advice as to music
rights matters, including copyright matters and termination right matters. My assistance
as an agent involved helping her counsel provide her with their legal advice about music,

copyright, and termination matters.
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct and that I executed this Declaration on this 2nd day of September,

2020, at Los Angeles, California.

. Peter Afterman
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829



Tn therfnpreiie:Coure:

Fcﬁ_qr_t CaneiNog. 2013-CPL02:02849 5
Agpellate(iﬁsemozolsoozﬂ?
App,ellate Ca

5e'No.: 2018:001990 (S

2013-CR-02:-02850

Gourtiof Appesls)

eme:Court)

IitRe; The Eytate-of Jumes Browri,alk/aames Josephi Brown,.

TFomimie RacBrown ... TG g e g SN n e g

SRRt AL e Pl AR L AR T LTI TE SR SYTL P IV D

‘Dayid G Sajoiitneér; Ji;inthisicapacity-as Limited

Tri i et ]

-h...-.‘, Eagitg arar st

-Sp ecial Admzn1strator*andJL_i':_n;ijt'éd_’;_Sj;j;eEj'eﬂ“I Tustée;

DeannaBrown:Thoiting;; Yaitihashtowh, VemshaBrow,

830

ey Brown, Terrs Browit, and; Dar L BIOWIL 1 .u:c.ivi v ivesioorisssiceioissens

P SANETY, PERPITEAY W Sy Respondent ;

irorio. RESpondents below,

0S€0007dO2T0Z#3ASVI - SYA1d NOWINOD - ANVTHOIA - INd £S:S 8T 99d 020¢ - d31Id AT1VIINOHLD3 13



Sesinsssrdivecinaioviesnn .-...A‘.ﬁpe-uants- .

AffidavitofPeter Afterman

831"

0S€£0007dDZT0Z#3ASVD - SYAT1d NOWWOD - ANV THOIY - Wd £S:SG 8T 93A 020¢ - A37TId ATTVOINOYLO31T



-

wn' j f amé“s ‘ﬁf{)"ﬁh‘&m" 'm' sp" use, the Chantable Trust.
i ' the ownprshlp of
Cprmght faw

survm_xfrg *é’pousc,féll of thieten

Hiamin,

- riaiftime, for the owiers ofieopye
;;éi”rs),;g faiw backethe cop Fighit A8signinents s

obpartof e f,mteeor 'I‘nusf,euor*ca fiiéb’ be,
e t. a

riation rightsiare: ewned by t_he,wmter _ ‘nfestaxe;

Ok 3 e & ! ¥ %
Mrs @rown, 131not|t‘heasurv. ig spouse,.ﬂledxCh ta‘ble Tius

oo ey

6. lagi'éeawnh tii é Gt j i, 1 thc‘_Settlement Agreement: ‘tHat.the tefmination, nghts for-

J"" > B l'ﬂltggs;ef ions o "_ljgrs.. ; heap.l'oceeds ﬁ'omethese temnnated

0S€0007dO2T0Z#3ASVI - SYA1d NOWINOD - ANVTHOIA - INd £S:S 8T 99d 020¢ - d31Id AT1VIINOHLD3 13



“1‘- Ch“abie'rruﬂw-llmew 16l Ve, anyproceeds i dié.

i b ACL Y ]

MY-mmm:ss_;qngxpmn
PR L g
RN 7 g
T "M b '

833

0S€0007dO2T0Z#3ASVI - SYA1d NOWINOD - ANVTHOIA - INd £S:S 8T 99d 020¢ - d31Id AT1VIINOHLD3 13



Attorney General of South Carolina,

Defendants.

STATE OF SOUTH CAROLINA ) - |
} IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
)
Adele J. Pope, ) Case No. 2012CP4000350
)
Plaintiff, )
) RESPONSE TO POPE’S PROPOSED
V. ) ORDER, SUPPLEMENTAL
) MEMORANDUM AND AFFIDAVIT
Alan Wilson, in his capacity as )
)
)
)
)

Plaintiff's Proposed Order should be rejected as it provides no valid response to the
Attorney General’s Proposed Order, and her Supplemental Memorandum and Affidavit should
be rejected as irrelevant and untimely.

SUPPLEMENTAL MEMORANDUM AND AFFIDAVIT SHOULD BE REJECTED

The Attorney General objects to Plaintiff’s Supplemental Memorandum and 29 page
affidavit with 11 pages of exhibits filed afler this case was heard and the Court directed the
parties to submit proposed orders. Without autherization or a request for leave to file, she
submitted these documients after the record was closed in this case and the parties were directed
to submit proposed otders. Moreover, the documents add nothing to this case. Much of the
affidavit is an irrelevant rehash of Plaintiff’s version of history that she has recounted in her
numerous affidavits that are already subject to motions to strike. Nothing in the affidavit is new
information that became available to Plaintiff after the hearing in this case. Plaintiff requests
relief that goes beyond the scope of her own proposed order, her Complaint as well as FOIA in
asking for-a sworn detailed certificate of the Attorney General regarding withheld documents and

the imposition of “exemplary damages.” The affidavit and memorandum should be rejected as
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untimely and irrelevant to the disposition of this case. Should the Court want a more detailed
response, the Attorney General’s Office will be glad to submit one upon request.
PLAINTIFFS PROPOSED ORDER SHOULD BE REJECTED.

Plaintiff asked for the following documents in a June 30, 2011, letter addressed to the
“Custodian of Records of the Office of the Attorney General™

1. The final and all drafts, signed and unsigned, of the James Brown Legacy Trust.

2. 'All correspondence, email and/or other communications between any member of

the Office of the . . . Attorney General and Russell L. Bauknight between August 1, 2010,

and May 4, 2011 related to the value of the assets of the Estate of James Brown and / or

the James Brown 2000 Irrevocable Trust.
The Office of the Attorney never received this letter.

Plaintiff says that the Attorney General’s Office was aware of the request, but awareness
is not the same as receipt. Tracy Meyers of the Office of the Attorngy General (OAG) wrote
Plaintiff on August 5, 2011, that the Office had not received that request, which Plaintiff had
referenced in a motion in another case, and that if she would forward the request, a response
would be expedited.  According to Ms. Meyers’ affidavit of October 20, 2011, records of the
OAG did not show that the leiter had ever been mailed or delivered to that Office. Without
proper mailing or delivery of the FOIA request to the OAG, the requiremeénts of FOIA were
never triggered.

Section 30-4-30(c) is quite plain in limiting duties to respond to FOIA requests to receipt

g

of a written request. (“(c) Each public body, upon wri

P RN ASE 2

en request for records made under this

chapter, shall within fifteen days (excepting Saturdays, Sundays, and legal public holidays) of

the receipt of any such request notify the person making such request of its determination and the

reasons therefor.” (emphasis added). The Office of the Attorney General never received the
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FOIA request by mail or delivery. Attaching the request to this lawsuit over alleged failure
respond to the request, is not sufficient to require a response under FOIA.

Plaintiff says that the Attorney General admitted that a copy of the letter was mailed to

Sweeny Wingate and Barrow, but his Answer denied that doing so was compliant with the

statute which requires that the agency receive the letter. The letter was addressed to the
“Custodian of Records™ at the Office of the Attorney General not to SWB, and does not show on
it that the firm was being copied. Moreover, SWB was not authorized to receive and respond to
FOIA requests for the Attorney General.

Plaintiff notes that the Attorney General did not raise this defense in his Motion to
Dismiss. He did not do so because that Motion was based upon the limited grounds of improper
venue and the pendency of another action between the parties under Rules 12(b)(3) and (8). The.
Attorney General raised the defense in opposition to Plaintiff’s Motion for Summary Judgment.
and in a Motion to Amend Motion to Dismiss due to lack of subject matter jurisdiction. He also
raised the defense in his answer.

The authority to sue under FOIA is limited to actions “to enforce the provisions of this
chapter in appropriate cases . .. .” §30-4-100. Therefore, no basis exists for enforcement when
no “receipt” of “written request” has occurred (§30-4-30(c)), and subject matter jurisdiction is

lacking. Gasparuiti v. U.S., 22 F.Supp.2d 1114, 1116 (C.D.Cal.,1998).! Plaintiff tries to

! “In order to maintain a judicial action under FOIA, a plaintiff must first request
documents from an administrative agency and if his request for documents is refused must
exhaust his administrative remedies before filing a court action . . . , Where a plaintiff has not
complied with these procedures, district courts lack jurisdiction over the claim under the
exhaustion doctrine and will dismiss the claim for lack of subject matter jurisdiction.”
Gasparutt, supra. Although this California District Court decision is not binding on this Court, it
is consistent with this Court’s conclusion that Plaintiff cannot enforce FOIA in this action when
she has not complied with that statute, herself.

3
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distinguish Gasparatti as an exhaustion case, but the requirement for exhaustion recognized by
that Court came after the initial requests for docursents. 22 F. Supp. 2d 1114, 1116 (“In order to

maintain a judicial action under FOIA, a plaintiff must first request documents from an

administrative agency and if his request for documents is refased must exhaust his administrative

remedies before filing a court action.”). Plaintiff never first requested the documents at issue and

instead proceeded to sue.

Because of the proposed ruling that the Court lacks subject matter jurisdiction and

Plaintiff has failed to state a cause of action in that the Attorney General did not receive the
FOIA request by mail or delivery, we do not address Plaintiff*s other arguments including those
regarding the motions to strike herein. Should the Court want to consider those arguments, we
respectfully request the opportunity to respond to them.
The Attorney General respectfully requests that this Court consider signing his proposed

order.

Respectfully submitted,

{8 3. EMORY SMITH. JR.

S.C. Bar No. 5262
Deputy Solicitor General

ALAN WILSON
Attorney General

ROBERT D. COCK
Solicitor General
S.C. BarNo. 1373

Office of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211

Phone: 803.734.3680; Fax: 803.734.3677
Email: esmithi@scag.gov

January 19, 2021 ATTORNEYS FOR THE ATTORNEY GENERAL
4
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) Civil Action No. 2012-CP-40-0350
)
Adele J. Pope, )
Plaintiff, ) PLAINTIFF'S RESPONSE
) TO ATTORNEY GENERAL'S
V. ) RESPONSE TO PROPOSED
) ORDER, SUPPLEMENTAL MEMORANDUM
Alan Wilson, in his capacity as )] AND AFFIDAVIT
Attorney General of South Carolina, )
)
Defendant. )
)

Plaintiff Adele J. Pope (“Plaintiff”) submits this return to the response of Alan Wilson,

in his capacity as Attorney General for South Carolina (the “AG"). Plaintiff submits that her
filings are appropriate and that her proposed Order fully and correctly addresses the issues
before the Court herein.

As to the AG's assertion that the record in this matter is “closed,” Plaintiff notes that
the AG has not cited any law, rule or case in support of his allegation. Further, Plaintiff
submits that the record remains open until this Court issues its decision on the merits of this
case. See Brailsford v. Brailsford, 380 5.C. 443, 669 S.E.2d 342 (Ct.App. 2008) (Holding that
the trial court’s ruling is not made until a written order is entered).

In regard to the AG’s assertions that the AG’s alleged non-receipt of the initial 2011
FOIA request herein deprive this Court of subject matter jurisdiction, Plaintiff incorporates
the content of her proposed order as submitted, which would fully and appropriately dispose
of this issue,

Finally, Plaintiff brings to the attention of the Court a case decided by the South
Carolina Court of Appeals which:may bear on certain issues addressed in this case. That case,
decided after the hearing and filing of proposed Orders herein, is Ballard v. Newberry County

1

b
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{Op. No. 5787, S.C. Ct.App., January 13, 2021}, which holds in pertinent part:

There is no denying [the Public Records actand FOIA] are related to each other.
The Public Records Act imports from FOIA the definition of "public record §

30-1-10(A). Public records are a large part of how FOIA furthers its announced
purpose: to ensure "that public business be performed in an open and public
manner[.]" S.C. Code. Ann. § 30-4-15 (2007). To that end, FOIA grants citizens
the right to inspect public records, copy public records, or receive public
records electronically. S.C. Code Ann. § 30-4-30(A)(1) (Supp. 2019). Certain
records are exempt from disclosure, but that does not diminish the point,
There is little value in the right to inspect public records if there are no public
records for citizens to inspect.

Because the AG has never made a full and proper FOIA response to Plaintiff, instead
litigating for nearly a decade abotit, among other things, whether his office directly received
a FOIA request of which it was undisputedly aware, Plaintiff submits that her proposed order
grants the necessary and proper relief herein and sets out an organized and efficient
procedure therefor. Plaintiff has suggested the same procedure used by the Newberry Court
of Common Pleas in disposing of a 2012 FOIA suit against the AG regarding some of the same
documents at issue herein (which suit, Plaintiff notes, was concluded in 2015). See Exhibit 1
(Order of the Honorable Eugene C. Griffith, Jr,, dated September 19, 2014) and, as Exhibit 2
(Order of the Honorable Eugene C. Griffith, |r, dated January 14, 2015).

Plaintiff bases this return on the entire record herein, including the Memorandum and

Affidavit of Adele J. Pope filed in December 2020.

Respectfully submitted,

s{/Adam T, Silvernail
Adam T. Silvernail
Law Office of Adam T. Silvernail, LLC
1905 Marion Street (29201)

Post Office Box 7995

Columbia, South Carolina 29202-7995
Telephone: (803) 779-1770
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illawfirm.com

Attorney for Plaintiff

adami@silverr

January 29, 2020
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STATE OF SOUTH CARGLINA
COUNTY OF NEWBERRY
iN THE COURT OF COMMON PLEAS

Susan D, Summer

FORM 4 _
JUDGMENT IN A CIVIL CASE

CASE NO. 2012 CP 36-00688
Alan Wilson, Attorney General of SC

e

'PLAINTIFF(S)

eI H RV ——

“DEFENDANT(S)

—

| Submitted by: Defendant

s AR o

or
_ L] Self-Represented Litigant

N o

DISPOSITION TYPE (CHECK ONE) _
JURY VERDICT. This action came before the court for a trial by jury, The issues
have been tried and & verdict rendered.

DECISION BY THE COURT, This action came to trial or hearing before the court.
The issues have been tried or heard and 4 decision rendered,

ACTION DISMISSED (CHECK REASONY: [T} Rule. 12(b), SCRCP; [ ] Rule 41(a),
SCRCP (Vol. Nonsuity; [ ] Rule 43(k), SCRCP (Settled); [] Other

ACTION STRICKEN (CHECK REASON): ] Rule 40(j), SCRCP; [ ] Bankrupicy;
[1 Binding arbitration, subject 1o right to restore to confirm, vacate of modify
arbitration award; [} Other

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOXY:

O 0O 00O

[ Affirmed; [} Reversed; [T] Remanded; [J Other

HOTE:  ATTORNEYS ARE RESPONSIBIE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ See attached order (formal order 1 follow) [ ] Statement of Tudgment

by the Court;

ORDER INFORMATION

This order B ends [] does not end the case.
Additionat Information for the Clerk :

I B W

‘ INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to réal or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A® in one of the boxes below,

Judgment fn Favor of
.. (List name(s) below)

2o |
Judgment Against | Judgment Amount To be Envolled !
(List name(s) below) __ {List amount(s) be!dwi
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The judgment information above ha% bcen prmnded by the submmmg party. Disputes com:emmg :he amounts contained in this
form may be addressed by way of motion pusssant o the SC Rules of Civil Procedure. Amounts o be cormpuiled such as interest
o1 additional taxable costs not available at the time the form and fingl order are submiited 1o the judge muy be provided 1o the
clerk. Ngpe: Titlp abgiryctges and researchers shonld refer to ihe official court order for judgment details.
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SCRCP Form 4C {10/2011)

“Judge Code Date
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For Clerk of Court Office Use Only

This judpment was entered on the- ‘Q‘I‘h day ofsg 201 L" ind a copy mailed first class or

placed in the appropriate atiorney’s box on this |CHi day O{Sﬁ(’t 20 l'«}— to attorneys of record or
{o parties (when appearing pro s¢) as follows:

_ThomasH.Pope,ttt_ _J. Emory Smith, Jr. “_mgh m&m
"P,0. Box 190 T PO.Box 11549
_Newberry, SC 29108 - Columbia, SC 92911 CngQg §0 2921
ATTORNEY (S) FCIR THE PLA!NTIFF(S) ATTORNEY(S) FOR THE DEFENDANT {8}
_Jackie Bowers {muon e
CLERK OF COURT
Court Reporter:
SCRCP Form 4C {19/2011} Page 2 of 2
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF NEWBERRY )
)
Susan D. Summer, ) Case No. 2012-CP-36-688
)
Plaintiff, )
)
v. ) ORDER oL
) % oo 7
Alan Wilson, in his capacity as ) PR AR
Attorney General of South Carolina, ) R N
) <y L5 o
Defendant. ) N o
e ) =
et

This Court previously issued an grder on July 8, 2014 directing the Defendant to pradace

documents referenced therein and denying the Motion to Intervene of Russell L. Bauknight, as
personal representative of the Estate of James Brown and trustee of the James Brown 2000 Trust,
Both the Attorney General and Bauknight filed motions to. aiter or amend that order. After
carefully considering memoranda and letter briefs regarding those motions and arguments at a
hearing on July 23, this Court denies the motions except that it rules that the Tommie Rae Hynie
Brown diaries are not public records, allows 30 days for production, makes modifications in the
process for considering documents alleged to be exempt and makes a few other modifications
consistent with this ruling. The contenis of the July 8 Order are set forth below with these
changes, and this Order shall be substituted for the July 8 Order.
BACKGROUND

Plaintiff, a citizen of South Carolina residing in Newberry County, initiated the with-in

captioned action on December 18, 2012, pursuant to the South Carolina Freedom of Information

Act, S.C. Code Ann. §§30-4-10 et seq. (Rev. 2007, Supp. 2013), hereinafter (FOIA), secking

e °
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declaratory and injunctive rclief. Defendant Alan Wilson is sued in his official capacity as
Aftorney General of South Carolina.

In her Complaint, plaintiff alleged that defendant had withheld public récords to which
plaintiff had requested access under FOIA in violation of the FOIA. Plaintiff alleged requests
under the FOIA on January 29,2012, March 1, 2012, June 10, 2012 and September 6, 2012,

On February 13, 2013, defendant moved to dismiss the Complaint or change vemze.

On February 15, subject fo the above motions, defendant answered denying that he had
violated the FOIA. He asserted plaintiff cannot obtain under FOIA documents as 1o which
disclosure or release is under the review or order of a court pending in another legal proceeding,
including but not limited to Bauknight v. Pope, Case No. 2010-40-CP-4900 ("Case 4900™).

The Answer asserts that defendant has responded to all requests and has supplied any
document it has except that it asserts that the Tommie Ray Hynie diaries and Wingate Contract
are harred from release by pending motions or court order.

Attached to the Answer were certain documents, including what defendant described as
the public portion of the Wingate Contract. Article III F. of the Wingate Agreement states in
relevant part:

Any material, data, files, discs, or documents created, produced or gathered by the

Special Counsel, or in special counsel's possession in furtherance of this

litigation...shall be considered the exclusive property of the State of South

Carolina. Special Counsel agrees to adhere to South Carolina's Freedom of

Information Act, South Carolina Code of Laws §§30-40-10, et. seq....

On February 27, 2013, plaintiff moved for summary judgment.

That same day, the South Carolina Supreme Court issued its first decision in Wilson v,

Dallas, 2013WL697042, February 27, 2013 (No. 27227). Fooinote 29 directed that case 4900

and certain FOIA cases should be "considered by the circuit court in the first instance.”

o
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In March 2013, defendant filed a Petition for Rehearing with the Supreme Court
addressing footnote 29. He advised the Court that he would shortly move to have the Attorney
General removed as a party to Case 4900. He also advised that he had no objection to the release
of the Wingate Contract and hoped "to have resolution of this matter in the near future.”

On April 16, 2013, Russell L. Bauknight, etc., moved to intervene. Bauknight asserted
that this case is an extension of the parties and issues involved in Case 4900, and an improper
attempt fo gain thrbugh FOIA matter which is subject to discovery motions in that case.
Bauknight asserted that plaintiff's FOIA requests should be denied and the case consolidated
with Case 4900.!

At the hearing on April 26, 2013, this Court orally denied the Attorney General's requests
to transfer this case to Richland County. Without ruling on Bauknight's motion to intervene, the
Court allowle,d his counsel to participate in the hearing.

At a status conference held on May 7, 2014, this Court invited the parties to make
submissions. In subsequent filings, the Court was asked to take judicial notice that the FOIA
maiters transferred to Richland County, one of which was consolidated with Case 4900, had not
been concluded. Discovery motions filed in 2010 related to some of the FOIA requésts had also
not been heard, and Bauknight is currently seeking a delay of both Case 4900 and the related
FOIA suits until all James Brown matters are concluded in Aiken County.

At the heart of this dispute is whether the Attorney General should delay or deny FOIA

compliance where the public documents sought are the subject of a pending discovery motion in

' On November 14, 2013, United States Magistrate Judge J. Gregory Wehrman ruled in a federat
case captioned Brown v.. Pope (Case No. 3:08-cv-14-WOB) that the retention agreement
between Brown trustee Bauknight and the Attorney General “is a public document due to the
involvement of the South Carolina Attorney General.” This agreement is one of the public
records sought by plaintifY in this case. It should be produced to plaintiff by the Attorney General
although Plaintiff has had the document since shortly after the November 14 ruling.

Geb)- 3l
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Case 4900;'or a discovery order in that (Case 4900) or any other casé. Related to that is whether
the James Brown Estate and Trust may intervene in FOIA suits to prevent release under FOIA of
public documents they are seeking to protect in discovery in a civil suit in which this plaintiff is
1ot a party.
DISCUSSION
In adopting the FOIA, the General Assembly found "that it is vital in a democratic
society that public business be performed in an open manner.” S.C. Code Ann, §30-4-135 (Rev.
2007). The General Assembly also adopted definitions to be applied in interpreting the FOIA.
For purposes of this litigation, the definitions of "public body” and "public record” are
most televant. As a constitutional officer, the Attomey General and his office are "Public
Bodies," and this status subjecis both to the full reach of the FOIA. S.C. Code Ann. §30-4-15
(Rev. 2007); Burton v. York Sheriff s Dept., 358 $.C. 339, 594 S.E.2d 888 (Ct. App. 2004).
Since plaintiff s requests were for access to public records, the statutory definition of "public
record" in S.C. Code §30-4-20 includes all "books, papers, maps, photographs, cards, tapes,
records or other documentary materials...prepared, owned, used, or in the possession of the
public body" as public records. It is clear that defendant has prepared, used or been in
possession of all documents requested by plaintiff. It is further clear from the Attorney General's
own standard litigation retention agreement that the documents in Wingate's possession belong
to the State, are public records, and are subject to the FOIA,
Defendants claim that FOIA requests must be delayed or denied if there is & pending
discovery motion in an unrelated case is inconsistent with both the letter and spirit of the FOIA.

As the U.8. Circuit Court for the D.C, Circuit has held with respect to federal FOIA matters in

‘R4
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North v. Walsh, 881 F.2d 1088 (D.C. Cir. 1989), the FOIA and discovery are parailel courses.?
Each must be considered separately.

The fact that Bauknight's discovery motion has not been resolved since 2010 makes it
clear that the FOIA would be crippled if a public body could refuse to release documents based
on discovery disputes or orders in other cases. The purpose of the FOIA is set out as follows in
§30-4-15: "..itisvital in a democratic society that...it is possible for citizens...at a minimum cost
or delay [get]...access to public documents...."

The facts are clear: plaintiff is a South Carolina citizen. She is a journalist. She made
proper FOIA requests to the Attorney General, who is subject to the FOIA. Intervention by
plaintiffs in Case 4900, or any other suit where the same documents are at issue, is not

authorized by the FOIA. To allow such intervention would defeat the purpose of FOIA. The
motion to intervene is denied. The defendant's motion for judgment on the pleadings is denied,
and plaintiff’s motion for summary judgment is granted. The documents should be forthwith
produced by defendant for inspection and copying except for the Tommie Rae Hynie Brown
diaries because they are barred from disclosure by the Orders of the Honorable Doyet A. Early;
In re; The Estate of James Brown, Aiken County, 2007-ES-02-0056 / 2007-CP-02-0122).

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
1. The motion of Bauknight to intervene is hereby denied.

2. Defendant shall, within 30 days, produce to plaintiff all documents responsive to all

FOIA requests of plaintiff (from the date of the respectivé requests to the date of this Order)

% *Then Circuit Judge Ruth Bader Ginsburg wrote this decision jn which the Court found that
Oliver North was entitled to public documents under the FOIA, even if those documents were
not discoverable in non-FOIA litigation. Id. at 1099.

e ln
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which are under the custody or control of the Attorney Genetal, or which the Attorney General
has prepared, owned or used.
3 To the extent defendant asserts that it should not be required o preduce any document
which his office has prepared, owned, or used, the document shall be marked as exempt and be
produced (o this Court under seal for review. The sealed docurnents shall be accompanied by a
list of the documents containing 2 description consistent with the description of privileged
documents under Rule 26(B)(5)A), SCRCP and the reasons why Defendant believes they are
exempt.
4. The list of exempt documents shall be provided to Counsel for the Plaintiff and
Bauknight and shall be the subject of a hearing to be held within thirty days of the production of
the list.
5. Documents in the Wingate firm's possession that were prepared, owned used, possessed
or retained in whole or in part for the Atlorney General are subject to this Order and must be
produced. Any documents that the Defendant contends are exempt shall be treated in the same
manner as other exempt documents under paragraphs numbered 3 and 4 above.
6. Plaintiff s counsel shall, within thirty days, submit a statement of fees and costs requested
by plaintiff pursuant to $.C. Code Ann. §30-4- 100(b) (Rev. 2007). At the same time as the
hearing to consider exempt documents, this Court shall also issve a ruling as to whether Plaintiff

is entitled to attorney’s fees and costs for any documents produced which were not previously

supplied to her.

° gl ¢k
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7. This Court shall issue a final judgment after consideration of the above matters.
AND IT IS SO ORDERED.
_‘[_ ]o‘ EUGENE C“GRIFFITH, JR.
_ {@ -t L2014 JUDGE, EIGHTH JUDICIAL CIRCUIT

|

DSE000VADZL0ZHIASYD - SYTTd NOWWOD - ONVIHOIE - WV 1C-01 6Z uer 120z - 434 ATTIVOINOHLO33




ELECTRONICALLY FILED - 2021 Jan 29 10:21 AM - RICHLAND - COMMON PLEAS - CASE#2012CP4000350

EXHIBIT 2

851



FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF NEWBERRY ,
IN THE COURT OF COMMON PLEAS CASE NO, 2012 CP 36-00688
Susan D. Summer Alan Wilson, Attorney General of $C
R S == SRS e e NS T i
O o T T " Attorney for : B Plaintiff [j_”—iendant‘]
! Submitted bry: Plaintiff ot
i N . S [:] Self-Represented Litigant
DISPOSITI()N TYPE (CHECK ONE)
O JURY VERDICT. This aciion came before the court for a trial hy jury. The issues P
have becn iried and a verdict rendered. 5 =
| DECISION BY THE COURT. This action came to trial or hearing before the aour{' Sz '.:;1
The jssucs have been tried or heard and a decision rendered. = r;gI
O ACTION DISMISSED (CHECK REASQN): {1 Rule 12(b), SCRCP; [] Rule 4‘1(2 "c;; B !
SCRCP (Vol. Nonsuity; [} Rule 43(k), SCRCP (Settled); [ ] Other ] T
(] ACTION STRICKEN (CHECK REASON): [[] Rule 40(7), SCRCP; [1 Bankmptcy* ' ::, o g
R Binding arbitration, subject to right to reslore to confirm, vacate or modily "'"
arbitration award; [} Other ~N
3 DISPOSITION OF APPEAL TO THE CIRCUIT COURT {CHECK @EPLI_QABL,E_QQL% "

1 Affirmed; [ Reversed; [1 Remanded; [ ] Other
NOTE:  ATTORNEYS ARE RESPONSIBLE #OR  NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN TIIS APPEAL.

IT IS ORDERED AND ADJUDGED:; [X] Sce attached order {formal order fo follow) [}‘ Statement of Sudgment
by the Court:

ORDER INFORMATION
This order [X] ends [ does not end the case.
Additiona) Information for the Clerk :

o e 455 4 b <t IR S L e e—

" INFORMATION FOR THE PUBLIC INDEX 1
Complete this section below when the judgment sffects title to real or personal property or if any amount %
.. should be enrolled. I there is no judgment information, indicate “N/A” in one of the hoxesbelow. |
' Judgment in Favor of I Judgment Against | Judgment Amount To be Enrofled |

A N——
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| (istnamewbelow) | (Listneme@bolow) |~ (Listsountc) below)
| ; '3
SR N—— e _..WVM casen e s e sl

N o st St e N 38 g 2 At e b ot e e 5 Tww — et e <

: !f applicable, describe the property, including ax map information and addrcm “referenced in the order-

TR ]

The )udgmem information above has been pmv:dcd by the submumng party. Dispules ccmccmmg the amcunts conmmed m :hus
form may be addressed by way of molion pursuant to the SC Rules of Civil Procedure. Amionats to-be compoted such & intvrest
ar arldmnnal taxable costs not available at the time the form and final order are submitted to the judge may be provided to the

clerk. ¢ ab m and reseavrchers shauld refer to the official coust order fox judgment demails.
e 2454 OV16/2015

Cllfc}lt Couri.d’ndge ' Judge Code Date

SCRCP Form AC (10/2011)
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For Clerk of Court Office Use Only

This judgment was entered on the day of
placed in the appropriate attorney’s box on this
{0 parties (when appearing pro se) as follows:

, 20
day of

Thomas H. Pope, T

and a copy mailed first class or
, 20 Joatoraeys of record or

1. Emory Smith, Jr,

P.O.Box 190
_Newberry, 8C 29108 _
ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter:

SCRCP Form 4C (10/2011)

P.O.Box 11549
Columbia, SC92011 =
ATTORNEY (S) FOR THE DEFENDANT(S)

i s WMo £ e A

Jackie Bowers

CLERK OF COURT
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STATE OF SOUTH CARCLINA
In the Supreme Court

APPEAL FROM NEWBERRY COUNTY
Court of Common Pleas

Eugene C. Griffith, Jr., Circuit Court Judge © c; : rj
Appellate Case No. 2014-002222 I =2 .
e O o

-

Applicant for Intervention Russell L. Bauknight, as Personal Representative of the « - e

Estate of James Brown and Trustee of the }ames Brown 2000 Irrevocable Trust... Appeilan:c\z

IN R SUSAN Dl SUMIMIBE.coiii e et et acae s e et e e ee e et baeeaesas sasaaranerennas I:I.aiirll'tif'f,g:-;5

OF WhOM SUSAN D SUMIMIEE 1S..1urviiiiiecereraierei e s eesiiaetae st stteeeeee e e et et e e eeeea b arraneans Respondent,

v,

Alan Wilsan, in his capacity as Attorney General for South Carolina........................ Defendant.
AND

SUSAN D SUMIMIEE. ..o er et s e e e e me e e er s s vas et sett s abae s sasssts s bnnttasnsss Respondent

V.
Alan Wilson, in his capacity as Attorney General of South Carolin@...........ccocveeune.. Appeliant,

and Applicant for Intervention Russell L. Bauknight, as Personal Representative of the
Estate of James Brown and Trustee of the James Brown 2000 Irrevocable Trust.Cross-Appellant.

ORDER DIRECTING THE RELEASE OF DOCUMENTS UNDER FOIA
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This matter, now the subject of appeal', came before the Court for a hearing on

December 4, 2014. Present at the hearing were counsel for plaintiff and defendant, as welil as

counsel for Russell Bauknight, as Personal Representative of the Estate of James Brown and

' The proposed intervenor filed a Notice of Appeal dated 9-29-2014, and the Altorney general filed his Notice of
Appeal dated 10-16-2014 in the SC Conrt of Appeals. On 12/17/2014, the Suprcme Court issued an Order granting
plaintiff’s motion to certify, and the Supreme Court, which now has jurisdiction over the appeals uscd the above
caption. For this reason, both captions are utilized in this Order,

1 -0/l
@

854




Trustee of the James Brown 2000 Irrevocable Trust (“Bauknight”). The Court was presented
with three issues to be resolved.

First, on November 21, 2014, the plaintiff filed in this Court a petition to lift any stay
pursuant to Rules 205 and 241, SCACR. Secondly, there were two additional issues to be
resolved pursuant to this Court’s Order of September 19, 2014, In that Order, this Court
compelled Defendant Attorney General to produce documents responsive to plaintiff's FOIA
requests. The Order further directed that the defendant provide a list of any documents that it

considered to be “exempt” from FOIA on a privilege log and to produce said alleged exempt

documents under seal. Finally, the Order provided that this Court would consider the issue of
attorneys’ fees pursuant to SC Code §30-4-100.

For the reasons set forth herein, the Court grants the motion to lift the stay, if any
exists, as to both proposed intervenor’s and the Attorney General’s Notices of Appeal; it orders
all documents on the Attorney General’s privilege logs to be produced to plaintiff; and it rules
that plaintiff is the prevailing party and, thus, entitled to an award under §30-4-100 for fees and
costs. The amount of same will be deferred until the conclusion of the appeals.

LIFTING OF STAY
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The issue of lifting the stay arises by virtue of the fact that on September 29, 2014,
Bauknight filed a Notice of Appeal which he asserts stays the Attorney General’s compliance
under FOIA. In addition, on October 16, 2014, Defendant Attorney General filed his Notice of
Appeal. After the first Notice of Appeal was filed, the Court of Appeals issued an Order on

October 13, 2014, remanding this case for this Court to proceed with the hearing that it had
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originally scheduled for October 30 to consider plaintiff’s list of exempt documents and to
consider the issue of attorneys’ fees.

This Court believes that it may not be legally necessary to do so, but because the
proposed intervenor asserted at the December 4, 2014 hearing that he took the position that
the appeals “stayed everything,” this Court will grant the motion to lift the stay. It may be
redundant to do so, but plaintiff's counsel is correct that motions to lift stays originate,
pursuant to Rule 241, SCACR, with the lower court; thus, there is authority for this motion to be
granted. Any stay by virtue of the two Notices of Appeal should be lifted to proceed with FOIA
compliance,

“EXEMPT” DOCUMENTS

This Court has reviewed the documents presented under seal in Attachment G
and Attachment |. The Court did not find it necessary to consider the affidavits of Susan D.
Summer in its findings and its order herein. The Attorney General’s privilege logs show that all
of the documents produced under seal in both attachments are listed as being emails among
attorneys representing diverse parties in the James Brown litigation. The basis asserted by

Attorney General for his position that the documents on the two privilege logs are exempt from
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FOIA is that they are “work product.” It was argued at the hearing by the Attorney General

that because the emails on both privilege logs are among attorneys involved in the James

Brown cases, they are protected because of the “common defense” doctrine. The Attorney

General relies on Tobaccoville USA, Inc. v. McMaster, 387 5.C. 287, 692 5.E.2d 526 (2010} to

support his argument on the common interest doctrine. The Supreme Court recognized the

doctrine only in that case’s “narrow factual scenario”. The facts of that case, where the
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attorneys general of several states had an agreement to work together in a joint effort, are a far
cry from the instant case where lawyers for antagonistic parties are communicating about
public issues with the Attorney General. This Court believes that the common defense
doctrine as applied to work product is only available when a plaintiff is suing multiple
defendants, and the defendants’ attorneys are communicating about how to defeat the
plaintiff's claims — i.e., they have a common purpose. In the instant case the emails are among
(a) lawyers who are supposed to protect the estate plan {Russell Bauknight as Personal
Representative and Trustee); (b) attorneys who sought to orchestrate a settlement (the
Attorney General); {c) attorneys for those challenging the will {Louis Levenson, et al.); (d)
attorneys for a claimed spouse (Robert Rosen and Alan Medlin); and, (e) attorneys for one of
the heirs who claims a right to purchase the assets Brown gave to his charitable foundation
{Matt Bodman). This Court finds that there is no “common” defense privilege available in this
instance.

The applicable law, S.C. Code §30-4-40{a)(7), is that portion of FOIA which defines
exempt documents to include:

“(7) Correspondence or work products of legal counsel for a public body and
any other material that would viclate attorney-client relationships.”
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For the reasons set forth herein, none of these documents qualify as “work product” or as “any
other material that would violate attorney-client relationships®;” therefore, they should be

produced as public, non-exempt documents.

% To the extent the Attorney General contends that the emails on the privilege iogs are protected by the attorney-
cliem privilege, this privilege is a rule of evidence applicable to confidential communications within the
representation of a client. The sharing of information with adverse parties, as is the case here, abrogates the claim

of confidentiality and privilege.
vl
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{a)} Privilege Log Designated As Attachment G

This privilege log is identified by the Attorney General as emails relating to the
McMaster-Wingate Retention Agreement. It consists of a series of emails in the time period
May 14, 2010 through May 17, 2010 {plus two draft letters of the Attorney General to Russell
Bauknight). The emails are by and among persons who are attorneys for various parties in the
James Brown litigation ?

The McMaster-Wingate Retention Agreement was sought by Summer in her FOIA
requests {and in this suit}). The contract on its face confirms that it is @ public document and
subject to FOIA. The Office of the Attorney General released it only after a federal judge
summarily declared it to be a public document in a one paragraph order, acknowledging that it
was'public because of the Attorney General’s involvement. The Wingate Agreement authorized
and approved a suit to be brought by private counsel for the Attorney General representing the
Attorney General and the Legacy Trust created by the Attorney General. This suit was
commenced on May 19, 2010.

Plaintiff asserts that the emails in Attachment G, dated immediately before the suit was

commenced, are public.

3 (a) David Black and Freddie Kingsmore - attorneys for Russell Bauknight, the trustee and the PR of the James

Brown Estate, who has a duty to uphold the estate plan and enforce Brown’s “l Feel Good” Trust:

{b) Alan Medlin, Robert Rosen and Chris Paton — attorneys for a woman named Tommie Rae Hynie who claims
to be James Brown’s wife and therefare entitied to an outright share of the estate;

(c) Rett Kendall and Kenneth Wingate — attorneys with the Wingate firm who represent the Attorney General,
the Ltegacy Trust, Russell Bauknight and others in a law suit against the James Brown Estate’s former trustees;

(d) Louis Levenson and Lori Christman — attorneys for children wha are contesting the James Brown will;

(e) Matt Bodman and David Bell — attorneys for Tery Brown and Forlando Brown who assert ownership rights to
assets in the Brown Estate;

{f} Sonny Jones, Mary Frances Jowers and Bab Cook — attorneys in the Office of the Attorney General
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In his production response of October 15, 2014, the Office of the Attorney General
asserted that “no such contract [in case 4900} exists.” This is belied by the Retention
Agreement and the Complaint in case 4900. Because of the Attorney General’s involvement, it
is clear that emails among the Attorney General and the other lawyers with adverse interests to
the “I Feel Good” Trust, are public documents. Further, FOIA requires that for a document to
be exempt, it must “viotate attorney-client relationships.” This is not the case here.

In this Court’s Order of July 9, 2014, it was specifically ordered that

“[d]locuments in the Wingate firm’s possession that were prepared,

owned, used, possessed or retained in whole or in part for the

Attorney General was subject to this Order and must be produced.”

(emphasis added).
Since the Wingate firm brought the suit in case 4900 on behalf of the Attorney General and the
Legacy Trust {as well as for Russell Bauknight), and since the Attorney General contends that he

has never seen the agreement, these emails are particularly important as a matter of public

interest. See Wilson v. Dallas, 743 S.E.2d 746 (2013) {where the Supreme Court rebuked the

actions of the Attorney General for his role in orchestrating an improper settlement which
torpedoed the wishes of testator James Brown and was critical of the Attorney General’s role in
creating the Legacy Trust to do so}.

Accordingly, this Court finds and concludes that the documents listed on the privilege

log in Attachment G, which include 14 emails and 2 draft letters, are public and should be

produced to the plaintiff.
(b) Privilege Log Designated As Attachment |

The documents listed on this privilege log by the Attorney General are identified as

being a series of emails relating to “gag orders” on the Tommie Rae Hynie diary. These

6 S fj_{;
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documents are also a series of emails among persons who are attorneys for various adverse
parties in the James Brown litigation which were exchanged during the time period June 3,
2012 through June 6, 2012.

This Court initially ruled in its Order dated September 19, 2014, that the document
referenced as the Hynie “diary” was not to be produced under FOIA, based on the Attorney
General’s position that there was a 2008 gag order which prevented its release under FOIA. At
the time of this Court’s Order, it was not known that the Attorney General had the emails listed
on Attachment |.

Based on these facts, including that the gag orders have been largely ignored for five
years and based on the public interest in these diaries as evidenced by numerous recent
national articles, including articles in the New York Times® and the Columbia Journalism Review,
this Court finds that the emails surrounding said diaries are public and should be produced.

Once the additional context and contents of the emails in Attachment | are produced
under this Order, this Court will entertain a motion, if made by the plaintiff, to assert whether,

based on these emails and other facts, the diaries should be produced as public. If necessary,

this Court will conduct another hearing regarding the issue of whether the Attorney General
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should produce his copy of the Hynie diaries under FOIA.,

4 See www.nytimes.com/201 4/12/14/us/downbeat - legacy - for — James — Brown — godfather - of  soul — a — will —
in — deep — dispute. In that article, reporter Larry Rohter wrote that Hynie married Brown in 2001, that Brown filed
for an annuiment in 2004 when he lcarned Hynie was alrcady married to another man, and that later she signed a
document that she was “not the common law wife.” Rohter reported that she also signed a prenuptial agreement that
she was renouncing her interest in Brown’s estate. Given this public article about this public matter, which involves
the Attorney General, her “diary” may be relevant on the issue of her current claim to be his wife. As a journalist,
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DOCUMENTS NOT PRODUCED PURSUANT TO SEPTEMBER 19 ORDER

The Attorney General did not produce two categories of documents which were
requested by Summer and which appear to be public. These documents have been used and
arereferred to by the Attorney General in various court proceedings. These documents include:
the $4.7 million appraisal and the document creating the Legacy Trust and its amendments. In
its production filed with the Court on October 15, 2014, the Attorney General asserts that his
office never reviewed the $4.7 million appraisal and that there are no Legacy Trust documents.

This Court takes judicial notice of the fact that in the case Bauknight v. Pope and Buchanan

{case 4900} which was filed on May 19, 2010, Bauknight brought the suit both as trustee, on
behalf of the Legacy Trust and Attorney General Henry Dargan McMaster. Even though the
Attorney General (through Bauknight) is a named plaintiff in that suit, the Attorney General
asserts that no member of the Attorney General’s staff has seen the 54.7 million appraisal or
the Legacy Trust documents and that it has no documents to produce. It appears to this Court
that the appraisal has been referred to in court filings. It, and Legacy Trust documents, were
requested by plaintiff but not produced. The Order of September 19, 2014 required their

production, but they were not produced. Because the Attorney General claims that he does
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not have them, there is nothing further this Court can do on the state of this record. If, on
remand, the Supreme Court issues any directives on this issue, this Court will make whatever
rulings are needed at that time.

ATTORNEYS' FEES AND COSTS UNDER §30-4-100

Pursuant to this Court’s Order of September 19, 2014, counsei for plaintiff filed his

Affidavit in Support of Application for Attorneys’ Fees under S.C. Code §30-4-100{b), said
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affidavit being dated October 20, 2014. The defendant has not filed any opposition to that
affidavit. Plaintiff's counsel has advised the Court that, in view of the pending Notice of Appeal
by the Attorney General that it may be premature to issue a final award of fees and costs.

| This Court finds and concludes that the plaintiff is the prevailing party in this action and

is entitled to an award of attorneys’ fees and costs under the statute. In the case of Sloan v. 5C

Department of Revenue, 409 S.C. 551, 762 S.E.2d 687 (2014), the Supreme Court recently ruied

that the plaintiff was entitled to attorneys’ fees where the DOR was late in providing the
documents requested. In that case, the DOR did not render a final opinion within the 15-day
determination period of S.C. Code §30-4-30(c). Even though the DOR did ultimately respond by
producing the documents requested, Sloan was found by the Supreme Court to be the
prevailing party and entitled to reasonable attorneys’ fees and costs. In that case, even though
Sloan’s request for declaratory judgment was mooted by the production of documents by DOR,
Sloan was still entitled to recover attorneys’ fees and costs. The Court finds that Sloan is
compelling in this case where {3a) some documents were produced 11 months after this FOIA
suit was commenced® in another proceeding by an out-ofstate judge who found the

documents to be “public” and ordered them produced, and (b) after this Court ordered the
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production of documents in its September 19, 2014 Order, the defendant did produce

additional documents pursuant to that Order.

* Summer’s case was filed in December 2012. On November 14, 2013, United States Magistrate Judge J. Gregory
Wehrman ruled in a federal case captioned Brown v. Pope (Case No. 3:08-cv-14-WOB) that the relention agreement
between Brown wrustee Bauknight aud the Attorney General “is a public document due to the invelvement of the
South Carolina Attorney General.” This agreement is one of the public records sought by plaintiff in this case, and
it should have been produced pursuant to plaintiff’s letter request many months before her suit was brought,

<l } |
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This Court finds and concludes that the plaintiff is entitled to attorneys’ fees and costs
under the statute, and this Court will hold in abeyance its ruling on the specific monetary
amount of such fees and costs until all appeals relative to this case are concluded.

THEREFORE IT IS ORDERED as follows:

1. The plaintiff’s petition to lift stay is granted.
2. The documents listed on the Attorney General’s privilege log, Attachment G,
{14 emails and 2 draft |letters) shall be produced to plaintiff within 10 days of

this Order.

3. The documents listed on the Attorney General’s privilege log, Attachment |
12 emails) shall be produced to plaintiff within 10 days of this Order.

4. After plaintiff has reviewed the documents produced, she shail have 10 days
after receipt of 1 to request the production of
any additional documents sought in her Complaint, based on her review of
the documents produced.

5. Plaintiff is the prevailing party in this action under FOIA and is entitled to an
award of attorneys’ fees and costs; the Court will determine the amount of
fees and costs after all FOIA appeals are concluded.

Epken(erc G‘Tlfffl {7 /

Circuit Court Judge

AND IT IS SO ORDERED.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) Civil Action No. 2012-CP-40-350
)
)
Adele J. Pope, )
Plaintiff, ) PLAINTIFF'S REPLY TO MEMORANDA
)  OF DEFENDANTS
V. )
) y
Alan Wilson, in his capacity as )
Attorney General of South ) - =
Carolina and James Brown ) ' 2
Legacy Trust, by Russell L. Bauknight, ) 3
its Trustee )
Defendants. ) =
) I

In this FOIA case, Plaintiff Adele ]. Pope (“Plaintiff’) submits this briefin reply t((;)the
Memorandum of Alan Wilson, in his capacity as Attorney General of South Carolina (“AG”)
in support of his pending motions to amend, dismiss, for judgment on the pleadings and to
strike and in reply to the James Brown Legacy Trust’s Supplemental Memorandum in
Support of its Motion to Dismiss and in Opposition to Plaintiff's Motion for Summary
Judgment.

L. As to the AG’s Memorandum

In his Memorandum, the AG argues that he is entitled to prevail in this case because:
he claims not to have received Plaintiff's June 30, 2011 request until he was served with the
Summons and Complaint herein (to which a copy is attached); he claims not to possess the
$4.7 million appraisal of James Brown’s music empire and related documents; and he
asserts this case should be dismissed under Rule 12(b)(8), because the same or similar
claims are pending between the parties in another action.

In March 2013, the AG moved to amend his answer herein and produced certain
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public documents responsive to Plaintiff’s June 30, 2011 request which had not previously
been released to her by the AG.

By presenting public documents in this action, approximately a year and a half after
its inception, the AG has acknowledged that it did indeed possess responsive public
documents. In Sloan v. SC Dep’t of Revenue, 409 S.C. 551, 762 S.E.2d 687 (2014), our
Supreme Court found that a FOIA plaintiff was entitled to declaratory relief and attorneys’
fees even where the public body had produced the requested documents three weeks after
the plaintiff therein filed suit. Likewise, the AG’s delayed production of documents herein
moots nothing.

The AG further asserts that the Newberry County Court in a FOIA case to which
Plaintiff is not a party has found that the AG does not possess the $4.7 million appraisal of
James Brown’s music empire. First, Plaintiff is not bound by a finding in a case to which she
has never been a ﬁarty. Second, a public body need not possess a document to make it
responsive and subject to production under the FOIA. Instead, the FOIA requires a public
body to release all responsive public documents “prepared, owned, used, in the possession
of, or retained by a public body.” S.C. Code Ann. §30-4-20(c). The statute itself makes clear
that possession of a document is not a prerequisite to release under the FOIA. As set outin
Plaintiff's May 2, 2016 Memorandum, the AG moved the Supreme Court to accept the $4.7
million valuation i\n 2011 (see Exhibit A), and he also sued Plaintiff and Robert L. Buchanan,
Jr.,in 2010 for, among other things, presenting an inflated valuation of James Brown’s
assets for the purpose of securing a $5 million commission. If true, this claim by the AG
would constitute a Federal felony. In his Motion to Supplement the Record in Wilson v.

Dallas, the AG discusses in detail the basis for the valuation [see, e.g., footnote 3 on p. 6 of
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Exhibit A]. The Motion to Supplement is signed by Sr. Asst. AG C. Havird Jones, and makes
clear that the AG has “used” the appraisal.

The AG suggests that he need not produce documents which were later filed in
Summer v. Wilson, since those are available from the Court’s files. The AG points to no
exception to the FOIA, and Plaintiff is aware of none, which would exempt documents from
release because they are available elsewhere.

The AG takes the position that Plaintiff's case must be dismissed for lack of subject
matter jurisdiction, where he claims that he did not receive her initial June 30, 2011 FOIA
request. This argument is disingenuous where the AG was served with the Summons and
Complaint herein nearly five (5) years ago, and has still never made a proper FOIA
response to Plaintiff. S.C. Code Ann. §30-4-30, which sets out the procedure for making a
request for release of public documents under the FOIA, prescribes no particular form or
method for making a request, and Plaintiff’s June 30, 2011 request was attached to the
Complaint herein, which was served on the AG in August 2011.

In his Memorandum, the AG argues that he has produced all documents responsive
to Plaintiff’s requést for “the final and all drafts, signed and unsigned, of the James Brown
Legacy Trust.” Plaintiff notes that, even if the draft documents produced by the AG were in

fact all responsive documents, the AG did not produce those until approximately eighteen

(18) months after this lawsuit was filed. His initial response to this action was to move for

dismissal, asserting that Plaintiff could not seek documents from him under the FOIA in
light of then-pending discovery motions in Richland County Case No. 2010-CP-40-4900
(“Case 4900"). He continues to take that position in his May 2, 2016 Memorandum.

IL. As to the James Brown Legacy Trust’'s Memorandum

The James Brown Legacy Trust, created by former AG Henry D. McMaster (the
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“McMaster Legacy Trust”) argues that it should be dismissed because the McMaster Legacy
Trust “as challenged by Plaintiff no longer exists.” This argument completely overlooks the

fact that the McMaster Legacy Trust was created by the Attorney General. Plaintiff is

unable to find a published case, and the McMaster Legacy Trust points to none, in which the
question of whether a partially-charitable trust created by a public official, acting in his
official capacity on behalf of the State, could ever be considered anything other than a
public body. Instead, the cases cited by Plaintiff in her May 2, 2016 Memorandum show
that even modest in-kind support of an entity can justify a finding that it is a public body for
the purposes of FOIA.

Additionally, the McMaster Legacy Trust now appears to take the position that it
does exist and has existed, but is retroactively exempted from FOIA because the Supreme
Court invalidatedythe settlement which would have further funded it. A review of the South
Carolina Trust Code makes clear that a trust is created, even where its source of funding is
revocable and uncertain. The Reporter’s Comments to S.C. Code Ann. § 62-7-401 (2016)
make clear that “the property interest necessary to fund and create a trust need not be
substantial. A revocable designation of the trustee as beneficiary of a life insurance policy
or employee benefit plan has long been understood to be a property interest sufficient to
create a trust.” (See S.C. Code Ann. § 62-7-103(11) (2016), where property is defined.)
Likewise, the funding of the McMaster Legacy Trust, even if affected by Wilson v. Dallas,
was complete and the Trust created upon the signing of the settlement agreement in 2009.
The McMaster Legacy Trust may not now avoid the effect of the AG’s involvement just
because it did not turn out as he expected.

Further, the AG’s own public filings indicate that the McMaster Legacy Trust was

substantially funded prior to the Wilson v. Dallas decision. In their December 22,2010
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Brief, Respondents asserted:
The Settlement Agreement created an entity containing all of
Brown's probate and non-probate assets (Settlement Entity)
Additionally, the family members increased the Settlement Entity's
worth by contributing valuable assets, including federal copyright
termination rights....

The McMaster Legacy Trust goes on to argue that its creation by the AG is
insufficient to support a finding that it is a public body without a showing of public funds
passing to or through it. This is simply out of line with applicable case law (as cited by
Plaintiff in her previous filings), which makes clear that in-kind contributions are sufficient
to justify a finding that an entity is a public body.

The document attached as Exhibit A is one of a multitude filed in Aiken County and
appellate proceedings in which the AG’s office defends the existence and funding of the
McMaster Legacy Trust.

As to the McMaster Legacy Trust’s argument that Plaintiff is not entitled to her FOIA
rights as a result of the State, the McMaster Legacy Trust and others having sued her in
Case 4900, none of the authorities the McMaster Legacy Trust cites support the proposition
that any citizen is deprived of her FOIA rights as a result of her involvement in litigation
with the State.

Conclusion
For the reasons set forth above and in Plaintiff’s other filings herein, Plaintiff asks

that grant her summary judgment herein and deny the motions of the AG and the McMaster

Legacy Trust.
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May 16, 2016

Respectfully submitted,

Adam T. Sfivernail

Law Office of Adam T. Silvernail, LLC
1905 Marion Street

Post Office Box 7995

Columbia, South Carolina 29202-7995
Telephone: (803) 779-1770
adam@silvernaillawfirm

Attorney for Plaintiff
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