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From: Julia Childers

Sent: Tuesday, August 30, 2022 5:04 PM

To: 'Court Of Appeals Filings' <ctappfilings@sccourts.org>

Subject: RE: [EXT] RE: Clam Farm Partnership v. SCDHEC, et al.; Appellate Case No. 2022-000038 -
Record on Appeal Part 2 of 4

Apologies. It looks like Part 2 of 4 may not have gone through. Trying 1 more time.

From: Court Of Appeals Filings <ctappfilings@sccourts.org>

Sent: Tuesday, August 30, 2022 4:28 PM

To: Julia Childers <jchilders@barnwell-whaley.com>; Court Of Appeals Filings
<ctappfilings@sccourts.org>

Cc: dan.orvin@wbd-us.com; matthew.tillman@wbd-us.com; 'ashalio@bellsouth.net'
<ashalio@bellsouth.net>; jenkins@bestlawsc.com; sbrown@ycrlaw.com; crowh@ycrlaw.com;
Randell C. Stoney, Jr. <rstoney@barnwell-whaley.com>; John W. Fletcher <jfletcher@barnwell-
whaley.com>; Kathryn Smurro <ksmurro@barnwell-whaley.com>; Diana L. Murray
<dmurray@barnwell-whaley.com>

Subject: [EXT] RE: Clam Farm Partnership v. SCDHEC, et al.; Appellate Case No. 2022-000038 -
Record on Appeal Part 1 of 4

Dear Counsel:
The Court has received your filing. A stamped copy is attached for your records.

Thank you.

From: Julia Childers <jchilders@barnwell-whaley.com>

Sent: Tuesday, August 30, 2022 4:23 PM

To: Court Of Appeals Filings <ctappfilings@sccourts.org>

Cc: dan.orvin@wbd-us.com; matthew.tillman@wbd-us.com; 'ashalio@bellsouth.net'

<ashalio@bellsouth.net>; jenkins@bestlawsc.com; sbrown@ycrlaw.com; crowh@ycrlaw.com;

Randell C. Stoney, Jr. <rstoney@barnwell-whaley.com>; John W. Fletcher <jfletcher@barnwell-

whaley.com>; Kathryn Smurro <ksmurro@barnwell-whaley.com>; Diana L. Murray

<dmurray@barnwell-whaley.com>
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liens or materialmen’s liens, whether or not perfected, on or affecting any portion of the Property, and if
there shall be any such liens, Seller shall obtain the release of the same on or before each Closing so
that Buyer's owner's policy of title insurance shall contain no exception for such liens. However, any bills,
claims or liens relating to or arising from Buyer's pre-closing activities on the Property are expressly
excluded from the provisions of this warranty. In connection therewith, Seller agrees, at each Closing, to
execute any affidavits and/or customary agreements which may be required by Buyer's title insurance
company in order for Buyer to obtain from such title insurance company an owner's policy of title
insurance covering the Property being conveyed at each Closing without exception for mechanics’ liens
or rights of parties in possession.

(iv) To Seller's best information, knowledge and belief, there is no pending,
threatened or instituted foreclosure, condemnation or similar action or proceeding affecting the Property
or any part thereof.

v) Seller is a limited liability company duly organized and validly existing
under the laws of the State of South Carolina. Seller has the power to enter into this Contract and to
consummate the transaction contemplated by this Contract. The execution of this Contract and the
consummation of the transaction contemplated herein do not violate any of the terms and provisions of
the organizational documents of Seller or any agreement, contract or other instrument to which Seller is a
party or is bound. The party executing this Contract and any documents contemplated to be executed by
Seller under this Contract on behalf of Seller has, or will have as of each Closing, the authority to execute
this Contract and such documents on Seller's behalf and to bind Seller hereunder and under such
documents. Seller owns fee simple title to the Property, is the sole owner of the Property, and shall
continue to be the sole owner of the Property during the entire term of this Contract and as of each
Closing. Seller's execution, delivery, and/or performance of this Contract is not prohibited by and will not
constitute a default under any other agreement, covenant, document or instrument. There are no other

contracts of any kind with respect to the Property, except for those that shall be delivered to Buyer pursuant
to this Contract.

(vi) Seller has no actual knowledge of any: (a) special assessments having
been levied, threatened or pending against all or any part of the Property, (b) unpaid assessments or
intended special assessments against all or any part of the Property, or (c) recapture or roll-back taxes
relating to the Property.

(vii) There are no legal actions, suits, zoning or rezoning actions, or other
legal or administrative proceedings pending or, to Seller's actual knowledge, threatened or instituted
against Seller (including, without limitation, any voluntary or involuntary actions or suits pursuant to state
or federal bankruptcy or other creditors' rights laws, statutes, rules or regulations) which might adversely
affect Seller's ability to consummate the transaction contemplated by this Contract, or affecting the
Property, or affecting title to the Property, before any federal, state, County or municipal department,
commission, board, bureau, agency or other governmental instrumentality, and Seller has no actual
knowledge of any facts which might result in any such action, sult or other proceedings, except Case No.:
2019-CP-10-5277 currently pending in Charleston County (the "Action").

(viy ~ There are no parties in pcssession of any portion of the Property as
lessees, tenants at will or at sufferance, trespassers or otherwise.

(ix) Seller has not entered into any contracts, agreements, commitments,
letters of intent or other agreements of any kind with any party other than Buyer relating to the sale of all
or any portion of the Property which are still in effect.

(x) To Seller's actual knowledge, there are no contracts, commitments,
proffers, obligations, leases or other agreements of any kind which relate to the Property which are not
recorded among the land records of the County or are not otherwise a matter of public record.
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(i) To Seller's actual knowledge, there are no cemeteries or other burial
plots located on the Property.

(xii) Seller is not on the list of “specially designated nationals” or “blocked
persons” compiled by the U.S. Treasury Department Office of Foreign Assets Control, as such lists may
be modified, updated or supplemented from time to time,

(xiif)  Seller is in open, notorious, and undisputed possession of the Property and
knows of no claim of possession by any other party.

(xiv)  No person, firm, or entity has any rights in or to acquire the Property or any
part thereof.

{(xv) Intentionally omitted.

(xvi)  After the Effective Date and as of each Closing, Seller shall not accept or
authorize a sale or lease of all or any portion of the Property, without the express prior written consent of
Buyer, which consent may be withheld in the sole discretion of Buyer.

(xvii)  Seller shall maintain in force until possession of the Property is granted to
Buyer any existing casualty and general liability insurance with respect to the Property.

(xviii) The Property is presently or will be served by public sewer and water, natural
gas, electricity and telephone service adequate to serve the Property through public easements.

(xix)  No drainage of surface or other water from the Property across land of
others is required, or if required, such drainage is provided for through public easements.

(xx) To the best of Seller's knowledge, there are no encroachments on the
Property.

{(xxi)  To the best of Seller's knowledge, there are no impacts on the Property
regarding threatened and endangered species or archeological limitaticns.

{(xi)  To the best of Seller's knowledge, no improvements nor any other part of
the Property encroaches upon any adjoining property.

{xxili)  Seller has received no notice from any insurance company of any defects
or any inadequacies in connection with the Property or the operation of the Property.

(xxiv)  There are no mobile homes on the Property.

(xxv)  No agricultural, timber or farming operations, agreements, licenses or
ieases affect the Property.

(oav) - Seller represents that this property is fully approved, partially developed,
and that all approvals are in place for the remainder of the development process to be completed for the lots
being purchased by Buyer. Seller agrees to cooperate with Buyer and work diligently to ensure that any and
all such approvals necessary for the Buyer's purchase of the Property shall be obtained prior to each Closing.

(oxvi)  Other than the information and materials which Seller provides to Buyer
pursuant to Paragraph 3 herein, Seller is not in possession of or in control of any other studies, reports,
surveys, title reports, engineering materials, permits, approvals, consents, authorizations, evidence of
zoning of the Property, evidence of sanitary and storm sewer, water, electricity, gas, and telephone service
availability, covenants, restrictions and easements that burden or benefit the Property, agreements affecting
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the Property, information regarding access to the Property, governmental approvals, and other documents
and materials relating to the Property or the development or subdivision of the Property.

Buyer's obligations hereunder are subject to all of the above warranties and representations being
true in every material respect. If, prior to the either Closing, any of the foregoing prove to be untrue, Buyer
may elect to terminate this Contract, in which case, the Deposit shall be immediately refunded to Buyer and
the parties shall have no further obligations hereunder. As used in this Contract, the phrase “to Seller's
knowledge” or “to Seller's actual knowledge” or words of similar import means the actual knowledge, without
independent inquiry or duty of investigation, of Timothy W. Stewart, whom Seller represents and warrants is
the individual with the most current, specific knowiedge of the Property and its operations (notwithstanding
anything to the contrary set forth in this Contract, the foregoing individual shall not have any perscnal liability
with respect to any matters set forth in this Contract or any of Seller's representations and/or warranties
herein being or becoming untrue, inaccurate or incomplete).

B. Buyer Representations and Warranties. Buyer warrants and represents to Seller
as follows:
(i) Buyer is a limited liability company duly organized and validly existing

under the laws of the State of Maryland. Buyer has the power to enter into this Contract and to
consummate the transaction contemplated herein, and the exscution of this Contract and the
consummation of the transaction contemplated herein do not violate any of the terms and provisions of
the organizational documents of Buyer or any agreement, contract or other instrument to which Buyer is a
party or is bound. The party executing this Contract and any documents contemplated to be executed by
Buyer under this Contract on behalf of Buyer has the authority to execute this Contract and such
documents on Buyer's behalf and to bind Buyer hereunder and under such documents.

(i) Buyer has not received any actual notice of any legal actions, suits,
claims, or other legal or administrative proceedings pending or threatened against Buyer which might
adversely affect Buyer's ability to consummate the transaction contemplated by this Contract.

C. Breach of Representations and Warranties. It shall be a condition precedent to
Seller's and Buyer's obligation to close hereunder that all of the representations and warranties of the
other party contained in this Paragraph 9 and in Paragraph 10 below shall be true and correct in all
material respects at each Closing, just as though the same were made at such time. If at any time during
the term of this Contract Buyer or Selier learns or becomes aware of the fact that any of its respective
representations and warranties set forth herein are no longer true and correct in any material respect,
then such party agrees to promptly provide written notice thereof to the other party. Buyer's and Seller's
right to enforce such representations and warranties of the other party shall survive both Closings shall
not be merged into the Deed executed and delivered by Selter at each Closing.

In the event that prior to either Closing hereunder Buyer or Seller learns or is
informed that any of the representations and warranties of the other party (the “Breaching Party”) set forth
in this Paragraph 8 or in Paragraph 10 below are not true and correct in any material respect, then the
non-Breaching Party, at its option, may either (a) terminate this Contract by delivery of written notice
thereof to the Breaching Party and thereupon (x) the Deposit shall be delivered to Seller and retained by
Seller as liquidated damages pursuant to Paragraph 12.A. below (if Buyer is the Breaching Party), or ()
the Deposit shall be returned to Buyer (if Seller is the Breaching Party), and the parties hereto shall have
no further rights or obligations hereunder except for those rights and obligations which specifically survive
termination hereunder, or (b) proceed to the First Closing or Second Closing, as applicable, hereunder.
Notwithstanding clauses (a) and (b) above to the contrary, in the event that Seller is the Breaching Party
and the representation or warranty of Seller which is the basis for such breach was either (x) not true in a
material respect on the Effective Date of this Contract, or (y) was true on the Effective Date of this
Contract but was not true in a material respect at the time of either Closing as a result of a default or
breach hereunder by Seller (rather than as a result of a change in circumstances or the occurrence of
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events which are beyond the reasonable control of Seller), then in addition to the right of Buyer to elect
either of the options set forth in clauses (a) or (b) above, Buyer shall also be entitled to recover from
Seller the reimbursement of all out-of-pocket costs and expenses incurred by Buyer in connection with
this transaction for attorneys’ fees, engineers’ fees, consulting fees, title examination fees, Survey fees,
and all costs and expenses related to environmental, soil and feasibility tests and examinations
(collectively, “‘Buyer's Expenses”) in an amount not to exceed $50,000.00.

Seller and Buyer agree that to the extent that any of the representations and warranties set forth
in this Paragraph 9 or in Paragraph 10 below are made by Seller to "Seller's actual knowledge” or to
"Seller's knowledge” or other similar language, Buyer shail have the right to exercise its rights as set forth
in clauses (a) and (b) above (but not recover Buyer's Expenses from Seller) if the actual content and
subject matter of the particular representation or warranty is factually inaccurate or incorrect in any
material respect, even if Seller does not have any knowledge that the same is factually inaccurate or
incorrect in any material respect,

10. Environmental Matters. Seller hereby expressly represents and warrants to Buyer that to
Seller's actual knowledge no hazardous substances or hazardous materials have been released,
deposited, stored or placed in, on, under or above the Property during Seller's ownership of the Property
or prior to Seller's ownership thereof in violation of any applicable laws, ordinances, statutes or
regulations, and to Seller's actual knowledge no such hazardous substances or hazardous materials
currently exist in, on, under or above the Property such that their existence would viclate applicable laws,
ordinances, statutes or regulations. As used herein, all references to hazardous materials and raw
materials, products or waste of a toxic or hazardous nature shall mean and refer to hazardous waste as
that term is defined in the Resource Conservation and Recovery Act of 1976 (42 U.S.C. Paragraph 6901,
et seq.), the Comprehensive Environmental Response Compensation and Liability Act of 1980 (42 U.S.C.
Paragraph 9601, et seq.), or under any other federal, state or local law, ordinance, statute, rule or
regulation, including, without limitation, any asbestos or asbestos-related products and any oils or
pesticides. Notwithstanding anything contained herein to the contrary and in addition to any of Buyer's
other remedies hereunder, Seller agrees to indemnify, defend and hold Buyer harmless from and against
all costs, expenses, ligbilities and causes of action which may be incurred by Buyer or asserted against
Buyer (including, without limitation, clean-up costs, court costs, reasonable attorneys’ fees and claims
and fines imposed by any governmental agencies or third parties) in the event of a breach of Seller's
representations and warranties contained in this Paragraph 10 which is first discovered by Buyer after
either Closing hereunder.

To the best of Seller's knowledge regarding the Property: (i) no Hazardous Materials are present or
have been Released in, on, under or around the Property or have migrated onto or from the Property; (ii)
there are not and have not been any underground or aboveground storage tanks at, on, under or around
the Property; (iii} the Property is not and has never been used as a dump or landfill; (iv) the Property is
and has been in compliance with all applicable Environmental Laws; (v) there are no actions, suits,
claims, proceedings, investigations or enforcement actions pending or, to Seller's knowledge, threatened
under any Environmental Law with respect to the Property; and (vi) Seller has not received any notice,
claim or demand from any governmental entity or other person regarding the presence of Hazardous
Materials at, on, under or around the Property or alleging that the Property is in violation of any
Environmental Laws.

Seller agrees to indemnify, defend and hold harmless Buyer and Buyer's parents, subsidiaries,
affiliates, officers, directors, employees, agents, successors and assigns from and against any and all
claims, demands, notices, liabilities, causes of action, damages (including, without limitation, multiple and
natural resources damages), fines, penalties, assessments, costs and expenses whatsoever (including,
without limitation, reasonable attorneys’ and consultants’ fees and the reasonable cost of any Remedial
Work) (collectively “Losses”) arising out of or related directly or indirectly to: (i) the presence or
suspected presence of any Environmental Condition in, on, under or around the Property or the
improvements thereon on or prior to the date of each Closing; (i) any migration on, under or from the
Property, before or after the date of each Closing, of any Environmental Condition existing in, on, under
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or around the Property on or before the date of each Closing; (iii) any actual or alleged violation of any
Environmental Law with respect to the Property on or before the date of each Closing.

For purposes of this Contract;

“‘Environmental Condition" means any condition, contamination, constituent(s) or set of
circumstances that requires any Remedial Work pursuant to any Environmental Law, or otherwise gives
rise to liability under any Environmental Law, including, without limitation, the presence or Release, or
threatened Release, or any Hazardous Material in, on or into the air, soil, surface water, groundwater or
other media.

“Environmental Laws" shall include, without limitation, arly present and future local, state and
federal laws, statutes, regulations, rules, ordinances and common law, and all judgments, decrees,
orders, agreements or permits issued, promulgated, approved or entered thereunder by any
governmental agency or authority, relating to the use, storage, handling or release of Hazardous
Materials, protection of the environment and/or protection of human heaith and safety, including, without
limitation, the Comprehensive Environmental Response, Compensation and Liability Act ("CERCLA"), 42
U.S.C. § 9601 et seq., as amended by the Superfund Amendments and Reauthorization Act of 1986
(“SARA").

“Hazardous Materlals" means any substance, waste or material that is regulated by, forms the
basis of liability under, or is defined as hazardous, extremely hazardous or toxic under, any
Environmental Law, including, without limitation, petroleum or any byproducts or fractions thereof, any
form of natural gas, asbestos, polychlorinated biphenyls, radon or other radioactive substances,
infectious, carcinogenic, mutagenic or efiologic agents, pesticides, defoliants, explosives, flammabies,
corrosives, urea formaldehyde, alcohols, chemical solvents, pollutants or contaminants.

‘Release” means any spilling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, migrating, dumping or disposing (including, without limitation, the
abandonment or discarding of barrels, containers or other open or closed receptacles).

‘Remedial Work" means any and all investigation, assessment, cleanup, containment,
restoration, removal, monitoring, or other remedial or treatment, or post-remedial or post-treatment, work
or services concerning Environmental Conditions.

The provisions set forth in this Paragraph 10 shall survive each Closing for a period of 6 months
after each Closing.

11. Buyer's Additional Conditions to Closing. In addition to all other precedent set forth
contained in this Contract, Buyer's obligation to close hereunder shall be and is expressly contingent
upon the satisfaction of the following conditions (collectively, ‘Buyer's Additional Conditions to Closing”):

A Prior to each Closing, no action (such as the imposition of a sewer, water or
building moratorium) shall have been taken or shall have been publicly announced to be taken or
threatened to be taken by any applicable governmental authority which materially and adversely affects
obtaining building or occupancy permits or the installation of water and sewer facilities or other utilities to
serve the dwellings and other improvements to be constructed on the Property, or which materially and
adversely changes the procedures or extends the period of time for obtaining such permits or facilities or
in any other manner prevents or materially delays construction of Buyer's intended dwellings or other
improvements on the Property or prevents or materially delays such dwellings and other improvements
from being effectively connected to a private or public sewer and water system and other private or public
utilities.

B. If, prior to either Closing, any federal, state, county or municipal authority, or any
agency or subdivision thereof, takes any action (including a moratorium) which precludes the issuance of
12
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permits for the construction of dwellings on, and/or sewer, water or utility connections or taps for, all or
any portion of the Property for a period in excess of 45 days, Buyer, at its sole option, shall have the right
to (i) extend the Closing for the same length of time as the action is in effect or (ii) if such action is to be in
effect for a period in excess of 6 months, terminate this Contract and receive a refund of the Deposit.
Buyer shall have 30 days after receipt by Buyer of any formal notification from any such authority of any
such actual or proposed action affecting any portion of the Property to notify Seller in writing of its intent
to exercise its rights hereunder.

C. On or before each Closing, Buyer shall have reasonably assured itself that all
utilities necessary for Buyer's intended development and construction on the Property (including, without
limitation, adequate outfall and sewer) are available with sufficient access, availability and capacities and
on terms and at a cost acceptable to Buyer (in its sole discretion) to support such development and
construction and all off-site easements necessary for the development and construction on the Property
as intended by Buyer have been obtained and recorded among the County land records.

D. Notwithstanding anything to the contrary herein, Buyer shall not be obligated to
close on the First Closing Property and the Second Closing Property until each residential lot ("Lot")
within the Property is a “Developed Lot”. For the purposes hereof, a lot shall be a "Developed Lot" when
all of the following requirements are met (and Seller warrants to Buyer in writing that all Lots shall satisfy
the following requirements) (the “Seller's Work”):

() The Lot has been staked out accurately with iron pins and has been clearly
marked on all corners;

(i) The final subdivision plat showing the Lot has been reasonably approved by
buyer and by all applicable governmental entities and has been recorded;

(i) All roads providing access to the Lot (1) include GRAVELPAVE2 system per
approved plans; (2} have been constructed in accordance with the standards of
applicable governmental entitles; (3) have been dedicated to and accepted by
such entities subject to normal maintenance bonds to be posted by Seller;

(iv) All road rights-of-way providing access to the Lot have been graded up from the
curb and have been stabilized and seeded;

(v) All debris on the Lot and on roads and rights-of-ways providing access to the Lot
has been removed, and all such roads and rights-of-way have been cleaned.

(vi} Storm water sewers for surface water drainage for all roads providing access to
the Lot and for the Lot shall have been installed in accordance with plans
approved by the applicable governmental authorities;

(vii) Water and sewer laterals are instalied and ready to be immediately used for their
Intended purpose at the lot line of the Lot and are available to Buyer solely upon
payment by buyer of tap-on fees and user charges imposed by the entities
supplying such services;

(viii) Al utilities have been marked as to location;

(ix) No condition related to Seller's development of the lot will prevent (1) a building
permit being issued immediately for the Lot and (2) upon completion of
construction of the home on the Lot, a certificate of occupancy being issued
immediately;

(x) All impact fees levied by any governmental entity have been paid in full by Seller;

(xi) The Seller shall have removed all stored fill dirt from the Lot; and

(xii) Ten (10) Lots will be usable as a Lot upon which a single-family residence can be
constructed and used for residential purposes;

(xi)  Sixteen (16) Lots will be usable as a lot upon which townhomes can be
constructed and used for residential purposes; and

(xiv)  All that certain work, as further described in the Three Qaks Contractors, Inc. Bid
attached herete as Exhibit "C" and incorporated herein, is completed.
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E. On or before the First Closing, Seller shall have recorded the final version of a
supplement (the "Supplemental CCRs") to that certain Declaration of Covenants, Conditions, Easements,
and Restrictions for the Preserve at the Clam Farm dated March 17, 2010 and recorded March 28, 2010
in Book 0116, Page 909 in the records of the Charleston County Register of Deeds (the "Master CCRs"),
governing development of the Property, which Supplemental CCRs shall incorporate terms pertaining to
architectural guidelines and use restrictions and provisions, shall allow for Buyer's intended development
of the Property, and shall provide shared access to any and all amenities and common areas
incorporated in the Master CCRs. Further, on or before the First Closing, Seller shall have recorded the
final version of a supplement (the “Master Deed Supplement’) to that certain Master Deed of The
Preserve at The Clam Farm Marina Horizontal Property Regime dated January 20, 2012 and recorded
January 23, 2012 in Book 0229, at Page 088 in the records of the Charleston County Register of Deeds
(the “"Master Deed”), governing the marina and Boat Docks incorporated as part of the the Property to be
conveyed at the First Closing in order to assign those certain Boat Docks to specific Lots within the First
Closing Property at the First Closing.

No later than 45 days after the Effective Date hereof, Buyer shall provide Seller with a draft of the
proposed Supplemental CCRs and Master Deed Supplement for final review. The Seller shall then notify
Buyer of any proposed revisions of the Supplemental CCRs and Master Deed Supplement no later than
10 days after receipt thereof from Buyer. If Seller's proposed revisions to the Supplemental CCRs and
Master Deed Supplement are not acceptable to Buyer, then Buyer shall notify Seller in writing within 10
days after receipt thereof from Seller and the parties shall thereafter negotiate the terms thereof with due
diligence prior to the First Closing. If Buyer and Seller are unable to agree to the terms of the
Supplemental CCRs and Master Deed Supplement on or before First Closing, then Buyer, in its sole
discretion, may terminate this Contract by delivery of written notice thereof to Seller, and thereupon the
parties hereto shail have no further rights or obligations hereunder except for those rights and obligations
which specifically survive termination hereunder and the Deposit shall be returned to Buyer.

F. Seller shall provide an indemnification agreement to Buyer, in form satisfactory to
Buyer and Seller, indemnifying and holding Buyer harmless for any and all liability, refated to that certain
Action and pending litigation referenced in Paragraph 9.A.(vii) (the “Indemnification Agreement”).

G. Buyer's obligations hereunder are contingent upon Seller's assignment of all
requisite approvais and permits required for Buyer's intended development ("Approvals”). Buyer shall
have full review and approval rights of any and all permit applications necessary prior to each submission
by Seller.

Seller hereby authorizes Buyer to file all necessary additional applications, petitions and
documents in connection with obtaining the Approvals, and Seller shall at any and all times after the
Effective Date, including, without limitation, after each Closing, support Buyer's efforts to obtain the
Approvals which Buyer is obtaining, cooperate with Buyer in obtaining the Approvals which Buyer is
obtaining, and execute and deliver to Buyer such authorizations, powers of attorney and other documents
and letters as Buyer may reasonably request in connection with Buyer's efforts to obtain the Approvals
which Buyer is obtaining. Buyer shall have full review and approval rights over the plans prior to any and
all submissions of such plans to Charleston County, South Carolina, Buyer shail be responsible for all
costs and expenses related to the Approvals.

The Approvals shall be "final" upon a final decision of the appropriate governmental authority(ies)
and the lapse of any appeal period without any challenge thereto having been filed. It shall not be
necessary for Buyer to file any applications, petitions, documents or materials whatsoever, or to take any
action whatsoever, in order for Buyer to make a determination in its sole discretion that all or any such
Approvals meeting the requirements of this Paragraph 11.G are not feasible or possible to obtain within a
timeframe acceptable to Buyer in its sole discretion.

H. Seller shall provide any and all easements necessary for Buyer's intended
construction of development of the Property in accordance with Paragraph 15.
14
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In the event that any of the foregoing Buyer's Additional Conditions to Closing remain unsatisfied
at the First Closing, then Buyer, at its option, may either (i) terminate this Contract by delivery of written
notice thereof to Seller, and thereupon the parties hereto shall have no further rights or obligations
hereunder except for those rights and obligations which specifically survive termination hereunder and the
Deposit shall be returned to Buyer, or (ii) waive the satisfaction of such condition(s) and proceed to the
First Closing under this Contract for the non-affected Property.

12. Defaults and Remedies.

A Buyer's Default: Seller's Remedy. In the event that all of the conditions
precedent to Buyer's obligations hereunder have been satisfied or waived and Seller performs all of
Seller's obligations hereunder and Buyer fails to close on the Property pursuant to the terms hereof in
breach of the terms of this Contract or otherwise defaults prior to each Closing hereunder, and fails to
cure such default within 10 business days after receipt by Buyer of written notice of such default from
Seller (provided, however, that if the breach or default cannot reasonably be cured within such period
and diligent efforts to cure promptly commence, then the cure period shall continue as iong as diligent
efforts to cure continue, but not beyond 30 days), then Seller, as Selier’s sole and exclusive remedy, shall
be entitled to terminate this Contract by delivery of written notice to Buyer and thereupon the Deposit
shall be delivered to Seller and retained by Seller as full liquidated damages, in lieu of any other claims or
causes of action which may be available to Seller at law or in equity by reason of such default hereunder
by Buyer. The foregoing forfeiture of the Deposit to Seller is agreed upon as liguidated damages by the
parties hereto because (i) of the difficulty or impossibility of ascertaining the actual damages Seller may
suffer by reason of Buyer's breach of this Contract, (ii) the foregoing is the parties' best estimate of such
damages, and (iii) the foregoing shall not constitute a penalty. Seller hereby expressly waives the right to
seek specific performance or other damages.

B. Seller's Default; Buyer's Remedies. In the event that Buyer performs all of its
obligations hereunder and Seller fails to proceed to either Closing pursuant to the terms hereof in breach
of the terms of this Contract or otherwise defaults prior to either Closing hereunder, and fails to cure such
default within 10 business days after receipt by Seller of written notice of such default from Buyer
(provided, however, that if the breach or default cannot reasonably be cured within such period and
diligent efforts to cure promptly commence, then the cure period shall continue as long as diligent efforts
to cure continue, but not beyond 30 days), then Buyer, at its option and as its sole remedies, may either
(i) terminate this Contract by delivery of written notice to Seller, and thereupon the Deposit shall be
returned to Buyer and the parties hereto shall have no further rights or obligations hereunder except for
those rights and obligations which specifically survive termination hereunder, and except that Buyer shall
be entitled to recover Buyer's Expenses (and pursue a cause of action to recover Buyer's Expenses), or
(i) seek to obtain specific performance of Seller's obligations hereunder, and the costs, including
reasonable attorney fees, required to obtain such specific performance (provided, however, if the remedy of
specific performance is unavailable to Buyer due to Seller having sold the Properly, or any portion
thereof, to a third party, and Buyer does not elect to terminate this Agreement as set forth in clause (i)
above, then Buyer may pursue any and all remedies available to it at law or in equity, including, but not
limited to, the right to sue Seller for damages and the costs, including reasonable attorney fees, required to
obtain such remedies).

13. Parties Bound. Subject to Paragraph 24 below, this Contract shall inure to the benefit of
and be binding upon the parties hereto and their respective heirs, personal representatives, successors
and assigns.

14. Commission. Seller and Buyer each warrant to the other that they have dealt with no
agent, broker, finder or other person or entity with respect to the transaction contemplated by this
Contract, In the event that any claim for commission, referral fee, or finder's fee is brought by any person
or entity whatsoever as a consequence of the transaction contemplated hereby and as a resuit of any
action or omission of either Seller or Buyer, then Seller or Buyer (whichever party is alleged to have
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committed the act or omission which is the basis of such claim), as the case may be, shall indemnify,
defend and hold harmless the other party against any loss, cost, or expense of any nature, including, but
not limited to, court costs and reasonable attorneys' fees, arising as a consequence of such ¢laim for the
commission or fee, whether or not such claim is meritorious.

15, Easements.

15.1  Seller shall grant to Buyer (at no charge) such easements (including, without limitation,
easements for surface water detention and access easements) as may be reasonably necessary for an
orderly and logical development and construction of the Property. Seller and Buyer shall mutually agree
upon the nature, location, terms and conditions of such easements on or before each Closing or at a later
date as may be appropriate for a particular easement.

152  If the installation of utility fines and related facilities, including, without limitation, sanitary or
storm sewer, water, gas, telephone, cable television, surface water drainage or pooling and electricity
(hereinafter referred to as the "Utility Facilities"), is necessary in order to provide utility service to the Property,
Seller agrees to cooperate in the furnishing of necessary easements, at no charge to Buyer, as part of
Seller's Work.

16. Assignment of Contracts. At each Closing, Seller shall assign all rights and interest in and to
any construction, architectural, management, service, operations, maintenance, materialmen, trade or supply
contracts or permits affecting the Property.

17. Marketing. Prior to the First Closing, but after the Second Deposit has been made, Buyer
shall be permitted to install signage and sales trailer(s) on the Property for the purpose of marketing and
sales, but in no event shall such installation occur prior to ten (10) days before the First Closing. Seller
shall cooperate with Buyer in obtaining necessary permits for such installation. Buyer may use the name
"Clam Farm" to indicate the location of the Property and to otherwise identify any of its sales, marketing,
advertising, canstruction, development or other activities or operations.

After the Second Deposit has been made by Buyer and during the pendency of this Contract,
Seller agrees to negotiate exclusively with Buyer, remove the Property from the market, and update all
open multiple listing service listings of the Property to reflect an “Active Contingent Status”.

18. Applicable Law. This Contract shall be construed and interpreted in accordance with the
laws of the State of South Carolina.

19. FIRPTA. Seller hereby represents and warrants to Buyer that Seller is not a "foreign
person” within the meaning of Paragraph 1445 of the Internal Revenue Code of 1986, as amended, and
Seller further agrees, at each closing, to furnish Buyer an affidavit to this effect complying with the
provisions of Paragraph 1445 of the internal Revenue Code of 1986, as amended. In addition, at each
closing Seller agrees to execute all customary reporting forms required in order to comply with state, local
and/or federal reporting requirements for this transaction.

20. Possession. Possession of the Property shall be given to Buyer at each closing, free and
clear of all tenancies and other possessory rights whatsoever and subject only to the Permitted
Exceptions.

21. Non-Merger. The provisions of this Contract shall survive each closing hereunder and
the execution and delivery of the Deed covering the Property and shall not be merged therein.

22. Total Agreement. This Contract (including all Exhibits hereto) contains the full and final
agreement between the parties hereto with respect to the sale and purchase of the Property. Buyer and
Seller shall not be bound by any terms, conditions, statements, warranties or representations, oral or
written, not contained herein. No change or modification of this Contract shall be valid uniess the same is

16
NPCHAR1:2816380.3

R_152

2950001 dO120¢#3SVYO - SY31d NOWNOD - NOLSITIVHO - WV OL:LL 2L unf Lgog - d3711d AT1VOINOYLO3 T3





in writing and is signed by the parties heretc. No waiver of any of the provisions of this Contract shall be
valid unless the same is in writing and is signed by the party against which it is sought to be enforced.
The exhibits referred to in and attached to this Contract are incorporated herein in full by reference.
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24, Assignment. Buyer may assign this Contract in whole or in part without the prior consent
of Selier. Upon any such assignment by Buyer of this Contract and the assumption by the assignee of all
obligations of Buyer hereunder, Buyer hall promptly deliver a copy thereof to Seller and Buyer shall have
no further liabilities or obligations hereunder.

25, No Joint Venture. It is hereby acknowledged by Buyer and Seller that the relationship
between them created hereby is not intended to be and shall not in any way be construed to be that of a
partnership, joint venture, or pringipal and agent.

26, Time. Time is of the essence with respect to all matters set forth in this Contract,

27. Risk of Loss. The risk of loss for damage to the Property or any improvements or fixtures
located thereon by fire or other casualty is hereby assumed by Seller until each Closing hereunder and
recordation of the Deed covering the Property.

28, Condemnation. Seller agrees to give Buyer immediate notice of any actual or threatened
taking of all or any portion of the Property by condemnation or eminent domain prior to each Closing
hereunder. In the event that prior to either Closing hereunder there shall occur a taking by condemnation
or eminent domain of all or any portion of the Property or a proposed conveyance to a condemning
authority in lieu of condemnation, then Buyer, at its option, may either (i) terminate this Contract by
delivery of written notice thereof to Seller, and thereupon the parties hereto shall have no further rights or
obligations hereunder except for those rights and obligations which specifically survive termination
hereunder and the Deposit shall be returned to Buyer, or (ii) proceed to the applicable Closing hereunder,
in which event Seller shall assign to Buyer at each Closing all of Seller's right, title and interest in and to
any condemnation proceeds that may be payable in connection with such condemnation (Buyer shall
receive a credit against the Purchase Price at each Closing in the amount of any such condemnation
proceeds paid to Seller prior each Closing), and thereafter Buyer shall control all negotiations with the
condemning authority. During the term of this Contract, Seller shall not enter into any negotiations,
litigation, settlement, appraisals, appeals, or agreements with the condemning authority without obtaining
Buyer's prior written approval, which approval shall not be unreasonably withheld, conditioned or delayed.

29. Casualty. if all or any material part of the trees on the Property are destroyed or damaged
(excluding natural wear and tear) prior fo either Closing, Seller shall deliver written notice to Buyer of such
damage or destruction and of Seller's insurance coverage. Buyer shall elect within 5 days of receipt of such
notice, by delivering written notice to Seller, to either (a) not purchase the Property, in which event the
Deposit shall be refunded to Buyer and the parties shall be refieved of any further obligations hereunder: or
(b} close the transaction contemplated hereunder, in which case the Purchase Price shall not be reduced, but
Seller shall assign to Buyer Seller's rights in any insurance proceeds paid or payable to Seller in connection
with such damage or destruction. If Buyer does not so notify Seller, Buyer shall be deemed to have elected
to close the transaction contemplated hereby in accordance with clause (b) of this Paragraph. Seller agrees
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until the Second Closing to maintain any trees and improvements in their existing condition, natural wear and
tear excepted.

30. Headings. The paragraph titles, captions or headings contained in this Contract are
inserted only as a matter of convenience and for reference purposes only, and in no way define, limit,
extend or describe the scope, meaning or interpretation of this Contract or the intent of any provisions
hereof. References to the singular shall mean, where applicable, the plural.

31. Weekends and Holidays. Any date specified in this Contract for the performance of an
obligation or expiration of a time period which is a Saturday, Sunday or a legal holiday shall be extended
to the first regular business day after such date which is not a Saturday, Sunday or a legal holiday. For
purposes of this Paragraph, the day following Thanksgiving shall be deemed to be a legal holiday.

32. Counterpart Originals; Delivery of Contract. This Contract may be executed in multiple
original counterparts, each of which shall be an original, but all of which together shall constitute one and
the same Contract. For purposes of execution and delivery of this Contract, a signature by any party
which is delivered by such party to the other party by facsimile or by electronic mail transmission shall be
binding upon the delivering party as an original signature to this Contract.

33. Litigation. In the event that any party is required to resort to litigation to enforce its rights
under this Contract, Seller and Buyer agree that any judgment awarded to the prevailing party shall
include all litigation expenses of the prevailing party, including (without limitation) actual attorneys' fees
and court costs.

34. Severability. No determination by any court or other governmental authority that any
provision of this Contract is invalid or unenforceable in any instance shall affect the validity or
enforceability of (i) any other provision of this Contract, or (i} such provision of this Contract in any
circumstance not controlled by such determination. Each provision of this Contract shall be valid and
enforceable to the fullest extent allowed by, and shall be construed whenever possible as being
consistent with, all applicable laws.

Buyer and Seller acknowledge that they have read, understand, and have had the opportunity to be
advised by legal counsel as to the effect of, each and every one of the terms, conditions and restrictions of
this Contract, and Buyer and Seller agree to the enforcement of any and all of these provisions and execute
this Contract with full knowledge of these. Should any provision of this Contract require judicial interpretation,
it is agreed that the court interpreting or construing the provision shall not apply a presumption that the terms
hereof shall be more strictly construed against one party by reason of the rule of construction that a
document is to be construed more strictly against the party who itself or through its agent prepared the
document. This Contract constitutes the parties’ entire agreement and supersedes all prior written and oral
understandings of the parties' regarding the Property. The parties shall be bound only by the provisions
contained herein and by any subsequent modifications agreed to in writing by Buyer and Seller. If any
provision of this Contract is found to be unenforceable, the parties shall be bound by the remaining provisions
of this Contract in the same manner as if such unenforceable provision had not been included herein, it being
the intention of the parties that all provisions of this Contract are severable.

35. Confidentiality. Seller and Buyer agree to keep the terms and conditions of this Contract
confidential except as permitted by this Paragraph. Accordingly, neither party shall disclose the terms
and conditions of this Contract to any other person or entity other than (i) such party's attorneys,
accountants, lenders, investors, consultants, engineers, representatives, assignees, employees, advisors,
and agents, and (i) such other parties as are required by law or by court or administrative order or the
Securities and Exchange Commission, without obtaining the prior written consent of the other party,
which consent shall not be unreasonably withheld, conditioned or delayed: however, the person(s) to
whom the information is disclosed is(are) made aware of and agree to the confidentiality provisions of this
Contract and thereby agree not to further disclose the information.
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36. Tax-Free Exchange. Should either party desire to have this transaction constitute a tax-
free exchange of properties utilizing the provisions of Paragraph 1031 of the internal Revenue Code of
1986, as amended, the parties agree to cooperate with each other in order to effectuate and facilitate
such an exchange, provided that: (a) the exchange does not delay either Closing under this Agreement,
(b) the parties do not incur any additional liability as a result of their cooperation, and (c) the parties are
not required to enter into any contract to purchase any other property, or take title to any property other
than the Property. In particular, the parties agree that their rights under this Agreement may be assigned
its rights under this Agreement prior to either Closing to a “Qualified Intermediary,” as that term is defined
in applicable Treasury Regulations. Neither Closing shall not be extended as a result of the Exchange.

37. Qriginal Agreement. This Contract supersedes and replaces the Original Agreement in
its entirety.

[SIGNATURES FOLLOW ON NEXT PAGES]
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LEAS - CASE#2021CP1000562
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AFFIDAVIT OF TIMOTHY STEWART

I, Timothy Stewart, hereby swear under penalty of perjury that the following are true and

correct statements.

1. I over the age of 18 and am competent to provide the statements set forth in this
affidavit.
2. I have personal knowledge concerning all statements made in this affidavit.

3. I am the Manager of Clam Farm Partnership, LLC (“Clam Farm”).

4, Clam Farm is the owner of Charleston County TMS Numbers 331-00-00-336
through 331-00-00-349 (the “Subject Property™).

5. In 2007, Clam Farm began the process for developing a larger tract of property,
including the Subject Property, into residential housing units.

6. At the time it began the process, land disturbance on the Subject Property was
permitted under “S/W Permit Number 10-06-01-08” (the “NPDES Permir”), issued by the
Department of Health and Environmental Control, Office of Coastal Resource Management
(“OCRM™), as extended by certain joint resolutions of South Carolina legislature.

7. The NPDES Permit was set to expire on February 14, 2021.

8. On September 29, 2016, Clam Farm recorded a plat which certified the OCRM
critical line for the Development, including the Subject Property (“OCRM Plaf’). The OCRM
Plat includes a signature of OCRM employee D. J. Thompson.

9. Following receipt of the OCRM Plat, Plaintiff’s consultants began preparing

development plans for the Subject Property for submittal to the City of Folly Beach for approval.
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10. On December 7, 2019, Chris Wannamaker, the Stormwater Program Manager
for Charleston County, informed Clam Farm’s consultants that additional MS4 review for land
disturbance and site work was not necessary:

Thank you for the SCDHEC Permit from February 15, 2007 for the Preserve at

Clam Farm and supporting/updated C-SWPPP and plans to match. We

considered this a previously approved SCDHEC permit, which appears valid in

this instance, and does not require any additional MS4 review or approval.

Please ensure any/all other permits from Federal, State, or The City of Folly

Beach are obtained in order to begin construction.

11. Clam Farm’s consultants then platted a site plan the Subject Property for
submission to the City of Folly Beach.

12. Clam Farm’s site plan was approved by the City of Folly Beach on July 10, 2020,
and recorded in the Office of the Register of Deeds at Plat Book L20 Page 0259.

13. On June 8, 2020, in anticipation of recording the Final Plat, Clam Farm entered
into a purchase and sale agreement with Stanley Martin Homes in the amount of $4,038,000.00.
Plaintiff’s obligation under the terms of the purchase and sale agreement was to deliver 26
buildable residential lots to Stanley Martin upon completion of all lot construction in accordance
with the approved site plan. This included delivery of the 13 lots that comprise the Subject
Property.

14. Clam Farm then began preparing the residential lots as required under the Stanley
Martin contract.

15.  Beginning on about April 22, 2020, Clam Farm resumed residential lot
construction activities which included the installation removal and modification of certain water

lines and sewer lines which had been previously installed. The construction activities also

included changes to grade and the development of building pads for vertical construction
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purposes, additional water lines for fire hydrants were also being installed for the Subject
Property. The work being performed as well as the work previously conducted on the Subject
Property significantly disturbed the site, which is a normal result of site work operations.

16.  To date, Clam Farm spent $ 298,402.89 on engineering and site work for the
development of the site, and has spent approximately $68,730.24 on the 13 lots that comprise the
Subject Property since the Final Plat was recorded on July 10, 2020.

17. On October 23, 2020, without notice to Clam Farm or its consultants, OCRM
entered the Subject Property, an active construction site with the resulting land disturbances, to
conduct an inspection of the Subject Property.

18. That same day, Chris Wannamaker delivered an email to consultants for Clam
Farm that lot-specific MS4 review and approval was necessary for each of the individual 13 lots
comprising the Subject Property:

Even with a state NPDES permit, Folly Beach MS4 still requires each to have an

individual lot permit. This just means that each lot has a basic application

(owner/contractor info) with a site plan showing BMPs, encroachments, and

existing and proposed contours. Eric has the MS4 application he can send.

19. On November 2, 2020, Clam Farm received a “Notice to Comply” from OCRM
disclosing the October 23, 2020 inspection and advising that the critical line on the Subject
Properties must be re-established, despite the fact that the Subject Property had been
substantially disturbed by Clam Farm’s site work activities conducted pursuant to the NPDES
Permit.

20.  Despite assuring Clam Farm that any further inspections would be conducted in
its presence and that OCRM was unavailable for a meeting with Claim Farm on the Subject

Property, OCRM again visited the Subject Property on November 9, 2020, without Clam Farm

being present.
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21. On November 9, 2020, Morgan Flake, and Enforcement Project Manager for
OCRM, delivered an email requiring Clam Farm to cease and desist from all activities in the area
seaward of a proposed new critical line established by OCRM.

22.  This cease and desist instruction was reiterated in letters from OCRM on
November 25, 2020 and April 8, 2021.

23. As a result of the OCRM cease and desist letters, Clam Farm ceased site work on
the Subject Property. Clam Farm has not been able to complete site work on the Subject
Property to provide buildable lots as required in the Stanley Martin Homes contract.

24.  As of the date of this affidavit, it is my understanding that Stanley Martin Homes
remains willing to purchase the lots comprising the Subject Property, provided that they are
delivered in buildable condition.

25.  In order to place the lots comprising the Subject Property in buildable condition
for delivery to Stanley Martin Homes, Clam Farm would need to have the OCRM cease work
order revoked and for Charleston County to issue the newly-required lot-specific grading
permits. In addition, Clam Farm would need to obtain building permits from the City of Folly
Beach.

26.  Even if a declaratory order preventing the movement of the critical line and
enjoining enforcement of the NPDES Permit Extension were issued today, it is unlikely that site-
work could be completed before the five-year expiration of the 2016 Critical Line on September

29,2021.
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Timothy Stevh\}aU

Swoj . ang sub cnbed efore me
this, ] f‘ , 2021

Notary Public for South Carolina

My Commission Expires: D /L? { 0 }’2/0 %
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From: Aaron Pope <apope@cityoffollybeach.com>
Sent: Tuesday, October 20, 2020 10:48 AM

To: Roger B. Hunt <HuntRB@stanleymartin.com>
Subject: Flooding Along Bowens Island Road
CAUTION: EXTERNAL email.

Roger,

Can you put me in touch with the right person at Stanley Martin if it isn’t you?

I’'m not sure how much time you guys have spent at that site lately but the high tides have generated a lot of interest. In
particular this one lot seems to go under pretty frequently. | wanted to see if there was any possibility that you guys
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would be interested in donating this particular plot to the folly beach nature Conservancy for preservation?

In general, please be advised that any fill or alteration to this lot needs to be reviewed and approved by Eric. There is
significant interest now that the tides have been documented and we want to avoid any unauthorized grading/etc.

https://www.icloud.com/attachment/?u=https%3A%2F%2Fcvws.icloud-
content.com%2FB%2FAaNNCHSmNyXVaAKCtiglihSvlizZHAWI-

pUlvakR1gRal FKFkEBebgNXa%2F%24%7Bf%7D%3F0%3DAmMag906dfPImpOa-4vBmhjiDV2wwHo40K-
J1bujgogV_%26v%3D1%26x%3D3%26a%3DCA0gaVIMNmMLDU76BbA]QXDSkb-4oh_L BhckDZrfhvp6pYCOSARD6gemT1CAY-
pHKk590ulgEAKggBYAD 7 xd4FIErylsx10Em6jV2molj7hdFwiZTn8nWsgegmTg4dNTo7USIXOASR2Afytm_Jd2ej wX3IA7Xp U-
qV8de7k4gWy457QRQ9WvBpcunXkctuuolv21-5fli8A%26e%3D1605730109%26f1%3D%26r%3D47DBAE9B-6E5A-458D-
9B45-8D231D5E1B1E-1%26k%3D%24%7Buk%7D%26ckc%3Dcom.apple.largeattachment%26ckz%3DDC2B4129-025A-
4307-AB20-52D97DD8DAF0%26p%3D67%265%3D8MUb5tkoy4fcVK-
ZvOMOdNXCbS0&uk=VkgawKfrz9eGUIVWICNZFwW&f=IMG_2850.MQOV&sz=27728458

Sent from my iPhone

*#% FIRM CONFIDENTIAL COMMUNICATION *** This message is sent by a law firm and may contain
information that is privileged or confidential. If you received this transmission in error, please notify the sender by
reply e-mail and delete the message and any attachments. If you reply to this message, Nexsen Pruet, LLC may
collect personal information including your name, business name and other contact details, and IP address. If you
have any questions, please contact Privacy@nexsenpruet.com.
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ELECTRONICALLY FILED - 2021 Jun 17 11:10 AM - CHARLESTON - COMMON PLEAS - CASE#2021CP 1000562

EXHIBIT “11”
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From:

To: Orvin, Daniel; Tillman, Matthew

Cc: Timothy W. Stewart; Jacgie Maynard

Subject: Email string from Ron Felkel from last fall - when the County and the City imposed new conditions/requirements [IWOV-
NPCHAR1.FID1162925]

Date: Tuesday, January 19, 2021 2:18:06 PM

Attachments: image002.png
image003.jpg

EXTERNAL EMAIL: Open Attachments and Links With Caution.

FW: Flooding Along Bowens Island Road--Site prep and fill for bldg pads at each individual lot.

From: Ron Felkel <rfelkel@hlainc.com>

Sent: Thursday, January 14, 2021 10:35 AM

To: Timothy W. Stewart <TStewart@msahealthcare.com>; Shahid, Mary D. <MShahid@nexsenpruet.com>; JACQIE
MAYNARDY (jmaynard@msahealthcare.com) <jmaynard@msahealthcare.com>

Cc: John A. Lester <jalester@hlainc.com>

Subject: FW: Flooding Along Bowens Island Road--Site prep and fill for bldg pads at each individual lot.

{EXTERNAL EMAIL}

This is the email when things changed.

Ron

From: Chris L. Wannamaker <CWannamaker@charlestoncounty.org>

Sent: Friday, October 23, 2020 4:39 PM

To: John A. Lester <jalester@hlainc.com>; Eric Lutz <elutz@follybeach.gov>; Roger B. Hunt
<HuntRB@stanleymartin.com>

Cc: Heather Springs <hsprings@follybeach.gov>; Robert C. Wall <WallRC@stanleymartin.com>; Aaron Pope
<apope@cityoffollybeach.com>; Ron Felkel <rfelkel@hlainc.com>

Subject: RE: Flooding Along Bowens Island Road--Site prep and fill for bldg pads at each individual lot.

Mr. Lester,

Even with a state NPDES permit, Folly Beach MS4 still requires each to have an individual lot permit. This just means that
each lot has a basic application (owner/contractor info) with a site plan showing BMPs, encroachments, and existing and
proposed contours. Eric has the MS4 application he can send.

I am not an attorney, but | would think the City building ordinances supersede the state Construction General Permit
regarding the fill. | just think this is the easiest way to accomplish everyone’s goal on the fill, especially since this is
required to build a house anyway.

Respectfully,

Chris Wannamaker, P.E.

Stormwater Program Manager

Charleston County Public Works - Stormwater Division
Lonnie Hamilton Il Public Services Building

4045 Bridge View Drive, Suite B309

North Charleston, SC 29405-7464

(843) 202-7635
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From: John A. Lester <jalester@hlainc.com>

Sent: Thursday, October 22, 2020 12:00 PM

To: Eric Lutz <elutz@follybeach.gov>; Roger B. Hunt <HuntRB@stanleymartin.com>; Aaron Pope
<apope@cityoffollybeach.com>

Cc: Chris L. Wannamaker <CWannamaker@charlestoncounty.org>; Heather Springs <hsprings@follybeach.gov>; Robert
C. Wall <WallRC@stanleymartin.com>; Aaron Pope <apope@cityoffollybeach.com>; Ron Felkel <rfelkel@hlainc.com>
Subject: RE: Flooding Along Bowens Island Road--Site prep and fill for bldg pads at each individual lot.

CAUTION: This email originated outside of Charleston County. Do not click links or open attachments from
unknown senders or suspicious emails. If you are not sure, please contact IT helpdesk.

Eric,

The DHEC approved Plans for the NPDES General Permit For Stormwater Discharges From Construction Activities (GCP)
has the grading plan showing fill for the roadway and the building pads to complete the overall site drainage. The plans
also show the Best Management Practices (BMP’s) for the overall site and not just specific lots. Typically the individual lot
applications are used when the lot is not covered by a GCP and does not have any existing BMP’s in place. Please feel free
to call and discuss with me.

Thank you,
John A. Lester, PE, PLS
Project Engineer

2]

29A Leinbach Drive
Charleston, SC 29407-9688
Tel. 843.763.1166, ext. 400
www.hlainc.com

From: Eric Lutz <elutz@follybeach.gov>

Sent: Wednesday, October 21, 2020 4:34 PM

To: Roger B. Hunt <HuntRB@stanleymartin.com>; Aaron Pope <apope@cityoffollybeach.com>

Cc: Chris L. Wannamaker <CWannamaker@charlestoncounty.org>; Heather Springs <hsprings@follybeach.gov>; Robert
C. Wall <WallRC@stanleymartin.com>; John A. Lester <jalester@hlainc.com>; Aaron Pope

<apope@cityoffollybeach.com>
Subject: RE: Flooding Along Bowens Island Road--Site prep and fill for bldg pads at each individual lot.

Roger,
He/she would need to submit a SW permit application (with drainage plan) and a Grading Permit application to the City

for each building site prior to bringing in any fill for the building pads. Who is the POC for the developer (please provide
contact info and forward this email)?
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Eric,

843.708.9982

City Hall is closed to walk in business. For submittals please email permits@follybeach.gov or if you need to make an appointment.
For inspections please email: jnspect@cityoffollybeach.com

www.follybeach.gov

From: Roger B. Hunt <HuntRB@stanleymartin.com>

Sent: Wednesday, October 21, 2020 1:18 PM

To: Eric Lutz <elutz@follybeach.gov>; Aaron Pope <apope@cityoffollybeach.com>

Cc: Chris L. Wannamaker <CWannamaker@charlestoncounty.org>; Heather Springs <hsprings@follybeach.gov>; Robert
C. Wall <WallRC@stanleymartin.com>; John A. Lester <jalester@hlainc.com>

Subject: RE: Flooding Along Bowens Island Road

Good afternoon Eric,

The developer is planning to fill all lots per the approved site plan at one time under the existing fill permit. Do you need
any documentation associated with this?

Thanks,

Roger Hunt, PE

Director of Land Development

STANLEY MARTIN HOMES

502 Wando Park Blvd Suite 101, Mount Pleasant, SC 29464

HuntRB@StanleyMartin.com | 843.259.6213 (m) 843.751.4348 (o)

From: Eric Lutz <elutz@follybeach.gov>

Sent: Wednesday, October 21, 2020 11:47 AM

To: Roger B. Hunt <HuntRB@stanleymartin.com>; Aaron Pope <apope@cityoffollybeach.com>

Cc: Chris L. Wannamaker <CWannamaker@charlestoncounty.org>; Heather Springs <hsprings@follybeach.gov>
Subject: RE: Flooding Along Bowens Island Road

CAUTION: EXTERNAL email.

Roger,

Please remember that before you bring in any fill to the individual lots as platted you will have to have a building permit
and a SFR Storm Water permit for each tms prior.

The individual SW permit applications and drainage plan for each lot can be submitted to permits@follybeach.gov any
time you are ready. Charleston County handles the SW review and permitting when it comes to the individual lots but
you will need to submit through our office.

Eric,

843.708.9982

City Hall is closed to walk in business. For submittals please email permits@follybeach.gov or if you need to make an appointment.
For inspections please email: jnspect@cityoffollybeach.com

www.follybeach.gov

From: Roger B. Hunt <HuntRB@stanleymartin.com>
Sent: Wednesday, October 21, 2020 9:30 AM
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To: Aaron Pope <apope@cityoffollybeach.com>; Eric Lutz <elutz@follybeach.gov>
Subject: RE: Flooding Along Bowens Island Road

Good morning Aaron,

Here is a link from HLA for the approved site plans:
https://www.dropbox.com/sh/ts526pb7tai543q/AADwnSwxu21UHe169QiGM5RQa?dI=0

Thanks,

Roger

From: Aaron Pope <apope@cityoffollybeach.com>

Sent: Tuesday, October 20, 2020 11:37 AM

To: Roger B. Hunt <HuntRB@stanleymartin.com>; Eric Lutz <elutz@follybeach.gov>
Subject: Re: Flooding Along Bowens Island Road

CAUTION: EXTERNAL email.

Roger,

Thanks for the quick response. | don't know the peak, | believe it was around 8'. Can you do us a favor and send
over a copy of approved plans for fill and grading for these lots? Having that paperwork in hand will be useful.

From: Roger B. Hunt <HuntRB@stanleymartin.com>
Sent: Tuesday, October 20, 2020 3:28 PM

To: Aaron Pope <apope@cityoffollybeach.com>
Subject: RE: Flooding Along Bowens Island Road

Good morning Aaron,

| just checked the approved plan grades. The pad grades for those lots are shown as Elev. 7.5 which is .3’ lower than the
pad grades of the closest occupied building. It looks like the approved grades are roughly 2" higher than the existing
grade. Quick estimate would put the grades about 6” below the stakes shown on the lots in the video clip. Do you know
the peak flood elevation over the weekend?

Thanks,

Roger

From: Aaron Pope <apope@cityoffollybeach.com>
Sent: Tuesday, October 20, 2020 10:48 AM
To: Roger B. Hunt <HuntRB@stanleymartin.com>

Subject: Flooding Along Bowens Island Road

CAUTION: EXTERNAL email.

Roger,

Can you put me in touch with the right person at Stanley Martin if it isn’t you?

I’m not sure how much time you guys have spent at that site lately but the high tides have generated a lot of interest. In
particular this one lot seems to go under pretty frequently. | wanted to see if there was any possibility that you guys
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would be interested in donating this particular plot to the folly beach nature Conservancy for preservation?

In general, please be advised that any fill or alteration to this lot needs to be reviewed and approved by Eric. There is
significant interest now that the tides have been documented and we want to avoid any unauthorized grading/etc.

https://www.icloud.com/attachment/?u=https%3A%2F%2Fcvws.icloud-
content.com%2FB%2FAaNNCHSmNyXVaAKCtiglihSvlizZHAWI-

pUlvakR1gRal FKFkEBebgNXa%2F%24%7Bf%7D%3F0%3DAmMag906dfPImpOa-4vBmhjiDV2wwHo40K-
J1bujgogV_%26v%3D1%26x%3D3%26a%3DCA0gaVIMNmMLDU76BbA]QXDSkb-4oh_L BhckDZrfhvp6pYCOSARD6gemT1CAY-
pHKk590ulgEAKggBYAD 7 xd4FIErylsx10Em6jV2molj7hdFwiZTn8nWsgegmTg4dNTo7USIXOASR2Afytm_Jd2ej wX3IA7Xp U-
qV8de7k4gWy457QRQ9WvBpcunXkctuuolv21-5fli8A%26e%3D1605730109%26f1%3D%26r%3D47DBAE9B-6E5A-458D-
9B45-8D231D5E1B1E-1%26k%3D%24%7Buk%7D%26ckc%3Dcom.apple.largeattachment%26ckz%3DDC2B4129-025A-
4307-AB20-52D97DD8DAF0%26p%3D67%265%3D8MUb5tkoy4fcVK-
ZvOMOdNXCbS0&uk=VkgawKfrz9eGUIVWICNZFwW&f=IMG_2850.MQOV&sz=27728458

Sent from my iPhone

*#% FIRM CONFIDENTIAL COMMUNICATION *** This message is sent by a law firm and may contain
information that is privileged or confidential. If you received this transmission in error, please notify the sender by
reply e-mail and delete the message and any attachments. If you reply to this message, Nexsen Pruet, LLC may
collect personal information including your name, business name and other contact details, and IP address. If you
have any questions, please contact Privacy@nexsenpruet.com.
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Subject: Clam Farm Partnership v. SCDHEC, et al.; Appellate Case No. 2022-000038 - Record on
Appeal Part 1 of 4

*#* EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. ***

Record on Appeal — Part 1 of 4

JULIA G. CHILDERS

LEGAL ASSISTANT TO DAVID S. COX, JOHN W. FLETCHER, MARY K. LINTON and
JUSTIN P. NOVAK

JCHILDERS@BARNWELL-WHALEY.COM
843-577-7700
BARNWELL-WHALEY.COM

BARNWELL WHALEY PATTERSON & HELMS LLC
et Vi 211 KING STREET, SUITE 300
CHARLESTON, SC 29401

CONFIDENTIAL

Unless otherwise indicated or obvious from the nature of the following communication, the information contained herein is confidential
information/work product. The communication is intended for the use of the individual or entity named above. If the reader of this transmission is not
the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have
received this communication in error or are not sure whether it is privileged, please immediately notify us by return e-mail and destroy any copies,
electronic, paper or otherwise, which you may have of this communication.

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or
disseminate this message or any attachment. If you have received this message in error, please
contact the sender immediately and delete all copies of the message and any attachments.

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.



https://urldefense.proofpoint.com/v2/url?u=https-3A__checkpoint.url-2Dprotection.com_v1_url-3Fo-3Dhttps-253A__urldefense.proofpoint.com_v2_url-253Fu-253Dhttp-2D3A-5F-5Fsecure-2D2Dweb.cisco.com-5F1eaMuKQAZhSVAzs4VIwl3Q2NVTGWlEI5m0NYdB8Vvc1SyLwNGqt4EOzS9Cnpjg-2D2DsW111tdSwTzRbBZ845liewpLiAwvtY77bYhWQHbTQFixByXHyk7lFAHjJ-2D2DdibpE03sBfZ6TEE-2D5FPD7ooDC7VOBS3ir6tyixLAHaVMTAiKFQv72c9mm3MKoS-2D5FgpBCa7sWmC89ptLiByNvzmvOOGEnRYzCCqj7HMokBgnBJp5Sh-2D5F1GC3ALwhSs6hdbN6CWdYQ-2D5FdsEkLl2DmhqIiHtX3CNHEz6YDW4jR-2D5FnRrplKgpxsm99xIOCilW2E7fKbGoy1tkZuLMpSUOPtG9mzU8qQbOMNY3i7M0Q7YrAhySdSHYleOIk01zG-2D5Fw1KB4-2D5F5XxIFDr-2D5FWIumBG8TQua7HxoCRD6-2D2D1-2D2DDA5uuYOYFSrjg4jyRVdRsFE-2D2D-2D2De7Mw5-2D5FRoM-2D2DRVt63N0u-2D5FtSnLDu-2D5FpjfQwcrMUSqRYLfhKA-5Fhttp-2D253A-2D252F-2D252Fwww.barnwell-2D2Dwhaley.com-2D252F-2526amp-253Bd-253DDwMFAg-2526amp-253Bc-253DeuGZstcaTDllvimEN8b7jXrwqOf-2Dv5A-5FCdpgnVfiiMM-2526amp-253Br-253Dij5krmaqOpRGpYNEdJcztr-2D4yYiaqN8iOHL1ImkZZbI-2526amp-253Bm-253D-5FeVGISDk2qx8d8TNHd4Srk6IHWBx7twBHtOCa7EHUtk-2526amp-253Bs-253DvXI89P03vFk5a5CZpATKf4nRkXEdh8ogl90pN2zqn3E-2526amp-253Be-253D-26g-3DZjQ2ZTA3MGVkODljY2IzZA-3D-3D-26h-3DM2Q3NWUxMGU1ZWNjZGY3Y2Q3ZjdhZmRkOGQ5YTMxNzg1NDNkYTViY2RlZjRjNmVkZGE3ZjA4NTBlMDE3Y2U3OQ-3D-3D-26p-3DYzJ1OnNjanVkaWNpYWw6YzpvOmFkYmJhMThhMWQxY2JjNTZkY2U0ZDIyNGI1NzMxOWQ1OnYxOmg6VA-3D-3D&d=DwMFAg&c=euGZstcaTDllvimEN8b7jXrwqOf-v5A_CdpgnVfiiMM&r=ij5krmaqOpRGpYNEdJcztr-4yYiaqN8iOHL1ImkZZbI&m=dG1HFAGs7SxTkQuLIWY9hRccAMKLQXkjim7t9h3MAgs&s=QKr5PRmbogsG1ZC-RhPOnvf7quWxX9haptnOLykWZI4&e=
mailto:JCHILDERS@BARNWELL-WHALEY.COM

