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Wednesday, April 11, 2018 at 2:58:16 PM Eastern Daylight Time

Subject: State v. Dent

Date:  Thursday, April 5, 2018 at 1:06:02 PM Eastern Daylight Time
From: Alex Joseph

To: Rebekah Luttrell, April Winston, Charles Grose

EXHIBIT

Good afternoon:

Here are the notes from Rebekah's (cc-ed here) and April's meeting with John Camello (this was who Victim first
disclosed to):

He said he grew up in Beaufort and graduated from Beaufort HS. Atter graduation he was a volunteer firefighter and
also did some work with PD. In the late 90's he moved back to Florida (where he was born) to be close to family. He
lived in south Florida where he met/married his wife. From 2002-2012 he worked as a college administrator at a few
different colleges in South Florida. He also was a private investigator for 10 years in Florida working with a couple
different agencies - mostly worked on child runaway cases, child abuse/molestation cases, and child drug cases. In
2009 his wife and step daughter moved to LA and the two lived separate for three years until divorce in 2012.
Camello suffered from severe depression after the divorce and attempted suicide. Started counseling and during
these sessions disclosed for the first time that he was sexually abused by a male family friend when he was 12
years old for approx a year.

Camello moved back to Beaufort in 2013. First job back was a pool security guard with the apartment complex
where Lori and victim lived. He met them at the pool and wouid talk with Lori. He said Lori was very outgoing, and
the kids were both well-behaved, scciable and outgoing. Eventually he and Lori started dating. He would
occasionally go to the house for dinner and to hang out. He always hung out with the kids in the living room. The D
picked the family up from the pool twice and Camello briefly met him. He seemed like a normal grandpa, but they
never had a lengthy conversation. Lori told Camello the D was helping pay bills, would visit occasionally and was
retired navy and lived out of state.

A month or two into dating Lori, Camello started noticing signs from JM. hat raised red flags. He said she was
affectionate towards him, liked to be touching people and tried kissing Camello on the cheek. She would try to sit in
his lap often, which made him uncomfortable. Also she would dance and "shake her booty" or "twerk" in front of him,
which he found odd for her age. Both the victim and Adam would call Camello dad, and Lori told the kids that
Camello "could be there new dad." When out in public, victim would introduce Camello as "my new dad." This also
made Camello uncomfortable and he found it a little odd.

After he started dating Lori, he learned that she used to be a stripper in Florida and she smoked marijuana. He
decided this was not a relationship he wanted to continue. He eventually moved into the house, but he said it was
purely as a renter, and he told Lori he was moving in to help her pay bills and rent a room from her. He can't
remember if J.M. disclosed before or after he moved into the house.

J.M.  mwisclosure: He can't remember specific details, but does remember they were sitting in the living room,
possibly on the couch. Said Adam was in the room, because he was never alone with the kids, he was always with
both of them and/or Lori was with him when he was with the kids. He doesn't remember ifJ.M. just told him or if
he asked her questions, bul‘J-M; disclosed that her grandfather had touched her and it made her uncomfortable.
She told him her grandfather had kissed her on the mouth. After she disclosed J.M. secame very upset and
emotional. He said .M. was very clear, no confusion when she disclosed. She seemed like she'd been wanting
someone to ask and wanting to tell someone. Camello immediately told Lori and suggested she report to law
enforcement. He said Lori called police that same night. He was working two jobs at the time, Lowes at night. He
said he went to bed after the disclosure to get some sleep before his night shift and Lori woke him up because
police were at the house to take a report. He told her 1o just talk o them and tell them everything she knew. He did
not give a statement until later. Levan came to the house and took two different statements from him about each
disclosure. {Prior to getting a statement, Levan read Camello his rights and Camello signed a waiver.

Second disclosure: He doesn't remember exactly how long after the first disclosure. He said after the first disclosure
J.M. attempted to put her mouth new Camello’s groin area over his clothes a couple times, and this raised more
red flags that more happened than what she originally disclosed. He said he asked her if anything else happened,
and that's when she wrote the note that D "made her lick it." He said].M. face was "full of fear" when she
disclosed the second time and she again became very emotional. After the second disclosure Camello decided to
remove himself from the situation, and told Lori in front of Levan that he could not be alone with the kids anymore.
Camello said he asked Adam if D ever made him uncomfortable and Adam said no. He said Adam never disclosed
anything about D. Said Lori disclosed abuse by D when she was younger well-after JM.  disclosures.

Shortly after the second disclosure, Camello moved out and back into the Suburban. Lori had trouble paying bills
after Camello moved out and he was able to help her with a room at the Suburban while she got back on her feet.
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the judgments and
convictions of the lower court should be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General

SCOTT MATTHEWS
Assistant Attorney General

ISAAC MCDUFFIE STONE, III
Solicitor, Fourteenth Judicial Circuit

Post Office Box 1880

Bluffton, SC 29910
(843)-790-6283

Bar # 101464

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT

November 8, 2019
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
Charles Dent, Appellant.

Appellate Case No. 2018-001257

Appeal From Beaufort County
Alex Kinlaw, Jr., Circuit Court Judge

Opinion No. 5850
Heard February 11, 2021 — Filed August 18, 2021

REVERSED AND REMANDED

E. Charles Grose, Jr., of Grose Law Firm, of Greenwood,
for Appellant.

Attorney General Alan McCrory Wilson and Assistant
Attorney General Jonathan Scott Matthews, both of
Columbia; and Solicitor Isaac McDuffie Stone, 111, of
Bluffton, all for Respondent.

WILLIAMS, J.: In this criminal matter, Charles Dent appeals his convictions for
first degree criminal sexual conduct (CSC) with a minor and disseminating
obscene material to a minor. We reverse and remand for a new trial.

FACTS/PROCEDURAL HISTORY
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In August 2014, Dent was arrested at his home in Alabama for various charges
stemming from alleged sexual abuse of his granddaughter (Victim).! At the time
of the alleged abuse, Victim lived in South Carolina with her mother and brother,
and Dent would periodically stay with them.

In May 2014, Mother began dating John Camelo. Thereafter, Victim made an
initial disclosure of abuse by Dent to Camelo. Camelo notified Mother, and
Mother reported the abuse to law enforcement. Thereafter, Victim underwent a
forensic interview at Hopeful Horizons regarding her initial disclosure. Following
the interview, Victim made a second disclosure of abuse by Dent to Camelo and
subsequently completed a second forensic interview.

A Beaufort County grand jury indicted Dent with two charges of first degree CSC
with a minor and two charges of disseminating obscene material to a minor.
Following a trial in May 2018, a jury found Dent guilty of both dissemination
charges and one charge of first degree CSC, and the trial court sentenced him to an
aggregate term of thirty years' imprisonment. Dent moved for a new trial, and the
court denied his motion. This appeal followed.

STANDARD OF REVIEW

In criminal cases, the appellate court reviews the underlying matter for an abuse of
discretion, which occurs when the findings of the trial court lack evidentiary
support or are controlled by an error of law. State v. Hopkins, 431 S.C. 560, 568—
69, 848 S.E.2d 368, 372 (Ct. App. 2020).

LAW/ANALYSIS

Dent contends the trial court erred in failing to charge the jury with the requested
circumstantial evidence instruction established by State v. Logan, 405 S.C. 83, 747
S.E.2d 444 (2013). We agree.

In Logan, our supreme court held that trial courts "should" instruct the jury with
the following circumstantial evidence charge when requested by the defendant. /d.
at 99, 747 S.E.2d at 452.

There are two types of evidence which are generally
presented during a trial—direct evidence and

! Dent also faced charges in Alabama for child pornography.
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circumstantial evidence. Direct evidence directly proves
the existence of a fact and does not require deduction.
Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact.

Crimes may be proven by circumstantial evidence.
The law makes no distinction between the weight or
value to be given to either direct or circumstantial
evidence, however, to the extent the State relies on
circumstantial evidence, all of the circumstances must be
consistent with each other, and when taken together,
point conclusively to the guilt of the accused beyond a
reasonable doubt. If these circumstances merely portray

the defendant's behavior as suspicious, the proof has
failed.

The State has the burden of proving the defendant
guilty beyond a reasonable doubt. This burden rests with
the State regardless of whether the State relies on direct
evidence, circumstantial evidence, or some combination
of the two.

Id. (emphasis added).

"When requested, the Logan charge must be given in cases based in whole or part
on circumstantial evidence." State v. Herndon, 430 S.C. 367, 371, 845 S.E.2d 499,
501 (2020) (emphasis added).

Over the years, the circumstantial evidence charge in
South Carolina has evolved significantly. In relevant
part, it was initially required that circumstantial evidence
point conclusively to the guilt of the accused to the
exclusion of every other reasonable hypothesis.
Subsequently, in response to guidance from the Supreme
Court of the United States, the [c]ourt removed this
requirement, instead ordering trial courts to instruct juries
that circumstantial evidence must be given the same
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weight and treatment as direct evidence
(the Grippon'*! charge).

However, in Logan, the [c]ourt posited that there
are different approaches used to analyze direct and
circumstantial evidence. . .. Therefore, we held the trial
court "should" give the specific charge provided in
the Logan decision, . . ., when requested.

Id. at 371-72, 845 S.E.2d at 502 (citations and footnotes omitted). "Th[e Logan]
holding does not prevent the trial court from issuing the circumstantial evidence
charge provided in Grippon . . .. However, trial courts may not exclusively rely on
that charge over a defendant's objection." Logan, 405 S.C. at 100, 747 S.E.2d at
452-53 (emphasis added).

"Notwithstanding the mandatory language in Logan, erroneous jury instructions
remain subject to an appellate court's authority to 'consider| ] the trial court's jury
charge as a whole and in light of the evidence and issues presented at trial."
Herndon, 430 S.C. at 371, 845 S.E.2d at 501-02 (alteration in original) (quoting
Logan, 405 S.C. at 90, 747 S.E.2d at 448). "To warrant reversal, a trial judge's
refusal to give a requested jury charge must be both erroneous and prejudicial to
the defendant." State v. Adkins, 353 S.C. 312,319, 577 S.E.2d 460, 464 (Ct. App.
2003).

During the charge conference, Dent requested the trial court use the Logan charge
for the instruction on circumstantial evidence. However, the court failed to do so,
charging the jury as follows:

Now, there are, also, two sources—or two types of
evidence, rather. And I'm talking about now is there's
direct evidence and circumstantial evidence. Direct
evidence is the testimony of someone who claims to have
direct and actual knowledge of a fact, such as an
eyewitness. Direct evidence is evidence that if it is
believed immediately establishes a fact.

Circumstantial evidence. Circumstantial evidence
is indirect evidence. Put another way, circumstantial

2 State v. Grippon, 327 S.C. 79, 489 S.E.2d 462 (1997).
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evidence is proof of a chain of facts from which you
could find that another fact exists, even though it has not
been proven to you directly.

The law makes no distinction between the weight
or value to be given to either direct or circumstantial
evidence. You may consider both kinds. And there's not
a greater degree of certainty required for one over the
other.

Following the charge, Dent objected and requested the trial court recharge the jury
with the Logan instruction. The trial court overruled Dent's objection, finding the
charge was sufficient.

We find the trial court erred in failing to grant Dent's request to charge the jury
with the Logan instruction on circumstantial evidence. See Logan, 405 S.C. at 99,
747 S.E.2d at 452 ("[D]efendants should not be restricted from requesting a jury
charge that reflects the requisite connection of collateral facts necessary for a
conviction."). The evolution of this charge is apparent in our jurisprudence, and
our supreme court has unambiguously directed trial courts to use the instruction if
requested. See Herndon, 430 S.C. at 371, 845 S.E.2d at 501 ("When requested,
the Logan charge must be given in cases based in whole or part on circumstantial
evidence."). Although it is not error for trial courts to use previous iterations of a
circumstantial evidence charge, rather than utilizing the Logan instruction
verbatim, it is mandatory for the trial court to update the charge as necessary. See
Logan, 405 S.C. at 100, 747 S.E.2d at 452—53 ("Th[e Logan] holding does not
prevent the trial court from issuing the circumstantial evidence charge provided

in Grippon . ... However, trial courts may not exclusively rely on that charge over
a defendant's objection." (emphasis added)). Therefore, the trial court additionally
erred in failing to supplement the charge, after Dent's renewed objection, to include
reference to the requisite connection of circumstantial facts necessary for a
conviction. There was no physical evidence, and the State spent substantial time in
summation explaining to the jury that the case was "about circumstantial
evidence." Further, the State read part of the trial court's planned charge on
circumstantial evidence to the jury, noting that Dent "didn't want to read out the
[planned] definition of circumstantial evidence." Considering the circumstantial
nature of the evidence, we find these errors prejudiced Dent.?

3 Because this finding is dispositive, we decline to address Dent's remaining issues
on appeal. See State v. Hepburn, 406 S.C. 416, 428 n. 14, 753 S.E.2d 402, 408 n.
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CONCLUSION
Accordingly, we reverse the trial court and remand the matter for a new trial.
REVERSED AND REMANDED.

HILL, J., concurs.

THOMAS, J., dissenting: I respectfully dissent. I find the trial court erred in
failing to supplement the jury charge, after Dent's renewed objection, with the
requested circumstantial evidence instruction established by Logan. However, |
find the error committed by the trial court was ultimately harmless. The State's
case consisted of direct and circumstantial evidence. While the amount of direct
versus circumstantial evidence presented was close, the evidence was not "almost
exclusively circumstantial" like in Herndon. See Herndon, 430 S.C. at 373, 845
S.E.2d at 500-03 (holding the trial court's failure to give the requested Logan
charge was not harmless error when the State's case against the defendant was
"almost exclusively circumstantial"). I also find the trial court's instruction, as a
whole, properly conveyed the applicable law. See Logan, 405 S.C. at 90-91, 747
S.E.2d at 448 ("A jury charge is correct if, when read as a whole, the charge
adequately covers the law."). In State v. Jenkins, 408 S.C. 560, 572-73, 759 S.E.2d
759, 766 (Ct. App. 2014), this court found no reversible error in the trial court's
jury instruction on circumstantial evidence, applying the harmless error analysis
and explaining, "Our supreme court has excluded the 'reasonable hypothesis'
language from the circumstantial evidence instruction now required by Logan,
recognizing that this language is unnecessary." The Jenkins court also found "any
error in the omission of other language from the Logan instruction was harmless
beyond a reasonable doubt because the trial court's instruction, as a whole,
properly conveyed the applicable law." Id. at 572-73, 759 S.E.2d at 766; see
Logan, 405 S.C. at 94 n. 8, 747 S.E.2d at 449 n. 8§ ("A trial court's decision
regarding jury charges will not be reversed where the charges, as a whole, properly
charged the law to be applied." (citation omitted)); id. (concluding any error in the
trial court's jury instructions was harmless because the trial court "clearly
instructed the jury regarding the reasonable doubt burden of proof" and its jury
instruction, "as a whole, properly conveyed the applicable law." (citations
omitted)); see also State v. Drayton, 411 S.C. 533, 545-46, 769 S.E.2d 254, 261

14 (2013) (declining to review remaining issues when its determination of a prior
issue was dispositive of the appeal).
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(Ct. App. 2015) (determining there was no reversible error in the trial court's
failure to include the "reasonable hypothesis" language in its circumstantial
evidence jury charge when the trial court's instruction "as a whole, properly
conveyed the applicable law"), aff'd in result and vacated in part on other grounds
by State v. Drayton, 415 S.C. 43,780 S.E.2d 902 (2015); State v. Lynch, 771
S.E.2d 346, 358,412 S.C. 156, 178 (Ct. App. 2015) (finding the trial court did not
commit reversible error in refusing Lynch's requested circumstantial evidence
charge because his requested charge was based on the "reasonable hypothesis"
language, which the supreme court found unnecessary in Logan). Therefore, |
would affirm the trial court.
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CONCLUSION

For all of the foregoing reasons, the State requests the panel grant the petition for
rehearing, and find the trial judge’s failure to give the Logan instruction was harmless error
because the State’s evidence against Appellant was almost exclusively direct and not
circumstantial and because the trial judge’s instruction, as a whole, properly conveyed the

applicable law. This Court should affirm Appellant’s convictions and sentences.

Respectfully submitted.

ALAN WILSON
Attorney General

SCOTT MATTHEWS
Assistant Attorney General

ISAAC MCDUFFIE STONE, 111
Solicitor, Fourteenth Judicial Circuit
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S.C. Bar No. 101464

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT

August 26, 2021
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RETURN TO STATE’S PETITION FOR REHEARING

On August 18, 2021, this Court unanimously held that the trial judge filed to give

the jury instruction required by State v. Logan, 405 S.C. 83, 747 S.E.2d 444 (2013) and

State v. Herndon, 430 S.C. 367, 845 S.E.2d 499 (2020). A majority of this Court further

held:

There was no physical evidence, and the State spent substantial time in
summation explaining to the jury that the case was “about circumstantial
evidence.” Further, the State read part of the trial court’s planned charge on
circumstantial evidence to the jury, noting that Dent “didn’t want to read
out the [planned] definition of circumstantial evidence.” Considering the
circumstantial nature of the evidence, we find these errors prejudiced Dent.

Slip Opinion, at 6. The dissent would have held the error harmless. /d., at 7-8. On August

26, 2021, the State petitioned for rehearing (“State’s Petition™). Although conceding the

trial judge erred by denying Mr. Dent the Logan charge, the State, relying on the dissent,

argued the error was harmless. By letter dated August 27, 2021, this Court requested Mr.

Dent respond to the State’s motion. This return follows.
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STANDARD OF REVIEW

“In criminal cases, this court reviews errors of law only and is bound by the trial
court’s factual findings unless they are clearly erroneous.” State v. McBride, 416 S.C. 379,
385, 786 S.E.2d 435, 438 (Ct. App. 2016). “Thus, on review, the court is limited to
determining whether the trial court abused its discretion. ” Id. “An abuse of discretion
occurs when the court’s decision is unsupported by the evidence or controlled by
an error of law.” Id.

“The law to be charged to the jury is determined by the evidence presented at trial.
..., [and] a trial court commits reversible error if it fails to give a requested charge on an
issue raised by the evidence.” State v. Hill, 315 S.C. 260, 262, 433 S.E.2d 848, 849 (1993).
“The evidence presented at trial determines the charged jury instruction. The purpose of a
jury instruction is to enlighten the jury and to aid it in arriving at a correct verdict.” State
v. Blurton, 352 S.C. 203, 207,573 S.E.2d 802, 804 (2002) (internal citations and quotations
omitted). “A jury charge is no place for purposeful ambiguity.” State v. Belcher, 385 S.C.
597,611, 685 S.E.2d 802, 809 (2009), holding extended by State v. Burdette, 427 S.C. 490,
832 S.E.2d 575 (2019).

“In reviewing jury charges for error, [an appellate court] must consider the court’s
jury charge as a whole in light of the evidence and issues presented at trial.” State v.
Mattison, 388 S.C. 469, 478, 697 S.E.2d 578, 583 (2010) (quoting State v. Adkins, 353 S.C.
312, 318, 577 S.E.2d 460, 463 (Ct.App.2003)). “Errors, including erroneous jury
instructions, are subject to harmless error analysis.” Burdette, 427 S.C. at 496, 832 S.E.2d
at 578 (citing Belcher, 385 S.C. at 611, 685 S.E.2d at 809). “When considering whether an

error with respect to a jury instruction was harmless, [an appellate court] must determine
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beyond a reasonable doubt that the error complained of did not contribute to the verdict.”
Id. (internal quotations omitted).
DISCUSSION

As a threshold matter, the State concedes the trial judge did not provide the Logan
charge. See, e.g., Brief of Respondent, at 31; State’s Petition, at 1-2. The question,
therefore, becomes whether this Court can conclude the error is harmless beyond a
reasonable doubt. See Burdette, supra. Like the dissent, the State’s position rests on its
contention the evidence against Charles Dent was direct and not circumstantial. The State’s
own arguments do not support its position because (a) the Solicitor at trial argued the jurors
should convict Mr. Dent based on circumstantial evidence and (b) the Brief of Appellant
relied on circumstantial evidence when urging this Court to affirm the convictions.

A. This Court correctly held the Solicitor relied on circumstantial evidence.

“Direct evidence is the testimony of a person who asserts or claims to have actual
knowledge of a fact, such as an eyewitness.” Logan, 405 S.C. at 96, 747 S.E.2d at 451.
“Circumstantial evidence is proof of a chain of facts and circumstances indicating the
existence of a fact.” Id. The State argues its “case against [Mr. Dent] was based almost
entirely, if not entirely, on direct evidence” and the Solicitor “merely responded to Mr.
Dent’s ‘specious assertion’ the prosecution” relied “on a lot of circumstantial evidence.”
State’s Petition, at 2, 4. This Court, therefore, must consider the State’s reliance on
circumstantial evidence at trial. In addressing Mr. Dent’s closing argument, the Solicitor
argued:

And he started talking about circumstantial evidence. And he said
the Judge would talk to you about circumstantial evidence. And he didn’t

want to read out the definition of circumstantial evidence that the Judge is
going to read. But I’'m going to do that because circumstantial evidence is

3
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frequently viewed as a dirty word, I think. If you guys — you know — it’s
viewed as not being serious. But — and [’m going to read it.

Crimes may be proven by circumstantial evidence. The State can
rely on direct evidence, circumstantial evidence, or some combination of
the two. The Judge is going to read that to you.

Circumstantial evidence is evidence. And it’s not a lesser type of
evidence. And why — why is this case about circumstantial evidence? Why
do we not have photos of Jaelynn licking the Defendant's penis? Why do
we not have Jaelynn’s clothes covered in the Defendant's semen? We don’t
have that because of the grooming process. Because sexual assault cases,
these type of cases, they do not happen out in broad daylight with witnesses.
They happen in private homes. They happen between two people who have
a power difference. And that’s what happened here. It happened when
Jaelynn was alone with the offender.

It happened in a private home. It happened after months of
grooming. And that is why we must rely on circumstantial evidence.

Tr. 727-29 (emphasis added).

The Solicitor thus equated “circumstantial evidence” and “grooming.” In doing so,
the State sought to prove a “chain of facts and circumstances indicating the existence of a
fact,” Logan, 405 S.C. at 96, 747 S.E.2d at 451—i.e. that grooming was evidence of
criminal sexual conduct. The State, in fact, heavily relied on “grooming”—and, therefore,
circumstantial evidence—during its initial closing argument. See, e.g. Tr. 696 (discussing
Tessa Trask’s testimony about “grooming”); 697 (“grooming is his normalized sexual
touch though exposure™); 698 (discussing the process of grooming); 698 (linking grooming
to delayed disclosure). The Solicitor followed up her discussion of grooming by reminding
the jurors about John Comelo’s testimony about “red flags” he claimed he witnessed
regarding the child complaining witness. Tr. 698. The Solicitor next discussed testimony
of Lori Mayo and Mr. Comelo that the State claimed evidenced “outward signs of abuse”

and “trauma” that the child exhibited in this case. Tr. 698-99. In fact, the prosecution’s use
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of Mr. Comelo’s testimony prompted Mr. Dent to address circumstantial evidence during
his closing argument. Immediately after referencing circumstantial evidence, Mr. Dent
addressed the allegations of “sexualized behavior” alleged in the child’s relationship with
Mr. Comelo. Tr. 707.

During her initial closing, the Solicitor also discussed the photographs that were
entered onto evidence. Tr. 699-700. These photos are not direct evidence of any of the
crimes for which Mr. Dent was convicted. Indeed, Mr. Dent challenges the admission of
the photographs on appeal as not relevant and unduly prejudicial. Brief of Appellant, at 46-
47, 52, and Reply Brief of Appellant, at 8-10, 14. The State, in fact, acknowledged these
photographs “were not offered to prove [Mr. Dent] was guilty of disseminating obscene
material to a minor,” but rather, “The aforementioned exhibits are photos of Victim, at least
some of which, the State argued were sexualized and thus demonstrated the inappropriate
relationship [Mr. Dent] had with Victim.” Brief of Respondent, at 38. In relying on the
photographs in this manner, the State once again sought to prove a “chain of facts and
circumstances indicating the existence of a fact.” Logan, 405 S.C. at 96, 747 S.E.2d at 451.
Thus, without using the words “circumstantial evidence,” the State argued the photographs
were circumstantial evidence supporting a conviction for first-degree criminal sexual
conduct with a minor.

B. On Appeal, the State relies on circumstantial evidence.

As seen in Section A above, the prosecution relied on circumstantial evidence at
trial, and the State acknowledged in its brief to this Court that it introduced photographs of
the child as circumstantial evidence to support the criminal sexual conduct conviction. On

appeal, the State also relied on circumstantial evidence when urging this Court not to direct
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a verdict of acquittal regarding the charge of first-degree criminal sexual conduct with a
minor. See, e.g., Brief of Respondent, at 8-9 (arguing the jurors could infer fellatio occurred
“during the relevant timeframe in indictment 2014-GS-07-1673” based on inferences
drawn from the child’s vague and inconsistent statements), 9 (“The logical implication of
Victim’s second forensic interview is that she performed fellatio on Appellant more than
one time and at least one of those incidents happened at the first townhouse during the time
frame limited in indictment 2014-GS-07-1674"), and 10 (arguing inferences from ““a broad
question by the assistant solicitor: ‘But do you remember anything about what was done to
you while you lived in those houses? ™ (emphasis supplied by State’s brief)). In arguing
inferences in this manner, the State once again sought to prove a “chain of facts and
circumstances indicating the existence of a fact.” Logan, 405 S.C. at 96, 747 S.E.2d at 451.
Thus, without using the words “circumstantial evidence,” the State argued these inferences
as circumstantial evidence supporting a conviction for first-degree criminal sexual conduct
with a minor.
CONCLUSION

For the foregoing reasons, this Court should deny the State’s petition for rehearing.
Because the evidence presented at trial supported a jury instruction on circumstantial
evidence, the trial judge was obligated to provide the Logan instruction. The State concedes
this legal error. Based on this record, it is impossible for this Court to “determine beyond
a reasonable doubt that the error complained of did not contribute to the verdict.” Burdette,
427 S.C. at 496, 832 S.E.2d at 578. The Solicitor argued the State’s view of the

circumstantial evidence during her closing. Although avoiding the use of the term
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“circumstantial evidence,” the State relies on circumstantial evidence when urging this
Court to affirm the conviction for first-degree criminal sexual conduct.
Respectfully Submitted,

By s/E. Charles Grose, Jr.

E. Charles Grose, Jr.

S.C. Bar Number 66063

The Grose Law Firm, LLC

404 Main Street

Greenwood, SC 29646

(864) 538-4466

(864) 538-4405 (fax)

Email: charles@groselawfirm.com

Attorney for Charles Dent

September 2, 2021
Greenwood, South Carolina
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THE STATE OF SOUTH CAROLINA Sep 02 2021
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of General Sessions

Alex Kinlaw, Jr., Circuit Court Judge

Appellate Case No. 2018-001257

The State, ....ooveeiiiiiee e Respondent,

Charles Dent,.........ccoeeiiriiniiiiiniiieece e Appellant.

CROSS-PETITION FOR REHEARING

On August 18, 2021, this Court reversed the trial court from not providing the jury
instruction required by State v. Logan, 405 S.C. 83, 747 S.E.2d 444 (2013) and State v.
Herndon, 430 S.C. 367, 845 S.E.2d 499 (2020). This Court summarily disposed of Mr.
Dent’s reaming issues on appeal by holding:

Because this finding is dispositive, we decline to address Dent’s remaining

issues on appeal. See State v. Hepburn, 406 S.C. 416,428 n. 14, 753 S.E.2d

402, 408 n. 14 (2013) (declining to review remaining issues when its

determination of a prior issue was dispositive of the appeal).

State v. Dent, No. 2018-001257, 2021 WL 3641728, at *3, fn. 1 (S.C. Ct. App. Aug. 18,
2021). On August 26, the State petitioned for rehearing. Pursuant to Rule 221(a), SCACR,
Charles Dent also petitions for rehearing because this Court did not decide the remaining

issues raised by Mr. Dent on appeal. In doing so, this Court overlooked or misapprehended

that two of these issues are dispositive in the same manner as the dispositive issue in
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Hepburn and the reaming eight issues require this Court’s guidance because those issues
are capable of repetition at trial.
STANDARD OF REVIEW

In every decision rendered by an appellate court, every point distinctly
stated in the case which is necessary to the decision of the appeal and fairly
arising upon the record of the court must be stated in writing and must, with
the reason for the court's decision, be preserved in the record of the
case. This rule does not apply to the following:

(1) The Supreme Court may file a memorandum opinion
dismissing an appeal, affirming or reversing the judgment
appealed from, or granting other appropriate relief when, in
unanimous decision, the Supreme Court determines that a
published opinion would have no precedential value and any
one or more of the following circumstances exists and is
dispositive of issues submitted to the Court for decision: (A)
that a judgment of the trial court is based on findings of fact
which are or are not clearly erroneous; (B) that the evidence
to support a jury verdict is or is not insufficient; (C) that the
order of an administrative agency is or is not supported by
such quantum of evidence as prescribed by the statute or law
under which judicial review is permitted; or (D) that no
error of law appears.

(2) The Court of Appeals need not address a point which is
manifestly without merit.

Rule 220(b), SCACR.
DISCUSSION
A. Dispositive Issues.
In Hepburn, our supreme court reversed a conviction for homicide by child abuse
and “direct[ed] a verdict of acquittal.” Hepburn, 406 S.C. at 442, 753 S.E.2d at 416.
Because of the directed verdict, the remaining issues alleging error during the trial became
moot. Stated another way, the directed verdict was dispositive of the entire case. Here, Mr.

Dent raises two issues regarding the trial court’s denial of his directed verdict motions,
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which would be dispositive of the State’s charges against Mr. Dent, thereby rendering a
new trial on these charges unnecessary.

Question I asked this Court to hold “trial judge err[ed] by not directing a verdict of
acquittal on Indictment No. 2014-GS-07-01673 when the State failed to present any
evidence that “fellatio on the Defendant by J.M.” occurred during the time frame of the
indictment.” Brief of Appellant, at 41-43; Reply Brief of Appellant, at 1-3. If this Court
agrees with Mr. Dent and enters a directed verdict, then double jeopardy will bar the State
from prosecuting Mr. Dent a second time for first-degree criminal sexual conduct with a
minor. U.S. Const. Am. V; S.C. Const. Art. I, § 12. Given the variance between the
indictment and the evidence presented at trial, not deciding this issue would give the State
a “free pass” by allowing them to seek an amended indictment from the grand jury.

Question X asked this Court to hold “the trial judge err[ed] by not directing the
verdict on the two indictments for disseminating obscene material to a minor twelve years
of age or younger because the State did not satisfy the requirements of the statute.” Brief
of Appellant, at 51-52; Reply Brief of Appellant, at 14-15. If this Court agrees with Mr.
Dent and enters a directed verdict, then double jeopardy will bar the State from prosecuting
Mr. Dent a second time for disseminating obscene material to a minor. U.S. Const. Am. V;
S.C. Const. Art. I, § 12.

This Court, accordingly, should issue a written opinion regarding Questions I and
X because these issues are dispositive and would

B. Issue Capable of Repetition at Trial.
This Court’s guidance is needed because the remaining eight issues are capable of

repetition during a new trial.
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First, Question II asked this Court to hold the trial court “err[ed] by not limiting the
definition of sexual battery to ‘fellatio’ when ‘fellatio on the Defendant by J.M.” was the
only sexual battery alleged in the indictment.” Brief of Appellant, at 43-44; Reply Brief of
Appellant, at 3-5. Although the State defends the trial judge’s ruling on appeal, the State
tacitly admits the error by acknowledging it was required to prove fellatio in order to
survive Mr. Dent’s directed verdict motion. See, e.g., Brief of Respondent, at 8-11. As our
supreme court recently reminded:

The primary purpose of an indictment is threefold: to put the defendant on

notice of the elements of the offense; to allow him to decide whether to

plead guilty or stand trial; and to enable the trial court to know what

judgment to pronounce following a conviction.

State v. Lewis, No. 2019-001815, 2021 WL 3520852, at *7 (S.C. Aug. 11, 2021) (citing
Evans v. State, 363 S.C. 495, 508, 611 S.E.2d 510, 517 (2005)). Here, Mr. Dent relied on
the indictment’s limitation to a single sexual battery. As seen above, Mr. Dent is concerned
the failure to decide this issue will give the State a “free pass” to seek an amended
indictment. If the State does not seek an amended indictment, then this issue likely will be
repeated during a new trial.

Question III asked this Court to “exclude[e] the testimony of Tessa Trask’s when
this testimony was based on her own theories and the record does not contain any evidence
that her theories are reliable.” Brief of Appellant, at 44-46; Reply Brief of Appellant, at 5-
8. Without this Court’s guidance, the State will call Ms. Trask during a new trial, and this
issue will repeat itself.

Question I'V asked this Court to hold “the trial judge err by allowing the prosecution

to introduce State’s Exhibits 1, 3, 4, 6, 11, 13, and 15 when the prosecution could not

establish the chain of custody, the witness could not authenticate those images, the images

4

964



were not relevant to guilt, and the prejudicial effect of those images and J.M.’s testimony
about those images substantially outweighed any probative value.” Brief of Appellant, at
46-47; Reply Brief of Appellant, at 8-10. Question IX asked this Court to hold “the trial
judge err by not suppressing State’s Exhibits 1, 3,4, 6, 11, 13, and 15 because the State did
not follow the procedures set forth in S.C. Code §§ 16-15-305 and 435, which require the
Solicitor’s Office to apply for the search warrant and arrest warrants.” Brief of Appellant,
at 52; Reply Brief of Appellant, at 14. If this Court agrees with Mr. Dent, then the State
will not be allowed to use these exhibits during a new trial.

Question V asked this Court to hold “the trial judge err[ed] by overruling Charles
Dent’s objections during the State’s opening and the direct examination of John Camelo,
thereby allowing Mr. Camelo to offer opinions about whether J.M. was a victim sexual
abuse based on his training, education, and experience.” Brief of Appellant, at 57-48; Reply
Brief of Appellant, at 10. Question VI asked this Court to hold “the trial judge err[ed] by
denying Charles Dent his Sixth Amendment right to confront and cross-examine John
Camelo about the real reasons why he ended the relationship with Lori Michelle Mayo.”
Brief of Appellant, at 48-49; Reply Brief of Appellant, at 11. Because it is difficult to
imagine the prosecution not calling Mr. Camelo during a new trial, this Court should
provide guidance about the appropriate limits of Mr. Comelo’s direct testimony and
permissible areas of his cross-examination.

Question VIII asked this Court to hold “the trial judge err by not quashing the two
indictments for disseminating obscene material to a minor twelve years of age or younger
because the State did not follow the procedures set forth in S.C. Code §§ 16-15-305 and

435, which require the Solicitor’s Office to apply for the arrest warrants.” Brief of
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Appellant, at 50-51; Reply Brief of Appellant, at 13-14. As seen at trial and during this
appeal, the State has a different interpretation of this statue. Thus, if the Sate seeks to retry
Mr. Dent, then this issue will be repeated in a new trial. This Court therefore, should
provide a statutory interpretation.

Mr. Dent also asked this Court to consider the cumulative error doctrine. Brief of
Appellant, at 52; Reply Brief of Appellant, at 15.

This Court should issue a written opinion addressing these issues because thes
issues are capable of repetition at a new trial.

CONCLUSION

For the foregoing reasons, this Court should issue a written opinion addressing the

remaining issues raised by Mr. Dent on appeal.
Respectfully Submitted,

By s/E. Charles Grose, Jr.

E. Charles Grose, Jr.

S.C. Bar Number 66063

The Grose Law Firm, LLC

404 Main Street

Greenwood, SC 29646

(864) 538-4466

(864) 538-4405 (fax)

Email: charles@groselawfirm.com

Attorney for Charles Dent

September 2, 2021
Greenwood, South Carolina
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CONCLUSION

For all of the foregoing reasons, the State requests the panel deny Appellant’s cross
petition for rehearing. However, if the panel grants the cross petition, the State requests this

Court affirm Appellant’s convictions on each remaining issue.

Respectfully submitted,

ALAN WILSON
Attorney General

SCOTT MATTHEWS
Assistant Attorney General

ISAAC MCDUFFIE STONE, III
Solicitor, Fourteenth Judicial Circuit

S.C. Bar No. 101464

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT

September 9, 2021
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I, Leigh Ann Stone, certify that I have served the within Return to Cross Petition for
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In The Court of Appeals
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Alex Kinlaw, Jr., Circuit Court Judge

Appellate Case No. 2018-001257

The State, ....ooveeiiiiiee e Respondent,

Charles Dent,.........ccoeeiiriiniiiiiniiieece e Appellant.

REPLY TO STATE’S RETURN TO CROSS-PETITION FOR REHEARING

On September 2, 2021, this Court requested the State file a return to Charles Dent’s
cross-petition for rehearing (herein after “Cross-Petition” and “State’s Return”). On
September 9, 2021, the State filed its return. This reply follows.

The State askes this Court not to decide the remining issues raised by Mr. Dent’s
appeal to this Court. E.g. Return, at 1-2 (“if this Court wishes to address [Mr. Dent’s]
remaining issues, notwithstanding this Court’s decision reversing [his] convictions bases
on the failure of the trial judge’s failure [sic] to give the instruction required by State v.
Logan, 405 S.C. 83, 747 S.E.2d 444 (2013), [then his] convictions should be affirmed”).!

Ironically, if this Court grants the State’s petition for rehearing, then this Court necessarily

! The State’s argues Mr. Dent’s remaining issues “are each manifestly without
merit” and then argues why this Court should reject Mr. Dent’s remaining arguments. Mr.
Dent respectfully disagrees that his remaining issue are without merit. Because this Court
has not called for additional briefing, Mr. Dent relies on his arguments set forth in his Brief
of Appellant and Reply Brief of Appellant.
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would have to rehear the remaining issues raised by Mr. Dent’s appeal. This Court could
resolve the State’s inconsistent positions by viewing the State’s opposition to it addressing
Mr. Dent’s other issues and abandonment of its petition for rehearing.

The State’s Return militates in favor of denying its petition for rehearing on the
merits. The State once again acknowledges “there was a discrepancy in the number of times
Victim alleged she was forced to perform fellatio on Appellant in her forensic interview
verses what she testified to at trail.”? Return, at 2. This acknowledgment must be viewed
in context of the absence of any testimony—i.e. direct evidence—alleging fellatio occurred
when the child lived at the residence during the timeframe of indictment number 2014-GS-
07-01673. Without using the term “circumstantial evidence,” the State continues to argue
it presented circumstantial evidence “from which a reasonable juror could find Appellant
guilty under Indictment number 2014-GS-07-1673.” Id.

The State continues to argue its trial exhibits 1, 3, 4, 6, 11, 13, and 15 where not
“relevant to the two charges of disseminating obscene material to a minor.”3 State’s Return,
at 3 (citing R. 730-32). The State’s return never explains why these photographs were
relevant. As this Court is aware, the State contends these photographs are evidence of the
sexualized relationship between the child and her grandfather, thereby relying on these
photographs as circumstantial evidence of first-degree criminal sexual conduct with a

minor without using the term “circumstantial evidence.”

2 The State further acknowledges the Solicitor never asked the child “to clarify
this discrepancy while she was on the witness stand.” State’s Return, at 2, fn. 2.

3 In the same sentence, the State acknowledges it “could not dispositively prove
who took™ the photographs. State’s Return, at 3. This admission—combined with the
admission these charges are not relevant to the other two charges—militates in favor of
grating Mr. Dent a new trial on this additional issue.
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Finally, Mr. Dent’s cross-petition for rehearing argues two of the undecided issues
are “dispositive in the same manner as the dispositive issue in Hepburn'™! and the reaming
eight issues require this Court’s guidance because those issues are capable of repetition at
trial.” Cross Petition, at 1 (footnote added). The State’s Return never addresses this ground
for deciding the two issues that would bar retrial. Nor could it because Mr. Dent correctly
explains why these issues could be dispositive of the entire case.

CONCLUSION

For the reasons set forth in Mr. Dent’s cross-petition for rehearing and this reply,
this Court should issue a written opinion addressing the remaining issues raised by Mr.
Dent on appeal.

Respectfully Submitted,

By s/E. Charles Grose, Jr.

E. Charles Grose, Jr.

S.C. Bar Number 66063

The Grose Law Firm, LLC

404 Main Street

Greenwood, SC 29646

(864) 538-4466

(864) 538-4405 (fax)

Email: charles@groselawfirm.com

Attorney for Charles Dent
September 13, 2021
Greenwood, South Carolina

4 State v. Hepburn, 406 S.C. 416, 753 S.E.2d 402 (2013).
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of General Sessions
Alex Kinlaw, Jr., Circuit Court Judge

Appellate Case No. 2018-001257

The State, ....ooveeiiiiiee e Respondent,

Charles Dent,.........ccoeeiiriiniiiiiniiieece e Appellant.

Certificate of Service

I certify that [ served this pleading on the State of South Carolina, by email, using
counsel’s primary email address listed in the Attorney Information System (AIS),> as
reflected below, on the date reflected below:

Jonathan Scott Matthews, Esquire
S.C. Attorney General's Office
PO Box 11549

Columbia, SC 29211
smatthews2(@scag.gov

By s/E. Charles Grose, Jr.
E. Charles Grose, Jr.

The Grose Law Firm, LLC
404 Main Street
Greenwood, SC 29646
(864) 538-4466

September 13, 2021
Greenwood, South Carolina

> A copy of the email will be attached to the certificate of service filed with this
Court.
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The South Carolina Court of Appeals

The State, Respondent,
V.
Charles Dent, Appellant.

Appellate Case No. 2018-001257

ORDER

After careful consideration of the petition for rehearing filed by Appellant, the
Court is unable to discover that any material fact or principle of law has been either
overlooked or disregarded, and hence, there is no basis for granting a rehearing.
Accordingly, the petition for rehearing is denied. "
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1 adhere to my dissent.

Columbia, South Carolina

o]

E. Charles Grose, Jr., Esquire

Alan McCrory Wilson, Esquire

Jonathan Scott Matthews, Esquire Oct 13 2021
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The South Cavolina Court of Appeals

The State, Respondent,
V.
Charles Dent, Appellant,

Appeﬂate Case No. 2018-001257

ORDER

After careful consideration of the petition for rehearing filed by Respondent, the
Court is unable to discover that any material fact or principle of law has been either
overlooked or disregarded, and hence, there is no basis for granting a rehearing.
Accordingly, the petition for rehearing is denied.
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I adhere to my dissent. 7& { Wj: Z

Columbia, South Carolina

ce:
E. Charles Grose, Jt., Esquire

Alan McCrory Wilson, Esquire

Jonathan Scott Matthews, Esquire Oct 18 2021
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