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Argument
Question

Did the trial court err iﬁ failing to strike the testimony of Officer Scott Brown when
he stated in an unresp'onsive answer that Mutekis Williams was in constructive possession
of the drugs in found in the automobile?

The questio;a of defense counsel opened the door to the response.
~ The argument .of the State that the question of defense counsel 6pened the door to the
answer ignores the question ag:tually asked and the law in this state.

First, the answer was not responsive. The simple question called for a “yes” or “no”
answer. Instead, the énswer was a legal conclusion that Mutekis Williams was guilty. The State
has further argued that by casting the response in the fbrie‘f as “ﬁnrespo_nsive”'and trial céunsel
- .below .referrir.lg to it as a “legal conclusion” Mr. Williams is asserting a ground in the brief that is
different from the one asserted below. They are the same. The “legal. conclusion” below was an
“unresponsive_:” answer. A legal conclusion will always be unresponsive uﬁl’e’ss trial 'counsel
asked a Witness fof a.legal c'onclﬁsion. Therefdre, “ﬁnresponsive,” under the facts of this case, is
the same as “légal conclusion.” In addition, the non-responsivé terminology is- only used in the
issue presented. The brief discusses the non-responsive answer in terms of being a legal
conclusion. |

"~ Under no theofy can ti;e asking of a “yes” or “no” question in this case be interpreted to |
opening the door for fhé officer to give a non-reéponsive legal conclusion. If this is true, then in
any similar case, where a défense lawyer asks about the drugs not being found on the person of

the defendant, the officer can Say “I believe the defendant is guilty because the drugs were in his



constructive possession.” The response in this case, with the charge to the jury by the trial judge,
simply told the jury the defendant was guilty.

In most cases where a party is accused opening the door, the objected to testimony comes
from a question asked on redirect. See, State v. Young, 364 S.C. 476, 613 S.E.2d 386 (Ct. App.
2005) and State v. Beam, 336 S.C. 45, 518 S.E.2d 297 (Ct. App. 1999). While State v. Sullivan,

| 277 8.C. 35,282 S.E.2d 838 (1981) aiaparently did involve a response to a question asked by the
defense attorney, it did not involve a non-responsive énswer that was a legal conclusion. In fact,
no case cited by the State involvés a legal conclusion that was non-responsive.

In suppért of the argument that reversal for a question for which the defendanf opeped the
door for the respoﬁse, the State cites Stare v. Adcock, 194 S.C. 234, 9 S.E.2d 730 (1940) for the
proposition that the error must be a manifeét. In Adcock, the opening of the door occurred in |
connection with a guilty pleél. Such a case would obviously reqhire a “manifest necessity” to
overturn a guilty plea. The case is simply not controlling as to a trial with a witness making a

| | legal conclusion as to guilt.

. Also, Mr. Williams n(;tés that the State did not attempt to discuss or explain why State v.
Reed, 197 N.J. 280, 962 A.2d 1087 (2009) is not a persuasive authority in this case. The facts are
very 'similar. Nor does the State appear to take issue with the position of Mr. Williams that the
statement of Officer Brown is a legal conclusion. The State only argues the comment was
“invited” and that it was harmless.

Harmless
The general proposition is to require reversal, the error must be prejudicial to the

defendant. This is simply another way of saying that the error can be harmless. For if an error in



admitting improper testimony is prejudicial, it cannot be harmless. As this Court has said,
“Unfair prejudice means an uﬁdue tendency to suggest decision on an improper basis.” State v.
Gilchrist, 329 S.C. 621, 627, 496 S.E.2d 424, 427 (Ct. App. 1998). As noted in the opening
brief, the jury struggled as to the definition of constructive possession. Some members of the
] :
jury could have believed the sister of Mr. Williaras was not credible. They could have believed
that based upon the conclusion of the Ofﬁcer. Brown, that tfle sister of Mr. Williams owned the
drugs, but Mr. Williams was in constructive possession because Officer Brown said he was and,
therefore, Mr. Williams is g}lilty. The improper statement by Officer Brown permitted the jury
" to decide the case on an improper basis.
CONCLUSIbN

For the foregoing reasons and the reasons set forth in the Opening Brigf, this Court

should find the trial court erred in not striking the testimony of Officer Sédtt Brown becausAe‘ the .

statement was an improper response to the quest’on and prejudicial. This matter should be

reversed and remanded for a new trial.
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