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STATE OF SOUTH CAROLINA 

 

COUNTY OF SPARTANBURG 

 

Custom Performance Engineering, Inc., 

 

Plaintiff, 

 

vs. 

 

AM Industrial Group, LLC, 

 

Defendant. 

) 

) 

) 

) 

) 

) 

) 

)

) 

) 

) 

) 

IN THE COURT OF COMMON PLEAS 

SEVENTH JUDICIAL CIRCUIT 

 

C. A. No. 2021-CP-42-01163 

 

ORDER  

 

 

This matter came before the Master-in-Equity for Spartanburg County for a damages 

hearing on December 20, 2021 pursuant to an order of reference entered on September 28, 2021. 

Present at the hearing on behalf of Custom Performance Engineering, Inc. (“Custom 

Performance”) was Adam C. Bach, of the law firm Eller Tonnsen Bach, LLC. Present at the 

hearing on behalf of AM Industrial Group, LLC (“AMI”) was R. Wilder Harte of the law firm 

Richard Plowden & Robinson, P.A.  

From the testimony and evidence presented at the hearing, it appears that Custom 

Performance purchased an Eaton Leonard VB076HT CNC Bender machine (the “Machine”) from 

AMI on August 10, 2020. The Machine did not perform as warranted. AMI provided assurances 

to Custom Performance that it could make the Machine work. Over the next several months, 

Custom Performance expended time and money on repairs or fixes suggested by AMI. Further, 

AMI also attempted to repair the Machine to make it perform properly. Despite these efforts, the 

Machine continued to fail to perform properly, and Custom Performance provided written notice 

of its rejection of the Machine and asked AMI to refund its purchase price. AMI refused to 

acknowledge Custom Performance’s rejection of the Machine or to refund the purchase price. 

Because the Machine failed to perform, Custom Performance was forced to purchase a 
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replacement machine, a YLM CNC-90 MSRSM-6A CNC Bending Machine (the “Replacement 

Machine”) for $255,087.00.  

Custom Performance filed suit for breach of contract, breach of express warranty, and 

breach of the implied warranty of merchantability. At the hearing, Custom Performance produced 

evidence seeking the purchase price, the costs to tool and install the Machine, the cost to “cover,” 

meaning the difference in price between the Machine and the Replacement Machine, the costs to 

install and tool the Replacement Machine, and for lost profits caused by the Machine failing to 

perform as warranted.  

Because the Machine was moveable at the time of identification to the contract, this 

transaction is governed by South Carolina Uniform Commercial Code, S.C. Code § 36-2-101, et. 

seq. Additionally, because AMI is in default, AMI concedes liability. Although AMI is liable to 

Custom Performance for the actions alleged, Custom Performance is still required to prove its 

damages by a preponderance of the evidence.  

At the hearing, Custom Performance testified that its lost profits were based on three 

purchase orders it obtained but had to cancel because the Machine could not perform the job. 

Following the hearing, the court exercised its discretion to leave the record open for Custom 

Performance to submit the cancelled purchase orders for the court’s review. Custom Performance 

submitted these records, and the court is satisfied that Custom Performance’s lost profits claim is 

supported by a preponderance of the evidence. Therefore, based on the testimony and evidence 

presented, the court finds that Custom Performance proved the following damages by a 

preponderance of the evidence:  
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 3 

Price of Machine $132,000.00 

Costs to Install and Tool Machine $8,694.00 

Lost Profits  $257,680.00 

Total Damages  $398,374.00 

 

The court declines to award, however, the difference in the cost of the Machine and the 

cost of the Replacement Machine. During cross-examination, Custom Performance’s witness 

testified that the Replacement Machine is not identical to the Machine and contains more features 

not available on the Machine. Because of this, the court declines to award the cost of “cover” or 

the tooling and installation costs for the Replacement Machine. 

 The court further finds that AMI is entitled to retake possession of the Machine from 

Custom Performance, as well as any of the tooling AMI provided with the Machine, upon payment 

of the judgment amount.      

 THEREFORE, based on the testimony and evidence submitted,  

 IT IS ORDERED, judgment is entered in favor of Custom Performance and against AMI 

in the amount of Three Hundred Ninety-Eight Thousand Three Hundred Seventy-Four 

($398,374.00) Dollars, plus costs in the amount of $293.80, for a total judgment of Three Hundred 

Ninety-Eight Thousand Six Hundred Sixty-Seven and 80/100ths ($398,667.80) Dollars. Interest 

shall accrue on the judgment at the statutory rate upon entry of this Order.   

IT IS FURTHER ORDERED that following payment of the judgment to plaintiff, Custom 

Performance shall coordinate with AMI and make reasonable accommodations for AMI to retake 

possession of the Machine, and any tooling AMI provided with the Machine, at AMI’s expense.    

 AND IT IS SO ORDERED.   

Official Court block on following page 
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Spartanburg Common Pleas

Case Caption: Custom Performance Engineering, Inc. VS   Am Industrial Group, Llc

Case Number: 2021CP4201163

Type: Order/Damages

IT IS SO ORDERED.

s/ Shannon M. Phillips - 3087

Electronically signed on 2022-02-21 13:55:52     page 4 of 4
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STATE OF SOUTH CAROLINA 

 

COUNTY OF SPARTANBURG 

 

Custom Performance Engineering, Inc., 

 

Plaintiff, 

 

vs. 

 

AM Industrial Group, LLC, 

 

Defendant. 

) 

) 

) 

) 

) 

) 

) 

)

) 

) 

) 

) 

IN THE COURT OF COMMON PLEAS 

SEVENTH JUDICIAL CIRCUIT 

 

C. A. No. 2021-CP-42-01163 

 

 

ORDER OF DEFAULT  

 
This matter came before the Court upon the plaintiff’s motion for entry of default judgment 

against the defendant pursuant to Rule 55, SCRCP. 

It appears to this Court that, upon the Court’s records, service was effectuated on the 

defendant and that the defendant has failed to plead, appear, or otherwise respond in accordance 

with the law of South Carolina. 

THEREFORE, IT IS ORDERED, ADJUDGED, AND DECREED that the plaintiff’s 

motion for entry of default is GRANTED and that default is hereby entered against the defendant 

in the above-captioned matter. 

IT IS SO ORDERED.  
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Spartanburg Common Pleas

Case Caption: Custom Performance Engineering, Inc. VS   Am Industrial Group, Llc

Case Number: 2021CP4201163

Type: Order/Entry of Default

IT IS SO ORDERED

 s/Amy W Cox, Spartanburg County Clerk of
Court by Maribel M Martinez

Electronically signed on 2021-08-17 15:31:46     page 2 of 2
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STATE OF SOUTH CAROLINA 

COUNTY OF SPARTANBURG 

Custom Performance Engineering, Inc., 

Plaintiff, ' 

VS. 

AM Industrial Group, LLC, 

Defendant. 

TO THE DEFENDANT ABOVE NAMED: 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

C.A. No. 2021-CP-42- 

SUMMONS 

You are hereby summoned and required to answer the Complaint, herewith served upon 

you, and to serve a copy of your answer to same upon the subscriber at 1306 South Church Street, 

Greenville, South Carolina, 29605, within thirty (30) days after the service hereof, exclusive of the 

day of such service. If you fail to answer within that time, you will be considered to be in default 

and the Plaintiff will move before the Court for the relief demanded in the Complaint. 

Respectfully submitted, 

s/Adam C. Bach 
Adam C. Bach (S.C. Bar #74885) 
Katie Sieber (S.C. Bar #102826) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com  
ksieber@etblawfirm. com  

Attorneys for Custom Performance 
Engineering, Inc. 

April 13, 2021 

Greenville, South Carolina 

0010



STATE OF SOUTH CAROLINA 

COUNTY OF SPARTANBURG 

Custom Performance Engineering, Inc., 

Plaintiff, 

vs. 

AM Industrial Group, LLC, 

Defendant. 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

C.A. No. 202 1 -CP-42- 

COMPLAINT 

Plaintiff, Custom Performance Engineering, Inc. ("Custom Performance") complaining of 

the defendant AM Industrial Group, LLC ("AM Industrial"), would respectfully allege and show 

unto this court as follows: 

PARTIES AND JURISDICTION 

1. Plaintiff Custom Performance is a corporation formed and existing under the laws 

of the State of Maryland with its principal place of business in Spartanburg County, South 

Carolina. 

2. Defendant AM Industrial Group, LLC is a limited liability company formed and 

existing under the laws of the state of Ohio. 

3. This action concerns a contract for the delivery of goods to Spartanburg County, 

South Carolina. 

4. This court has jurisdiction and venue is proper in Spartanburg County, South 

Carolina. 

GENERAL ALLEGATIONS 

5. Custom Performance is in the business of engineering and manufacturing parts for 

the automotive performance industry. 

1 
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6. AM Industrial is in the business of selling refurbished and used tube machinery. 

7. In July 2020, Custom Perfonnance negotiated with AM Industrial about purchasing 

a bender machine that was capable of bending 3-inch tooling. AM Industrial issued an invoice (the 

"Invoice") to Custom Performance for an Eaton Leonard VB076HT CNC Bender machine (the 

"Machine") in the amount of $132,000.00. A true and accurate copy of the Invoice is attached as 

Exhibit A. 

8. Brett Wyman of AM Industrial represented that the Machine would be refurbished 

and in like new condition. 

9. Custom Performance executed a purchase order (the "Purchase Order") on August 

10, 2020 for the Machine and additional tooling in the amount of $132,000.00. Pursuant to the 

terms of the Purchase Order, the Machine was to be converted to utilize CSM style tooling. The 

Purchase Order stated that the high torque option on the Machine needed to bend 3-inch tooling 

and material and would need to be proved prior to Custom Performance's purchase of the Machine. 

When the Machine was completed, Custom Performance would send 3-inch tooling and material 

to perform sample bends in aluminum and stainless steel to ensure the machine was operational. 

A true and accurate copy of the Purchase Order is attached as Exhibit B. 

10. In August 2020, George Rumore of Custom Performance visited AM Industrial's 

facility for a demonstration of the Machine's bending of 3-inch tooling. At the demonstration, the 

Machine did not bend tooling as warranted. Brett Wyman of AM Industrial assured Custom 

Performance that this was a set up issue that could be corrected by a bender machine operator after 

the Machine was delivered to the Custom Performance facility. Based on this representation, 

Custom Performance approved delivery of the Machine to its facility. 

2 
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11. In September 2020, the Machine was delivered to Custom Performance's facility. 

The machine was not performing as warranted and would not bend 3-inch tooling and material as 

required under the contract between the parties. 

12. Immediately following delivery, Custom Performance informed AM Industrial that 

the Machine was still not performing as warranted. AM Industrial sent a representative to inspect 

the Machine, but was unable to get the Machine to bend 3-inch tooling and material at the Custom 

Performance facility. 

13. In the following months, Custom Performance exhausted time, money, and 

materials attempting to get the Machine operational. Custom Performance continued to notify AM 

Industrial of the defects with the Machine during this time. AM Industrial attempted to make the 

Machine operational, but failed to provide an adequate remedy. 

14. After approximately three months of Custom Performance notifying AM Industrial 

of the defects with the machine, AM Industrial sent a third-party to evaluate and set-up the 

Machine. The third-party was unable to set up or evaluate the Machine because the runout 

measured so poorly. 

15. In December 2020, George Rumore met with Brett Wyman of AM Industrial, and 

Wyman agreed that the Machine was not working as warranted and that the bends being produced 

were unacceptable and could not be sold. Wyman again stated that the Machine was built to bend 

3-inch tooling and should be able to do so. Rumore informed Wyman that if the machine operator 

inspecting the Machine could not resolve the issues with the bends, Custom Performance would 

reject the goods. 

3 
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16. On January 6, 2021 and January 26, 2021, after AM Industrial again failed to 

correct the Machine's defects, Custom Performance sent emails to AM Industrial rejecting the 

Machine and requesting that AM Industrial pick up the Machine and refund the purchase price. 

17. On February 5, 2021, Custom Performance, by and through their counsel, sent a 

letter rejecting the Machine as it failed to conform with the parties' contract and AM Industrial's 

warranties and representations. 

18. To date, AM Industrial has not refunded the purchase price to Custom Performance. 

FOR A FIRST CAUSE OF ACTION 
(Breach of Contract) 

19. Custom Performance adopts and realleges the above allegations not inconsistent 

with this cause of action. 

20. The Invoice and Purchase Order form a valid and binding contract between Custom 

Performance and AM Industrial. 

21. The parties' contract is governed by S.C. Code §36-2-101 et. seq. 

22. The terms of the Purchase Order are controlling and state that the high torque option 

on the Machine must be able to bend 3-inch tooling and material. 

23. AM Industrial breached its contract with Custom Performance by failing to deliver 

a Machine that performed as required by the contract. Custom Performance rightfully rejected the 

Machine. 

24. As a direct and proximate result of AM Industrial's breach, Custom Performance 

has suffered and continues to suffer actual, incidental, and consequential damages. Further, 

Custom Performance is entitled to a refund of the purchase price for the Machine because it 

effectively rejected the Machine following a reasonable inspection period. 

11 
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FOR A SECOND CAUSE OF ACTION 
(Breach of Express Warranty) 

25. Custom Performance adopts and realleges the above allegations not inconsistent 

with this cause of action. 

26. As alleged above, AM Industrial expressly warranted that the Machine would be 

refurbished to a like new condition and would bend 3-inch tooling and materials as stated in the 

contract between the parties. 

27. AM Industrial breached its warranty because the Machine did not perform as 

warranted, causing damage to Custom Performance. 

28. Even after Custom Performance repeatedly notified AM Industrial of the defect 

with the Machine, AM Industrial failed to provide an adequate remedy. 

29. As a result of AM Industrial's breach of express warranties, Custom Performance 

has suffered actual, incidental, and consequential damages. 

FOR A THIRD CAUSE OF ACTION 
(Breach of Implied Warranty of Merchantability) 

30. Custom Performance adopts and realleges all of the above allegations not 

inconsistent with this cause of action as if fully repeated herein. 

31. AM Industrial was and is a merchant with respect to the goods that are the subject 

of the Agreement and, therefore, the AM Industrial warranted that the goods were merchantable. 

32. As AM Industrial expressly warranted that the Machine was refurbished and build 

like new, the disclaimer of implied warranties for "Used items" stated on the Invoice has no effect 

or limitation on the contract for the Machine. 

5 

0015



33. The Machine was not merchantable in that it did not bend 3-inch tooling, which 

was the ordinary purpose of its use, and Custom Performance gave AM Industrial timely notice 

that the Machine was not merchantable. 

34. As a result of AM Industrial's breach of the warranty of merchantability, Custom 

Performance has suffered actual, incidental, and consequential damages in an amount to be 

determined by the trier of fact. 

WHEREFORE, Plaintiff, Custom Performance Engineering, Inc., respectfully requests 

that the court enter judgment against Defendant AM Industrial Group, LLC, awarding it the 

following relief: 

1. For Judgment against Defendant in the amount of the purchase price, plus incidental 

and consequential damages in an amount to be determined by the trier of fact, 

2. In the alternative, should the court find that Plaintiff accepted the goods, for actual 

damages pursuant to S.C. Code §36-2-714, incidental, and consequential damages 

in an amount to be detenmined by the trier of fact, 

3. For the costs of this action, 

4. For such other relief as this court deems just and proper. 

Signature page to follow 
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Respectfully submitted, 

s/Adam C. Bach 
Adam C. Bach (S.C. Bar #74885) 
Katie Sieber (S.C. Bar #102826) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com  
ksieber@etblawfirm.com  

Attorneys for Custom Performance 
Engineering, Inc. 

April 13, 2021 

Greenville, South Carolina 
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INHYSTRIJI Jowl ✓IACi-IINEPY P✓̀ EI;CHANTS 

DIVISION OFAMI GROUP  

INVOICE M 105011 

DATE: 7/31/20 

M 

'NVOIC 
r  

A 
n 
D 
r 
r 

PO #: Verbal George 
0 

BILL TO: 

Attn: Accounts Payable 
Custom Performance 
280 National Ave 
Spartanburg, SC 29303 

SHIP TO: o 

Attn: Receiving N 

Custom Performance -a  
280 National Ave 
Spartanburg, SC 29303 w 

.A 

TERMS: Payment in full prior to shipment FOB: Brook Park, OH cn 
unless otherwise specified D 

QTY ITEM ID DESCRIPTION UNIT PRICE AMOUNV 
1 AM 19439 EATON LEONARD Model: VB076HT CNC 

O 

3-Axis Horizontal Mandrel Type Tube Bending n 
O 

Machine -refurbished- if 
if 
O 

1 INCLUDES: z  
r 

1 Used tooling for 3" OD: Used Bend Die + any D 
Cn 

other available n 
D 

1 Used tooling for 1.875" OD: Used Bend Die + M 
N 

any other available 
CD 

C-) 
1 TOTAL DISCOUNTED PRICE 132,000.00 132,000.012 

N 
O 

W 

TOTAL INVOICE AMOUNT (USD): $ 132,000.00 

CONDITIONS: 
Used items sold hereunder are neither designed nor manufactured by the seller, and this sale of these items is on an as-is and with all faults basis, without 

any representation or warranties, expressed or implied, of any kind including safety, condition, or quality. Purchaser agrees that upon and after payment of 
this invoice, in part or full, the above order is not subject to cancellation, exchange, or return. Seller further assumes no responsibility to provide safety device! 
or equipment necessary for the protection of the user or to comply with applicable governmental laws or requirements. It is agreed and understood that 
purchaser assumes this responsibility and the above is an integral part of this sale. Orders are not subject to cancel ation. Deposits received are non-refundabl( 

Thank you for your business! 

SHIPPING INSTRUCTIONS: Customer Arranged .............................  

16000 Commerce Park Drive 
............................. 

Brook Park, Ohio 
............................. 

44142
. 
 2023 

.................. 

(216)433-7171 
............................. 

(216)433-4008 Fax 
............................. 

www.amindustrialmachinery.com  
............................. 

info@amindustrialmachinery.com  
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ORDER, 
280 National Ave. 
Spartanburg, SC 29303 
Info@cp-e.com  

I Q (864) 764-1646 

(864) 764-8320 

Vendor Ship To 

AM Industrial Group, Llc. 
16000 Commerce Park Drive 
Brook Park, Ohio 44142 
USA 

Custom Performance Engineering, Inc. 
ATTN: Shipping & Receiving 
280 National Ave. 
Spartanburg, SC 29303 
USA 

Date P.O. # 

8/10/2020 6787 

)0 

Due Date Ship Via 

8/14/2020 TBD 

QTY P/N Description Material RCVD Price Amount 

Bender / CNC I Eaton Leonard I VB-076HT 13.000" 0 ********** 27002.00 
TOBN00003 Tooling / Bender I Set 13.000" OD Mandrel, Stainless & Aluminum 0 2,499.00 2,499.00 

Wiper Die, Stainless & Aluminum I Bend Die I Interlock Die I Clamp Die 
Pressure Die I Eaton Leonard Converted To CSM Key Way I Used 

TOBN00004 Tooling / Bender I Set 11.875" OD I Mandrel, Stainless & Aluminum 1 2,499.00 
Wiper Die, Stainless & Aluminum I Bend Die I Interlock Die I Clamp Die I 
Pressure Die I Eaton Leonard Converted To CSM Key Way I Used 

TERMS: 

-CONVERT BENDER TO UTILIZE CSM TOOLING. cp-e CURRENTLY 
HAS WAY TOO MUCH INVESTED IN CSM STYLE TOOLING. cp-e 
SENT 5/8" TOOLING ON PO#: 6773, OUTBOUND TRACKINGM 
395527537775. WHEN BENDER CONVERSION IS COMPLETE, cp-e 
WILL SEND 3.000" TOOLING AND MATERIAL TO PREFORM SAMPLE 
BENDS IN ALUMINUM AND STAINLESS STEEL. THE HIGH TQ 
OPTION NEEDS TO BE PROVED OUT. NOT MUCH IN THE WAY OF 
LITERATURE ON THE VB-076 "HT" VERSION. THANK YOU FOR 
YOUR UNDERSTANDING. 

-ONCE DELIVERY IS MADE AND EQUIPMENT IS PRODUCING, cp-e 
AGREES TO SELL AM INDUSTRIAL IT'S BRAND NEW JETLINE 
ENGINEERING CS3-15Z SEAM WELDER FOR $20,000.00. cp-e WILL 
USE THIS TO BUY MORE TOOLING FOR THE VB-076HT. 

Thank you. 
TOTAL $132,000.00 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 
Custom Performance Engineering, Inc., 
 

Plaintiff, 
 

vs. 
 
AM Industrial Group, LLC, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

 
C. A. No. 2021-CP-42-01163 

 
 

MOTION FOR ENTRY OF DEFAULT  
 

 
Plaintiff Custom Performance Engineering, Inc., by and through its undersigned counsel, 

pursuant to Rule 55 of the South Carolina Rules of Civil Procedure, hereby moves this Court for 

the entry of an order holding Defendant AM Industrial Group, LLC in default on Plaintiff’s claims.  

This motion is based upon the following grounds: 

1. A summons and complaint in this matter were filed in the Spartanburg County 

Court of Common Pleas on April 13, 2021. 

2. Pursuant to Rule 4, SCRCP, service of the complaint was perfected upon Defendant 

on June 9, 2021.   

3. Pursuant to Rule 12, SCRCP, an answer or other appropriate response was due from 

Defendant on or before July 9, 2021.     

4. Defendant’s insurance carrier requested an extension of 30 days to respond to the 

complaint. Plaintiff’s counsel agreed to a 30-day extension. Defendant’s response was due on or 

before August 10, 2021. 

5. No answer or responsive pleading has been filed by Defendant as indicated by the 

attached affidavit of default. 
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 2 

6. Defendant is not a minor, has not been found legally incompetent, and is not entitled 

to the protections of the Service Members Civil Relief Act and Amendments thereto. 

7. This Court has subject matter and personal jurisdiction over Defendant.  

8. Defendant is in default under Rule 55(b)(2), SCRCP. 

9. Plaintiff is entitled to an order entering default against Defendant. 

This motion is based on the pleadings, the South Carolina Rules of Civil Procedure, the 

common and statutory law of the State of South Carolina and the attached proposed order for the 

entry of default in support of this motion.   

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
August 12, 2021 
 
Greenville, South Carolina 

Respectfully submitted, 
 
 
s/Adam C. Bach                               
Adam C. Bach (S.C. Bar #74885) 
Katie Sieber (S.C. Bar #102826) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com 
ksieber@etblawfirm.com 
 
Attorneys for Custom Performance 
Engineering, Inc. 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 
Custom Performance Engineering, Inc., 
 

Plaintiff, 
 

vs. 
 
AM Industrial Group, LLC, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

 
C. A. No. 2021-CP-42-01163 

 
 
MOTION FOR DEFAULT JUDGMENT  

 

 
Plaintiff Custom Performance Engineering, Inc., by and through its undersigned counsel, 

will move at a date and time to be set by the court, pursuant to Rule 55 of the South Carolina Rules 

of Civil Procedure, for an order entering judgment against Defendant AM Industrial Group, LLC.  

The court entered default against Defendant on August 18, 2021. This motion is based upon the 

pleadings filed in this action, upon any future memorandum of law submitted by the movant(s), 

and upon applicable common and statutory law.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
August 18, 2021 
 
Greenville, South Carolina 

Respectfully submitted, 
 
 
s/Adam C. Bach                               
Adam C. Bach (S.C. Bar #74885) 
Katie Sieber (S.C. Bar #102826) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com 
ksieber@etblawfirm.com 
 
Attorneys for Custom Performance 
Engineering, Inc. 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 

) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

Custom Performance Engineering, 
Inc., 
 

Plaintiff, 
 

v. 
 
AM Industrial Group, LLC,  
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 2021-CP-42-01163 
 
 
 

DEFENDANT AM INDUSTRIAL GROUP, 
LLC’S MOTION TO SET ASIDE ENTRY 

OF DEFAULT 

Defendant AM Industrial Group, LLC, by and through its undersigned counsel, files 

this Motion to Set Aside Entry of Default (the “Motion”) and For Leave to Respond to 

Plaintiff Custom Performance Engineering, Inc.’s Complaint, made pursuant to Rule 

55(c), SCRCP.   

LEGAL STANDARD 

Rule 55(c), SCRCP, provides that, “[f]or good cause shown the court may set aside 

an entry of default.”  A motion for relief pursuant to Rule 55(c) rests solely within the sound 

discretion of the trial judge.  Beckham v. Durant, 300 S.C. 329, 387 S.E.2d 701 (Ct. App. 

1989).  In determining whether or not to grant relief from entry of default, courts should 

“exercis[e] a broader, more liberal discretion than otherwise would be exercised under 

Rule 60(b) . . .”  Top Value Homes, Inc. v. Harden, 319 S.C. 302, 460 S.E.2d 427, 429 

(Ct. App. 1995).   

In determining whether good cause exists, the Court should consider such factors 

as the promptness with which relief is sought, the reasons for failure to act promptly, the 

existence of a meritorious defense, and the prejudice to other parties.  Harden, 319 S.C. 

at 305, 460 S.E.2d at 429; New Hampshire Ins. Co. v. The Bey Corp., 312 S.C. 47, 435 
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S.E.2d 377, 379 (Ct. App. 1993).  There is no particular period of time in which a defaulting 

party must move to set aside an entry of default.  However, the time limit applied by most 

courts is one of “reasonable time.”  10 James Wm. Moore, Moore's Federal Practice § 

55.50[1][b] [iv], at 55-62 (3d ed. 1997).  Also, courts have consistently set aside entries 

of default “where the defaulting party has not shown disrespect for the court or attempted 

to thwart proceedings.”  Id. at § 55.50[1] [c], at 55-64 (3d ed. 1997) (footnote omitted); 

see also Ricks v. Weinrauch, 293 S.C. 372, 360 S.E.2d 535 (Ct. App. 1987) (good cause 

to set aside default found where defendant forwarded copy of complaint to insurance 

carrier which had gone bankrupt and took prompt action to respond to complaint upon 

discovering the bankruptcy). 

The South Carolina Court of Appeals has held that the trial court should consider 

(1) the timing of the defaulting party's motion for relief, (2) whether the defaulting party 

has a meritorious defense, and (3) the degree of prejudice to the non-defaulting party 

should relief be granted.  Harden, 319 S.C. at 305, 460 S.E.2d at 429. 

ARGUMENT 

A. Good Cause 

Here, according to its Affidavit of Service, Plaintiff perfected service on AM 

Industrial on June 9, 2021.  In a June 25, 2021 email [attached as Exhibit A], AM 

Industrial’s insurer, Liberty Mutual Insurance, confirmed receipt of the Complaint and 

advised it “had reached out to Plaintiff’s counsel requesting an extension to answer the 

Complaint.  I will confirm once I received [sic] the extension.”  No subsequent confirmation 

was ever provided.   
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Thereafter, on August 3, 2021, Liberty Mutual sent AM Industrial correspondence 

via email [attached as Exhibit B] denying insurance coverage for the claims raised in 

Plaintiff’s Complaint.  At no time after acknowledging receipt of the Plaintiff’s Complaint 

did Liberty Mutual did provide confirmation of the purported extension, nor did Liberty 

Mutual include in its denial any guidance or explanation as to when a responsive pleading 

from AM Industrial was due.  As a result, AM Industrial has been unduly prejudiced by its 

insurer’s failure to provide it with critical information and defend on AM Industrial’s behalf 

while examining the issue of insurance coverage.   

B. Timeliness  

Moreover, AM Industrial’s Motion is timely made, as an Order for Entry of Default 

was made on August 18, 2021.  When determining whether a defaulting party has 

established good cause, courts will often examine the length of time between the default 

and the motion to set aside entry of default.  In this case, AM Industrial files this Motion 

within a reasonable amount of time from the Order for Entry of Default.  

C. Meritorious Defense 

An additional factor which the trial court should examine is whether the defendant 

has a meritorious defense to the plaintiff's claims.  Defendant need not prove its defense 

by a preponderance of the evidence.  Central Operating Co. v. Utility Workers, 491 F.2d 

245, 252 n.8 (4th Cir. 1974).  “The underlying concern is . . . whether there is some 

possibility that the outcome . . . after a full trial will be contrary to the result achieved by 

the default.”  Augusta Fiberglass Coatings, Inc. v. Fodor Contracting Corp., 843 F.2d 808, 

812 (4th Cir. 1988).  The defendant is required to establish only that its defense is 

meritorious, not that it would prevail on the merits.  “[A] meritorious defense need not be 
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perfect nor one which can be guaranteed to prevail at a trial. It need be only one which is 

worthy of a hearing or judicial inquiry because it raises a question of law deserving of 

some investigation and discussion or a real controversy as to real facts arising from 

conflicting or doubtful evidence.”  Thompson v. Hammond, 299 S.C. 116, 382 S.E.2d 900, 

903 (1989) 

The basis for Plaintiff's Complaint is that AM Industrial breached its contract with 

Plaintiff by failing to deliver a machine that performed as required by the contract and that 

Plaintiff rightfully rejected the machine.  AM Industrial denies these allegations and 

asserts it complied with the contract terms in full.  Consequently, AM Industrial has a 

meritorious defense worthy of investigation and should be allowed to file an answer or 

otherwise respond to the Complaint. 

D. Prejudice 

Finally, Plaintiff will not be prejudice if the entry of default is set aside.  “To establish 

prejudice, the plaintiff must show that the delay will result in the loss of evidence, 

increased difficulties in discovery, or greater opportunities for fraud and collusion.”  

Berthelsen v. Kane, 907 F.2d 617, 621 (6th Cir. 1990) (internal citation omitted).  The 

amount of time between the Plaintiff’s service of the Complaint and this Motion is less 

than four (4) months.  Setting aside the entry of default will not result in the loss of any 

evidence, will not cause any increased difficulty in discovery, and will not adversely affect 

the ability of Plaintiff to pursue its claims. 
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CONCLUSION 

 For the reasons stated herein, Defendant AM Industrial Group, LLC, respectfully 

requests that this Court grant this Motion, set aside the entry of default, and order such 

other and further relief, both general and special, legal or equitable, to which it may be 

justly entitled. 

 Respectfully submitted, 
   
  s/ R. Wilder Harte      
  Steven J. Pugh (SC Bar #14341)  
  spugh@richardsonplowden.com 
  R. Wilder Harte (SC Bar #101228) 
  wharte@richardsonplowden.com    
  Richardson Plowden & Robinson, P.A. 
  Post Office Drawer 7788 (29202) 
  1900 Barnwell Street 
  Columbia, South Carolina 29201 
  (803) 771-4400 
September 8, 2021 
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For a copy of our privacy policy, visit www.libertymutual.com/privacy 
 
 
The information contained in this email message and any attachments to this message are confidential and may be privileged  or constitute attorney work 
product.  If you are not the intended recipient, please (1) notify me immediately by replying to this message or calling  
(212)208-9556, (2) do not use, disseminate, distribute or reproduce any part of the message or any attachment, and (3) destroy all copies of this message 
and attachments. 
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EXHIBIT  B 
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1

Charity McQueen

From: Flores, Marcela <Marcela.Flores@LibertyMutual.com>
Sent: Tuesday, August 3, 2021 5:07 PM
To: Reg Wyman
Cc: duckcommander@ameritech.net; Bradford, Derek
Subject: AM Industrial Group LLC- Coverage Position- ATLCAS000331354 Custom Performance Engineering 

Inc.pdf
Attachments: AM Industrial Group LLC- Coverage Position- ATLCAS000331354 Custom Performance Engineering 

Inc.pdf

Good Afternoon, 

Please see attached letter regarding Coverage Position. 

Thank You, 

Marcela Flores 
Claims Specialist II 
Verticals and Programs 
───────────────────────────── 
Liberty Mutual Insurance |  Ironshore 
28 Liberty Street, 4th Floor 
New York, NY 10005 
Office: 212-208-9556 
Fax: 212-365-3511 
Marcela.Flores@ironshore.com 
Report Casualty Loss Notices to: USClaims@Ironshore.com 

The information contained in this email message and any attachments to this message are confidential and may be privileged  or constitute attorney work 
product.  If you are not the intended recipient, please (1) notify me immediately by replying to this message or calling  
(212)208-9556, (2) do not use, disseminate, distribute or reproduce any part of the message or any attachment, and (3) destroy all copies of this message
and attachments.
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 
Custom Performance Engineering, Inc., 
 

Plaintiff, 
 

vs. 
 
AM Industrial Group, LLC, 
 

Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

C. A. No. 2021-CP-42-01163 
 

 
 
 
 

RESPONSE IN OPPOSITION TO MOTION 
TO SET ASIDE DEFAULT  

 

 
Plaintiff, Custom Performance Engineering, Inc. (“Custom Performance”) respectfully 

submits this response in opposition to the defendant’s motion to set aside default. 

Background  

 Custom Performance filed this action against the defendant because the defendant sold it a 

piece of machinery that does not work. Custom Performance engaged in an extensive and months-

long effort to resolve its complaints about the machine with the defendants before filing this 

lawsuit. At the end of its negotiations, Custom Performance was corresponding with an attorney 

for the defendant named John Patrick, of the law firm Reminger Co., LPA, whose address is 101 

W. Prospect Avenue, Suite 1400, Cleveland Ohio. See Email from John Patrick to Bach, February 

16, 2021, attached as Exhibit A.  

 When negotiation failed, Custom Performance filed its lawsuit and served the summons 

and complaint via certified mail at the office of the defendant’s registered agent, “Reminger 

Service Company, Inc.” See Affidavit of Service by Mail, attached as Exhibit B; see also Ohio 

Articles of Organization for AM Industrial Group, LLC, attached as Exhibit C. The certified 

mailing was restricted delivery and was signed for on April 20, 2021. Id.  The address for the 

registered agent, Reminger Service Company, Inc., and the law firm Reminger Co., LPA are 
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 2 

identical: 101 W. Prospect Avenue, Suite 1400, Cleveland, Ohio. Compare Email from John 

Patrick with Business Entity Details.  

 On April 28, 2021, counsel for Custom Performance sent a final demand letter to counsel 

for the defendant, John Patrick, of the law firm Reminger Co., LPA. See April 28, 2021 Letter, 

attached as Exhibit D. In that letter, Custom Performance expressly advised counsel for the 

defendant that it had filed suit against the defendant. Id. at 2 (“Custom Performance has filed suit 

against AM Industrial…”). Custom Performance received no response to its letter.  

 More than thirty days passed after delivery of the summons and complaint to Reminger 

Service Co. via certified mail, restricted delivery and no response to the summons and complaint 

of any kind was received by Custom Performance. Out of an abundance of caution, Custom 

Performance elected to deliver the complaint again, this time via process server. On June 9, 2021, 

the process server delivered the summons and complaint at the exact same address where the 

complaint was previously served, 101 West Prospect Avenue, Suite 1400. See Affidavit of Service, 

attached as Exhibit E.  

 This time the defendant responded. On June 25, 2021, Marcela Flores of Liberty Mutual 

Insurance emailed counsel for Custom Performance and “acknowledged” receipt of the summons 

and complaint. See Email from Marcela Flores, attached as Exhibit F. Ms. Flores requested a 45-

day extension to answer the complaint. On June 28, 2021, counsel for Custom Performance 

responded that he would consent to a thirty-day extension from the answer due date of July 9, 

2021, making the defendant’s answer due by August 9, 2021. See Email from Bach to Flores, 

attached as Exhibit G. The August 9th deadline was sixty (60) days from the date of service on 

June 9th and One Hundred Eleven (111) days from the date the complaint was originally served 

via certified mail.  On August 18, 2021, default was entered against the defendant. On September 
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 3 

8, 2021, One Hundred Forty-One (141) days after the complaint was originally served via certified 

mail and Ninety-One (91) days after the complaint was delivered by process server, the defendant 

appeared in the case for the first time, filing a motion to set aside default.  

Argument 

1.  The defendant has failed to provide a satisfactory explanation  

A party seeking to set aside default must first “provide an explanation for the default and 

give reasons why vacation of the default entry would serve the interests of justice.” Sundown 

Operating Co. v. Intedge Indus., Inc., 383 S.C. 601, 607–08, 681 S.E.2d 885, 888 (2009). Only 

“once a party has put forth a satisfactory explanation for the default” does the trial court move onto 

the remaining factors. Id. (“Once a party has put forth a satisfactory explanation for the default, 

the trial court must also consider: (1) the timing of the motion for relief; (2) whether the defendant 

has a meritorious defense; and (3) the degree of prejudice to the plaintiff if relief is granted.”).  

The defendant claims that good cause exists because its insurance carrier was negligent 

when it failed to “confirm” that it had received an extension from Custom Performance’s counsel 

and because it failed to “include in its denial [of coverage] any guidance or explanation as to when 

a responsive pleading for AM Industrial was due.” The defendant concludes that it has been 

“unduly prejudiced” by its insurer’s failure to “provide it with critical information and defend on 

AM Industrial’s behalf.”  

 This explanation is not satisfactory as a matter of law. “The courts of this state have 

consistently held that the negligence of an attorney or insurance company is imputable to a 

defaulting litigant.”  Roberts v. Peterson, 292 S.C. 149, 151, 355 S.E.2d 280, 281 (Ct. App. 1987).  

“[A] defendant may not be relieved from the entry of default solely because it relied to its detriment 

on a negligent insurance agent.” Sundown Operating Co. v. Intedge Indus., Inc., 383 S.C. 601, 
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 4 

609, 681 S.E.2d 885, 889 (2009) (“Although the presence of other factors, in the totality of the 

circumstances, may amount to a showing of “good cause,” a defendant may not be relieved from 

the entry of default solely because it relied to its detriment on a negligent insurance agent.”). 

Instead, “the law is clear that an attorney or insurance company’s misconduct is imputable to the 

client.” Id. (citing Williams v. Vanvolkenburg, 312 S.C. 373, 375, 440 S.E.2d 408, 409 

(Ct.App.1994) (observing that an attorney's negligence in failing to answer is imputable to the 

defendant); Roberts v. Peterson, 292 S.C. 149, 151, 355 S.E.2d 280, 281 (Ct.App.1987) 

(recognizing that negligence of an attorney or insurance company is imputable to a defaulting 

litigant)).  

 Here, the defendant offers no explanation for its default other than the negligent conduct 

of its insurance carrier. There is no explanation for its own conduct or any explanation not 

dependent on its insurance carrier’s alleged duty to “provide it with critical information and 

defend” it. This explanation cannot form the basis for “good cause” as a matter of law. Sundown, 

383 S.C.at 609. The motion should be denied and the other factors need not be considered.  

Further, even if the defendant’s explanation were not unsatisfactory as a matter of law, the 

defendant provides no explanation for its own negligence in failing to timely answer the summons 

and complaint. The alleged lack of communication from Liberty Mutual regarding an extension to 

answer makes the defendant more culpable, not less. The summons explains in detail what is 

required of a defendant – that it must file an answer within thirty (30) days. Based on the 

defendant’s own filings, it had no reason to believe that its answer was not due on or before the 

original due date of July 9, 2021. Yet it took no action.  

 Its culpability for taking no action is compounded by the fact its attorney’s office received 

notification that a lawsuit was filed against it in South Carolina three times: on April 20th when it 
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 5 

was served the first time; on April 28, 2021 when counsel for the plaintiff advised the defendant’s 

attorney that defendant had been sued; and on June 9th, when it was served the second time. Unlike 

some other cases where a defaulted litigant pleads ignorance of their responsibilities after having 

turned a matter over to their insurance carrier, the defendant’s attorney was certainly aware of the 

import of a summons and complaint, the necessity of filing a response or securing an extension, 

or the potential penalties of default.   

 Defendant’s culpability is further compounded by the fact that it received notice that the 

insurance company would not be providing it with a defense on August 3, 2021, six days before 

its extended deadline of August 9th to file an answer. August 3rd is a Tuesday and August 9th is a 

Monday. The defendant, therefore, had nearly a week after receiving Liberty Mutual’s denial letter 

to inquire about the lawsuit or determine when an answer was due. According to the defendant’s 

filings, it did nothing.  

 Further, the defendant’s explanation is directed solely to the second service dated June 9th. 

It provides no explanation as to why the first service, accomplished on April 20th at the exact same 

address, was insufficient or how its insurance carrier is at fault for its failure to timely respond to 

the April 20th service. In fact, it appears that the defendant did not forward the summons and 

complaint to its insurance carrier until June 24, 2021. See Email from Marcela Flores to Reg 

Wyman, attached as Exhibit A to Motion to Set Aside Default, dated June 25, 2021 (“As per our 

conversation yesterday. This will acknowledge our receipt of the notice of claim.”)(emphasis 

added).  More than sixty (60) days elapsed from the time the complaint was served on April 20th 

and Ms. Flores’ email acknowledging receipt of the claim from the defendant. The defendant offers 

no explanation for why its insurance carrier is at fault for failing to timely respond to the April 20th 

service.  
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 6 

 The defendant’s conduct evinces a pattern of ignoring the summons and complaint in this 

matter. Custom Performance served the summons and complaint via certified mail, restricted 

delivery to the defendant’s registered agent, which was in the exact same office, and almost 

certainly affiliated with, the defendant’s attorney. The defendant ignored it. Eight days after 

serving the summons and complaint, Custom Performance sent a letter in which it specifically 

advised the defendant’s attorney that it had filed suit against it. The defendant ignored it. Custom 

Performance served the complaint a second time by process server. The defendant ignored it for 

over three months before appearing in this court and seeking relief from its own neglect. The court 

should deny the defendants’ motion.  

2.  The remaining factors do not favor setting aside default  

 Even though the court need not consider the remaining factors because the defendant’s 

excuse is unsatisfactory and fails to explain its own neglect, the remaining factors do not favor 

granting the defendant’s motion  

 a.  Timeliness  

 The defendant states summarily that it acted within a reasonable amount of time following 

the entry of default. First, accepting its excuse for default as true, the date from which to measure 

the timeliness of its actions should be from August 3, 2021, when it first learned that the insurance 

company would not be providing it a defense. According to the defendant’s own filings, by August 

3, 2021, it knew that a) it had been sued in South Carolina court; b) it was served no later than 

June 9, 2021; and c) that Liberty Mutual was not providing it with a defense and that it would need 

to take some action to respond to the complaint. Despite knowing all of this, the defendant did not 

take any action with respect to the complaint until filing its motion to be relieved from default 

more than a month later. Given that the defendant could have still filed a timely answer before the 
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extended deadline, and then waited more than a month after learning the insurance company would 

not provide it with a defense before appearing, its motion for relief from default is not timely.  

 b.  Meritorious Defense 

To establish a meritorious defense, a defendant must present or proffer evidence or 

testimony which, if believed, establishes facts constituting a meritorious defense. Cent. Operating 

Co. v. Util. Workers of Am., AFL-CIO, 491 F.2d 245, 253 (4th Cir. 1974)(“Therefore, we are of 

the view that a party satisfies his burden of demonstrating a meritorious defense when he 

introduces uncontradicted testimony which, if believed, establishes facts constituting a meritorious 

defense.”); United States v. Moradi, 673 F.2d 725, 727 (4th Cir. 1982)(“all that is necessary to 

establish the existence of a “meritorious defense” is a presentation or proffer of evidence, which, 

if believed, would permit either the Court or the jury to find for the defaulting party.”).  

Here, the defendant has not presented or proffered any evidence showing that he has a 

meritorious defense. Instead, defendant summarily states that “AM Industrial denies [the 

plaintiff’s] allegations…” A statement in a motion is not evidence. The defendant has failed to 

show that it has a meritorious defense. 

 c.  Prejudice 

 The defendant states that there is no prejudice to the non-moving party. This is incorrect. 

Custom Performance’s issues with this machine, and its efforts to fix it or reject it, have been going 

on for more than a year. The claims and disputes between the parties depend in large part on 

communications between the plaintiff and the defendant. As time passes, evidence and memories 

fade and discovery becomes more difficult. Further, Custom Performance has continued to suffer 

damages as it houses a machine that does not work and spends money and resources on 

workarounds. Custom Performance should be four months into discovery into these facts. Instead, 
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 8 

if the motion for relief from default is granted, it will be six months or more before discovery 

begins after it filed its complaint and likely a year or more from the time it can expect a trial. 

Custom Performance has been prejudiced.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
September 24, 2021 
 
Greenville, South Carolina 

Respectfully submitted, 
 
 
s/Adam C. Bach                               
Adam C. Bach (S.C. Bar #74885) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com 
 
Attorneys for Custom Performance 
Engineering, Inc. 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 
Custom Performance Engineering, Inc., 
 

Plaintiff, 
 

vs. 
 
AM Industrial Group, LLC, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

 
C. A. No. 2021-CP-42-01163 

 
PLAINTIFF’S MEMORANDUM IN 
SUPPORT OF DAMAGES CLAIM  

 
This matter is before the court for a damages hearing after entry of default against the 

defendant. After default was entered, the defendant moved for relief from default. That motion 

was denied on September 28, 2021, and this case was referred to the Master-in-Equity for entry of 

damages pursuant to Rule 53, SCRCP.  

This matter concerns the sale of an Eaton Leonard VB076HT CNC Bender Machine (the 

“Machine”). Because the Machine was moveable at the time of identification to the contract, this 

transaction is governed by the South Carolina Commercial Code, S.C. Code § 36-2-101, et. seq. 

Custom Performance paid the defendant $132,000.00 for the Machine pursuant to the parties’ 

contract. The Machine did not work as represented. In an effort to make the Machine work, Custom 

Performance spent money in tooling and repair costs for the Machine, as well as sums on 

equipment for the Machine. Once it became apparent that the Machine would not work, Custom 

Performance purchased a new machine at a significantly higher cost ($255,087.00) than the 

contract price of the Machine. In the interim, Custom Performance lost revenue it would have 

otherwise earned had the Machine worked as represented.  
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As a result, Custom Performance suffered and will present evidence and testimony of the 

following damages:  

Price of Machine $132,000.00 S.C. Code § 36-2-711 

Difference in price of 
replacement machine 

$123,087.00 S.C. Code § 36-2-712 

Tooling for Machine  $8,694.00 S.C. Code § 36-2-715 

Tooling for replacement 
machine  

$7,628.00 S.C. Code § 36-2-715 

Costs for Installation of 
Machine  

$6,950.00 S.C. Code § 36-2-715 

Lost Revenue due to Machine 
not functioning as represented 

$226,482.00 S.C. Code § 36-2-715 

Total: $504,481.00  
 
In addition, Custom Performance seeks its costs in the amount of $293.80 for a total judgment of 

Five Hundred Four Thousand Seven Hundred Seventy-Four and 80/100ths ($504,774.80) 

Dollars, plus post-judgment interest at the legal rate.  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
December 17, 2021 
 
Greenville, South Carolina 

Respectfully submitted, 
 
 
s/Adam C. Bach                               
Adam C. Bach (S.C. Bar #74885) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com 
 
Attorneys for Custom Performance 
Engineering, Inc. 
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

       
 

APPEAL FROM SPARTANBURG COUNTY 
COURT OF COMMON PLEAS 

THE HONORABLE J. DURHAM COLE, CIRCUIT COURT JUDGE  
THE HONORABLE SHANNON M. PHILLIPS, MASTER-IN-EQUITY 

       
 

CIVIL ACTION NO. 2021-CP-42-01163 
       

 
Custom Performance Engineering, Inc., 
 

RESPONDENT, 
 

versus 
 

AM Industrial Group, LLC,  
APPELLANT. 

 
       

 
NOTICE OF APPEAL 

       
 

 The Defendant, AM Industrial Group, LLC, appeals from the Form 4 Order of The 

Honorable J. Durham Cole, filed September 28, 2021, denying the Defendant AM Industrial 

Group, LLC’s Motion to Set Aside Entry of Default, and from the Order of The Honorable 

Shannon M. Phillips, filed February 21, 2022, entering judgment in favor of Custom 

Performance Engineering, Inc. The Defendant, AM Industrial Group, LLC, received 

written notice of the entry of this Order on February 21, 2022. 

(signature on following page) 
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      Respectfully submitted,   
    

/s Carmen V. Ganjehsani    
Carmen V. Ganjehsani (S.C. Bar No. 73515) 
R. Wilder Harte (S.C. Bar No. 101228) 
RICHARDSON, PLOWDEN & ROBINSON, PA 
Post Office Drawer 7788 
Columbia, South Carolina 29202 
(803) 771-4400 
cganjehsani@richardsonplowden.com 
wharte@richardsonplowden.com  

  ATTORNEYS FOR APPELLANT 
 AM INDUSTRIAL GROUP, LLC 

 
March 21, 2022. 
 
Other Counsel of Record: 
 
Adam C. Bach (S.C. Bar #74885) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
(864) 236-5013 
abach@etblawfirm.com 
ATTORNEYS FOR RESPONDENT  
CUSTOM PERFORMANCE ENGINEERING, INC.    
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CERTIFICATE OF SERVICE 
 

 I, the undersigned, an employee of Richardson Plowden & Robinson, P.A., for 

Defendant, AM Industrial Group, LLC, do hereby certify that I have this date served the 

foregoing Notice of Appeal, dated March 21, 2022, and attached Orders, by personally: 

(1) filing a copy of the same with The Honorable Amy W. Cox, Spartanburg County 

Clerk of Court, using the South Carolina Courts E-Filing System; and (2) pursuant to 

Section (d)(1) of the Supreme Court’s Order dated August 25, 2021 on the following 

counsel of record using the primary email addresses listed in the Attorney Information 

System (if applicable): 

Adam C. Bach (S.C. Bar #74885) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC 29605 
abach@etblawfirm.com 
ATTORNEYS FOR RESPONDENT  
CUSTOM PERFORMANCE ENGINEERING, INC.    

 
A copy of the sent email is enclosed with this Certificate of Service.   

/s Carmen V. Ganjehsani     
Carmen V. Ganjehsani 
S.C. Bar No. 73515 
RICHARDSON, PLOWDEN & ROBINSON, PA 
Post Office Drawer 7788 
Columbia, South Carolina 29202 
(803) 771-4400 
ATTORNEYS FOR APPELLANT 
AM INDUSTRIAL GROUP, LLC 

 
Date: March 21, 2022.    

Mar 21 2022
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Carmen Ganjehsani

From: Carmen Ganjehsani
Sent: Monday, March 21, 2022 9:38 AM
To: abach@etblawfirm.com
Cc: Wilder Harte
Subject: 2021-CP-42-01163 Custom Performance Eng's v. AM Industrial Group 
Attachments: 2021-CP-42-01163 Custom Performance Eng'g v. AM Industrial (Notice of Appeal).pdf

Pursuant to the Supreme Court’s Order dated August 25, 2021, please find served upon you the 
Notice of Appeal on behalf of Appellant AM Industrial Group, LLC.    
 
Thank you, 
Carmen Ganjehsani 
 

HOME  VCARD  LOCATION    

 

Carmen V. Ganjehsani 
Shareholder 
Cganjehsani@RichardsonPlowden.com 
 
Richardson Plowden & Robinson, P.A. 
1900 Barnwell Street 
Columbia, SC 29201 
Tel: 803.253.8692 
Fax: 803.779.0016 
www.RichardsonPlowden.com 

 

 

 
The information contained in this e-mail message may be attorney-client privileged, attorney work product, or strictly 
confidential information.  If the reader of this message is not the intended recipient, you are hereby notified that any 
dissemination, distribution, or copying of the communication is strictly prohibited.  If you have received this 
communication in error, please immediately notify us by telephone at (803) 771-4400 and permanently delete this e-
mail. 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

_______________ 
 

APPEAL FROM SPARTANBURG COUNTY 
Court of Common Pleas 

 
J. Durham Cole, Jr., Circuit Court Judge 
Shannon M. Phillips, Master-in-Equity 

_______________ 
 

Case No. 2021-CP-42-01163  
Appellate Case No. 2022-000348 

________________ 
 

Custom Performance Engineering, Inc., . . . . . . . . . Respondent-Appellant 
 

v. 
 

AM Industrial Group, LLC, . . . . . . . . . Appellant-Respondent 
 

_________________ 
 

NOTICE OF CROSS-APPEAL 
__________________ 

 
Custom Performance Engineering, Inc. cross-appeals from the Order of the Honorable 

Shannon M. Phillips, filed on February 21, 2022. Custom Performance Engineering, Inc. received 

a notice of appeal from Appellant-Respondent on March 21, 2022. 

 

March 25, 2022      s/Adam C. Bach     
Adam C. Bach (SC Bar # 74885) 
Emily R. Godwin (SC Bar #103708) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC  29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com 
egodwin@etblawfirm.com     
 
Attorneys for Respondent-Appellant 

Mar 25 2022
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Other Counsel of Record:  
 
Carmen V. Ganjehsani (SC Bar # 73515) 
R. Wilder Harte (SC Bar # 101228) 
RICHARDSON, PLOWDEN & ROBINSON, PA 
P.O. Box 7788 
Columbia, SC 29202  
Telephone: (803) 771-4400 
Facsimile: (803) 779-0016 
cganjehsani@richardsonplowden.com 
wharte@richardsonplowden.com  
 
Attorneys for Appellant-Respondent 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

_______________ 
 

APPEAL FROM SPARTANBURG COUNTY 
Court of Common Pleas 

 
J. Durham Cole, Jr., Circuit Court Judge 
Shannon M. Phillips, Master-in-Equity 

_______________ 
 

Case No. 2021-CP-42-01163  
Appellate Case No. 2022-000348 

________________ 
 

Custom Performance Engineering, Inc., . . . . . . . . . Respondent-Appellant 
 

v. 
 

AM Industrial Group, LLC, . . . . . . . . . Appellant-Respondent 
 

_________________ 
 

PROOF OF SERVICE 
__________________ 

 
The undersigned certifies that a copy of the Notice of Cross-Appeal and Notice of 

Substitution of Counsel within Firm was served upon counsel of record in the above-entitled action 

by electronic mail on March 25, 2022, as follows:  

cganjehsani@richardsonplowden.com  
wharte@richardsonplowden.com  
Carmen V. Ganjehsani 
R. Wilder Harte 
RICHARDSON, PLOWDEN & ROBINSON, PA 
P.O. Box 7788 
Columbia, SC 29202 

 

 

 

[Signature to follow] 

Mar 25 2022
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March 25, 2022      s/Adam C. Bach     
Adam C. Bach (SC Bar # 74885) 
Emily R. Godwin (SC Bar #103708) 
ELLER TONNSEN BACH, LLC 
1306 South Church Street 
Greenville, SC  29605 
Telephone: (864) 236-5013 
Facsimile: (864) 312-4191 
abach@etblawfirm.com 
egodwin@etblawfirm.com     
 
Attorneys for Respondent-Appellant 
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STATE OF SOUTH CAROLINA ) 
) IN THE COMMON PLEAS COURT 

COUNTY  OF  SPARTANBURG ) 
 
 
 
Custom Performance Engineering, ) 
Inc.,  )  TRANSCRIPT OF RECORD 

  )  2021-CP-42-01163 
Plaintiff,  ) 

vs.  ) 
    ) 

AM Industrial Group, LLC,   ) 
 )  September 28, 2021 

Defendant.  )  Spartanburg, SC 
 
 
 
 
 
B E F O R E: 
 

HONORABLE J. DERHAM COLE, JUDGE 
 
 
 
 
A P P E A R A N C E S: 
 

ADAM CRITTENDEN BACH, ESQUIRE 
KATHERINE MARGUERITE SIEBER, ESQUIRE 
Attorneys for the Plaintiff 

 
ROBERT WILDER HARTE, ESQUIRE 
Attorney for the Defendant 

 
 
 
 
 
 
 

Linda D. Moffitt 
Circuit Court Reporter 
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INDEX 

Motion -- page 3. 

No sworn testimony; no exhibits entered into evidence. 
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THE COURT:  Good morning.  This is AM Industrial's

motion to set aside an entry of default? 

MR. HARTE:  That's correct, Your Honor.  

THE COURT:  Okay.  

MR. HARTE:  My name is Wilder Harte.  I'm here today

on behalf of AM Industrial.  As you said, this is our

motion to set aside a default.

Any time -- the very few times I've had to make this

motion, Your Honor, I would start by saying this is not my

fault.  

An entry of default was made against AM Industrial on

August 18th of 2021.  I was retained soon thereafter.

By way of background, on June 9th of 2021, according

to its affidavits of service, the plaintiff, Custom

Performance, perfected service on AM Industrial, and then

on June 25, 2021, AM Industrial's insurer acknowledged

receipt of the complaint and said, quote, "It had reached

out to plaintiff's counsel requesting an extension to

answer the complaint.  I will confirm once I receive the

extension."  No subsequent confirmation of an extension was

ever provided to AM.  

Then on August 3rd of 2021 Liberty Mutual, AM's

insurer, denied coverage for the claims raised in Custom's

complaint, and at no point between the first email and the

second email did Custom -- I'm sorry -- did Liberty Mutual
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provide confirmation of this reported extension, nor did it

include in its denial any guidance about when a responsive

pleading would be due or what AM Industrial should do.  

So from their perspective they believed that they had

turned this over to their insurer properly who has a duty

to defend.  And then the insurer denies coverage right up

against -- after what they believed the deadline to file a

responsive pleading would be.

I can go into some of the other factors, Your Honor,

but the good-cause standard in Rule 55(c) is pretty

straightforward.  You know, timelessness, meritorious

defense.  We believe both of those -- 

THE COURT:  We don't get there until you have a good

reason.

MR. HARTE:  Yes, sir.  I understand that.

THE COURT:  And the reason is that they turned it over

to the insurance company and the insurance company failed

to protect them?

MR. HARTE:  We would argue that the insurance company

failed to protect and did not abide by its duty to defend

in not securing an extension, or if it did secure an

extension, advising of what the deadline to file a

responsive pleading would be.

THE COURT:  Well, has it ever been decided by our

Supreme Court that that's not good cause?  
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MR. HARTE:  I think Mr. Bach cited some very good case

law, and I told him as much this morning when I -- when we

met for the first time.  I can nitpick some of the facts in

each of the cases that Mr. Bach cites to but I think the --

THE COURT:  I tell you what.  Let me hear from him,

and then I'll let you nitpick all you want.  

MR. HARTE:  Thank you, sir.

MR. BACH:  Thank you, Your Honor.  

And I won't belabor the point.  Adam Bach here on

behalf of Custom Performance.

Your Honor, I think the Sundown case, 383, S.C. 601,

which we've cited in our brief, is directly on point.

The key holding in that case was that although the

presence of other factors and the totality of the

circumstances may amount to a showing of good cause, the

defendant may not be relieved from the entry of default

solely because it relied to its detriment on negligent

insurance agent.

Your Honor, they haven't -- their brief and their

explanation and their submissions are completely devoid of

any explanation for their own conduct, and so there are no

other circumstances to consider.

Their explanation is we gave it to our insurance

company, the insurance company asked for an extension,

which I granted to the insurance company.  The insurance
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company failed to confirm the extension, whatever that

means, and that they've been harmed by their insurance

company's negligence.  

Your Honor, our Supreme Court has found that as a

matter of law that cannot be good cause.

I would just speak briefly to a couple of other

factors if the Court wants to hear this.  It is set out in

my brief as well.  But prior to filing suit we were

corresponding with an attorney in Ohio named John Patrick

of Reminger Co., LPA.  

When those negotiations broke down, we filed suit and

we served the complaint initially via registered mail,

certified mail, return restricted delivery to a Reminger

Service Company, which is the service -- which is the

registered agent for AM Industrial.  

Reminger, the attorney's office, and Reminger, the

service company, both have an identical address of 101 West

Prospect Avenue, Suite 1400.  So that was on April 20th.  

There's been no explanation as to why that service

wasn't valid.  We sent a letter shortly after serving it to

Mr. Patrick advising him we had filed suit and asking one

more time to negotiate our claim.  We received no response

to that.  That was on April 28th of 2020 -- 2021.  We

received no response to that.

We didn't -- after 30 days passed we were a little bit

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

0088



     7

concerned, but maybe we were mistaken and there was

something wrong with the post office's delivery, so we had

it delivered again, this time via a process server on

June 9th.  

That's when we got the response from Liberty Mutual.

Liberty Mutual asked for 30 days.  We confirmed an

extension of 30 days with Liberty Mutual to August the 9th.  

Liberty Mutual, according to their own filings,

advised the defendant that they would not be providing them

with a defense and that they needed to take action on their

own on August 3rd.

The deadline, the extended deadline, was on August

9th.  That's six days later, August 3rd to Tuesday, August

9th.  It's a Monday.  They had, basically, an entire week

to take some action, call and seek a further extension,

file something with the Court, file an answer.  They failed

to do so.

So, Your Honor, there's certainly no -- the reason

advance is insufficient on its face, the defendant's

conduct in my opinion is even more culpable given that they

say that they never received any response about whether or

not they got an extension.  

If that's the case, then this attorney who received

notice three times in Ohio should have known that his

answer was due July 9th.  So the fact that the original --

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

0089



     8

their second due date, if you go by the second service, was

July 9th.  You know, the fact the insurance company never

confirmed an extension makes them more culpable, not less.  

They should have done something prior to that date,

but, Your Honor, as I believe my colleague has

acknowledged, our court has already spoken to this exact

situation.  They're bound by the negligence of their

insurance carrier.  And even if that is the reason they've

advanced, it cannot be enough to show good cause.

THE COURT:  Mr. Harte.

MR. HARTE:  I don't have enough nitpicking to overturn

any of that.  That's all very good argument, Your Honor.

THE COURT:  All right.  I'll look at the briefs and

issue an order.  Thank you.

MR. BACH:  Thank you, Your Honor.  We have our motion

for default judgment scheduled next.  I'm happy to proceed

to that.  We can refer it to a special referee after the

order is entered.

THE COURT:  Well, what do you prefer?

MR. BACH:  I mean, I'm happy to proceed now.  I don't

know.

MR. HARTE:  Yeah.  I think we kinda talked about

referring this.  

MR. BACH:  Okay.  If you would prefer, I'm happy to do

that as well.
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THE COURT:  You'd prefer to refer it?

MR. HARTE:  Your Honor, my preference would be that it

be referred to a special --

THE COURT:  Are you in agreement with that?  

MR. BACH:  Yeah.  We're fine.  

THE COURT:  Assuming I don't let them out.

Okay.  I'll issue an order.  It will be this week.

END OF REQUESTED TRANSCRIPT OF RECORD
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CERTIFICATE 

I, the undersigned Linda D. Moffitt, Official Court

Reporter for the Seventh Judicial Circuit of the State of

South Carolina, do hereby certify that the foregoing is a

true, accurate and complete Transcript of Record of all the

proceedings had and evidence introduced in the trial of the

captioned cause, relative to appeal, in the Common Pleas

Court for Spartanburg County, South Carolina, on the 28th

day of September 2021.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.  

March 31, 2022 
 
 
 
 

s/Linda D. Moffitt 
___________________________ 

 
Linda D. Moffitt 
Circuit Court Reporter  
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From: Adam Bach
To: Gibson, Jennifer
Cc: Wilder Harte
Subject: Custom Performance v. AM Industrial, CA 2021-CP-42-1163
Date: Friday, February 18, 2022 3:30:51 PM
Attachments: 2022-02-18 Order Final - Custom Performance copy.docx

AM Industrial Dispute Summary MSRP & Profit.xlsx
Eberspacher PO Confirmation[1].pdf
Eberspacher PO Confirmation of Cancellation[1].pdf
Blow By Racing PO# 7874.pdf
Saleen PO# 10184.pdf

CAUTION: This email originated from outside your organization. Exercise caution when
opening attachments or clicking links, especially from unknown senders.

Jennifer,
 
Judge Phillips heard this case in December and asked me to prepare a proposed order and to submit
three purchase orders to the court that were referenced at the hearing. The proposed order and
purchase orders, with a spreadsheet summary, are attached. We are also e-filing this order.
 
I have worked with Mr. Harte on the order and he and his client have had an opportunity to review.
He is also copied to this email.
 
Thank you and please let me know if you need anything else.
 
Adam
 
 
 
 
Adam C. Bach
ELLER TONNSEN BACH
Attorneys at Law 
1306 South Church Street
Greenville, SC 29605
(o) (864) 236-5013
(f)  (864) 312-4191
 
www.etblawfirm.com
 
CONFIDENTIALITY NOTICE: This message may be protected by the attorney/client privilege, attorney work product or other
privileges. If you received this message in error, please send a reply notifying the sender of such error, delete the message
immediately and do not forward this message to any other person.
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STATE OF SOUTH CAROLINA 
 
COUNTY OF SPARTANBURG 
 
Custom Performance Engineering, Inc., 
 

Plaintiff, 
 

vs. 
 
AM Industrial Group, LLC, 
 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
)
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SEVENTH JUDICIAL CIRCUIT 

 
C. A. No. 2021-CP-42-01163 

 
ORDER  

 

 
This matter came before the Master-in-Equity for Spartanburg County for a damages 

hearing on December 20, 2021 pursuant to an order of reference entered on September 28, 2021. 

Present at the hearing on behalf of Custom Performance Engineering, Inc. (“Custom 

Performance”) was Adam C. Bach, of the law firm Eller Tonnsen Bach, LLC. Present at the 

hearing on behalf of AM Industrial Group, LLC (“AMI”) was R. Wilder Harte of the law firm 

Richard Plowden & Robinson, P.A.  

From the testimony and evidence presented at the hearing, it appears that Custom 

Performance purchased an Eaton Leonard VB076HT CNC Bender machine (the “Machine”) from 

AMI on August 10, 2020. The Machine did not perform as warranted. AMI provided assurances 

to Custom Performance that it could make the Machine work. Over the next several months, 

Custom Performance expended time and money on repairs or fixes suggested by AMI. Further, 

AMI also attempted to repair the Machine to make it perform properly. Despite these efforts, the 

Machine continued to fail to perform properly, and Custom Performance provided written notice 

of its rejection of the Machine and asked AMI to refund its purchase price. AMI refused to 

acknowledge Custom Performance’s rejection of the Machine or to refund the purchase price. 

Because the Machine failed to perform, Custom Performance was forced to purchase a 
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replacement machine, a YLM CNC-90 MSRSM-6A CNC Bending Machine (the “Replacement 

Machine”) for $255,087.00.  

Custom Performance filed suit for breach of contract, breach of express warranty, and 

breach of the implied warranty of merchantability. At the hearing, Custom Performance produced 

evidence seeking the purchase price, the costs to tool and install the Machine, the cost to “cover,” 

meaning the difference in price between the Machine and the Replacement Machine, the costs to 

install and tool the Replacement Machine, and for lost profits caused by the Machine failing to 

perform as warranted.  

Because the Machine was moveable at the time of identification to the contract, this 

transaction is governed by South Carolina Uniform Commercial Code, S.C. Code § 36-2-101, et. 

seq. Additionally, because AMI is in default, AMI concedes liability. Although AMI is liable to 

Custom Performance for the actions alleged, Custom Performance is still required to prove its 

damages by a preponderance of the evidence.  

At the hearing, Custom Performance testified that its lost profits were based on three 

purchase orders it obtained but had to cancel because the Machine could not perform the job. 

Following the hearing, the court exercised its discretion to leave the record open for Custom 

Performance to submit the cancelled purchase orders for the court’s review. Custom Performance 

submitted these records, and the court is satisfied that Custom Performance’s lost profits claim is 

supported by a preponderance of the evidence. Therefore, based on the testimony and evidence 

presented, the court finds that Custom Performance proved the following damages by a 

preponderance of the evidence:  
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Price of Machine $132,000.00 

Costs to Install and Tool Machine $8,694.00 

Lost Profits  $257,680.00 

Total Damages  $398,374.00 

 

The court declines to award, however, the difference in the cost of the Machine and the 

cost of the Replacement Machine. During cross-examination, Custom Performance’s witness 

testified that the Replacement Machine is not identical to the Machine and contains more features 

not available on the Machine. Because of this, the court declines to award the cost of “cover” or 

the tooling and installation costs for the Replacement Machine. 

 The court further finds that AMI is entitled to retake possession of the Machine from 

Custom Performance, as well as any of the tooling AMI provided with the Machine, upon payment 

of the judgment amount.      

 THEREFORE, based on the testimony and evidence submitted,  

 IT IS ORDERED, judgment is entered in favor of Custom Performance and against AMI 

in the amount of Three Hundred Ninety-Eight Thousand Three Hundred Seventy-Four 

($398,374.00) Dollars, plus costs in the amount of $293.80, for a total judgment of Three Hundred 

Ninety-Eight Thousand Six Hundred Sixty-Seven and 80/100ths ($398,667.80) Dollars. Interest 

shall accrue on the judgment at the statutory rate upon entry of this Order.   

IT IS FURTHER ORDERED that following payment of the judgment to plaintiff, Custom 

Performance shall coordinate with AMI and make reasonable accommodations for AMI to retake 

possession of the Machine, and any tooling AMI provided with the Machine, at AMI’s expense.    

 AND IT IS SO ORDERED.   
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Official Court block on following page 
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Saleen Automotive Inc 

2735 Wardlow Rd 

Corona CA 92882 

Supplier 

Custom Performance Engineering, Inc.
280 National Ave.
Spartanburg, SC 29303 

Payment Terms: 

Delivery Date: 12/31/2020 

MPN Item Description 

White Lab... White Label Mustang exhaust systems for 
2020 mustangs total of 500 & 50 units to 
release ASAP 

15-19 Must... 18-20 mustang exhaust system Fixture set
one time fee 
Terms blanket order of 500 sets over 12 
months from date of invoice 
COD Saleen DOC 
Minimum release of 50 sets per month 

Questions pertaining to this order should be directed to: 

Purchase Order 

Date P.O. No. 

10/9/2020 10184 

Ship To 

Saleen Automotive, Inc. 
2735 Wardlow Road 
Corona, CA 92882 

Ship Via: 

FOB: 

Qty U/M Rate 

500 ea 286.6812 

1,250.00 

Total 

Rcv'd Amount 

0 143,340.60 

0 1,250.00 

$144,590.60 

Phone: 714-400-2121 Fax: 888-729-4827 

Please furnish the above items promptly as 
directed, subject to the conditions attached. 

Authorized By: _________ _ 
Correct purchase order numbers must appear on 

all invoices. 
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Purchase Order
Date

4/2/2021

P.O. No.

7874

Vendor

Custom Performance Engineering, Inc.
280 National Ave.
Spartanburg, SC 29303

Ship To

Blow-By Racing
199 NW 28th Street, #1
Boca Raton, FL 33431

Blow-By Racing

199 NW 28th Street, #1
Boca Raton, FL 33431

Total

Item Description Qty Rate Amount

FM4V5011TC1 110 83.50 9,185.00

PXWV5011TC4 110 170.00 18,700.00

FM4V5011TC2 110 84.00 9,240.00

FM4V5011TH1 110 267.00 29,370.00

FM4V5011TH2 110 267.00 29,370.00

FM4V5011TH3 110 267.00 29,370.00

2011-14 Mustang BBR Turbo kit - Pipe 1 -
(aluminum Intercooler w/ BOV flange)-cold side 
2011-14 Mustang BBR Turbo kit - Pipe 3 -
(aluminum Intercooler pipe w/ MAF Flange)-cold side 
2011-14 Mustang BBR Turbo kit - Pipe 2 -
(aluminum Intercooler pipe)-cold side

2011-14 Mustang BBR Turbo kit - Pipe 1 - (SS Hot 
Side manifold pipe)
2011-14 Mustang BBR Turbo kit - Pipe 2 - (SS Hot 
Side Turbo Flange pipe)
2011-14 Mustang BBR Turbo kit - Pipe 3 - (SS Hot 
Side downpipe pipe)
*** really would like Down pipe in 3.5" ***

$125,235.00
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CERTIFICATE OF COUNSEL 
 

 The undersigned hereby certifies that this Record on Appeal contains all material 

proposed to be included by any of the parties and not any other material and that this 

Record on Appeal complies to the best of my ability with the April 15, 2014 order from 

the South Carolina Supreme Court entitled “Revised Order Concerning Personal 

Identifying Information and Other Sensitive Information in Appellate Court Filings.”  

s/ Carmen V. Ganjehsani    
Carmen V. Ganjehsani (S.C. Bar No. 73515) 
R. Wilder Harte (S.C. Bar No. 101228) 
RICHARDSON, PLOWDEN & ROBINSON, PA 
Post Office Drawer 7788 
Columbia, South Carolina 29202 
(803) 771-4400 
cganjehsani@richardsonplowden.com 
wharte@richardsonplowden.com  
ATTORNEYS FOR  
APPELLANT-RESPONDENT  
AM INDUSTRIAL GROUP, LLC 

 
September 14, 2022.   
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

       
 

APPEAL FROM SPARTANBURG COUNTY 
COURT OF COMMON PLEAS 

THE HONORABLE J. DERHAM COLE, CIRCUIT COURT JUDGE 
THE HONORABLE SHANNON M. PHILLIPS, MASTER-IN-EQUITY 

       
 

APPELLATE CASE NO. 2022-000348  
CIVIL ACTION NO. 2021-CP-42-01163 

       
 

Custom Performance Engineering, Inc., 
 

RESPONDENT-APPELLANT, 
 

versus 
 

AM Industrial Group, LLC,  
APPELLANT-RESPONDENT. 

 
____________________________________ 

 
CERTIFICATE OF SERVICE 

       
 
 I, the undersigned, an employee of Richardson Plowden & Robinson, P.A., for 

Appellant-Respondent, AM Industrial Group, LLC, do hereby certify that I have this date 

served the foregoing Record on Appeal by personally depositing a copy of the same in a 

United States Postal Service mailbox, postage prepaid, addressed to the parties indicated 

below: 
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Adam C. Bach (S.C. Bar No. 74885) 
Emily R. Godwin (S.C. Bar No. 103708) 
ELLER TONNENSON BACH, LLC 
1306 South Church Street 
Greenville, South Carolina 29605 
abach@etblawfirm.com 
egodwin@etblawfirm.com 
ATTORNEYS FOR RESPONDENT-APPELLANT  
CUSTOM PERFORMANCE ENGINEERING, INC.  

 
s/ Carmen V. Ganjehsani    

 Carmen V. Ganjehsani  
 S.C. Bar No. 73515    

  RICHARDSON, PLOWDEN & ROBINSON, PA 
Post Office Drawer 7788 
Columbia, South Carolina 29202 
ATTORNEYS FOR  
APPELLANT-RESPONDENT  
AM INDUSTRIAL GROUP, LLC 
 

Date: September 14, 2022.    
 

 




