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THE COURT: Mr. Langford, this is -- I'm
reviewing, I guess, an order from Judge McLeod. And
we're doing this by Webex. Your lawyer is here. Do
you consent to go forward with this today by Webex?

THE DEFENDANT : Yes, ma'am.

THE COURT: Okay. Thank you. Matter of fact,
let me tell y'all, I'm going to move my computer,
because I went through all of y'all's paperwork and
your motions, and I've got it in another room on a
table. And it's Jjust going to be easier for me,
because I have some questions.

But, Mr. Grose, I know that you filed a motion,
I guess Judge MclLeod asked both of y'all to file, on
his conditional order of dismissal. So let me hear
from you, Mr. Grose, first.

MR. GROSE: All right. Thank you, Your Honor.
I don't know that it was necessarily anything that
Judge McLeod asked anybody to file. This was a
situation where, when the State did their return,
they submitted a conditional order of dismissal.
That was signed, you know, without a hearing; took
some time, I guess, to kind of float around and get

back to everybody.

Supp. App'x 37
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We then filed our objections pursuant to the
conditional order of dismissal. And I don't
recall -- maybe Judge McLeod asked if there was
going to be a response. But the Attorney General's
Office indicated that they were going to do a
response.

And, of course, we had requested a hearing as
part of our objections to the conditional order.
And, I think, that is how this matter got referred
to Your Honor, because you have a term of court this
week in Edgefield.

THE COURT: Right.

MR. GROSE: And I would say that our
objections, you know, can be divided into two
categories: One, there's the procedural objections
to, you know, the process that's followed. I don't
really know how this came about. But I know, at one
point, you know, under the prior chief justice of
our Supreme Court, that there were efforts to sort
of transfer to the Attorney General's Office
decisions about whether or not people got appointed
counsel in PCR cases and that sort of thing.

There is no procedure that I'm aware of that
authorizes what's become a common practice of the

Attorney General's Office submitting conditional

Supp. App'x 38
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orders of dismissals under certain circumstances.

I also have objections in there with regards to
the Attorney General's Office being able to draft
orders on the merits in PCR cases. Initially, the
statute requires, you know, the judges to draft
orders and make findings of fact. And, secondly,
you have, you know, the separation of powers issues
between the executive branch and the judicial
branch. So those are a summary of the sort of
procedural objections that we have.

On the substantive objections, you know, I
guess -- and this is not necessarily the order that
were in the pleadings. But, you know, our main
reason for trying to go forward with this successive
PCR is because of the conflict of interest at
Appellate Defense where Mr. Langford's lawyer,

Ms. DuRant, on the appeal of the post-conviction
relief, had also been Mr. Phillips' lawyer on the
direct appeal. And, quite frankly, there's a
systemic problem with the lack of Appellate Defense
addressing their conflicts of interest. This is
something that's been going on for decades.

Attached to our original PCR application is a
report that the Commission had commissioned over a

decade ago with regard to appellate defenses. You

Supp. App'x 39
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know, they named a couple of categories of
conflicts, but there's a number of areas where
conflicts of interest come up for Appellate Defense.
You know, South Carolina adopted a special rule as
part of Rule 1.10 on imputing conflicts of interest.
The Spangenberg report actually advocated for
Indigent Defense, trying to get that rule appealed,
because it created a different standard of justice
for somebody who was indigent. You know, Appellate

Defense is not just a place where there's a bunch of

independent lawyers. I mean, there's an
administrative structure there. Lawyers work
together on teams. There is no --

THE COURT: Kind of like the Public Defender's

Office?

MR. GROSE: It's kind of like -- well, that's
it. I mean, if you look -- and there's an ethics
opinion interpreting that provision of 1.10. And,

in order to comply with it, you have to have all
kinds of safeguards in place and Chinese walls and
locks to offices and separate filing rooms and all
of that.

And, you know, it just -- I mean, when I was
running a public defender's office, there was no way

that we could, you know, implement all of the

Supp. App'x 40
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provisions that were required by that rule and that
ethics opinion and still live up to other

responsibilities as far as, you know, senior lawyers
training other young lawyers and that sort of thing.

And, so, you know, the one area that our
Supreme Court has always been very strong on -- and,
in some ways, it sets us apart from other states.
But, you know, our state postconviction relief
statute is the first opportunity to raise
allegations of ineffective assistance of counsel.

And our Supreme Court has always been strong on
the statutory provisions and the provisions of the
court rules that play -- give a role to an attorney
to assist the Applicant in bringing their cases.

And you've seen the Court exercise their
interest in the right to counsel in a number of
ways. One of them is -- is that, you know, they've
allowed successive PCRs when people have been denied
counsel altogether. I believe it's the Carter case
that we cite in our pleading, whatever it is that's
in there. When there's a conflict of interest for a
lawyer in a PCR case, they allow for a successive
PCR.

Most recently, in the Robertson case, which was

a capital case -- and, you know, one of the few

Supp. App'x 41
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places that the capital PCR statute differs from the
regular statute is the right to two lawyers and that
at least one of them have certain qualifications.
And the Robertson case, you know, allowed a
successive PCR under those circumstances.

And so the right to counsel, conflict-free
counsel, is really embedded in our state procedure.
And there's no reason to think that our Supreme
Court would treat the appeal of a PCR any
differently than the circuit court level's handling
of a PCR when it comes to the right to counsel. And
that is why we believe that this case should go
forward.

Also, with regards to the standard that's
applied, both in the conditional order of dismissal
and in the Attorney General's reply to our
objections, they raise -- well, to quote from their
response to our objections on page 8, they refer to
a possible explanation DuRant did not raise a
particular issue.

At this stage, under the PCR case law, the
Court has to look at the allegations in the
application in the light most favorable to the
Applicant before dismissing an action without having

a hearing. And the conditional order of dismissal

Supp. App'x 42
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and the response to objections both try to resolve
issues in favor of the State without having a
hearing, without having any testimony to base that
on.

And so it is our position that this is -- this
case, Mr. Langford's case, is one of the narrow
types of cases that's allowed to go forward in a
successive PCR. And I'd be happy to answer any
questions.

THE COURT: Yeah, Mr. Grose, because, let me
tell you, I read through this. I've got it -- you
can't see 1it, but I've got, like, a little table
here all spread out with this, because I had to
somewhat figure out what this conflict was.

And it appears -- because it appears to me that
you want to file or continue to file a PCR because
there was a conflict of interest with the appellate
defense representing a co-defendant and Mr.
Langford, and, also, that she was ineffective
because she abandoned some issues and -- but she did
for one which she didn't do for the other. That was
kind of my understanding from everything that I've
read in both these briefs. Am I wrong in stating
that?

MR. GROSE: Well, I think that the issue with

Supp. App'x 43
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Ms. DuRant's conflict is that she had represented
Mr. Phillips in the direct appeal and then she
represented Mr. Langford in the appeal of his PCR.

Mr. Langford's PCR appeal reached the appellate
level before Mr. Phillips' did. And there's
probably some -- just reading between the lines in
the record, there's probably some reasons specific
to that case.

But Mr. Phillips was granted relief on two of
the issues in that -- that are identical to issues
that Mr. Langford raised. That's why Mr. Langford's
order granting -- I mean -- I'm sorry. The order
granting Mr. Phillips' relief in the PCR is, I
believe, Exhibit 2 to the PCR application.

And, you know, at least in the Robertson
context, for example, when counsel wasn't qualified,
while there -- the U.S. Supreme Court has not
extended the Sixth Amendment to postconviction
cases, our Supreme Court did say, in Robertson, you
know, that she looked to see, if there was a problem
with the counsel, one of the ways that you establish
your right to go forward is by establishing
prejudice under Strickland. And --

THE COURT: And that's where I'm stuck, because

what is the prejudice to Mr. Langford? Because when

Supp. App'x 44
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I went through all this paperwork when they were
convicted, this hasn't even gone to the Supreme
Court on the issue about a certified Chinese
interpreter. And the Supreme Court upheld it on
both of -- before the PCRs even happened. They're
saying they didn't see anything wrong with it. So
it was brought up in Mr. Langford's PCR --

MR. GROSE: Well, actually, it was not brought
up in Mr. Langford's direct appeal.

THE COURT: Yes. I've got Mr. Langford's -- 1
think when I read it -- I've got it in front of me
and I'm looking at it because this is when they
talked about the solicitor. I think they got off on
the solicitor controlling the docket. But it was
one of the things that was brought up. And it was
brought up in Mr. Phillips' appeal and the Court
upheld it. So I guess my question is, how is
Mr. Langford prejudiced?

On top of that, I see that he also has the same
issue -- I might be wrong, but is this in federal
court also? The --

MR. GROSE: It is. So when I got involved
representing Mr. Langford, the statute of
limitations was about to run for federal habeas.

And so I, more or less, simultaneously filed actions

Supp. App'x 45
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in federal court and in state court. And there's a
procedure in federal court to ask the federal courts
to stay their proceedings while you attempt to
exhaust the remedies in state court. And I have
filed that motion. The Federal Court has not ruled
on that motion, but that motion has been filed.

THE COURT: Because I thought all the State
stuff needed to be finished before you could go
federal. So I was just curious.

MR. GROSE: Well, it is, but there's sort of
a —-- you know, a -- there's also a federal procedure
that allows you to attempt to go back to state court
to exhaust your remedies. And because of the -- the
statute of limitations for federal habeas is very
strict, they allow for filing the federal habeas and
then asking for it to be stayed until the state
courts have a chance to review it.

THE COURT: Okay. I'll be glad to hear from
you, Ms. Meadows.

MS. MEADOWS: Okay, Judge. Just briefly, as to
the procedural objections, I'm going to rely mainly
on what I argued in the briefs. But I would just
say that it's not just the state that prepares
proposed orders, it's the prevailing party. And

it —-
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THE COURT: Well, I don't know of any reason.
You know, I've read Justice Beatty's order. So it's
probably frowned upon by signing an order and a
judge not add to it and place their own findings of
fact. 1I've read that order. I don't know that it
prohibits any Judge from doing that, I just think
it's frowned upon by our state supreme court. So I
don't know of any reason why he couldn't have. And
I'm not even going to go there with that argument
with Judge McLeod. But go ahead.

MS. MEADOWS: Yes, ma'am. So, just briefly, I
just wanted to go over the cases that Mr. Grose
discussed. So, Carter, he was allowed to file a
successive application because his trial counsel
also represented him on PCR. So he was basically
precluded from bringing claims of ineffective
assistance of counsel.

Now, Odom, he was allowed to proceed on a
successive action because he filed two actions which
were both summarily dismissed before he was
appointed counsel or had a hearing. And the court
just remanded to the lower court for the issue of an
evidentiary hearing under Austin to see if
he knowingly and intelligently waived his right to

appellate review with his first PCR action.
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Now, Robertson was a capital PCR case where the
Applicant was represented in his first PCR action by
two court-appointed attorneys who he later alleged
were not death-penalty qualified. But the court
remanded for a hearing to determine whether PCR
counsels were not, in fact, death-penalty qualified
and, two, whether he was prejudiced under
Strickland. So those are very different than the
issue we have here.

THE COURT: Let me ask you, Ms. Meadows, do you
think Ms. DuRant had a conflict?

MS. MEADOWS: No, I don't. And the first --

THE COURT: She didn't represent anybody at
trial?

MS. MEADOWS: I'm sorry?

THE COURT: She didn't represent either one of
these defendants at trial?

MS. MEADOWS: No, ma'am. And, actually,
they're -— I'm sorry. So Phillips' and Langford's
direct appeals were certified in supreme court and
consolidated because they raised the exact same
issue.

THE COURT: Right. I saw that.

MS. MEADOWS: So I would think, if anything,

that Ms. DuRant would be the first person that
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Mr. Langford would want representing him because she
knew the case so well. But the other conflict is
based on the allegations that Mr. Langford brought
against appellate counsel Ms. Franklin-Best who
represented him on appeal. And the alleged conflict
is because Ms. DuRant and Ms. Franklin-Best both
worked at the Office of Appellate Defense during
their representations of Langford.

And, on that note, Mr. Langford adds that
Ms. DuRant abandoned the two issues that his
co-defendant was granted relief on, which are the
issues that he's raising now. I'm not sure how
that's relevant. But, either way, that would be a
claim of ineffective assistance of PCR counsel or
PCR appellate counsel, which our Supreme Court has
rejected.

Now, as to the conflict of interest case, it's
the -- it's our position that Mr. Langford cannot
make a prima facie case of a conflict. In South
Carolina, a defendant must show his counsel actively
represented conflicting interests. The mere
possibility or speculation of a conflict is
insufficient.

First of all, it's our position that

Mr. Phillips and Mr. Langford never had conflicting
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interests at all because they had the -- they raised
the same issue on appeal when Ms. DuRant represented
Mr. Phillips. So there weren't any, you know,
competing claims there.

THE COURT: No. It was just the decision of
the two judges.

MS. MEADOWS: Right. So, ultimately, that's --

that's our argument about this case, is that

should -- is that these claims are barred by res
judicata. They were —-- these ineffective assistance
of trial counsel claims were raised -- fully raised

and ruled upon by the PCR judge in the first action.
And any alleged potential ineffective assistance of
Appellate Counsel issue between Mr. Langford's
direct appeal attorney and PCR appellate attorney
would not have any effect on the ineffective
assistance of trial counsel claims.

And, just from a justiciability standpoint,
it's our position that if this Court does allow
Mr. Langford to proceed on the merits, an issue
comes up where a circuit court judge 1is,
essentially, overruling what the first PCR circuit
court judge found based partially on another circuit
judge's ruling on Mr. Phillips' PCR.

THE COURT: Right.
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And does anybody know where Mr. Phillips' case
stands as far as appellate-wise on a decision?

MS. MEADOWS: 1I'll let Taylor answer that one.

MR. SMITH: Yes, Judge. That is on petition
right now before the Supreme Court. We don't yet
know whether they'll grant or deny cert.

It's a little unusual, because the State did
not give notice that PCR had been granted to
Mr. Phillips until several months to a year after
the order had been signed. $So it's actually a
delayed appeal. But we're -- that is on appeal now.
The State does dispute that Mr. Phillips is entitled
to relief. So there is not yet a final adjudication
in that case.

THE COURT: Well, Mr. Smith, let me ask you,
did you not read this opinion also where
Mr. Phillips raises this issue in front of the
Supreme Court on direct appeal about the
interpreter?

MR. SMITH: Yes, Judge. That's one of my
arguments in Mr. Phillips' appeal: Why the order
granting him relief should be overturned and that
the interpreter was qualified under either
qualification statute. So that is an argument I'm

raising in that case.
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THE COURT: All right. Anything else,
Mr. Grose?

MR. GROSE: Yes, ma'am. I guess the first
issue is in Mr. Langford's appeal: Neither the
issue of the Chinese interpreter nor Investigator
Jones' testimony was raised. That was raised by
Mr. Phillips. But the issue was just the
constitutional issues on solicitor docket-control
that was raised in Mr. Langford's direct appeal.

As Mr. Taylor points out, the objection that
was made and briefed in the supreme court was under
the wrong statute. And that was one of the reasons
why the PCR court granted relief on the Chinese
interpreter issue. Not only did Mr. Phillips get
relief on the Chinese interpreter issue, he got
relief based on the testimony of, you know,
Investigator Young that was inadmissible.

And so while those issues were raised in
Mr. Langford's PCR and ruled on by the trial court,
he has not had a conflict-free appeal on that. And
the remedy -- once we have a hearing on this, the
remedy may be to allow him to appeal those issues
with conflict-free counsel. That's one possible
remedy. And, that way, one circuit court judge

wouldn't be going back behind another circuit court

Supp. App'x 52



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

judge and it would let the supreme court or the
appellate court --

THE COURT: I don't understand why y'all aren't
that -- [remote platform interruption] -- what the
Supreme Court says in the -- it's kind of a moot
issue all the way around.

MR. GROSE: Well, it's not moot because, right
now, Mr. Phillips has a new trial based on that
issue.

But, Your Honor, you keep focusing on the
Chinese interpreter issue. The Supreme Court could
flip the Circuit Court on the Chinese interpreter
issue and still grant relief based on the improper
testimony from Investigator Young. So it's a lot
more, I guess, complicated --

THE COURT: But what else is it that
Mr. Langford -- [remote platform interruption] --

MR. GROSE: I'm sorry, Your Honor. You're
breaking up.

THE COURT: -- the Chinese interpreter for
filing another PCR besides the conflict? Or was it
just the conflict? If we take out the Chinese
interpreter altogether --

MR. GROSE: Well, you still -- you have a

conflict, regardless of whether you take out the
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Chinese interpreter or leave the Chinese interpreter
in. The issue for the -- you know, of whether or
not there's prejudice if, ultimately, the Chinese
interpreter issue doesn't prevail, then that may be
a prejudice issue or not.

But you still have to do the analysis of, you
know, the claims raised about Investigator Young's
testimony. And then you couldn't resolve the
prejudice -- the Chinese interpreter issue doesn't
take that issue out of the case --

THE COURT: Right.

MR. GROSE: -- that issue is still there.

And so, you know, even if they were -- in order
for Mr. Phillips to have his convictions reinstated,
an appellate court is going to have to flip two
issues. And, at this point, I think that, you know,
we meet our burden of being able to show that there
was a conflict and -- and I want to address that in
a second and respond to what Ms. Meadows said. But
I think we've met that burden.

And I think we've made a prima facie case,
based on the Phillips order, that we've established
prejudice. And even if they flip the one issue, we
still have that second issue for prejudice.

With regards to the conflict issue, you

Supp. App'x 54



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

shouldn't be representing co-defendants, period,
whether it's at the trial court level or it's on
appeal. And there's a rule -- or our rules tell us
how to deal with that. Sometimes you have waivable
conflicts and sometimes you have non-waivable
conflicts.

Our position would be that this is a
non-waivable conflict. Even if you say it's a
waivable conflict, there was no full disclosure and
waiver by Mr. Langford. And that gets back to the
systemic problem that we've had at Appellate Defense
for decades.

The Supreme Court will appoint counsel when
there's a conflict of interest. But it doesn't seem
to ever be raised by Appellate Defense; it always
seems that it's raised by an Applicant, either pro
se or because their lawyer in the circuit court
raised it to the Supreme Court.

And the -- you know, you just can't get around
the fact that Ms. DuRant represented both of the
co-defendants in this case at various stages during,
you know, the litigation. And that is, on its face,
a conflict of interest that was -- that there was
never a waiver of by Mr. Langford.

And so, yes, I do believe that we've satisfied
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that there is a conflict of interest. And to, you
know, have a rule that says a public defender's
office is treated differently than other law firms
seems to have some problems on the face.

But, regardless, Ms. DuRant represented both
co-defendants and the provisions of that rule
weren't followed with regards to separating -- I
mean, obviously, Ms. DuRant couldn't have a Chinese
wall between herself representing Mr. Phillips and
herself representing Mr. Langford. And so, you
know, that's just a problem I don't think you can
get around.

And I think the case law is -- is if you look
at the Carter case and you read it in context of how
our Supreme Court has dealt with, you know, the
right to have representation in postconviction, we
fall within the narrow set of categories where we
can raise this in a successive PCR.

MR. SMITH: Judge McCaslin, may I make another
point in response?

THE COURT: Absolutely.

MR. SMITH: Okay. I would say that it seems to
me that Mr. Grose is trying to use the conflict of
interest -- the potential conflict of interest to

get past the procedural bar to successive PCR
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applications. The problem would be, we do not agree
that there is a conflict of interest here.

But, for the sake of argument, even if there
had been a conflict of interest, how would the
conflict of interest between two appellate attorneys
revive a claim of the ineffective assistance of
trial counsel?

It would be one thing if Mr. Grose were arguing
that Ms. DuRant had some sort of conflict of
interest with Mr. Langford's trial attorney who was
supposedly ineffective for not objecting to the
interpreter or to the investigator's testimony.

But, even for the sake of argument, if there was a
conflict of interest between the direct appeal
attorney and the PCR appeal attorney, how does that
affect the substantive issue of what trial counsel
did or didn't do-?

The problem is that Mr. Grose is trying to
relitigate the claims about whether trial counsel
was ineffective for not making certain objections.
The problem is -- is that shouldn't be affected
about the relationship between two appellate
attorneys. So that's my point here.

MR. GROSE: But, Mr. Smith, you ignore the fact

that Ms. DuRant represented both Mr. Phillips and
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Mr. Langford. And that is, flat out, definition of
a conflict of interest. And the rules are -- is
that you're entitled to one full bite at the apple
to be able to litigate your PCR allegations --
allegations of ineffective assistance of counsel
with conflict-free representation.

Mr. Langford has not had the opportunity to
litigate his PCR claims in the South Carolina
Supreme Court with conflict-free representation, and
that's the problem here.

MS. MEADOWS: If I could just briefly address
the issues with the Rules of Professional Conduct,
this is something that I put in our motion to
dismiss, but -- actually, a different Langford case
in 1993. The Supreme Court said: Nothing in the
rules should be deemed to augment any substantive
legal duty of lawyers or the extra-disciplinary
consequences of violating such a duty.

And the scope of the Rules of Professional
Procedure says: A violation of a rule should not
give a rise to a cause of action, nor should it
create any presumption that a legal duty has been
breached.

So that's what I don't -- I don't understand

how that can be a basis for an ineffective
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assistance of counsel claim. But, also, as -- going
back to what Taylor said, the only issue that we see
that could have possibly been affected by the
conflict is Mr. Langford's allegation that

Ms. Franklin-Best was ineffective for failing to
file a reply brief.

So, should this Court deny our motion to
dismiss and allow Mr. Langford to proceed, it's our
position that that is the only issue that he should
be able to raise, because that is the only thing
that could have been affected by the conflict.

MR. GROSE: Well, there is case law in South
Carolina -- it might be the Lomax case. It is
simultaneous representation of defendant and her
husband in guilty plea was a conflict, and it gets
into un-waivable conflicts. And, despite the
Langford case from 1993, our Supreme Court, on a
number of occasions, have cited to the Rules of
Professional Responsibility in some of their
decisions to determine whether or not a trial right
was violated.

And so -- and, again, Ms. Meadows is not really
focusing on the fact that Ms. DuRant represented
both of these people. 1It's almost like they want to

try to deflect it to something else. They don't
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have a response to that.

MS. MEADOWS: Well, in the Lomax case, wasn't
the attorney representing the husband and wife at
the same time, not --

MR. GROSE: I don't see --

MS. MEADOWS: -- six years after?

MR. GROSE: I don't see how there would be a
difference between -- I don't see how I could
represent Defendant A charged with murder today and
go in and represent them and then come back six
years later and represent the co-defendant in the
PCR. I just don't see how I could do that. That
would not pass the smell test.

And, you know, I don't think that a trial court
would allow that to happen. I think that when
[remote platform interruption] came into our Supreme
Court, there's no reason to believe that they're not
going to hold appellate counsel to the same types of
standards as they hold trial counsel to.

MS. MEADOWS: But the test is active conflict
of -- actively represented conflicting interests.

So she was not representing -- she had -- I mean, it
had been five or six years since she had represented
Mr. Phillips --

MR. GROSE: Well --
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MS. MEADOWS: -- not representing either of
them at the same time.

MR. GROSE: Well -- but you have a duty of
loyalty to prior clients. And just because the
representations aren't going on at the same time,
that does not mean you don't have an active conflict
of interest.

MS. MEADOWS: Well -- and, again, I'd say that
goes to the Rules of Professional Conduct, not to a
PCR claim.

MR. GROSE: Well, you know, and in the Carter
case, he was represented in two different stages. I
mean, it -- when you read all the cases together, I
think it's clear that our Supreme Court wants an
Applicant to have a full bite at the apple with
conflict-free representation, and that includes on
the appeal of the PCR.

THE COURT: So let me just make sure that I've
got this right in my head: Mr. Grose, you're saying
that, regardless, just because she represented
co-defendants in two separate different actions, one
was a PCR and one was the appeal from a PCR, that
you think that is a conflict because they were
co-defendants?

MR. GROSE: I do. It may be two separate
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actions because it's two separate case numbers, but
it is the same subject matter. So, yes, I do
believe that it is a conflict of interest. And if
it -- I believe it's an un-waivable conflict of
interest. But if --

THE COURT: But one was a PCR action, right?

MR. GROSE: One was PCR and one was a direct
appeal, but it's the same subject matter.

THE COURT: But a direct appeal from the PCR,
Langford's PCR?

MR. GROSE: ©No. She represented Mr. Phillips
in the direct appeal from the convictions at
trial --

THE COURT: Right.

MR. GROSE: -- and Mr. Langford in the direct
appeal of the denial of his PCR. 1It's the same
subject matter because it's the same underlying
crime, the same jury trial.

THE COURT: But the appeal also -- I thought it
was from the [remote platform interruption] appeal
to the PCR. She just did the direct appeal and the
PCR appeal for Langford?

MR. GROSE: She did the direct appeal for
Phillips and the PCR appeal for Langford.

THE COURT: Okay. Anything else, Ms. Meadows?
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MS. MEADOWS: I'd just add that, in Carter, the
Applicant's trial counsel represented him in his PCR
claim -- in his PCR action. That's why he was
allowed to have a successive application, because he
couldn't -- I mean, his attorney couldn't raise
ineffective assistance of counsel claims against
himself.

And, still, I'm not understanding how to get
around the res judicata issue because, like I said,
these exact same issues were fully litigated in his
first PCR. And, you know, the Court might, on
Phillips' appeal, reverse and say that the PCR court
incorrectly granted relief for Phillips. So I just
don't see how, really, to get around that.

MR. GROSE: Well, you get around it because you
go back to the stage it was before there was a
conflict. And that would be -- one of the remedies
would be to allow the conflict appeal. And we
should probably have a hearing on the merits to hash
out what the remedies would be.

THE COURT: All right.

Mr. Smith, anything else?

MR. SMITH: Yes, Judge, just one more thing on
the remedies. And I know Lily talked about this

too: That we don't concede this issue at all. But
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it's the State's position that if you were to deny
the State's motion to dismiss, the sole issue -- the
issue should be restricted to whether Ms. DuRant was
ineffective for not -- was ineffective for appealing
on some issues but not others; that there shouldn't
be a new PCR where we question trial counsel and all
those people again, because those issues are
decided, that record is set; that it should be --
the question before the Court should only be
restricted to why DuRant did or did not raise an
issue.

So instead of having a new PCR, no holds
barred, where any issue was on the table again, I
don't think we need to go to an evidentiary hearing
to see that the --

THE COURT: In other words, to start all over?

MR. SMITH: Exactly.

MR. GROSE: And, Judge, I don't necessarily
disagree with that. I mean, I think that -- I don't
think that this case should be summarily dismissed.
One of the things -- one of the problems that we
have with the order and the State's reply is that
they draw -- as they said, you know, they rely on,
you know, possible explanations for why Ms. DuRant

did or didn't do what she did without having any
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testimony on that issue.

I mean, the issues that we're raising are, you
know, a combination of the record at the trial and
what Mr. Langford presented at the prior PCR. And
if -- ultimately, if the remedy is that Mr. Langford
gets a new appeal with conflict-free counsel, you
don't necessarily have to bring trial counsel in and
question them again. I would agree with them on
those issues.

THE COURT: Well, I don't know that it goes
back as far as the PCR. Why doesn't it just go back
to the appeal from the PCR and why she didn't claim,
basically --

MR. GROSE: I agree. I probably said that,
right? I mean, if the remedy is that he gets an
appeal, then the record that he would be taking up
on appeal would be the trial transcript, the
testimony from the first PCR that wasn't appealed.
And that would be the record on appeal.

You wouldn't -- yes, you would go back to
the -- if you adopt that remedy, yes, you would go
back to the point where the problem was, which was
the conflict on appeal, and then Mr. Langford would
be able to have an appeal with conflict-free

counsel.
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THE COURT: And that would only be to appeal
his PCR.

MR. GROSE: That would be. But the vehicle to

get back into Court is -- is the conflict of
interest. 1If you find that there's a conflict of
interest, then the remedy would be -- I mean, I can
see two possible remedies. But I agree that -- and

that's why I've mentioned it a number of times that
the remedy would be a new appeal. It would be like
an Austin appeal or a White appeal when counsel
didn't file the notice of appeal.

I understand we're in a slightly different
procedural process than that, but that would be the
same type of consideration. You're trying to
correct the flaw in the process which happened after
the appeal was filed.

THE COURT: All right. Well, anything else,
Ms. Meadows?

MS. MEADOWS: I'm sorry. I lost my train of
thought.

And, you know, it's still our position that
because Mr. Langford and Mr. Phillips did not have
conflicting interests on direct appeal, that it
wouldn't be a conflict of interest on his PCR

appeal. He was not representing interests adverse
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to -- to Mr. Langford when she did -- when she
represented his co-defendant. So that would be our
position on the conflict.

THE COURT: I'm just going to tell you I'm not
really sold on the conflict. I need to think about
it. I'm just not, because both of these cases were
consolidated for appeal.

MR. GROSE: Well, they were consolidated for
oral argument. The -- Mr. Langford and
Mr. Phillips, while they did raise overlapping
issues, they did not raise identical issues, there
was not identical briefing. And the Supreme Court
issued separate opinions. And even when it was
consolidated for oral argument, the cases were still
argued separately. Mr. Langford's case was argued
first and then there was a break and then
Mr. Phillips' case was argued. They were Jjust
argued back-to-back on the same morning.

THE COURT: Let me ask you this: I guess it's
just stuck in my head. Let's just say there's a
conflict and he gets to go back and file an appeal.
What is his issue? The Chinese interpreter?

MR. GROSE: The Chinese interpreter and
Investigator Young's testimony. It would be -- it

would be both issues. We want to get relief on both
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issues that Mr. Phillips got relief on. And I
just -- you seem to be focused on the Chinese
interpreter issue. And I understand why that is
because of the procedural history of Mr. Phillips'
case that's different than Mr. Langford's case.

But that's not the only issue. I mean, the
testimony by Investigator Young that Mr. Phillips'
lawyer introduced, actually --

THE COURT: Said it was trial strategy.

MR. GROSE: Well, yeah. And --

THE COURT: And I assume it backfired.

MR. GROSE: Well, Judge Maddox -- you know, to
be a trial strategy, it has to be a valid trial
strategy. And, regardless, it's not -- you know,
regardless of whether or not that was Mr. -- and,
actually, this gets right to the heart of a
conflict, because it was Mr. Phillips' lawyers that
introduced that testimony about -- through
Mr. Young. And the ineffectiveness is -- is that
Mr. Langford, his lawyer, didn't object to that.

THE COURT: Well --

MR. GROSE: And the, you know, I mean --

MS. MEADOWS: Judge, these issues were raised
in his first PCR action. So I don't see --

THE COURT: I agree. I agree. And then he
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even brought up the alibi witnesses too. You know,
if we want to go there, he says he wasn't even
there.

MS. MEADOWS: And that was the main issue in
his first PCR. Both of those alibi witnesses even
testified at his PCR on Mr. Langford's behalf.

MR. GROSE: Well -- and I just want to be able
to appeal the ruling on that without the conflict
that Mr. Langford had because he had Mr. Phillips'
lawyer. I mean, I would --

THE COURT: That would be getting a second bite
at the apple then.

MR. GROSE: No. It's getting the -- a full
first bite with conflict-free counsel, which --

THE COURT: And, I'm telling you, I'm not sold
on the conflict --

MS. MEADOWS: But how would that affect those
two ineffective assistance of trial counsel claims?
THE COURT: Absolutely. I think that --

MS. MEADOWS: How would that affect -- how
would --

(Indecipherable crosstalk.)

MR. GROSE: Well, I --

THE COURT: Obviously, what's happened here 1is,

we have two circuit court judges ruling differently
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on a PCR. That is the deal. I don't know that it
makes any difference that one did a direct appeal
and the other one did the co-defendant's appeal in a
PCR. They're just two totally separate issues.

And, on top of that, if I throw it all
together, it was consolidated. I really don't see
any prejudice to Mr. Langford, I just don't, because
I want to know what the remedy is. If I grant the
remedy, you're going to go -- you keep saying I'm
harping on the Chinese interpreter. But, other than
that, you don't have any other issue that hasn't
been litigated.

And I really do believe it's already been
litigated for both of these. But, you know, I'm not
the Judge in that case, back on the direct appeal.
So I'm just trying to figure out what the remedy is
for Mr. Langford.

I hate that he's sitting there. And
Mr. Phillips, we don't know what's going to happen
with him, because we don't know what the court is
going to do or when they're going to issue an
opinion. I don't know. I need to think about it.

MR. GROSE: Would it help if we sent you the
briefs from the direct appeal so that you could see

that the issues were, in fact, different?
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THE COURT: Could you do that, please?

MR. GROSE: I could, vyes.

THE COURT: And I'm trying to think.

Mr. Grose, if you could, flush out this argument on
a conflict for me, because I did read the report and
recommendation. I don't see any case law in your
brief that backs it up, not that I want anyway. If
you could, just flush out those issues.

And, Ms. Meadows, you can do the same. I'll
look at them, but I'm probably more focused on
whether it was a conflict or not. The rest of it, I
think, the issues have been heard, don't want to
hear any more about it. I'm more interested in the
conflict because I think that's what this whole case
turns on.

So if you could flush out the -- both of y'all
could flush out the conflict for me. And if I could
have the brief from the first appeal, that would be
awesome.

MS. MEADOWS: So you want a brief on the
conflict --

THE COURT: Ms. DuRant's conflict. What --

MS. MEADOWS: Okay.

THE COURT: That's what this whole thing turns

on.
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MS. MEADOWS: Okay.
THE COURT: I don't want to go into anything

else about anything else. All I want to know is

about the conflict. And I'd like the -- do you have
the -- did Mr. Langford submit his own -- his direct
appeal?

MS. MEADOWS: Our office has everything.

THE COURT: Okay. I'd like to see it, both for
Mr. Langford and for Mr. Phillips.

MS. MEADOWS: Yes, ma'am.

THE COURT: Because, my thing is, I just don't
know how he's been prejudiced. And the only way I'm
going to find it, is if there was a conflict. And
that's what I'm looking for.

MS. MEADOWS: Well, I think the only prejudice
that can be shown is that another circuit -- a
different judge disagreed in Mr. Phillips' case.

THE COURT: And that's nothing left to turn on.

MR. GROSE: Well, the prejudice is, is that I
think the circuit judge was correct to grant
Mr. Phillips' relief. And if Mr. Langford had had a
conflict-free appeal, he would have raised those
issues and would have gotten a reversal.

Judge, you referenced the report and

recommendation from federal court. You might
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have -- I don't -- there's not been a report
issued --

THE COURT: No, no. I was talking about your
report that you attached as an affidavit.

MR. GROSE: Okay. Okay.

THE COURT: That's what I was talking about.
I'm sorry if I didn't make myself clear.

MR. GROSE: Okay. I understand.

MS. MEADOWS: I don't see how this report has
any bearing on this issue.

THE COURT: Well, I'm just telling you I want
case law. I'm looking for something else.

MR. GROSE: Okay.

MS. MEADOWS: Yes, ma'am.

THE COURT: All right. Thank you, Mr. Grose.
And it was good seeing you again.

Mr. Smith, nice to see you.

And, always, Ms. Meadows, it's good to see you
again.

MS. MEADOWS: Yes, ma'am.

THE COURT: Thank you, Mr. Langford. I know
you probably don't even know what in the world we're
talking about, a bunch of lawyerese over here. But
I do thank you for attending. And I will give your

case some great consideration, I promise you.
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THE DEFENDANT: Thank you a lot, Your Honor.
THE COURT: Bethanie, thank you.

—-— END OF TRANSCRIPT OF RECORD --
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CERTIFICATE

STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

I, the undersigned, Bethanie K. Creppon, Circuit
Court Reporter for the Eleventh Judicial Circuit of
the State of South Carolina, do hereby certify that
the foregoing is a true, accurate and complete
transcript of record of all the proceedings had and
the evidence introduced in the hearing of the
captioned cause, relative to appeal in the Circuit
Court for Edgefield County, South Carolina, on the
13th of November, 2020.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

January 28, 2021

s/Bethanie K GCreppon

Bethanie K. Creppon
Circuit Court Reporter
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E. Charles Grose, Jr.

The Grose LaW Fil’m ) LLC Phone: 864-538-4466 Fax: 864-538-4405

E-mail: charles@groselawfirm.com

404 Main Street, Greenwood, South Carolina 29646 Web: GroseLawFirm.com

November 23, 2020

The Honorable Debra R. McCaslin
Circuit Court Judge

205 East Main Street, Suite 463
Lexington, SC 29072

Re:  K.C. Langford v. State of South Carolina
Case Number 2020-CP-19-00091

Dear Judge McCaslin:

Please allow this letter to follow the WebEx hearing convened on November 13,
2020 on the State’s motion to dismiss and Mr. Langford’s objections to the conditional
order of dismissal. Please allow Mr. Langford to bring the following four matters to Your
Honor’s attention.

First, please allow me to memorialize the State’s email of November 13, 2020
transmitting copies of the direct appeal briefs in direct appeals of State v. Langford and
State v. Phillips and confirming that Mr. Langford raised a single issue and Mr. Phillips
raised two additional issues including the Chinese interpreter issue.

Second, during the hearing, the State relied on Langford v. State for the proposition
that “the Rules of Professional Conduct have no bearing on the constitutionality of a
criminal conviction.” 310 S.C. 357, 360, 426 S.E.2d 793, 795 (1993). Our Supreme Court,
however, routinely looks to the Rules of Profession Conduct to support its decisions in
criminal appeals. E.g. State v. Inman, 395 S.C. 539, 550, 720 S.E.2d 31, 37 (2011)
(involving witness intimidation prohibited by RPC); State v. Jones, 343 S.C. 562, 578, 541
S.E.2d 813, 822 (2001) (citing Rule 407, SCACR, Rule 3.8, RPC, comment); State v.
Quattlebaum, 338 S.C. 441, 449, 527 S.E.2d 105, 109 (2000) (citing Rule 407, SCACR,
Rule 3.8, RPC, comment); State v. Sierra, 337 S.C. 368, 376, 523 S.E.2d 187, 191 (Ct.
App. 1999) (citing Rule 407, SCACR, Rule 3.7, RPC); State v. Hunter, 313 S.C. 53, 55,
437 S.E.2d 41, 42 (1993) (citing Rule 407, SCACR, Rule 3.8, RPC). Regardless, Carter v.
State, 293 S.C. 528, 362 S.E.2d 20 (1987) guarantees a PCR Applicant conflict-free
representation to pursue relief under the Uniform Post-Conviction Procedure Act. S.C.
Code Ann. § 17-27-10, et. seq. This matter, accordingly, involves Mr. Langford’s right to
conflict PCR counsel to raise allegations of ineffective assistance of trial counsel.

Third, this Court requested the parties provide additional information regarding the
Mr. Langford’s allegation of a conflict of interest because the same Appellate Defender
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represented Mr. Phillips in his direct appeal and Mr. Langford in his PCR appeal. In order
to determine the prevailing professional norms, courts look to many authorities, including
the American Bar Association Criminal Justice Standards, the National Legal Aid and
Defender Association (“NLADA?”) standards, and state and local bar publications. Padilla
v. Kentucky, 559 U.S. 356, 367 (2010). Thus, the Spangenburg Group, South Carolina
Commission on Indigent Defense: Appellate Division Review, Final Report, February 14,
2008, is an appropriate consideration in this action. Additionally, the NLADA Standards
and Evaluation Design for Appellate Defender Offices (Black Letter),! Section II(E)
requires Appellate Defender Offices to “have a written definition of situations which
constitute a conflict of interest, requiring the assignment of outside counsel,” which
includes representation of co-defendants.

Fourth, at this stage, this Court is concerned with whether “it is apparent on the face
of the application that there is no need for a hearing to develop any facts.” Leamon v. State,
363 S.C. 432, 434, 611 S.E.2d 494, 495 (2005). Based on the record currently available,
this Court cannot say that Mr. Langford’s PCR Appellate Defender did not have “an actual
conflict of interest adversely affect[ing]” her performance.” Lomax v. State, 379 S.C. 93,
101, 665 S.E.2d 164, 168 (2008), abrogated on other grounds by Smalls v. State, 422 S.C.
174, 810 S.E.2d 836 (2018). This Court should develop the record regarding the decision
by Mr. Langford’s PCR appellate defender not to appeal the Chinese interpreter and the
Investigator Roosevelt Young issues.

Thank you for your attention to this matter. Please let me know if you have any
questions or require additional information.

With kindest regards, [ am
Yours very truly,

s/E. Charles Grose, Jr.
E. Charles Grose, Jr.

cc: Mr. K.C. Langford (via US Mail)
Lillian Loch Meadows, Esquire (via Email)
Clerk of Court, Edgefield County

' Found at http://www.nlada.org/defender-standards/appellate/black-letter (last
viewed Nov. 23, 2020).
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E. Charles Grose, Jr.

The Grose LaW Fil‘m ) LLC Phone: 864-538-4466 Fax: 864-538-4405

E-mail: charles@groselawfirm.com

404 Main Street, Greenwood, South Carolina 29646 Web: GroseLawFirm.com

January 29, 2021

The Honorable Charles L. Reel
Clerk of Court, Edgefield County
P.O. Box 34

Edgefield, SC 29824

Re:  K.C. Langford v. State of South Carolina
Case Number 2020-CP-19-00091

Dear Mr. Reel:

Enclosed for filing, please find Mr. Langford’s Response to State’s Rule 59(e)
Motion, along with a certificate of service.

Thank you for your attention to this matter. Please let me know if you have any
questions or require additional information.

With kindest regards, [ am
Yours very truly,

s/E. Charles Grose, Jr.
E. Charles Grose, Jr.

cc: The Honorable Debra R. McCaslin (via Email)
Mr. K.C. Langford (via US Mail)
Lillian Loch Meadows, Esquire (via Email)
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THE STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE ELEVENTH JUDICIAL CIRCUIT

)
)
COUNTY OF EDGEFIELD )
) Case No. 2020-CP-19-00091
K.C. Langford, )
Applicant, )
) Response to State’s Rule 59(e) Motion
VS. )
)
)
State of South Carolina, )
Respondent. )
)

To:  The Honorable Debra R. McCaslin, Presiding Judge, Eleventh Judicial Circuit

On January 11, 2021, “the State move[d] pursuant to Rule 59(e), SCRCP, for the Court to
alter, amend, and reconsider its judgment denying the State’s motion to dismiss and granting an
evidentiary hearing on Applicant’s claims of ineffective assistance of PCR appellate counsel and
conflict of interest” (“State’s Motion”). This Court should deny the State’s motion for the following
reasons:

1) As a threshold matter, Rule 59(e) applies only to judgements and, therefore, does
not apply to an order denying a motion to dismiss.

2) The State’s Motion does not address the primary issue before this Court, to wit: Mr.
Langford was denied his right to conflict-free legal representation to pursue his PCR remedies
pursuant to S.C. Code Ann. § 17-27-10, et. seq. See also Odom v. State, 337 S.C. 256, 523 S.E.2d
753 (1999),; Carter v. State, 293 S.C. 528, 362 S.E.2d 20 (1987). If this Court determines Mr.
Langford did not have conflict-free representation during the appeal of his PCR, then the remedy
is a new PCR appeal, as if the first appeal never occurred. See, e.g. Austin v. State, 305 S.C. 453,
409 S.E.2d 395 (1991). Once the conflict was established, the Carter court did not inquire into
whether conflicted counsel made the “correct choice” as the State suggests this Court should do

here.
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3) The State’s Motion conflates the deficient performance and prejudice prongs of
Strickland v. Washington, 466 U.S. 668 (1984), by stating, “The fact that Phillips prevailed on post-
conviction relief on issues DuRant did not raise—which have not yet been reviewed on appeal—is not
probative on the conflict of interest issue.” The merit of the claims abandoned by prior PCR appellate
counsel pertain to the prejudice prong.

4) Throughout this litigation, the State continues to imply our Supreme Court strictly
bars successive PCRs. This contention is not correct. For example, in Robertson v. State, a capital
case, our Supreme Court “conclude[d] that non-compliance with section 17-27-160(B) constitutes
deficient performance per se” because “[t]o rule otherwise . . . would render meaningless the
Legislature’s intent to have qualified counsel appointed to capital PCR applicants.” 418 S.C. 505,
521,795 S.E.2d 29, 37 (2016) (emphasis original). The remedy was a second PCR, as it should be
here.

For the foregoing reasons, this Court should deny the State’s Rule 59(e) motion and
convene an evidentiary hearing.

Respectfully Submitted,

By s/E. Charles Grose, Jr.

E. Charles Grose, Jr.

S.C. Bar Number 66063

The Grose Law Firm, LLC

404 Main Street

Greenwood, SC 29646

(864) 538-4466

(864) 538-4405 (fax)

Email: charles@groselawfirm.com

Attorney for K.C. Langford
January 29, 2021
Greenwood, South Carolina
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THE STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE ELEVENTH JUDICIAL CIRCUIT
COUNTY OF EDGEFIELD )
) Case No. 2020-CP-19-00091
K.C. Langford, SCDC# 294500, )
Applicant, )
)
VS. )
)
)
State of South Carolina, )
Respondent. )
)

I certify that I have served a copy of this pleading on the State of South Carolina, pursuant
to South Carolina Supreme Court Order No. 2020-12-16-01, Section (c)(13), by emailing at copy
to counsel, at their AIS email address, as reflected below:

Lillian Loch Meadows, Esquire
S.C. Attorney General's Office
PO Box 11549

Columbia, SC 29211
lillymeadows(@scag.gov

By s/E. Charles Grose, Jr.

E. Charles Grose, Jr.

The Grose Law Firm, LLC
404 Main Street
Greenwood, SC 29646
(864) 538-4466

January 29, 2021
Greenwood, South Carolina
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