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ROA 0001
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e
FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF BERKELEY CASE NUMBER 2018CP0800817
IN THE COURT OF COMMON PLEAS
Ronald L. Jones Rogers Townsend & Thomas
P.C. -
PLAINTIFF(S) DEFENDANT(S)
Attorney for: [J Plaintiff [J Defendant. )
Submitted by: O Self-Represented Litigant
DISPOSITION TYPE (CHECK ONE) 3

D JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried ar% verdict rem}ered —r\

[{ DECISION BY THE COURT. This action came to trial or hearing before the court. The issues havaZ’déEnﬁ‘;‘red dhicard @i a
decision rendered. [J See Pape 2 for additional information. e

a ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP; O Rule EQSERCR(NOI Onsuit);
O Rule 43(K), SCRCP (Settled); [ Other: ol = ¥ 1

O ACTION STRICKEN (CHECK REASON): [ Rule 40()) SCRCP; [ Bankruptcy: 3= =
O Binding arbitration, subject to right to restore to confirm, vacate or [ Other: e - U
medify arbitration award; [ ey

STAYED DUE TO BANKRUPTCY .
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 8
O Affirmed; [d Reversed; O Remanded; O Other:

V

oo

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ See attached order; {formal order to follow) [<] Statement of Judgment by the Court;
ORDER INFORMATION

Rogers Townsend & Thomas P.C.'s Motion to Add a Party is GRANTED. The Additional parties will be made a
Plaintiff pursuant to Rule 19 SCRCP.

This order [J ends E does not end the case,
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If there
is 00 judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Agzinst Judgment Amount To be Enrolled
{List name(s) below) {List name(s) below) (List amount{s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form
may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional
taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title
abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In-E-Filing counties, t art will electronically sign this form using a separate electronic signature page.

L 2122 8/6/18
CPFORM4Cm O"E?/ ™. (Jusehe juéae Code. 0aTE
SCCA SCRCP Form 4C {Revised 2/17) VB
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ROA 0002

e
Circuit Court Judge Perry M Buckner Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of June, 2018, and a copy mailed first class or placed in the appropriate attorney’s box onithe
day of June, 2018, to attorneys of record or to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter- Karen Andersen Mary P. Brown - Clerk of Court
Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a capy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORMACmM
SCCA SCRCP Form 4C (Revised 2/17)
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ROA 0003

FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Berkeley
IN THE COURT OF COMMON PLEAS CASENO. 2018CP0800817
Ronald L. Jones et al Rogers Townsend & Thomas P.C. et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(h), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); [_]Rule 43(k), SCRCP (Settled);
[]other
ACTION STRICKEN (CHECK REASON):D Rule 40(j), SCRCP;|:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[]other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
HAffirmed; |:| Reversed; |:| Remanded:;

10

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT ISORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

This Matter came before the Court on May 7, 2019, upon Plaintiffs Thomas H. Gaillard and Thomas Cone's (hereinafter
"Trustees") Motion for Nonjoinder, pursuant to Rule 21, filed March 29, 2019. Warren Powell, Jr., Esq. appeared on behalf of
Defendant Rogers Townsend & Thomas P.C. ("RT&T"), Jay Hulst, Esqg. appeared on behalf of the Trustees, and Robert Maring,
Esq. appeared on behalf of Plaintiff Ronald Jones. "Parties may be dropped or added by order of the court on motion of any party
or of its own initiative at any stage of the action and on such terms as are just." Rule 21, SCRCP; See Branham v. Ford Motor Co.,
390 S.C. 203, 242, 701 S.E.2d 5, 26 (2010). The Court finds that the Trustee Plaintiffs are no longer indispensable parties and
their presence is not required to resolve the dispute. Per Mr. Hulst, the Trustees assert that their rights are not affected and that
they have resolved the underlying easement issue by entering into a new easement with Plaintiff Jones thereby

ORDER INFORMATION
This 0rder|:| ends@ does not end the case. @ See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/09/2019 .

Gaye Langley Jones

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2

ROA 0003
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ROA 0004

Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

resolving and determining their interests in this matter. While the issue of the validity of
any easements is viable to Defendant RT&T's defenses it is not viable or dispositive of
the Trustee Plaintiffs interest in the property. Moreover, the Court was advised that
Defendants Alexander Peabody and Peabody & Associates, Inc. stipulate to the Trustee
Plaintiffs dismissal as parties. Therefore, the Motion for Nonjoinder, pursuant to Rule 21,
SCRCP, is hereby Granted.

SCRCP Form 4CE (08/31/2017) Page 2 of 2

ROA 0004
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ROA 0005

Berkeley Common Pleas

Case Caption: Ronald L. Jones VS Rogers Townsend & Thomas P.C.

Case Number: 2018CP0800817

Type: Order/Electronic Form 4

Electronically signed on 2019-05-09 13:17:35

IT ISSO ORDERED.

s/D.L. Jefferson Ninth Judicial Circuit Judge 2128

page 3 of 3

ROA 0005
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ROA 0006

FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Berkeley
IN THE COURT OF COMMON PLEAS CASENO. 2018CP0800817
Ronald L. Jones et al Rogers Townsend & Thomas P.C. et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[ ] Rule 12(h), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); [_]Rule 43(k), SCRCP (Settled);
[]other
ACTION STRICKEN (CHECK REASON):D Rule 40(j), SCRCP;|:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[]other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
HAffirmed; |:| Reversed; |:| Remanded:;

10

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT ISORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

This Matter came before the Court on May 7, 2019, upon Defendant Rogers Townsend & Thomas P.C.'s ("RT&T") Motion to
Alter/Amend Answer, filed March 29, 2019. Warren Powell, Jr., Esq. appeared on behalf of RT&T, Jay Hulst, Esqg. appeared on
behalf of Thomas Huguenin Gaillard, Trustee, and Robert Maring, Esq. appeared on behalf of Ronald Jones. “Leave to amend
pleadings pursuant to Rule 15, SCRCP, shall be liberally and freely given when justice so requires and does not prejudice any
other party.” Parker v. Spartanburg Sanitary Sewer Dist., 362 S.C. 276, 286, 607 S.E.2d 711, 716 (Ct. App. 2005). “The prejudice
Rule 15 envisions is a lack of notice that the new issue is going to be tried and the lack of opportunity to refute it.” Stanley v.
Kirkpatrick, 357 S.C. 169, 174, 592 S.E.2d 296, 298 (2004). There being no showing of prejudice, Defendant RT&T's Motion to
Amend is heard and respectfully GRANTED pursuant to Rule 15(a), SCRCP.

ORDER INFORMATION
This 0rder|:| ends@ does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/09/2019 .

Gaye Langley Jones

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2

ROA 0006

LT80080d28T0Z#3SVD - SYIT1d NOWINOD - AT13MY3G - INd 6T:€ 60 AN 6T0Z - 3114 ATIVOINOY LD TS



ROA 0007

Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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ROA 0008

Berkeley Common Pleas

Case Caption: Ronald L. Jones VS Rogers Townsend & Thomas P.C.

Case Number: 2018CP0800817

Type: Order/Electronic Form 4

Electronically signed on 2019-05-09 13:18:25

IT ISSO ORDERED.

s/D.L. Jefferson Ninth Judicial Circuit Judge 2128

page 3 of 3
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY

RONALD L. JONES and GAYLE
LANGLEY JONES, THOMAS HUGUENIN
GAILLARD, as Trustee of The Thomas
Huguenin Gaillard Revocable Trust, Dated
April 3, 2007, and THOMAS W. CONE, JR.,
as Trustee of The Thomas W. Cone, Jr.
Revocable Trust, Dated April 3, 2007,

Plaintiffs,

VS.

ROGERS TOWNSEND & THOMAS, P.C.;
LISA HOSTETLER; ALEXANDER C.
PEABODY; and, PEABODY &
ASSOCIATES, INC,,

ROA 0009

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
Civil Action No. 2018—CP-08-00817

ORDER DENYING DEFENDANT’S
MOTION TO ALTER/AMEND
JUDGMENT

Defendants.
Presiding Judge: Hon. Deadra L. Jefferson
Plaintiffs’ (Trustees) Attorney: Jay Hulst, Esq.
Plaintiffs’ (Jones') Attorney: Robert Maring, Esq.
Defendants’ (RT&T)Attorney: Warren Powell, Esq.

Defendants’ (Hostetler) Attorney: ~ Warren Powell, Esq.
Defendants’ (Peabody) Attorney: ~ Ryan Earhart, Esq

Date of Hearing:
Court Reporter:

May 7, 2019
Dayton Grainger

THIS MATTER comes before this Court by way of Defendants, Rogers Townsend &

Thomas, PC and Lisa Hostetler’s (hereinafter “Defendants”) Motion for Reconsideration, Alter or

Amend, filed May 20, 2019, asking this Court to alter or amend its Order Granting Plaintiffs

Thomas H. Gaillard and Thomas W. Cone’s (“Plaintiffs””) Motion for Nonjoinder, filed May 9,

2019. Defendants forwarded a copy of their Motion via e-mail and a filed copy was received by

this office on May 20, 2019. Plaintiffs served their response in opposition to the Defendants’

Motion on May 30, 2019, and filed the same on May 29, 2019. Having considered the Defendants’

ROA 0009
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ROA 0010

Motion, as well as the various interests balanced by the Court at the time of the ruling, the
Defendants’ Motion to Reconsider, Alter or Amend Judgment is hereby denied.!

“The purpose of Rule 59(e), SCRCP, to alter or amend the judgment is to request the trial

judge to reconsider matters properly encompassed in a decision on the merits.” Arnold v. State,
309 S.C. 157,172,420 S.E.2d 834, 842 (1992). “A party may wish to file such a motion when she
believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an
argument or issue, and the party wishes for the court to reconsider or rule on it. A party must file
such a motion when an issue or argument has been raised, but not ruled on, in order to preserve it

for appellate review.” Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 772,

780 (2004) (emphasis in original). “A party cannot use a motion to reconsider to present an issue

he could have raised prior to judgment but did not.” Anderson Memorial Hosp., Inc. v. Hagen, 313

S.C. 497, 498, 443 S.E. 2d 399, 400 (Ct. App. 1994) (citing C.A.H. v. L.H., 315 S.C. 389, 434

S.E. 2d 268 (1993)); See also Arnold v. State, 309 S.C. 157, 172-73, 420 S.E.2d 834, 842 (1992).

The Defendants' motion seeks to reargue the issue on the same basis previously
presented, presents no novel facts, arguments, or theories in support of the Motion to Reconsider,
Alter or Amend the Judgment. The Defendants have not highlighted any portions of the record
this Court may have misunderstood, failed to fully consider, or perhaps failed to rule on.
However, the Defendants' motion seeks to have the Court make additional findings of fact and
conclusions of law wholly unrelated to the interpretation and application of Rule 21, SCRCP. As
such the Court declines to make any additional findings of fact unrelated to the motion originally

before it. Further, the Court would note as it did in the original Order that nothing in the ruling

! This Motion is disposed of without the necessity of a hearing and decided on the record and briefs. Rule 59(1),
SCRCP; Pollard v. City of Florence, 314 S.C. 397, 401-402, 444 S.E.2d 534, 536 (Ct. App. 1994).

2

ROA 0010
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has a preclusive effect on the Defendants pursuing any of its causes of action or defenses.
Accordingly, the Motion to Reconsider, Alter or Amend is hereby DENIED.

IT IS SO ORDERED.

Hon. Deadra L. Jefferson
Presiding Judge
Ninth Judicial Circuit

day of ,2019
Charleston, South Carolina
At Chambers

ROA 0011
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ROA 0012

Berkeley Common Pleas

Case Caption: Ronald L. Jones VS Rogers Townsend & Thomas P.C.

Case Number: 2018CP0800817

Type: Order/Amend

Electronically signed on 2019-06-26 16:45:40

IT ISSO ORDERED.

s/D.L. Jefferson Ninth Judicial Circuit Judge 2128

page 4 of 4
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ROA 0013

STATE OF SOUTH CAROLINA ) |
) INTHE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ) ‘
)
RONALD L. JONES AND GAYE LANGLEY JONES ) CIVIL ACTION COVERSHEET
Plaintiff(s) )
) 2018-CP - 08- 8 l ‘1
VS, )
) -
ROGERS TOWNSEND & THOMAS, P.C., LISA ) 8 oo
HOSTETLER, ALEXANDER C. PEABODY AND rﬁ?g:‘. .;E
PEABODY & ASSOCIATES, INC. S = P
Defendant(s) )} <= L
Submitted By: Robert W. Maring, Maring & Moyer, LLC SC Bar #: 2810 8‘“'53 7Y
Address: PO Box 478, Georgetown, SC 29442 Telephone #: 843-545-95&%&_’ = E
Fax SISHITREE 15
Other: beid

E-mail:

robert@maringmoyerfom

NOTE: The coversheet and information coatained herein neither replaces nor supplements the filing and service of pleadings or other papers as required
by law, This form is requived for the use of the Clerk of Court for the purpose of docketing cases that are NOT E-Filed. It must be filled aut completely,
signed, and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint, This form is NOT required

to be filed in E-Filed Cases.

JURY TRIAL demanded in

ORI

DOCKETING INFORMATION (Check all that apply)

*If Action Is Judgment/Setilement do net complete

complaint.

NATURE OF ACTION (Check One Box Belaw)

Contracts Torts - Professional Malpractice
O Constructions (100) 1 Dental Matpractice {200)
O  DebtCollection (110) B Lega! Malpractice (210)
O  General (130) [0 Medical Malpractice {220)
[0  Breach of Contract {140) Previous Notice of Intent Case #
O  Fraud/Bad Faith (150) 0__N-_- 000
O  Failure to Delives O Notice/ File Med Mai (230)
Warranty (160) O Other 299)
O Employment Discrim (170)
[0 Employment (180)
O other(199)
Inmate Petitions Administracive Law/Relief
O PCR(500) O  Reinstate Drv. License (800)
[0 Mandamus(520) O  Judicial Review (810)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
CASE NO. 2018-CP-08- -

f g

COUNTY OF BERKELEY

RONALD L. JONES AND GAYE
LANGLEY JONES,

PLAINTIFFS,

VS, SUMMONS

(JURY TRIAL DEMANDED)
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ROGERS TOWNSEND &
THOMAS, P.C., LISA HOSTETLER
AL EXANDER C. PEABODY AND
PEABODY & ASSOCIATES, INC.
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DEFENDANTS.

L . L S N -

L

TO: THE ABOVE-NAMED DEFENDANTS:

YOU ARE.HEREBY SUMMONED and required to answer the Complaint in this action, which
was filed in the Court of Common Pleas in Berkeley County, of which a copy is herewith served upon
you, and to serve a copy of your answer to the said Complaint on Plaintiff’s Attorney Robert W. Maring

 of Maring & Moyer, LLC at his office located at 1130 Highmarket Street, P.O. Box 478, Georgetown,
South Carolina, within thirty (30) days affer the service hereof, exclusive of the day of such service; and if

you fail to answer the Complaint within. the time aforesaid, Plaintiff in this action will apply to the Court
for the relief demanded in the Complaint.

G4 MOYER, LLC

/

Robert W. Maring, Esquire \
SC Bar No. 8810

Maring & Moyer, LLC

1130 Highmarket Street

Post Office Box 478

Georgetown, SC 29442

Telephone: 843-545-9544
Facsimile: 843-545-9735
Robert@maringmoyer.com

Counsel for the Plaintiff

Georgetown, SC
May 4, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF CO%ON PLEAS

) CASENO. 2018-CP-08-
COUNTY OF BERKELEY )
RONALD L. JONES AND GAYE )
LANGLEY JONES, )
)
PLAINTIFFS, ) @
) Po, =
VS. ) COMPLAINT e
)  (JURY TRIALDEMANDED)  23% T
ROGERS TOWNSEND & ) gRe =
THOMAS, P.C., LISA HOSTETLER) gof = 7
ALEXANDER C. PEABODY AND ) Z5E 50 9
PEABODY & ASSOCIATES, INC. ) ="
! +=

)
DEFENDANTS, )
)

Comes now the Plaintiffs who, complaining of the Defendants, allege as follows:

1. Plaintiffs, Ronald Jones and Gaye Jones are citizens and residents of Berkeley County, South
Carolina.

2. Upon information and belief Rogers Townsend & Thomas, P.C. is a professional corporation
organized and existing pursuant to the laws of the State of South Carolina and doing business
in Berkeley County, South Carolina.

3. Upon information and belief Lisa Hostetler is a citizen and resident Richland County, State
of South Carolina and at all times relevant herein was employed as an attorney for the
Defendant Rogers, Townsend & Thomas, P.C.

4. Upon information and belief Alexander C. Peabody is a citizen and resident Charleston
County, State of South Carolina and at all times relevant herein was a Registered Land

Surveyor and an ownet/principal in Peabody & Associates Inc.

ROA 0015



ROA 0016

5. Upon information and belief Peabody & Associates, Inc. is corporation organized and
existing pursuant to the laws of the State of South Carolina and doing business as a surveyor
in Berkeley County, South Carolina.

6. The Court has jurisdiction over the matters alleged herein pursuant to S.C. Code Ann. §§36-
2-802 and 36-2-803, Article V of the Constitution of the State of South Carolina, and the
Court’s plenary powers.

7. Upon information and belief, venue is proper in Berkeley County, South Carolina.

FACTS

8. Each and every allegation contained herein is repeated as if verbatim.

9, That on or about May 7, 2010 the Plaintiffs purchased the following property from
E*TRADE BANK by deed filed with the Berkeley County Register of Deeds Office on May
13, 2010 and recorded in Deed Book RP 8440 at page 218 with the following description:

All that lot, piece, or parcel of land, including any and all improvements thercon, situate
lying and being near Cainhoy North of Wando River, Berkeley County, South Carolina,
and being shown and designated as Lot 6B on a plat entitled “Plat Showing a Subdivision
of Lot 6, “Riverview Village” Creating Lot 6A and 6B, Situated As Shown on Road S-8-
33, in Wando, Berkeley County, South Carolina, Presently Owned by David E. Hatchell
and Joseph Bartone” dated March 17, 2005 prepared by Charles F. Dawley, Jr. RL.S,,
and recorded March 22, 2005, in the Office of the Register of Deeds for Berkeley County
in Plat Cabinet Q, Page 357A. Being more specifically shown and designated on a plat
made for Gaye Langley Jones and Robert L. Jones by Peabody & Associates, Inc. dated
March 24, 2010 and recorded in Berkeley County in Plat Cabinet P at Page 4A.
Reference to said latter plat is hereby craved for a more complete description as to
distances, courses, metes and bounds.

10. The Settlement Agent for this transaction was identified on the (HUD-1) Settlement
Statement as the Defendant Rogers, Townsend & Thomas, P.C., 220 Executive Center Drive,

Suite 109, Columbia, SC 29210.

ROA 0016



ROA 0017

11. Upon information and belief, attorney’s fees for the May 7, 2010 closing were paid to the
Defendant Rogers Townsend & Thomas for their role as serving as settlement agent for the
real estate transaction.

12. That at all times relevant herein, Defendant Rogers, Townsend, P.C. by and through its
employees, including, but not limited to, Lisa Hostetler acted as the Settlement Agent for the
Plaintiffs in the above referenced transaction.

13. Upon information and belief Defendant Lisa Hostetler siéned the HUD-1 Settlement
Statement representing herself to be the Settlement Agent for Defendant Rogers, Townsend,
& Thomas, P.C.

14. Upon information and belief, Lisa Hostetler and/or agents of the Defendant Rogers,
Townsend & Thomas, P.C. generated title insurance commitments and issued an owners’
policy of Title Insurance for this transaction. At all times, Defendant Rogers, Townsend &
Thomas, P.C. and Lisa Hostetler, were a licensed attorney and law firm who were practicing
law in the State of South Carolina and within the course and scope of their employment
and/or agenc).r for the Defendant law firm at the time of their actions and inactions related to
the transaction hereinabove referenced.

15. On or about May 15, 2015, the Plaintiff discovered for the first time, that there was an
easement of record that affected the property purchased by the Plaintiffs as hetein described.

16. Upon information and belief a 25 foot Ingress/Egress easement was created by way a deed
from James J. Monogham to Benjamin L. Daniel, St. dated April 4, 2006 and recorded in the
Office of the Register of Deeds for Berkeley County in Deed Book 5506 at page 12.

17. The easement granted to the owners of Lot 6A (TMS#263-00-03-068) Lot 5 (No. 108

Cainhoy Landing Road, TMS # 263-00-05-005) Lot 6 (No. 110 Cainhoy Landing Road,
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TMS # 263-00-05-006) Lot 7 (112 Cainhoy Landing Road, TMS #263-00-05-007) a 25’
Ingress/Egress along the Northern boundary of the Lot 6B at the point labeled D and
extending one-half the way to the point labeled A as shown on the Plat entitled “PLAT
SHOWING A SUBDIVISION OF LOT 6, “RIVERVIEW VILLAGE”, CREATING LOT
6A AND 6B, SITUATED AS SHOWN ON ROAD S-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA. PRESENTLY OWNED BY DAVID E. HATCHELL
AND JOSEPH BARTONE?” and shall run down the sides of the Lot shown on said plat as
going S 9°22/10” W for 154.18 and then continuing on lines .1, L2, L3, L4,15,L6,L7,18,
L9, L10, and L1. Therefore, the Easement will almost completely encircle the Lot 6B except
for most of the Northern boundary of the Lot. This easement is given in perpetuity and is to

run with the land.

18. The easement described in paragraph 17 herein was created by a Deed in the direct chain of

title for the subject premises.

19. That prior to the closing on the Property described herein, the Plaintiff’s engaged the services

of Alexander C. Peabody with Peabody & Associates, Inc. a Professional Land Surveyor to
survey the property for an accurate and detailed description of the property, the

improvements and any easements that would affect the property.

20. A survey was performed and a Plat was provided to the Plaintiffs’ attorneys prior to closing.

21. The Defendants Alexander C. Peabody with Peabody & Associates, Inc. a Professional Land

Surveyor were paid Five Hundred and Fifty 00/100 ($550.00) Dollars for the preparation and

delivery of the Plat.
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22. The survey was relied upon to describe the property in the legal description on the Deed
conveying the property to the Plaintiffs as herein described and was recorded simultaneously
with the Deed.

23. The survey failed to disclose the existence of the easement as described in paragraph 16
herein.

24. Upon information and belief, the existence of this easement was not disclosed to the
Plaintiffs prior to the closing on May 7, 2010 or any time after closing by any of the
Defendants.

25. Upon information and belief, the existence of this easement should have been disclosed on
the Plat prepared by Defendants Alexander C. Peabody, PLS and Peabody & Associates, Inc.
prior to the closing and prior to its recording.

26. The existence of the casement is and was a material fact that should have been disclosed to
the Plaintiffs prior to closing on the property hereinabove referenced by the Defendants
Rogers, Townsend & Thomas, P.C. and Lisa Hostetler.

27. The Plaintiffs are informed and believe that the Defendants Rogers, Townsend & Thomas,
P.C. and Lisa Hostetler did not disclose this encumbrance/easement on the property, nor, did
the Defendants properly communicate and explain the existence of the easement.

28. The Plaintiffs are informed and believe that the Defendants Alexander C. Peabody and
Peabody & Associates, Inc. did not properly disclose this easement cn the plat prepared for
the Plaintiffs.

29, That as a result of the existence of the easement, the Plaintiffs have lost full enjoyment and

use of their property.
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30. That subsequent to discovery of the easement, the Plaintiffs have terminated three (3) of the
(4) properties that held an easement though agreements between the Plaintiffs and those Lot
Owners.

31. That the owners of lot 6-A (TMS#263-00-03-068) will not terminate their rights to the
easement, but in the alternative, have agreed to reduce the size and scope of the easement.

32. That as a result, the owners of Lot 6-A will continue to have an easement on the Plaintiffs
property, depriving them of exclusive ownership of their property.

FOR A FIRST CAUSE OF ACTION

(NEGLIGENCE AS TO ROGERS TOWNSEND &
THOMAS, P.C. AND LISA HOSTETLER)

33. Each and every allegation is repeated as if verbatim.

34, Plaintiffs were foreseeable parties to suffer injury if the Defendants Rogers, Townsend &
Thomas, P.C. and Lisa Hostetler failed to perform their duties and meet the standard of care
in their representations in the aforementioned property transaction.

35, Defendants Rogers, Townsend & Thomas, P.C. and Lisa Hostetler owed a duty to meet the
standard of care in their handling of the closing and transaction and to prevent foreseeable
injuries to Plaintiffs.

36. The standard of care for lawyers representing a client in transactions in South Carolina
requires a lawyer, among other things, to inform, consult, and communicate with the client as
to a transaction about the means by which the client’s objectives are to be accomplished, to
keep the client reasonably informed about the status of the matter, and to explain a matter to
the extent reasonably necessary to permit the client to make informed decisions regarding the

representation.
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37. The injuries and damages suffered by the Plaintiffs were due to and caused by the

negligence, recklessness, willfulness and wantonness of the Defendants Rogers, Townsend &

Thomas, P.C. and Lisa Hostetler acts of omission and/or commission in the following

particulars to wit:

a.

By failing to meet the applicable standard of care in the representation of the Plaintiffs
and handling of the transaction described above;

By failing to disclose to the Plaintiffs the existence of the easement as described in
herein;

By failing to disclose to the Plaintiff’s key facts concerning the transaction which
prejudicial to the Plaintiffs’ interest;

In failing to properly communicate with the Plaintiffs’ before, during or after the
{ransaction;

In failing to propetly supervise the transaction;

In failing to properly train its employees;

In failing to properly hire employees with sufficient knowledge and skill to properly
conduct the transaction;

In violating the rules, regulations and statures governing attorneys conduct in the State of

South Carolina;

38. That as a direct and proximate result of one or more of the Defendants’ actions or omissions

the Plaintiffs suffered damages.

39, Plaintiffs are entitled to a judgment for actual and punitive damages as to these Defendants.

EXPERT AFFIDAVIT

40. Each and every allegation is repeated as if verbatim.,
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Pursuant S.C. Code Ann. § 15036-100(B) (2006), attached hereto and incorporated herein by
reference as Exhibit 1, is the affidavit of Charles Nation, an expert witness and lawyer
licensed to practice law in South Carolina, which specifies at least one negligent act or
omission claimed to exist and the factual basis for each claim based upon the available

evidence at the time of the filing of the affidavit.

FOR A SECOND CAUSE OF ACTION

(NEGLIGENCE AS TO ALEXANDER C. PEABODY AND PEABODY ASSOCIATES, INC.)

42.

43,

44,

45.

Each and every allegation is repeated as if verbatim.

Plaintiffs wete foreseeable parties to suffer injury if the Defendants Alexander C. Peabody
and Peabody & Associates, Inc. failed to perform their duties and meet the standard of care in
their representations in their preparation of the Plat for the Plaintiffs.

Defendants Alexander C. Peabody and Peabody & Associates, Inc. owed a duty to meet the
standard of care in their preparation of the Plat for the transaction and to prevent foreseeable
injuries to Plaintiffs.

The standard of care for surveyors engaging in the business of surveying in South Carolina
requires a surveyor, among other things, to show any easements known to the surveyor on
the survey performed and to properly investigate the records of the Register of Deeds, to
include, but not limited to, the Deed in the direct chain of title to be able to accurately
determine the boundary of the lot and any other encumbrances, including, but not limited to

the existence of easements that may exist in the Deed into the current owner of the property.

46. The injuries and damages suffered by the Plaintiffs were due to and caused by the

negligence, recklessness, willfulness and wantonness of the Defendants Alexander C.

ROA 0022



ROA 0023

Peabody and Peabody & Associates, Inc. acts of omission and/or commission in the
following particulars to wif:
i. By failing to meet the applicable standard of care in the preparation of the the Plat for the
above described real estate transaction above;
j. By failing to disclose on the Plat the existence of the casement as described in herein;
k. In failing to properly supervise the preparation of the plat;
I, In failing to properly train its employees;
m. In failing to properly hire employees with sufficient knowledge and skill to properly
prepare the plat;
n. In violating the rules, regulations and statures governing surveyors in the State of South
Carolina;
47. That as a direct and proximate result of one or more of the Defendants actions or omissions
the Plaintiffs suffered damages.
48, Plaintiffs are entitled to a judgment for actual and punitive damages as to these Defendants.

EXPERT AFFIDAVIT

49, Each and every allegation is repeated as if verbatim.

50. Pursuant S.C. Code Ann. § 15036-100(B) (2006), attached hereto and incorporated herein by
reference as Exhibit 1, is the affidavit of Wendell Powers, an expert witness and surveyor
licensed in South Carolina, which specifies at least one negligent act or omission claimed to
exist and the factual basis for each claim based upon the available evidence at the time of the
filing of the affidavit.

WHEREFORE, Plaintiffs pray as follows:
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A. For a judgment in an amount to be determined by the jury for actual, consequential
and punitive damages against all Defendants;
B. For the costs and disbursements of this action;

C. For such other and further relief as the court may deem just and proper.

May 4 ,2018 /
Rdbert W. Maring \

SC Bar 8810

Attorney for Plaintiffs

PO Box 478

Georgetown, SC 29440
843-545-9544 phone
843-545-9735 fax
robert@maringmoyer.com

10
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Common Pleas

Clerk : Mary P. Brown
300 B California Avenue
) Moncks Corner, SC 29461
Phone:{843) 719-4400 Fax:(843) 719-4509

Received From:

Paying for:

Transaction Type:
Payment Type:

Total Paid:

Tota! Received:

Maring, Robert Wade Date: 5/4/2018
PO Box 478 Receipt # 6080395
Georgetown, SC 294420478 Clerk: c08slovin
Jones, Ronald L. _

Payment Reference #: 2216

Check $150.00 Comment:

$150.00 Nen-Refundable

$150.00 You may check the status of your Berkeley case at:

Change Due: $0.00 hitp:/fwww.sccourts . org/caseSearch/
Casei# Caption Previous Balance Amount Paid Balance Due S/T
2018CP0800817 Ronald L. Jones VS Rogers Townsend & $150.00 $150.00 $0.00 210
Thomas P.C. e
Total Cases: 1 $150.00 $150.00 $0.00

ReceiptMULTICase.rpt V6.1
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State of South Carolina ) In the Court Of Common Pleas
) For the Ninth Judicial Circuit
County of Berkeley ) Civil Action Number: 2018-CP-09-__

Affidavit Required Under Carolina Code Ann. Section 15-36-100

PERSONALLY APPEARED BEFORE ME, Charles Owen Nation, II,
who, after first being duly sworn and under oath, states as follows. I am the owner of
Nation Law Firm, P.C., and have been a member of the South Carolina Bar engaged in
the general practice of law since November of 1984. I am a member of the South
Carolina Bar Association, and have been retained by Robert W. Maring, on behalf of his
clients, Gaye Langley Jones and Ronald K. Jones, to give an opinion under South
Carolina Code Ann. Section 15-36-100, which requires a contemporaneous affidavit of
an expert specifying the negligent act(s) or omission(s) prior to the filing of complaint
asserting negligence on the part of an attorney. This affidavit is given in connection with
the area of practice dealing with residential real estate closings, more particularly, the
refinance of the attorney on the abstract of real property, and the simultaneous
representation of an owner of real property, a borrower and mortgagor, and a bank
loaning funds on the condition of it being assured of a first mortgage lien encumbering
the residential property which secures the repayment of the loan involved with the
transaction. The facts as they have been presented to me appear to be as follows, and all
references to documents filed of record are intended to refer to the Office of the Register
of Deeds for the County of Berkeley, State of South Catolina:

L. Plaintiffs, Gaye Langley Jones and Ronald K. Jones, at all times relevant, were
and are residents of the County of Berkeley County, State of South Carolina,

2. Rogers, Townsend & Thomas, LLC, at all times relevant, were licensed attorneys
who were practicing law in the State of South Carolina.

3. On information and belief, Lisa M. Hostetler, at all times relevant, was employed
by the law firm of Rogers, Townsend & Thomas, LLC.

4, The following property was conveyed by Deed from Riverview Developers, LLC,
to Coastal Plains Development, Inc., dated April 8, 2005, and filed of record April
13 2005, in the Office of the Register of Deeds for the County of Berkeley at
Deed Book 474 at Page 51;

All that lot, piece or parcel of land, including any and all improvements
thereon, situate, lying and being in near Cainhoy North of Wando River,
Berkeley County, SC and being shown and designated as Lot 6A & 6B on
a plat entitled ‘PLAT SHOWING A SUBDIVISION OF LOT 6,
‘RIVERVIEW VILLAGE’, CREATING LOT 6A AND 6B,
SIOTUATED AS WHON ONROAD S-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA, PRESENTLY OWENED BY DAVID

| ]

T

EXHIBIT
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E, HATCHELL AND JOSEPH BARTONE” DATED March 17, 2005,
prepared by Charles F. Dawley, Jr., R,L.S., and recorded March 22, 2005,
in the Office of the Register of Deeds for Berkeley County in Plat Cabinet
Q at Page 357A. Reference to which is hereby craved for a more
complete description as to distances, courses, metes and bounds.

EXCEPT: a 50’ Ingress/Egress Easement and General Utility Easement
Labeled A-B-C-D-A as shown on the Plat entitled ‘PLAT SHOWING A
SUBDIVISION OF LOT 6 ‘RIVERVIEW VILLAGE’, CREATING LOT
6A AND 6B, SITUATED AS SHOWN ON ROAD S-8-33, IN WANDO,
BERKELEY COUNTY, SOUTH CAROLINA, PRESENTLY OWED BY
DAVID E. HATCHELL AND JOSEPH BARTONE” is hereby dedicated
and given to all purchasers and successors of interest in this property and
the General Utility Easement is dedicated and given to those entitles
which provide said utilities.

This is the same property conveyed to Grantor by deed of Joseph Bartone
and David E. Hatchell dated April 5, 2002 and rdecorded on April 8, 2002
at Book 2686 at Page 290 in the RMC Office of Berkeley County.

TMS #263-00-03-068

The property, Lot 6B, was conveyed by Deed of Coastal Plains Development
Company, Inc., to James J. Monaghan by deed dated April 8, 2005, and filed of
record in Deed Book 4887 at Page 84.

The subject property was thereafter conveyed by James J. Monaghan to
Benjamin L. Daniel, Sr. by deed dated April 4, 2006, and filed of record in Deed
Book 5506 at Page 12, and by Quit Claim Deed of James J. Monaghan to
Benjamin L. Daniel, Sr., by deed dated August 22, 2006, and filed of record in
Deed Book 5904 at Page 177.

Rogers, Townsend & Thomas, LLC issued or caused Investor’s Title Insurance
Company Policy Number SC401720100521, a Homeowner’s Policy of Title
Insurance, to be issued, which insures the subject property, property shown and
designated as Lot 6B on a plat filed of record in Plat Cabinet ) at Page 357A,
hereinafter “Investor’s Policy.”

The exceptions reflected within Investor’s Policy, and the Title Insurance
Commitment which was prepared prior to the issuance of Investor’s Policy, make
no mention of some of the documents which are contained within the abstract of
the title search.

While the abstract of the title search reveals the existence of the following
documents in the chain of title to the subject property, the exceptions reflected
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within Investor’s Policy, and the Title Insurance Commitment which was
prepared prior to Investor’s Policy, make no mention of the following documents:

a.

Easement to real estate from Candace A. Harvey, owner of Lot Number 6,

as reflected on Slide Cabinet G at Page 6; and

Easement in a deed from Coastal Plains Development Co., Inc., to James
J. Monaghan dated April 8, 2005, and filed of record in the Office of the
Register of Deeds for the County of Berkeley in Volume 4887 at Page 65;

and

Easement in deed from James J. Monaghan to Benjamin L. Daniel, Sr.,
dated April 4, 2006, and filed of record April 5, 2006, in the Office of the
Register of Deeds for the County of Berkeley in Volume 5506 at Page 13,

which conveyance and easement state as follows:

All my one-half interest in that lot, piece, or parcel of land,
including any and all improvements thereon, situate, lying and
being in all that lot, piece, or parcel of land, including any and all
improvements thereon situate, lying and being in near Cainhoy
North of Wando River, Berkeley County, SC and being shown and
designated as Lot 6B on a plat entitled “PLAT SHOWING A
SUBDIVISION OF LOT 6, ‘RIVERVIEW VILLAGE’,
CREATING LOT 6A AND 6B, SITUATED AS SHOWN ON
ROAD 8-8-33, IN WANDO, BERKELEY COUNTY, SOUTH
CAROLINA. PRESENTLY OWNED BY DAVID E.
HATCHELL AND JOSEPH BARTONE” DATED MARCH 17,
2005, PREPARED BY Charles F. Dawley, Jr., RL.S., and
recorded March 22, 200, in the Office of the Register of Deeds for
Berkeley County in Plat Cabinet Q, Page 357A. Reference to
which is hereby craved for a more complete description as to
distances, courses, metes and bounds.

EXCEPT: A 25’ Ingress/Egress Easement is hereby dedicated and
given to all owners and successors of interest in Lot 6A
(TMS#263-00-03-068) as shown on the above-referenced plat, Lot
5 (No. 108 Cainhoy Landing Road, TMS#263-00-05-005) as
shown on the above-referenced plat, Lot 6 (No. 110 Cainhoy
Landing Road, TMS#263-00-05-006) as shown on the above
referenced plat, and Lot 7 (112 Cainhoy Landing Road, TMS#263-
00-05-007) AS SHOWN ON A PLAT DATED 9/1/86 BY
Carolina Surveying & Mapping, William H Dennis RLS, and
entitled “PLAT OF 45.02 ACRES KNOWN AS CAINHOY
LANDING CONTAINING 30 LOTS AND DEPICTING AS
BUJIT LOCATIONS OF ROADS AND EASEMENTS
LOCATED IN BERKELEY COUNTY, SOUTH CAROLINA,” as

ROA 0028



10.

11,

12,

13.

14.
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recorded in Plat Cabinet G page 6, in the RMC Office for Berkeley
County. This Easement shall be on the Northern boundary of the
Lot 6B at the point labeled D and extending one-half the way to
the point labeled A as shown on the Plat entitled “PLAT
SHOWING A SUBDIVISION OF LOT 6, ‘RIVERVIEW
VILLAGE’, CREATING LOT 6A AND 6B, SITUATED AS
SHOWN ON ROAD 8S-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA. PRESENTLY OWNED BY
DAVID E. HATCHELL AND JOSEPH BARTONE” and shall run
down the sides of the Lot shown on said plat as going S 9° 22/10”
W for 154.18°. and then continuing on Lines L1, L2, L3, L4, L4,
L6,1.7,1.8,1.9, L10 and 1.11. Therefore, the Easement will almost
completely encircle the Lot 6B except for moat of the Northern
boundary of the Lot. This easement is given in perpetuity and is to
run with the land.

TMS#263-00-03-079

The Master in Equity’s deed which serves to transfer the property to E Trade*
Bank of Fort Mill South Carolina, conveys Lot 6B as shown on a plat filed in Plat
Cabinet Q at Page 357A, this being the identical property conveyed by deed of
James J. Monaghan to Benjamin L. Daniel, Sr., dated April 4, 2006, and filed of
record April 5, 2006, in Book 5506 at Page 12 and alse by Quit Claim Deed of
James J. Monaghan to Benjamin L. Daniel, Sr., dated August 22, 2006 and filed
of record in the Office of the Register of Deeds for Berkeley County on August
28, 2006 in Book 5904 at Page 177.

Easements filed of public record were not noted and included within the title
insurance commitment nor in the title insurance policy but were, however, noted
in the abstract.

The plat of Lot Number 6B filed of record in Plat Cabinet P at Page 4A, prepared
by Alexander C. Peabody, PLS with Peabody & Associates, Inc., does not reflect
the existence of the easements above which completely encircle Lot 6B for a
width of 25 feet except for most of the northern part of the lot. Further, the
exceptions reflected within Investor’s Policy, and the Title Insurance
Commitment which was prepared prior to the issuance of Investor’s Policy,
excludes all loss, costs, attorney’s fees and expenses resulting from those matters
disclosed on a plat by Peabody & Associates, Inc,, dated March 24, 2010.

T know I have not reviewed the entire closing file maintained by the parties.

I have attached a RESUME which reflects some of my educational background
and experience, believe I am an expert in the field of residential real estate
transactions, and estimate I have personally served as the closing attorney for
either the seller or the purchaser or the bank, and others, in a variety of
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transactions which include sales, purchases, refinances, etc., in more than one
thousand (1,000) residential real estate transactions since my admission to the bar
in 1984,

15. Based on the foregoing facts, the validity and accuracy of which I assume, it is
my judgment Lisa M. Hostetler and the law firm which employed her appear to
have been negligent in (a) failing properly to review the abstract of the subject
property, and (b) in failing properly to list the exceptions applicable to the subject
property. The factual basis for my opinion is my review of the files shared with
me. As a result of the failure to review the abstract and note the easements filed
of record, the subject property was purchased and easements which exists as a
matter of record affect the subject property but were not disclosed.

16. In my judgment, a reasonably competent and careful South Carolina lawyer
would not have closed the Loan and allowed the conveyance without reviewing
the abstract, and the easements, and the plats related thereto, and explained the
effect of the documents revealed in the abstract but not in the title insurance
commitment or policy to be issued. Ihold the foregoing opinions to a reasonable

de fessio
Charles Owen Natiop, 11 S
Sworn and subscribed to before me this day of May, 2018.

=

Notary Public for South Carohna
My commission expires:
(Seal
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|
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE
LANGLEY JONES,
Plaintiffs,

Vvs. ANSWER OF ROGERS TOWNSEND &

)
)
)
)
)
)
) THOMAS and
ROGERS TOWNSEND & THOMAS, P.C,,)
LISA HOSTETLER ALEXANDER, )
C. PEABODY, and PEABODY & )
ASSOCIATES, INC., )
)
)
)

LISA HOSTETLER ALEXANDER

Defendants.

LRN03 A 373NN 58
03 40 W31
oug d AUV

¢ Hd 21 NNF 8162

&

=
A

Rogers Townsend & Thomas, P.C. and Lisa Hostetler Alexander (collectively “Dét_f}ﬁi'(ﬁnts

- - kry

L
=
M
o

answer the allegations of the Complaint as follows.

)%

FOR A FIRST DEFENSE
1. Defendants deny all allegations of the Complaint unless otherwise admitted,
qualified, or explained.
2. Defendants admit, upon information and belief, the allegations of Paragraphs 1, 4,

and § of the Complaint.
3. Defendants admit the allegations of Paragraphs 2 and 3 of the Complaint.
4. Defendants deny the allegations of Paragraphs 6 and 7 of the Complaint.

5. Answering the allegations of Paragraph 8 of the Complaint, Defendants repeat
and reallege the foregoing.

6. Defendants deny so much of the allegations of Paragraph 9 of the Complaint as
can be construed to allege the property was purchased on May 7, 2010, and that the property

description includes “recorded in Berkeley County in Plat Cabinet P at Page 4A™ and admit the % /

1
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balance of the allegations. Further answering said Paragraph, Defendants are informed and
believe the deed was issued and the property purchased by Plaintiffs on March 12, 2010 and the
description contains the phrase “recorded in Berkeley County in Plat Cab. N at Page 392P.”

7. Defendants admit the allegations of Paragraphs 10 and 11 of the Complaint.

8. Defendants deny so much of the allegations of Paragraphs 12, 13, and 14 of the
Complaint as can be construed to allege that Lisa Hostetler acted as a settlement agent, signed
any documents, or issued any title policies, or acted in any capacity at the Plaintiffs’ closing.

0. Defendants are without knowledge of and therefore deny the allegations of
Paragraph 15 of the Complaint.

10.  Defendants admit the allegations of Paragraph 16 of the Complaint.

11.  Defendants admit the allegations of Paragraph 17 of the Complaint except that the
words “Ingress/Egress along the Northern boundary” should read “Ingress/Egress beginning on
the Northern boundary” and the words “L10, and L1” should read “L10, and L11.”

12.  Defendants admit the allegations of Paragraphs 18 through 23 of the Complaint.

13.  Defendants admit the allegations of Paragraphs 24 through 28 of the Complaint.

14.  Defendants deny the allegations of Paragraph 29 and 30 of the Complaint.

15.  Defendants are without knowledge of and therefore deny the allegations of
Paragraph 31 of the Complaint.

16. Defendants deny the allegations of Paragraph 32 of the Complaint.

17.  Answering the allegations of Paragraph 33 of the Complaint, Defendants repeat
and reallege the foregoing.

18.  Defendants admit the allegations of Paragraph 34 of the Complaint, but deny any

damage to Plaintiffs.
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19.  Defendants admit the allegations of Paragraphs 35 and 36 of the Complaint.

20.  Defendants deny the allegations of Paragraphs 37 through 39 of the Complaint.

21.  Answering the allegations of Paragraph 40 of the Complaint, Defendants repeat
and reallege the foregoing.

7. Defendants admit an affidavit is attached, and deny all other allegations of
Paragraph 41 of the Complaint.

23.  Answering the allegations of Paragraph 42 of the Complaint, Defendants repeat
and reallege the foregoing.

24.  The allegations of Paragraphs 43 through 50 of the Complaint do not implicate
Defendants and therefore do not require an answer from Defendants, but if an answer is required,
Defendants deny the same.

FACTS COMMON TO AND INCORPORATED INTO ALL DEFENSES

25.  Plaintiffs own Lot 6B.
26.  The dominant property, if an easement exists, is Lot 6A.

FOR A SECOND DEFENSE
(Not the Real Party in Interest)

27.  Ronald L. Jones transferred all his right, title, and interest in the property at issue
to Gayle L. Jones by quit claim deed dated February 28, 2012 and filed in the Berkeley County
Register of Deeds office at Book 9344, page 313.

28.  Ronald L. Jones is not a real party in interest.

29.  Ronald L. Jones must be dismissed from this action.

30.  As to Ronald L. Jones, Defendants plead lack of interest as a complete defense.
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FOR A THIRD DEFENSE
(Statute of Limitations)

31.  Plaintiffs have owned the property continuously since March 12, 2010.

32.  Plaintiffs knew or should have known that there might exist an easement on their
OwI property.

33.  Plaintiffs have failed to bring their action within the three-year statute of
limitations.

34.  Defendants plead the statute of limitations as a complete defense.

FOR A FORTH DEFENSE
(Easement, If Any Such Exists, Is No Longer Enforceable So There Are No Damages)

35.  Plaintiff’s house and garage was constructed no later than November 2006.

36.  Plaintiff’s fence was, upon information and belief, constructed no later than
November 2006.

37.  Plaintiff's garage and fence completely block the purported 25-foot easement on
the East side of the property.

38.  Plaintiff’s fence on the West side of the property from the Fire Pit to the property
line was built no later than November 2006.

39.  Plaintiff’s fence on the West side of the property runs across the entire purported
easement.

40.  Plaintiff’s garage and fences were continuously and are currently obstructing the
purported easement and were hostile to the use of the purported easement, were open to the view
of all who attempted to use the purported easement, were actually in place, were notorious, and

provided exclusive possession to Plaintiffs to the exclusion of all the world.
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41.  Plaintiff’s garage and fences have been continuously in place for longer than 10
years.

42.  The owner of Lot 6A can no longer enforce any purported easement on Lot 6B.

43.  The owner of Lot 6A is estopped from attempting to enforce the purported
easement.

44.  Because there is no longer an enforceable easement, if ever there were one,
Plaintiff cannot assert any damages.

45.  Defendants plead no easement and therefore no damages as a complete defense.

FOR A FIFTH DEFENSE
(Purported Easement Never Existed)

46.  The granting clause in the deed from Coastal Plains Development Co., Inc. to
James J. Monaghan employs language that is confusing and contradictory.

47.  There was no grantee in the language Plaintiff relies upon.

48.  The language Plaintiff relies upon did not reserve or grant an easement.

49.  There is no easement to a third party prior to the deed to Monaghan.

50.  If Coastal Plains Development Co., Inc. was attempting to create an easement, it
failed to dos so.

51.  Coastal Plains Development Co., Inc. did not follow the requirement of the
common law.

52.  Any attempt to create an easement must follow the common law because the
common law is the controlling law regarding easements in South Carolina.

53,  Failure to follow the requirement of the common law is fatal to any attempt to
establish an easement.

54.  Defendants plead that no easement ever existed as a complete defense.
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FOR A SIXTH DEFENSE
(No Easement Existed)

55.  There is no requirement for Lot A to have ingress and egress to any identifiable
reason on Lot 6B.

56. Lot 6A has access to the marsh on its own boundary.

57. Lot 6A has access to the outside world on its own boundary.

58.  An easement over Lot 6B is not necessary to the proper enjoyment of Lot 6A.

59.  The purported easement over Lot 6B is not required for the proper enjoyment of
Lot 6A.

60.  Defendants plead that no easement exists as a complete defense.

FOR AN SEVENTH DEFENSE
(Plaintiffs Cannot Show Damages)

61.  There is a grave on Lot 6B as shown by a gravestone.

62.  Plaintiffs closed on the house knowing that the gravestone existed on Lot 6B.

63.  Plaintiffs were aware that persons related to the deceased are entitled to come
onto their property to visit the grave of their relative.

64.  Plaintiffs waived any objection to having unknown numbers of strangers access
their property when they closed knowing of the marked grave on their new property.

65. A copy of the e-mail from Plaintiffs accepting the property with the gravestone is
attached as Exhibit “A.”

66.  Plaintiffs cannot show any damages from the owners of Lot 6A having access to
their property when they are willing to allow unknown numbers of complete strangers to access
their property.

67.  Defendants plead no damages as a complete defense.
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FOR AN EIGHTH DEFENSE
(Easement Waived)

68. Plaintiff’s house, garage, and fences were constructed no later than November
2006.

69.  The owner of Lot 6A took possession of Lot 6A on or about May 4, 2006.

70.  The owner of Lot 6A could have observed the construction of the garage and
fences on Lot 6B.

71.  The owner of Lot 6A constructed the house on Lot 6A before February 7, 2007,

72.  On information and belief, the owner of Lot 6A did not protest the construction of
the garage or the fences on Lot 6B at any time up to the present.

73.  The owner of Lot 6A has waived any claim to an easement across Lot 6B.

74.  Because the owner of Lot 6A has waived any claim to an easement, Plaintiffs
have suffered no damages.

75.  Defendants plead waiver of the easement by the dominant property owner as a
complete defense.

FOR A NINTH DEFENSE OF LISA HOSTETLER ALEXANDER
(Not the Proper Party)

76.  Lisa Hostetler Alexander was not the supervising attorney in the closing of the lot
for Plaintiffs. |

77.  Lisa Hostetler Alexander did not owe Plaintiffs any duty to give them legal advice
or to notify them of any easement on their property.

78.  Lisa Hostetler Alexander pleads that she is not a proper party to this lawsuit as a
complete defense.

79.  Lisa Hostetler Alexander pleads lack of any duty as a complete defense.
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FOR A TENTH DEFENSE
(SCRCP Rule 12(b)(7))

80.  Jones claims that the ownets of Lot 6B have an easement over her property, Lot
6A.

81.  Rogers Townsend &Thomas, P.C. would affirmatively plead and show that the
ownets of Lot 6A either never had an easement or have waived the easement or are estopped to
claim an easement over Lot 6B.

82.  Adjudication of the existence vel non of the easement in this matter without
binding the owners of Lot 6B will fail to provide complete relief to the parties.

83.  The owners of Lot 6B should be joined in this action.

84.  This action should be dismissed for failure to join necessary parties or in the
alternative the necessary parties should be joined.

WHEREFORE, having fully answered, Defendants pray for judgment in their favor, for

costs, and for such other and further relief as the Court finds just and fair.

BRUNER, POWELL, WALL & MULLINS, LLC

o L 15

Warren C. Powell, Jr. /5’ C. Ba: No. 4525
P.O.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
wpowell@brunerpowell.com

Columbia, South Carolina

Jme ¥, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
Y CASE NO.: 2018-CP-08-00817
COUNTY OF BERKELEY )
)
RONALD L. JONES AND GAYE LANGLEY )
JONES, )
) DEFENDANTS ALEXANDER C.
Plaintiffs, } PEABODY and PEABODY &
)  ASSQCIATES, INC.’s ANSWER TO
V. ) PLAINTIFFS? COMPLAINT
)
ROGERS TOWNSEND & THOMAS, P.C., ) @
LISA HOSTETLER, ALEXANDER C, ) A &
PEABODY AND PEABODY & ) el o= Y
ASSOCIATES, INC,, ) 'r“.?;:;_, e
) :‘:C)_!? l--l) t.
Defendants. ) ?;:—1 T
) ngh F o
whE oy
R
: s

TO: ROBERT W. MARING, ESQUIRE, Attorney for Plaintiffs

The Defendants Alexander C. Peabody and Peabody & Associates, Inc. above-named

answer the Plaintiffs’ Complaint as follows:

1.

2.

The allegations of the Complaint not specifically admitted herein are denied.

The Defendants lack information sufficient to form a belief as to the truth of the
allegations of Paragraphs 1 through 3 and therefore deny the same.

The allegations of Paragraph 4 are admitted.

The allegations of Paragraph 5 are admitted.

The allegations of Paragraphs 6 and 7 are conclusions of law for which no response is
required, To the extent a response is required, they are denied.

In responding to the allegations of Paragraph 8, the Defendants reiterate their responses
to the allegations of Paragraphs [ through 7 above.

The Defendants lack information sufficient to form a belief as to the truth of the
allegations of Paragraphs 9 through 14 and therefore deny the same,

The allegations of Paragraph 15 are denied.

W

]
i

hY
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9.

10.

11.

12.

13,

14.

15.

16.

17.

18.

19.

20,

21.

22,

23.

24.

25.

26.

ROA 0040

The allegations of Paragraph 16 are admitted.

The allegations of Paragraph 17 are denied as stated.
The allegations of Paragraph 18 are admitted.

The allegations of Paragraph 19 are denied as stated.
The allegations of Paragraphs 20 and 21 are admitted.
The allegations of Paragraph 22 are denied as stated.
The allegations of Paragraphs 23 through 25 are denied.

The allegations of Paragraphs 26 and 27 do not pertain to these Defendants. To the
extent a response is required, the Defendants would deny the same.

The allegations of Paragraphs 28 through 29 are denied.

The Defendants lack information sufficient to form a belief as to the truth of the
allegations of Paragraphs 30 through 32 and therefore deny the same.

The allegations of Paragraph 33 through 41 are not directed at these Defendants. To
the extent a response is required, the Defendants would deny the same.

Responding to the allegations of Paragraph 42, the Defendants reiterate their responses
to the allegations of Paragraphs 1 through 4! above.

The allegations of Paragraph 43 are denied.

The allegations of Paragraph 44 are denied as stated.
The allegations of Paragraphs 45 and 46 are denied.

The allegations of Paragraphs 47 and 48 are denied.

In responding to the allegations of Paragraph 49, the Defendants would reiterate their
responses to the allegations of Paragraphs 1 through 48 above.

The allegations of Paragraph 50 are denied.
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FURTHER RESPONDING AND AS
A FIRST AFFIRMATIVE DEFENSE

27. Plaintiffs’ Complaint fails to state facts sufficient to constitute causes of action against these
Defendants for which relief may be granted and should be dismissed pursuant to Rule
12(b)(6), SCRCP.

FURTHER RESPONDING AND AS
A SECOND AFFIRMATIVE DEFENSE

28. The Plaintiffs’ Complaint may be barred in whole or in part by the doctrines of estoppel
and/or waiver,

FURTHER RESPONDING AND AS
A THIRD AFFIRMATIVE DEFENSE

29. Plaintiffs’ claims against these Defendants are barred to the extent relief is obtainable from
other avenues.

FURTHER RESPONDING AND AS
A FOURTH AFFIRMATIVE DEFENSE

30. Defendants are or may be entitled to such offsets that may be revealed by information
obtained during the course of investigation and discovery as consistent with applicable law.

FURTHER RESPONDING AND AS
A FIFTH AFFIRMATIVE DEFENSE

31. Plaintiffs’ claims, either in whole or in part, are barred by the terms of the subject

Agreements.

FURTHER RESPONDING AND AS
A SIXTH AFFIRMATIVE DEFENSE

32, Plaintiffs’ claims, either in whole or in part, are barred by the parole evidence rule.
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33.

34.

35

36.

37,

38,
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FURTHER RESPONDING AND AS
A SEVENTH AFFIRMATIVE DEFENSE

Plaintiffs’ ¢laims may be barred, either in whole or in part, by the statute of frauds.

FURTHER RESPONDING AND AS
AN EIGHTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims may be barred, either in whole or in part, by Plaintiffs’ failure to
mitigate their damages.

FURTHER RESPONDING AND AS
A NINTH AFFIRMATIVE DEFENSE

. At all relevant times, Defendants exercised the necessary degree of care and skill

maintained by other professionals under similar conditions and in like circumstances.

FURTHER RESPONDING AND AS
A TENTH AFFIRMATIVE DEFENSE

Defendants owed no duty to the Plaintiffs and therefore all the tort claims must fail.

FURTHER RESPONDING AND AS
AN ELEVENTH AFFIRMATIVE DEFENSE

The damages sustained by Plaintiffs, if any, were caused by Plaintiffs’ own negligence
and/or the intervening and superseding negligence of others not under the control of
Defendants; thus, Plaintiffs’ recovery, if any, should be barred or reduced as provided by
law.

FURTHER RESPONDING AND AS
A TWELFTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred, in whole or in part, because any alleged rights or remedies
in favor of Plaintiffs against these Defendants have been discharged or released by
reason of various acts and omisstons on the part of Plaintiffs, each of which, in and of

itself, constitutes a legally sufficient cause to affect such discharge or release.

ROA 0042



39,

40.

4],

42.

43,

44,
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FURTHER RESPONDING AND AS
A THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ claims are barred by their own failure to perform their contractual duties and
to satisfy conditions precedent.

FURTHER RESPONDING AND AS
A FOURTEENTH AFFIRMATIVE DEFENSE

Plaintiffs are not entitled to recover in tort for purely economic losses.

FURTHER RESPONDING AND AS
A FIFTEENTH AFFIRMATIVE DEFENSE

This Defendants expressly reserve the right to assert claims for express or implied
indemnity and/or contribution pursuant to S.C. Code Ann. § 15-38-10 ef seq. and other
applicable law as to any co-defendants.

FURTHER RESPONDING AND AS
A SIXTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to state a claim upon which attorney’s fees can be awarded and/or
allege facts which, if proven, would entitle Plaintiffs to an award of attomey’s fees.

FURTHER RESPONDING AND AS
A SEVENTEENTH AFFIRMATIVE DEFENSE

Plaintiffs’ Complaint fails to state a claim upon which punitive damages can be awarded
and/or allege facts which, if proven, would entitle Plaintiffs to an award of punitive
damages.

FURTHER RESPONDING AND AS
A EIGHTEENTH AFFIRMATIVE DEFENSE

Any award of punitive or exemplary damages in this action would be in violation of the
rights of Defendants under the United States Constitution and the Constitution of the State

of South Carolina.
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FURTHER RESPONDING AND AS

A NINTEENTH AFFIRMATIVE DEFENSE

45, Plaintiffs’ Complaint fails to state a claim upon which prejudgment interest can be awarded

and/or allege facts which, if proven, would entitle Plaintiffs to an award of prejudgment

interest.

FURTHER RESPONDING AND AS

A TWENTIETH AFFIRMATIVE DEFENSE

46. Defendants reserve the right to raise any additional and further defenses that may be

revealed by information obtained during the course of investigation and discovery as

consistent with the South Carolina Rules of Civil Procedure.

WHEREFORE, Defendants, Alexander C. Peabody and Peabody & Associates, Inc., pray

for the Plaintiffs’ Complaint to be dismissed, for the cost of this action to be cast upon the Plaintiffs

and for such other and further relief as this Court may deem just and proper.

P.O. Box 22528
Charleston, South Carolina 29413
(843) 972-9403

Respectfully submitted,

EARHAR STREET LLC

L—

RYAN A. EARHART, ESQUIRE

W: 6597
Yor

JOSHUA H. UMBARGER, ESQUIRE
SC BAR: 101911

Attorneys for Defendants Alexander C. Peabody
and Peabody & Associates, Inc.
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) JUDICIAL CIRCUIT
COUNTY OF BERKELEY )
)  CASENO.:2018.-CP-08-817
)
RONALD L. JONES, et al. ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
vs. )
)
Rogers Towmsend & Thomas, PC, et al. )
Defendant. )
Plaintiff's Attorney: Defendant’s Attorney:
, Bar No. Warren C. Powell, Jr., Bar No. 4525
Address: Address:
PO Box 61110, Columbia SC 29260
Phone: Fax Phone: 803-252-7693 Fax___~
E-mail: Other: E-mail: BRobinson@BrunerPowell.comCther:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and TIT)
[[JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and II)
[ IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS X1 and ITI)
SECTION I: Hearing Information
Nature of Motion: Metion to Add Party
Estimated Time Needed: 45 min Court Reporter Needed: PYES{ 1 NO
SECTION II: Motion/Order Type

DX Written motion attached
[CJForm Motion/Order
1 hereby move for relief or action

y the court s set forth in the attached proposed order.

June 8, 2018 =

Signature of Attorney for [ | Plainftiff /<] Defendant Date submitted & X = .

SECTION III: Motion Fee ;‘1'[-'-%: E it

PAID — AMOUNT: § R T o
[0 EXEMPT: ] Rule to Show Cause in Child or Spousal Support 29,13 Mo
(check reason) [ ] Domestic Abuse or Abuse and Neglect 200 @
[ ] Indigent Status  [] State Agency v. Indigent Party z25 =
[] Sexually Violent Predator Act [ ] Post-Conviction Relief <% &
[] Motion for Stay in Bankruptcy g <8

Sz Hay
= -

[] Motion for Publication [ ] Motion for Execution (Rule 69, SCRCP)
[ 1 Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION
1 Motion Fee to be paid upon filing of the attached | JUDGE CODE
order,
[ Other: . Date:
CLERK'S VERIFICATION

Colldted by.‘% Date Filed: /D
OTION FEE COLLECTED: @
CONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
)
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE
LANGLEY JONES,

Plaintiffs,

)
)
)
)
Vvs. ) DEFENDANT ROGERS TOWNSEND &
) THOMAS, P.C.’S MOTION TO ADD
ROGERS TOWNSEND & THOMAS, P.C.,) APARTY
LISA HOSTETLER ALEXANDER, ) (SCRCP RULE 19(a))
C. PEABODY, and PEABODY & );
)
)
)
)

ASSOCIATES, INC,,

Defendants.

TO: ROBERT W. MARING, ESQUIRE, ATTORNEYS FOR THE PLAINTIFFS.
You will please take notice that defendant, R(;gers Townsend & Thomas, P.C., will,
by and through its undersigned attorney, move before the Court at the Courthouse, 300
California Avenue, Moncks Corner, South Carolina, in ten days or as soon thereafter as it can
be heard for an order making THOMAS HUGUENIN GAILLARD, as Trustee of The
Thomas Huguenin Gaillard Revocable Trust, Dated April 3, 2007, AND THOMAS W.
CONE, JR., as Trustee of The Thomas W. Cone, Jr. Revocable Trust, Dated April 3, 2007
parties plaintiff needed for a just adjudication under SCRCP Rule 19(a) as plaintiffs.
The grounds for the motion are set forth in a memorandum file contemporaneously

herewith.

11

.
m“ .
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Movant attempted to consult with opposing counsel, as required by Rule 11, SCRCP, both by
telephone and by e-mail, but was unable to reach opposing counsel.

BRUNER, POWELL, WALL Z MULLINS, LLC
)

il O Lo
Warren C. Powell, Jr. / S.C. Bar No. 4525
P.O.Box 61110
Columbia, SC 29260
(803) 252-7693
Fax (803) 254-5719
wpowelli@brunerpowell.com

Columbia, South Carolina

June ;?_, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE )
LANGLEY JONES, )
)
Plaintiffs, )
) MEMORANDUM IN SUPPORT OF
Vs. ) DEFENDANT ROGERS TOWNSEND &
) THOMAS, P.C.”S MOTION TO ADD
ROGERS TOWNSEND & THOMAS, P.C.,) A PARTY
LISA HOSTETLER ALEXANDER, ) (SCRCP RULE 19(a))
C. PEABODY, and PEABODY & )
ASSOCIATES, INC,, )
)
Defendants. )
)
THE FACTS

The plaintiffs (collectively “Jones™) purchased property on which Rogers Townsend &
Thomas, P.C. (“RT&T”) acted as the closing attorney in 2010. Jones claims to have discovered
an easement on the property of which it claims to have been unaware at the time of purchase.
Jones sued RT&T for failing to inform Jones of the easement prior to closing. RT&T issued a
policy of title insurance to Jones.

RT&T has or will enter defenses to the Jones claims. RT&T avers that the easement
being sued over is not legally viable, or that the dominant property holder has waived the
easement or that the dominant property holder is estopped to assert the easement.

The proposed new parties, THOMAS HUGUENIN GAILLARD, as Trustee of The
Thomas Huguenin Gaillard Revocable Trust, Dated April 3, 2007, and THOMAS VL
CONE, IR., as Trustee of The Thomas W. Cone, Jr. Revocable Trust, Date,ﬁ%pnl &

=4

2007, are the owners of the dominant estate. gg‘"u
L=

c:ﬁ:n
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THE LAW

Rule 19(2), SCRCP, allows either party to an existing lawsuit to join another
person if the joinder will not deprive the court of jurisdiction and if the absence of the
proposed party will prevent complete relief.

The dominant estate is the proper party to assert and defend an easement. Sheppard
v. Justin Enters., 373 S.C. 518, 646 S.E.2d 177 (Ct.App. 2007).

Under most circumstances, an order is not binding on a non-party. Pharr v. Canal
Ins. Co., 233 S.C. 266, 104 S.E.2d 394 (1959).

APPLICATION OF THE LAW TO THE FACTS

IFRT&T is successful in defending claims brought by Jones on the grounds that
the easement either does not exist or that it is unenforceable by waiver or estoppel,
complete relief will not be achieved thereby. If the unbound dominant property owner
asserts rights in the easement over the Jones property, Jones may bring an action against
the title insurer to defend Jones or enter suit against the alleged dominant estate holder,
which could lead to additional actions against Movant, unless completer is not afforded
here.

Including the dominant property owners in this lawsuit will afford complete
relief to all the parties because it will determine the status of the easement for both the
dominant and servient estates. Including the dominant property owners will not
prejudice Jones, because Jones contends that the alleged casement has caused her
damage and, of course, she has in interest in defeating or terminating the alleged

easement.
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CONCLUSION
The proposed new parties should be added as party defendants because they may
claim a purported easement to which Jones objects and which RT&T is challenging,

because they are needed for complete relief, and because adding them will not prejudice

any existing party.

BRUNER, POWELL, WALL & MULLINS, LLC

i o Rl

Warren C. Powell, Jr. S.C.8Bar No. 4525
P.O.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
wpowell@brunerpowell.com

Columbia, South Carolina

June ‘¥, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY ) CASE NO.: 2018-CP-08-817

RONALD L. JONES and GAYE )

LANGLEY JONES, THOMAS )

HUGUENIN GAILLARD, as Trustee of )
The Thomas Huguenin Gaillard
Revocable Trust, and THOMAS W.
CONE, JR., as Trustee of The Thomas
W. Cone, Jr., Revocable Trust,

PLAINTIFFS THOMAS HUGUENIN
GAILLARD AND THOMAS W. CONE,
JR.’S MOTION FOR NON-JOINDER
Plaintiffs, PURSUANT TO RULE 21 SCRCP
\Z

ROGERS TOWNSEND & THOMAS,
P.C.; LISA HOSTETLER;
ALEXANDER C. PEABODY; and,
PEABODY & ASSOCIATES, INC.,

Defendants.

R R R e A T g g g

TO: WARREN C.POWELL, JR., ATTORNEY FOR DEFENDANTS ROGERS
TOWNSEND & THOMAS, P.C. and LISA HOSTETLER, RYAN A. EARHART,
ATTORNEY FOR DEFENDANTS ALEXANDER C. PEABODY, and PEABODY &
ASSOCIATES, INC.

YOU WILL PLEASE TAKE NOTICE that ten (10) days after the service of this
Notice upon you or as soon thereafter as counsel may be heard, the undersigned attorney
for Plaintiffs Thomas Huguenin Gaillard, as Trustee of the Thomas Huguenin Gaiilard
Revocable Trust, and Thomas W. Cone, Jr., as Trustee of the Thomas W. Cone, Jr.,
Revocable Trust (hereinafter “Gaillard and Cone™), will move before the presiding Judge

of the Berkeley County Court of Common Pleas for an Order releasing them as involuntary

plaintiffs in the above cited action pursuant to Rule 21 of the South Carolina Rules of Civil

ROA 0061
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Procedure. Plaintiffs’ motion is based upon the arguments and authorities below and the
pleadings, exhibits, affidavits, other admissible evidence, applicable common law and
statutory law and any memorandum of law or further supporting documentation provided
to this Court.
FACTUAL BACKGROUND

Plaintiffs Ronald L. Jones and Gaye Langley Jones (hereinafter “Jones™) purchased
property at issue in this case in 2010. Jones alleges that Defendants Rogers Townsend &
Thomas, P.C. (“RTT") acted as closing counsel. Jones further alleges that they discovered
an easement on the property that they not made unaware of at the time of purchase. Jones
sued RTT, the closing attorney Lisa Hostetler, and the surveyor Alexander C. Peabody and
Peabody & Associates, Inc. (“Peabody™) for damages based on the various causes of action
set forth in their Complaint.

On June 12,2018 counsel for RTT filed a Motion to Add a Party under SCRCP Rule
19(a} and also filed a Memorandum in Support of Defendant RTT’s Motion to Add a Party.
RTT contended in its Memorandum that the proposed new parties, Gaillard and Cone, were
the owners of the dominant estate and that the dominant estate was the proper party to
assert and defend an easement. RTT further contended that the easement being sued over
was not legally viable, or that the dominant property holder had waived the easement or
that the dominant property holder was estopped to assert the easement. RTT argued that
Gaillard and Cone be added as parties to the action because if RTT prevailed in its defenses,
Gaillard and Cone, as non-parties, might still claim rights under the purported easement

because they might not be bound by any adverse ruling regarding the easement in this case.

2
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RTT’s Motion was heard before the Honorable Perry M. Buckner. Cone and
Gaillard were not provided with notice of the hearing. Judge Buckner issued a Form 4
Order dated August 6, 2018 and filed with the clerk on August 13, 2018, granting RTT’s
motion to add Gaillard and Cone as parties to this action.

BASIS FOR GRANT OF MOTION

Since the issuance of Judge Buckner’s Order, Jones, Gaillard and Cone have entered
into an Access, Maintenance and Joint Dock Use Agreement (hereinafter, the
“Agreement”) that has been recorded with the Berkeley County Register of Deeds Office
in Book RB2977 at Page 604. (A true and correct copy of the Agreement is attached hereto
as Exhibit A.) The terms of the Agreement terminate the purported easement at issue in
this case and provides that Gaillard and Cone relinquish any interest they may have had in
that easement. Accordingly, Gaillard and Cone no longer have any interest in the outcome
of this case and there is no basis for keeping them in this action as parties. Counsel for
Defendants have been provided with a recorded copy of the Agreement.

SCRCP Rule 21 provides that parties may be dropped or added by order of the court
on motion of any party or of its own initiative at any stage of the action and on such terms
as are just. Gaillard and Cone are being forced to spend time and money participating as
Plaintiffs in an action where they have asserted no claim and have had no claims asserted
against them. Because the basis for adding Gaillard and Cone as parties to this action no
longer exist, it is reasonable and just that they be released as parties to this action. Their

continued forced participation in this action as parties is unfair and unjust.
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Gaillard and Cone, by and through their undersigned counsel, requested that
Defendants consent to an order releasing them as nominal plaintiffs in this action. Ryan
Earhart, counsel for Peabody, agreed to stipulate to Gaillard and Cone’s dismissal from
this action. Warren Powell, counsel for RTT and Lisa Hostetler has refused to stipulate.
The basis for Mr. Powell’s refusal is set forth in his email attached hereto as Exhibit B.

Counsel for Gaillard and Cone has consulted with opposing counsel as required by
Rule 11, SCRCP prior to the filing of this motion.

CONCLUSION
Based on the foregoing, Plaintiffs Gaillard and Cone ask that the Court issue an

Order releasing them as Plaintiffs in this action.

WILLIAMS AND HULST, LLC

18/ 0. oy Futer

J. Jay Hulst

P.O. Box 1288

Moncks Corner, SC 29461
(843) 761-8232 phone
(843) 899-5834 fax
jjh@williamsandhulst.com

ATTORNEYS FOR PLAINTIFFS

THOMAS W. CONE, JR., AND

THOMAS HUGUENIN GAILLARD
Dated: March 28, 2019
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ELECTRONICALLY FILED - 2019 Mar 29 10:55 AM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

EXHIBIT A
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CYNTHIA B FORTE

BERKELEY COUNTY

REGISTER OF DEEDS
Po Box 6122 ~ Moncks Corner, SC 29461 (843) 719-4084

*** THIS PAGE IS PART OF THE INSTRUMENT - DO NOT REMOVE ***

Instrument #: 2019008110

Receipt Number: 121752 Return To: WILLIAMS & HULST

Recorded As: AGREEMENT PO BOX 1288

Recorded On: March 22, 2019 MONCKS CORNER SC 29461
Recorded At: 11:55:23 AM Received From:  WILLIAMS & HULST

Recorded By: LYNETTE SHELTON Parties:

Book/Page: RB 2977. 604 - 616 Direct- JONES GAYE L

Total Pages: 13 Indirect- THOMAS HUGUENIN GAILLARD REVOCABLE

*** EXAMINED AND CHARGED AS FOLLOWS ***

Recording Fee: $18.00
Tax Charge: $0.00

[ Comztew B Sbrte,
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i Cynthia B Forte - Register of Deeds
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STATE OF SOUTH CAROLINA )
) ACCESS, MAINTENANCE AND
COUNTY OF BERKELEY ) JOINT DOCK USE AGREEMENT

THIS ACCESS. MAINTENANCE AND JOINT DOCK USE AGREEMLENT (this
“Agreement™) is made as of this S day of MARA4, 2019, by and between Gaye L. Jones
(*Jones™). as grantor, and Thomas Huguenin Gaillard, as Trustee of the Thomas Huguenin
Gaillard Revocable Trust dated April 3. 2007, and Thomas W. Cone, Ir.. as Trustee of the
Thomas W. Cone, Jr., Revocable Trust dated April 3, 2007 (collectively, *Gaillard and Cone™),
as grantees.

WITNESSETH:

WHEREAS. Jones is the owner of that certain real property located in Berkeley County,
South Carolina. designated as Lot 6B, Berkeley County TMS No. 263-00-03-079. as more
particularly described by that certain Quit Claim Deed dated February 28, 2012 and recorded on
March 2. 2012 in the Berkeley County Register of Deeds Office (“ROD™) in Book 9344, at Page
314. and as shown on that certain plat entitled “Plat Showing a Subdivision of Lot 6, “Riverview
Village™. Creating Lot 6A and Lot 6B, Situated as Shown on Road S$-8-33. in Wando. Berkeley
County. South Carolina, Presently Owned by David E. Hatchell and Joseph Bartone™ dated
March 17, 2005. prepared by Charles F. Dawley. Jr., R.L.S. and recorded March 22. 2003 in the
ROD in Plat Cabinet Q at page 357A (“Lot 6 Subdivision Plat™), and in that Plat dated March 24,
2010 recorded in the ROD in Plat Cabinet N at Page 392P. and as more particularly described in
Exhibit “A” attached hereto and incorporated herein by reference (the “Jones Property™); and

WHLEREAS. Gaillard and Cone are the owners of certain real property located in
Berkeley County. South Carolina. known as Lot 6A, Berkeley County TMS No. 263-00-03-068.
as more particularly described by that certain deed dated May 2. 2011 and recorded on May 6.
2011 in the ROD in Book 8923 at Page 11, and as shown on the Lot 6 Subdivision Plat and as
more particularly described in Exhibit “B” attached hercto and incorporated herein by refercnce
(the ~Gaillard and Cone Properiv™): and

WHEREAS. at the request of Jones and Gaillard and Cone. an “Easement Plat ol a 10
Private Ingress/Egress & Access Easement through Lot 6B has been prepared by Thomas &
Hutton dated January 25. 2017. a copy of which is attached hereto as Exhibit “C” and
incorperated by reference herein (the “Easement Plat™): and

WHEREAS. Jones is the owner of that portion of Lot 68 where a “New Private 10°
Ingress/Egress & Access Lasement”™ is located within that part of the area of Lot 613 as shown
and delineated on the Easement Plat (this area of Lot 6B hercinafier referred to as
“Inuress/Egress & Access Easement Area™): and

WHEREAS. Jones desires to grant to Gaillard and Cone. their heirs. successors.
successors-in-litle and assigns. a non-exclusive. permanent. perpetual. transmissible. appurtenant
ingress. cgress. and access ¢asement and right-of-way. ten (10) feet in width. upon. over and

WHRID US) 439998954 |
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across the Ingress/Egress & Access Easement Area for the purposc of access. ingress and egress
to the Joint Dock (as defined herein), which easement shall yun with the title to the Jones
Property and the Gaillard and Cone Property; and

WHEREAS, the parties desire to terminate a "25 Ingress/Egress Easement purportedly over
Lot 6B in favor of owners and successors of Lot 6A as described in that “Title to Real Estate”
dated April 8. 2005 and recorded on August 3, 2005 in the Berkeley County Register of Deeds
Office in Book 4887, at Page 65 (“Old Purported Easement™), inasmuch as the Old Purported
Casement is being replaced with the Dock Access Easement (as defined herein) and other rights
granted to Gaillard and Cone by this Agreement

WHEREAS. the parties desire to construct a joint dock (the “Joint Dock™) for the joint and
shared use by the present or future owner(s) of the Jones Property and the Gaillard and Cone
Property in accordance with the terms and provisions of the joint dock permit therefor issued by
the South Carolina Department of Health and Environmental Control, Office of Ocean and Coastal
Resource Management (“OCRM”), Permit No. OCRM-01-732-R (the “Dock Permit™). and upon
the terms and conditions more particularty set forth herein; and

NOW, THEREFORE, for and in consideration of the premises, the mutual benefits
accomplished hereby and the sum of Five and 00/100 ($5.00) Dollars paid to each other. in hand
paid. the reccipt of which is hercby acknowledged, and for other good and valuable
consideration. the receipt. adequacy and sufficiency of which arc hercby expressly
acknowledged. the parties agree as follows:

1. Grant of Dock Access Easement. Jones does hereby grant to Gaillard and Cone. their
heirs. successors. successors-in-title, invitees, licensees. lessees and assigns. a non-exclusive.
permanent. perpetual. transmissible. appurtenant ingress. egress. and access casement and right-
of-way. ten (10) feet in width. upon. over and across the Ingress/Egress & Access Easement Area
for the purpose of providing pedestrian and golf cart access. ingress and cgress as shown on the
Easement Plat to be used jointly and in commeon with Jones and her family. successors. heirs.
assigns. invitees, licensees and lessees for full use and enjoyment in the Ingress/Egress & Access
Easement Area in any manner not inconsistent with the rights granted herein ("Dock Access
Easement™). subject. however. to the terms and conditions set forth herein. The Parties may also
use the Ingress/lgress & Access Easement Area temporarily to allow the parties and their
independent contractors to construct. maintain. repair and replace the Joint Dock.

TO HAVE AND TO HOLD. all and singular, subject to terms and conditions set forth
herein. the aforesaid Dock Access Easement. unto Gaillard and Cone. their heirs. successors.
successors-in-title and assigns. forever.

2 Joint Dock Construction. On or before April 15, 2018. Jones and Gaillard and Cone
(cach a “Partv™ and collectively. the “Parties™) agree to commence construction or cause the
commencement of construction of the Joint Dock in accordance with the terms and provisions of
the Dock Permit. the cost of which shall be split between the Partics as follows: Jones: 50%:
Gaillard and Cone: 30%. Once construction of the Joint Dock commences. such construction
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shall be expeditiously continued until construction the Joint Dock has been completed, lien free.
in accordance with the terms and provisions of the Dock Permit.

3. Joint Use and Maintenance of the Joint Dock. Except as otherwise provided herein. the
Parties agrec that they will share jointly in ownership and use of the Joint Dock. The Parties
agree o share jointly in the cost and expense of the Joint Dock, including but not limited to
construction, maintenance, repair, insurance. taxes, utilities, permitting fees. repair and
replacement of the Joint Dock, including the pier head and the floating dock. The Joint Dock
shall be constructed and maintained by the Parties in conformance with the Dock Permit and all
applicable OCRM rules, regulations and requirements. The floating dock shall be shared as
follows: Jones shall have the exclusive use of one-half of the river side of the floating dock and
one-half of the shore side of the floating dock; Gaillard and Cone shall have the exclusive use of
the remaining one-half of the river side of the floating dock and the remaining one-half of the
shore side of the floating dock. In the event the Joint Dock (including. without limitation. the
pier head and floating dock) is damaged or destroyed by fire, storm or other casualty, all repair
and/or reconstruction costs shall be shared equally by the Parties. their heirs. successors.
successors-in-title and assigns.

4, Use and Maintenance of the Ingress/Epress Easement Area. Except as to the rights
herein granted. the Parties shall have the full use and control of the Ingress/Egress & Access
Easement Area. The Parties agree that they will make no use of the Ingress/Egress & Access
[zasement Area which is inconsistent with the uses and the purposes for which the Dock Access
Easement has been granted and created. and without limiting the generality of this provision. the
Parties agree that no obstructions and no parked cars or permanent structures such as buildings,
sheds and other structures shall be placed upon or within the Ingress/Egress & Access Fasement
Area at any time. Jones, at Jones” sole cost and expense. agrees to remove the existing water
well or any other obstruction located within the Ingress/Egress Easement Area which would
prevent the usc and enjoyment of the Dock Access Easement by the Partics hereto. The Parties
agree to jointly restore the Ingress/Egress & Access Easement Area to its original condition. to
the extent reasonably possible. including any landscaping or other improvements on the
Ingress/Egress & Access Easement Area which are damaged. disturbed or destroyed by reason of
any excavation. construction, reconstruction, maintenance or other use of the Ingress/Egress &
Access Easement Area, The Parties, for themselves. and f{or their heirs. successors. suceessors-in-
title and assigns. agree 1o be joinily responsible for the upkeep. care. maintenance. and servicing of
the Ingress/Egress & Access Easement Area to the extent any maintenance. care. and upkeep are
warranted. in a good. safe and workmantike manner. and to keep the same in good condition and
repair. without any liens against the Ingress/Egress & Access Easement Area or Jones™ adjoining
property.  The Parties juintly agree to restore, at their expense. the Ingress/Egress & Access
Easement Area to iis original condition. insofar as reasonably possible. immediately after any
maintenance. repair or replacement work is finished. Neither Party shall interfere with the use of
the Ingress/Egress & Access Easement Area by the other Party or Parties. their families.
successors. successors-in-title. heirs. assigns. invitees. licensees and lessees. Gaillard and Cone
agree and understand that the Ingress/Egress & Access Easement Area shall not be paved or
otherwise altered from its natural state unless otherwise approved in writing by Jones. in her
reasonable discretion. Notwithstanding the foregoing. the Parties may grade the Ingress/Egress
& Access Fasement Area to the extent necessary for the safe and effective use of same. Any
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excessive noise within the Ingress/Egress & Access Easement or on the Joint Dock shall be
strictly prohibited.

3. Relocation of Ingress/Egress & Access Easement Area. Jones may relocate the
Ingress/Egress & Access Easement Area at her expense and in her reasonable discretion, in the
event Grantor desires to utilize further or differently the Jones Property of which the
Ingress/Lgress & Access Easement Area is a part, provided that the essential purpose of the
Dock Access Easement is not altered and [urther provided that the access granted herein is not
materially impaired by such relocation.

6. Termination of Old Purported Easement.  Gaillard and Cone have
remised.quitclaimed, terminated, cancelled and forever released, and by these presents do hereby

remise. quitclaim. terminate, cancel and forever release unto Jones, her heirs and assigns, all of
Gaillard and Cone’s right, title and interest, if any. in and to the Old Purported Easement,
inasmuch as the Old Purported Easement is being replaced with the Dock Access Easement and
other rights granted to Gaillard and Cone by this Agreement.

7. Remedies. Should any Party breach its covenants and agreements contained herein. or
should payment for any shared costs or expenses not be made in {ull to the other Party or Parties
within thirty (30) days of service of notice as herein provided, then, in such event. the defaulting
Party shall forfeit all rights to use the Joint Dock, together with any pier, pierhead. gangways and
floating docks as may exist on the Joint Dock, unless and until the payments due hereunder are
properly paid with interest at the rate of one and one-half (1 1/2%) percent per month following
expiration of the thirty (30) day notice period. The nondefaulting Party shall also have the right
to seek any other legal or equitable remedy as a result of such default. including the right to place
a lten on the defaulting Party’s lot to secure payment of delinquent costs and expenses.

8. Indemnification and Insurance. Each Party agrees to defend and indemnify the other
Party. including their successors, heirs, assigns. respective agents. lessees. invitees. and
licensecs. and hold cach other harmless from and against any and all claims. demands. actions.
causes ol action. damages. liens, losses, liabilities. fines. penalties. costs and expenses. including
attorneys” fees and court costs. caused by or in any way attributable to the negligence. gross
negligence of willfulness of such indemnitor. or the exercise of any of the rights herein granted
or the breach or default of any of the conditions and covenants herein.  The Parties agree to
jointly maintain liability insurance on the Joint Dock in an amount not less than $1.000.000 per
occurrence. the cost of which shall be a common expense shared jointly by the Parties. The
Parties shall all be listed as named insureds in such liability insurance policy.

9. Notice. Notice by one Party to the other Party or Parties shall be given either by
registered maik. return receipt requested. overnight delivery. or by hand-delivery to the address
provided by such Lot Owner. or if no address is provided. then to the residence located on the
Jones Property or the Gaillard and Cone Property. as the case may be. Service of notice shall be
deemed effective on the date of deposit with the United States Postal Service. or deposit with a
national overnight carrier. and/or date of hand delivery.

10.  Amendment. This Agreement may be amended only by written instrument duly executed
by the Parties. their heirs. successors. successors-in-title and permitted assigns.
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1. Miscellaneous. This Easement is solely for the benefit of the Gaillard and Cone Property
that adjoins the Ingress/Egress & Access Easement Area, and may nol be assigned by Gaillard
and Cone or used by them to benefit other property. The rights, interests and obligations of this
Agreement shall run with Gaillard and Cone Property and the Jones Property. and shall be
binding upon and inure to the benefit of Jones, her heirs, successors, successors-in-title, assigns,
grantees and representatives and Gaillard and Cone and their heirs, successors. successors-in-
title, assigns, grantees and representatives. This Agreement shall be governed by the laws of the
State of South Carolina.

2. Counterparis. This Agreement may be executed in multiple counterparts. cach of which
shall serve as an original for all purposes, but all copies shall constitute but one and the same
Agreement, binding on all Parties hereto, whether or not each counterpart is executed by all
Parties hereto. so long as each Party hereto has executed one or more counterparts hercof.

(this space left intentionally blank; signature pages 1o follow)
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IN WI'RNESS WHEREOF, the undersigned have signed this AGREEMENT this
[} ﬂday of elorn e [2019.

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

Gaye L. Jones

(%/l y ,.v / (SEAL)

STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT

COUNTY OF Berks|a 4 )

L. 2&‘91’/‘4‘ éLM’\\'\[ Notary Public for the State of South Carolina do

hereby certify that Gaye L. Jones. persohally appeared before me this day and acknowledged the
due execution of the foregoing instrument.

Witness my hand and official seal this t . 2019,

of F -L(Q

/

Nogdry Public for South Caroli
My Commission Expires:_ | 2~) ¥ =2
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IN WITNESS WHEREOF. the undersigned have signed this AGRECMENT thi
18 day of Matetd 2019,

SIGNED. SEALI D AND DELIVERED
IN THE PRESFNCL OF:
Thomas Huguenin Gaillard, as Trustee of the

Thomas Huguenin Gaillard Revocable Trust
dated April 3, 2007

W T M Muﬂ (S Al)
o o o fhfffer.

STATL OF' SOUTH CAROLINA )

ACKNOWLLDGMLNT1
COUNIY OF Chnrlestan )

I, Tammy 5 GeHlin ., Notary Public for the State of South arolina do
hereby certify that Thomas Huguenin Gaillard, as Trustee of the Thomas Huguenin Gaillard
Revocable Trust dated April 3, 2007, personally appeared before me thi day and
acknowledged the due execution of the foregoing instrument.

Witness my hand and official seal this the )5'“1 day of Zﬂﬂ_j\& L2019
Notary Pub ¢ for South Caro 1na

My Commission Expires: / 9 /.1-.5

] ina
My cnmml%slon Expires
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IN WI1 NFSS WHEREOF, the undersigned h e 1igned this AGREEMENT this

IS day of M et 2019,

SIGNLD, SEALED AND DELIVERED
IN THI PRESENCE OF:
Thomas W. Cone, Jr., as Trustee of the Thomas

W. Cone, Jr., Revocable Trust dated April 3,
2007

1) IV WUMQ\ GLAlL)
_MJ o

STATE OF SOUTH CAROLINA )

ACKNOWL DGMENT
COUNTY OF tharieston )

I, Tammy 5. G ekl fa) , Notary Public for the State of South Carolina do
hereby certify that T homas W. Cone, Jr., as Trustee of the Thomas W. Cone, Jr., Revocable
Trust dated April 3, 2007. personally appeared before me this day and acknowledged the duc
exccution of the I'orcgoing instrument.

Witness my hand and official seal this the /5_”, day of M ..

’4

Notary Pub ¢ for South Carolina
My Commission kapires: ¢ 9 23

TAMMY 8, GRIFFIN
Notary Publ South Caroling
WCumlFﬂgdonEm
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EXHIBIT “A”
DESCRIPTION OF THE JONES PROPERTY

All that lot. piece. or parcel of land. including any and all improvements thereon. situate, lying and
bearing near Cainhoy North of Wando River, Berkeley County. South Carolina and being sworn
and designated as lot 6B on a plat entitled "plat showing a subdivision of lot 6,"Riverview Village"
creating lot 6-A and 6-B situation as shown Road S-8-33. in Wando, Berkeley County. South
Carolina. Being more specifically shown and designated on a ptat made for Gaye Langley Jones and
Ronald L Jones by Peabody and Associates, Inc. dated March 24, 2010 and recorded in Berkeley
County in Plat Cabinet N at Page 392P. Reference to said latter plat is hereby craved for a more
complete description as to distances, courses, meets and bounds.
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EXHIBIT “B”
DESCRIPTION OF THE GAILLARD AND CONE PROPERTY

All that certain lot, piece or parcel of land, including any and all improvements thereon. situate.
lying and being ncar Cainhoy. North of Wando River. Berkeley County, SC. and being shown
and designaied as “"LOT 6A, NEW AREA 47,840 SQ. FT., 1.10 ACRE” on a plat entitled “LLOT
4, LOT 5. LOT 6A. RIVERVIEW VILLAGE, 124, 130 & 137 MEMES WAY™ dated May 11.
2015. prepared by Matthew E. McBeath. PLS. recorded in the Register of Deeds for Berkeley
County. SC on June 8, 2015, in Plat Cabinet S, at Page 138-A, reference to which is hereby
craved for a more complete description as to distances, courses, metes and bounds.

TMS No. 263-00-03-066
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ELECTRONICALLY FILED - 2019 Mar 29 10:55 AM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

EXHIBIT “C”
EASEMENT PLAT
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ELECTRONICALLY FILED - 2019 Mar 29 10:55 AM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

EXHIBIT B
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Jary J Hulst

From: Warren Powell <wpowell@brunerpowell.com>
Sent: Thursday, March 28, 2019 12:41 PM

To: Jary J Hulst

Subject: RE: Jones v. RTT

Jay, The issues in a case are framed by the pleadings. The subject post pleading document signed by the plaintiffs at
most relate to but do not discard matters addressed in the pleadings. If your clients would be willing to admit by
affidavit and a request to admit that upon reflection since the suit was filed they now realize that prior to the document
executed this month they had no easement across the Ms. Jones' property then we may have something to talk about.
This would indeed shorten the duration of their depositions and would greatly improve their exit from the case. I'm
certain that a fine lawyer such as yourself is aware of all of the various arguments in the case so you need no sermon for
me on the matter. Let me know. Best, Warren

Warren C. Powell, Jr,

BRUNERPOWELL

BRUNER, POwWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

(o) B03.252.7693

(f) 888.726.9015
www.brunerpowell.com

From: Jary J Hulst <jjh@williamsandhulst.com>

Sent: Wednesday, March 27, 2019 12:32 PM

To: Warren Powell <wpowell@brunerpowell.com>

Cc: Robert Maring <robert@maringmoyer.com>; Ryan Earhart <ryan.earhart@earhartoverstreet.com>
Subject: RE: Jones v, RTT

Warren:

Why continue to delay the decision? How can my clients’ testimony possible effect their status in this case as nominal
plaintifis? The whole point of their being dragged inte this case is—according to your pitch to the judge—was so that they
would be bound by any adverse ruling on the easement. That easement is now gone. What is the point of their continued
participation as a party?

As you know, Ryan Earhart has kindly agreed to stipulate to their dismissal on behalf of his client. | request that you do
the same.

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461
(843) 761-8232

jih@williamsandhulst.com

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This communication may contain
information which is proprietary, privileged, confidential, or otherwise legally exempt fram disclosure. If you are not the
named addressee, you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you

1
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have received this message in error, please notify the sender immediately either by phone at (843) 761-8232 or reply to
this email and delete all copies of this message.

From: Warren Powell <wpoweli@brunerpowell.com>
Sent: Wednesday, March 27, 2019 12:01 PM
To: Jary J Hulst <jjh@williamsandhulst.com>

Cc: Robert Maring <robert@maringmoyer.com>
Subject: RE: Jones v. RTT

Robert and Jay, | am unavailable on April 5 but April 8-12 works. Robert, does that suit you and your client as well? Does
some location in Mount Pleasant suit you two to hold these depositions? Jay, | have received and thank you for the
document executed by the plaintiffs. Permit me to respond regarding the dismissal of your clients as plaintiffs after
these depositions are concluded. Warren

Warren C. Powell, Jr.

BRU NERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

(o) 803.252.7693

(f) 888.726.9015
www.brunerpowell.com

From: lary J Hulst <jih@williamsandhulst.com>
Sent: Wednesday, March 13, 2019 4:31 PM

To: Warren Powell <wpowell@brunerpowell.com>

Cc: Robert Maring <robert@maringmoyer.com>
Subject: Jones v, RTT

Warren:

I am in receipt of your letter dated March 11, 2019 inquiring about depositions on April 1-3. | have been in contact with my
clients and between their schedules and mine we are available for depositions on April 5, and 8-12. Hope that works for
you.

,780080d08T0Z#ASYI - SY31d NONINOD - AT13MH39 - WV GS:0T 62 1IN 6T0C - A3TId ATTVIOINOYHLO3 13

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461
(843) 761-8232
iih@williamsandhulst.com

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This communication may contain
information which is proprietary, privileged, confidential, or otherwise legally exempt from disclosure. [f you are not the
named addressee, you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you
have received this message in error, please notify the sender immediately either by phone at (843) 761-8232 or reply to
this email and delete all copies of this message.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES; GAYLE )
LANGLEY JONES; and, THOMAS H. )
GAILLARD as TRUSTEE, )
)
Plaintiffs, )
)
V. ) DEFENDANTS’ MOTION TO AMEND
) THE ANSWER
ROGERS TOWNSEND & THOMAS, P.C.;)
LISA HOSTETLER; ALEXANDER )
C. PEABODY; and, PEABODY & )
ASSOCIATES, INC., )
)
Defendants. )
)

TO: ROBERT W. MARING, ESQUIRE AND JAY J. HULST, ESQUIRE, ATTORNEYS FOR
THE PLAINTIFFS.

You will please take notice that Defendants, Rogers Townsend & Thomas, P.C., and
Lisa Hostetler will, by and through their undersigned attorney, move before the Court at the
Courthouse, 300 California Avenue, Moncks Corner, South Carolina, in ten days or as soon
thereafter as it can be heard for an order allowing them to file an amended answer, a copy
of which is attached hereto.

The grounds for the motion are that the controversy exists as to the nature of the
deeds and other instruments and how they relate to the alleged easement at issue herein
and the Court can determine the nature under the Declaratory Judgment Act, and that the
case is not set for trial and no plaintiff will be prejudiced by the amendment. A copy of

the proposed amended answer is attached hereto.
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Movant has not attempted to consult with opposing counsel, as otherwise required by

Rule 11, SCRCP, because such consultation would serve no useful purpose.

Columbia, South Carolina
March 29, 2019

BRUNER, POWELL, WALL & MULLINS, LLC

s/Warren C. Powell, Jr.

Warren C. Powell, Jr.,S.C. Bar No. 4525
P.O.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
wpowell@brunerpowell.com
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY Civil Action No. 2018-CP-08-817

N N N

RONALD L. JONES; GAYLE
LANGLEY JONES; and, THOMAS H.
GAILLARD as TRUSTEE,

Plaintiffs,

V. SUMMONS
ROGERS TOWNSEND & THOMAS, P.C.;
LISA HOSTETLER; ALEXANDER

C. PEABODY:; and, PEABODY &
ASSOCIATES, INC,,

Defendants.

N N N N N N N N N N N N N N N

TO: ROBERT W. MARING, ESQUIRE, ATTORNEY FOR PLAINTIFFS RONALD L.
JONES AND GAYLE LANGLEY JONES; JARY J. HULST, ESQUIRE, ATTORNEY FOR
PLAINTIFFS THOMAS H. GAILLARD as TRUSTEE and THOMAS W. CONE, JR. as
TRUSTEE, and RYAN A. EARHART, ESQUIRE, ATTORNEY FOR DEFENDANTS
ALEXANDER C. PEABODY and PEABODY & ASSOCIATES, INC.:

YOU ARE HEREBY SUMMONED and required to answer the Petition herein, a copy of
which is herewith served upon you, and to serve a copy of your Answer to this Petition upon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of
the day of such service, and if you fail to answer the Petition, judgment by default will be rendered

against you for the relief demanded in the Petition.

BRUNER, POWELL, WALL & MULLINS, LLC

Warren C. Powell, Jr., S.C. Bar No. 4525
P.O.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
wpowell@brunerpowell.com

Attorneys for Defendants Rogers Townsend
Thomas, PC and Lisa Hostetler

Columbia, South Carolina
March 29, 2019
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES; GAYLE )
LANGLEY JONES; and, THOMAS H. )
GAILLARD as TRUSTEE, )
)
Plaintiffs, )
) AMENDED
VS. ) ANSWER OF ROGERS TOWNSEND &
) THOMAS and
ROGERS TOWNSEND & THOMAS, P.C.,) LISA HOSTETLER ALEXANDER
LISA HOSTETLER ALEXANDER, ) and PETITION FOR
C. PEABODY, and PEABODY & ) DECLARATORY JUDGMENT
ASSOCIATES, INC., )
)
Defendants. )
)

Rogers Townsend & Thomas, P.C. and Lisa Hostetler Alexander (collectively

“Defendants”) answer the allegations of the Complaint as follows.

FOR A FIRST DEFENSE

1. Defendants deny all allegations of the Complaint unless otherwise admitted,
qualified, or explained.

2. Defendants admit, upon information and belief, the allegations of Paragraphs 1, 4,
and 5 of the Complaint.

3. Defendants admit the allegations of Paragraphs 2, 3 and 7 of the Complaint.

4. Defendants deny the allegations of Paragraphs 6 of the Complaint.

5. Answering the allegations of Paragraph 8 of the Complaint, Defendants repeat
and reallege the foregoing.

6. Defendants deny so much of the allegations of Paragraph 9 of the Complaint as

can be construed to allege the property was purchased on May 7, 2010, and that the property
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description includes “recorded in Berkeley County in Plat Cabinet P at Page 4A” and admit the
balance of the allegations. Further answering said Paragraph, Defendants are informed and
believe the deed was issued and the property purchased by Plaintiffs on March 12, 2010 and the
description contains the phrase “recorded in Berkeley County in Plat Cab. N at Page 392P.”

7. Defendants admit the allegations of Paragraphs 10 and 11 of the Complaint.

8. Defendants admit the allegations of Paragraphs 12, 13, and 14 of the Complaint.

9. Defendants are without knowledge of and therefore deny the allegations of
Paragraph 15 of the Complaint.

10.  Defendants admit the allegations of Paragraph 16 of the Complaint.

1. Defendants admit the allegations of Paragraph 17 of the Complaint includes the
wording of he described purported easement and that same is accurate except that the words
“Ingress/Egress along the Northern boundary” should read “Ingress/Egress beginning on the
Northern boundary” and the words “L10, and L1” should read “L10, and L11;” also Defendants
deny the conclusions stated in said Paragraph.

12.  Defendants deny the allegations of Paragraphs 18.

13. Defendants admit the allegations of Paragraphs 19 thru 25 and 27-28 of the
Complaint.

14.  Defendants deny the allegations of Paragraph 26, 29 and 30 of the Complaint.

15. Defendants are without knowledge of and therefore deny the allegations of
Paragraph 31 of the Complaint.

16. Defendants deny the allegations of Paragraph 32 of the Complaint.

17. Answering the allegations of Paragraph 33 of the Complaint, Defendants repeat

and reallege the foregoing.
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18. Defendants admit the allegations of Paragraph 34 of the Complaint, but deny any
damage to Plaintiffs.

19.  Defendants admit the allegations of Paragraphs 35 and 36 of the Complaint.

20. Defendants deny the allegations of Paragraphs 37 through 39 of the Complaint.

21. Answering the allegations of Paragraph 40 of the Complaint, Defendants repeat
and reallege the foregoing.

22. Defendants admit an affidavit is attached, and deny all other allegations of
Paragraph 41 of the Complaint.

23. Answering the allegations of Paragraph 42 of the Complaint, Defendants repeat
and reallege the foregoing.

24, The allegations of Paragraphs 43 through 50 of the Complaint do not implicate
Defendants and therefore do not require an answer from Defendants, but if an answer is required,
Defendants deny the same.

FACTS COMMON TO AND INCORPORATED INTO ALL DEFENSES

25. Plaintiffs own Lot 6B.
26. The dominant property, if an easement exists, is Lot 6A.

FOR A SECOND DEFENSE
(Not the Real Party in Interest)

27. Ronald L. Jones transferred all his right, title, and interest in the property at issue
to Gayle L. Jones by quit claim deed dated February 28, 2012 and filed in the Berkeley County
Register of Deeds office at Book 9344, page 315.

28.  Ronald L. Jones is not a real party in interest.

29.  Ronald L. Jones must be dismissed from this action.

30. As to Ronald L. Jones, Defendants plead lack of interest as a complete defense.
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FOR A THIRD DEFENSE
(Statute of Limitations)

31.  Plaintiffs have owned the property continuously since March 12, 2010.

32. Plaintiffs knew or should have known that there might exist an easement on their
own property.

33.  Plaintiffs have failed to bring their action within the three-year statute of
limitations.

34, Defendants plead the statute of limitations as a complete defense.

FOR A FORTH DEFENSE
(Easement, If Any Such Exists, Is No Longer Enforceable So There Are No Damages)

35.  Plaintiff’s house and garage was constructed no later than November 2006.
36. Plaintiff’s fence was, upon information and belief, constructed no later than
November 2006.

37.  Plaintiff’s garage and fence completely block the purported 25-foot easement on
the East side of the property.
38.  Plaintiff’s fence on the West side of the property from the Fire Pit to the property

line was built no later than November 2006.

39. Plaintiff’s fence on the West side of the property runs across the entire purported
easement.
40.  Plaintiff’s garage and fences were continuously and are currently obstructing the

purported easement and were hostile to the use of the purported easement, were open to the view
of all who attempted to use the purported easement, were actually in place, were notorious, and

provided exclusive possession to Plaintiffs to the exclusion of all the world.
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41. Plaintiff’s garage and fences have been continuously in place for longer than 10
years.

42.  The owner of Lot 6A can no longer enforce any purported easement on Lot 6B.

43. The owner of Lot 6A is estopped from attempting to enforce the purported
easement.

44, Because there is no longer an enforceable easement, if ever there were one,
Plaintiff cannot assert any damages.

45. Defendants plead no easement and therefore no damages as a complete defense.

FOR A FIFTH DEFENSE
(Purported Easement Never Existed)

46. The granting clause in the deed from Coastal Plains Development Co., Inc. to

James J. Monaghan employs language that is confusing and contradictory.

47.  There was no grantee in the language Plaintiff relies upon.

48. The language Plaintiff relies upon did not reserve or grant an easement.

49. There is no easement to a third party prior to the deed to Monaghan.

50. If Coastal Plains Development Co., Inc. was attempting to create an easement, it

failed to do so.

51.  Coastal Plains Development Co., Inc. did not follow the requirement of the
common law.

52. Any attempt to create an easement must follow the common law because the
common law is the controlling law regarding easements in South Carolina.

53.  Failure to follow the requirement of the common law is fatal to any attempt to
establish an easement.

54. Defendants plead that no easement ever existed as a complete defense.
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FOR A SIXTH DEFENSE
(No Easement Existed)

There is no requirement for Lot 6A to have ingress and egress to any identifiable

reason on Lot 6B.

56.

57.

58.

59.

Lot 6A.

60.

61.

62.

63.

Lot 6A has access to the marsh on its own boundary.
Lot 6A has access to the outside world on its own boundary.
An easement over Lot 6B is not necessary to the proper enjoyment of Lot 6A.

The purported easement over Lot 6B is not required for the proper enjoyment of

Defendants plead that no easement exists as a complete defense.

FOR AN SEVENTH DEFENSE
(Plaintiffs Cannot Show Damages)

There is a grave on Lot 6B as shown by a gravestone.
Plaintiffs closed on the house knowing that the gravestone existed on Lot 6B.

Plaintiffs were aware that persons related to the deceased are entitled to come

onto their property to visit the grave of their relative.

64.

Plaintiffs waived any objection to having unknown numbers of strangers access

their property when they closed knowing of the marked grave on their new property.

65.

A copy of the e-mail from Plaintiffs accepting the property with the gravestone is

attached as Exhibit “A.”

66.

Plaintiffs cannot show any damages from the owners of Lot 6A having access to

their property when they are willing to allow unknown numbers of complete strangers to access

their property.

67.

Defendants plead no damages as a complete defense.
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FOR AN EIGHTH DEFENSE
(Easement Waived)

68.  Plaintiff’s house, garage, and fences were constructed no later than November
2006.

69. The owner of Lot 6A took possession of Lot 6A on or about May 4, 2006.

70.  The owner of Lot 6A could have observed the construction of the garage and
fences on Lot 6B.

71. The owner of Lot 6A constructed the house on Lot 6A before February 7, 2007.

72. On information and belief, the owner of Lot 6A did not protest the construction of
the garage or the fences on Lot 6B at any time up to the present.

73. The owner of Lot 6A has waived any claim to an easement across Lot 6B.

74. Because the owner of Lot 6A has waived any claim to an easement, Plaintiffs
have suffered no damages.

75. Defendants plead waiver of the easement by the dominant property owner as a
complete defense.

FOR A NINTH DEFENSE
(SCRCP Rule 12(b)(7))

76. Jones claims that the owners of Lot 6B have an easement over her property, Lot
6A.

77.  Rogers Townsend &Thomas, P.C. would affirmatively plead and show that the
owners of Lot 6A either never had an easement or have waived the easement or are estopped to
claim an easement over Lot 6B.

78.  Adjudication of the existence vel non of the easement in this matter without

binding the owners of Lot 6A will fail to provide complete relief to the parties.
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79. The owners of Lot 6A have been joined in this action and should remain parties to
afford complete relief as to the issues presented.
FOR A TENTH DEFENSE

AND
PETITION FOR DECLARATORY JUDGMENT

80. The plaintiffs collectively allege that an easement appurtenant exists granting the
owners of Lot 6A the right to traverse the property of Lot 6B.

81. The plaintiffs collectively allege that the easement appurtenant was originally
recorded in a deed from James J. Monogham to Benjamin L. Daniel, dated April 4, 2006, and
filed in the Register of Deeds office on April 5, 2006 at Deed Book 5506, page 12. A copy of
the Deed is attached hereto as Exhibit 1. The plat referenced in the Monogham deed is attached
hereto as Exhibit 2.

82. The plaintiffs collectively assert that they have replaced the original easement,
which they now call a “Purported Easement,” with an easement dated March 15, 2019 and
recorded in the Register of Deeds office on March 22, 2019 at RB 2977, page 604. A copy of
the 2019 easement is attached hereto as Exhibit 3. Because the line segments referred to in
Exhibit 2 are difficult to read, the plat of Lot 6B is attached hereto as Exhibit 4.

83. The plaintiffs’ assertions have no effect upon the nature of the “Purported
Easement” with respect to their successors. The nature of the “Purported Easement” and its
effect upon subsequent owners of the two lots can only be determined by a judgment.

84. A justiciable controversy exists as to the Jones plaintiffs with respect to the
original “Purported Easement” in that the Jones plaintiffs assert that they have been damaged

because the “Purported Easement” allowed strangers access to their property, and that
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Defendants were negligent in failing to alert them to the “Purported Easement™ at the time the
Jones purchased Lot 6B (the servient estate).

85. A justiciable controversy exists as to the Trustee plaintiffs with respect to the
original “Purported Easement” because they and the Jones plaintiffs have entered into the March
2019 easement based upon the uncertain nature of what they describe as of the “Purported
Easement.”

86. The Defendants’ legal rights are affected by the determination of whether the
“Purported Easement” is in fact a valid easement, as set forth in the Complaint in this matter.

87.  The plaintiffs allege that the “Purported Easement” is valid.

88. The defendants aver that the “Purported Easement” is not a valid easement under
the facts of this case.

89. The defendants request that the Court determine the rights of the owners of Lot
6A and Lot 6B under the “Purported Easement.”

WHEREFORE, having fully answered, Defendants pray for judgment in their favor, for
a determination that the “Purported Easement” is in fact and law invalid, for costs, and for such

other and further relief as the Court finds just and fair.

BRUNER, POWELL, WALL & MULLINS, LLC

Warren C. Powell, Jr., S.C. Bar No. 4525
P.O. Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
wpowell@brunerpowell.com

Attorneys for Defendants Rogers Townsend
Thomas, PC and Lisa Hostetler

Columbia, South Carolina
March 29, 2019
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES; GAYLE )
LANGLEY JONES; THOMAS H. )
GAILLARD as TRUSTEE; and THOMAS )
W. CONE, JR., as TRUSTEE, )
)
Plaintiffs, )
) MEMORANDUM IN OPPOSITION TO
VS. ) PLAINTIFF TRUSTEES’ MOTION
) TO DISMISS AND IN SUPPORT OF
ROGERS TOWNSEND & THOMAS, P.C.;) DEFENDANTS’ MOTION AMEND ITS
LISA HOSTETLER; ALEXANDER, ) ANSWER TO ASSERT A
C. PEABODY; and. PEABODY & ) DECLARATORY JUDGMENT CLAIM
ASSOCIATES, INC., )
)
Defendants. )
)
THE FACTS

Defendants offer the following as a succinct statement of the facts material to the
motions before the court:

1. On May 7, 2010 the plaintiff purchased Lot 6B, 145 Memes Way, on which a
residence had previously been constructed (Complaint Paragraph 9).

2. Defendants Rogers Townsend & Thomas, PC (“RT&T”) and Lisa Hostetler
had multiple roles in connection with Plaintiff Jones’ purchase and/or closing on her
residence which is in part the subject of this action.

3. The purported easement which is the subject of this lawsuit first appeared in a
deed from former Lot 6B owner James J. Monaghan, Deed Book 5506 at page 12, filed on
April 5, 2006 to Benjamin L. Daniel. Plaintiff Jones contends in her Complaint that this
deed creates an easement (purported) which almost entirely encircles Lot 6B, naming as the

alleged dominant estate the owners of Lot 6A. Since April 5, 2006 the ownership of Lot 6A
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has changed hands such that since 2011 Trustees Gaillard and Cone now own Lot 6A and
did so at the commencement of this action. The deed Jones received did not contain the
relevant easement language.

4. Jones entered suit May 4, 2018.

5. Defendants Rogers Townsend & Thomas, PC and Hostetler moved to make
the purported dominant estate holders plaintiffs to this action at a hearing which involved
opposition from Plaintiff Jones. The August 6, 2018 Order of Judge Buckner made Gaillard
and Cone, Trustees, parties plaintiff (Attached as Exhibit 13).

6. Plaintiff Jones alleges in her May 4, 2018 Complaint (Attached as Exhibit 1)
that:

a. Upon information and belief a 25-ft Ingress/Egress easement was
created by way a deed from James J. Monaghan to Benjamin L. Daniel dated April 4, 2006
and recorded on April 5, 2006 in the office of the Register of Deeds for Berkeley County in
Deed Book 5506 at page 12 (Complaint Paragraph 16) .
b. The easement granted to the owners of Lot 6A (TMS #263-00-03-068)
. a 25 - Ingress/Egress along the northern boundary of the Lot 6B ... “Therefore, the
easement will almost completely encircle the Lot 6B ... except for most of the northern
boundary of the lot. This easement is given in perpetuity and is to run with the land”
(Complaint Paragraph 17).
c. As a result of the existence of the easement, Plaintiffs have lost full

enjoyment and use of their property” (Complaint Paragraph 29).
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d. That the owners of Lot 6A (TMS #263-00-03-068) will not terminate
their rights to the easement, but in the alternative, have agreed to reduce the size and scope
of the easement (Complaint Paragraph 31).

e. That as a result, the owners of Lot 6A will continue to have an
easement on Plaintiffs’ property, depriving them of exclusive ownership of their property
(Complaint Paragraph 32).

7. Timeline of events leading to this hearing.

a. February 25, 2019: Powell letter to opposing counsel requesting to
commence depositions in this case during the week of March 11, 2019 (Attached as Exhibit
2).

b. March 4, 2019: Powell email to opposing counsel following up on his
letter of February 25, 2019 requesting the commencement of depositions during the week of
March 11, 2019 (Attached as Exhibit 3).

c. March 4, 2019: Attorney Hulst’s email to Powell and Maring that he is
“booked up for March and moreover my clients are presently out of the country.” (Attached
as Exhibit 3).

d. March 11, 2019: Powell letter to other counsel of record: Since Mr.
Hulst has no time in March to schedule depositions, April 1-3 are proposed (Attached as
Exhibit 4).

e. March 13, 2019: Attorney Hulst email to other counsel of record
announcing approval of depositions to be held on April 5 and 8-12 (Attached as Exhibit 5).

f. March 22, 2019: Plaintiffs’ “Access, Maintenance and Joint Dock Use

Agreement” filed March 22, 2019 (Attached as Exhibit 6), which provides that Plaintiff
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Jones and Plaintiff Trustees shall build a 800° plus dock from Lot 6B with Jones paying
50% of the construction cost and the Trustees the other 50% with all having the right to use
the dock.

g. March 27, 2019 (noon): Powell email to opposing counsel responding
that April 8-12 is satisfactory to commence depositions in the case (Attached as Exhibit 7).

h. March 27, 2019: Hulst to other counsel of record. Q: Why continue to
delay? That easement is now gone. What is the point of his clients’ continued participation
as a party? (Attached as Exhibit 7).

1. March 28, 2019: Powell email to attorney Hulst responding to his
repeated request that his clients be dismissed as having an interest in the case to which
Powell proposed dismissal possible if Trustees acknowledged that, on reflection, the 2006
easement was not valid and had been replaced by the dock easement filed March 22, 2019
(Attached as Exhibit 8).

] March 28, 2019: Trustees decline to comment; Hulst email to other
counsel of record regarding Hulst’s intent to file a motion and let a judge decide concerning
the dismissal. (Attached as Exhibit 8).

k. March 28, 2019 (1:41 pm): Powell email to Hulst regarding
Defendants’ intent to notice the depositions and get those out of the way, “as we agreed to
do. That may eliminate the need for your motion.” (Attached as Exhibit 9).

1. March 28, 2019 (1:49 pm): Hulst response to Powell and other counsel
of record: “I believe it best to get the motion resolved before proceeding with the
depositions. You then proceed with their depositions whether they are in or out of the case.”

(Attached as Exhibit 9).
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m. March 28, 2019: Notices of video depositions of (1) Thomas W. Cone,
Jr. for April 8, 2019; (2) Thomas H. Gaillard for April 9, 2019; and (3) Gayle Langley Jones
for April 10, 2019 (Attached as Exhibit 10).

n. March 29, 2019 (5:35 pm): Hulst email to Powell and other counsel of
record, “I am in receipt of your deposition notices for my clients... Please confirm by April
2 that these depositions are off-calendar or I will move for a protective order” (Attached as
Exhibit 11).

0. April 4, 2019: Powell email to Huslt, cc to all, after trying to move
forward with discovery for two months. No need to file a motion for protective order as it would
give you an automatic stay anyway (Attached as Exhibit 12).

ARGUMENT AS TO TRUSTEES’ MOTION FOR ORDER OF NONJOINDER
In their motion, Gilliard and Cone do not cite any case law. They rely instead on SCRCP

Rule 21. Relevant to this motion is Farmer v. CAGC Ins. Co., 424 S.C. 579, 819 S.E.2d 142

(Ct.App. 2018). (Trustees’ Motion for Non-Joinder, attached as Exhibit 14).

In the Farmer case, the Court of Appeals held that “Rule 21 should be viewed by the
company it keeps; its neighbors, Rules 17, 19, and 20 are provisions that also tell us who are
proper parties. . . Although Rule 21 does not define misjoinder, the cases make it clear that
parties are misjoined when they fail to satisfy either of the preconditions for permissive joinder
of parties set forth in Rule 20(a).” Id. at 586, 819 S.E.2d 145.

The permissive joinder preconditions in Rule 20(a), Permissive Joinder, are: (1) asserting
“a right to relief in respect of, or arising out of the same transaction, occurrence, or series of
transactions or occurrences and [2] if any question of law or fact common to all these persons

will arise in the action. . . [or] [1] if there is asserted against them jointly, severally, or in the
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alternative, any right to relief in respect of or arising out of the same transaction, occurrence, or
series of transactions or occurrences and [2] if any question of law or fact common to all
defendants will arise in the action.”

As to the allegations of the plaintiffs’ May 4, 2018 Complaint, the Trustee Plaintiffs (Lot

(13

6A owners) may in the future, “...reduce the size and scope of the easement” (Complaint
Paragraph 31) and, “That as a result, the owners of Lot 6A will continue to have an easement on
Plaintiffs’ property, depriving them of exclusive ownership of their property.” (Complaint
Paragraph 32) As the plaintiffs’ pleadings before the court state, the Trustees, “will continue to
have an easement on Plaintiffs’ property.” (Complaint Paragraph 32) and, “...will not terminate
their rights to the easement” (Complaint Paragraph 31).

The parties’ attempt to repair the defective nature of the “purported 2006” easement by
an attempted renunciation and replacement of it with the “Access, Maintenance and Joint Dock
Use Agreement” (filed March 29, 2019) does not eliminate the reality that Plaintiff Jones, as
stated in the Complaint, continues to assert claims for damages against the defendant attorneys
based upon the 2006 purported easement, which as the Trustees admit, names the Lot 6A owners
as the would be dominant estate holders of the 2006 purported easement. The Movants’ Motion
for Nonjoinder should be denied for at least the following reasons:

(1) Plaintiff Jones contends, “That as a result of the [purported 2006] easement, the
plaintiffs have lost full enjoyment and use of their property” (Complaint Paragraph 29). The
Trustee Plaintiffs admit that as Lot 6A owners since 2011 they were named as purported
dominant estate owners of the 2006 easement. Accordingly, the trial of this case involved “a

right of relief ... arising out of ... a series of transactions or occurrences AND questions of law

and fact common to all parties: validity of the 2006 easement from both a legal and factual
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standpoint, and, if valid, whether the purported dominant estate holders since 2006, including the
Trustees, abandoned the easements.

(2) Even under the most recent transaction in the “series of transactions” since 2006,
the, March 29, 2019 “Access, Maintenance and Joint Dock Use Agreement” between Jones and
the Trustees will need to be tested (litigated) as to scope, validity and other details. All parties to
this latest transaction, Jones and the Trustees, are necessary or appropriate parties to the issues
concerning the March 2019 ‘replacement easement,” keeping in mind that the plaintiff seeks
damages related thereto.

3) The August 6, 2018 order entered by Judge Buckner naming the purported
dominant estate holders (Trustees herein) as parties was in the wake of these Defendants’ Rule
19 motion. Rule 19 provides in material part that a person can be joined, “if (1) in his absence
complete relief cannot be accorded among those parties or (2) he claims an interest relating to the
subject of the action and is so situated that the disposition of the action in his absence may (i) as
a practical matter impair or impede his ability to protect that interest, or (ii) leave any of the
persons already parties subject to substantial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of his claimed interest.” While the Trustees claim they have
replaced the 2006 purported easement with the March 29, 2019 dock easement this does not alter
the fact that the Trustees continue, as Plaintiffs’ Complaint recites, to claim dominant estate
status permitting them to enter Plaintiff’s property which forms the basis of her suit against the
defendant lawyers. Complete relief cannot be accorded without the Trustees remaining parties
because, at a minimum, the Trustees are parties to this most recent transaction with Jones. They

claim this recent easement is appurtenant and runs with the land, the damage from which
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Plaintiff Jones seeks recompense from the defendant lawyers. The efficacy of the recent

transaction must be tested and as parties to same, the Trustees should remain parties to this suit.

ARGUMENT AS TO DEFENDANT MOVANTS’ MOTION TO AMEND THE ANSWER
TO ASSERT A PETITION FOR DECLARATORY JUDGMENT

South Carolina Code §15-53-30 provides that,

“Any person interested under a deed, will, written contract or other
writings constituting a contract or whose rights, status or other legal
relations are affected by a statute, municipal ordinance, contract or
franchise may have determined any question of construction or validity
arising under the instrument, statute, ordinance, contract or franchise and
obtain a declaration of rights, status or other legal relations there under.
Movants are interested in a series of transactions culminating in contracts and deeds and other
writings and their legal relations are dependent upon the construction of these documents.
Accordingly, Movants seek an order allowing the amendment of their answer and service of a
petition for declaratory judgment pursuant to the above section to determine the validity of the
2006 easement which prompted this lawsuit and the 2019 easement.

Movants incorporate herein all arguments made above in response to Plaintiff Trustees’
Motion for an Order of Nonjoinder as some of those responses apply equally here. The issues
which are the subject of Movants’ proposed Petition for Declaratory Judgment grow out of the
same core of operative facts as the issues presented in the plaintiffs’ Complaint. Accordingly,
Movants’ motion to amend their answer should be granted as such motions are granted freely to
achieve the ends of justice.

Aside from any considerations of the Trustee Plaintiffs’ effort to obtain an order of
nonjoinder, the defendant attorneys in this case are entitled to have the documents representing

the series of transactions addressed in the original pleadings and those related to such construed

under the Act. The test under Rule 15(c), SCRCP is whether the claim asserted in the amended
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pleading arose out of the conduct, transaction, or occurrence set forth in the original pleading.

See, Patent v. Miller, 420 S.C. 471, 804 S.E.2d 252 (2017). (Motion to Amend Answer and

Proposed Amended Answer, attached as Exhibit 15).
Respectfully submitted,
BRUNER, POWELL, WALL & MULLINS, LLC

s/Warren C. Powell, Jr.

Warren C. Powell, Jr., S.C. Bar No. 4525
P.O.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
wpowell@brunerpowell.com

Attorneys for Defendants Rogers Townsend &
Thomas, PC and Lisa Hostetler

Columbia, South Carolina
May 3, 2019
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Jones v RTT

Exhibits to Memo re dismissal and amending answer

5.4.18 — Complaint

2.25.19 — Letter, Powell to Hulst

3.4.19 — Email exchange re 2.25.19 letter / clients out of country
3.11.19 — Letter re doc production to PL counsel

3.13.19 — Email from Hulst re avail Apr 5, 8-12

3.22.19 — Filed Dock Agreement

3.27.19 — Email exchange re Easement is gone ...

3.28.19 — Email exchange: Powell: If Trustees acknowledge upon reflection, that the
2005 easement was invalid and has been replaced, dismissal likely. Hulst: Ignores
suggestion; will proceed with motion.

3.28.19 — Email exchange: No depositions of Trustees until after motion resolved
3.28.19 — Deposition Notices

3.29.19 — Hulst email, depositions off-calendar

4.4.19 — Powell email re discovery

8.7.18 — Judge Buckner Form-4 Order

Trustees’ motion for non-joinder

Defendant Attorneys’ Motion to Amend Answer and proposed Amended Answer

ROA 0127

/180080d08T0Z#3ASVYD - SYI1d NOWINOD - AF13MH3IG - Nd 9¥:2 €0 AeN 6T0Z - A4 ATTVOINOYLOT 13



ROA 0128

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0128



ROA 0129

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0129



ROA 0130

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0130



ROA 0131

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0131



ROA 0132

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0132



ROA 0133

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0133



ROA 0134

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0134



ROA 0135

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0135



ROA 0136

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0136



ROA 0137

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0137



ROA 0138

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0138



ROA 0139

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0139



ROA 0140

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0140



ROA 0141

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0141



ROA 0142

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0142



ROA 0143

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0143



ROA 0144

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0144



ROA 0145

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0145



ROA 0146

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0146



ROA 0147

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0147



ROA 0148

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0148



ROA 0149

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0149



ROA 0150

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0150



ROA 0151

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0151



ROA 0152

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0152



ROA 0153

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0153



ROA 0154

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0154



ROA 0155

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0155



ROA 0156

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0156



ROA 0157

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0157



ROA 0158

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0158



ROA 0159

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0159



ROA 0160

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0160



ROA 0161

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0161



ROA 0162

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0162



ROA 0163

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0163



ROA 0164

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0164



ROA 0165

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0165



ROA 0166

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0166



ROA 0167

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0167



ROA 0168

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0168



ROA 0169

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0169



ROA 0170

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0170



ROA 0171

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0171



ROA 0172

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0172



ROA 0173

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0173



ROA 0174

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0174



ROA 0175

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0175



ROA 0176

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0176



ROA 0177

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0177



ROA 0178

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0178



ROA 0179

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0179



ROA 0180

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0180



ROA 0181

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0181



ROA 0182

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0182



ROA 0183

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0183



ROA 0184

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0184



ROA 0185

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0185



ROA 0186

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0186



ROA 0187

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0187



ROA 0188

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0188



ROA 0189

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0189



ROA 0190

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0190



ROA 0191

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0191



ROA 0192

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0192



ROA 0193

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0193



ROA 0194

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0194



ROA 0195

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0195



ROA 0196

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0196



ROA 0197

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0197



ROA 0198

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0198



ROA 0199

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0199



ROA 0200

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0200



ROA 0201

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0201



ROA 0202

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0202



ROA 0203

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0203



ROA 0204

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0204



ROA 0205

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0205



ROA 0206

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0206



ROA 0207

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0207



ROA 0208

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0208



ROA 0209

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0209



ROA 0210

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0210



ROA 0211

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0211



ROA 0212

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0212



ROA 0213

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0213



ROA 0214

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0214



ROA 0215

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0215



ROA 0216

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0216



ROA 0217

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0217



ROA 0218

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0218



ROA 0219

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0219



ROA 0220

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0220



ROA 0221

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0221



ROA 0222

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0222



ROA 0223

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0223



ROA 0224

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0224



ROA 0225

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0225



ROA 0226

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0226



ROA 0227

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0227



ROA 0228

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0228



ROA 0229

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0229



ROA 0230

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0230



ROA 0231

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0231



ROA 0232

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0232



ROA 0233

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0233



ROA 0234

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0234



ROA 0235

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0235



ROA 0236

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0236



ROA 0237

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0237



ROA 0238

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0238



ROA 0239

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0239



ROA 0240

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0240



ROA 0241

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0241



ROA 0242

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0242



ROA 0243

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0243



ROA 0244

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0244



ROA 0245

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0245



ROA 0246

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0246



ROA 0247

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0247



ROA 0248

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0248



ROA 0249

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0249



ROA 0250

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0250



ROA 0251

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0251



ROA 0252

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0252



ROA 0253

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0253



ROA 0254

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0254



ROA 0255

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0255



ROA 0256

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0256



ROA 0257

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0257



ROA 0258

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0258



ROA 0259

ELECTRONICALLY FILED - 2019 May 03 2:46 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

ROA 0259



ROA 0260

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) NINTH JUDICIAL CIRCUIT
)

COUNTY OF BERKELEY Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE )
LANGLEY JONES, THOMAS )

HUGUENIN GAILLARD, as Trustee of )
The Thomas Huguenin Gaillard Revocable)
Trust, Dated April 3, 2007, and )
THOMAS W. CONE, JR., as Trustee of )
The Thomas W. Cone, Jr.Revocable
Trust, Dated April 3, 2007,

Plaintiffs,

DEFENDANTS’ MOTION FOR
RECONSIDERATION AND TO ALTER
OR AMEND THE ORDER OF

MAY 9, 2019 [SCRCP 59(¢)]

V.

ROGERS TOWNSEND & THOMAS, P.C.;
LISA HOSTETLER; ALEXANDER

C. PEABODY; and, PEABODY &
ASSOCIATES, INC,,

Defendants.

N N N N N N N N N N N N SN N

Defendants respectfully move this Honorable Court to reconsider, alter or amend its
Order of May 9, 2019 granting the Trustee Plaintiffs’ Motion for Nonjoinder which removed the
Trustees as parties to this action. This motion is based upon the following:
A. INTRODUCTION

1. Plaintiffs Jones purchased Lot 6B, 145 Memes Way, which adjoins Lot 6A
purchased by Trustee Plaintiffs in 2011.

2. Both Jones and Trustees claimed at the time of the commencement of this action
that a valid easement of ingress and egress existed on the Jones’ property by virtue of “excepting
language” contained in an April 5, 2006 deed from James Monaghan to Ben Daniel conveying
Lot 6B and naming owners of Lot 6A as the owners of a purported easement for ingress and

egress with language allowing the Lot 6A owners to walk around the perimeter of the Jones
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property, for which Jones seeks damages against the defendant lawyers who did not disclose the
purported easement.

3. The validity of the 2006 purported easement is in contest in this case as
Defendants deny that any valid easement existed at the time this suit was entered and if the
easement was ever valid it was abandoned prior to the bringing of this action.

4, On May 4, 2018 Jones, the servient estate holder, entered suit.

5. On August 6, 2018, on motion of Defendants, Judge Buckner ordered Trustees be
made involuntary Plaintiffs to the suit as the dominant estate holder of the contested 2006
purported easement. (Order, dated August 6, 2018).

6. Between February 25, 2019-March 29, 2019 Defendants sought to take the
Plaintiffs’ depositions and Trustees’ counsel agreed on March 13, 2019 to hold the depositions
on April 5 and 8-12.

7. On March 22, 2019 Jones and the Trustees filed a new easement in which:

a. Jones and Trustees (Cone, Gaillard) will jointly build a dock greater than
800 feet in length out to the Wando River with each paying 50% of the construction cost;

b. Trustees having the right to use the dock and cross Jones’ property; and
which

c. Purports to disclaim 2006 easement.

8. On March 27-29, 2019 the Trustees make dismissing them a condition of their
appearing for their depositions.

9. On March 29, 2019 the Trustees fileda motion for Order of Nonjoinder to exit the

suit based upon the March 22, 2019 easement filed by Plaintiffs, with Movants claiming via
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motion that they “no longer have any interest in the outcome of this case and there is no basis for
keeping them in this action as parties.” (Trustees’ March 28, 2019 Motion)

10.  The Jones’ May 4, 2018 Complaint alleges:

a. That as a result of the existence of the easement, the Plaintiffs have lost
full enjoyment and use of their property. (Complaint Paragraph 29);

b. That the owners of Lot 6A, the Trustee Plaintiffs, will not terminate their
rights to the easement, but in the alternative, have agreed to reduce the size and scope of the
easement. (Complaint Paragraph 31);

c. That as a result, the owners of Lot 6A will continue to have an easement
on the Plaintiffs’ property, depriving them of exclusive ownership of their property. (Complaint
Paragraph 32).

1. On May 9, 2019, the court filed an Order granting Defendants’ motion to amend
their Answer to assert a declaratory judgment claim and in a separate order the Trustees’ motion
for nonjoinder asserting, “Per Mr. Hulst, the Trustees assert that their rights are not affected and
that they have resolved the underlying easement issue by entering into and determining their
interests in this matter. While the issue of the validity of any easements is viable to Defendant
RT&T’s defenses it is not viable or dispositive of the Trustee Plaintiffs’ interest in the property.”

B. RELIEF SOUGHT AND ARGUMENT

Movants respectfully request this Honorable Court to Reconsider, Alter or Amend its
May 9, 2019 order and judgment in accordance with the following:

1. Plaintiff argued before the Court that Defendants in this action do not have

standing to contest the validity of the 2006 purported easement or the March 22, 2019 purported
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easement although the Court’s order does not address this issue. Movants respectfully request
that the Order be amended to rule on this issue.

2. The May 9, 2019 Order states in part that the Trustees resolved the underlying
easement issue with Plaintiff Jones by filing a new easement ten months after this suit was filed,
implying there was a claim or dispute between Trustees and Jones about such. Movants
respectfully point out there is no evidence in the record by affidavit or otherwise of such a
dispute to support this implied finding and, this being so, that the order be amended to remove
same.

3. Movants respectfully request that the Order of May 9, 2019 be amended to make
a finding that the Trustee Plaintiffs claimed an interest in the purported 2006 easement across
Lot 6B as dominant estate holders at the time this suit was entered, and the issues joined.

4. It is uncontested in the record that the Complaint states that the Lot 6A owners,
the Trustees, will not terminate their rights to the easement but have agreed to narrow it in size
and scope (Complaint Paragraph 31) and as a result the Trustees will continue to have an
easement on the plaintiffs’ property. (Complaint Paragraph 32). Movants respectfully request the
order be amended to reflect this fact.

5. If the trial of this action were to proceed and it was found that the 2006 easement
and/or the March 22, 2019 easement were invalid then the Jones property would be clear without
any such encumbrance but only if the purported dominant estate holders were parties to the
action and bound by such a judgment. Rule 19(a) entitled, “Persons to Be Joined if Feasible”
states, “A person who is subject to service of process and whose joinder will not deprive the
court of jurisdiction over the subject matter of the action shall be joined as a party in the action if

(1) in his absence complete relief cannot be accorded among those already parties ...” In the
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absence of the Trustees in the case any finding of invalidity of the easements cannot provide
complete relief as the Trustees would not be bound by same.

6. Because the Trustees claim an interest in the subject matter of the case, both at the
time suit was entered and the issues joined as well as now, Rule 19(a)(2), SCRCP mandates their
participation as parties in the suit. Rule 19(a) entitled, “Persons to be Joined if Feasible” states,
“a person who is subject to service of process and whose joinder will not deprive the court of
jurisdiction over the subject matter of the action shall be jointed as a party in the action if (2) he
claims an interest relating to the subject of the action and is so situated that the disposition of the
action in his absence may (i) as a practical matter impair or impede his ability to protect the
interest or (i1) leave any of the persons already parties subject to substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by reason of his claimed interest. If he
has not been so joined, the court shall order that he be made a party. If he should join as a
plaintiff but refuses to do so, he may be made a defendant, or, in a proper case, an involuntary
plaintiff.” Without the purported dominant estate holders as parties in this case they cannot
protect their interests in the subject matter and Jones may be faced with inconsistent results
requiring further litigation as, for example, a finding in this suit that the alleged easements are
invalid without such a result binding on those claiming the right to cross Jones’ property. If such
results and subsequent litigation is entered there is a likelihood that Movants will also be made a
party exposing them to multiple suits because the Trustees were not made parties to the current
action.

7. The Court’s May 9, 2019 order states, “Per Mr. Hulst, the Trustees assert that
their rights are not affected and that they have resolved the underlying easement issue by

entering into a new easementwith Plaintiff Jones thereby resolving and determining their
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interests in this matter.” This is close to language in the Trustee’s motion, “... Gaillard and
Cone no longer have any interest in the outcome of this case ...” There is no affidavit or even a
pleading submitted by the Trustees to contend or to provide evidence to support this contention.

Argument of counsel is not evidence. Sutton v. HealthSouth Corp., 400 S.C. 412, 420, 734

S.E.2d 641, 645-46 (2012); Brown v. Johnson, 276 S.C. 68, 71-72, 275 S.E.2d 876, 878 (1981);

SCDOT v. Thompson, 357 S.C. 101, 105, 590, S.E.2d 511, 513 (Ct. App. 2003). Accordingly,

the court’s finding is not based upon any evidence before it and, that being so, Movants
respectfully request that the order be amended removing said statement and finding.

8. Defendants” Answer was amended on May 7, 2019 asserting a Petition for
Declaratory Judgment as to the plaintiffs in the case under the Declaratory Judgment Act as
permitted by the court’s order allowing the amendment. Despite such, the court issued its order
on May 9, 2019 dismissing the alleged Dominant Estate holders (Trustees) from the case.
Movants respectfully request the Court reconsider its decision and vacate said
nonjoinder/dismissal allowing the Petition for Declaratory Judgment to go forward.

9. Trustees’ motion for an order of nonjoinder relies upon Rule 21, SCRCP and cite

to no case law in support. In Farmer v. CAGC Ins. Co., 424 S.C. 579, 819 S.E.2d 142 (Ct. App.

2018) the Court of Appeals held that, “Rule 21 should be viewed by the company it keeps; its
neighbors, Rules 17, 19 and 20 are provisions that also tell us who are proper parties ...
Although Rule 21 does not define misjoinder, the cases make it clear that parties are misjoined
when they fail to satisfy either of the preconditions for permissive joinder of parties set forth in
Rule 20(a). “Id. at 586, 819 S.E.2d 145. Under Rule 20, SCRCP, the Trustees are proper parties.
Movants respectfully request the court amend its order and rule upon the Farmer standard and

Rule 20(a), SCRCP.
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10.  Respectfully, it is manifestly unjust for the Trustees to be dismissed prior to their
depositions being taken, particularly when they through counsel agreed to sit for their
depositions within days prior to filing the March 22, 2019 easement and then demanded
dismissal before agreeing to be deposed. Movants respectfully request that the order of
nonjoinder be vacated to allow for the previously scheduled depositions to be taken.

Respectfully submitted,

s/Warren C. Powell, Jr.

Warren C. Powell, Jr., SC Bar No. 4525
Bruner Powell Wall & Mullins, LLC

PO Box 61110

Columbia SC 29260

(803) 252-7693
wpowell@brunerpowell.com

Attorneys for Defendants Rogers Townsend
& Thomas, PC and Lisa Hostetler

Columbia, South Carolina
May 20, 2019
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Recorded On-20068-Apr-05 As-55535

00055535 Vol: 5506 Pa: 13

After Recording, Please Return to:

William J. Cutchin
CUTCHIN LAw FIRM, PC
985-B Johnnie Dodds Blvd.
Mit, Pleasant, SC 29464

STATE OF SOUTH CAROLINA )
} TITLE TO REAL ESTATE
COUNTY OF BERKELEY ) Prepared Without Title Search

KNOW ALL MEN BY THESE PRESENTS, THAT I, James J. Monaghan, in the State
aforesaid, for and in consideration of the sum of Five Dollars and No Cents ($5.00), to me in hand
paid at and before the sealing of these presents by Benjamin L. Daniel, Sr., in the State aforesaid,
for which the receipt whereof is hereby acknowledged, have granted, bargained, sold, and released,
and by these Presents do grant, bargain, sell, and release unto the said Benjamin L, Daniel, Sr., his

heirs and assigns, forever, in fee simple, the following described real property to wit:
See Schedule “A” attached hereto and incorporated by reference herein.

TOGETHER with all and singular, the Rights, Hereditaments and Appurtenances to the said
Premises belonging, or in anywise incident or appertaining,

TO HAVE AND TO HOLD, all and singular, the said Premises before mentioned unto the
said Benjamin L. Daniel, Sr. his Heirs and Assigns forever.

AND | do hereby bind myself and my Heirs, Personal Representatives, Executors and
Administrators, to warrant and forever defend, all and singular, the said Premises unto the said
Benjamin L. Daniel, Sr., his Heirs and Assigns, against me and my Heirs, and all persons

whomsoever lawfully claiming, or to claim the same or any part thereof.

®
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Recorded On-2006-Apr-05 As-55535

Q0055535 Vol: 55056 Pat 14

WITNESS my Hand and Seal , this 4th day of April in the year of our Lord Two Thousand
Six (2006) and in the Two Hundred Twenty-Ninth year of the Sovereignty and Independence of the
United States of America.

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF

Pl

Williamg J. Cutchin

STATE OF SOUTH CAROLINA )

PROBATE

COUNTY OF BERKELEY )

PERSONALLY appeared before me William J. Cutchin and made oath that he saw the within
pamed James J. Monaghan sign, seal, and as his act and deed, deliver the within written Deed, and
that he with Deloris C. Gunnells witnessed the execution thereof.

%’%

William J. Cutchin

SWORN TO before me, this

TARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: February 4, 2013

\
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Recorded On-2006-Apr-05 As-55535

00035535 Vole 5506 Pa: 15

Schedule A

Legal Description
(Deed)

ALL my ONE-HALF INTEREST in that lot, piece, or parcel of land, including any and all
improvements thereon, situate, lying, and being in ALL that lot, piece, or parcel of land,
including any and all improvements thereon, situate, lying, and being in near Cainhoy North of
Wando River, Berkeley County, SC and being shown and designated as Lot 6 B on a plat entitled
" PLAT SHOWING A SUBDIVISION OF LOT6, "RIVERVIEW VILLAGE", CREATING LOT
6A AND 6B, SITUATED AS SHOWN ON ROAD §-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA. PRESENTLY OWNED BY DAVID E. HATCHELL AND
JOSEPH BARTONE" dated March 17, 2005 prepared by Charles F. Dawley, Jr., R. L.S. and
recorded March 22, 2005, in the Office of the Register of Deeds for Berkeley County in Plat
Cabinet Q, Page 357A. Reference to which is hereby craved for a more complete description as
to distances, courses, metes and bounds,

EXCEPT: A 25' Ingress/Egress Easement is hereby dedicated and given to all owners and
successors of interest in Lot 6A (TMS # 263-00-03-068) as shown on the above-referenced plat,
Lot 5 (No. 108 Cainhoy Landing Road, TMS # 263-00-05-005) as shown on the
above-referenced plat, Lot 6 (No. 110 Cainhoy Landing Road, TMS # 263-00-05-006) as shown
on the above-referenced plat, and Lot 7 (112 Cainhoy Landing Road, TMS # 263-00-05-007) as
shown on a plat dated 9/1/86 by Carolina Surveying & Mapping, William H. Dennis, RLS, and
entitled "Plat of 45.02 Acres Known as Cainhoy Landing Containing 30 Lots and Depicting As
Built Locations of Roads and Easements Located in Berkeley County, South Carolina,” as
recorded in Plat Cabinet G, page 6, in the RMC Office for Berkeley County. This Easement shall
begin on the Northem boundary of the Lot 6B at the point labeled I and extending one-half the
way to the point labeled A as shown on the Plat entitled “PLAT SHOWING A SUBDIVISION
OF LOT 6, “RIVERVIEW VILLAGE”, CREATING LOT 6A AND 6B, SITUATED AS
SHOWN ON ROAD §-8-33, IN WANDO, BERKELEY COUNTY, SOUTH CAROLINA.
PRESENTLY OWNED BY DAVID E. HATCHELL AND JOSEPH BARTONE” and shall run
down the sides of the Lot shown on said plat as going S 9° 22/ 10" W for 154.18', and then
continuing on Lines L1, L2, L3, L4, L5, L6, L7, L8, L9, L10, and L11. Therefore, the Easement
will almost completely encircle the Lot 6B except for most of the Northern boundary of the Lot.
This easement is given in perpetuity and is to run with the land.

This is the same property conveyed to Grantor by deed of Coastal Plains Development Co.,

dated April 8, 2005 and recorded on August 3, 2005 at Book 4887, Page 64 in the RMC Office of
Berkeley County,

Grantee's address; 451-C Jessen Lane, Charleston, SC 29492

TMS # 263-00-03-079

Lawyer Responsible
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Recorded On-2006-Apr-05 As-55535

AFFIDAVIT 00055535 Vol: 5506 Ps: 14
- STATE OF SOUTH CAROLINA )
)  Date of Transfer of Title
COUNTY OF BERKELEY ) April 4, 2006

PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:
1. I have read the information on this Affidavit and I understand such information.

2. The property is being transferred by James J. Monaghan to Benjamin L. Daniel, Sr., ON
April 4, 2006.

3. Check one of the following: The DEED is

(a) subject to the deed recording fee as a transfer for consideration paid or to be
paid in money or money's worth.

L) subject to the deed recording fee as a transfer between a corporation, a
partnership, or other entity and a stockholder, partner, or owner of the entity,
or is a transfer to a trust or as distribution to a trust beneficiary.

(€)_X__  EXEMPT from the deed recording fee because (exemption# _12_)
(Explanation if required )_Transfer to Grantor(s)' Trust(s) (If
exempt, please skip items 4-6, and go to item 7 of this affidavit.)

4, Check one of the following if either item 3(a) or item 3(b) above has been checked.

{8)__XX_ The fee is computed on consideration paid or to be paid in money or
money’s werth in the arnount of §5.00.

(b) The fee is computed on the fair market value of the realty whichis$

{c) The fee is computed on the fair market value of the realty as established for
property tax purposes which is $ .

5. Check YES orNQ to the following: A lien or encumbrance existed on the land, tenement,
or realty before the transfer and remained on the land, tenement, or reaity after the transfer. If“YES,”
the amount of the outstanding balance of this lien or encumbrance is §

6. The DEED Recording Fee is computed as follows:
(a) __XX__ the amount listed in item 4 above.
{b) the amount listed in item 5 above {no amount place zero)
(c) Subtract Line 6(b) from Line 6(a) and place the result.

7. As required by Code Section 12-24-70, [ state that I am & responsible person who was connected with
the transaction as: Legal Representative .

8 Tunderstand that & person required to fumish this affidavit who wilfully furnishes a false or fraudulent
affidavit is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand
dollars or imprisoned not more than one year, or both.

William J. Cutchin, Legal Represén
connected with this transaction

otary Public for South Carolina
My Commission Expires: February 4, 2013
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASE NO. 2018-CP-08- %I ] i
COUNTY OF BERKELEY ) -
RONALD L. JONES AND GAYE )
LANGLEY JONES, )
)
PLAINTIFFS, ) @ :
) 5*”—.— = )
VS. ) COMPLAINT moss & T
) (JURY TRIALDEMANDED) Q22 7 -—=
ROGERS TOWNSEND & ) o990 £ F
THOMAS, P.C., LISA HOSTETLER) caf » (T
ALEXANDER C. PEABODY AND ) 5= 5 I
PEABODY & ASSOCIATES, INC. ) =" 2
. =

DEFENDANTS.

e’ Sl Noge”
i

Comes now the Plaintiffs who, complaining of the Defendants, allege as follows:

1. Plaintiffs, Ronald Jones and Gaye Jones are citizens and residents of Berkeley County, South
Carolina.

2. Upon information and belief Rogers Townsend & Thomas, P.C. is a professional corporation
organized and existing pursuant to the laws of the State of South Carolina and doing business
in Berkeley County, South Carolina.

3. Upon information and belief Lisa Hostetler is a citizen and resident Richland County, State
of South Carolina and at all times relevant herein was employed as an attorney for the
Defendant Rogers, Townsend & Thomas, P.C.

4, Upon information and belief Alexander C. Peabody is a citizen and resident Charleston
County, State of South Carolina and at all times relevant herein was a Registered Land

Surveyor and an owner/principal in Peabody & Associates Inc.

ROA 0274
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5. Upon information and belief Peabody & Associates, Inc. is corporation organized and
existing pursuant to the laws of the State of South Carolina and doing business as a surveyor
in Berkeley County, South Carolina.

6. The Court has jurisdiction over the matters alleged herein pursuant to 8.C. Code Ann. §§36-
2-802 and 36-2-803, Article V of the Constitution of the State of South Carolina, and the

Court’s plenary powers.
7. Upon information and belief, venue is proper in Berkeley County, South Carolina.
FACTS
8. Each and every allegation contained herein is repeated as if verbatim.
9. That on or about May 7, 2010 the Plaintiffs purchased the following property from
E*TRADE BANK by deed filed with the Berkeley County Register of Deeds Office on May
13, 2010 and recorded in Deed Book RP 8440 at page 218 with the following description:

All that lot, piece, or parcel of land, including any and all improvements thereon, situate
lying and being near Cainhoy North of Wando River, Berkeley County, South Carolina,
and being shown and designated as Lot 6B on a plat entitled “Plat Showing a Subdivision
of Lot 6, “Riverview Village” Creating Lot 6A and 6B, Situated As Shown on Road S-8-
33, in Wando, Betkeley County, South Carolina, Presently Owned by David E. Hatchell
and Joseph Bartone” dated March 17, 2005 prepared by Charles F. Dawley, Jr. RL.S,,
and recorded March 22, 2005, in the Office of the Register of Deeds for Berkeley County
in Plat Cabinet Q, Page 357A. Being more specifically shown and designated on a plat
made for Gaye Langley Jones and Robert L. Jones by Peabody & Associates, Inc. dated
March 24, 2010 and recorded in Berkeley County in Plat Cabinet P at Page 4A.
Reference to said latter plat is hereby craved for a more complete description as to
distances, courses, metes and bounds.

10. The Settlement Agent for this transaction was identified on the (HUD-1) Settlement
Statement as the Defendant Rogers, Townsend & Thomas, P.C., 220 Executive Center Drive,

Suite 109, Columbia, SC 29210.
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11. Upon information and belief, attorney’s fees for the May 7, 2010 closing were paid to the
Defendant Rogers Townsend & Thomas for their role as serving as settlement agent for the
real estate transaclion.

12. That at all times relevant herein, Defendant Rogers, Townsend, P.C. by and through its
employees, including, but not limited to, Lisa Hostetler acted as the Settlement Agent for the
Plaintiffs in the above referenced transaction.

13. Upon information and belief Defendant Lisa Hostetler sig.ned the HUD-1 Settlement
Statement representing herself to be the Settiernent Agent for Defendant Rogers, Townsend,
& Thomas, P.C.

14. Upon information and belief, Lisa Hostetler and/or agents of the Defendant Rogers,
Townsend & Thomas, P.C. generated title insurance commitments and issued an owners’
policy of Title Insurance for this transaction. At all times, Defendant Rogers, Townsend &
Thomas, P.C. and Lisa Hostetler, were a licensed attorney and law firm who were practicing
law in the State of South Carolina and within the course and scope of their employment
and/or agencs' for the Defendant law firm at the time of their actions and inactions related to
the transaction hereinabove referenced.

15. On or about May 15, 2015, the Plaintiff discovered for the first time, that there was an
easement of record that affected the property purchased by the Plaintiffs as herein described.

16. Upon information and belief a 25 foot Ingress/Egress easement was created by way a deed
from James J. Monogham to Benjamin L. Daniel, Sr, dated April 4, 2006 and recorded in the
Office of the Register of Deeds for Berkeley County in Deed Book 5506 at page 12.

17. The easement granted to the owners of Lot 6A (TMS#263-00-03-068) Lot 5 (No. 108

Cainhoy Landing Road, TMS # 263-00-05-005) Lot 6 (No. 110 Cainhoy Landing Road,
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TMS # 263-00-05-006) Lot 7 (112 Cainhoy Landing Road, TMS #263-00-05-007) a 25’
Ingress/Egress along the Northem boundary of the Lot 6B at the point labeled D and
extending one-half the way to the point labeled A as shown on the Plat entitled “PLAT
SHOWING A SUBDIVISION OF LOT 6, “RIVERVIEW VILLAGE”, CREATING LOT
6A AND 6B, SITUATED AS SHOWN ON ROAD 8-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA. PRESENTLY OWNED BY DAVID E. HATCHELL
AND JOSEPH BARTONE” and shall run down the sides of the Lot shown on said plat as
going S 9°22/10” W for 154.18 and then continuing on lines L1, L2, L3, L4, LS, L6, L7, L8,
19, L10, and L1. Therefore, the Easement will almost completely encircle the Lot 6B except
for most of the Northem boundary of the Lot. This easement is given in perpetuity and is to
run with the land.

18. The easement described in paragraph 17 herein was created by a Deed in the direct chain of
title for the subject premises.

19. That prior to the closing on the Property described herein, the Plaintiff’s engaged the services
of Alexander C. Peabody with Peabody & Associates, Inc. a Professional Land Surveyor to
survey the property for an accurate and detailed description of the property, the
improvements and any easements that would affect the property.

20. A survey was performed and a Plat was provided to the Plaintiffs’ attorneys prior to closing.

21. The Defendants Alexander C. Peabody with Peabody & Associates, Inc. a Professional Land
Surveyor were paid Five Hundred and Fiﬁy 00/100 ($550.00) Dollars for the preparation and

delivery of the Plat.
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22. The survey was relied upon to describe the property in the legal description on the Deed
conveying the property to the Plaintiffs as herein described and was recorded simultaneously
with the Deed.

23. The survey failed to disclose the existence of the easement as described in paragraph 16
herein.

24. Upon information and belief, the existence of this easement was not disclosed to the
Plaintiffs prior to the closing on May 7, 2010 or any time after closing by any of the
Defendants.

25. Upon information and belief, the existence of this easement should have been disclosed on
the Plat prepared by Defendants Alexander C. Peabody, PLS and Peabody & Associates, Inc.
prior to the closing and prior to its recording.

26. The existence of the easement is and was a material fact that should have been disclosed to
the Plaintiffs prior to closing on the property hereinabove referenced by the Defendants
Rogers, Townsend & Thomas, P.C. and Lisa Hostetler.

27. The Plaintiffs are informed and believe that the Defendants Rogers, Townsend & Thomas,
P.C. and Lisa Hostetler did not disclose this encumbrance/easement on the property, nor, did
the Defendants properly communicate and explain the existence of the easement.

28. The Plaintiffs are informed and believe that the Defendants Alexander C. Peabody and
Peabody & Associates, Inc. did not properly disciose this easement on the plat prepared for
the Plaintiffs.

29. That as a result of the existence of the easement, the Plaintiffs have lost fill enjoyment and

use of their property.
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30. That subsequent to discavery of the easement, the Plaintiffs have terminated three (3) of the
(4) properties that held an easement though agreements between the Plaintiffs and those Lot
Owners.

31, That the owners of lot 6-A (TMS#263-00-03-068) will not terminate their rights to the
easement, but in the alternative, have agreed to reduce the size and scope of the easement.

32. That as a result, the owners of Lot 6-A will continue to have an easement on the Plaintiffs
property, depriving them of exclusive ownership of their property.

FOR A FIRST CAUSE OF ACTION

(NEGLIGENCE AS TO ROGERS TOWNSEND &
THOMAS, P.C. AND LISA HOSTETLER)

33. Each and every allegation is repeated as if verbatim.

34. Plaintiffs were foreseeable parties to suffer injury if the Defendants Rogers, Townsend &
Thomas, P.C. and Lisa Hostetler failed to perform their duties and meet the standard of care
in their representations in the aforementioned property transaction.

35. Defendants Rogers, Townsend & Thomas, P.C. and Lisa Hostetler owed a duty to meet the
standard of care in their handling of the closing and transaction and to prevent foreseeable
injuries to Plaintiffs.

36. The standard of care for lawyers representing a client in transactions in South Carolina
requires a lawyer, among other things, to inform, consult, and communicate with the client as
to a transaction about the means by which the client’s objectives are to be accomplished, to
keep the client reasonably informed about the status of the matter, and to explain a matter to
the extent reasonably necessary to permit the client to make informed decisions regarding the

representation,
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37. The injuries and damages suffered by the Plaintiffs were due to and caused by the
negligence, recklessness, willfulness and wantonness of the Defendants Rogers, Townsend &
Thomas, P.C. and Lisa Hostetler acts of omission and/or commission in the following
particulars to wit:

a. By failing to meet the applicable standard of care in the representation of the Plaintiffs
and handling of the transaction described above;

b. By failing to disclose to the Plaintiffs the existence of the easement as described in
herein;

¢. By failing to disclose to the PlaintifP’s key facts conceming the transaction which
prejudicial to the Plaintiffs’ interest;

d. In failing to properly communicate with the Plaintiffs’ before, during or after the
transaction;

e. In failing to properly supervise the transaction;

f. Infailing to properly train its employees;

g In failing to properly hire employees with sufficient knowledge and skill to properly
conduct the transaction;

h. In violating the rules, regulations and statures governing attorneys conduct in the State of
South Carolina;

38. That as a direct and proximate result of one or more of the Defendants’ actions or omissions
the Plaintiffs suffered damapes.

39, Plaintiffs are entitled to a judgment for actual and punitive damages as to these Defendants.

EXPERT AFFIDAVIT

40. Each and every allegation is repeated as if verbatim.
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41, Pursuant S.C. Code Ann. § 15036-100(B) (2006), attached hereto and incorporated herein by
reference as Exhibit 1, is the affidavit of Charles Nation, an expert witness and lawyer
licensed to practice law in South Carolina, which specifies at least one negligent act or
omission claimed to exist and the factual basis for each claim based upon the available

evidence at the time of the filing of the affidavit.

FOR A SECOND CAUSE OF ACTION

(NEGLIGENCE AS TO ALEXANDER C. PEABODY AND PEABODY ASSOCIATES, INC.)

42. Each and every allegation is repeated as if verbatim.

43, Plaintiffs were foreseeable parties to suffer injury if the Defendants Alexander C. Peabody
and Peabody & Associates, Inc. failed to perform their duties and meet the standard of care in
their representations in their preparation of the Plat for the Plaintiffs.

44, Defendants Alexander C. Peabody and Peabody & Associates, Inc. owed a duty to meet the
standard of care in their preparation of the Plat for the transaction and to prevent foreseeable
injuries to Plaintiffs.

45. The standard of care for surveyors engaging in the business of surveying in South Carolina
requires a surveyor, among other things, to show any easements known to the surveyor on
the survey performed and to propetly investigate the records of the Register of Deeds, to
include, but not limited to, the Deed in the direct chain of title to be able to accurately
determine the boundary of the lot and any other encumbrances, including, but not limited to
the existence of easements that may exist in the Deed into the current owner of the property.

46, The injuries and damages suffered by the Plaintiffs were due to and caused by the

negligence, recklessness, willfulness and wantonness of the Defendants Alexander C.
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Peabody and Peabody & Associates, Inc. acts of omission and/or commission in the

following particulars to wit:

i. By failing to meet the applicable standard of care in the preparation of the the Plat for the
above described real estate transaction above;

j. By failing to disclose on the Plat the existence of the easement as described in herein;

k. In failing to properly supervise the preparation of the plat;

1. In failing to properly train its employees;

m. In failing to properly hire employees with sufficient knowledge and skill to properly
prepare the plat;

n. In violating the rules, regulations and statures governing surveyors in the State of South
Carolina;

47. That as a direct and proximate result of one or more of the Defendants actions or omissions
the Plaintiffs suffered damages.

48. Plaintiffs are entitled to a judgment for actual and punitive damages as to these Defendants.

EXPERT AFFIDAVIT

49, Each and every allegation is repeated as if verbatim.

50. Pursuant S.C. Code Ann. § 15036-100(B) (2006), attached hereto and incorporated herein by
reference as Exhibit 1, is the affidavit of Wendell Powers, an expert witness and surveyor
licensed in South Carolina, which specifies at least one negligent act or emission claimed to
exist and the factual basis for each claim based upon the available evidence at the time of the
filing of the affidavit.

WHEREFORE, Plaintiffs pray as follows:
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A. For a judgment in an amount to be determined by the jury for actual, consequential
and punitive damages against all Defendants;
B. For the costs and disbursements of this action;

C. For such other and further relief as the court may deem just and proper.

May L} 2018 M

Rdbert W. Maring \
SC Bar 8810

Attorney for Plaintiffs

PO Box 478

Georgetown, SC 29440
843-545-9544 phone
R43-545-9735 fax

robert@maringmoyer.com

10
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State of South Carelina ) In the Court Of Common Pleas
) For the Ninth Judicial Circuit
County of Berkeley ) Civil Action Number: 2018-CP-09-

Affidavit Required Under Carolina Code Ann. Section 15-36-100

PERSONALLY APPEARED BEFORE ME, Charles Owen Nation, II,
who, after first being duly sworn and under oath, states as follows. I am the owner of
Nation Law Firm, P.C., and have been a member of the South Carolina Bar engaged in
the general practice of law since November of 1984, [ am a member of the South
Carolina Bar Association, and have been retained by Robert W. Maring, on behalf of his
clients, Gaye Langley Jones and Ronald K. Jones, to give an opinion under South
Carolina Code Ann. Section 15-36-100, which requires a contemporaneous affidavit of
an expert specifying the negligent act(s) or omission(s) prior to the filing of complaint
asserting negligence on the part of an attomey. This affidavit is given in connection with
the area of practice dealing with residential real estate closings, more particularly, the
refinance of the attorney on the abstract of real property, and the simultaneous
representation of an owner of real property, a borrower and mortgagor, and a bank
loaning funds on the condition of it being assured of a first mortgage lien encumbering
the residential property which secures the repayment of the loan involved with the
transaction. The facts as they have been presented to me appear to be as follows, and all
references to documents filed of record are intended to refer to the Office of the Register
of Deeds for the County of Berkeley, State of South Carolina:

1. Plaintiffs, Gaye Langley Jones and Ronald K. Jones, at all times relevant, were
and are residents of the County of Berkeley County, State of South Carolina.

2. Rogers, Townsend & Thomas, LLC, at all limes relevant, were licensed attorneys
who were practicing law in the State of South Carolina.

3. On information and belief, Lisa M. Hostetler, at all times relevant, was employed
by the law firm of Rogers, Townsend & Thomas, LLC.

4, The following property was conveyed by Deed from Riverview Developers, LLC,
to Coastal Plains Development, Inc., dated April 8, 2005, and filed of record April
13 2005, in the Office of the Register of Deeds for the County of Berkeley at
Deed Book 474 at Page 51:

All that lot, piece or parcel of land, including any and all improvements
thereomn, situate, lying and being in near Cainhoy North of Wando River,
Berkeley County, SC and being shown and designated as Lot 6A & 6B on
a plat entitled ‘PLAT SHOWING A SUBDIVISION OF LOT &,
‘RIVERVIEW VILLAGE’, CREATING LOT 6A AND 6B,
SIOTUATED AS WHON ONROAD §-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA, PRESENTLY OWENED BY DAVID

EXHIBIT
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E, HATCHELL AND JOSEPH BARTONE" DATED March 17, 2005,
prepared by Charles F. Dawley, Jr., R.L.S., and recorded March 22, 2005,
in the Office of the Register of Deeds for Berkeley County in Plat Cabinet
Q at Page 357A. Reference to which is hereby craved for a more
complete description as to distances, courses, metes and bounds.

EXCEPT: a 50’ Ingress/Egress Easement and General Utility Easement
Labeled A-B-C-D-A as shown on the Plat entitled ‘PLAT SHOWING A
SUBDIVISION OF LOT 6 ‘RIVERVIEW VILLAGE', CREATING LOT
6A AND 6B, SITUATED AS SHOWN ON ROAD S§-8-33, IN WANDO,
BERKELEY COUNTY, SOUTH CAROLINA, PRESENTLY OWED BY
DAVID E. HATCHELL AND JOSEPH BARTONE" is hereby dedicated
and given to all purchasers and successors of interest in this property and
the General Utility Easement is dedicated and given to those entitles
which provide said utilities.

This is the same property conveyed to Grantor by deed of Joseph Bartone
and David E. Hatchell dated April 5, 2002 and r4ecorded on April 8, 2002
at Book 2686 at Page 290 in the RMC Office of Berkeley County,

TMS #263-00-03-068

The property, Lot 6B, was conveyed by Deed of Coastal Plains Development
Company, Inc., to James J. Monaghan by deed dated April 8, 2005, and filed of
record i Deed Book 4887 at Page 84.

The subject property was thereafter conveyed by James J. Monaghan to
Benjamin L. Daniel, Sr. by deed dated April 4, 2006, and filed of record in Deed
Book 5506 at Page 12, and by Quit Claim Deed of James J. Monaghan to
Benjamin L. Daniel, Sr., by deed dated August 22, 2006, and filed of record in
Deed Book 5904 at Page 177.

Rogers, Townsend & Thomas, LLC issued or caused Investor’s Title Insurance
Company Policy Number SC401720100521, a Homeowner’s Policy of Title
Insurance, to be issued, which insures the subject property, property shown and
designated as Lot 6B on a plat filed of record in Plat Cabinet Q at Page 357A,
hereinafier “Investor’s Policy.”

The exceptions reflected within Investor’s Policy, and the Title Insurance
Commitment which was prepared prior to the issuance of Investor’s Policy, make
no mention of some of the documents which are contained within the abstract of
the title search.

While the abstract of the title search reveals the existence of the following
documents in the chain of title to the subject property, the exceptions reflected

(]
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within Investor’s Policy, and the Title Insurance Commilment which was
prepared prior to Investor’s Policy, make no mention of the foliowing documents:

a.

Easement to real estate from Candace A. Harvey, owner of Lot Number 6,

as reflected on Slide Cabinet G at Page 6; and

Easement in a deed from Coastal Plains Development Co., Inc., to James
J. Monaghan dated April 8, 2005, and filed of record in the Office of the
Register of Deeds for the County of Berkeley in Volume 4887 at Page 65;

and

Easement in deed from James J. Monaghan to Benjamin L. Daniel, Sr.,
dated April 4, 2006, and filed of record April 5, 2006, in the Office of the
Register of Deeds for the County of Berkeley in Volume 5506 at Page 13,

which conveyance and easement state as follows:

All my one-half interest in that lot, piece, or parcel of land,
including any and all improvements thereon, sitvate, lying and
being in all that lot, piece, or parcel of land, including any and all
improvements thereon situate, lying and being in near Cainhoy
North of Wando River, Berkeley County, SC and being shown and
designated as Lot 6B on a plat entitled “PLAT SHOWING A
SUBDIVISION OF LOT 6, ‘RIVERVIEW VILLAGE’,
CREATING LOT 6A AND 6B, SITUATED AS SHOWN ON
ROAD 8-8-33, IN WANDO, BERKELEY COUNTY, SOUTH
CAROLINA. PRESENTLY OWNED BY DAVID E.
HATCHELL AND JOSEPH BARTONE” DATED MARCH 17,
2005, PREPARED BY Charles F. Dawley, Jr., RL.S., and
recorded March 22, 200, in the Office of the Register of Deeds for
Berkeley County in Plat Cabinet Q, Page 357A. Reference to
which is hereby craved for a more complete description as to
distances, courses, metes and bounds.

EXCEPT: A 25’ Ingress/Egress Easement is hereby dedicated and
given to all owners and successors of interest in Lot 6A
(TMS#263-00-03-068) as shown on the above-referenced plat, Lot
5 (No. 108 Cainhoy Landing Road, TMS#263-00-05-005) as
shown on the above-referenced plat, Lot 6 (No. 110 Cainhoy
Landing Road, TMS#263-00-05-006) as shown on the above
referenced plat, and Lot 7 (112 Cainhoy Landing Road, TMS#263-
00-05-007) AS SHOWN ON A PLAT DATED 9/1/86 BY
Carolina Surveying & Mapping, William H Dennis RLS, and
entitled “PLAT OF 45.02 ACRES KNOWN AS CAINHOY
LANDING CONTAINING 30 LOTS AND DEPICTING AS
BUJIT LOCATIONS OF ROADS AND EASEMENTS
LOCATED IN BERKELEY COUNTY, SOUTH CAROLINA,” as
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recorded in Plat Cabinet G page 6, in the RMC Office for Berkeley
County. This Easement shall be on the Northern boundary of the
Lot 6B at the point labeled D and extending one-half the way to
the point labeled A as shown on the Plat entitled “PLAT
SHOWING A SUBDIVISION OF LOT 6, ‘RIVERVIEW
VILLAGE’, CREATING LOT 6A AND 6B, SITUATED AS
SHOWN ON ROAD §-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA. PRESENTLY OWNED BY
DAVID E. HATCHELL AND JOSEPH BARTONE" and shall run
down the sides of the Lot shown on said plat as going S 9° 22/10”
W for 154.18°. and then continuing on Lines L1, 12, L3, L4, L4,
L6,L7,1L8, 1.9, L10 and L.11. Therefore, the Easement will almost
completely encircle the Lot 6B except for moat of the Northern
boundary of the Lot. This easement is given in perpetuity and is to
run with the land.

TMS#263-00-03-079

The Master in Equity’s deed which serves to transfer the property to E Trade*
Bank of Fort Mill South Carolina, conveys Lot 6B as shown on a plat filed in Plat
Cabinet Q at Page 357A, this being the identical property conveyed by deed of
James J. Monaghan to Benjamin L. Daniel, Sr., dated April 4, 2006, and filed of
record April 5, 2006, in Book 5506 at Page 12 and also by Quit Claim Deed of
James J. Monaghan to Benjamin L. Daniel, Sr., dated August 22, 2006 and filed
of record in the Office of the Register of Deeds for Berkeley County on August
28, 2006 in Book 5904 at Page 177.

Easements filed of public record were not noted and included within the title
insurance commitment nor in the title insurance policy but were, however, noted
in the abstract.

The plat of Lot Number 6B filed of record in Plat Cabinet P at Page 4A, prepared
by Alexander C. Peabody, PLS with Peabody & Associates, Inc., does not reflect
the existence of the easements above which completely encircle Lot 6B for a
width of 25 feet except for most of the northern part of the lot. Further, the
exceptions reflected within Investor’s Policy, and the Title Insurance
Commitment which was prepared prior to the issuance of Investor’s Policy,
excludes all loss, costs, attorney's fees and expenses resulting from those matters
disclosed on a plat by Peabody & Associates, Inc., dated March 24, 2010.

T know I have not reviewed the entire closing file maintained by the parties.

I have attached a RESUME which reflects some of my educational background
and experience, believe I am an expert in the field of residential real estate
transactions, and estimate 1 have personally served as the closing attorney for
either the seller or the purchaser or the bank, and others, in a variety of
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transactions which include sales, purchases, refinances, etc., in more than one
thousand (1,000) residential real estate transactions since my admission to the bar
in 1984,

15. Based on the foregoing facts, the validity and accuracy of which I assume, it is
my judgment Lisa M. Hostetler and the law firm which employed her appear to
have been negligent in (a) failing properly to review the abstract of the subject
property, and (b) in failing properly to list the exceptions applicable to the subject
property. The factual basis for my opinion is my review of the files shared with
me. As a result of the failure to review the abstract and note the easements filed
of record, the subject property was purchased and easements which exists as a
matter of record affect the subject property but were not disclosed.

16. In my judgment, a reasonably competent and careful South Carolina lawyer
would not have closed the Loan and allowed the conveyance without reviewing
the abstract, and the easements, and the plats related thereto, and explained the
effect of the documents revealed in the abstract but not in the title insurance
commitment or policy to be issued. 1hold the foregoing opinions to a reasonable

essio

= --

N —

Charles Owen M

Sworn and subscribed to before me this Z day of May, 2018.

Notary Public for South Carolina
My commission expires:

(Seal)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
CASE NO. 2018-CP

COUNTY OF BERKELEY

RONALD L. JONES AND GAYE
LANGLEY JONES,

PLAINTIFFS,

VS. AFFIDAVIT OF WENDELL POWERS

)
)
)
)
)
)
)
)
)
ROGERS TOWNSEND & )
THOMAS, P.C., LISA HOSTETLER)
ALEXANDER C. PEABODY AND )
PEABODY & ASSOCIATES, INC. )
' )

PERSONALLY APPEARED BEFORE ME, Wendell C. Powers who, after being duly
sworn and under oath states as follows. I am a licensed surveyor in the State of South Carolina
and am the owner of Powers Land Surveying and have been engaged as a land surveyor in South
Carolina since June 1970, I have been retained by Robert W, Maring, on behalf of his clients,
Gaye Langley Jones, and Ronald K. Jones, to give an opinion under South Carolina Code Ann.
Section 15-36-100 which requires a contemporaneous affidavit of an expert specifying the
negligent act(s) or omissions(s) prior to the filing of a complaint asserting negligence on the part
of a land surveyor. This affidavit is given in connection with the preparation of a Plat for a real
estate transaction in Berkeley County, South Carolina. These are the facts as have been provided
to me as well as my opinion on this matter.

1. Plaintiffs, Ronald Jones and Gaye Jones are citizens and residents of Berkeley County, South
Carolina.

2. Alexander C. Peabody is a citizen and resident Charleston County, State of South Carolina
and at all times relevant herein was a Registered Land Surveyor and an owner/principal in
Peabody & Associates, Ine..

3. Upon information and belief Peabody & Associates Inc. is corporation organized and
existing pursuant to the laws of the State of South Carolina and doing business as a surveyor

in Berkeley County, South Carolina.

EXHIBIT

i 2
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4. The following property was conveyed by Deed from Riverview Developers, LLC, to Coastal
Plains Development, Inc., dated April 8, 2005, and filed of record April 13 2005, in the
Office of the Register of Deeds for the County of Berkeley at Deed Book 474 at Page 51:

All that lot, piece or parcel of land, including any and all improvements thereon,
situate, lying and being in near Cainhoy North of Wando River, Berkeley County,
SC and being shown and designated as Lot 6A & 6B on a plat entitled ‘PLAT
SHOWING A SUBDIVISION OF LOT 6, ‘RIVERVIEW VILLAGE’,
CREATING LOT 6A AND 6B, SIOTUATED AS WHON ONROAD S-8-33, IN
WANDO, BERKELEY COUNTY, SOUTH CAROLINA, PRESENTLY
OWENED BY DAVID E, HATCHELL AND JOSEPH BARTONE” DATED
March 17, 2003, prepared by Charles F. Dawley, Jr,, R.L.S., and recorded March
22, 2005, in the Office of the Register of Deeds for Berkeley County in Plat
Cabinet Q at Page 357A. Reference to which is hereby craved for a more
complete description as to distances, courses, metes and bounds.

EXCEPT: a 50’ Ingress/Egress Easement and General Utility Easement Labeled
A-B-C-D-A as shown on the Plat entitled ‘PLAT SHOWING A SUBDIVISION
OF LOT 6 ‘RIVERVIEW VILLAGE’, CREATING LOT 6A AND 6B,
SITUATED AS SHOWN ON ROAD $-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA, PRESENTLY OWED BY DAVID E.
HATCHELL AND JOSEPH BARTONE” is hereby dedicated and given to all

purchasers and successors of interest in this property and the General Utility
Easement is dedicated and given to those entitles which provide said utilities.

This is the same property conveyed to Grantor by deed of Joseph Bartone and
David E. Haichell dated April 3, 2002 and r4ecorded on April 8, 2002 at Book
2686 at Page 290 in the RMC Office of Berkeley County.
TMS #263-00-03-068
5. The property, Lot 6B was conveyed by Deed from Coastal Plains Development Company
Inc. to James J. Monaghan by deed dated April 8, 2005 and filed of Record in Deed Book
4887 at Page 84.
6. The property was thereafter conveyed by James J. Monaghan to Benjamin L. Daniel, Sr. by
deed dated April 4, 2006 and filed of record in Deed Book 5506 at page 12, and by Quit
Claim Deed of James J. Monaghan to Benjamin L. Daniel, Sr. by deed dated August 22,

2006, and filed of record in Deed Book 5904 at page 177.
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7. That the Deed from James J. Monaghan to Benjamin L. Daniel Sr. dated April 5, 2006
reserved the following description and easement:

All my one-half interest in that lot, piece, or parcel of land, including any and all
improvements thereon, situate, lying and being in all that lot, piece, or parcel of
land, including any and all improvements thereon situate, lying and being in near
Cainhoy North of Wando River, Betkeley County, SC and being shown and
designated as Lot 6B on a plat entitled “PLAT SHOWING A SUBDIVISION OF
LOT 6, ‘RIVERVIEW VILLAGE’, CREATING LOT 6A AND 6B, SITUATED
AS SHOWN ON ROAD S-8-33, IN WANDOQ, BERKELEY COUNTY, SOUTH
CAROLINA. PRESENTLY OWNED BY DAVID E. HATCHELL AND
JOSEPH BARTONE"” DATED MARCH 17, 2005, PREPARED BY Charles F.
Dawley, Jr., RL.S., and recorded March 22, 209, in the Office of the Register of
Deeds for Berkeley County in Plat Cabinet Q, Page 357A. Reference to which is
hereby craved for a more complete description as to distances, courses, metes and
bounds.

EXCEPT: A 25” Ingress/Egress Easement is hereby dedicated and given to all
owners and successors of interest in Lot 6A (TMS#263-00-03-068) as shown on
the above-referenced plat, Lot § (No. 108 Cainhoy Landing Road, TMS#263-00-
05-005) as shown on the above-referenced plat, Lot 6 (No. 110 Cainhoy Landing
Road, TMS#263-00-05-006) as shown on the above referenced plat, and Lot 7
(112 Cainhoy Landing Road, TMS#263-00-05-007) AS SHOWN ON A PLAT
DATED 9/1/86 BY Carolina Surveying & Mapping, William H Dennis RLS, and
entitled “PLAT OF 45.02 ACRES KNOWN AS CAINHOY LANDING
CONTAINING 30 LOTS AND DEPICTING AS BUJIT LOCATIONS OF
ROADS AND EASEMENTS LOCATED IN BERKELEY COUNTY, SOUTH
CAROLINA,” as recorded in Plat Cabinet G page 6, in the RMC Office for
Berkeley County. This Easement shall be on the Northern boundary of the Lot 6B
at the point labeled D and extending one-half the way to the point labeled A as
shown on the Plat entitled “PLAT SHOWING A SUBDIVISION OF LOT 6,
‘RIVERVIEW VILLAGE’, CREATING LOT 6A AND 6B, SITUATED AS
SHOWN ON ROAD 8-8-33, IN WANDO, BERKELEY COUNTY, SOUTH
CAROLINA. PRESENTLY OWNED BY DAVID E. HATCHELL AND
JOSEPH BARTONE?” and shall run down the sides of the Lot shown on said plat
as going S 9°22/10” W for 154.18". and then continuing on Lines L1, L2, L3, L4,
L4,1L6,L7,L8,L9, L10 and L11. Therefore, the Easement will almost completely
encircle the Lot 6B except for moat of the Northern boundary of the Lot. This
easement is given in perpetuity and is to run with the land.

TMS#263-00-03-079

8. The Master in Equity’s deed which serves to transfer the property to E Trade* Bank of Fort Mill
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South Carolina, conveys Lot 6B as shown on a plat filed in Plat Cabinet Q at Page 3574, this
being the identical property conveyed by deed of James J. Monaghan to Benjamin L, Daniel, Sr.,
dated April 4, 2006, and filed of record April 5, 2006, in Book 5506 at Page 12 and also by Quit
Claim Deed of James J. Monaghan to Benjamin L. Daniel, Sr., dated August 22, 2006 and filed
of record in the Office of the Register of Deeds for Berkeley County on August 28, 2006 in Book
5904 at Page 177.

A plat of Lot Number 6B filed of recard in Plat Cabinet P at Page 4A, prepared by Alexander C.
Peabody, PLS with Peabody & Associates, Inc., does not reﬂectlthe existence of the easement
above which completely encircled Lot 6B for a width of 25 feet except for most of the northern
part of the lot.

I have worked in the surveying business for over 47 years and have been registered land surveyor
for most of my time in the bqsiness.

I have surveyed thousands of properties over my career and have prepared as many plats. I have
prepared thousands of plats for residential closings.

1am currently licensed as a Registered Land Surveyor in the State of South Carolina and have
been since April 1973,

I have been in the continual practice of land surveying as a Registered Land Surveyor since my
lic;:nsing in 1973.

South Carolina has established the minimum standards for the practice of surveying in South
Carolina pursuant to State of South Carolina Code of Regulations Chapter 29, Article 4
Regulations 400-490, °

Based on the forgoing facts a review of the proposed Complaint and consultation with Plaintiffs
counsel, the validity of which I have to assume, it is my judgment that Alexander C. Peabody and
Peabody Associates, Inc. appears to have been negligent in failing to meet the minimum

standards required of land surveyors as defined in State of South Carolina Code of Regulations
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Chapter 29, Article 4 Regulations 400-490 in the following ways: (a) failing to disclose the 25
foot easement on the March 24, 2010 plat to the Plaintiffs (b) in failing to review deeds into the
chain of title necessary to properly execute the survey and preparation of the plat according to the
findings of all relevant information; and (c) in failing to accurately present and reveal all of the
pertinent information included in the legal descriptions on the Plat;.

16. It is my judgment, a reasonably competent and careful South Carolina Land Surveyor would have
properly and carefully researched the legal descriptions of the property to insure that an accurate
and complete representation of all relevant matters were disclosed on the Plat.

17. This opinion is made to a reasonable degree of professional land surveyor certainty.

~Wendeli G, Powers, istered Land Surveyor
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1
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE )
LANGLEY JONES, )
)
Plaintiffs, )
)
vs. ) ANSWER OF ROGERS TOWNSEND &
) THOMAS and
ROGERS TOWNSEND & THOMAS, P.C,,) LISA HOSTETLER ALEXANDER
LISA HOSTETLER ALEXANDER, ) c3 2
C. PEABODY, and PEABODY & ) §g§ :
ASSOCIATES, INC., ) Zms = N
) L% £ —
m -
Defendants. ) ggg o
o® o [T
) c‘oé" =
. 352 e O
Rogers Townsend & Themas, P.C. and Lisa Hostetler Alexander (collectively “Dacffnﬂuts}:h
answer the allegations of the Complaint as follows. (K '

FOR A FIRST DEFENSE

1. Defendants deny all allegations of the Complaint unless otherwise admitted,
qualified, or explained.

2. Defendants admit, upon information and belief, the allegations of Paragraphs 1, 4,
and 5 of the Complaint.

3. Defendants admil the allegations of Paragraphs 2 and 3 of the Complaint.

4. Defendants deny the allegations of Paragraphs 6 and 7 of the Complaint.

5. Answering the allegations of Paragraph 8 of the Complaint, Defendants repeat
and reallege the foregoing.

6. Defendants deny so much of the allegations of Paragraph 9 of the Complaint as
can be construed to allege the property was purchased on May 7, 2010, and that the property

description includes “recorded in Berkeley County in Plat Cabinet P at Page 4A™ and admit the & /

1
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balance of the allegations. Further answering said Paragraph, Defendants are informed and
believe the deed was issued and the property purchased by Plaintiffs on March 12, 2010 and the
description contains the phrase “recorded in Berkeley County in Plat Cab, N at Page 392P.”

7. Defendants admit the allegations of Paragraphs 10 and 11 of the Complaint.

8. Defendants deny so much of the allegations of Paragraphs 12, 13, and 14 of the
Complaint as can be construed to ailege that Lisa Hostetler acted as a settlement agent, signed
any documents, or issued any title policies, or acted in any capacity at the Plaintiffs’ closing.

9. Defendants are without knowledge of and therefore deny the allegations of
Paragraph 15 of the Complaint.

10. Defendants admit the allegations of Paragraph 16 of the Complaint.

11.  Defendants admit the allegations of Paragraph 17 of the Complaint except that the
words “Ingress/Egress along the Northern boundary” should read “Ingress/Egress beginning on
the Northern boundary” and the words “L10, and L.17 should read “L10,and L11.”

12.  Defendants admit the allegations of Paragraphs 13 through 23 of the Complaint.

13.  Defendants admit the allegations of Paragraphs 24 through 28 of the Complaint.

14.  Defendants deny the allegations of Paragraph 29 and 30 of the Complaint.

15. Defendants are without knowledge of and therefore deny the allegations of
Paragraph 31 of the Complaint.

16.  Defendants deny the allegations of Paragraph 32 of the Complaint.

17.  Answering the allegations of Paragraph 33 of the Complaint, Defendants repeat

and reallege the foregoing.

18,  Defendants admit the allegations of Paragraph 34 of the Complaint, but deny any

damage to Plaintiffs.
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19.  Defendants admit the allegations of Paragraphs 35 and 36 of the Complaint.
20.  Defendants deny the allegations of Paragraphs 37 through 39 of the Complaint.
21.  Answering the allegations of Paragraph 40 of the Complaint, Defendants repeat

and reallege the foregoing.

22, Defendants admit an affidavit is attached, and deny all other allegations of

Paragraph 41 of the Complaint.
23.  Answering the allegations of Paragraph 42 of the Complaint, Defendants repeat

and reallege the foregoing.
24.  The allegations of Paragraphs 43 through 50 of the Complaint do not implicate

Defendants and therefore do not require an answer from Defendants, but if an answer is required,

Defendants deny the same.
FACTS COMMON TO AND INCORPORATED INTO ALL DEFENSES
25.  Plaintiffs own Lot 6B.
26.  The dominant property, if an easement exists, is Lot 6A.

FOR A SECOND DEFENSE
(Not the Real Party in Interest)

97.  Ronald L. Jones transferred all his right, title, and interest in the property at issue
to Gayle L. Jones by quit claim deed dated February 28, 2012 and filed in the Berkeley County
Register of Deeds office at Book 9344, page 315.

28.  Ronald L. Jones is not a real party in interest.

29.  Ronald L. Jones must be dismissed from this action.

30.  Asto Ronald L. Jones, Defendants plead lack of interest as a complete defense.

ROA 0297

/180080d08T0Z#3ASVYD - SYITd NOWWOD - AF1aANYIG - Nd 2G:Z 62 AeN 6T0Z - AT 114 ATIVOINOYLOT TS



ROA 0298

FOR A THIRD DEFENSE
(Statute of Limitations)

31.  Plaintiffs have owned the property continuously since March 12, 2010.

32.  Plaintiffs knew or should have known that there might exist an easement on their
own property.

33.  Plaintiffs have failed to bring their action within the three-year statute of
limitations.

34.  Defendants plead the statute of limitations as a complete defense.

FOR A FORTH DEFENSE
(Easement, If Any Such Exists, Is No Longer Enforceable So There Are No Damages)

35.  Plaintiffs house and garage was constructed no later than November 2006.

36.  Plaintiff’s fence was, upon information and belief, constructed no later than
November 2006.

37.  Plaintiff’s garage and fence completely block the purported 25-foot easement on
the East side of the property.

38.  Plaintiff’s fence on the West side of the property from the Fire Pit to the property
line was built no later than November 2006.

39.  Plaintiff’s fence on the West side of the property runs across the entire purported
easernent.

40.  Plaintiff’s garage and fences were continuously and are currently obstructing the
purported easement and were hostile to the use of the purported easement, were open to the view
of all who attempted to use the purported easement, were actually in place, were notorious, and

provided exclusive possession to Plaintiffs to the exclusion of all the world.
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41.  Plaintiff's garage and fences have been continuously in place for longer than 10
years.

42.  The owner of Lot 6A can no longer enforce any purported easement on Lot 6B.

43.  The owner of Lot 6A is estopped from attempling to enforce the purported
easement.

44.  Because there is no longer an enforceable easement, if ever there were one,
Plaintiff cannot assert any damages.

45,  Defendants plead no easement and therefore no damages as a complete defense.

FOR A FIFTH DEFENSE
(Purported Easement Never Existed)

46.  The granting clause in the deed from Coastal Plains Development Co., Inc. to
James J. Monaghan employs language that is confusing and contradictory.
47.  There was no grantee in the language Plaintiff relies upon.
48.  The language Plaintiff relies upon did not reserve or grant an easement.
49.  There is no easement to a third party prior to the deed to Monaghan.
50.  If Coastal Plains Development Co., Inc. was attempting to create an easement, it
failed 1o dos so.
51,  Coastal Plains Development Co., Inc. did not follow the requirement of the
common law.
52.  Any attempt to create an easement must follow the common law because the
common law is the controlling law regarding easements in South Carolina.
53.  Failure to follow the requirement of the common law is fatal to any attempt to

establish an easement.

54.  Defendants plead that no easement ever existed as a complete defense.
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FOR A SIXTH DEFENSE
(No Easement Existed)

§5.  There is no requirement for Lot 6A to have ingress and egress to any identifiable
reason on Lot 6B.

56. Lot 6A has access to the marsh on its own boundary.

57. Lot 6A has access to the outside world on its own boundary.

58.  An easement over Lot 6B is not necessary to the proper enjoyment of Lot 6A.

59.  The purported easement over Lot 6B is not required for the proper enjoyment of
Lot 6A.

60.  Defendants plead that no easement exists as a complete defense.

FOR AN SEVENTH DEFENSE
(Plaintiffs Cannot Show Damages)

61.  There is a grave on Lot 6B as shown by a gravestone.

62.  Plaintiffs closed on the house knowing that the gravestone existed on Lot 6B.

63.  Plaintiffs were aware that persons related to the deceased are entitled to come
onto their property to visit the grave of their relative.

64.  Plaintiffs waived any objection to having unknown numbers of strangers access
their property when they closed knowing of the marked grave on their new property.

65. A copy of the e-mail from Plaintiffs accepting the property with the gravestone is
attached as Exhibit “A.”

66.  Plaintiffs cannot show any damages from the owners of Lot 6A having access to
their property when they are willing to allow unknown numbers of complete strangers to access
their property.

67.  Defendants plead no damages as a complete defense.
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FOR AN EIGHTH DEFENSE
(Easement Waived)

68.  Plaintiff’s house, garage, and fences were constructed no later than November
2006.

69.  The owner of Lot 6A took possession of Lot 6A on or about May 4, 2006.

70.  The owner of Lot 6A could have observed the construction of the garage and
fences on Lot 6B.

71.  The owner of Lot 6A constructed the house on Lot 6A before February 7, 2007.

72.  Oninformation and belief, the owner of Lot 6A did not protest the construction of
the garage or the fences on Lot 6B at any time up to the present.

73.  The owner of Lot 6A has waived any claim to an easement across Lot 6B.

74.  Because the owner of Lot 6A has waived any claim to an easement, Plaintiffs
have suffered no damages.

75.  Defendants plead waiver of the easement by the dominant property owner as a

complete defense.

FOR A NINTH DEFENSE OF LISA HOSTETLER ALEXANDER
(Not tke Proper Party)

76.  Lisa Hostetler Alexander was not the supervising attarney in the closing of the lot

for Plaintiffs.

71.  Lisa Hostetler Alexander did not owe Plaintiffs any duty to give them legal advice

or 1o notify them of any easernent on their property.

78.  Lisa Hostetler Alexander pleads that she is not a proper party to this lawsuitas a

complete defense.

79.  Lisa Hostetler Alexander pleads lack of any duty as a complete defense.

ROA 0301

/180080d08T0Z#3ASVYD - SYITd NOWWOD - AF1aANYIG - Nd 2G:Z 62 AeN 6T0Z - AT 114 ATIVOINOYLOT TS



ROA 0302

FOR A TENTH DEFENSE
(SCRCP Rule 12(b)(7))

80.  Jones claims that the owners of Lot 6B have an easement over her property, Lot
6A.

81.  Rogers Townsend &Thomas, P.C. would affirmatively plead and show that the
ownets of Lot 6A either never had an easement or have waived the easement or are estopped to
claim an easement over Lot 6B.

82.  Adjudication of the existence vel non of the easement in this matter without
binding the owners of Lot 6B will fail to provide complete relief to the parties,

83.  The owners of Lot 6B should be joined in this action.

84.  This action should be dismissed for failure to join necessary parties or in the
alternative the necessary parties should be joined.

WHEREFORE, having fully answered, Defendants pray for judgment in their favor, for

costs, and for such other and further relief as the Court finds just and fair.

BRUNER, POWELL, WALL & LINS, LLC

Ao ] /5

Warren C. Powell, Jr. ,5 C. Bar No. 4525
P.O. Box 61110
Columbia, SC 29260
(803) 252-7693
Fax (803) 254-5719
owell@brunerpowell.com

Columbia, South Carclina

Junei, 2018
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) JUDICIAL CIRCUIT
COUNTY OF BERKELEY )
) CASENO.:2018.-CP-08-817
)
RONALD L. JONES, et al. ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
Vvs. )
)
Rogers Townsend & Thomas, PC, et al. )
Defendant. )
Plaintiff’s Attorney: Defendant’s Aftorney:
, Bar No. Warren C. Powell, Jr., Bar No. 4525
Address: Address:

PO Box 61110, Columbia SC 29260
Phone: 803-252-7693 Fax__ "
E-mail: BRobinson@BrunerPowell.comOther:

Phone: _____ Fax
E-mail: ____ Other:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIT)
[ JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and I

SECTION I: Hearing Information
Nature of Motion: Motion to Add Party
Estimated Time Needed: 45 min Court Reporter Needed: PIYESA_} NO
SECTION H: Motion/Order Type

B Written motion attached
[CJForm Motion/Order
I hereby move for relief or action set forth in the attached proposed order.

[[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter: _____
[T Other;
JUDGE’'S SECTION
[C] Motion Fee to be paid upon filing of the attached | JUDGECODE _____
order.
[] Other: . Date:
CLERK'S VERIFICATION

Collfcted by: Date Filed: [/D
OTION FEE COLLECTED: s_g,
CONTESTED — AMOUNT DUE: §

\89\ SCCA 233 (11/2003)

ROA 0304

-

June B, 201& S
Signature of Attorney for |_] Plaigkiff /] Defendant Date submittetd o X = .
SECTION III: Motion Fee Am, '=§ it
B PAID — AMOUNT: § MR = =
[ EXEMPT: [ Rule to Show Causs in Child or Spousal Support <guv ™~ i
(check reason) [] Domestic Abuse or Abuse and Neglect 250 » [T
[ Indigent Status [ ] State Agency v. Indigent Party z25 T O
[] Sexually Violent Predator Act Post-Conviction Relief <3<
[_] Motion for Stay in Bankruptcy 8~ 8
[ Motion for Publication  [] Motion for Execution (Rule 69, SCRCP) .
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE )
LANGLEY JONES, )
)
Plaintiffs, )
)
Vs, ) DEFENDANT ROGERS TOWNSEND &
) THOMAS, P.C.’S MOTION TO ADD
ROGERS TOWNSEND & THOMAS, P.C.,) APARTY
LISA HOSTETLER ALEXANDER, ) (SCRCP RULE 19(a))
C.PEABODY, and PEABODY & )
ASSOCIATES, INC,, )
)
Defendants. )
)

TO: ROBERT W.MARING, ESQUIRE, ATTORNEYS FOR THE PLAINTIFFS.
You will please take notice that defendant, R(;gers Townsend & Thomas, P.C., will,
by and through its undersigned attorney, move before the Court at the Courthouse, 300
California Avenue, Moncks Comer, South Carolina, in ten days or as soon thereafter as it can
be heard for an order making THOMAS HUGUENIN GAILLARD, as Trustee of The
Thomas Huguenin Gaillard Revocable Trust, Dated April 3, 2007, AND THOMAS W.
CONE, JR., as Trustee of The Thomas W. Cone, Jr. Revocable Trust, Dated April 3, 2007
parties plaintiff needed for a just adjudication under SCRCP Rule 19(a) as plaintiffs.
The grounds for the motion are set forth in a memorandum file contemporaneously

herewith.
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Movant attempted to consult with opposing counsel, as required by Rule 11, SCRCP, both by
telephone and by e-mail, but was unable to reach opposing counsel.

BRUNER, POWELL, WALL & MULLINS, LLC

&

Warren C. Powell, Jr.

P.0.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
well{@brunerpowell.com

S.C. Bar No. 4525

Columbia, South Carolina

June 2_, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE )
LANGLEY JONES, )
)
Plaintiffs, )
) MEMORANDUM IN SUPPORT OF
Vvs. ) DEFENDANT ROGERS TOWNSEND &
) THOMAS, P.C.’S MOTION TO ADD
ROGERS TOWNSEND & THOMAS, P.C.,) APARTY
LISA HOSTETLER ALEXANDER, ) {SCRCP RULE 19(a))
C. PEABODY, and PEABODY & )
ASSOCIATES, INC,, )
)
Defendants. )
)
THE FACTS

The plaintiffs (collectively “Jones”) purchased property on which Rogers Townsend &
Thomas, P.C. (“RT&T™) acted as the closing attorney in 2010. Jones claims to have discovered
an easement on the property of which it claims to have been unaware at the time of purchase.
Jones sued RT&T for failing to inform Jones of the easement prior to closing. RT&T issued a
policy of title insurance to Jones.

RT&T has or will enter defenses to the Jones claims. RT&T avers that the easement
being sued over is not legally viable, or that the dominant property holder has waived the
easement or that the dominant property holder is estopped to assert the easement.

The proposed new parties, THOMAS HUGUENIN GAILLARD, as Trustee of The
Thomas Huguenin Gaillard Revocable Trust, Dated April 3, 2007, and TH%JI:»/IAS V\g
CONE, JR., as Trustee of The Thomas W. Cone, Jr. Revocable Trust, Dat% zril

2007, are the owners of the dominant estate. <o

'I
4
Hd 21 NoP gl

ERTE
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THE LAW
Rule 19(a), SCRCP, allows either party to an existing lawsuit to join another
person if the joinder will not deprive the court of jurisdiction and if the absence of the
proposed party will prevent complete relief.
The dominant estate is the proper party to assert and defend an easement. Sheppard
v. Justin Enters., 373 S.C. 518, 646 S.E.2d 177 (Ct.App. 2007).
Under most circumstances, an order is not binding on a non-party. Pharr v. Canal

Ins. Co., 233 S.C. 266, 104 S.E.2d 394 (1959).

APPLICATION OF THE LAW TO THE FACTS

IfRT&T is successful in defending claims brought by Jones on the grounds that
the easement either does not exist or that it is unenforceable by waiver or estoppel,
complete relief will not be achieved thereby. If the unbound dominant property owner
asserts rights in the easement over the Jones property, Jones may bring an action against
the title insurer to defend Jones or enter suit against the alleged dominant estate holder,
which could Jead to additional actions against Movant, uniess completer is not afforded
here.

Including the dominant property owners in this lawsuit will afford complete
relief to all the parties because it will determine the status of the easement for both the
dominant and servient estates. Including the dominant property owners will not
prejudice Jones, because Jones contends that the alleged easement has caused her
damage and, of course, she has in interest in defeating or terminating the alleged

easement.
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CONCLUSION
The proposed new parties should be added as party defendants because they may
claim a purported easement to which Jones objects and which RT&T is challenging,
because they are needed for complete relief, and because adding them will not prejudice

any existing party.

BRUNER, POWELL, WALL & MULLINS, LLC

‘Warren C. Powell, Jr. S.C.Bar No. 4525
P.0.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
wpowell@brunerpowell.com

Columbia, South Carolina

June ‘Y , 2018
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s
FORM 4

STATE OF SOUTH CARQLINA JUDGMENT IN A CIVIL CASE
COUNTY OF BERKELEY CASE NUMBER 2018CP0800817
IN THE COURT OF COMMON PLEAS
Ronald L, Jones Rogers Townsend & Thomas

P.C. -7
PLAINTIFF(S) DEFENDANT(S)

Attorney for: [ Plaintiff [ Defendant.

Submitted by: O Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

O  JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried verdict reﬁemd —n

g DECISION BY THE COURT. This action came to trial or hearing before the court. The issues ha Heied «ﬁe&rd and a
decision rendered. [J wmmm

O  ACTION DISMISSED (CHECK R [0 Rule 12(b), SCRCP; 0O Rule EQEERCR.WM wit);
O Rule 43(k), SCRCP (Settled); 1 Other: éo -0 ' ]l

g ACTIONSTRICKEN (CHECK REASON): [ Rule 40(j) SCRCP; O Bankruptcy, f_
0O Binding arbitration, subject to right to restore to confirm, vacate or O Other: as U
modify arbitration award; Ex] e

O  STAYED DUE TO BANKRUPTCY }/

O  DISPOSITION OF AFPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 8

O Affirmed; [ Reversed; O Remanded; (O Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ Sce attached arder; (formal order ta follow) [ Statement of Judgment by the Court:
ORDER INFORMATION

Rogers Townsend & Thomas P.C.'s Motion to Add a Party is GRANTED. The Additional parties will be made a
Plaintiff pursuant to Rule 19 SCRCP.

This order [J ends X] does not end the case.
Additional Information for the Clerk:

dO8T0Z#3SVYO - SYITd NOWWOD - A313aMY3G - Wd 2G:2 62 AeN 6T0Z| AT 114 ANNMVYOINOY.LOT TS

INFORMATION FOR THE JUPGMENT INDEX
Complete this section below when the judgment affects title to resl or personal property or if any amount should be earolled. If ther
is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of Judgment Against dudgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amouut(s) below)

180080

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting pasty. Disputes concemning the amounts contained in this form
may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be cemputed such es interest or additional
taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title
abstractors ond researchers should refer to the official court order for judgment details.

E-Filing Note: I Hling counties, ¢ urt will electronically sign this form using a separate electronic signature page.

,/ 2122 8/6/18

CPFORMACm 4«'&’ ™. udties 7»38& Code 0AaTE VB

SCCA SCRCP Form 4C (Révised 2/17)
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7
Circuit Court Judge Perry M Buckner Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of June, 2018, and a copy mailed first class or placed in the appropriate attorney’s box onithe
day of June, 2018, to attorneys of record or to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter- Karen Andersen Mary P. Brown - Clerk of Court
Court Reporter;

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date a5 reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a capy
of the judgement to parties who are not E-Filers or who are appearing pro se, See Rule 77(d), SCRCP.

ADDITJONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C {Revised 2/17)
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Jary J Hulst

From: Jary J Hulst

Sent: Friday, March 22, 2019 1:31 PM

To: Warren Powell; ryan.earhart@earhartoverstreet.com

Cc: Shanna H Saulisbury; Robert Maring

Subject: Ronald L Jones, Gayle Langley Jones, and Thomas H Gillard and Thomas Cone, as
trustees v Rogers Townsend & Thomas, PC et al,, Civil Action Number 2018-CP-08-817

Attachments: Recorded Agreement-Gaillard, Cone and Jones 3.22.19.PDF

Follow Up Flag: Follow up

Flag Status: Flagged

Warren and Ryan:

Altached is a copy of the recorded Access, Maintenance and Joint Dock Use agreement that was recently executed by
the my clients and Gaye Jones. Accordingly, the purported easement at issue in this case has been terminated and
replaced by the new easement described in this instrument, and my clients no longer have any possible interest in the
outcome of this case.

Please advise whether you will consent to an order releasing them as nominal plaintiffs in this action.
Your anticipated cooperation is greatly appreciated.

J. Jay Hulst

Williams & Hulst, LLC
P.C. Box 1288

Moncks Corner, SC 29461
(B43) 761-8232

jjh@williamsandhulst.com

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This communication may contain
information which is proprietary, privileged, confidential, or otherwise legally exempt from disclosure. If you are not the
named addressee, you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you
have received this message in error, please notify the sender immediately either by phone at (843) 761-8232 or reply to
this email and delete all copies of this message.
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CYNTHIA B FORTE

BERKELEY COUNTY

REGISTER OF DEEDS
Po Box 6122 ~ Moncks Corner, SC 29461 (843) 719-4084

*** THIS PAGE IS PART OF THE INSTRUMENT - DO NOT REMOVE ***

Instrument #: 2019009110

Receipt Number: 121752 Return To: WILLIAMS & HULST

Recorded As: AGREEMENT PO BOX 1288

Recorded On: March 22, 2019 MONCKS CORNER, SC, 29461
Recorded At: 11:55:23 AM Recelved From:  WILLIAMS & HULST

Recorded By: LYNETTE SHELTON Partias:

Book/Page; RB 2977. 604 - 818 Direct- JONES GAYE L

Total Pagas: 13 Indirect- THOMAS HUGUENIN GAILLARD REVOCABLE

*¥* EXAMINED AND CHARGED AS FOLLOWS ***

Recording Fee: $16.00
Tax Charge: $0.00

SR Gt B Sbote

Cynthia B Forte - Register of Deods
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STATE OF SOUTII CAROLINA )
) ACCESS, MAINTENANCE AND
COUNTY OF BERKELEY ) JOINT DOCK USE AGREEMENT

THIS ACCESS, MAINTENANCE AND JOINT DOCK USE AGREEMENT (this
“Agreement”) is made as of this {5 day of MARSY, 2019, by and betwcen Gaye L. Jones
(“Jones™), as grantor. and Thomas Huguenin Gaillard, as Trustce of the Thomas Huguenin
Gaillard Revocable Trust dated April 3. 2007, and Thomas W. Cone. Jr., as [rustee of the
Thomas W. Cone, Jr.. Revocable Trust dated April 3, 2007 (collectively. “Gaillard and Cone™),

as granlees.

WITNESSETH:

WHIEREAS. Jones is the owner of that certain real property located in Berkeley County.
South Carolina, designated as Lot 6B, Berkeley County TMS No. 263-00-03-079. as more
particularly described by that certain Quit Claim Deed dated February 28. 2012 and recorded on
March 2, 2012 in the Berkeley County Register of Deeds Office ("ROD™) in Book 9344. at Page
314. and as shown on that certain plat entitled “Plat Showing a Subdivision of Lot 6. “Riverview
Village™, Creating Lot 6A and Lot 6B, Situated as Shown on Road S-8-33. in Wando. Berkeley
County, South Carolina, Presently Owned by David E. Hatchell and Joseph Bartone™ dated
March 17. 2003, prepared by Charles F. Dawley, Jr., R.L.S. and recorded March 22. 2003 in the
ROD in Plat Cabinet Q at page 357A (“Lot 6 Subdivision Plat™). and in that Plat dated March 24.
2010 recorded in the ROD in Plat Cabinet N at Page 392P. and as more particularly described in
Exhibit “A™ attached hereto and incorporated herein by reference (the “Jones Property™); and

WHEREAS. Gaillard and Cone are the owners of certain real property located in
Berheley County, South Carolina. known as Lot GA. Berkeley County TMS No. 263-00-03-068.
as more particularly described by that certain deed dated May 2. 2011 and recorded on May 6.
2011 in the ROD in Book 8923 al Page 11, and as shown on the Lot 6 Subdivision Mlat and as
more particularly described in Exhibit *B” attached hereto and incorporated herein by reference

{the Gaillard and Cone Propertv™): and

WIHERLAS. at the request of Jones and Gaillard and Cone. an ~"Easement Plat of a 10°
Private Ingress'Egress & Access Easement through Lot 6B™ has been prepared by Thomas &
Huton dated January 23, 2017. a copy of which is attached hercto as Exhibit “C” and
incorporated by reference herein (the “Easement Plat™): and

WHEREAS. Jones is the owner of that portion of Lot 6B where a “New Private 107
Ingress'Legress & Access Easement™ is focated within that part of the area of Lot 6B as shown
and delincated on the Easement Plat (this area of Lot 6B hercinalter relerred to as
“Ineress Evress & Access Easement Area™): and

WIHEREAS. Jones desires to grant 1o Gaillard and Cone. their heirs. successors.
successors-in-litle and assigns. a non-exclusive. permanent. perpetual. ransmissible. appurtenant
ingress. ceress. and access casement and right-of-way. ten (10) fect in width. upon. over and

WHBD L S 15999845, |
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ROA 0317

across the Ingress/Cyress & Access Casement Area lor the purpose of access. ingress and egress
10 the Joint Dock (as defined herein), which easement shall run with the title 10 the Jones
Property and the Gaillard and Cone Property; and

WIIEREAS. the parties desire to terminate a "25 Ingress/Egress Easement purporiedly over
Lot 6B in favor of owners and successors of Lot 6A as described in that ~Title to Real Estate™
dated April 8. 2005 and recorded on August 3, 2005 in the Berkeley County Register of Deeds
Office in Book 4887, at Page 65 (“Old Purported Easement™). inasmuch as the Old Purported
Easement is being replaced with the Dock Access Easement (as defined herein) and other rights
granted to Gaillard and Cone by this Apreement

WHEREAS. the partics desire 1o construct a joint dock (the “Joint Dock™) for the joint and
shared use by the present or future owner(s) of the Jones Properly and the Gaillard and Cone
Property in accordance with the terms and provisions of the joint dock permit therefor issued by
the South Carolina Department of Health and Environmental Control. Office of Ocean and Coastal
Resource Management (“QCRM™), Permit No. OCRM-01-732-R (the “Deck Permit™). and upon
the terms and conditions more particularly set forth herein; and

NOW, THEREFORE, for and in consideration of the premises. the mutal benefits
accomplished hereby and the sum of Five and 00/100 (35.00) Dollars paid to each other. in hand
paid. the receipt of which is hereby acknowledged, and for other good and valuable
consideration. the receipt. odequacy and sufficiency of which arc hercby expressly
acknowledged. the parties agree as follows:

1. Grant of Dock Access Easement. Jones does hereby grant to Gaillard and Cone. their
heirs. successors. successors-in-title. invitees. licensees. lessces and assigns. a non-exclusive.
permanent. perpetual. transmissible. appurtenant ingress. egress. and access casement and right-
of-way. ten (10} feet in width. upon. over and across the Ingress/Fgress & Access Easement Area
for the purpose of providing pedestrian and golf cart access. ingress and cgress as shown on the
Easement Plat to be used jointly and in common with Jones and her family. successors. heirs.
assigns. invitees. licensees and lessees for full use and enjoyment in the Ingress/Egress & Access
Fasement Arca in any manner not inconsistent with the rights granted herein ("Dock Access
Easement™). subject. howeser. to the terms and conditions set forth herein. The Parties may also
use the Ingress/ligress & Access Easement Area temporarily 10 allow the parties and their
independent contractors to construct. maintain. repair and replace the Joint Dock

TO HAVE AND TO HOLD. all and singular. subjeet 10 terms and conditions set lorth
herein. the aforesaid Dock Access Easement. unto Gaillard and Cone. their heirs. successors.
successors-in-title and assigns. forever.

2. Joint Doch Construction. On or before April 13. 2018. Jones and Gaillard and Cone
(cach a ~Party™ and collectively. the “Panies™) agree to commence construction or cause the
commencement ol constiuction of the Joint Dock in accordance with the terms amd provisions of
the Doch Permil. the cost of which shall be split between the Parties as {ullows: Jones: 50%o:
Gaillard and Cone: 50%. Once construction of the Joint Dock commences. such construction
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shall be expeditiously continued until construction the Joint Dock has been completed. lien frec.
in accordance with the terms and provisions of the Dock Permit,

3. Joint Use and Maintenance of the Joint Dock. Except as otherwise provided herein. the
Parties agrec that they will share jointly in ownership and use of the Joint Dock. The Parties
agree lo share jointly in the cost and expense of the Joint Doch, including but not limited 10
construction, maintenance. repair, insurance, taxes, utilities, permitting fecs. repair and
replacement of the Joint Dock, including the pier head and the floating dock. The Joint Dock
shall be construcied and maintained by the Parties in conformance with the Dock Permit and all
applicable OCRM rules, regulations and requirements. The floating dock shall be shared as
follows: Jones shall have the exclusive use of one-half of the river side of the floating dock and
one-half of the shore side of the {loating dock; Gaillard and Cone shall have the exclusive use of
the remaining one-half of the river side of the floating dock and the remaining onc-half of the
shore side of the floating dock. In the event the Joint Dock (including. without limitation. the
pier head and foating dock) is damaged or destroyed by fire. storm or other casualty. all repair
and/or reconstruction costs shall be shared equally by the Parties. their heirs. successors.
successors-in-tille and assigns.

4, Use and Maintenance of the Ingress/Eeress Easement Arca. Except as to the rights
herein granted. the Parties shall have the full use and control of the Ingress/Egress & Access

Lasement Area. The Partics agree that they will make no use of the Ingress/IEgress & Access
l-asement Area which is inconsistent with the uses and the purposes for which the Dock Access
L:asement has been granted and created. and without limiting the gencrality of this provision. the
Parties ugree that no obstructions and no parked cars or permanent structures such as buildings.
sheds and ather structures shall be placed upon or within the Ingress/Tgress & Access Casement
Area at any time. Jones. at Jones’ sole cost and cxpense. agrees to remove the existing water
well or any other obstruction located within the Ingress/Egress Lasement Area which would
present the use and enjoy ment of the Dock Access Easement by the Parties hereto. The Parties
agree to joimly restore the Ingress/Egress & Access Casement Area to its original condition. to
the extent reasonably possible. including any landscaping or other improvements on the
Ingress/Cgress & Access Fasement Arca which are damaged. disturbed or destroyved by reason of
any excavation. construction. reconstruction, maintenance or other use of the Ingress/ Cgress &
Access Fasement Area. The Panties, for themselves, and lor their heirs. successors. successors-in-
title and assigns. agree 10 be jointly responsible for the upkeep. care. maintenance, and sen icing of
the Ingress/Egress & Access Easement Area to the extent any maintenance. care, and upkeep are
warranted. in a good. safe and workmanlike manner. and 1o keep the same in goud condition and
repair. without any liens against the Ingress/Cgress & Access Casement Area or Jones” adjoining
property.  The Parties jointly agree to restore. at their expense. the Ingress Egress & Access
Easement Arca to its original condition. insofor as reasonably possible. immediately after any
maintenunce. repair or replacement work is finished. Neither Party shall intetfere with the use of
the Ingress'igress & Access Easement Area by the other Party or Parties. their familics.
successers. successors-in-title. heirs. assigns. inviices. licensces and lessees. Gaillurd and Cone
agree and understand that the Ingress/Egress & Access Easement Area shall ot be paved or
otherwise altered trom its natural state unless otherwise approved in w ming by Jones. n her
reasonable discretion. Notwithstanding the foregoing. the Parties may grade the Ingress Egress
& Access Fasement Area 1o the extent necessary for the safe and effective use of samie. Any
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excessive noise within the Ingress/Egress & Access Easement or on the Joint Dock shall be
strictly prohibited.

3. Relocution of Inpress/Egress & Access Casement Arca. Jones may relocate the
Ingress/L-gress & Access Casemem Area at her expense and in her reasonable discretion, in the

event Grantor desires to utilize further or differcntly the Jones Property of which the
Ingress/Ligress & Access Easement Area is a par, provided that the essential purpose of the
Dock Access Easement is not aliered and further provided that the access granted herein is not
materially impaired by such relocation.

6. Termination of Old Purported Easement.  Gaillard and Cone have
remised,quitclaimed, terminated. cancelled and forever released, and by these presents do hercby

remise. quitclaim. terminate, cancel and forever release unto Jones, her heirs and assigns. all of
Gaillard and Cone’s right, title and interest. if any. in and to the Old Purported Fasement,
inasmuch as the Old Purported Easement is being replaced with the Doack Access Easement und
other rights granted to Gaillard and Cone by this Agreement.

7. Remedies. Should any Party breach its covenants and agreements contained herein. or
should payment lor any shared costs or expenses not be made in full to the other Party or Parties
within thirty (30) days of service of notice as herein provided. then, in such event. the defaulting
Party shall forfeit al! rights 1o use the Joint Dock, together with any pier, pierhead. gangway s and
Noating docks as may cxist on the Joint Dock, unless and until the payments due hereunder are
properly paid with interest at the rate of one and one-half (1 1/2%) percent per month following
expiration ol the thirty (30) day notice period. The nondefaulting Party shall also have the right
to seek any other legal or cquitable remedy as a result of such default. including the right to place
a lien on the defuukiing Party's lot to secure payment of delinquent costs and UXpenses.

8. Indemnification and Insurance. Ench Party agrecs o defend and indemnily the other
Party. including their successors, heirs, assigns. respective agents. lessees. invitees. and
licensees. and hold cach other harmless from and against any and all claims. demands. actions.
causes ol action. damages. liens. losses, liabilities, fines. penalties. costs and vxpenses. including
attorne)s” fees and court costs. caused by or in any way attributable 10 the negligence. gross
negligence of willfulness of such indemnitor. or the exercise of any of the rights herein granted
or the breach or delault of any of the conditions and covenants herein.  The Partics agree to
Jointly maintain hHability insurance on the Joim Dock in an amount not tess than $1.000.000 per
occurrence. the cost of which shall be a common expense shared jointly by the Partics. The
Partics shall alt be listed as named insureds in such Jiability insurance policy.

9. Notice. Notice by one Party 1o the other Party or Parties shall be given either by
registered mail. return receipt requested. overnight delivery. or by hand-delivery 1o the address
provided by such Lot Owner. or if no address is provided. then 10 the residence located on the
dones Property or the Gaillard and Cone Property. as the case may be. Service of notice shall be
deemed effective on the date of deposit with the United States Postal Service. or deposit with a
national overnight carricr. and/or date of hand delivery.

10.  Amendment. This Agreement may be amended only by written instrument duly executed
by the Partics. their heirs, successors. successors-in-title and permitted assigns.
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1. Miscellaneous. This Easement is solety for the benefit of the Gaillard and Cone Property
that adjoins the Ingress/Egress & Access Easement Area. and may not be assigned by Gaillard
and Conc or used by them to benelit other property. The rights. interests and obligations of this
Agreement shall run with Gaillard and Cone Property and the Joncs Property. and shall be
binding upon and inure to the benefit of Jones, her heirs, successors, successars-in-title. assigns,
grantees and representatives and Gaillard and Cone and their heirs, successors. successors-in-

title, assigns. grantees and representatives. This Agreement shall be poverned by the laws of the
State of South Carolina.

12.  Counterparts. This Agreement may be executed in multiple counterparts. cach of which
shall serve as an original for all purposes, but all copics shall constitute but one and the same
Agreement. binding on all Parties hereto, whether or not each counterpart is executed by all
Parties herelo, so leng as each Party herclo has executed one or more counterparts hercof.

(this space left intentionally blank: signainre pages to follow )
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IN WI SS WHEREOF, the undersigned have signed this AGREEMENT this
1S Phay of elorwen (2019,

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

Gaye L. Jones

()G/I s (SEAL)
v, =~

STATE OF SOUTH CAROLINA )

) ACKNOWLEDGMENT
COUNTY OF Berkals 4 )

L. 2@‘91/‘4‘ b'M’\\'\{ Notary Public for the State of South Carolina do

hereby certify that Gaye L. Jones. persohally appeared before me this day and acknowledged the
due execution of the foregoing instrument.

Witness my hand and official seal this

of P -O(Q

. 2019.

Nogdry Public for South Caroli

My Commission Expires: ) 2~ Y2 §
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IN WITNESS WHEREOF. the undersigned have signed this AGRELMENT thy
& day of Matett 2019

SIGNED. SEALED AND DELIVERED
IN THE. PRESFN -0 :
Thomas Huguenin Gaillard, as Trustee of the

Thomas Huguenin Gaillard Revocable Trust
dated April 3, 2007

W ER M %MW S L)

STATE OF SOUTH CAROLINA )

) A KNOWLLDGMLNT
COUNTY OF Chlnrlestan )

l, _Tammy =% Grdfin » Notary Public for the State of South arohni do
hereby certify that Thomas Huguenin Gaillard, as Trustee of the Thomas Huguenin Gaillard
Revocable Trust dated April 3, 2007, personally appeared before me thi  dav and
rwchnowledged the due execution of the foregoing instrument.

Witness my hand and official scal this the )5'”' day of ﬂz_ffd& . 2019

Noli{) Pum' : for S.oulh Carolina

My Commission Expires: 'f) 1 [—‘3

Notaty Public: ot Garoi
wo«m% Expires
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IN WITNESS WHEREOF, the under igned have signed this AGREEMENT this
IS day of M&M . 2019,

SIGNED. SEALED AND DELIVERED
IN THE PRESENCE OF:
Thomas W. Cone, Jr., as Trustee of the Thomas

W. Cone, Jr., Revocable Trust dated April 3,
2007

lk')w Wﬂ\ _ SIAL
ey f Hlforss

STATE OF SOUTII CAROLINA )

) ACKNOWLLCDGMENT
COUNTY OF _¢harieston )

. _Tammy 5 6eflin Notary Public for the State of South Carolina do
hereby certify that Thomas W. Cong, Jr., as Trustee of the Thomas W. Cone, Jr., Revocable
Trust dated April 3, 2007, personally appearcd before me this day and achnowledged the due
exccution of the foregoing instrument.

Witness my hand and official seal this the /54,' day of Haieh 2019,

e

Notary Pub ¢ for South C rolina
My Commission kxpires: \’/7 1}3

8,
"ﬁwfuﬂh.o s;z Cariing
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EXHIBIT “A”
DESCRIPTION OF THE JONES PROPERTY

All that lot. piece. or parcel of land. including any and all improvements thereon. situate, lying and
bearing near Cainhoy North of Wando River, Berkeley County, South Carolina and being swom
and designaled as lot 6B on a plat entitled "plat showing a subdivision of lot 6,"Riverview Village"
creating lot 6-A and 6-B situation as shown Road S-8-33, in Wando, Berkeley County, South
Carolina. Being mare specifically shown and designated on a plat made for Gaye Langley Jones and
Ronald L Jones by Peabody and Associates, Inc. dated March 24, 2010 and recorded in Berkeley
County in Plat Cabinet N at Page 392P. Reference to said latter plat is hereby craved for a more
complete description as to distances, courses, meets and bounds.
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EXHIBIT “B"
DESCRIPTION OF THE GAILLARD AND CONE PROPERTY

All that certain lot. picce or parcel of land, including any and all improvements thereon. situate.
lying and being ncar Cainhoy. North of Wando River, Berheley County, SC. and being shown
and designated as “LOT 6A. NEW AREA 47,840 SQ. FT., 1.10 ACRE" on a plat entitled “"LOT
4, LOT 5, LOT GA. RIVERVIEW VILLAGE, 124, 130 & 137 MEMES WAY" dated May 11.
2015, prepared by Matthew E. McBeath, PLS. recorded in the Register of Deeds for Berkeley
County. SC on June 8, 2015, in Plat Cabinet §, at Page 138-A, reference to which is hereby
craved for a more complete description as to distances, courses, metes and bounds.

TMS No. 263-00-03-066
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

EXHIBIT *C*
EASEMENT PLAT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO.: 2018-CP-08-817
RONALD L.JONES and GAYE )
LANGLEY JONES, THOMAS )
HUGUENIN GAILLARD, as Trustee of )
The Thomas Huguenin Gaillard )
Revocable Trust, and THOMAS W, )
CONE, JR., as Trustee of The Thomas ) PLAINTIFFS THOMAS HUGUENIN
W. Cone, Jr., Revocable Trust, ) GAILLARD AND THOMAS W. CONE,
) JR.’S MOTION FOR NON-JOINDER
Plaintiffs, ) PURSUANT TO RULE 21 SCRCP
)
\'A )
)
ROGERS TOWNSEND & THOMAS, )
P.C.; LISA HOSTETLER; )
ALEXANDER C. PEABODY; and, )
PEABODY & ASSOCIATES, INC., )
)
Defendants. )
)

TO: WARREN C.POWELL, JR.,, ATTORNEY FOR DEFENDANTS ROGERS
TOWNSEND & THOMAS, P.C. and LISA HOSTETLER, RYAN A. EARHART,
ATTORNEY FOR DEFENDANTS ALEXANDER C. PEABODY, and PEABODY &
ASSOCIATES, INC.

YOU WILL PLEASE TAKE NOTICE that ten (10) days after the service of this
Notice upon you or as soon thereafter as counsel may be heard, the undersigned attorney
for Plaintiffs Thomas Huguenin Gaillard, as Trustee of the Thomas Huguenin Gaillard
Revocable Trust, and Thomas W. Cone, Jr., as Trustee of the Thomas W. Cone, Jr.,
Revocable Trust (hereinafter “Gaillard and Cone™), will move before the presiding Judge

of the Berkeley County Court of Common Pleas for an Order releasing them as involuntary

plaintiffs in the above cited action pursuant to Rule 21 of the South Carolina Rules of Civil

2180080d381L02#3SVD - SYI1d NOWWOD - A3T13MY3E - WY §5.01 62 '8N 6102 - G314 ATIVIINOHLO3T3
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Procedure. Plaintiffs’ motion is based upon the arguments and authorities below and the
pleadings, exhibits, affidavits, other admissible evidence, applicable common law and
statutory law and any memorandum of law or further supporting documentation provided
ta this Court.
FACTUAL BACKGROUND

Plaintiffs Ronald L. Jones and Gaye Langley Jones (hereinafter “Jones™) purchased
property at issue in this case in 2010. Jones alleges that Defendants Rogers Townsend &
Thomas, P.C. (“RTT™) acted as closing counsel. Jones further alleges that they discovered
an easement on the property that they not made unaware of at the time of purchase. Jones
sued RTT, the closing attorney Lisa Hostetler, and the surveyor Alexander C. Peabody and
Peabody & Associates, Inc. (“Peabody’) for damages based on the various causes of action
set forth in their Complaint.

OnJune 12, 2018 counsel for RTT filed a Motion to Add a Party under SCRCP Rule
19(a) and also filed a Memorandum in Support of Defendant RTT’s Motion to Add a Party.
RTT contended in its Memorandum that the proposed new parties, Gaillard and Cone, were
the owners of the dominant estate and that the dominant estate was the proper party to
assert and defend an easement. RTT further contended that the easement being sued over
was not legally viable, or that the dominant property holder had waived the easement or
that the dominant property holder was estopped to assert the easement. RTT argued that
(aillard and Cone be added as parties to the action because if RTT prevailed in its defenses,
Gaillard and Cone, as non-parties, might still claim rights under the purported easement

because they might not be bound by any adverse ruling regarding the easement in this case.

2
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RTT’s Mation was heard before the Honorable Perry M. Buckner. Cone and
Gaillard were not provided with notice of the hearing. Judge Buckner issued a Form 4
Order dated August 6, 2018 and filed with the clerk on August 13, 2018, granting RTT’s
motion to add Gaillard and Cone as parties to this action.

BASIS FOR GRANT OF MOTION

Since the issuance of Judge Buckner’s Order, Jones, Gaillard and Cone have entered
into an Access, Maintenance and Joint Dock Use Agreement (hercinafter, the
“Agreement”) that has been recorded with the Berkeley County Register of Deeds Office
in Book RB2977 at Page 604, (A true and correct copy of the Agreement is attached hereto
as Exhibit A.) The terms of the Agreement terminate the purported easement at issue in
this case and provides that Gaillard and Cone relinquish any interest they may have had in
that easement. Accordingly, Gaillard and Cone no longer have any interest in the outcome
of this case and there is no basis for keeping them in this action as parties. Counsel for
Defendants have been provided with a recorded copy of the Agreement.

SCRCP Rule 21 provides that parties may be dropped or added by order of the court
on motion of any party or of its own initiative at any stage of the action and on such terms
as are just. Gaillard and Cone are being forced to spend time and money participating as
Plaintiffs in an action where they have asserted no claim and have had no claims asserted
against them. Because the basis for adding Gaillard and Cone as parties to this action no
longer exist, it is reasonable and just that they be released as parties to this action. Their

continued forced participation in this action as parties is unfair and unjust.
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Gaillard and Cone, by and through their undersigned counsel, requested that
Defendants consent to an order releasing them as nominal plaintiffs in this action. Ryan
Earhart, counsel for Peabody, agreed to stipulate to Gaillard and Cone's dismissal from
this action. Warren Powell, counsel for RTT and Lisa Hostetler has refused to stipulate.
The basis for Mr. Powell’s refusal is set forth in his email attached hereto as Exhibit B.

Counsel for Gaillard and Cone has consulted with opposing counsel as required by

Rule 11, SCRCP prior to the filing of this motion.

Based on the foregoing, Plaintiffs Gaillard and Cone ask that the Court issue an

CONCLUSION

Order releasing them as Plaintiffs in this action.

Dated: March 28, 2019

WILLIAMS AND HULST, LLC

Is] 0. fay Futet

J. Jay Hulst

P.O. Box 1288

Moncks Comer, SC 29461
(843) 761-8232 phone
(843) 899-5834 fax
jih@williamsandhulst.com

ATTORNEYS FOR PLAINTIFFS
THOMAS W. CONE, IR., AND
THOMAS HUGUENIN GAILLARD

ROA 0332
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CYNTHIA B FORTE

BERKELEY COUNTY

REGISTER OF DEEDS
Po Box 6122 ~ Moncks Corner, SC 29461 (843) 719-4084

ROA 0334

*** THIS PAGE IS PART OF THE INSTRUMENT - DO NOT REMOVE ***

(T G

Instrument #: 2019009110

Recelpt Number: 121752 Return To: WILLIAMS & HULST

Recorded As: AGREEMENT PO BOX 1288

Recorded On: March 22, 2019 MONCKS CORNER SC 29461
Recorded At: 11:556:23 AM Received From:  WILLIAMS & HULST

Recorded By: LYNETTE SHELTON Parties:

Book/Page: RB 2877: 604 - 616 Direct- JONES GAYE L

Total Pages: 13 Indirect- THOMAS HUGUENIN GAILLARD REVVOCABLE

**% EXAMINED AND CHARGED AS FOLLOWS ***

Recording Fee: $18.00
Tax Charge: $0.00
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STATE OF SOUTH CAROLINA )
) ACCESS, MAINTENANCE AND
COUNTY OF BERKELLEY ) JOINT DOCK USE AGREEMENT

THIS ACCESS. MAINTENANCE AND JOINT DOCK USE AGREEMLNT (this
“Agreement”) is made as of this S day of MARAY, 2019, by and between Gaye L. Jones
{~Jones™). as grantor, and Thomas Huguenin Gaillard, as Trusice of the Thomas Huguenin
Gaillard Revocable Trust dated April 3. 2007, and Thomas W. Cone. Jr.. as Trustce of the
Thomas W. Cone, Jr.. Revocable Trust dated April 3, 2007 (collectively. “Gailiard and Cong™),
as grantecs.

WITNESSETII:

WIHIEREAS. Jones is the owner of that certain real property located in Berkeley County.
Souwth Carolina, designaled as Lot 6B, Berkeley County TMS No. 263-00-03-079, as more
particularly described by that certain Quit Claim Deed dated February 28, 2012 and recorded on
March 2. 2012 in the Berkeley County Register of Deeds Office (“ROD™) in Book 9344, at Page
314. and as shown on that certain plat entitied “Plat Showing a Subdivision of Lot 6. “Riverview
Village™. Creating Lot 6A and Lot 6B, Situated as Shown on Road S-8-33. in Wando. Berkeley
County. South Carolina, Presently Owned by David E. llatchell and Joseph Bartone™ dated
March 17, 2005, prepared by Charles F. Dawley. fr., R.L.S. and recorded March 22. 2003 in the
ROD in Plat Cabinet Q at page 357A (“Lot 6 Subdivision Plat™), and in that Plat dated March 24.
2010 recorded in the ROD in Plat Cabinet N at Page 392P. and as more particularly described in
Exhibit “A" attached hereto and incorporated herein by reference (the “Jones Propertv™); and

WHIEREAS. Gaillard and Cone are the owners of cerlain real property located in
Berheley County, South Carolina. known as Lot 6A. Berheley County TMS No. 263-00-03-068.
as more particularly described by that certain deed dated May 2. 2011 and recorded on May 6.
2011 in the ROD in Book 8923 at Page 11, and as shown on the Lot 6 Subdivision Plat and as
more particularly described in Exhibit “B” attached hereto and incorporated herein by reference

(the ~Gaillard and Cone Properiv™): and

WIEREAS. at the request of Jones and Gaillard and Cone. an “Easement Plat of a 10°
Private Ingress/Egress & Access Lasement through Lot 6B has been prepared by Thomas &
Hutton dated January 25, 2017. a copy of which is attached hereto as Exhibit “C" and
incorporaled by reference herein (the ~Easement Plai™): and

WIIEREAS. Jones is the owner of that portion of Lot 68 where a “New Private 10°
Ingress/Lgress & Access Enscment”™ is located within that part of the area of Lot 6B as shown
and delincated on the Easement Plat (this area of Lot 6B hercinafier referred 1o as

“Ingress Eoress & Access Easement Area™): and
WHEREAS. Jones desires 10 grant to Gaillard and Cone. their heirs.  successors.

successors-in-title and assigns. a non-exclusive. permanent. perpetual. transmissible. appuricnant
ingress. cgress. and access easement and right-of-way. ten (10) feet in width. upon. over and

WHE L S) 13998uag)
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across the Ingress/Egress & Access Easement Area for the purpose ol access. ingress and egress
lo the Joint Dock (as defined herein). which easement shall run with the title 10 the Jones
Property and the Gaillard and Cone Property; and

WHEREAS. the panties desire to terminate a “25 Ingress/Egress Easement purportedly over
Lot 6B in favor of owners and successors of Lot 6A as described in that ~Title to Real Estate™
dated April 8. 2005 and recorded on August 3, 2005 in the Berkeley County Register of Deeds
Office in Book 4887, at Page 65 (~Old Purported Easement™). inusmuch as the Oid Purported
Caosement is being replaced with the Dock Access Easement (as defined herein) and other rights
granied to Gaillard and Cone by this Agreement

WHEREAS. the parties desire to construct a joint dock (the *Joint Dock™) for the joint and
shared use by the present or future owner(s) of the Jones Property and the Gaillard and Cone
Property in accordance with the terms and provisions of the joint dock permit therefor issued by
the South Carolina Department of Health and Environmental Control. OfTice of Ocean and Coastal
Resource Management (“"OCRM™), Permit No. OCRM-01-732-R (the ~Dock Pemit”). and upon
the lerms and conditions more particularly set forth herein; and

NOW, THEREFORE, for and in consideration of the premises. the mutual benefits
accomplished hereby and the sum of Five and 00/100 ($3.00) Dollars paid to each other. in hand
paid. the receipt of which is hereby acknowledged, and for other good and valuable
consideration. the reccipt. adequacy and sufficiency of which arc hereby  expressly
acknowledged. the parties agree as follows:

1. Grant of Dock Access Easement. Jones does hereby grant to Gaillard and Cone. their
heirs, successors. successors-in-title, invitees, licensees. lessees and assigns, u non-exclusive.
permanent, perpetual. transmissible, appurtcnant ingress. egress. and aceess easement and right-
of-way. ten (10) feet in width. upon. over and across the Ingress/|-gress & Access Easement Area
for the purpesc ol providing pedestrian and golf cart access. ingress and cgress as shown on the
Easement Plat to be used jointly and in common with Jones and her family. successors. heirs.
assigns. invitees. licensees and lessees for full use and enjoyment in the Ingress/Egress & Access
Fasement Arca in any manner not inconsistent with the rights granted herein (“Dock Access
Easement”). subject. however. to the terms and conditions set forth herein. The Partics may also
use the Ingress/l-gress & Access Easement Area temporarily 1o allow the parties and their
independent contractors to construct. maintain. repair and replace the Joint Dock.

IO HAVE AND TO HOLD. all and singular. subject to terms and conditions set lorth
herein. the aforesaid Doch Access Easement. unto Gaillard and Cone. their heirs. successors.
successors-in-litle and assigns. forever.

2. doimt Dock Construction. On or before April 13, 2018. Jones and Gaillard and Cone
(each a “Partv™ and collectively. the ~Pgriies™) apree to commence construction or cause the

commencement ol construction of the Joint Dock in accordance with the terms and provisions of

the Doch Permit. the cost of which shall be split between the Panties as lollows: Jones: 50%4:
Gaillard and Cone: 30%. Onee construction of the Joint Dock commences. such construction
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shall be expeditiously continued until construction the Joint Dock has been completed. lien free.
in aecordance with the terms and provisions of the Dock Permit.

3. Joint Use and Maintenance of the Joint Dock. Except as otherwisc provided herein. the
Parties agree that they will share jointly in ownership and use of the Joint Dock. The Partics
apree (o share jointly in the cost and expense of the Joint Dock, including but not limited (o
construction, maintenance, repair, insurance. taxes, utilities, permilting fces. repair and
replacement of the Joint Dock, including the pier head and the floating dack. The Joint Dock
shall be constructed and maintained by the Parties in conformance with the Dock Permit and all
applicable OCRM rules, regulations and requirements. The floating dock shall be shared as
follows: Joncs shall have the exclusive use of one-half of the river side of the floating dock and
one-half of the shore side of the Noating dock; Gaillard and Cone shall have the exclusive use of
the remaining one-half of the river side of the floating dock and the remaining one-half of the
shore side of the floating dock. In the event the Joint Dock (including. without limitation. the
pier head and floating dock) is damaged or destroyed by fire, storm or other casualty, all repair
and/or reconstruction costs shall be shared equally by the Parties. their heirs. successors.
successors-in-title and assigns.

4, Use and Mainlenance of_the Inpress/Eoress Easement Area. Except as to the rights
herein granted. the Parties shall have the full use and control of the Ingress/Eyress & Access
Casement Area. The Parties agree that they will make no use of the Ingress/Egress & Access
Easement Area which is inconsistent with the uses and the purposes for which the Dock Aceess
LEasement has been granted and created. and without limiling the generality of this provision. the
Parties agree that no obstructions and no parked cars or permanent structures such as buildings,
sheds and other structures shall be placed upon or within the Ingress/Fgress & Access Easement
Area at any lime. Jones, at Jones’ sole cost and cxpense. agrees to remove the existing water
well or any other obstruction located within the Ingress’Egress Easement Arca which would
prevent the use and enjoyment of the Dock Access Easement by the Parties hereto. The Parties
agree (o jointly restore the Inpress/Egress & Access Easement Area to its original condition. to
the extent reasunably possible. including any landscaping or other improvements on the
Ingress/Egress & Access asement Arca which are damaged. disturbed or destroyed by reason of
any excasvation. construction, reconstruction, maintenance or other use of the Ingress/Epress &
Access Ensement Area. The Parties, for themselves. and for their heirs. successors. successors-in-
title and assigns. agree to be joinily responsible for the upkeep. care. maintenance. and servicing of
the Ingress'Egress & Access Easement Area o the extent any maintenance. care. and uphcep are
warranted. in a good. safe and workmanlike manner. and 10 keep the same in goud condition and
repair. without any liens against the Ingress/Egress & Access Easement Arca or Jones® adjoining
property.  The Parties jointly agree to restore. at their expense. the Ingress/Euress & Access
Easement Arca 1o us original condition. insofar as reasonably possible. immediately after any
maintenanee, repair or replacement work is finished. Neither Party shall interfere with the use of
the Ingress'Faress & Access Easement Area by the other Party or Parties. their families.
successors, successors-in-litle. heirs. assigns. invitees. licensees and lessees. Gaillard and Conae
agree and understand that the Ingress/Egress & Access Casement Area shall not be paved or
otherwise aliered fiom its natural state unless otherwise approved in wiiting by Jones. in her
reasonable discretion. Notwithstanding the foregoing. the Parties may grade the Ingress Ceress
& Access Fasement Arca 1o the extent necessary for the sale and effective use of same. Any
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cxcessive noise within the Ingress/Egress & Access Casement or on the Joint Dock shall be
strictly prohibited.

3. Relocation ol Ingress/Epress & Access Easement Area. Jones may relocate the
Ingress‘Cpress & Access Casement Area at her expense and in her reasonable discretion, in the
event Grantor desires (o utilize further or differcntly the Jones Property of which the
Ingress/Ligress & Access Easement Area is a part, provided that the essential purpose of the
Dock Access Easement is not altered and further provided that the access granted herein is not
materially impaired by such relocation.

6. Termination of Old Purported Easement.  Gaillard and Cone have
remised.quitclaimed. terminated, cancelled and forever released, and by these presents do hercby

remise. quitclaim. 1erminate, cancel and forever release unto Jones, her heirs and assigns. all of
Gaillard and Cone’s right, title and interest, if any. in and to the Old Purported Fasement,
inasmuch as the Old Purported Easement is being replaced with the Dock Access Easement and
other rights granted to Gaillard and Cone by this Agreement.

7. Remedics.  Should any Party breach its covenants and agreements contained herein, or
should payment lor any shared costs or expenses not be made in [ull 1o the other Party or Parties
within thirty (30) days of service of notice as herein provided, then, in such event. the defaulting
Party shall forfeit all rights to use the Joint Dock, together with any pier, pierhead. gangways and
floating docks as may cxist on the Joint Dock, unless and until the payments duc hereunder are
properly paid with interest at the rate of one and one-half {1 1/2%) percent per month following
expiration of the thirty (30) day notice period. The noadefaulting Party shall also have the right
to seek any other legal or equitable remedy as a result of such default. including the right 10 place
a lien on the defaulting Party’s lot to secure payment of delinquent costs and expenses,

8, Indemnilication and Insurance. Each Party agrecs (o defend and indemnify the other
Party. including their successors, heirs, assigns. respective agents. lessees. invitees, and
licensees. and hold cach other harnless from and against any and all claims. demands. actions.
causes ol action. damages. liens. losses. liabilities. fines. penallies. costs and expenses. including
attorneys” tees and court cosls. caused by or in any way aitributable to the negligence. gross
negligence of willlulness of such indemnitor. or the exercise ol any of the nghts herein granted
or the breach or default of any of the conditions and covenants herein. The Purties agrec 1o
jointly maintain liability insurance on the foint Dock in an amount not less than $1.000.000 per
occurrence. the cost of which shall be a common expense shared jointly by the Partics. The
Parties shall alt be listed as named insureds in such liability insurance policy

9. Notice. Notice by onc Party to the other Party or Parlies shall be given cither by
registered mail. return receipt requested. overnight delivery, or by hand-deliveny w the address
provided by such Lot Owner. or il no address is provided. then to the residence located on the
Jones Property or the Gaillard and Cone Property. as the case may be. Service of notice shall be
deemed effective on the dnte of deposit with the 1'nited States Postal Service. or deposit with a
national overnight carrier. and’or due of hand delivery.

10.  Amendment This Agreement may be amended only by written instrument duly exceuted
by the Parties. their heirs. successors. successors-in-title and permitted assigns.
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It.  Miscellaneous. This Easement is solely for the benefit of the Gaillard and Cone Property
that adjoins the Ingress/Cgress & Access Casement Area, and may nol be assigned by Gaillard
and Conc or used by them to benefit other property. The rights, interesis and obligations of this
Agreement shall run with Gaillard and Cone Property and the Jones Property. and shall be
binding upon and inure to the benefit of Jones, her heirs, successors, successors-in-title, assigns,
grantees and representatives and Gaillard and Cone and their heirs, successors. successors-in-
title, assigns. grantees and representatives. This Agreement shall be governed by the laws of the
State of South Carolina,

12. Counterparis. This Agreement may be executed in multiple counterparts. cach of which
shall serve as an original for all purposes, but all copies shall constitute but one and the same
Agreement, binding on all Parties hereto, whether or not each counterpart is executed by all
Parties hereto. so long as each Party herelo has executed one or more counterparts hercol.

(this space lefi intentionally blank: signature pages to follow)
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IN WITNESS WHEREOQF, the undersigned have signed this AGREEMENT this
15%ay of _ 7~ slornan [2019.
)

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

Gaye L. Jones

At 2
/sl (SEAL)
J/ e

ACKNOWLEDGMENT

/
{

STATE OF SOUTH CAROLINA )

)
COUNTY OF Berkafs 4 )

I 20‘91-/'4‘ é'M’\\'\[. Notary Public for the State of South Carolina do

hereby certify that Gaye L. Jones. persohally appeared before me this day and acknowledged the
due execution of the foregoing instrument.

of F. "b‘Q

Witness my hand and official seal this t . 2019,

/

Naodry Public for South Caroli

My Commission Expires:_| 2~ ~2 9
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IN WITNESS WHEREOF. the undersigned have signed this AGRECMFEPNT thi
15 day of Matest 2019,

SIGNED. SEALI D AND DELIVERED

IN THE PRESFNCL OF:

Thomas Huguenin Gaillard, as Trustee of the
Thomas Huguenin Gaillard Revocable Trust
dated April 3, 2007

\(\)W W %MW (S Al)
Mm/./c,.@#&

STATL OF SOUTH CAROLINA )

) ACKNOWLLDGMLN1
COUNIY OF _Chnrleshin )

l, _Zammy X Erflin . Notary Public for the State ol South arolina do
hereby certify that Thomas Huguenin G-ull.lrd as Trustee of the Thomas Huguenin Guitlard
Revocable Trust dated April 3, 2007, personally appeared before me thi day and
acknowledged the due execution of the foregoing instrument.

Witness my hand and olficial seal this the 25'“‘ day of ﬂ?ﬁ& 7019

/ ¢ Y

Notary Pub ** for South Ca o ina

My Commission Expires: /.b.S
Notary Publl, South Garmiina
o
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IN WITNESS WIEREOQF, the undersigned h ve 1gned this AGREEMENT this

IS day of Magety 2019,

SIGNLD. SEALED AND DELIVERED

IN THF PRESENCE OF:
Thomas W. Cone, Jr., as Trustee of the Thomas
W. Cone, Jr., Revoeable Trust dated April 3,
2007

1) IR I’JMMMQ\ SEAL)
o/ .

STATE OF SOUTH CAROLINA )

) ACKNOWL DGMENT
COUNTY OF tharieston )

I, fammy 5. Gekln , Notary Public for the State of South Carolina do
hereby certify that Thomas W. Cone, Jr., as Trustee of the Thomas W. Cone, Jr., Revoeable
Trust duted April 3, 2007. personally appenrcd before me this day and acknowlcdhud the duc
exceution of the I'orcgoing instrument.

Witness iy hand and official seal this the /9#' 42 " dayof 'MJJM/ .2019.

Notary Pub%c for Soulh Ciarollna

My Commission kxpires: 'f/‘l 23

MY B,
weiine-
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EXHIBIT “A”
DESCRIPTION OF THE JONES PROPERTY

All that lot. piece. or parcet of land. including any and all improvements thereon, sitvate, lying and
bearing near Cainhoy North of Wando River, Berkeley County. South Carolina and being swom
and designated as lot 6B on a plat entitled "plat showing a subdivision of lot 6,"Riverview Village"
creating lot 6-A and 6-B situation as shown Road S-8-33. in Wando, Berkeley County. South
Carolina. Being more specifically shown and designated on a plat made for Gaye Langley Jones and
Ronald L Jones by Peabody and Associates, Inc. dated March 24, 2010 and recorded in Berkeley
County in Plat Cabinet N at Page 392P. Reference to said latter plat is hereby craved for a more
complele description as 0 distances, courses, meets and bounds.
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EXHIBIT “B"
DESCRIPTION OF THE GAILLARD AND CONE PROPERTY

All that certain lot. piece or parcel of land, including any and all improvements thereon. situate.
tying and being ncar Cainhoy. North of Wando River. Berkeley County, SC. and being shown
and designated as “LOT 6A. NEW AREA 47.840 SQ. FT1., 1.10 ACRE” on a plat entitled ~LOT
4, LOT 5. LOT 6A. RIVERVIEW VILLAGE, 124, 130 & 137 MEMES WAY™ daled May 11.
2013. prepared by Matthew E. McBeath. PLS. recorded in the Register of Deeds for Berheley
County. 5C on June 8, 2015, in Plat Cabinet S, at Page 138-A, reference to which is hercby
craved for a more complete description as to distances, courses, meles and bounds.

TMS No. 263-00-03-066
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817
ELECTRONICALLY FILED - 2019 Mar 29 10:55 AM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

EXIIBIT «“C”
EASEMENT PLAT
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817
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Jary J Hulst

from: Warren Powell <wpowell@brunerpowell.com>
Sent: Thursday, March 28, 2019 12:41 PM

To: Jary J Hulst

Subject: RE: Jones v. RTT

Jay, The issues in a case are framed by the pleadings. The subject post pleading document signed by the plaintiffs at
maost relate to but do not discard matters addressed in the pleadings. If your clients would be willing to admit by
affidavit and a request to admit that upon reflection since the suit was filed they now realize that prior te the document
axecuted this month they had no easement across the Ms. Jones' property then we may have something to talk about.
This would indeed shorten the duration of their depositions and would greatly improve their exit from the case. I'm
certain that a fine lawyer such as yourself is aware of all of the various arguments in the case so you need no sermon for
me on the matter. Let me know. Best, Warren

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.0. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

{0} B03.252,7693

(f) 888.725,9015
www.bnynerpowell.com

From: Jary J Hulst <jjh@williamsandhulst.com>

Sent; Wednesday, March 27, 2019 12:32 PM

To: Warren Powell <wpowell@brunerpowell.com>

Ce: Robert Maring <robert@maringmoyer.com>; Ryan Earhart <ryan.earhart@earhartoverstreet.com>
Subject: RE: Jones v. RTT

Warren:

1800804384 0Z#3SVD - SVI1d NOWWOD - A313XH39 - WV 55:01 62 BN 6102 - Q3714 ATTVYIINOYH.LD3T13
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Why continue to delay the decision? How can my cllents’ testimony possible effect their status in this case as nominal
plaintiffs? The whole point of their being dragged into this case is—according to your pitch to the judge—was so that they
would be bound by any adverse ruling on the easement. That easement is now gone. What is the point of their continued
participation as a party?

As you know, Ryan Earhart has kindly agreed to stipulate to their dismissal on behalf of his client. | request that you do
the same.

J. Jay Huilst

Williams & Hulst, LLC
P.O. Box 12688

Moncks Comer, SC 29461
(843) 761-8232

jin@williamsandhulst com

Confidentiality Notice:

This message is Intended exclusively for the indlvidual or entity to which it is addressed. This communication may contain
information which is proprietary, privileged, confidential, or otherwise legally exemnpt from disclosure. If you are not the
named addressee, you are not authorized to read, print, retain, copy, or disseminata this message or any part of it. If you

1
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have received thls message in emor, please nolify the sender immediately either by phone at (843) 761-8232 or reply to
this email and delete all coples of this message.

From: Warren Powell <wpowell@brunerpowell.com>
Sent: Wednesday, March 27, 2019 12:01 PM

To: Jary J Hulst <jjh@williamsandhulst.com>

Cc: Robert Maring <robert@maringmover.com>
Subject: RE: Jones v. RTT

Robert and Jay, | am unavailable on April 5 but April 8-12 works, Robert, does that suit you and your client as well? Does
some location in Mount Pleasant suit you two to hold these depositions? Jay, | have received and thank you for the
document executed by the plaintiffs. Permit me to respond regarding the dismissal of your clients as plaintiffs after
these depositions are concluded. Warren

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

(o) 803.252,7693

(f) 888.726.9015

www.brunerpowell.com

£180080dD8L0Z#ISVD - SYTTd NOWNOD - AT13NY3E - WV §5°01 62 JEW 6L0Z - 03714 ATIVIINOHLOAT
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From: Jary J Hulst <jjh@williamsandhulst.com>
Sent; Wednesday, March 13, 2019 4:31 PM

To: Warren Powell <wpowell@brunerpowell.com>
Cc: Robert Maring <robert@maringmoyer.com>
Subject: Jonesv, RTT

Warren:

| am in receipt of your letter dated March 11, 2019 inquiring about depositions on April 1-3. | have been in contact with my
clients and betwean their schedules and mine we are available for depositions on April 5, and 8-12. Hope that works for
you.

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461
(B43) 761-8232

jih@williamsandhulst.com

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This communication may contain
information which is proprietary, privileged, confidential, or otherwise legally exempt from disclosure. [f you are not the
named addressee, you are not authorized to read, print, retain, copy, or disseminale this message or any parl of it. If you
have recelved this message in error, please notify the sender immediately either by phone at (843) 761-8232 or reply to
this email and delete all copies of this message.

ROA 0349
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817

RONALD L. JONES; GAYLE
LANGLEY JONES; and, THOMAS H.
GAILLARD as TRUSTEE,

Plaintiffs,

DEFENDANTS’ MOTION TO AMEND
THE ANSWER

V.

ROGERS TOWNSEND & THOMAS, P.C,;
LISA HOSTETLER; ALEXANDER
C.PEABODY; and, PEABODY &
ASSCCIATES, INC,,

Defendants.

R I N e

TO: ROBERT W. MARING, ESQUIRE AND JAY J. HULST, ESQUIRE, ATTORNEYS FOR
THE PLAINTIFFS.

You will please take notice that Defendants, Rogers Townsend & Thomas, P.C., and
Lisa Hostetler will, by and through their undersigned attorney, move before the Court at the
Courthouse, 300 California Avenue, Moncks Corner, South Carolina, in ten days or as soon

thereafter as it can be heard for an order allowing them to file an amended answer, a copy

41800804081 02#3SVD - SYITd NOWWODI - AINIHE39 - Wd 1S+ 62 JBIN 6102 - 374 ATTVOINOAHLDATS

of which is attached hereto.

The grounds for the motion are that the controversy exists as to the nature of the
deeds and other instruments and how they relate to the alleged easement at issue herein
and the Court can determine the nature under the Declaratory Judgment Act, and that the
case is not set for trial and no plaintiff will be prejudiced by the amendment. A copy of

the proposed amended answer is attached hereto,

ROA 0351
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Movant has not attempted to consult with opposing counsel, as otherwise required by

Rule 11, SCRCP, because such consultation would serve no useful purpose.

Columbia, South Carolina
March 29, 2019

ROA 0352

BRUNER, POWELL, WALL & MULLINS, LLC

s/Warren C. Powell. Jr.

Warren C. Powell, Jr.,S.C. Bar No. 4525
P.O.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719

wpowell@brunerpowell.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817

RONALD L. JONES; GAYLE
LANGLEY JONES; and, THOMAS H.
GAILLARD as TRUSTEE,

Plaintiffs,
v, SUMMONS
ROGERS TOWNSEND & THOMAS, P.C;
LISA HOSTETLER; ALEXANDER
C. PEABODY; and, PEABODY &
ASSOCIATES, INC.,

Defendants.

R . e i N L S L S S

TO: ROBERT W. MARING, ESQUIRE, ATTORNEY FOR PLAINTIFFS RONALD L.
JONES AND GAYLE LANGLEY JONES; JARY J. HULST, ESQUIRE, ATTORNEY FOR
PLAINTIFFS THOMAS H. GAILLARD as TRUSTEE and THOMAS W. CONE, JR. as
TRUSTEE, and RYAN A. EARHART, ESQUIRE, ATTORNEY FOR DEFENDANTS
ALEXANDER C. PEABODY and PEABODY & ASSOCIATES, INC.:

YOU ARE HEREBY SUMMONED and required to answer the Petition herein, a copy of
which is herewith served upon you, and to serve a copy of your Answer to this Petition upon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of
the day of such service, and if you fail to answer the Petition, judgment by default will be rendered

against you for the relief demanded in the Petition.

BRUNER, POWELL, WALL & MULLINS, LLC

Warren C. Powell, Jr., S.C. Bar No. 4525
P.O. Box 61110
Columbita, SC 29260
(803) 252-7693
Fax (803) 254-5719
wpowell@brunerpowell.com
Attarneys for Defendants Rogers Townsend
Thomas, PC and Lisa Hostetler

Columbia, South Carolina

March 29, 2019

ROA 0353
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES; GAYLE )
LANGLEY JONES; and, THOMAS H. )
GAILLARD as TRUSTEE, )
)
Plaintiffs, )
) AMENDED
Vs, ) ANSWER OF ROGERS TOWNSEND &
) THOMAS and
ROGERS TOWNSEND & THOMAS, P.C.,) LISA HOSTETLER ALEXANDER
LISA HOSTETLER ALEXANDER, ) and PETITION FOR
C. PEABODY, and PEABODY & ) DECLARATORY JUDGMENT
ASSOCIATES, INC., )
)
Defendants. )
)

Rogers Townsend & Thomas, P.C. and Lisa Hostetler Alexander (collectively

“Defendants”) answer the allegations of the Complaint as follows.

FOR A FIRST DEFENSE

1. Defendants deny all allegations of the Complaint unless otherwise admitted,
qualified, or explained.

2. Defendants admit, upon information and belief, the allegations of Paragraphs 1, 4,
and 5 of the Complaint.

3. Defendants admit the allegations of Paragraphs 2, 3 and 7 of the Complaint.

4, Defendants deny the allegations of Paragraphs 6 of the Complaint.

5. Answering the allegations of Paragraph 8 of the Complaint, Defendants repeat
and reallege the foregoing,.

6. Defendants deny so much of the allegations of Paragraph 9 of the Complaint as

can be construed to allege the property was purchased on May 7, 2010, and that the property

ROA 0354
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description includes “recorded in Berkeley County in Plat Cabinet P at Page 4A™ and admit the
balance of the allegations. Further answering said Paragraph, Defendants are informed and
believe the deed was issued and the property purchased by Plaintiffs on March 12, 2010 and the
description contains the phrase “recorded in Berkeley County in Plat Cab. N at Page 392P.”

7. Defendants admit the allegations of Paragraphs 10 and 11 of the Complaint.

8. Defendants admit the allegations of Paragraphs 12, 13, and 14 of the Complaint.

9. Defendants are without knowledge of and therefore deny the allegations of
Paragraph 135 of the Complaint,

10.  Defendants admit the allegations of Paragraph 16 of the Complaint.

11.  Defendants admit the allegations of Paragraph 17 of the Complaint includes the
wording of he described purported easement and that same is accurate except that the words
“Ingress/Egress along the Northern boundary” should read “Ingress/Egress beginning on the
Northern boundary™ and the words “L10, and L1” should read “L10, and L11;” also Defendants
deny the conclusions stated in said Paragraph.

12.  Defendants deny the allegations of Paragraphs 18.

13.  Defendants admit the allegations of Paragraphs 19 thru 25 and 27-28 of the
Complaint.

14.  Defendants deny the allegations of Paragraph 26, 29 and 30 of the Complaint.

15.  Defendants are without knowledge of and therefore deny the allegations of
Paragraph 31 of the Complaint.

16.  Defendants deny the allegations of Paragraph 32 of the Complaint.

17. Answering the allegations of Paragraph 33 of the Complaint, Defendants repeat

and reallege the foregoing.

ROA 0355
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18.  Defendants admit the allegations of Paragraph 34 of the Complaint, but deny any
damage to Plaintiffs.

19.  Defendants admit the allegations of Paragraphs 35 and 36 of the Complaint.

20.  Defendants deny the allegations of Paragraphs 37 through 39 of the Complaint.

21.  Answering the allegations of Paragraph 40 of the Complaint, Defendants repeat
and reallege the foregoing.

22, Defendants admit an affidavit is attached, and deny all other allegations of
Paragraph 41 of the Complaint.

23.  Answering the allegations of Paragraph 42 of the Complaint, Defendants repeat
and reallege the foregoing.

24, The allegations of Paragraphs 43 through 50 of the Complaint do not implicate
Defendants and therefore do not require an answer from Defendants, but if an answer is required,
Defendants deny the same.

FACTS COMMON TO AND INCORPORATED INTO ALL DEFENSES

25.  Plaintiffs own Lot 6B,

26.  The dominant property, if an easement exists, is Lot 6A.

FOR A SECOND DEFENSE
(Not the Real Party in Interest)

27.  Ronald L. Jones transferred all his right, title, and interest in the property at issue
to Gayle L. Jones by quit claim deed dated February 28, 2012 and filed in the Berkeley County
Register of Deeds office at Book 9344, page 315.

28.  Ronald L. Jones is not a real party in interest.

29.  Ronald L. Jones must be dismissed from this action.

30.  Asto Ronald L. Jones, Defendants plead lack of interest as a complete defense.

ROA 0356
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FOR A THIRD DEFENSE
{Statute of Limitations)

31.  Plaintiffs have owned the property continuously since March 12, 2010.

32.  Plaintiffs knew or should have known that there might exist an easement on their
own property.

33.  Plaintiffs have failed to bring their action within the three-year statute of
limitations.

34. . Defendants plead the statute of limitations as a complete defense.

FOR A FORTH DEFENSE
(Easement, If Any Such Exists, Is No Longer Enforceable So There Are No Damages)

35.  Plaintiff’s house and garage was constructed no later than November 2006.

36. Plaintiff’s fence was, upon information and belief, constructed no later than
November 2006.

37.  Plaintiff’s garage and fence completely block the purported 25-foot easement on
the East side of the property.

38.  Plaintiff’s fence on the West side of the property from the Fire Pit to the property
line was built no later than November 2006.

39.  Plaintiff's fence on the West side of the property runs across the entire purported
easement.

40.  Plaintiff’s garage and fences were continuously and are currently obstructing the
purported easement and were hostile to the use of the purported easement, were open to the view
of all who attempted to use the purported easement, were actually in place, were notorious, and

provided exclusive possession to Plaintiffs to the exclusion of all the world.

ROA 0357
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41.  Plaintiff’s garage and fences have been continuously in place for longer than 10
years.

42.  The owner of Lot 6A can no longer enforce any purported easement on Lot 6B.

43, The owner of Lot 6A is estopped from attempting to enforce the purported
easement.

44, Because there is no longer an enforceable easement, if ever there were one,
Plaintiff cannot assert any damages.
45.  Defendants plead no easement and therefore no damages as a complete defense.

FOR A FIFTH DEFENSE
(Purported Easement Never Existed)

46.  The granting clause in the deed from Coastal Plains Development Co., Inc. to
James J. Monaghan employs language that is confusing and contradictory.

47.  There was no grantee in the language Plaintiff relies upon.

48.  The language Plaintiff relies upon did not reserve or grant an easement.

49.  There is no easement to a third party prior to the deed to Monaghan.

50.  If Coastal Plains Development Co., Inc. was attempting to create an easement, it

failed to do so.

2180080d0810Z#3SVD - SYId NOWWOD - A3713XH38 - Wd LS+ 62 JBIN 6102 - A31d ATIVOINOYHLOT 13
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51.  Coastal Plains Development Co., Inc. did not follow the requirement of the
common law.

52.  Any attempt to create an easement must follow the common law because the
common law is the controlling law regarding easements in South Carolina.

53.  Failure to follow the requirement of the common law is fatal to any attempt to
establish an easement.

54, Defendants plead that no easement ever existed as a complete defense.

ROA 0358
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FOR A SIXTH DEFENSE
{No Easement Existed)

There is no requirement for Lot 6A to have ingress and egress to any identifiable

reason on Lot 6B.

56.

57.

58.

59.

Lot 6A.

60.

61.

62.

63.

Lot 6A has access to the marsh on its own boundary.
Lot 6A has access to the outside world on its own boundary.
An easement over Lot 6B is not necessary to the proper enjoyment of Lot 6A.

The purported easement over Lot 6B is not required for the proper enjoyment of

Defendants plead that no easement exists as a complete defense.

FOR AN SEVENTH DEFENSE
(Plaintiffs Cannot Show Damages)

There is a grave on Lot 6B as shown by a gravestone.
Plaintiffs closed on the house knowing that the gravestone existed on Lot 6B.

Plaintiffs were aware that persons related to the deceased are entitled to come

onto their property to visit the grave of their relative.

64.

Plaintiffs waived any objection to having unknown numbers of strangers access

their property when they closed knowing of the marked grave on their new property.

65.

A copy of the e-mail from Plaintiffs accepting the property with the gravestone is

attached as Exhibit “A.”

66.

Plaintiffs cannot show any damages from the owners of Lot 6A having access to

their property when they are willing to allow unknown numbers of complete strangers to access

their property.
67.

Defendants plead no damages as a complete defense.

ROA 0359
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FOR AN EIGHTH DEFENSE
(Easement Waived)

68.  Plaintiff’s house, garage, and fences were constructed no later than November
2006.

69.  The owner of Lot 6A took possession of Lot 6A on or about May 4, 2006.

70.  The owner of Lot 6A could have observed the construction of the garage and
fences on Lot 6B.

71.  The owner of Lot 6A constructed the house on Lot 6A before February 7, 2007.

72. On information and belief, the owner of Lot 6A did not protest the construction of
the garage or the fences on Lot 6B at any time up to the present.

73.  The owner of Lot 6A has waived any claim to an easement across Lot 6B.

74.  Because the owner of Lot 6A has waived any claim to an easement, Plaintiffs
have suffered no damages.

75.  Defendants plead waiver of the easement by the dominant property owner as a
complete defense.

FOR A NINTH DEFENSE
(SCRCP Rule 12(b)(7))

76.  Jones claims that the owners of Lot 6B have an easement over her property, Lot

6A.

77.  Rogers Townsend &Thomas, P.C. would affirmatively plead and show that the
owners of Lot 6A either never had an easement or have waived the easement or are estopped to
claim an easement over Lot 6B.

78.  Adjudication of the existence vel non of the easement in this matter without

binding the owners of Lot 6A will fail to provide complete relief to the parties.

ROA 0360
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79.  The owners of Lot 6A have been joined in this action and should remain parties to
afford complete relief as to the issues presented.
FOR A TENTH DEFENSE

AND
PETITION FOR DECLARATORY JUDGMENT

80.  The plaintiffs collectively allege that an easement appurtenant exists granting the
owners of Lot 6A the right to traverse the property of Lot 6B.

81.  The plaintiffs collectively allege that the easement appurtenant was originally
recorded in a deed from James J. Monogham to Benjamin L. Daniel, dated April 4, 2006, and
filed in the Register of Deeds office on April 5, 2006 at Deed Book 5506, page 12. A copy of
the Deed is attached hereto as Exhibit 1. The plat referenced in the Monogham deed is attached
hereto as Exhibit 2.

82.  The plaintiffs collectively assert that they have replaced the original easement,
which they now call a “Purported Easement,” with an easement dated March 15, 2019 and
recorded in the Register of Deeds office on March 22, 2019 at RB 2977, page 604. A copy of
the 2019 easement is attached hereto as Exhibit 3. Because the line segments referred to in
Exhibit 2 are difficult to read, the plat of Lot 6B is attached hereto as Exhibit 4,

83.  The plaintiffs” assertions have no effect upon the nature of the “Purported
Easement” with respect to their successors. The nature of the “Purported Easement” and its
effect upon subsequent owners of the two lots can only be determined by a judgment.

84. A justiciable controversy exists as to the Jones plaintiffs with respect to the
original “Purported Easement” in that the Jones plaintiffs assert that they have been damaged

because the “Purported Easement” allowed strangers access to their property, and that

ROA 0361
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Defendants were negligent in failing to alert them to the “Purported Easement” at the time the
Jones purchased Lot 6B (the servient estate).

85. A justiciable controversy exists as to the Trustee plaintiffs with respect to the
original “Purported Easement” because they and the Jones plaintiffs have entered into the March
2019 easement based upon the uncertain nature of what they describe as of the “Purported
Easement.”

86.  The Defendants’ legal rights are affected by the determination of whether the
“Purported Easement” is in fact a valid easement, as set forth in the Complaint in this matter.

87.  The plaintiffs allege that the “Purported Easement” is valid.

88.  The defendants aver that the “Purported Easement” is not a valid easement under
the facts of this case.

89.  The defendants request that the Court determine the rights of the owners of Lot
6A and Lot 6B under the *“Purported Easement.”

WHEREFORE, having fully answered, Defendants pray for judgment in their favor, for
a determination that the “Purported Easement” is in fact and law invalid, for costs, and for such

other and further relief as the Court finds just and fair.

BRUNER, POWELL, WALL & MULLINS, LLC

Warren C. Powell, Jr., S.C. Bar No. 4525
P.O.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719

wpowella brunerpowell.com

Attorneys for Defendants Rogers Townsend
Thomas, PC and Lisa Hostetler

Columbia, South Carolina
March 29, 2019
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Berkeley
IN THE COURT OF COMMON PLEAS CASENOC. 2018CP0800817
Ronald L. Jones et al Rogers Townsend & Thomas P.C. et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON}:D Rule 12(b), SCRCP;D Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[Jother

ACTION STRICKEN (CHECK REASON)'.D Rule 40()), SCRCP;D Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; [_] Reversed; [] Remanded;
Other

O O8O0

a0

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: D See attached order (formal order to follow)[v’] Statement of Judgment
by the Court:

This Matter came before the Court on May 7, 2019, upen Plaintiffs Thomas H. Gaillard and Thomas Cone's (hereinafter
"Trustees") Motion for Nonjoinder, pursuant ta Rule 21, filed March 29, 2019. Warren Powell, Jr., Esq. appearad on behalf of
Defendant Rogers Townsend & Thomas P.C. ("RT&T"}, Jay Hulst, Esq. appeared on behalf of the Trusiaes, and Robert Maring,
Esq. appeared on behalf of Plaintiff Ronald Jones. "Partias may be dropped or added by order of the court cn motion of any party
or of its own initiative at any stage of the action and on such terms as are just." Rule 21, SCRCP; See Branham v. Ford Motor Co.,
390 5.C. 203, 242, 701 S.E,2d 5, 26 (2010}, The Court finds that the Trustee Plalntiffs are na longer indispensable partles and
their presence is not required to resclve the dispute. Per Mr. Hulst, the Trusteas assert that their rights are not affected and that

they have resolved the underlying easement issue by entering into a new easement with Plaintiff Jones thereby

ORDER INFORMATION
This order D ends (/| does not end the case, See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/09/2019 .

Gaye Langley Jones

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

resolving and determining their interests in this matter. While the issue of the validity of
any easements is viable to Defendant RT&T's defenses it is not viable or dispositive of
the Trustee Plaintiffs interest in the property. Moreover, the Court was advised that
Defendants Alexander Peabody and Peabody & Associates, Inc. stipulate to the Trustee
Plaintiffs dismissal as parties. Therefore, the Motion for Nonjoinder, pursuant to Rule 21,
SCRCP, is hereby Granted.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Berkeley Common Pleas

Case Caption: Ronald L. Jones VS Rogers Townsend & Thomas P.C.

Case Number: 2018CP0800817

Type: Order/Electronic Form 4

Electronically signed on 2019-05-09 13:17:35

IT IS SO ORDERED.

s/D.L. Jefferson Ninth Judicial Circuit Judge 2128

page 3 of 3
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Jary J Hulst

From: Jary J Hulst

Sent: Friday, March 29, 2019 5:35 PM

To: wpowell@brunerpowell.com

Cc: robert@maringmoyer.com; ryan.earhart@earhartoverstreet.com; Shanna H Saulisbury
Subject: Fwd: Jones v. RTT

Follow Up Flag: Follow up

Flag Status: Flagged

Warren:

! am in receipt of your deposition notices for my clients. As | indicated to you yesterday before the notices were
emailed, it makes more sense to hold off on the depositions until the non-joinder motion is resolved. Please confirm by
April 2 that these depositions are off-calendar or | will move for a protective order,

Thanks.
Sent from my iPhone

1. Jay Hulst

Williams & Hulst, LLC
P.Q. Box 1288

Moncks Corner, SC 29461
{843) 761-8232

iih@williamsandhulst.com<mailto:jjh@williamsandhulst.com>

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This communication may
contain information which is proprietary, privileged, confidential, or otherwise legally exempt from disclosure. If you are
nat the named addressee, you are not authorized to read, print, retain, copy, or disseminate this message or any part of
it. If you have received this message in error, please notify the sender immediately either by phone at {843) 761-8232 or
reply to this email and delete all copies of this message.

/180080d08T0Z#3ASVYD - SYITd NOWWOD - AF1aANYIG - Nd 2G:2 62 AeN 6T0Z - AT 114 ATIVOINOY.LOT TS

Begin forwarded message:

From: Jary J Hulst <jih@williamsandhuist.com>

Date: March 28, 2019 at 1:48:50 PM EDT

To: Warren Powell <wpowell@brunerpowell.com>

Cc: Robert Maring <rabert@maringmoyer.com>, Ryan Earhart <ryan.earhart@earhartoverstreet.com>
Subject: RE: Jones v. RTT

Warren:

| believe it best to get the motion resolved before proceeding with the depositions. You then proceed with
their depositions whether they are in or out of the case.

J. Jay Hulst

Williarms & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461

ROA 0368
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(843) 761-8232
jih@williamsandhulst.com

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information which is proprietary, privileged, confidential, or otherwise legally
exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain,
copy, or disseminate this message or any part of it. If you have received this message in error, please
notify the sender immediately either by phone at (843) 761-8232 or reply to this email and delete all
copies of this message.

From: Warren Powell <wpowell@brunerpowell.com>
Sent: Thursday, March 28, 2019 1:41 PM

To: Jary J Hulst <jjh@williamsandhulst.com>
Subject: RE: Jones v. RTT

OK. I will go ahead and notice the depositions and get those out of the way as we agreed to do. That
may eliminate the need for your motion. W

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

{0) 803.252.7693

(f) 888.726.9015
www.brunerpowell.com

From: Jary J Hulst <jjh@williamsandhulst.com>
Sent: Thursday, March 28, 2019 1:38 PM

To: Warren Powell <wpowell@brunerpowell.com>

Cc: Robert Maring <robert@maringmoyer.com>; Ryan Earhart <rvan.earhart@earhartoverstreet.com>;
Shanna H Saulisbury <shs@williamsandhulst.com>

Subject: RE: Jones v. RTT

Warren:

I will go ahead an file a motion and we can let a judge consider your comments below and decide about
the need for my clients' continued participation in the case.

Thanks.

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461
(843) 761-8232

jih@williamsandhulst.com

Confidentiality Notice:
This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information which is proprietary, privileged, confidential, or otherwise legally

2
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exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain,
copy, or disseminate this message or any part of it. If you have received this message in error, please
notify the sender immediately either by phone at (843) 761-8232 or reply to this email and delete all
copies of this message.

From: Warren Powell <wpowell@brunerpowell.com>
Sent: Thursday, March 28, 2019 12:41 PM

To: Jary J Hulst <jjh@williamsandhulst.com>

Subject: RE: Jones v. RTT

Jay, The issues in a case are framed by the pleadings. The subject post pleading document signed by the
plaintiffs at most relate to but do not discard matters addressed in the pleadings. If your clients would
be willing to admit by affidavit and a request to admit that upon reflection since the suit was filed they
now realize that prior to the document executed this month they had no easement across the Ms.
Jones' property then we may have something to talk about. This would indeed shorten the duration of
their depositions and would greatly improve their exit from the case. I'm certain that a fine lawyer such
as yourself is aware of all of the various arguments in the case so you need no sermon for me on the
matter. Let me know. Best, Warren

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

(0) 803.252.7693

(f) 888.726.9015
www.brunerpowell.com

From: Jary J Hulst <jjh@williamsandhulst.com>
Sent: Wednesday, March 27, 2019 12:32 PM

To: Warren Powell <wpowell@brunerpowell.com>
Cc: Robert Maring <robert@maringmoyer.com>; Ryan Earhart <ryan.earhart@earhartoverstreet.com>
Subject: RE: Jones v. RTT

Warren:

Why continue to delay the decision? How can my clients' testimony possible effect their status in this
case as nominal plaintiffs? The whele peint of their being dragged into this case is—according to your
pitch to the judge—was so that they would be bound by any adverse ruling on the easement. That
easement is now gone. What is the point of their continued participation as a party?

As you know, Ryan Earhart has kindly agreed to stipulate to their dismissal on behalf of his client. |
request that you do the same.

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461
(843) 761-8232

jih@williamsandhulst.com
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Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information which is proprietary, privileged, confidential, or otherwise legally
exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain,
copy, or disseminate this message or any part of it. If you have received this message in error, please
notify the sender immediately either by phone at (843) 761-8232 or reply to this email and delete all
copies of this message.

From: Warren Powell <wpowell@brunerpowell.com>
Sent: Wednesday, March 27, 2019 12:01 PM

To: Jary J Hulst <jjh@williamsandhulst.com>

Cc: Robert Maring <robert@maringmover.com>
Subject: RE: Jones v. RTT

Robert and Jay, 1 am unavailable on April 5 but April 8-12 works. Robert, does that suit you and your
client as well? Does some location in Mount Pleasant suit you two to hold these depositions? Jay, | have
received and thank you for the document executed by the plaintiffs. Permit me to respond regarding
the dismissal of your clients as plaintiffs after these depositions are concluded. Warren

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

(0) 803.252.7693

(f) 888.726.9015
www.brunerpowell.com

From: Jary J Hulst <jjh@williamsandhulst.com>
Sent: Wednesday, March 13, 2019 4:31 PM

To: Warren Powell <wpowell@brunerpowell.com>
Cc: Robert Maring <robert@maringmaoyer.com>
Subject: Jones v. RTT

Warren:

I am in receipt of your letter dated March 11, 2019 inquiring about depositions on April 1-3. | have been
in contact with my clients and between their schedules and mine we are available for depositions on April
5, and 8-12. Hope that works for you.

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Comer, SC 29461
(843) 761-8232

jih@williamsandhulst.com

Confidentiality Notice:
This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information which is proprietary, privileged, confidential, or otherwise legally
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO.: 2018-CP-08-817

RONALD L. JONES and GAYE
LANGLEY JONES, THOMAS
HUGUENIN GAILLARD, as Trustee of
The Thomas Huguenin Gaillard
Revocable Trust, and THOMAS W.
CONE, JR., as Trustee of The Thomas
W. Cone, Jr., Revocable Trust,

OPPOSITION OF TRUSTEE PLAINTIFFS
THOMAS HUGUENIN GAILLARD AND
THOMAS W. CONE, JR., TO MOTION FOR
RECONSIDERATION AND TO ALTER

OR AMEND FILED BY DEFENDANT
ROGERS TOWNSEND & THOMAS, P.C.

Plaintiffs,
V.

ROGERS TOWNSEND & THOMAS,
P.C.; LISA HOSTETLER;
ALEXANDER C. PEABODY; and,
PEABODY & ASSOCIATES, INC.,

Defendants.

T e’ Y’ e’ e’ e e’ M’ e’ e’ e’ e N N’ N e N e’

As further set forth below, Plaintiff Thomas W. Cone, as trustee for the Thomas W.
Cone Revocable Trust, and Plaintiff Thomas Huguenin Gaillard, as trustee for the Thomas
Huguenin Gaillard Revocable Trust, oppose the Motion for Reconsideration and to Alter
or Amend submitted by Defendant Rogers Townsend & Thomas, P.C.
L. FACTUAL BACKGROUND
Plaintiffs Ronald L. Jones and Gaye Langley Jones (hereinafter “Jones”)
purchased the property at issue in this case in 2010. Defendant Rogers Townsend &
Thomas, P.C. (“RT&T™) served as the settlement agent for the conveyance. An easement,

recorded on April 4, 2006, grants four neighboring lots the right of access to a 25-foot wide

ROA 0372
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strip that extends around the perimeter of Jones’ property.! See April 4, 2006 Easement,
attached as Exhibit A. Jones claims that they were not informed about the existence of the
easement prior to the closing on the property. See Complaint, {{15-17, attached as Exhibit
B. Jones sued RT&T, and the closing attorney Lisa Hostetler, and also Alexander C.
Peabody and Peabody & Associates, Inc. (“Peabody™), the surveyor that prepared Jones’
plat, for negligence based on their failure to identify and inform Jones about the easement.
RT&T admits the existence of the 2006 easement and its terms, that it was not disclosed to
Jones prior to closing, and that the plat should have shown the easement. See RT&T’s
Answer, ] 10, 11, 13, attached hereto as Exhibit C.

Thomas W. Cone, as trustee for the Thomas W. Cone Revocable Trust, and Thomas
Huguenin Gaillard, as trustee for the Thomas Huguenin Gaillard Revocable Trust
(collectively “the Trustees”) own Lot 6A—the property adjacent to and directly north of
Jones’ property. Lot 6A is one of the four lots designated as having a right of ingress/egress
over Lot 6B—Jones’ Property—under the terms of the 2006 easement. See Exhibit A.

Along with filing an Answer, RT&T also filed a motion to add a party pursuant to
SCRCP Rule 19(a). See Defendant RT&T’s Motion to Add a Party (Rule 19(a)) and
Memorandum in Support of Defendant RT&T’s Motion to Add a Party (SCRCP 19(a))
attached hereto as Exhibit D. In its memorandum, RT&T contended that the Trustees, as

the easement’s dominant estate holders, were the proper parties to assert and defend the

! This same easement is also found in the chain of title dated April 8, 2005 and recorded

on August 3, 2005 in the Berkeley County Register of Deeds Office in Book 4887, at Page
65.
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2006 easement. Exhibit D, p. 2. RT&T further argued, in general terms, that the easement
was not legally viable, that the Trustees had waived the easement, or that they were
estopped to assert the easement. fd. RT&T concluded that the Trustees were necessary
parties to the action because if RT&T prevailed on these defenses, the Trustees could
potentially claim rights under the easement because, as non-parties, they would not be
bound by any adverse ruling regarding the validity of the easement. Id.
In particular, RT&T worried:

If the unbound dominant property owner asserts rights in the easement

over the Jones property, Jones may bring an action against the title

insurer to defend Jones or enter suit against the alleged dominant

estate holder, which could lead to additional actions against Movant,

unless completer [sic] is not afforded here.?
Id.

The motion was heard by the Honorable Perry M. Buckner. The Trustees were not
provided with notice of the hearing and had no opportunity to respond. Judge Buckner
issued a Form 4 Order dated August 6, 2018 and filed with the clerk on August 13, 2018,
granting RT&T’'s motion and simply stating “The Additional parties will be made a
Plaintiff pursuant to Rule 19 SCRCP.” See Order dated August 6, 2018, and filed on
August 13, 2018, attached as Exhibit E.

On March 15, 2019, Jones and the Trustees executed an Access, Maintenance and

Joint Dock Use Agreement (hereinafter, “the Agreement”). A copy of the Agreement is

? Presumably, RT&T meant “unless complete relief is afforded here.”
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attached hereto as Exhibit F. The Agreement terminates the 2006 easement—identified
therein as the “Old Purported Easement”—specifying that Gaillard and Cone:
...remise, quitclaim, terminate, cancel, and forever release unto
Jones, her heirs and assigns, all of [their] right, title and interest, if
any, in and to the Old Purported Easement....
Exhibit F, {6.

The Agreement was recorded with the Berkeley County Register of Deeds Office
on March 22, 2019, in Book RB2977 at Page 604 and forwarded to counsel for RT&T and
Peabody by email that same afternoon with a request that they stipulate to a dismissal of
the Trustees based on the termination of the 2006 easement—i.e., the old purported
easement. See Exhibit F, transmittal email. Counsel for Peabody agreed to the requested
dismissal. Counsel for RT&T refused to consent. When questioned as to the basis for his

refusal, this was his response:

The issues in a case are framed by the pleadings. The subject post
pleading document signed by the plaintiffs a most relate [sic] to but
do not discard matters in the pleadings. If your clients would be
willing to admit by affidavit and a request to admit that upon
reflections since the suit was filed they now realize that prior to the
document executed this month they had no easement across the Ms.
Jones [sic] property then we may have something to talk about. This
would indeed shorten the duration of their depositions and greatly
improve their exit from the case. I'm certain that a fine lawyer such
as yourself is aware of all the various arguments in the case so you
need no sermon for [sic] me on the matter. Let me know. Best,
Warren

Email from counsel for RT&T dated March 28, 2019.
The morning after receipt of the above email, the Trustees filed a motion for

nonjoinder pursuant to SCRCP Rule 21. See Plaintiffs Thomas Huguenin Galliard and
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Thomas W. Cone, Jr's Motion for Nonjoinder Pursuant to Rule 21 SCRCP attached hereto
as Exhibit G.> That afternoon, RT&T filed a motion to amend its answer to add a claim
against Jones and the Trustees for declaratory relief, claiming that:
“... the controversy exists as to the nature of the deeds and other
instruments and how they relate to the alleged easement at issue and
the Court can determine the nature under the Declaratory Judgment
Act....
See Defendants’ Motion to Amend the Answer attached hereto as Exhibit H.

RT&T filed a supplemental memorandum opposing the Trustees’ motion for
nonjoinder and supporting its motion to amend its answer late Friday afternoon on May 3,
2019. Both the motions were heard on May 7, 2019. On May 9, 2019, Judge Jefferson
issued a Form 4 Order granting Trustees’ motion. See Order executed and filed on May 9,
2019, attached as Exhibit I.

II. RT&T FAILS TO RAISE ANY LEGITIMATE GROUND

TO RECONSIDER, ALTER, OR AMEND THE COURT’S
ORDER DISMISSING CONE AND GAILLARD.

The Trustees object to the three-page “Introduction” section of RT&T’s motion to
the extent it contains unsupported factual statements, misstatements of fact, and baseless
legal conclusions. More particularly, in paragraph A(6) RT&T contends:

6. Between February 25 2019-March 29, 2019 Defendants sought to

take the Plaintiffs’ depositions and Trustees’ counsel agreed on
March 13, 2019 to hold the depositions on April 5 and 8-12,

? In hindsight, the Trustees’ designation of the motion as being for “nonjoinder” might be
a source for some confusion. Rule 21 SCRCP does not define or refence the term other
than in the title of the rule. In any event, the motion sought to have Cone and Gaillard
dropped from the case as provided for under the Rule.

5
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See Defendants” Motion for Reconsideration and to Alter or Amend the Order of May 9,
2019[SCRCP 59(e)], hereinafter, “Motion for Reconsideration,” p. 2. On March 13",
counsel for Trustees provided to RT&T’s counsel six dates in April during which he and
the Trustees were available for deposition. See emails between counsel, attached hereto
as Exhibit J. Counsel for RT&T did not respond until two weeks later—and only after
receiving a copy of the executed Agreement terminating the 2004 easement and the
Trustees request for a consent order releasing them from the case. RT&T’s counsel merely
replied that “April 8-12 works”— and asked counsel for Jones whether that suited his
client’s schedule. Jones’ counsel never replied. There was never any agreement between
counsel as to a specific date for any of the proposed depositions.* Furthermore, the
Agreement and its termination and cancelation of the old purported easement had nullified
that basis for Trustees continued participation in the case as parties.
In paragraph A(7), RT&T states:;
7. On March 22, 2019 Jones and the Trustees filed a new easement in
which:
¢. Purports to disclaim 2006 easement.

Motion for Reconsideration, p. 2. The Agreement does not purport to disclaim the 2006
easement—it clearly terminates and cancels the 2006 easement. See Exhibit F, 6. The

agreement is recorded. The new easement set forth in the Agreement is not contingent in

4 RT&T planned each Trustee’s deposition to last an entire day. The Court commented
during the hearing on the motion for nonjoinder that requiring an entire day for such
depositions was unreasonable.
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any way on the validity or invalidity of the 2006 Old Purported Easement. RT&T offers
absolutely no facts or law to support its baseless implication that the old easement has not
been disclaimed by the Trustees.

In paragraph A(8), RT&T claims:

8. On March 27-29, 2019 the Trustees make dismissing them a condition
of their appearing for their depositions.

Motion for Reconsideration, p. 2. As indicated in the March 28" email of counsel for
Trustees, the Trustees believed it would be best to delay their depositions until a court
could rule on their nonjoinder motion. RT&T’s counsel was specifically advised that once
the motion was resolved he could “then proceed with their depositions whether they were
in or out of the case.” See Exhibit J. RT&T’s bitter disappointment over a brief disruption
in deposition scheduling provides no legitimate basis for keeping Trustees in the case.

In the next section of its brief, captioned “Relief Sought and Argument,” RT&T
requests that the Court reconsider, alter, or amend its order on no less than ten different
issues. As set forth below, the Court should deny RT&T’s requests.

First, in paragraph B(1), RT&T contends:

1. Plaintiff argued before the Court that Defendants in this action do not
have standing to contest the validity of the 2006 purported easement
or the March 22, 2019 purported easement although the Court’s order
does not address this issue. Movants respectfully request that the
order be amended to rule on this issue.

Motion for Reconsideration, p. 3-4.

RT&T fails to provide any reason or rationale why the Court should rule on this

issue and include it in its order dismissing the Trusteed from the case. There is absolutely
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no indication that the Court based its order on RT&T’s standing to challenge the validity
of the old purported easement. RT&T has provided no transcript of the hearing, so it is
unclear whether or when or in what context such a statement was made. While counsel
for Jones might have questioned RT&T’s standing as a non-party to challenge the validity
of the Agreement in connection with RT&T motion to amend its answer, the issue was not
raised by either RT&T or the Trustees in connection with the Trustees’ motion for
nonjoinder. A party may not raise for the first time in a motion to reconsider, alter, or
amend an issue that could have been presented prior to judgment. Kan Enterprises, Inc.
v. 5.C. Department of Revenue, 420 S.C. 596, 608, 803 S.E.2d 882, 888 (Ct. App. 2017),
reh’g denied (Sept. 22, 2017).
Next, RT&T asks the court to amend its order to remove an “implied finding” in its
order. In paragraph B(2), RT&T argues:
2. The May 9, 2019 Order states in part that the Trustees resolved the
underlying easement issue with Plaintiff Jones by filing a new
easement ten months after the suit was filed, implying there was a
claim or dispute between Trustees and Jones about such. Movants
respectfully point out that there is no evidence in the record by
affidavit or otherwise of such a dispute to support this implied finding,
and this being so, that the order be amended to remove same.
Motion for Reconsideration, p. 4.
RT&T failed to raise any evidentiary objections in its opposition to the Trustees’
motion. It is too late to do so now. See Kan Enterprises, Inc., supra. Moreover, RT&T
fails to cite any authority supporting its contention that it can challenge supposed findings

that it unilaterally deems have been “implied” in an order. As RT&T pointed out, Jones

alleged in her Complaint that the Trustees would not terminate their substantial rights

8
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granted under the old purported easement, but they were willing to reduce the size and
scope of the easement. RT&T’s absurd contention is that the Trustees were not serious
about their rights under the easement and that the Jones did not really care about the impact
of the easement—that it is some kind of conspiracy to get RT&T to pay for construction
of the dock. By its terms, the Agreement between Jones and the Trustees resolved the
outstanding issues between the neighbors by terminating and cancelling the old purported
easement and establishing a new easement dramatically reduced in size and scope. See
Exhibit F, 6. The evidence establishing both the dispute and its resolution is the Access,
Maintenance, and Joint Dock Use Agreement itself, an instrument that is of record and
which was provided to the Court by the Trustees and by RTT.

In paragraphs B(3) and B(4), RT&T requests that the Court add two specific factual
findings to the Order:

3. Movants respectfully request that the Order of May 9, 2019 be
amended to make a finding that the Trustee Plaintiffs claimed an
interest in the Purported 2006 easement across Lot 6B as dominant
estate holders at the time this suit was entered, and the issues joined.

4. It is uncontested in the record that the Complaint states that the Lot
6A owners, the Trustees, will not terminate their rights to the
easement but have agreed to narrow the it in size and scope
(Complaint Paragraph 31) and as a result the Trustees will continue to
have an easement on the plaintiffs’ property, (Complaint Paragraph
32). Movants respectfully request the order be amended to reflect this
fact.

Motion for Reconsideration, p. 4.

In its opposition and at the hearing, RT&T never asked the Court to make any

specific factual findings in support of an order dismissing the Trustees. As stated
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previously, a party may not raise for the first time in a motion to reconsider, alter, or amend
an issue that could have been presented prior to judgment. See Kan Enterprises, Inc.,
supra. Moreover, RT&T fails to provide any explanation as to why these facts are essential
to the Court’s Order dismissing the Trustee Plaintiffs. There is no purpose for including
what is now a moot point—that the Trustees might have “claimed an interest in the
Purported 2006 easement across lot 6B as the dominant estate holders—because that
easement has been terminated and cancelled and the Trustees have expressly released any
right title and interest in the easement. See Exhibit F, 6. Likewise, what Jones’ complaint
alleged a year ago does not necessarily establish or control the fact or interests of the parties
today. The 2006 purported easement was terminated and cancelled by the Trustees
according to the terms of the Agreement between Jones and the Trustees recorded on March
22, 2019. See Exhibit F. The Trustees released all of their right, title, and interest under
the old easement. See Exhibit F. RT&T has come forward with nothing—other than vague
and conclusory argument—to dispute this.
At trial, RT&T will presumably have the opportunity to try to prove what it believes
the pleadings established when “suit was entered, and the issues joined”—to the extent a
judge or jury is interested in those now-academic points. However, RT&T will simply
have to try these issues without the Trustees as nominal parties.
In paragraph B(5), RT&T argues:
3. Ifthe trial of the action were to proceed and it was found that the 2006
easement and/or the March 22, 2019 easement were invalid then the
Jones property would be clear with out any such encumbrance but

only if the purported dominant estate holders were parties to the action
bound by such a judgment.... In the absence of the Trustees in the

10

ROA 0381

/180080d08T0Z#3ASVYD - SYITd NOWWOD - AF1aANYIG - Nd 2G:Z 62 AeN 6T0Z - AT 114 ATIVOINOYLOT TS



ROA 0382

case any finding of invalidity of the easements cannot provide
complete relief as the trustee would not be bound by the same.

Motion for Reconsideration, p. 4-5.

RT&T fails to identify the particular relief it seeks from the Court on this issue.
Moreover, if the case is tried, and if the 2006 easement was somehow found to be invalid,
it would not matter to or affect the Trustees because they have already terminated the 2006
easement and released their right title and interest in the easement. See Exhibit F, q6.
RT&T provides absolutely no authority to support its wishful thinking that—despite being
a non-party to the Agreement, it can attack a private easement freely granted by Jones to
the Trustees and get a Court to declare it invalid. Even if a Court somehow determined
that the new easement was invalid as to RT&T, complete relief will have been afforded to
the parties. RT&T would be off the hook for any damages to Jones arising out of its
malpractice. Jones chose not to bring suit against the Trustees on the old purported
easement and Jones voluntarily chose to enter into the new easement with Trustees. Jones
could not now be heard to complain about any effort by the Trustees to exercise the rights
granted under the new easement.

As the litigation proceeds, RT&T will certainly have the opportunity to argue about
the effect of the Trustee’s termination of the 2006 easement and the impact of the Jones'
grant of the new easement on Jones’ damages. But RT&T’s bare claim that the Trustees
must remain in the case so that they can be bound in the event of some vaguely threatened
ruling on the validity of the new easement is patent nonsense and should be rejected by the

Court.
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In paragraph B(6) RT&T makes essentially the same argument:

6. Because the Trustees claim an interest in the subject matter of the
case, both at the time suit was entered and the issues joined as well as
now, Rule 19 (a)(2) mandates their participation as parties to the
suit.... Without the purported dominant estate holders as parties in
this case they cannot protect their interests in the subject matter and
Jones may be faced with inconsistent results requiring further
litigation as, for example, a finding in this suit that the alleged
easements are invalid without such a result binding on those claiming
the right to cross Jones’ property. If such results and subsequent
litigation is entered there is a likelihood that Movants will also be
made a party exposing them to multiple suits because the Trustees
were not made parties to the current action.

Motion for Reconsideration, p. 5.

Again, RT&T fails to identify the relief it seeks from the Court on this issue. The
Court ruled that the Trustees are no longer indispensable parties. RT&T simply rehashes
the same arguments it made to the Court in its opposition to the Trustees’ motion and, in
doing so, fails to point out what facts or legal authorities the Court overlooked or
misapprehended in its ruling.

RT&T persists in misrepresenting the facts of the case, baselessly claiming that the
“Trustees claim an interest in the subject matter of the case, both at the time suit was entered
and the issues joined as well as now.... Motion for Reconsideration, p. 5, {B(6) (emphasis
added). What Rule 19(a)(2) actually requires is that an indispensable party claim an
interest in the subject of the action, not the subject matter. Rule 19(a)(2) SCRCP (emphasis
added). The Trustees claim no interest in the Jones malpractice action against RT&T or in

the easement that RT&T negligently failed to bring to the attention of Jones. Indeed, the

Trustees have terminated and cancelled that easement and, further, have released all of

12
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their right, title and interest in the easement. See ExhibitF, 6. The new easement, reached
as part of a more comprehensive agreement between Jones and the Trustees, is neither
contingent nor dependent on the validity of the 2006 easement and is not the “subject” of
the action. See Exhibit F.

Moreover, for the sake of argument, to the extent the Trustees might have originally
claimed an interest in the subject of the action, RT&T has failed to establish that a
disposition of the action without the Trustees’ would, as a practical matter, impair or
impede the Trustees’ ability to protect that interest, or leave Jones or any of the defendants
subject to a substantial risk of incurring double, multiple, or otherwise inconsistent
obligations by reason of their claimed interest. See Rule 19(a)(2)(i) and (ii). Instead,
RT&T merely offers up self-serving conclusions that the Trustees “cannot protect their
interest in the subject matter” and that “Jones may be faced with inconsistent results
requiring further litigation as, for example, a finding that the alleged easement are invalid
without such a result binding” the Trustees.

The Trustees released their right title and interest in the 2006 easement and the
disposition of the action, as a practical matter, will have no affect on them. Moreover, Rule
19(a)(2)(ii) requires a showing that a party will be subject to a substantial risk of incurring
multiple or otherwise inconsistent obligations by reason of the claimed interest, not merely
“inconsistent results.” See Rule 19(a)(2)(ii)) SCRCP. Again, RT&T fails to provide any
legal or factual basis for its claim that the “alleged easements are invalid” or its claim that
if there was such a finding, “and subsequent litigation is entered,” there is a likelihood that

RT&T would also be made a party.” Rule 19(a)(2)(ii) requires a substantial risk of multiple
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or inconsistent obligations, not a mere likelihood based on imagined outcomes. RT&T’s
baseless arguments fail to meet the standards set in Rule 19.

In paragraph B(7), RT&T attacks the language of the Order:

7. The Court’s May 9, 2019 order states, “Per Mr. Hulst, the Trustees
assert that their rights are not affected and that they have resolved the
underlying easement issue by entering into a new easement with
Plaintiff Jones thereby resolving and determining their interests in the
matter. This is close to language in the Trustees motion, “...Gaillard
and Cone no longer have any interest in the outcome of this case...”
There is no affidavit or even a pleading submitted by the Trustees to
contend or provide evidence to support this contention....
Accordingly, the court’s finding is not based on any evidence before
it and, that being so, Movants respectfully request that the order be
amended removing said statement and finding,

Motion for Reconsideration, p. 5-6.

First of all, RT&T never raised any kind of evidentiary objection regarding the
foundational basis for the Trustees’ assertion that they have resolved the underlying
easement issue by entering into a new easement and therefore no longer have any interest
in the outcome of the case. A party may not raise for the first time in a motion to reconsider,
alter, or amend an issue that could have been presented prior to judgment. See Kan
Enterprises, Inc., supra.

Second, RT&T’s statement that “there is no affidavit or even a pleading submitted
by the Trustees to contend or to provide evidence to support this contention” is untrue. The
Trustees motion for nonjoinder was based on 1) RT&T’s motion to add a party pursuant to
Rule 19(a) SCRCP and its memorandum in support thereof, both of which are matters of

record; 2) Judge Buckner’s Form 4 Order granting RT&T’s motion which is of record; and

3) the Trustee’s motion for nonjoinder and attached copy of the recorded Access,
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Maintenance, and Joint Dock Use Agreement, both of which are matters of record. All of
these pleadings and exhibits support the Court’s ruling. Accordingly, RT&T’s request that
the order be amended to remove the statement and finding by the Court should be denied.’

In paragraph B(8), RT&T argues:

8. Defendants Answer was amended on May 7, 2019 asserting a Petition
for Declaratory Judgment as to the plaintiffs in the case.... Despite
such, the court issued is order on May 9, 2019 allowing the
Amendment. Movants respectfully request the Court reconsider its
decision and vacate said nonjoinder/dismissal allowing the Petition
for Declaratory Judgment to go forward.

Motion for Reconsideration, p. 6.

RT&T never raised this issue in its opposition or at the hearing. A party may not
raise for the first time in a motion to reconsider, alter, or amend an issue that could have
been presented prior to judgment. See Kan Enterprises, Inc., supra.

Moreover, RT&T could not have properly filed its amended answer on May 7, 2019,
given that the Court’s written order granting RT&T’s motion to amend was not filed until
May 9, 2019. Indeed, RT&T did not bother to file the motion to amend its answer to add
the claim for declaratory relief until the Trustees filed their motion for nonjoinder. It is
clearly a sham petition designed to shore up RT&T’s opposition to the Trustee’s request
that they be dropped from the case and deserves to be treated as such.

During the hearing on RT&T’s motion, the Court made clear its doubts as to the

viability of RT&T’s claim for declaratory relief and whether a court would even consider

> To the extent the Court determines that the “Per Mr. Hulst...” phase in the Order might
serve as a source of confusion regarding the evidentiary basis for the Court’s ruling, the
Trustees would not object to the deletion of those three words or some similar revision.
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it. Yet, as stated in Rule 15 SCRCP, leave to amend is to be freely given—and it was.
However, the fact that the Court ultimately granted RT&T’s leave to amend is in no way
inconsistent with the Court’s decision to dismiss the Trustees from the case.® In its petition
for declaratory relief, RT&T asks “that the Court determine the rights of the owners of Lot
6A and Lot 6B under the “Purported Easement.” As set forth in the Trustee’s motion for
nonjoinder, the Agreement, and as determined by the Court, the 2006 purported easement
had already been terminated and cancelled and the Trustees had released all of their right,
title, and interest under the easement.

Based on the foregoing, RT&T’s request that the Court vacate its order dismissing
the Trustees should be denied. RT&T’s claim for declaratory relief can still go forward
against Jones.

In paragraph B(9), RT&T argues:

9. Trustees’ motion for an order of nonjoinder relies on Rule 21, SCRCP
and cite no case law in support.... Under Rule 20, SCRCP, the
Trustees are proper parties. Movants respectfully request the court
amend its order and rule upon the Farmer standard and Rule 20(a),
SCRCP.
Motion for Reconsideration, p. 6.
Rule 21 SCRCP provides that “parties may be dropped or added by order of the

court on motion of any party or of its own initiative at any stage, of the action and on such

terms as are just.” Rule 21 SCRCP. RT&T’s argument that Rule 21 itself somehow fails

® According to the Berkeley County Clerk of Court website, it appears that the order
granting the Trustee’s motion for nonjoinder was actually filed before the Court’s order
granting RT&T’s motion to amend.
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to provide sufficient authority for the relief requested by Trustees is nonsense. Moreover,
trial judges in South Carolina have inherent authority to manage and realign parties. See
Branham v. Ford Motor Co., 390 S.C. 203, 242, 701 S.E.2d 26 (2010). Indeed, a motion
to dismiss a party under Rule 21 is addressed to the court’s discretion. See, e.g., Wagdy k.
Demian v. Sourh Carolina Health and Human Services Finance Comm’n., 297 S.C. 1,374
S.E. 510, 512 (Ct. App. 1988); Farmer v. CAGC Ins. Co., 424 S.C. 579, 819 S.E.2d 142
(Ct. App. 2018)

The Court should reject RT&T’s request that it amend its order to rule on the
standard set forth in Farmer v. CAGC Ins. Co., supra, and Rule 20(a). The Trustees were
not added as plaintiffs pursuant to Rule 20 SCRCP. That rule governs permissive joinder
of parties and is plainly inapplicable here. Under Rule 20(a) parties may join an action as
plaintiffs—that is, they have a right to join in an action—if they assert any right to relief
jointly, severally or in the alternative in respect of or arising out of the same transaction,
occurrence...and if any questions of law or fact common to all these persons will arise in
the action. The Trustees do not seek permissive joinder as plaintiffs and have asserted no
right to any relief in the action.

Alternatively, under Rule 20(a), persons may be joined as defendants if there is
asserted against them...any right to relief in respect of or arising out of the same transaction
or occurrence... and if any question of law or fact common to all defendants will arise in
the action. Rule 20(a) SCRCP. Jones asserts no right to relief against the Trustees, and as

such they are not subject to permissive joinder as defendants under Rule 20. Accordingly,
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RT&T’s request that the Court amend its order to rule on the standards set forth in Farmer
v. CAGC Ins. Co. and Rule 20 SCRCP should be denied.

Lastly, in paragraph B(10), RT&T claims it to be “manifestly unjust for the Trustees
to be dismissed prior to their depositions being taken....” Motion for Reconsideration, p.
7. On the contrary, it is manifestly unjust that RT&T’s persists in attempting to force the
Trustees’ to continue to expend time, effort, and money in this case all for the sake of
RT&T’s convenience. RT&T can still take the depositions of the Trustees in this case—
they simply will not be parties to the action. The parties’ disagreement over deposition
scheduling provides no legitimate basis for vacating the Court’s order dismissing the
Trustees.

IlI. CONCLUSION

Based on the foregoing, Plaintiffs Gaillard and Cone, as Trustees, ask that the Court
deny RT&T’s motion for reconsideration and to alter or amend the Court’s order ordering
that the Trustees be dismissed from the case.

WILLIAMS AND HULST, LLC

s/J. Jay Hulst

J. Jay Hulst

P.O. Box 1288

Moncks Corner, SC 29461
(843) 761-8232 phone
(843) 899-5834 fax
jih@williamsandhulst.com

ATTORNEYS FOR PLAINTIFFS

THOMAS W. CONE, JR., AND

THOMAS HUGUENIN GAILLARD
Dated: May 29, 2019
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After Recording, Please Return to:

William J. Cutchin
CUTCHIN LAw FIRM, PC
985-B Johnnie Dodds Blvd.
Mit, Pleasant, SC 29464

STATE OF SOUTH CAROLINA )
} TITLE TO REAL ESTATE
COUNTY OF BERKELEY ) Prepared Without Title Search

KNOW ALL MEN BY THESE PRESENTS, THAT I, James J. Monaghan, in the State
aforesaid, for and in consideration of the sum of Five Dollars and No Cents ($5.00), to me in hand
paid at and before the sealing of these presents by Benjamin L. Daniel, Sr., in the State aforesaid,
for which the receipt whereof is hereby acknowledged, have granted, bargained, sold, and released,
and by these Presents do grant, bargain, sell, and release unto the said Benjamin L, Daniel, Sr., his

heirs and assigns, forever, in fee simple, the following described real property to wit:
See Schedule “A” attached hereto and incorporated by reference herein.

TOGETHER with all and singular, the Rights, Hereditaments and Appurtenances to the said
Premises belonging, or in anywise incident or appertaining,

TO HAVE AND TO HOLD, all and singular, the said Premises before mentioned unto the
said Benjamin L. Daniel, Sr. his Heirs and Assigns forever.

AND | do hereby bind myself and my Heirs, Personal Representatives, Executors and
Administrators, to warrant and forever defend, all and singular, the said Premises unto the said
Benjamin L. Daniel, Sr., his Heirs and Assigns, against me and my Heirs, and all persons

whomsoever lawfully claiming, or to claim the same or any part thereof.

®
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Recorded On-2006-Apr-05 As-55535

Q0055535 Vol: 55056 Pat 14

WITNESS my Hand and Seal , this 4th day of April in the year of our Lord Two Thousand
Six (2006) and in the Two Hundred Twenty-Ninth year of the Sovereignty and Independence of the
United States of America.

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF

Pl

Williamg J. Cutchin

STATE OF SOUTH CAROLINA )

PROBATE

COUNTY OF BERKELEY )

PERSONALLY appeared before me William J. Cutchin and made oath that he saw the within
pamed James J. Monaghan sign, seal, and as his act and deed, deliver the within written Deed, and
that he with Deloris C. Gunnells witnessed the execution thereof.

%’%

William J. Cutchin

SWORN TO before me, this

TARY PUBLIC FOR SOUTH CAROLINA
My Commission Expires: February 4, 2013

\
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Schedule A

Legal Description
(Deed)

ALL my ONE-HALF INTEREST in that lot, piece, or parcel of land, including any and all
improvements thereon, situate, lying, and being in ALL that lot, piece, or parcel of land,
including any and all improvements thereon, situate, lying, and being in near Cainhoy North of
Wando River, Berkeley County, SC and being shown and designated as Lot 6 B on a plat entitled
" PLAT SHOWING A SUBDIVISION OF LOT6, "RIVERVIEW VILLAGE", CREATING LOT
6A AND 6B, SITUATED AS SHOWN ON ROAD §-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA. PRESENTLY OWNED BY DAVID E. HATCHELL AND
JOSEPH BARTONE" dated March 17, 2005 prepared by Charles F. Dawley, Jr., R. L.S. and
recorded March 22, 2005, in the Office of the Register of Deeds for Berkeley County in Plat
Cabinet Q, Page 357A. Reference to which is hereby craved for a more complete description as
to distances, courses, metes and bounds,

EXCEPT: A 25' Ingress/Egress Easement is hereby dedicated and given to all owners and
successors of interest in Lot 6A (TMS # 263-00-03-068) as shown on the above-referenced plat,
Lot 5 (No. 108 Cainhoy Landing Road, TMS # 263-00-05-005) as shown on the
above-referenced plat, Lot 6 (No. 110 Cainhoy Landing Road, TMS # 263-00-05-006) as shown
on the above-referenced plat, and Lot 7 (112 Cainhoy Landing Road, TMS # 263-00-05-007) as
shown on a plat dated 9/1/86 by Carolina Surveying & Mapping, William H. Dennis, RLS, and
entitled "Plat of 45.02 Acres Known as Cainhoy Landing Containing 30 Lots and Depicting As
Built Locations of Roads and Easements Located in Berkeley County, South Carolina,” as
recorded in Plat Cabinet G, page 6, in the RMC Office for Berkeley County. This Easement shall
begin on the Northem boundary of the Lot 6B at the point labeled I and extending one-half the
way to the point labeled A as shown on the Plat entitled “PLAT SHOWING A SUBDIVISION
OF LOT 6, “RIVERVIEW VILLAGE”, CREATING LOT 6A AND 6B, SITUATED AS
SHOWN ON ROAD §-8-33, IN WANDO, BERKELEY COUNTY, SOUTH CAROLINA.
PRESENTLY OWNED BY DAVID E. HATCHELL AND JOSEPH BARTONE” and shall run
down the sides of the Lot shown on said plat as going S 9° 22/ 10" W for 154.18', and then
continuing on Lines L1, L2, L3, L4, L5, L6, L7, L8, L9, L10, and L11. Therefore, the Easement
will almost completely encircle the Lot 6B except for most of the Northern boundary of the Lot.
This easement is given in perpetuity and is to run with the land.

This is the same property conveyed to Grantor by deed of Coastal Plains Development Co.,

dated April 8, 2005 and recorded on August 3, 2005 at Book 4887, Page 64 in the RMC Office of
Berkeley County,

Grantee's address; 451-C Jessen Lane, Charleston, SC 29492

TMS # 263-00-03-079

Lawyer Responsible
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Recorded On-2006-Apr-05 As-55535

AFFIDAVIT 00055535 Vol: 5506 Ps: 14
- STATE OF SOUTH CAROLINA )
)  Date of Transfer of Title
COUNTY OF BERKELEY ) April 4, 2006

PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:
1. I have read the information on this Affidavit and I understand such information.

2. The property is being transferred by James J. Monaghan to Benjamin L. Daniel, Sr., ON
April 4, 2006.

3. Check one of the following: The DEED is

(a) subject to the deed recording fee as a transfer for consideration paid or to be
paid in money or money's worth.

L) subject to the deed recording fee as a transfer between a corporation, a
partnership, or other entity and a stockholder, partner, or owner of the entity,
or is a transfer to a trust or as distribution to a trust beneficiary.

(€)_X__  EXEMPT from the deed recording fee because (exemption# _12_)
(Explanation if required )_Transfer to Grantor(s)' Trust(s) (If
exempt, please skip items 4-6, and go to item 7 of this affidavit.)

4, Check one of the following if either item 3(a) or item 3(b) above has been checked.

{8)__XX_ The fee is computed on consideration paid or to be paid in money or
money’s werth in the arnount of §5.00.

(b) The fee is computed on the fair market value of the realty whichis$

{c) The fee is computed on the fair market value of the realty as established for
property tax purposes which is $ .

5. Check YES orNQ to the following: A lien or encumbrance existed on the land, tenement,
or realty before the transfer and remained on the land, tenement, or reaity after the transfer. If“YES,”
the amount of the outstanding balance of this lien or encumbrance is §

6. The DEED Recording Fee is computed as follows:
(a) __XX__ the amount listed in item 4 above.
{b) the amount listed in item 5 above {no amount place zero)
(c) Subtract Line 6(b) from Line 6(a) and place the result.

7. As required by Code Section 12-24-70, [ state that I am & responsible person who was connected with
the transaction as: Legal Representative .

8 Tunderstand that & person required to fumish this affidavit who wilfully furnishes a false or fraudulent
affidavit is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand
dollars or imprisoned not more than one year, or both.

William J. Cutchin, Legal Represén
connected with this transaction

otary Public for South Carolina
My Commission Expires: February 4, 2013
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

EXHIBIT B
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASE NO. 2018-CP-08- %I ] i
COUNTY OF BERKELEY ) -
RONALD L. JONES AND GAYE )
LANGLEY JONES, )
)
PLAINTIFFS, ) @ :
) 5*”—.— = )
VS. ) COMPLAINT moss & T
) (JURY TRIALDEMANDED) Q22 7 -—=
ROGERS TOWNSEND & ) o990 £ F
THOMAS, P.C., LISA HOSTETLER) caf » (T
ALEXANDER C. PEABODY AND ) 5= 5 I
PEABODY & ASSOCIATES, INC. ) =" 2
. =

DEFENDANTS.

e’ Sl Noge”
i

Comes now the Plaintiffs who, complaining of the Defendants, allege as follows:

1. Plaintiffs, Ronald Jones and Gaye Jones are citizens and residents of Berkeley County, South
Carolina.

2. Upon information and belief Rogers Townsend & Thomas, P.C. is a professional corporation
organized and existing pursuant to the laws of the State of South Carolina and doing business
in Berkeley County, South Carolina.

3. Upon information and belief Lisa Hostetler is a citizen and resident Richland County, State
of South Carolina and at all times relevant herein was employed as an attorney for the
Defendant Rogers, Townsend & Thomas, P.C.

4, Upon information and belief Alexander C. Peabody is a citizen and resident Charleston
County, State of South Carolina and at all times relevant herein was a Registered Land

Surveyor and an owner/principal in Peabody & Associates Inc.

ROA 0397
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5. Upon information and belief Peabody & Associates, Inc. is corporation organized and
existing pursuant to the laws of the State of South Carolina and doing business as a surveyor
in Berkeley County, South Carolina.

6. The Court has jurisdiction over the matters alleged herein pursuant to 8.C. Code Ann. §§36-
2-802 and 36-2-803, Article V of the Constitution of the State of South Carolina, and the

Court’s plenary powers.
7. Upon information and belief, venue is proper in Berkeley County, South Carolina.
FACTS
8. Each and every allegation contained herein is repeated as if verbatim.
9. That on or about May 7, 2010 the Plaintiffs purchased the following property from
E*TRADE BANK by deed filed with the Berkeley County Register of Deeds Office on May
13, 2010 and recorded in Deed Book RP 8440 at page 218 with the following description:

All that lot, piece, or parcel of land, including any and all improvements thereon, situate
lying and being near Cainhoy North of Wando River, Berkeley County, South Carolina,
and being shown and designated as Lot 6B on a plat entitled “Plat Showing a Subdivision
of Lot 6, “Riverview Village” Creating Lot 6A and 6B, Situated As Shown on Road S-8-
33, in Wando, Betkeley County, South Carolina, Presently Owned by David E. Hatchell
and Joseph Bartone” dated March 17, 2005 prepared by Charles F. Dawley, Jr. RL.S,,
and recorded March 22, 2005, in the Office of the Register of Deeds for Berkeley County
in Plat Cabinet Q, Page 357A. Being more specifically shown and designated on a plat
made for Gaye Langley Jones and Robert L. Jones by Peabody & Associates, Inc. dated
March 24, 2010 and recorded in Berkeley County in Plat Cabinet P at Page 4A.
Reference to said latter plat is hereby craved for a more complete description as to
distances, courses, metes and bounds.

10. The Settlement Agent for this transaction was identified on the (HUD-1) Settlement
Statement as the Defendant Rogers, Townsend & Thomas, P.C., 220 Executive Center Drive,

Suite 109, Columbia, SC 29210.

ROA 0398
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11. Upon information and belief, attorney’s fees for the May 7, 2010 closing were paid to the
Defendant Rogers Townsend & Thomas for their role as serving as settlement agent for the
real estate transaclion.

12. That at all times relevant herein, Defendant Rogers, Townsend, P.C. by and through its
employees, including, but not limited to, Lisa Hostetler acted as the Settlement Agent for the
Plaintiffs in the above referenced transaction.

13. Upon information and belief Defendant Lisa Hostetler sig.ned the HUD-1 Settlement
Statement representing herself to be the Settiernent Agent for Defendant Rogers, Townsend,
& Thomas, P.C.

14. Upon information and belief, Lisa Hostetler and/or agents of the Defendant Rogers,
Townsend & Thomas, P.C. generated title insurance commitments and issued an owners’
policy of Title Insurance for this transaction. At all times, Defendant Rogers, Townsend &
Thomas, P.C. and Lisa Hostetler, were a licensed attorney and law firm who were practicing
law in the State of South Carolina and within the course and scope of their employment
and/or agencs' for the Defendant law firm at the time of their actions and inactions related to
the transaction hereinabove referenced.

15. On or about May 15, 2015, the Plaintiff discovered for the first time, that there was an
easement of record that affected the property purchased by the Plaintiffs as herein described.

16. Upon information and belief a 25 foot Ingress/Egress easement was created by way a deed
from James J. Monogham to Benjamin L. Daniel, Sr, dated April 4, 2006 and recorded in the
Office of the Register of Deeds for Berkeley County in Deed Book 5506 at page 12.

17. The easement granted to the owners of Lot 6A (TMS#263-00-03-068) Lot 5 (No. 108

Cainhoy Landing Road, TMS # 263-00-05-005) Lot 6 (No. 110 Cainhoy Landing Road,

ROA 0399
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TMS # 263-00-05-006) Lot 7 (112 Cainhoy Landing Road, TMS #263-00-05-007) a 25’
Ingress/Egress along the Northem boundary of the Lot 6B at the point labeled D and
extending one-half the way to the point labeled A as shown on the Plat entitled “PLAT
SHOWING A SUBDIVISION OF LOT 6, “RIVERVIEW VILLAGE”, CREATING LOT
6A AND 6B, SITUATED AS SHOWN ON ROAD 8-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA. PRESENTLY OWNED BY DAVID E. HATCHELL
AND JOSEPH BARTONE” and shall run down the sides of the Lot shown on said plat as
going S 9°22/10” W for 154.18 and then continuing on lines L1, L2, L3, L4, LS, L6, L7, L8,
19, L10, and L1. Therefore, the Easement will almost completely encircle the Lot 6B except
for most of the Northem boundary of the Lot. This easement is given in perpetuity and is to
run with the land.

18. The easement described in paragraph 17 herein was created by a Deed in the direct chain of
title for the subject premises.

19. That prior to the closing on the Property described herein, the Plaintiff’s engaged the services
of Alexander C. Peabody with Peabody & Associates, Inc. a Professional Land Surveyor to
survey the property for an accurate and detailed description of the property, the
improvements and any easements that would affect the property.

20. A survey was performed and a Plat was provided to the Plaintiffs’ attorneys prior to closing.

21. The Defendants Alexander C. Peabody with Peabody & Associates, Inc. a Professional Land
Surveyor were paid Five Hundred and Fiﬁy 00/100 ($550.00) Dollars for the preparation and

delivery of the Plat.

ROA 0400
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22. The survey was relied upon to describe the property in the legal description on the Deed
conveying the property to the Plaintiffs as herein described and was recorded simultaneously
with the Deed.

23. The survey failed to disclose the existence of the easement as described in paragraph 16
herein.

24. Upon information and belief, the existence of this easement was not disclosed to the
Plaintiffs prior to the closing on May 7, 2010 or any time after closing by any of the
Defendants.

25. Upon information and belief, the existence of this easement should have been disclosed on
the Plat prepared by Defendants Alexander C. Peabody, PLS and Peabody & Associates, Inc.
prior to the closing and prior to its recording.

26. The existence of the easement is and was a material fact that should have been disclosed to
the Plaintiffs prior to closing on the property hereinabove referenced by the Defendants
Rogers, Townsend & Thomas, P.C. and Lisa Hostetler.

27. The Plaintiffs are informed and believe that the Defendants Rogers, Townsend & Thomas,
P.C. and Lisa Hostetler did not disclose this encumbrance/easement on the property, nor, did
the Defendants properly communicate and explain the existence of the easement.

28. The Plaintiffs are informed and believe that the Defendants Alexander C. Peabody and
Peabody & Associates, Inc. did not properly disciose this easement on the plat prepared for
the Plaintiffs.

29. That as a result of the existence of the easement, the Plaintiffs have lost fill enjoyment and

use of their property.
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30. That subsequent to discavery of the easement, the Plaintiffs have terminated three (3) of the
(4) properties that held an easement though agreements between the Plaintiffs and those Lot
Owners.

31, That the owners of lot 6-A (TMS#263-00-03-068) will not terminate their rights to the
easement, but in the alternative, have agreed to reduce the size and scope of the easement.

32. That as a result, the owners of Lot 6-A will continue to have an easement on the Plaintiffs
property, depriving them of exclusive ownership of their property.

FOR A FIRST CAUSE OF ACTION

(NEGLIGENCE AS TO ROGERS TOWNSEND &
THOMAS, P.C. AND LISA HOSTETLER)

33. Each and every allegation is repeated as if verbatim.

34. Plaintiffs were foreseeable parties to suffer injury if the Defendants Rogers, Townsend &
Thomas, P.C. and Lisa Hostetler failed to perform their duties and meet the standard of care
in their representations in the aforementioned property transaction.

35. Defendants Rogers, Townsend & Thomas, P.C. and Lisa Hostetler owed a duty to meet the
standard of care in their handling of the closing and transaction and to prevent foreseeable
injuries to Plaintiffs.

36. The standard of care for lawyers representing a client in transactions in South Carolina
requires a lawyer, among other things, to inform, consult, and communicate with the client as
to a transaction about the means by which the client’s objectives are to be accomplished, to
keep the client reasonably informed about the status of the matter, and to explain a matter to
the extent reasonably necessary to permit the client to make informed decisions regarding the

representation,
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37. The injuries and damages suffered by the Plaintiffs were due to and caused by the
negligence, recklessness, willfulness and wantonness of the Defendants Rogers, Townsend &
Thomas, P.C. and Lisa Hostetler acts of omission and/or commission in the following
particulars to wit:

a. By failing to meet the applicable standard of care in the representation of the Plaintiffs
and handling of the transaction described above;

b. By failing to disclose to the Plaintiffs the existence of the easement as described in
herein;

¢. By failing to disclose to the PlaintifP’s key facts conceming the transaction which
prejudicial to the Plaintiffs’ interest;

d. In failing to properly communicate with the Plaintiffs’ before, during or after the
transaction;

e. In failing to properly supervise the transaction;

f. Infailing to properly train its employees;

g In failing to properly hire employees with sufficient knowledge and skill to properly
conduct the transaction;

h. In violating the rules, regulations and statures governing attorneys conduct in the State of
South Carolina;

38. That as a direct and proximate result of one or more of the Defendants’ actions or omissions
the Plaintiffs suffered damapes.

39, Plaintiffs are entitled to a judgment for actual and punitive damages as to these Defendants.

EXPERT AFFIDAVIT

40. Each and every allegation is repeated as if verbatim.

ROA 0403
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41, Pursuant S.C. Code Ann. § 15036-100(B) (2006), attached hereto and incorporated herein by
reference as Exhibit 1, is the affidavit of Charles Nation, an expert witness and lawyer
licensed to practice law in South Carolina, which specifies at least one negligent act or
omission claimed to exist and the factual basis for each claim based upon the available

evidence at the time of the filing of the affidavit.

FOR A SECOND CAUSE OF ACTION

(NEGLIGENCE AS TO ALEXANDER C. PEABODY AND PEABODY ASSOCIATES, INC.)

42. Each and every allegation is repeated as if verbatim.

43, Plaintiffs were foreseeable parties to suffer injury if the Defendants Alexander C. Peabody
and Peabody & Associates, Inc. failed to perform their duties and meet the standard of care in
their representations in their preparation of the Plat for the Plaintiffs.

44, Defendants Alexander C. Peabody and Peabody & Associates, Inc. owed a duty to meet the
standard of care in their preparation of the Plat for the transaction and to prevent foreseeable
injuries to Plaintiffs.

45. The standard of care for surveyors engaging in the business of surveying in South Carolina
requires a surveyor, among other things, to show any easements known to the surveyor on
the survey performed and to propetly investigate the records of the Register of Deeds, to
include, but not limited to, the Deed in the direct chain of title to be able to accurately
determine the boundary of the lot and any other encumbrances, including, but not limited to
the existence of easements that may exist in the Deed into the current owner of the property.

46, The injuries and damages suffered by the Plaintiffs were due to and caused by the

negligence, recklessness, willfulness and wantonness of the Defendants Alexander C.
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Peabody and Peabody & Associates, Inc. acts of omission and/or commission in the

following particulars to wit:

i. By failing to meet the applicable standard of care in the preparation of the the Plat for the
above described real estate transaction above;

j. By failing to disclose on the Plat the existence of the easement as described in herein;

k. In failing to properly supervise the preparation of the plat;

1. In failing to properly train its employees;

m. In failing to properly hire employees with sufficient knowledge and skill to properly
prepare the plat;

n. In violating the rules, regulations and statures governing surveyors in the State of South
Carolina;

47. That as a direct and proximate result of one or more of the Defendants actions or omissions
the Plaintiffs suffered damages.

48. Plaintiffs are entitled to a judgment for actual and punitive damages as to these Defendants.

EXPERT AFFIDAVIT

49, Each and every allegation is repeated as if verbatim.

50. Pursuant S.C. Code Ann. § 15036-100(B) (2006), attached hereto and incorporated herein by
reference as Exhibit 1, is the affidavit of Wendell Powers, an expert witness and surveyor
licensed in South Carolina, which specifies at least one negligent act or emission claimed to
exist and the factual basis for each claim based upon the available evidence at the time of the
filing of the affidavit.

WHEREFORE, Plaintiffs pray as follows:
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A. For a judgment in an amount to be determined by the jury for actual, consequential
and punitive damages against all Defendants;
B. For the costs and disbursements of this action;

C. For such other and further relief as the court may deem just and proper.

May L} 2018 M

Rdbert W. Maring \
SC Bar 8810

Attorney for Plaintiffs

PO Box 478

Georgetown, SC 29440
843-545-9544 phone
R43-545-9735 fax

robert@maringmoyer.com

10
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State of South Carelina ) In the Court Of Common Pleas
) For the Ninth Judicial Circuit
County of Berkeley ) Civil Action Number: 2018-CP-09-

Affidavit Required Under Carolina Code Ann. Section 15-36-100

PERSONALLY APPEARED BEFORE ME, Charles Owen Nation, II,
who, after first being duly sworn and under oath, states as follows. I am the owner of
Nation Law Firm, P.C., and have been a member of the South Carolina Bar engaged in
the general practice of law since November of 1984, [ am a member of the South
Carolina Bar Association, and have been retained by Robert W. Maring, on behalf of his
clients, Gaye Langley Jones and Ronald K. Jones, to give an opinion under South
Carolina Code Ann. Section 15-36-100, which requires a contemporaneous affidavit of
an expert specifying the negligent act(s) or omission(s) prior to the filing of complaint
asserting negligence on the part of an attomey. This affidavit is given in connection with
the area of practice dealing with residential real estate closings, more particularly, the
refinance of the attorney on the abstract of real property, and the simultaneous
representation of an owner of real property, a borrower and mortgagor, and a bank
loaning funds on the condition of it being assured of a first mortgage lien encumbering
the residential property which secures the repayment of the loan involved with the
transaction. The facts as they have been presented to me appear to be as follows, and all
references to documents filed of record are intended to refer to the Office of the Register
of Deeds for the County of Berkeley, State of South Carolina:

1. Plaintiffs, Gaye Langley Jones and Ronald K. Jones, at all times relevant, were
and are residents of the County of Berkeley County, State of South Carolina.

2. Rogers, Townsend & Thomas, LLC, at all limes relevant, were licensed attorneys
who were practicing law in the State of South Carolina.

3. On information and belief, Lisa M. Hostetler, at all times relevant, was employed
by the law firm of Rogers, Townsend & Thomas, LLC.

4, The following property was conveyed by Deed from Riverview Developers, LLC,
to Coastal Plains Development, Inc., dated April 8, 2005, and filed of record April
13 2005, in the Office of the Register of Deeds for the County of Berkeley at
Deed Book 474 at Page 51:

All that lot, piece or parcel of land, including any and all improvements
thereomn, situate, lying and being in near Cainhoy North of Wando River,
Berkeley County, SC and being shown and designated as Lot 6A & 6B on
a plat entitled ‘PLAT SHOWING A SUBDIVISION OF LOT &,
‘RIVERVIEW VILLAGE’, CREATING LOT 6A AND 6B,
SIOTUATED AS WHON ONROAD §-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA, PRESENTLY OWENED BY DAVID

EXHIBIT
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E, HATCHELL AND JOSEPH BARTONE" DATED March 17, 2005,
prepared by Charles F. Dawley, Jr., R.L.S., and recorded March 22, 2005,
in the Office of the Register of Deeds for Berkeley County in Plat Cabinet
Q at Page 357A. Reference to which is hereby craved for a more
complete description as to distances, courses, metes and bounds.

EXCEPT: a 50’ Ingress/Egress Easement and General Utility Easement
Labeled A-B-C-D-A as shown on the Plat entitled ‘PLAT SHOWING A
SUBDIVISION OF LOT 6 ‘RIVERVIEW VILLAGE', CREATING LOT
6A AND 6B, SITUATED AS SHOWN ON ROAD S§-8-33, IN WANDO,
BERKELEY COUNTY, SOUTH CAROLINA, PRESENTLY OWED BY
DAVID E. HATCHELL AND JOSEPH BARTONE" is hereby dedicated
and given to all purchasers and successors of interest in this property and
the General Utility Easement is dedicated and given to those entitles
which provide said utilities.

This is the same property conveyed to Grantor by deed of Joseph Bartone
and David E. Hatchell dated April 5, 2002 and r4ecorded on April 8, 2002
at Book 2686 at Page 290 in the RMC Office of Berkeley County,

TMS #263-00-03-068

The property, Lot 6B, was conveyed by Deed of Coastal Plains Development
Company, Inc., to James J. Monaghan by deed dated April 8, 2005, and filed of
record i Deed Book 4887 at Page 84.

The subject property was thereafter conveyed by James J. Monaghan to
Benjamin L. Daniel, Sr. by deed dated April 4, 2006, and filed of record in Deed
Book 5506 at Page 12, and by Quit Claim Deed of James J. Monaghan to
Benjamin L. Daniel, Sr., by deed dated August 22, 2006, and filed of record in
Deed Book 5904 at Page 177.

Rogers, Townsend & Thomas, LLC issued or caused Investor’s Title Insurance
Company Policy Number SC401720100521, a Homeowner’s Policy of Title
Insurance, to be issued, which insures the subject property, property shown and
designated as Lot 6B on a plat filed of record in Plat Cabinet Q at Page 357A,
hereinafier “Investor’s Policy.”

The exceptions reflected within Investor’s Policy, and the Title Insurance
Commitment which was prepared prior to the issuance of Investor’s Policy, make
no mention of some of the documents which are contained within the abstract of
the title search.

While the abstract of the title search reveals the existence of the following
documents in the chain of title to the subject property, the exceptions reflected

(]
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within Investor’s Policy, and the Title Insurance Commilment which was
prepared prior to Investor’s Policy, make no mention of the foliowing documents:

a.

Easement to real estate from Candace A. Harvey, owner of Lot Number 6,

as reflected on Slide Cabinet G at Page 6; and

Easement in a deed from Coastal Plains Development Co., Inc., to James
J. Monaghan dated April 8, 2005, and filed of record in the Office of the
Register of Deeds for the County of Berkeley in Volume 4887 at Page 65;

and

Easement in deed from James J. Monaghan to Benjamin L. Daniel, Sr.,
dated April 4, 2006, and filed of record April 5, 2006, in the Office of the
Register of Deeds for the County of Berkeley in Volume 5506 at Page 13,

which conveyance and easement state as follows:

All my one-half interest in that lot, piece, or parcel of land,
including any and all improvements thereon, sitvate, lying and
being in all that lot, piece, or parcel of land, including any and all
improvements thereon situate, lying and being in near Cainhoy
North of Wando River, Berkeley County, SC and being shown and
designated as Lot 6B on a plat entitled “PLAT SHOWING A
SUBDIVISION OF LOT 6, ‘RIVERVIEW VILLAGE’,
CREATING LOT 6A AND 6B, SITUATED AS SHOWN ON
ROAD 8-8-33, IN WANDO, BERKELEY COUNTY, SOUTH
CAROLINA. PRESENTLY OWNED BY DAVID E.
HATCHELL AND JOSEPH BARTONE” DATED MARCH 17,
2005, PREPARED BY Charles F. Dawley, Jr., RL.S., and
recorded March 22, 200, in the Office of the Register of Deeds for
Berkeley County in Plat Cabinet Q, Page 357A. Reference to
which is hereby craved for a more complete description as to
distances, courses, metes and bounds.

EXCEPT: A 25’ Ingress/Egress Easement is hereby dedicated and
given to all owners and successors of interest in Lot 6A
(TMS#263-00-03-068) as shown on the above-referenced plat, Lot
5 (No. 108 Cainhoy Landing Road, TMS#263-00-05-005) as
shown on the above-referenced plat, Lot 6 (No. 110 Cainhoy
Landing Road, TMS#263-00-05-006) as shown on the above
referenced plat, and Lot 7 (112 Cainhoy Landing Road, TMS#263-
00-05-007) AS SHOWN ON A PLAT DATED 9/1/86 BY
Carolina Surveying & Mapping, William H Dennis RLS, and
entitled “PLAT OF 45.02 ACRES KNOWN AS CAINHOY
LANDING CONTAINING 30 LOTS AND DEPICTING AS
BUJIT LOCATIONS OF ROADS AND EASEMENTS
LOCATED IN BERKELEY COUNTY, SOUTH CAROLINA,” as
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recorded in Plat Cabinet G page 6, in the RMC Office for Berkeley
County. This Easement shall be on the Northern boundary of the
Lot 6B at the point labeled D and extending one-half the way to
the point labeled A as shown on the Plat entitled “PLAT
SHOWING A SUBDIVISION OF LOT 6, ‘RIVERVIEW
VILLAGE’, CREATING LOT 6A AND 6B, SITUATED AS
SHOWN ON ROAD §-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA. PRESENTLY OWNED BY
DAVID E. HATCHELL AND JOSEPH BARTONE" and shall run
down the sides of the Lot shown on said plat as going S 9° 22/10”
W for 154.18°. and then continuing on Lines L1, 12, L3, L4, L4,
L6,L7,1L8, 1.9, L10 and L.11. Therefore, the Easement will almost
completely encircle the Lot 6B except for moat of the Northern
boundary of the Lot. This easement is given in perpetuity and is to
run with the land.

TMS#263-00-03-079

The Master in Equity’s deed which serves to transfer the property to E Trade*
Bank of Fort Mill South Carolina, conveys Lot 6B as shown on a plat filed in Plat
Cabinet Q at Page 357A, this being the identical property conveyed by deed of
James J. Monaghan to Benjamin L. Daniel, Sr., dated April 4, 2006, and filed of
record April 5, 2006, in Book 5506 at Page 12 and also by Quit Claim Deed of
James J. Monaghan to Benjamin L. Daniel, Sr., dated August 22, 2006 and filed
of record in the Office of the Register of Deeds for Berkeley County on August
28, 2006 in Book 5904 at Page 177.

Easements filed of public record were not noted and included within the title
insurance commitment nor in the title insurance policy but were, however, noted
in the abstract.

The plat of Lot Number 6B filed of record in Plat Cabinet P at Page 4A, prepared
by Alexander C. Peabody, PLS with Peabody & Associates, Inc., does not reflect
the existence of the easements above which completely encircle Lot 6B for a
width of 25 feet except for most of the northern part of the lot. Further, the
exceptions reflected within Investor’s Policy, and the Title Insurance
Commitment which was prepared prior to the issuance of Investor’s Policy,
excludes all loss, costs, attorney's fees and expenses resulting from those matters
disclosed on a plat by Peabody & Associates, Inc., dated March 24, 2010.

T know I have not reviewed the entire closing file maintained by the parties.

I have attached a RESUME which reflects some of my educational background
and experience, believe I am an expert in the field of residential real estate
transactions, and estimate 1 have personally served as the closing attorney for
either the seller or the purchaser or the bank, and others, in a variety of
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transactions which include sales, purchases, refinances, etc., in more than one
thousand (1,000) residential real estate transactions since my admission to the bar
in 1984,

15. Based on the foregoing facts, the validity and accuracy of which I assume, it is
my judgment Lisa M. Hostetler and the law firm which employed her appear to
have been negligent in (a) failing properly to review the abstract of the subject
property, and (b) in failing properly to list the exceptions applicable to the subject
property. The factual basis for my opinion is my review of the files shared with
me. As a result of the failure to review the abstract and note the easements filed
of record, the subject property was purchased and easements which exists as a
matter of record affect the subject property but were not disclosed.

16. In my judgment, a reasonably competent and careful South Carolina lawyer
would not have closed the Loan and allowed the conveyance without reviewing
the abstract, and the easements, and the plats related thereto, and explained the
effect of the documents revealed in the abstract but not in the title insurance
commitment or policy to be issued. 1hold the foregoing opinions to a reasonable

essio

= --

N —

Charles Owen M

Sworn and subscribed to before me this Z day of May, 2018.

Notary Public for South Carolina
My commission expires:

(Seal)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
CASE NO. 2018-CP

COUNTY OF BERKELEY

RONALD L. JONES AND GAYE
LANGLEY JONES,

PLAINTIFFS,

VS. AFFIDAVIT OF WENDELL POWERS

)
)
)
)
)
)
)
)
)
ROGERS TOWNSEND & )
THOMAS, P.C., LISA HOSTETLER)
ALEXANDER C. PEABODY AND )
PEABODY & ASSOCIATES, INC. )
' )

PERSONALLY APPEARED BEFORE ME, Wendell C. Powers who, after being duly
sworn and under oath states as follows. I am a licensed surveyor in the State of South Carolina
and am the owner of Powers Land Surveying and have been engaged as a land surveyor in South
Carolina since June 1970, I have been retained by Robert W, Maring, on behalf of his clients,
Gaye Langley Jones, and Ronald K. Jones, to give an opinion under South Carolina Code Ann.
Section 15-36-100 which requires a contemporaneous affidavit of an expert specifying the
negligent act(s) or omissions(s) prior to the filing of a complaint asserting negligence on the part
of a land surveyor. This affidavit is given in connection with the preparation of a Plat for a real
estate transaction in Berkeley County, South Carolina. These are the facts as have been provided
to me as well as my opinion on this matter.

1. Plaintiffs, Ronald Jones and Gaye Jones are citizens and residents of Berkeley County, South
Carolina.

2. Alexander C. Peabody is a citizen and resident Charleston County, State of South Carolina
and at all times relevant herein was a Registered Land Surveyor and an owner/principal in
Peabody & Associates, Ine..

3. Upon information and belief Peabody & Associates Inc. is corporation organized and
existing pursuant to the laws of the State of South Carolina and doing business as a surveyor

in Berkeley County, South Carolina.

EXHIBIT

i 2
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4. The following property was conveyed by Deed from Riverview Developers, LLC, to Coastal
Plains Development, Inc., dated April 8, 2005, and filed of record April 13 2005, in the
Office of the Register of Deeds for the County of Berkeley at Deed Book 474 at Page 51:

All that lot, piece or parcel of land, including any and all improvements thereon,
situate, lying and being in near Cainhoy North of Wando River, Berkeley County,
SC and being shown and designated as Lot 6A & 6B on a plat entitled ‘PLAT
SHOWING A SUBDIVISION OF LOT 6, ‘RIVERVIEW VILLAGE’,
CREATING LOT 6A AND 6B, SIOTUATED AS WHON ONROAD S-8-33, IN
WANDO, BERKELEY COUNTY, SOUTH CAROLINA, PRESENTLY
OWENED BY DAVID E, HATCHELL AND JOSEPH BARTONE” DATED
March 17, 2003, prepared by Charles F. Dawley, Jr,, R.L.S., and recorded March
22, 2005, in the Office of the Register of Deeds for Berkeley County in Plat
Cabinet Q at Page 357A. Reference to which is hereby craved for a more
complete description as to distances, courses, metes and bounds.

EXCEPT: a 50’ Ingress/Egress Easement and General Utility Easement Labeled
A-B-C-D-A as shown on the Plat entitled ‘PLAT SHOWING A SUBDIVISION
OF LOT 6 ‘RIVERVIEW VILLAGE’, CREATING LOT 6A AND 6B,
SITUATED AS SHOWN ON ROAD $-8-33, IN WANDO, BERKELEY
COUNTY, SOUTH CAROLINA, PRESENTLY OWED BY DAVID E.
HATCHELL AND JOSEPH BARTONE” is hereby dedicated and given to all

purchasers and successors of interest in this property and the General Utility
Easement is dedicated and given to those entitles which provide said utilities.

This is the same property conveyed to Grantor by deed of Joseph Bartone and
David E. Haichell dated April 3, 2002 and r4ecorded on April 8, 2002 at Book
2686 at Page 290 in the RMC Office of Berkeley County.
TMS #263-00-03-068
5. The property, Lot 6B was conveyed by Deed from Coastal Plains Development Company
Inc. to James J. Monaghan by deed dated April 8, 2005 and filed of Record in Deed Book
4887 at Page 84.
6. The property was thereafter conveyed by James J. Monaghan to Benjamin L. Daniel, Sr. by
deed dated April 4, 2006 and filed of record in Deed Book 5506 at page 12, and by Quit
Claim Deed of James J. Monaghan to Benjamin L. Daniel, Sr. by deed dated August 22,

2006, and filed of record in Deed Book 5904 at page 177.
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7. That the Deed from James J. Monaghan to Benjamin L. Daniel Sr. dated April 5, 2006
reserved the following description and easement:

All my one-half interest in that lot, piece, or parcel of land, including any and all
improvements thereon, situate, lying and being in all that lot, piece, or parcel of
land, including any and all improvements thereon situate, lying and being in near
Cainhoy North of Wando River, Betkeley County, SC and being shown and
designated as Lot 6B on a plat entitled “PLAT SHOWING A SUBDIVISION OF
LOT 6, ‘RIVERVIEW VILLAGE’, CREATING LOT 6A AND 6B, SITUATED
AS SHOWN ON ROAD S-8-33, IN WANDOQ, BERKELEY COUNTY, SOUTH
CAROLINA. PRESENTLY OWNED BY DAVID E. HATCHELL AND
JOSEPH BARTONE"” DATED MARCH 17, 2005, PREPARED BY Charles F.
Dawley, Jr., RL.S., and recorded March 22, 209, in the Office of the Register of
Deeds for Berkeley County in Plat Cabinet Q, Page 357A. Reference to which is
hereby craved for a more complete description as to distances, courses, metes and
bounds.

EXCEPT: A 25” Ingress/Egress Easement is hereby dedicated and given to all
owners and successors of interest in Lot 6A (TMS#263-00-03-068) as shown on
the above-referenced plat, Lot § (No. 108 Cainhoy Landing Road, TMS#263-00-
05-005) as shown on the above-referenced plat, Lot 6 (No. 110 Cainhoy Landing
Road, TMS#263-00-05-006) as shown on the above referenced plat, and Lot 7
(112 Cainhoy Landing Road, TMS#263-00-05-007) AS SHOWN ON A PLAT
DATED 9/1/86 BY Carolina Surveying & Mapping, William H Dennis RLS, and
entitled “PLAT OF 45.02 ACRES KNOWN AS CAINHOY LANDING
CONTAINING 30 LOTS AND DEPICTING AS BUJIT LOCATIONS OF
ROADS AND EASEMENTS LOCATED IN BERKELEY COUNTY, SOUTH
CAROLINA,” as recorded in Plat Cabinet G page 6, in the RMC Office for
Berkeley County. This Easement shall be on the Northern boundary of the Lot 6B
at the point labeled D and extending one-half the way to the point labeled A as
shown on the Plat entitled “PLAT SHOWING A SUBDIVISION OF LOT 6,
‘RIVERVIEW VILLAGE’, CREATING LOT 6A AND 6B, SITUATED AS
SHOWN ON ROAD 8-8-33, IN WANDO, BERKELEY COUNTY, SOUTH
CAROLINA. PRESENTLY OWNED BY DAVID E. HATCHELL AND
JOSEPH BARTONE?” and shall run down the sides of the Lot shown on said plat
as going S 9°22/10” W for 154.18". and then continuing on Lines L1, L2, L3, L4,
L4,1L6,L7,L8,L9, L10 and L11. Therefore, the Easement will almost completely
encircle the Lot 6B except for moat of the Northern boundary of the Lot. This
easement is given in perpetuity and is to run with the land.

TMS#263-00-03-079

8. The Master in Equity’s deed which serves to transfer the property to E Trade* Bank of Fort Mill
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South Carolina, conveys Lot 6B as shown on a plat filed in Plat Cabinet Q at Page 3574, this
being the identical property conveyed by deed of James J. Monaghan to Benjamin L, Daniel, Sr.,
dated April 4, 2006, and filed of record April 5, 2006, in Book 5506 at Page 12 and also by Quit
Claim Deed of James J. Monaghan to Benjamin L. Daniel, Sr., dated August 22, 2006 and filed
of record in the Office of the Register of Deeds for Berkeley County on August 28, 2006 in Book
5904 at Page 177.

A plat of Lot Number 6B filed of recard in Plat Cabinet P at Page 4A, prepared by Alexander C.
Peabody, PLS with Peabody & Associates, Inc., does not reﬂectlthe existence of the easement
above which completely encircled Lot 6B for a width of 25 feet except for most of the northern
part of the lot.

I have worked in the surveying business for over 47 years and have been registered land surveyor
for most of my time in the bqsiness.

I have surveyed thousands of properties over my career and have prepared as many plats. I have
prepared thousands of plats for residential closings.

1am currently licensed as a Registered Land Surveyor in the State of South Carolina and have
been since April 1973,

I have been in the continual practice of land surveying as a Registered Land Surveyor since my
lic;:nsing in 1973.

South Carolina has established the minimum standards for the practice of surveying in South
Carolina pursuant to State of South Carolina Code of Regulations Chapter 29, Article 4
Regulations 400-490, °

Based on the forgoing facts a review of the proposed Complaint and consultation with Plaintiffs
counsel, the validity of which I have to assume, it is my judgment that Alexander C. Peabody and
Peabody Associates, Inc. appears to have been negligent in failing to meet the minimum

standards required of land surveyors as defined in State of South Carolina Code of Regulations
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Chapter 29, Article 4 Regulations 400-490 in the following ways: (a) failing to disclose the 25
foot easement on the March 24, 2010 plat to the Plaintiffs (b) in failing to review deeds into the
chain of title necessary to properly execute the survey and preparation of the plat according to the
findings of all relevant information; and (c) in failing to accurately present and reveal all of the
pertinent information included in the legal descriptions on the Plat;.

16. It is my judgment, a reasonably competent and careful South Carolina Land Surveyor would have
properly and carefully researched the legal descriptions of the property to insure that an accurate
and complete representation of all relevant matters were disclosed on the Plat.

17. This opinion is made to a reasonable degree of professional land surveyor certainty.

~Wendeli G, Powers, istered Land Surveyor

C“.:C.- LAY
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817
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1
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE )
LANGLEY JONES, )
)
Plaintiffs, )
)
vs. ) ANSWER OF ROGERS TOWNSEND &
) THOMAS and
ROGERS TOWNSEND & THOMAS, P.C,,) LISA HOSTETLER ALEXANDER
LISA HOSTETLER ALEXANDER, ) c3 2
C. PEABODY, and PEABODY & ) §g§ :
ASSOCIATES, INC., ) Zms = N
) L% £ —
m -
Defendants. ) ggg o
o® o [T
) c‘oé" =
. 352 e O
Rogers Townsend & Themas, P.C. and Lisa Hostetler Alexander (collectively “Dacffnﬂuts}:h
answer the allegations of the Complaint as follows. (K '

FOR A FIRST DEFENSE

1. Defendants deny all allegations of the Complaint unless otherwise admitted,
qualified, or explained.

2. Defendants admit, upon information and belief, the allegations of Paragraphs 1, 4,
and 5 of the Complaint.

3. Defendants admil the allegations of Paragraphs 2 and 3 of the Complaint.

4. Defendants deny the allegations of Paragraphs 6 and 7 of the Complaint.

5. Answering the allegations of Paragraph 8 of the Complaint, Defendants repeat
and reallege the foregoing.

6. Defendants deny so much of the allegations of Paragraph 9 of the Complaint as
can be construed to allege the property was purchased on May 7, 2010, and that the property

description includes “recorded in Berkeley County in Plat Cabinet P at Page 4A™ and admit the & /

1
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balance of the allegations. Further answering said Paragraph, Defendants are informed and
believe the deed was issued and the property purchased by Plaintiffs on March 12, 2010 and the
description contains the phrase “recorded in Berkeley County in Plat Cab, N at Page 392P.”

7. Defendants admit the allegations of Paragraphs 10 and 11 of the Complaint.

8. Defendants deny so much of the allegations of Paragraphs 12, 13, and 14 of the
Complaint as can be construed to ailege that Lisa Hostetler acted as a settlement agent, signed
any documents, or issued any title policies, or acted in any capacity at the Plaintiffs’ closing.

9. Defendants are without knowledge of and therefore deny the allegations of
Paragraph 15 of the Complaint.

10. Defendants admit the allegations of Paragraph 16 of the Complaint.

11.  Defendants admit the allegations of Paragraph 17 of the Complaint except that the
words “Ingress/Egress along the Northern boundary” should read “Ingress/Egress beginning on
the Northern boundary” and the words “L10, and L.17 should read “L10,and L11.”

12.  Defendants admit the allegations of Paragraphs 13 through 23 of the Complaint.

13.  Defendants admit the allegations of Paragraphs 24 through 28 of the Complaint.

14.  Defendants deny the allegations of Paragraph 29 and 30 of the Complaint.

15. Defendants are without knowledge of and therefore deny the allegations of
Paragraph 31 of the Complaint.

16.  Defendants deny the allegations of Paragraph 32 of the Complaint.

17.  Answering the allegations of Paragraph 33 of the Complaint, Defendants repeat

and reallege the foregoing.

18,  Defendants admit the allegations of Paragraph 34 of the Complaint, but deny any

damage to Plaintiffs.
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19.  Defendants admit the allegations of Paragraphs 35 and 36 of the Complaint.
20.  Defendants deny the allegations of Paragraphs 37 through 39 of the Complaint.
21.  Answering the allegations of Paragraph 40 of the Complaint, Defendants repeat

and reallege the foregoing.

22, Defendants admit an affidavit is attached, and deny all other allegations of

Paragraph 41 of the Complaint.
23.  Answering the allegations of Paragraph 42 of the Complaint, Defendants repeat

and reallege the foregoing.
24.  The allegations of Paragraphs 43 through 50 of the Complaint do not implicate

Defendants and therefore do not require an answer from Defendants, but if an answer is required,

Defendants deny the same.
FACTS COMMON TO AND INCORPORATED INTO ALL DEFENSES
25.  Plaintiffs own Lot 6B.
26.  The dominant property, if an easement exists, is Lot 6A.

FOR A SECOND DEFENSE
(Not the Real Party in Interest)

97.  Ronald L. Jones transferred all his right, title, and interest in the property at issue
to Gayle L. Jones by quit claim deed dated February 28, 2012 and filed in the Berkeley County
Register of Deeds office at Book 9344, page 315.

28.  Ronald L. Jones is not a real party in interest.

29.  Ronald L. Jones must be dismissed from this action.

30.  Asto Ronald L. Jones, Defendants plead lack of interest as a complete defense.
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FOR A THIRD DEFENSE
(Statute of Limitations)

31.  Plaintiffs have owned the property continuously since March 12, 2010.

32.  Plaintiffs knew or should have known that there might exist an easement on their
own property.

33.  Plaintiffs have failed to bring their action within the three-year statute of
limitations.

34.  Defendants plead the statute of limitations as a complete defense.

FOR A FORTH DEFENSE
(Easement, If Any Such Exists, Is No Longer Enforceable So There Are No Damages)

35.  Plaintiffs house and garage was constructed no later than November 2006.

36.  Plaintiff’s fence was, upon information and belief, constructed no later than
November 2006.

37.  Plaintiff’s garage and fence completely block the purported 25-foot easement on
the East side of the property.

38.  Plaintiff’s fence on the West side of the property from the Fire Pit to the property
line was built no later than November 2006.

39.  Plaintiff’s fence on the West side of the property runs across the entire purported
easernent.

40.  Plaintiff’s garage and fences were continuously and are currently obstructing the
purported easement and were hostile to the use of the purported easement, were open to the view
of all who attempted to use the purported easement, were actually in place, were notorious, and

provided exclusive possession to Plaintiffs to the exclusion of all the world.
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41.  Plaintiff's garage and fences have been continuously in place for longer than 10
years.

42.  The owner of Lot 6A can no longer enforce any purported easement on Lot 6B.

43.  The owner of Lot 6A is estopped from attempling to enforce the purported
easement.

44.  Because there is no longer an enforceable easement, if ever there were one,
Plaintiff cannot assert any damages.

45,  Defendants plead no easement and therefore no damages as a complete defense.

FOR A FIFTH DEFENSE
(Purported Easement Never Existed)

46.  The granting clause in the deed from Coastal Plains Development Co., Inc. to
James J. Monaghan employs language that is confusing and contradictory.
47.  There was no grantee in the language Plaintiff relies upon.
48.  The language Plaintiff relies upon did not reserve or grant an easement.
49.  There is no easement to a third party prior to the deed to Monaghan.
50.  If Coastal Plains Development Co., Inc. was attempting to create an easement, it
failed 1o dos so.
51,  Coastal Plains Development Co., Inc. did not follow the requirement of the
common law.
52.  Any attempt to create an easement must follow the common law because the
common law is the controlling law regarding easements in South Carolina.
53.  Failure to follow the requirement of the common law is fatal to any attempt to

establish an easement.

54.  Defendants plead that no easement ever existed as a complete defense.
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FOR A SIXTH DEFENSE
(No Easement Existed)

§5.  There is no requirement for Lot 6A to have ingress and egress to any identifiable
reason on Lot 6B.

56. Lot 6A has access to the marsh on its own boundary.

57. Lot 6A has access to the outside world on its own boundary.

58.  An easement over Lot 6B is not necessary to the proper enjoyment of Lot 6A.

59.  The purported easement over Lot 6B is not required for the proper enjoyment of
Lot 6A.

60.  Defendants plead that no easement exists as a complete defense.

FOR AN SEVENTH DEFENSE
(Plaintiffs Cannot Show Damages)

61.  There is a grave on Lot 6B as shown by a gravestone.

62.  Plaintiffs closed on the house knowing that the gravestone existed on Lot 6B.

63.  Plaintiffs were aware that persons related to the deceased are entitled to come
onto their property to visit the grave of their relative.

64.  Plaintiffs waived any objection to having unknown numbers of strangers access
their property when they closed knowing of the marked grave on their new property.

65. A copy of the e-mail from Plaintiffs accepting the property with the gravestone is
attached as Exhibit “A.”

66.  Plaintiffs cannot show any damages from the owners of Lot 6A having access to
their property when they are willing to allow unknown numbers of complete strangers to access
their property.

67.  Defendants plead no damages as a complete defense.
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FOR AN EIGHTH DEFENSE
(Easement Waived)

68.  Plaintiff’s house, garage, and fences were constructed no later than November
2006.

69.  The owner of Lot 6A took possession of Lot 6A on or about May 4, 2006.

70.  The owner of Lot 6A could have observed the construction of the garage and
fences on Lot 6B.

71.  The owner of Lot 6A constructed the house on Lot 6A before February 7, 2007.

72.  Oninformation and belief, the owner of Lot 6A did not protest the construction of
the garage or the fences on Lot 6B at any time up to the present.

73.  The owner of Lot 6A has waived any claim to an easement across Lot 6B.

74.  Because the owner of Lot 6A has waived any claim to an easement, Plaintiffs
have suffered no damages.

75.  Defendants plead waiver of the easement by the dominant property owner as a

complete defense.

FOR A NINTH DEFENSE OF LISA HOSTETLER ALEXANDER
(Not tke Proper Party)

76.  Lisa Hostetler Alexander was not the supervising attarney in the closing of the lot

for Plaintiffs.

71.  Lisa Hostetler Alexander did not owe Plaintiffs any duty to give them legal advice

or 1o notify them of any easernent on their property.

78.  Lisa Hostetler Alexander pleads that she is not a proper party to this lawsuitas a

complete defense.

79.  Lisa Hostetler Alexander pleads lack of any duty as a complete defense.
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FOR A TENTH DEFENSE
(SCRCP Rule 12(b)(7))

80.  Jones claims that the owners of Lot 6B have an easement over her property, Lot
6A.

81.  Rogers Townsend &Thomas, P.C. would affirmatively plead and show that the
ownets of Lot 6A either never had an easement or have waived the easement or are estopped to
claim an easement over Lot 6B.

82.  Adjudication of the existence vel non of the easement in this matter without
binding the owners of Lot 6B will fail to provide complete relief to the parties,

83.  The owners of Lot 6B should be joined in this action.

84.  This action should be dismissed for failure to join necessary parties or in the
alternative the necessary parties should be joined.

WHEREFORE, having fully answered, Defendants pray for judgment in their favor, for

costs, and for such other and further relief as the Court finds just and fair.

BRUNER, POWELL, WALL & LINS, LLC

Ao ] /5

Warren C. Powell, Jr. ,5 C. Bar No. 4525
P.O. Box 61110
Columbia, SC 29260
(803) 252-7693
Fax (803) 254-5719
owell@brunerpowell.com

Columbia, South Carclina

Junei, 2018
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) JUDICIAL CIRCUIT
COUNTY OF BERKELEY )
) CASENO.:2018.-CP-08-817
)
RONALD L. JONES, et al. ) MOTION AND ORDER INFORMATION
Plaintiff, ) FORM AND COVERSHEET
Vvs. )
)
Rogers Townsend & Thomas, PC, et al. )
Defendant. )
Plaintiff’s Attorney: Defendant’s Aftorney:
, Bar No. Warren C. Powell, Jr., Bar No. 4525
Address: Address:

PO Box 61110, Columbia SC 29260
Phone: 803-252-7693 Fax__ "

Phone: _____ Fax
E-mail: ____ Other:

E-mail: BRobinson@BrunerPowell.comOther:

[CJFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IIT)
[IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and I

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIT)

SECTION I: Hearing Information
Nature of Motion: Motion to Add Party

Estimated Time Needed: 45 min Court Reporter Needed: PJYES } NO

SECTION H: Motion/Order Type
B Written motion attached )
[CJForm Motion/Order
I hereby move for relief or action set forth in the attached proposed order.

[ Motion for Publication  [] Motion for Execution (Rule 69, SCRCP)
[[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

June B, 201& S
Signature of Attorney for |_] Plaigkiff /] Defendant Date submitted o X = .
SECTION III: Motion Fee Am '=§ it
PAID - AMOUNT: § MR = =
[ EXEMPT: [ Rule to Show Causs in Child or Spousal Support <guv ™~ i
(check reason) [] Domestic Abuse or Abuse and Neglect 250 » [T
[ Indigent Status [ ] State Agency v. Indigent Party z25 T O
[] Sexually Violent Predator Act Post-Conviction Relief <3<
[_] Motion for Stay in Bankruptcy 8~ 8 g%

KeiN 6T0Z - @314 ATTVOINOYLO3 13

o

*

LT8008Q&|QbeZ#HSVO - SV31d NOWINOD - A313MH349 - Nd LS:¢C 6¢

-

Name of Court Reporter: _____
[T Other;
JUDGE’'S SECTION
[C] Motion Fee to be paid upon filing of the attached | JUDGECODE _____
order.
[] Other: . Date:
CLERK'S VERIFICATION

Collfcted by: Date Filed: [/D
OTION FEE COLLECTED: s_g,
CONTESTED — AMOUNT DUE: §

\89\ SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE )
LANGLEY JONES, )
)
Plaintiffs, )
)
Vs, ) DEFENDANT ROGERS TOWNSEND &
) THOMAS, P.C.’S MOTION TO ADD
ROGERS TOWNSEND & THOMAS, P.C.,) APARTY
LISA HOSTETLER ALEXANDER, ) (SCRCP RULE 19(a))
C.PEABODY, and PEABODY & )
ASSOCIATES, INC,, )
)
Defendants. )
)

TO: ROBERT W.MARING, ESQUIRE, ATTORNEYS FOR THE PLAINTIFFS.
You will please take notice that defendant, R(;gers Townsend & Thomas, P.C., will,
by and through its undersigned attorney, move before the Court at the Courthouse, 300
California Avenue, Moncks Comer, South Carolina, in ten days or as soon thereafter as it can
be heard for an order making THOMAS HUGUENIN GAILLARD, as Trustee of The
Thomas Huguenin Gaillard Revocable Trust, Dated April 3, 2007, AND THOMAS W.
CONE, JR., as Trustee of The Thomas W. Cone, Jr. Revocable Trust, Dated April 3, 2007
parties plaintiff needed for a just adjudication under SCRCP Rule 19(a) as plaintiffs.
The grounds for the motion are set forth in a memorandum file contemporaneously

herewith.
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Movant attempted to consult with opposing counsel, as required by Rule 11, SCRCP, both by
telephone and by e-mail, but was unable to reach opposing counsel.

BRUNER, POWELL, WALL & MULLINS, LLC

&

Warren C. Powell, Jr.

P.0.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
well{@brunerpowell.com

S.C. Bar No. 4525

Columbia, South Carolina

June 2_, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES and GAYLE )
LANGLEY JONES, )
)
Plaintiffs, )
) MEMORANDUM IN SUPPORT OF
Vvs. ) DEFENDANT ROGERS TOWNSEND &
) THOMAS, P.C.’S MOTION TO ADD
ROGERS TOWNSEND & THOMAS, P.C.,) APARTY
LISA HOSTETLER ALEXANDER, ) {SCRCP RULE 19(a))
C. PEABODY, and PEABODY & )
ASSOCIATES, INC,, )
)
Defendants. )
)
THE FACTS

The plaintiffs (collectively “Jones”) purchased property on which Rogers Townsend &
Thomas, P.C. (“RT&T™) acted as the closing attorney in 2010. Jones claims to have discovered
an easement on the property of which it claims to have been unaware at the time of purchase.
Jones sued RT&T for failing to inform Jones of the easement prior to closing. RT&T issued a
policy of title insurance to Jones.

RT&T has or will enter defenses to the Jones claims. RT&T avers that the easement
being sued over is not legally viable, or that the dominant property holder has waived the
easement or that the dominant property holder is estopped to assert the easement.

The proposed new parties, THOMAS HUGUENIN GAILLARD, as Trustee of The
Thomas Huguenin Gaillard Revocable Trust, Dated April 3, 2007, and TH%JI:»/IAS V\g
CONE, JR., as Trustee of The Thomas W. Cone, Jr. Revocable Trust, Dat% zril

2007, are the owners of the dominant estate. <o

'I
4
Hd 21 NoP gl

ERTE
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THE LAW
Rule 19(a), SCRCP, allows either party to an existing lawsuit to join another
person if the joinder will not deprive the court of jurisdiction and if the absence of the
proposed party will prevent complete relief.
The dominant estate is the proper party to assert and defend an easement. Sheppard
v. Justin Enters., 373 S.C. 518, 646 S.E.2d 177 (Ct.App. 2007).
Under most circumstances, an order is not binding on a non-party. Pharr v. Canal

Ins. Co., 233 S.C. 266, 104 S.E.2d 394 (1959).

APPLICATION OF THE LAW TO THE FACTS

IfRT&T is successful in defending claims brought by Jones on the grounds that
the easement either does not exist or that it is unenforceable by waiver or estoppel,
complete relief will not be achieved thereby. If the unbound dominant property owner
asserts rights in the easement over the Jones property, Jones may bring an action against
the title insurer to defend Jones or enter suit against the alleged dominant estate holder,
which could Jead to additional actions against Movant, uniess completer is not afforded
here.

Including the dominant property owners in this lawsuit will afford complete
relief to all the parties because it will determine the status of the easement for both the
dominant and servient estates. Including the dominant property owners will not
prejudice Jones, because Jones contends that the alleged easement has caused her
damage and, of course, she has in interest in defeating or terminating the alleged

easement.
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CONCLUSION
The proposed new parties should be added as party defendants because they may
claim a purported easement to which Jones objects and which RT&T is challenging,
because they are needed for complete relief, and because adding them will not prejudice

any existing party.

BRUNER, POWELL, WALL & MULLINS, LLC

‘Warren C. Powell, Jr. S.C.Bar No. 4525
P.0.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719
wpowell@brunerpowell.com

Columbia, South Carolina

June ‘Y , 2018
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s
FORM 4

STATE OF SOUTH CARQLINA JUDGMENT IN A CIVIL CASE
COUNTY OF BERKELEY CASE NUMBER 2018CP0800817
IN THE COURT OF COMMON PLEAS
Ronald L, Jones Rogers Townsend & Thomas

P.C. -7
PLAINTIFF(S) DEFENDANT(S)

Attorney for: [ Plaintiff [ Defendant.

Submitted by: O Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

O  JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried verdict reﬁemd —n

g DECISION BY THE COURT. This action came to trial or hearing before the court. The issues ha Heied «ﬁe&rd and a
decision rendered. [J wmmm

O  ACTION DISMISSED (CHECK R [0 Rule 12(b), SCRCP; 0O Rule EQEERCR.WM wit);
O Rule 43(k), SCRCP (Settled); 1 Other: éo -0 ' ]l

g ACTIONSTRICKEN (CHECK REASON): [ Rule 40(j) SCRCP; O Bankruptcy, f_
0O Binding arbitration, subject to right to restore to confirm, vacate or O Other: as U
modify arbitration award; Ex] e

O  STAYED DUE TO BANKRUPTCY }/

O  DISPOSITION OF AFPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 8

O Affirmed; [ Reversed; O Remanded; (O Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ Sce attached arder; (formal order ta follow) [ Statement of Judgment by the Court:
ORDER INFORMATION

Rogers Townsend & Thomas P.C.'s Motion to Add a Party is GRANTED. The Additional parties will be made a
Plaintiff pursuant to Rule 19 SCRCP.

This order [J ends X] does not end the case.
Additional Information for the Clerk:

dO8T0Z#3SVYO - SYITd NOWWOD - A313aMY3G - Wd 2G:2 62 AeN 6T0Z| AT 114 ANNMVYOINOY.LOT TS

INFORMATION FOR THE JUPGMENT INDEX
Complete this section below when the judgment affects title to resl or personal property or if any amount should be earolled. If ther
is no judgment information, indicate “N/A” in one of the boxes below.
Judgment in Favor of Judgment Against dudgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amouut(s) below)

180080

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting pasty. Disputes concemning the amounts contained in this form
may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be cemputed such es interest or additional
taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. Note: Title
abstractors ond researchers should refer to the official court order for judgment details.

E-Filing Note: I Hling counties, ¢ urt will electronically sign this form using a separate electronic signature page.

,/ 2122 8/6/18

CPFORMACm 4«'&’ ™. udties 7»38& Code 0AaTE VB

SCCA SCRCP Form 4C (Révised 2/17)
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7
Circuit Court Judge Perry M Buckner Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of June, 2018, and a copy mailed first class or placed in the appropriate attorney’s box onithe
day of June, 2018, to attorneys of record or to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter- Karen Andersen Mary P. Brown - Clerk of Court
Court Reporter;

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date a5 reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a capy
of the judgement to parties who are not E-Filers or who are appearing pro se, See Rule 77(d), SCRCP.

ADDITJONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C {Revised 2/17)
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Jary J Hulst

From: Jary J Hulst

Sent: Friday, March 22, 2019 1:31 PM

To: Warren Powell; ryan.earhart@earhartoverstreet.com

Cc: Shanna H Saulisbury; Robert Maring

Subject: Ronald L Jones, Gayle Langley Jones, and Thomas H Gillard and Thomas Cone, as
trustees v Rogers Townsend & Thomas, PC et al,, Civil Action Number 2018-CP-08-817

Attachments: Recorded Agreement-Gaillard, Cone and Jones 3.22.19.PDF

Follow Up Flag: Follow up

Flag Status: Flagged

Warren and Ryan:

Altached is a copy of the recorded Access, Maintenance and Joint Dock Use agreement that was recently executed by
the my clients and Gaye Jones. Accordingly, the purported easement at issue in this case has been terminated and
replaced by the new easement described in this instrument, and my clients no longer have any possible interest in the
outcome of this case.

Please advise whether you will consent to an order releasing them as nominal plaintiffs in this action.
Your anticipated cooperation is greatly appreciated.

J. Jay Hulst

Williams & Hulst, LLC
P.C. Box 1288

Moncks Corner, SC 29461
(B43) 761-8232

jjh@williamsandhulst.com

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This communication may contain
information which is proprietary, privileged, confidential, or otherwise legally exempt from disclosure. If you are not the
named addressee, you are not authorized to read, print, retain, copy, or disseminate this message or any part of it. If you
have received this message in error, please notify the sender immediately either by phone at (843) 761-8232 or reply to
this email and delete all copies of this message.
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CYNTHIA B FORTE

BERKELEY COUNTY

REGISTER OF DEEDS
Po Box 6122 ~ Moncks Corner, SC 29461 (843) 719-4084

*** THIS PAGE IS PART OF THE INSTRUMENT - DO NOT REMOVE ***

Instrument #: 2019009110

Receipt Number: 121752 Return To: WILLIAMS & HULST

Recorded As: AGREEMENT PO BOX 1288

Recorded On: March 22, 2019 MONCKS CORNER, SC, 29461
Recorded At: 11:55:23 AM Recelved From:  WILLIAMS & HULST

Recorded By: LYNETTE SHELTON Partias:

Book/Page; RB 2977. 604 - 818 Direct- JONES GAYE L

Total Pagas: 13 Indirect- THOMAS HUGUENIN GAILLARD REVOCABLE

*¥* EXAMINED AND CHARGED AS FOLLOWS ***

Recording Fee: $16.00
Tax Charge: $0.00

SR Gt B Sbote

Cynthia B Forte - Register of Deods

ROA 0438

/180080d08T0Z#3ASVD - SYITd NOWWOD - AF1aANYIG - Nd 2G:Z 62 AeN 6T0Z - AT 114 ATIVOINOYLOT TS



ROA 0439

STATE OF SOUTII CAROLINA )
) ACCESS, MAINTENANCE AND
COUNTY OF BERKELEY ) JOINT DOCK USE AGREEMENT

THIS ACCESS, MAINTENANCE AND JOINT DOCK USE AGREEMENT (this
“Agreement”) is made as of this {5 day of MARSY, 2019, by and betwcen Gaye L. Jones
(“Jones™), as grantor. and Thomas Huguenin Gaillard, as Trustce of the Thomas Huguenin
Gaillard Revocable Trust dated April 3. 2007, and Thomas W. Cone. Jr., as [rustee of the
Thomas W. Cone, Jr.. Revocable Trust dated April 3, 2007 (collectively. “Gaillard and Cone™),

as granlees.

WITNESSETH:

WHIEREAS. Jones is the owner of that certain real property located in Berkeley County.
South Carolina, designated as Lot 6B, Berkeley County TMS No. 263-00-03-079. as more
particularly described by that certain Quit Claim Deed dated February 28. 2012 and recorded on
March 2, 2012 in the Berkeley County Register of Deeds Office ("ROD™) in Book 9344. at Page
314. and as shown on that certain plat entitled “Plat Showing a Subdivision of Lot 6. “Riverview
Village™, Creating Lot 6A and Lot 6B, Situated as Shown on Road S-8-33. in Wando. Berkeley
County, South Carolina, Presently Owned by David E. Hatchell and Joseph Bartone™ dated
March 17. 2003, prepared by Charles F. Dawley, Jr., R.L.S. and recorded March 22. 2003 in the
ROD in Plat Cabinet Q at page 357A (“Lot 6 Subdivision Plat™). and in that Plat dated March 24.
2010 recorded in the ROD in Plat Cabinet N at Page 392P. and as more particularly described in
Exhibit “A™ attached hereto and incorporated herein by reference (the “Jones Property™); and

WHEREAS. Gaillard and Cone are the owners of certain real property located in
Berheley County, South Carolina. known as Lot GA. Berkeley County TMS No. 263-00-03-068.
as more particularly described by that certain deed dated May 2. 2011 and recorded on May 6.
2011 in the ROD in Book 8923 al Page 11, and as shown on the Lot 6 Subdivision Mlat and as
more particularly described in Exhibit *B” attached hereto and incorporated herein by reference

{the Gaillard and Cone Propertv™): and

WIHERLAS. at the request of Jones and Gaillard and Cone. an ~"Easement Plat of a 10°
Private Ingress'Egress & Access Easement through Lot 6B™ has been prepared by Thomas &
Huton dated January 23, 2017. a copy of which is attached hercto as Exhibit “C” and
incorporated by reference herein (the “Easement Plat™): and

WHEREAS. Jones is the owner of that portion of Lot 6B where a “New Private 107
Ingress'Legress & Access Easement™ is focated within that part of the area of Lot 6B as shown
and delincated on the Easement Plat (this area of Lot 6B hercinalter relerred to as
“Ineress Evress & Access Easement Area™): and

WIHEREAS. Jones desires to grant 1o Gaillard and Cone. their heirs. successors.
successors-in-litle and assigns. a non-exclusive. permanent. perpetual. ransmissible. appurtenant
ingress. ceress. and access casement and right-of-way. ten (10) fect in width. upon. over and

WHBD L S 15999845, |
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across the Ingress/Cyress & Access Casement Area lor the purpose of access. ingress and egress
10 the Joint Dock (as defined herein), which easement shall run with the title 10 the Jones
Property and the Gaillard and Cone Property; and

WIIEREAS. the parties desire to terminate a "25 Ingress/Egress Easement purporiedly over
Lot 6B in favor of owners and successors of Lot 6A as described in that ~Title to Real Estate™
dated April 8. 2005 and recorded on August 3, 2005 in the Berkeley County Register of Deeds
Office in Book 4887, at Page 65 (“Old Purported Easement™). inasmuch as the Old Purported
Easement is being replaced with the Dock Access Easement (as defined herein) and other rights
granted to Gaillard and Cone by this Apreement

WHEREAS. the partics desire 1o construct a joint dock (the “Joint Dock™) for the joint and
shared use by the present or future owner(s) of the Jones Properly and the Gaillard and Cone
Property in accordance with the terms and provisions of the joint dock permit therefor issued by
the South Carolina Department of Health and Environmental Control. Office of Ocean and Coastal
Resource Management (“QCRM™), Permit No. OCRM-01-732-R (the “Deck Permit™). and upon
the terms and conditions more particularly set forth herein; and

NOW, THEREFORE, for and in consideration of the premises. the mutal benefits
accomplished hereby and the sum of Five and 00/100 (35.00) Dollars paid to each other. in hand
paid. the receipt of which is hereby acknowledged, and for other good and valuable
consideration. the receipt. odequacy and sufficiency of which arc hercby expressly
acknowledged. the parties agree as follows:

1. Grant of Dock Access Easement. Jones does hereby grant to Gaillard and Cone. their
heirs. successors. successors-in-title. invitees. licensees. lessces and assigns. a non-exclusive.
permanent. perpetual. transmissible. appurtenant ingress. egress. and access casement and right-
of-way. ten (10} feet in width. upon. over and across the Ingress/Fgress & Access Easement Area
for the purpose of providing pedestrian and golf cart access. ingress and cgress as shown on the
Easement Plat to be used jointly and in common with Jones and her family. successors. heirs.
assigns. invitees. licensees and lessees for full use and enjoyment in the Ingress/Egress & Access
Fasement Arca in any manner not inconsistent with the rights granted herein ("Dock Access
Easement™). subject. howeser. to the terms and conditions set forth herein. The Parties may also
use the Ingress/ligress & Access Easement Area temporarily 10 allow the parties and their
independent contractors to construct. maintain. repair and replace the Joint Dock

TO HAVE AND TO HOLD. all and singular. subjeet 10 terms and conditions set lorth
herein. the aforesaid Dock Access Easement. unto Gaillard and Cone. their heirs. successors.
successors-in-title and assigns. forever.

2. Joint Doch Construction. On or before April 13. 2018. Jones and Gaillard and Cone
(cach a ~Party™ and collectively. the “Panies™) agree to commence construction or cause the
commencement ol constiuction of the Joint Dock in accordance with the terms amd provisions of
the Doch Permil. the cost of which shall be split between the Parties as {ullows: Jones: 50%o:
Gaillard and Cone: 50%. Once construction of the Joint Dock commences. such construction
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shall be expeditiously continued until construction the Joint Dock has been completed. lien frec.
in accordance with the terms and provisions of the Dock Permit,

3. Joint Use and Maintenance of the Joint Dock. Except as otherwise provided herein. the
Parties agrec that they will share jointly in ownership and use of the Joint Dock. The Parties
agree lo share jointly in the cost and expense of the Joint Doch, including but not limited 10
construction, maintenance. repair, insurance, taxes, utilities, permitting fecs. repair and
replacement of the Joint Dock, including the pier head and the floating dock. The Joint Dock
shall be construcied and maintained by the Parties in conformance with the Dock Permit and all
applicable OCRM rules, regulations and requirements. The floating dock shall be shared as
follows: Jones shall have the exclusive use of one-half of the river side of the floating dock and
one-half of the shore side of the {loating dock; Gaillard and Cone shall have the exclusive use of
the remaining one-half of the river side of the floating dock and the remaining onc-half of the
shore side of the floating dock. In the event the Joint Dock (including. without limitation. the
pier head and foating dock) is damaged or destroyed by fire. storm or other casualty. all repair
and/or reconstruction costs shall be shared equally by the Parties. their heirs. successors.
successors-in-tille and assigns.

4, Use and Maintenance of the Ingress/Eeress Easement Arca. Except as to the rights
herein granted. the Parties shall have the full use and control of the Ingress/Egress & Access

Lasement Area. The Partics agree that they will make no use of the Ingress/IEgress & Access
l-asement Area which is inconsistent with the uses and the purposes for which the Dock Access
L:asement has been granted and created. and without limiting the gencrality of this provision. the
Parties ugree that no obstructions and no parked cars or permanent structures such as buildings.
sheds and ather structures shall be placed upon or within the Ingress/Tgress & Access Casement
Area at any time. Jones. at Jones’ sole cost and cxpense. agrees to remove the existing water
well or any other obstruction located within the Ingress/Egress Lasement Area which would
present the use and enjoy ment of the Dock Access Easement by the Parties hereto. The Parties
agree to joimly restore the Ingress/Egress & Access Casement Area to its original condition. to
the extent reasonably possible. including any landscaping or other improvements on the
Ingress/Cgress & Access Fasement Arca which are damaged. disturbed or destroyved by reason of
any excavation. construction. reconstruction, maintenance or other use of the Ingress/ Cgress &
Access Fasement Area. The Panties, for themselves, and lor their heirs. successors. successors-in-
title and assigns. agree 10 be jointly responsible for the upkeep. care. maintenance, and sen icing of
the Ingress/Egress & Access Easement Area to the extent any maintenance. care, and upkeep are
warranted. in a good. safe and workmanlike manner. and 1o keep the same in goud condition and
repair. without any liens against the Ingress/Cgress & Access Casement Area or Jones” adjoining
property.  The Parties jointly agree to restore. at their expense. the Ingress Egress & Access
Easement Arca to its original condition. insofor as reasonably possible. immediately after any
maintenunce. repair or replacement work is finished. Neither Party shall intetfere with the use of
the Ingress'igress & Access Easement Area by the other Party or Parties. their familics.
successers. successors-in-title. heirs. assigns. inviices. licensces and lessees. Gaillurd and Cone
agree and understand that the Ingress/Egress & Access Easement Area shall ot be paved or
otherwise altered trom its natural state unless otherwise approved in w ming by Jones. n her
reasonable discretion. Notwithstanding the foregoing. the Parties may grade the Ingress Egress
& Access Fasement Area 1o the extent necessary for the safe and effective use of samie. Any
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excessive noise within the Ingress/Egress & Access Easement or on the Joint Dock shall be
strictly prohibited.

3. Relocution of Inpress/Egress & Access Casement Arca. Jones may relocate the
Ingress/L-gress & Access Casemem Area at her expense and in her reasonable discretion, in the

event Grantor desires to utilize further or differcntly the Jones Property of which the
Ingress/Ligress & Access Easement Area is a par, provided that the essential purpose of the
Dock Access Easement is not aliered and further provided that the access granted herein is not
materially impaired by such relocation.

6. Termination of Old Purported Easement.  Gaillard and Cone have
remised,quitclaimed, terminated. cancelled and forever released, and by these presents do hercby

remise. quitclaim. terminate, cancel and forever release unto Jones, her heirs and assigns. all of
Gaillard and Cone’s right, title and interest. if any. in and to the Old Purported Fasement,
inasmuch as the Old Purported Easement is being replaced with the Doack Access Easement und
other rights granted to Gaillard and Cone by this Agreement.

7. Remedies. Should any Party breach its covenants and agreements contained herein. or
should payment lor any shared costs or expenses not be made in full to the other Party or Parties
within thirty (30) days of service of notice as herein provided. then, in such event. the defaulting
Party shall forfeit al! rights 1o use the Joint Dock, together with any pier, pierhead. gangway s and
Noating docks as may cxist on the Joint Dock, unless and until the payments due hereunder are
properly paid with interest at the rate of one and one-half (1 1/2%) percent per month following
expiration ol the thirty (30) day notice period. The nondefaulting Party shall also have the right
to seek any other legal or cquitable remedy as a result of such default. including the right to place
a lien on the defuukiing Party's lot to secure payment of delinquent costs and UXpenses.

8. Indemnification and Insurance. Ench Party agrecs o defend and indemnily the other
Party. including their successors, heirs, assigns. respective agents. lessees. invitees. and
licensees. and hold cach other harmless from and against any and all claims. demands. actions.
causes ol action. damages. liens. losses, liabilities, fines. penalties. costs and vxpenses. including
attorne)s” fees and court costs. caused by or in any way attributable 10 the negligence. gross
negligence of willfulness of such indemnitor. or the exercise of any of the rights herein granted
or the breach or delault of any of the conditions and covenants herein.  The Partics agree to
Jointly maintain hHability insurance on the Joim Dock in an amount not tess than $1.000.000 per
occurrence. the cost of which shall be a common expense shared jointly by the Partics. The
Partics shall alt be listed as named insureds in such Jiability insurance policy.

9. Notice. Notice by one Party 1o the other Party or Parties shall be given either by
registered mail. return receipt requested. overnight delivery. or by hand-delivery 1o the address
provided by such Lot Owner. or if no address is provided. then 10 the residence located on the
dones Property or the Gaillard and Cone Property. as the case may be. Service of notice shall be
deemed effective on the date of deposit with the United States Postal Service. or deposit with a
national overnight carricr. and/or date of hand delivery.

10.  Amendment. This Agreement may be amended only by written instrument duly executed
by the Partics. their heirs, successors. successors-in-title and permitted assigns.
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1. Miscellaneous. This Easement is solety for the benefit of the Gaillard and Cone Property
that adjoins the Ingress/Egress & Access Easement Area. and may not be assigned by Gaillard
and Conc or used by them to benelit other property. The rights. interests and obligations of this
Agreement shall run with Gaillard and Cone Property and the Joncs Property. and shall be
binding upon and inure to the benefit of Jones, her heirs, successors, successars-in-title. assigns,
grantees and representatives and Gaillard and Cone and their heirs, successors. successors-in-

title, assigns. grantees and representatives. This Agreement shall be poverned by the laws of the
State of South Carolina.

12.  Counterparts. This Agreement may be executed in multiple counterparts. cach of which
shall serve as an original for all purposes, but all copics shall constitute but one and the same
Agreement. binding on all Parties hereto, whether or not each counterpart is executed by all
Parties herelo, so leng as each Party herclo has executed one or more counterparts hercof.

(this space left intentionally blank: signainre pages to follow )

ROA 0443

/180080d08T0Z#3ASVYD - SYITd NOWWOD - AF13ANYIG - Wd 2G:2 62 AeN 6T0Z - AT 114 ATIVOINOYLOT TS



ROA 0444

IN WI SS WHEREOF, the undersigned have signed this AGREEMENT this
1S Phay of elorwen (2019,

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

Gaye L. Jones

()G/I s (SEAL)
v, =~

STATE OF SOUTH CAROLINA )

) ACKNOWLEDGMENT
COUNTY OF Berkals 4 )

L. 2@‘91/‘4‘ b'M’\\'\{ Notary Public for the State of South Carolina do

hereby certify that Gaye L. Jones. persohally appeared before me this day and acknowledged the
due execution of the foregoing instrument.

Witness my hand and official seal this

of P -O(Q

. 2019.

Nogdry Public for South Caroli

My Commission Expires: ) 2~ Y2 §
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IN WITNESS WHEREOF. the undersigned have signed this AGRELMENT thy
& day of Matett 2019

SIGNED. SEALED AND DELIVERED
IN THE. PRESFN -0 :
Thomas Huguenin Gaillard, as Trustee of the

Thomas Huguenin Gaillard Revocable Trust
dated April 3, 2007

W ER M %MW S L)

STATE OF SOUTH CAROLINA )

) A KNOWLLDGMLNT
COUNTY OF Chlnrlestan )

l, _Tammy =% Grdfin » Notary Public for the State of South arohni do
hereby certify that Thomas Huguenin Gaillard, as Trustee of the Thomas Huguenin Gaillard
Revocable Trust dated April 3, 2007, personally appeared before me thi  dav and
rwchnowledged the due execution of the foregoing instrument.

Witness my hand and official scal this the )5'”' day of ﬂz_ffd& . 2019

Noli{) Pum' : for S.oulh Carolina

My Commission Expires: 'f) 1 [—‘3

Notaty Public: ot Garoi
wo«m% Expires
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IN WITNESS WHEREOF, the under igned have signed this AGREEMENT this
IS day of M&M . 2019,

SIGNED. SEALED AND DELIVERED
IN THE PRESENCE OF:
Thomas W. Cone, Jr., as Trustee of the Thomas

W. Cone, Jr., Revocable Trust dated April 3,
2007

lk')w Wﬂ\ _ SIAL
ey f Hlforss

STATE OF SOUTII CAROLINA )

) ACKNOWLLCDGMENT
COUNTY OF _¢harieston )

. _Tammy 5 6eflin Notary Public for the State of South Carolina do
hereby certify that Thomas W. Cong, Jr., as Trustee of the Thomas W. Cone, Jr., Revocable
Trust dated April 3, 2007, personally appearcd before me this day and achnowledged the due
exccution of the foregoing instrument.

Witness my hand and official seal this the /54,' day of Haieh 2019,

e

Notary Pub ¢ for South C rolina
My Commission kxpires: \’/7 1}3

8,
"ﬁwfuﬂh.o s;z Cariing
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EXHIBIT “A”
DESCRIPTION OF THE JONES PROPERTY

All that lot. piece. or parcel of land. including any and all improvements thereon. situate, lying and
bearing near Cainhoy North of Wando River, Berkeley County, South Carolina and being swom
and designaled as lot 6B on a plat entitled "plat showing a subdivision of lot 6,"Riverview Village"
creating lot 6-A and 6-B situation as shown Road S-8-33, in Wando, Berkeley County, South
Carolina. Being mare specifically shown and designated on a plat made for Gaye Langley Jones and
Ronald L Jones by Peabody and Associates, Inc. dated March 24, 2010 and recorded in Berkeley
County in Plat Cabinet N at Page 392P. Reference to said latter plat is hereby craved for a more
complete description as to distances, courses, meets and bounds.

ROA 0447

/180080d08T0Z#3ASVYD - SYITd NOWWOD - AF1aANYIG - Nd 2G:Z 62 AeN 6T0Z - AT 114 ATIVOINOYLOT TS



ROA 0448

EXHIBIT “B"
DESCRIPTION OF THE GAILLARD AND CONE PROPERTY

All that certain lot. picce or parcel of land, including any and all improvements thereon. situate.
lying and being ncar Cainhoy. North of Wando River, Berheley County, SC. and being shown
and designated as “LOT 6A. NEW AREA 47,840 SQ. FT., 1.10 ACRE" on a plat entitled “"LOT
4, LOT 5, LOT GA. RIVERVIEW VILLAGE, 124, 130 & 137 MEMES WAY" dated May 11.
2015, prepared by Matthew E. McBeath, PLS. recorded in the Register of Deeds for Berkeley
County. SC on June 8, 2015, in Plat Cabinet §, at Page 138-A, reference to which is hereby
craved for a more complete description as to distances, courses, metes and bounds.

TMS No. 263-00-03-066
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

EXHIBIT *C*
EASEMENT PLAT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO.: 2018-CP-08-817
RONALD L.JONES and GAYE )
LANGLEY JONES, THOMAS )
HUGUENIN GAILLARD, as Trustee of )
The Thomas Huguenin Gaillard )
Revocable Trust, and THOMAS W, )
CONE, JR., as Trustee of The Thomas ) PLAINTIFFS THOMAS HUGUENIN
W. Cone, Jr., Revocable Trust, ) GAILLARD AND THOMAS W. CONE,
) JR.’S MOTION FOR NON-JOINDER
Plaintiffs, ) PURSUANT TO RULE 21 SCRCP
)
\'A )
)
ROGERS TOWNSEND & THOMAS, )
P.C.; LISA HOSTETLER; )
ALEXANDER C. PEABODY; and, )
PEABODY & ASSOCIATES, INC., )
)
Defendants. )
)

TO: WARREN C.POWELL, JR.,, ATTORNEY FOR DEFENDANTS ROGERS
TOWNSEND & THOMAS, P.C. and LISA HOSTETLER, RYAN A. EARHART,
ATTORNEY FOR DEFENDANTS ALEXANDER C. PEABODY, and PEABODY &
ASSOCIATES, INC.

YOU WILL PLEASE TAKE NOTICE that ten (10) days after the service of this
Notice upon you or as soon thereafter as counsel may be heard, the undersigned attorney
for Plaintiffs Thomas Huguenin Gaillard, as Trustee of the Thomas Huguenin Gaillard
Revocable Trust, and Thomas W. Cone, Jr., as Trustee of the Thomas W. Cone, Jr.,
Revocable Trust (hereinafter “Gaillard and Cone™), will move before the presiding Judge

of the Berkeley County Court of Common Pleas for an Order releasing them as involuntary

plaintiffs in the above cited action pursuant to Rule 21 of the South Carolina Rules of Civil

2180080d381L02#3SVD - SYI1d NOWWOD - A3T13MY3E - WY §5.01 62 '8N 6102 - G314 ATIVIINOHLO3T3
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Procedure. Plaintiffs’ motion is based upon the arguments and authorities below and the
pleadings, exhibits, affidavits, other admissible evidence, applicable common law and
statutory law and any memorandum of law or further supporting documentation provided
ta this Court.
FACTUAL BACKGROUND

Plaintiffs Ronald L. Jones and Gaye Langley Jones (hereinafter “Jones™) purchased
property at issue in this case in 2010. Jones alleges that Defendants Rogers Townsend &
Thomas, P.C. (“RTT™) acted as closing counsel. Jones further alleges that they discovered
an easement on the property that they not made unaware of at the time of purchase. Jones
sued RTT, the closing attorney Lisa Hostetler, and the surveyor Alexander C. Peabody and
Peabody & Associates, Inc. (“Peabody’) for damages based on the various causes of action
set forth in their Complaint.

OnJune 12, 2018 counsel for RTT filed a Motion to Add a Party under SCRCP Rule
19(a) and also filed a Memorandum in Support of Defendant RTT’s Motion to Add a Party.
RTT contended in its Memorandum that the proposed new parties, Gaillard and Cone, were
the owners of the dominant estate and that the dominant estate was the proper party to
assert and defend an easement. RTT further contended that the easement being sued over
was not legally viable, or that the dominant property holder had waived the easement or
that the dominant property holder was estopped to assert the easement. RTT argued that
(aillard and Cone be added as parties to the action because if RTT prevailed in its defenses,
Gaillard and Cone, as non-parties, might still claim rights under the purported easement

because they might not be bound by any adverse ruling regarding the easement in this case.

2
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RTT’s Mation was heard before the Honorable Perry M. Buckner. Cone and
Gaillard were not provided with notice of the hearing. Judge Buckner issued a Form 4
Order dated August 6, 2018 and filed with the clerk on August 13, 2018, granting RTT’s
motion to add Gaillard and Cone as parties to this action.

BASIS FOR GRANT OF MOTION

Since the issuance of Judge Buckner’s Order, Jones, Gaillard and Cone have entered
into an Access, Maintenance and Joint Dock Use Agreement (hercinafter, the
“Agreement”) that has been recorded with the Berkeley County Register of Deeds Office
in Book RB2977 at Page 604, (A true and correct copy of the Agreement is attached hereto
as Exhibit A.) The terms of the Agreement terminate the purported easement at issue in
this case and provides that Gaillard and Cone relinquish any interest they may have had in
that easement. Accordingly, Gaillard and Cone no longer have any interest in the outcome
of this case and there is no basis for keeping them in this action as parties. Counsel for
Defendants have been provided with a recorded copy of the Agreement.

SCRCP Rule 21 provides that parties may be dropped or added by order of the court
on motion of any party or of its own initiative at any stage of the action and on such terms
as are just. Gaillard and Cone are being forced to spend time and money participating as
Plaintiffs in an action where they have asserted no claim and have had no claims asserted
against them. Because the basis for adding Gaillard and Cone as parties to this action no
longer exist, it is reasonable and just that they be released as parties to this action. Their

continued forced participation in this action as parties is unfair and unjust.

21800804081 02#3SVD - SYIATd NOWINOD - A313XY38 - WY 5501 62 JBIN 6102 - A4 ATTYIINOYLITA
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Gaillard and Cone, by and through their undersigned counsel, requested that
Defendants consent to an order releasing them as nominal plaintiffs in this action. Ryan
Earhart, counsel for Peabody, agreed to stipulate to Gaillard and Cone's dismissal from
this action. Warren Powell, counsel for RTT and Lisa Hostetler has refused to stipulate.
The basis for Mr. Powell’s refusal is set forth in his email attached hereto as Exhibit B.

Counsel for Gaillard and Cone has consulted with opposing counsel as required by

Rule 11, SCRCP prior to the filing of this motion.

Based on the foregoing, Plaintiffs Gaillard and Cone ask that the Court issue an

CONCLUSION

Order releasing them as Plaintiffs in this action.

Dated: March 28, 2019

WILLIAMS AND HULST, LLC

Is] 0. fay Futet

J. Jay Hulst

P.O. Box 1288

Moncks Comer, SC 29461
(843) 761-8232 phone
(843) 899-5834 fax
jih@williamsandhulst.com

ATTORNEYS FOR PLAINTIFFS
THOMAS W. CONE, IR., AND
THOMAS HUGUENIN GAILLARD

ROA 0455
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CYNTHIA B FORTE

BERKELEY COUNTY

REGISTER OF DEEDS
Po Box 6122 ~ Moncks Corner, SC 29461 (843) 719-4084

ROA 0457

*** THIS PAGE IS PART OF THE INSTRUMENT - DO NOT REMOVE ***

(T G

Instrument #: 2019009110

Recelpt Number: 121752 Return To: WILLIAMS & HULST

Recorded As: AGREEMENT PO BOX 1288

Recorded On: March 22, 2019 MONCKS CORNER SC 29461
Recorded At: 11:556:23 AM Received From:  WILLIAMS & HULST

Recorded By: LYNETTE SHELTON Parties:

Book/Page: RB 2877: 604 - 616 Direct- JONES GAYE L

Total Pages: 13 Indirect- THOMAS HUGUENIN GAILLARD REVVOCABLE

**% EXAMINED AND CHARGED AS FOLLOWS ***

Recording Fee: $18.00
Tax Charge: $0.00
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STATE OF SOUTH CAROLINA )
) ACCESS, MAINTENANCE AND
COUNTY OF BERKELLEY ) JOINT DOCK USE AGREEMENT

THIS ACCESS. MAINTENANCE AND JOINT DOCK USE AGREEMLNT (this
“Agreement”) is made as of this S day of MARAY, 2019, by and between Gaye L. Jones
{~Jones™). as grantor, and Thomas Huguenin Gaillard, as Trusice of the Thomas Huguenin
Gaillard Revocable Trust dated April 3. 2007, and Thomas W. Cone. Jr.. as Trustce of the
Thomas W. Cone, Jr.. Revocable Trust dated April 3, 2007 (collectively. “Gailiard and Cong™),
as grantecs.

WITNESSETII:

WIHIEREAS. Jones is the owner of that certain real property located in Berkeley County.
Souwth Carolina, designaled as Lot 6B, Berkeley County TMS No. 263-00-03-079, as more
particularly described by that certain Quit Claim Deed dated February 28, 2012 and recorded on
March 2. 2012 in the Berkeley County Register of Deeds Office (“ROD™) in Book 9344, at Page
314. and as shown on that certain plat entitied “Plat Showing a Subdivision of Lot 6. “Riverview
Village™. Creating Lot 6A and Lot 6B, Situated as Shown on Road S-8-33. in Wando. Berkeley
County. South Carolina, Presently Owned by David E. llatchell and Joseph Bartone™ dated
March 17, 2005, prepared by Charles F. Dawley. fr., R.L.S. and recorded March 22. 2003 in the
ROD in Plat Cabinet Q at page 357A (“Lot 6 Subdivision Plat™), and in that Plat dated March 24.
2010 recorded in the ROD in Plat Cabinet N at Page 392P. and as more particularly described in
Exhibit “A" attached hereto and incorporated herein by reference (the “Jones Propertv™); and

WHIEREAS. Gaillard and Cone are the owners of cerlain real property located in
Berheley County, South Carolina. known as Lot 6A. Berheley County TMS No. 263-00-03-068.
as more particularly described by that certain deed dated May 2. 2011 and recorded on May 6.
2011 in the ROD in Book 8923 at Page 11, and as shown on the Lot 6 Subdivision Plat and as
more particularly described in Exhibit “B” attached hereto and incorporated herein by reference

(the ~Gaillard and Cone Properiv™): and

WIEREAS. at the request of Jones and Gaillard and Cone. an “Easement Plat of a 10°
Private Ingress/Egress & Access Lasement through Lot 6B has been prepared by Thomas &
Hutton dated January 25, 2017. a copy of which is attached hereto as Exhibit “C" and
incorporaled by reference herein (the ~Easement Plai™): and

WIIEREAS. Jones is the owner of that portion of Lot 68 where a “New Private 10°
Ingress/Lgress & Access Enscment”™ is located within that part of the area of Lot 6B as shown
and delincated on the Easement Plat (this area of Lot 6B hercinafier referred 1o as

“Ingress Eoress & Access Easement Area™): and
WHEREAS. Jones desires 10 grant to Gaillard and Cone. their heirs.  successors.

successors-in-title and assigns. a non-exclusive. permanent. perpetual. transmissible. appuricnant
ingress. cgress. and access easement and right-of-way. ten (10) feet in width. upon. over and

WHE L S) 13998uag)
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across the Ingress/Egress & Access Easement Area for the purpose ol access. ingress and egress
lo the Joint Dock (as defined herein). which easement shall run with the title 10 the Jones
Property and the Gaillard and Cone Property; and

WHEREAS. the panties desire to terminate a “25 Ingress/Egress Easement purportedly over
Lot 6B in favor of owners and successors of Lot 6A as described in that ~Title to Real Estate™
dated April 8. 2005 and recorded on August 3, 2005 in the Berkeley County Register of Deeds
Office in Book 4887, at Page 65 (~Old Purported Easement™). inusmuch as the Oid Purported
Caosement is being replaced with the Dock Access Easement (as defined herein) and other rights
granied to Gaillard and Cone by this Agreement

WHEREAS. the parties desire to construct a joint dock (the *Joint Dock™) for the joint and
shared use by the present or future owner(s) of the Jones Property and the Gaillard and Cone
Property in accordance with the terms and provisions of the joint dock permit therefor issued by
the South Carolina Department of Health and Environmental Control. OfTice of Ocean and Coastal
Resource Management (“"OCRM™), Permit No. OCRM-01-732-R (the ~Dock Pemit”). and upon
the lerms and conditions more particularly set forth herein; and

NOW, THEREFORE, for and in consideration of the premises. the mutual benefits
accomplished hereby and the sum of Five and 00/100 ($3.00) Dollars paid to each other. in hand
paid. the receipt of which is hereby acknowledged, and for other good and valuable
consideration. the reccipt. adequacy and sufficiency of which arc hereby  expressly
acknowledged. the parties agree as follows:

1. Grant of Dock Access Easement. Jones does hereby grant to Gaillard and Cone. their
heirs, successors. successors-in-title, invitees, licensees. lessees and assigns, u non-exclusive.
permanent, perpetual. transmissible, appurtcnant ingress. egress. and aceess easement and right-
of-way. ten (10) feet in width. upon. over and across the Ingress/|-gress & Access Easement Area
for the purpesc ol providing pedestrian and golf cart access. ingress and cgress as shown on the
Easement Plat to be used jointly and in common with Jones and her family. successors. heirs.
assigns. invitees. licensees and lessees for full use and enjoyment in the Ingress/Egress & Access
Fasement Arca in any manner not inconsistent with the rights granted herein (“Dock Access
Easement”). subject. however. to the terms and conditions set forth herein. The Partics may also
use the Ingress/l-gress & Access Easement Area temporarily 1o allow the parties and their
independent contractors to construct. maintain. repair and replace the Joint Dock.

IO HAVE AND TO HOLD. all and singular. subject to terms and conditions set lorth
herein. the aforesaid Doch Access Easement. unto Gaillard and Cone. their heirs. successors.
successors-in-litle and assigns. forever.

2. doimt Dock Construction. On or before April 13, 2018. Jones and Gaillard and Cone
(each a “Partv™ and collectively. the ~Pgriies™) apree to commence construction or cause the

commencement ol construction of the Joint Dock in accordance with the terms and provisions of

the Doch Permit. the cost of which shall be split between the Panties as lollows: Jones: 50%4:
Gaillard and Cone: 30%. Onee construction of the Joint Dock commences. such construction
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shall be expeditiously continued until construction the Joint Dock has been completed. lien free.
in aecordance with the terms and provisions of the Dock Permit.

3. Joint Use and Maintenance of the Joint Dock. Except as otherwisc provided herein. the
Parties agree that they will share jointly in ownership and use of the Joint Dock. The Partics
apree (o share jointly in the cost and expense of the Joint Dock, including but not limited (o
construction, maintenance, repair, insurance. taxes, utilities, permilting fces. repair and
replacement of the Joint Dock, including the pier head and the floating dack. The Joint Dock
shall be constructed and maintained by the Parties in conformance with the Dock Permit and all
applicable OCRM rules, regulations and requirements. The floating dock shall be shared as
follows: Joncs shall have the exclusive use of one-half of the river side of the floating dock and
one-half of the shore side of the Noating dock; Gaillard and Cone shall have the exclusive use of
the remaining one-half of the river side of the floating dock and the remaining one-half of the
shore side of the floating dock. In the event the Joint Dock (including. without limitation. the
pier head and floating dock) is damaged or destroyed by fire, storm or other casualty, all repair
and/or reconstruction costs shall be shared equally by the Parties. their heirs. successors.
successors-in-title and assigns.

4, Use and Mainlenance of_the Inpress/Eoress Easement Area. Except as to the rights
herein granted. the Parties shall have the full use and control of the Ingress/Eyress & Access
Casement Area. The Parties agree that they will make no use of the Ingress/Egress & Access
Easement Area which is inconsistent with the uses and the purposes for which the Dock Aceess
LEasement has been granted and created. and without limiling the generality of this provision. the
Parties agree that no obstructions and no parked cars or permanent structures such as buildings,
sheds and other structures shall be placed upon or within the Ingress/Fgress & Access Easement
Area at any lime. Jones, at Jones’ sole cost and cxpense. agrees to remove the existing water
well or any other obstruction located within the Ingress’Egress Easement Arca which would
prevent the use and enjoyment of the Dock Access Easement by the Parties hereto. The Parties
agree (o jointly restore the Inpress/Egress & Access Easement Area to its original condition. to
the extent reasunably possible. including any landscaping or other improvements on the
Ingress/Egress & Access asement Arca which are damaged. disturbed or destroyed by reason of
any excasvation. construction, reconstruction, maintenance or other use of the Ingress/Epress &
Access Ensement Area. The Parties, for themselves. and for their heirs. successors. successors-in-
title and assigns. agree to be joinily responsible for the upkeep. care. maintenance. and servicing of
the Ingress'Egress & Access Easement Area o the extent any maintenance. care. and uphcep are
warranted. in a good. safe and workmanlike manner. and 10 keep the same in goud condition and
repair. without any liens against the Ingress/Egress & Access Easement Arca or Jones® adjoining
property.  The Parties jointly agree to restore. at their expense. the Ingress/Euress & Access
Easement Arca 1o us original condition. insofar as reasonably possible. immediately after any
maintenanee, repair or replacement work is finished. Neither Party shall interfere with the use of
the Ingress'Faress & Access Easement Area by the other Party or Parties. their families.
successors, successors-in-litle. heirs. assigns. invitees. licensees and lessees. Gaillard and Conae
agree and understand that the Ingress/Egress & Access Casement Area shall not be paved or
otherwise aliered fiom its natural state unless otherwise approved in wiiting by Jones. in her
reasonable discretion. Notwithstanding the foregoing. the Parties may grade the Ingress Ceress
& Access Fasement Arca 1o the extent necessary for the sale and effective use of same. Any
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cxcessive noise within the Ingress/Egress & Access Casement or on the Joint Dock shall be
strictly prohibited.

3. Relocation ol Ingress/Epress & Access Easement Area. Jones may relocate the
Ingress‘Cpress & Access Casement Area at her expense and in her reasonable discretion, in the
event Grantor desires (o utilize further or differcntly the Jones Property of which the
Ingress/Ligress & Access Easement Area is a part, provided that the essential purpose of the
Dock Access Easement is not altered and further provided that the access granted herein is not
materially impaired by such relocation.

6. Termination of Old Purported Easement.  Gaillard and Cone have
remised.quitclaimed. terminated, cancelled and forever released, and by these presents do hercby

remise. quitclaim. 1erminate, cancel and forever release unto Jones, her heirs and assigns. all of
Gaillard and Cone’s right, title and interest, if any. in and to the Old Purported Fasement,
inasmuch as the Old Purported Easement is being replaced with the Dock Access Easement and
other rights granted to Gaillard and Cone by this Agreement.

7. Remedics.  Should any Party breach its covenants and agreements contained herein, or
should payment lor any shared costs or expenses not be made in [ull 1o the other Party or Parties
within thirty (30) days of service of notice as herein provided, then, in such event. the defaulting
Party shall forfeit all rights to use the Joint Dock, together with any pier, pierhead. gangways and
floating docks as may cxist on the Joint Dock, unless and until the payments duc hereunder are
properly paid with interest at the rate of one and one-half {1 1/2%) percent per month following
expiration of the thirty (30) day notice period. The noadefaulting Party shall also have the right
to seek any other legal or equitable remedy as a result of such default. including the right 10 place
a lien on the defaulting Party’s lot to secure payment of delinquent costs and expenses,

8, Indemnilication and Insurance. Each Party agrecs (o defend and indemnify the other
Party. including their successors, heirs, assigns. respective agents. lessees. invitees, and
licensees. and hold cach other harnless from and against any and all claims. demands. actions.
causes ol action. damages. liens. losses. liabilities. fines. penallies. costs and expenses. including
attorneys” tees and court cosls. caused by or in any way aitributable to the negligence. gross
negligence of willlulness of such indemnitor. or the exercise ol any of the nghts herein granted
or the breach or default of any of the conditions and covenants herein. The Purties agrec 1o
jointly maintain liability insurance on the foint Dock in an amount not less than $1.000.000 per
occurrence. the cost of which shall be a common expense shared jointly by the Partics. The
Parties shall alt be listed as named insureds in such liability insurance policy

9. Notice. Notice by onc Party to the other Party or Parlies shall be given cither by
registered mail. return receipt requested. overnight delivery, or by hand-deliveny w the address
provided by such Lot Owner. or il no address is provided. then to the residence located on the
Jones Property or the Gaillard and Cone Property. as the case may be. Service of notice shall be
deemed effective on the dnte of deposit with the 1'nited States Postal Service. or deposit with a
national overnight carrier. and’or due of hand delivery.

10.  Amendment This Agreement may be amended only by written instrument duly exceuted
by the Parties. their heirs. successors. successors-in-title and permitted assigns.
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It.  Miscellaneous. This Easement is solely for the benefit of the Gaillard and Cone Property
that adjoins the Ingress/Cgress & Access Casement Area, and may nol be assigned by Gaillard
and Conc or used by them to benefit other property. The rights, interesis and obligations of this
Agreement shall run with Gaillard and Cone Property and the Jones Property. and shall be
binding upon and inure to the benefit of Jones, her heirs, successors, successors-in-title, assigns,
grantees and representatives and Gaillard and Cone and their heirs, successors. successors-in-
title, assigns. grantees and representatives. This Agreement shall be governed by the laws of the
State of South Carolina,

12. Counterparis. This Agreement may be executed in multiple counterparts. cach of which
shall serve as an original for all purposes, but all copies shall constitute but one and the same
Agreement, binding on all Parties hereto, whether or not each counterpart is executed by all
Parties hereto. so long as each Party herelo has executed one or more counterparts hercol.

(this space lefi intentionally blank: signature pages to follow)
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IN WITNESS WHEREOQF, the undersigned have signed this AGREEMENT this
15%ay of _ 7~ slornan [2019.
)

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

Gaye L. Jones

At 2
/sl (SEAL)
J/ e

ACKNOWLEDGMENT

/
{

STATE OF SOUTH CAROLINA )

)
COUNTY OF Berkafs 4 )

I 20‘91-/'4‘ é'M’\\'\[. Notary Public for the State of South Carolina do

hereby certify that Gaye L. Jones. persohally appeared before me this day and acknowledged the
due execution of the foregoing instrument.

of F. "b‘Q

Witness my hand and official seal this t . 2019,

/

Naodry Public for South Caroli

My Commission Expires:_| 2~ ~2 9
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IN WITNESS WHEREOF. the undersigned have signed this AGRECMFEPNT thi
15 day of Matest 2019,

SIGNED. SEALI D AND DELIVERED

IN THE PRESFNCL OF:

Thomas Huguenin Gaillard, as Trustee of the
Thomas Huguenin Gaillard Revocable Trust
dated April 3, 2007

\(\)W W %MW (S Al)
Mm/./c,.@#&

STATL OF SOUTH CAROLINA )

) ACKNOWLLDGMLN1
COUNIY OF _Chnrleshin )

l, _Zammy X Erflin . Notary Public for the State ol South arolina do
hereby certify that Thomas Huguenin G-ull.lrd as Trustee of the Thomas Huguenin Guitlard
Revocable Trust dated April 3, 2007, personally appeared before me thi day and
acknowledged the due execution of the foregoing instrument.

Witness my hand and olficial seal this the 25'“‘ day of ﬂ?ﬁ& 7019

/ ¢ Y

Notary Pub ** for South Ca o ina

My Commission Expires: /.b.S
Notary Publl, South Garmiina
o
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IN WITNESS WIEREOQF, the undersigned h ve 1gned this AGREEMENT this

IS day of Magety 2019,

SIGNLD. SEALED AND DELIVERED

IN THF PRESENCE OF:
Thomas W. Cone, Jr., as Trustee of the Thomas
W. Cone, Jr., Revoeable Trust dated April 3,
2007

1) IR I’JMMMQ\ SEAL)
o/ .

STATE OF SOUTH CAROLINA )

) ACKNOWL DGMENT
COUNTY OF tharieston )

I, fammy 5. Gekln , Notary Public for the State of South Carolina do
hereby certify that Thomas W. Cone, Jr., as Trustee of the Thomas W. Cone, Jr., Revoeable
Trust duted April 3, 2007. personally appenrcd before me this day and acknowlcdhud the duc
exceution of the I'orcgoing instrument.

Witness iy hand and official seal this the /9#' 42 " dayof 'MJJM/ .2019.

Notary Pub%c for Soulh Ciarollna

My Commission kxpires: 'f/‘l 23

MY B,
weiine-
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EXHIBIT “A”
DESCRIPTION OF THE JONES PROPERTY

All that lot. piece. or parcet of land. including any and all improvements thereon, sitvate, lying and
bearing near Cainhoy North of Wando River, Berkeley County. South Carolina and being swom
and designated as lot 6B on a plat entitled "plat showing a subdivision of lot 6,"Riverview Village"
creating lot 6-A and 6-B situation as shown Road S-8-33. in Wando, Berkeley County. South
Carolina. Being more specifically shown and designated on a plat made for Gaye Langley Jones and
Ronald L Jones by Peabody and Associates, Inc. dated March 24, 2010 and recorded in Berkeley
County in Plat Cabinet N at Page 392P. Reference to said latter plat is hereby craved for a more
complele description as 0 distances, courses, meets and bounds.
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EXHIBIT “B"
DESCRIPTION OF THE GAILLARD AND CONE PROPERTY

All that certain lot. piece or parcel of land, including any and all improvements thereon. situate.
tying and being ncar Cainhoy. North of Wando River. Berkeley County, SC. and being shown
and designated as “LOT 6A. NEW AREA 47.840 SQ. FT1., 1.10 ACRE” on a plat entitled ~LOT
4, LOT 5. LOT 6A. RIVERVIEW VILLAGE, 124, 130 & 137 MEMES WAY™ daled May 11.
2013. prepared by Matthew E. McBeath. PLS. recorded in the Register of Deeds for Berheley
County. 5C on June 8, 2015, in Plat Cabinet S, at Page 138-A, reference to which is hercby
craved for a more complete description as to distances, courses, meles and bounds.

TMS No. 263-00-03-066
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817
ELECTRONICALLY FILED - 2019 Mar 29 10:55 AM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

EXIIBIT «“C”
EASEMENT PLAT
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817
ELECTRONICALLY FILED - 2019 Mar 29 10:55 AM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817
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Jary J Hulst

from: Warren Powell <wpowell@brunerpowell.com>
Sent: Thursday, March 28, 2019 12:41 PM

To: Jary J Hulst

Subject: RE: Jones v. RTT

Jay, The issues in a case are framed by the pleadings. The subject post pleading document signed by the plaintiffs at
maost relate to but do not discard matters addressed in the pleadings. If your clients would be willing to admit by
affidavit and a request to admit that upon reflection since the suit was filed they now realize that prior te the document
axecuted this month they had no easement across the Ms. Jones' property then we may have something to talk about.
This would indeed shorten the duration of their depositions and would greatly improve their exit from the case. I'm
certain that a fine lawyer such as yourself is aware of all of the various arguments in the case so you need no sermon for
me on the matter. Let me know. Best, Warren

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.0. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

{0} B03.252,7693

(f) 888.725,9015
www.bnynerpowell.com

From: Jary J Hulst <jjh@williamsandhulst.com>

Sent; Wednesday, March 27, 2019 12:32 PM

To: Warren Powell <wpowell@brunerpowell.com>

Ce: Robert Maring <robert@maringmoyer.com>; Ryan Earhart <ryan.earhart@earhartoverstreet.com>
Subject: RE: Jones v. RTT

Warren:
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Why continue to delay the decision? How can my cllents’ testimony possible effect their status in this case as nominal
plaintiffs? The whole point of their being dragged into this case is—according to your pitch to the judge—was so that they
would be bound by any adverse ruling on the easement. That easement is now gone. What is the point of their continued
participation as a party?

As you know, Ryan Earhart has kindly agreed to stipulate to their dismissal on behalf of his client. | request that you do
the same.

J. Jay Huilst

Williams & Hulst, LLC
P.O. Box 12688

Moncks Comer, SC 29461
(843) 761-8232

jin@williamsandhulst com

Confidentiality Notice:

This message is Intended exclusively for the indlvidual or entity to which it is addressed. This communication may contain
information which is proprietary, privileged, confidential, or otherwise legally exemnpt from disclosure. If you are not the
named addressee, you are not authorized to read, print, retain, copy, or disseminata this message or any part of it. If you

1
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have received thls message in emor, please nolify the sender immediately either by phone at (843) 761-8232 or reply to
this email and delete all coples of this message.

From: Warren Powell <wpowell@brunerpowell.com>
Sent: Wednesday, March 27, 2019 12:01 PM

To: Jary J Hulst <jjh@williamsandhulst.com>

Cc: Robert Maring <robert@maringmover.com>
Subject: RE: Jones v. RTT

Robert and Jay, | am unavailable on April 5 but April 8-12 works, Robert, does that suit you and your client as well? Does
some location in Mount Pleasant suit you two to hold these depositions? Jay, | have received and thank you for the
document executed by the plaintiffs. Permit me to respond regarding the dismissal of your clients as plaintiffs after
these depositions are concluded. Warren

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

(o) 803.252,7693

(f) 888.726.9015

www.brunerpowell.com
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From: Jary J Hulst <jjh@williamsandhulst.com>
Sent; Wednesday, March 13, 2019 4:31 PM

To: Warren Powell <wpowell@brunerpowell.com>
Cc: Robert Maring <robert@maringmoyer.com>
Subject: Jonesv, RTT

Warren:

| am in receipt of your letter dated March 11, 2019 inquiring about depositions on April 1-3. | have been in contact with my
clients and betwean their schedules and mine we are available for depositions on April 5, and 8-12. Hope that works for
you.

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461
(B43) 761-8232

jih@williamsandhulst.com

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This communication may contain
information which is proprietary, privileged, confidential, or otherwise legally exempt from disclosure. [f you are not the
named addressee, you are not authorized to read, print, retain, copy, or disseminale this message or any parl of it. If you
have recelved this message in error, please notify the sender immediately either by phone at (843) 761-8232 or reply to
this email and delete all copies of this message.
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817

RONALD L. JONES; GAYLE
LANGLEY JONES; and, THOMAS H.
GAILLARD as TRUSTEE,

Plaintiffs,

DEFENDANTS’ MOTION TO AMEND
THE ANSWER

V.

ROGERS TOWNSEND & THOMAS, P.C,;
LISA HOSTETLER; ALEXANDER
C.PEABODY; and, PEABODY &
ASSCCIATES, INC,,

Defendants.

R I N e

TO: ROBERT W. MARING, ESQUIRE AND JAY J. HULST, ESQUIRE, ATTORNEYS FOR
THE PLAINTIFFS.

You will please take notice that Defendants, Rogers Townsend & Thomas, P.C., and
Lisa Hostetler will, by and through their undersigned attorney, move before the Court at the
Courthouse, 300 California Avenue, Moncks Corner, South Carolina, in ten days or as soon

thereafter as it can be heard for an order allowing them to file an amended answer, a copy

41800804081 02#3SVD - SYITd NOWWODI - AINIHE39 - Wd 1S+ 62 JBIN 6102 - 374 ATTVOINOAHLDATS

of which is attached hereto.

The grounds for the motion are that the controversy exists as to the nature of the
deeds and other instruments and how they relate to the alleged easement at issue herein
and the Court can determine the nature under the Declaratory Judgment Act, and that the
case is not set for trial and no plaintiff will be prejudiced by the amendment. A copy of

the proposed amended answer is attached hereto,

ROA 0474
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Movant has not attempted to consult with opposing counsel, as otherwise required by

Rule 11, SCRCP, because such consultation would serve no useful purpose.

Columbia, South Carolina
March 29, 2019

ROA 0475

BRUNER, POWELL, WALL & MULLINS, LLC

s/Warren C. Powell. Jr.

Warren C. Powell, Jr.,S.C. Bar No. 4525
P.O.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719

wpowell@brunerpowell.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817

RONALD L. JONES; GAYLE
LANGLEY JONES; and, THOMAS H.
GAILLARD as TRUSTEE,

Plaintiffs,
v, SUMMONS
ROGERS TOWNSEND & THOMAS, P.C;
LISA HOSTETLER; ALEXANDER
C. PEABODY; and, PEABODY &
ASSOCIATES, INC.,

Defendants.

R . e i N L S L S S

TO: ROBERT W. MARING, ESQUIRE, ATTORNEY FOR PLAINTIFFS RONALD L.
JONES AND GAYLE LANGLEY JONES; JARY J. HULST, ESQUIRE, ATTORNEY FOR
PLAINTIFFS THOMAS H. GAILLARD as TRUSTEE and THOMAS W. CONE, JR. as
TRUSTEE, and RYAN A. EARHART, ESQUIRE, ATTORNEY FOR DEFENDANTS
ALEXANDER C. PEABODY and PEABODY & ASSOCIATES, INC.:

YOU ARE HEREBY SUMMONED and required to answer the Petition herein, a copy of
which is herewith served upon you, and to serve a copy of your Answer to this Petition upon the
subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of
the day of such service, and if you fail to answer the Petition, judgment by default will be rendered

against you for the relief demanded in the Petition.

BRUNER, POWELL, WALL & MULLINS, LLC

Warren C. Powell, Jr., S.C. Bar No. 4525
P.O. Box 61110
Columbita, SC 29260
(803) 252-7693
Fax (803) 254-5719
wpowell@brunerpowell.com
Attarneys for Defendants Rogers Townsend
Thomas, PC and Lisa Hostetler

Columbia, South Carolina

March 29, 2019

ROA 0476
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) Civil Action No. 2018-CP-08-817
RONALD L. JONES; GAYLE )
LANGLEY JONES; and, THOMAS H. )
GAILLARD as TRUSTEE, )
)
Plaintiffs, )
) AMENDED
Vs, ) ANSWER OF ROGERS TOWNSEND &
) THOMAS and
ROGERS TOWNSEND & THOMAS, P.C.,) LISA HOSTETLER ALEXANDER
LISA HOSTETLER ALEXANDER, ) and PETITION FOR
C. PEABODY, and PEABODY & ) DECLARATORY JUDGMENT
ASSOCIATES, INC., )
)
Defendants. )
)

Rogers Townsend & Thomas, P.C. and Lisa Hostetler Alexander (collectively

“Defendants”) answer the allegations of the Complaint as follows.

FOR A FIRST DEFENSE

1. Defendants deny all allegations of the Complaint unless otherwise admitted,
qualified, or explained.

2. Defendants admit, upon information and belief, the allegations of Paragraphs 1, 4,
and 5 of the Complaint.

3. Defendants admit the allegations of Paragraphs 2, 3 and 7 of the Complaint.

4, Defendants deny the allegations of Paragraphs 6 of the Complaint.

5. Answering the allegations of Paragraph 8 of the Complaint, Defendants repeat
and reallege the foregoing,.

6. Defendants deny so much of the allegations of Paragraph 9 of the Complaint as

can be construed to allege the property was purchased on May 7, 2010, and that the property

ROA 0477
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description includes “recorded in Berkeley County in Plat Cabinet P at Page 4A™ and admit the
balance of the allegations. Further answering said Paragraph, Defendants are informed and
believe the deed was issued and the property purchased by Plaintiffs on March 12, 2010 and the
description contains the phrase “recorded in Berkeley County in Plat Cab. N at Page 392P.”

7. Defendants admit the allegations of Paragraphs 10 and 11 of the Complaint.

8. Defendants admit the allegations of Paragraphs 12, 13, and 14 of the Complaint.

9. Defendants are without knowledge of and therefore deny the allegations of
Paragraph 135 of the Complaint,

10.  Defendants admit the allegations of Paragraph 16 of the Complaint.

11.  Defendants admit the allegations of Paragraph 17 of the Complaint includes the
wording of he described purported easement and that same is accurate except that the words
“Ingress/Egress along the Northern boundary” should read “Ingress/Egress beginning on the
Northern boundary™ and the words “L10, and L1” should read “L10, and L11;” also Defendants
deny the conclusions stated in said Paragraph.

12.  Defendants deny the allegations of Paragraphs 18.

13.  Defendants admit the allegations of Paragraphs 19 thru 25 and 27-28 of the
Complaint.

14.  Defendants deny the allegations of Paragraph 26, 29 and 30 of the Complaint.

15.  Defendants are without knowledge of and therefore deny the allegations of
Paragraph 31 of the Complaint.

16.  Defendants deny the allegations of Paragraph 32 of the Complaint.

17. Answering the allegations of Paragraph 33 of the Complaint, Defendants repeat

and reallege the foregoing.

ROA 0478

2180080428 10Z#3SVD - SVI1d NOWWOD - A313XH38 - Wd 1S ¥ 6 Y8 6102 - A3 ATTVIINGHLDIT3
/180080d28T0Z#3ASVD - SYITd NOWWOD - AF1ANYTG - Wd 2G:Z 62 AeN 6T0Z - AT 114 ATIVOINOY LD TS



ROA 0479

18.  Defendants admit the allegations of Paragraph 34 of the Complaint, but deny any
damage to Plaintiffs.

19.  Defendants admit the allegations of Paragraphs 35 and 36 of the Complaint.

20.  Defendants deny the allegations of Paragraphs 37 through 39 of the Complaint.

21.  Answering the allegations of Paragraph 40 of the Complaint, Defendants repeat
and reallege the foregoing.

22, Defendants admit an affidavit is attached, and deny all other allegations of
Paragraph 41 of the Complaint.

23.  Answering the allegations of Paragraph 42 of the Complaint, Defendants repeat
and reallege the foregoing.

24, The allegations of Paragraphs 43 through 50 of the Complaint do not implicate
Defendants and therefore do not require an answer from Defendants, but if an answer is required,
Defendants deny the same.

FACTS COMMON TO AND INCORPORATED INTO ALL DEFENSES

25.  Plaintiffs own Lot 6B,

26.  The dominant property, if an easement exists, is Lot 6A.

FOR A SECOND DEFENSE
(Not the Real Party in Interest)

27.  Ronald L. Jones transferred all his right, title, and interest in the property at issue
to Gayle L. Jones by quit claim deed dated February 28, 2012 and filed in the Berkeley County
Register of Deeds office at Book 9344, page 315.

28.  Ronald L. Jones is not a real party in interest.

29.  Ronald L. Jones must be dismissed from this action.

30.  Asto Ronald L. Jones, Defendants plead lack of interest as a complete defense.
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FOR A THIRD DEFENSE
{Statute of Limitations)

31.  Plaintiffs have owned the property continuously since March 12, 2010.

32.  Plaintiffs knew or should have known that there might exist an easement on their
own property.

33.  Plaintiffs have failed to bring their action within the three-year statute of
limitations.

34. . Defendants plead the statute of limitations as a complete defense.

FOR A FORTH DEFENSE
(Easement, If Any Such Exists, Is No Longer Enforceable So There Are No Damages)

35.  Plaintiff’s house and garage was constructed no later than November 2006.

36. Plaintiff’s fence was, upon information and belief, constructed no later than
November 2006.

37.  Plaintiff’s garage and fence completely block the purported 25-foot easement on
the East side of the property.

38.  Plaintiff’s fence on the West side of the property from the Fire Pit to the property
line was built no later than November 2006.

39.  Plaintiff's fence on the West side of the property runs across the entire purported
easement.

40.  Plaintiff’s garage and fences were continuously and are currently obstructing the
purported easement and were hostile to the use of the purported easement, were open to the view
of all who attempted to use the purported easement, were actually in place, were notorious, and

provided exclusive possession to Plaintiffs to the exclusion of all the world.

ROA 0480

2180080dD8L0OZHISVYD - SYI1d NOWWOD - ATT13XHIE - Wd LSk 62 18N 6102 - 37114 ATIVIINOYLDINZ
/180080d08T0Z#3ASVYD - SYITd NOWWOD - AF1aANYIG - Nd 2G:Z 62 AeN 6T0Z - AT 114 ATIVOINOYLOT TS



ROA 0481

41.  Plaintiff’s garage and fences have been continuously in place for longer than 10
years.

42.  The owner of Lot 6A can no longer enforce any purported easement on Lot 6B.

43, The owner of Lot 6A is estopped from attempting to enforce the purported
easement.

44, Because there is no longer an enforceable easement, if ever there were one,
Plaintiff cannot assert any damages.
45.  Defendants plead no easement and therefore no damages as a complete defense.

FOR A FIFTH DEFENSE
(Purported Easement Never Existed)

46.  The granting clause in the deed from Coastal Plains Development Co., Inc. to
James J. Monaghan employs language that is confusing and contradictory.

47.  There was no grantee in the language Plaintiff relies upon.

48.  The language Plaintiff relies upon did not reserve or grant an easement.

49.  There is no easement to a third party prior to the deed to Monaghan.

50.  If Coastal Plains Development Co., Inc. was attempting to create an easement, it

failed to do so.
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51.  Coastal Plains Development Co., Inc. did not follow the requirement of the
common law.

52.  Any attempt to create an easement must follow the common law because the
common law is the controlling law regarding easements in South Carolina.

53.  Failure to follow the requirement of the common law is fatal to any attempt to
establish an easement.

54, Defendants plead that no easement ever existed as a complete defense.

ROA 0481
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ROA 0482

FOR A SIXTH DEFENSE
{No Easement Existed)

There is no requirement for Lot 6A to have ingress and egress to any identifiable

reason on Lot 6B.

56.

57.

58.

59.

Lot 6A.

60.

61.

62.

63.

Lot 6A has access to the marsh on its own boundary.
Lot 6A has access to the outside world on its own boundary.
An easement over Lot 6B is not necessary to the proper enjoyment of Lot 6A.

The purported easement over Lot 6B is not required for the proper enjoyment of

Defendants plead that no easement exists as a complete defense.

FOR AN SEVENTH DEFENSE
(Plaintiffs Cannot Show Damages)

There is a grave on Lot 6B as shown by a gravestone.
Plaintiffs closed on the house knowing that the gravestone existed on Lot 6B.

Plaintiffs were aware that persons related to the deceased are entitled to come

onto their property to visit the grave of their relative.

64.

Plaintiffs waived any objection to having unknown numbers of strangers access

their property when they closed knowing of the marked grave on their new property.

65.

A copy of the e-mail from Plaintiffs accepting the property with the gravestone is

attached as Exhibit “A.”

66.

Plaintiffs cannot show any damages from the owners of Lot 6A having access to

their property when they are willing to allow unknown numbers of complete strangers to access

their property.
67.

Defendants plead no damages as a complete defense.
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FOR AN EIGHTH DEFENSE
(Easement Waived)

68.  Plaintiff’s house, garage, and fences were constructed no later than November
2006.

69.  The owner of Lot 6A took possession of Lot 6A on or about May 4, 2006.

70.  The owner of Lot 6A could have observed the construction of the garage and
fences on Lot 6B.

71.  The owner of Lot 6A constructed the house on Lot 6A before February 7, 2007.

72. On information and belief, the owner of Lot 6A did not protest the construction of
the garage or the fences on Lot 6B at any time up to the present.

73.  The owner of Lot 6A has waived any claim to an easement across Lot 6B.

74.  Because the owner of Lot 6A has waived any claim to an easement, Plaintiffs
have suffered no damages.

75.  Defendants plead waiver of the easement by the dominant property owner as a
complete defense.

FOR A NINTH DEFENSE
(SCRCP Rule 12(b)(7))

76.  Jones claims that the owners of Lot 6B have an easement over her property, Lot

6A.

77.  Rogers Townsend &Thomas, P.C. would affirmatively plead and show that the
owners of Lot 6A either never had an easement or have waived the easement or are estopped to
claim an easement over Lot 6B.

78.  Adjudication of the existence vel non of the easement in this matter without

binding the owners of Lot 6A will fail to provide complete relief to the parties.

ROA 0483
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79.  The owners of Lot 6A have been joined in this action and should remain parties to
afford complete relief as to the issues presented.
FOR A TENTH DEFENSE

AND
PETITION FOR DECLARATORY JUDGMENT

80.  The plaintiffs collectively allege that an easement appurtenant exists granting the
owners of Lot 6A the right to traverse the property of Lot 6B.

81.  The plaintiffs collectively allege that the easement appurtenant was originally
recorded in a deed from James J. Monogham to Benjamin L. Daniel, dated April 4, 2006, and
filed in the Register of Deeds office on April 5, 2006 at Deed Book 5506, page 12. A copy of
the Deed is attached hereto as Exhibit 1. The plat referenced in the Monogham deed is attached
hereto as Exhibit 2.

82.  The plaintiffs collectively assert that they have replaced the original easement,
which they now call a “Purported Easement,” with an easement dated March 15, 2019 and
recorded in the Register of Deeds office on March 22, 2019 at RB 2977, page 604. A copy of
the 2019 easement is attached hereto as Exhibit 3. Because the line segments referred to in
Exhibit 2 are difficult to read, the plat of Lot 6B is attached hereto as Exhibit 4,

83.  The plaintiffs” assertions have no effect upon the nature of the “Purported
Easement” with respect to their successors. The nature of the “Purported Easement” and its
effect upon subsequent owners of the two lots can only be determined by a judgment.

84. A justiciable controversy exists as to the Jones plaintiffs with respect to the
original “Purported Easement” in that the Jones plaintiffs assert that they have been damaged

because the “Purported Easement” allowed strangers access to their property, and that
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Defendants were negligent in failing to alert them to the “Purported Easement” at the time the
Jones purchased Lot 6B (the servient estate).

85. A justiciable controversy exists as to the Trustee plaintiffs with respect to the
original “Purported Easement” because they and the Jones plaintiffs have entered into the March
2019 easement based upon the uncertain nature of what they describe as of the “Purported
Easement.”

86.  The Defendants’ legal rights are affected by the determination of whether the
“Purported Easement” is in fact a valid easement, as set forth in the Complaint in this matter.

87.  The plaintiffs allege that the “Purported Easement” is valid.

88.  The defendants aver that the “Purported Easement” is not a valid easement under
the facts of this case.

89.  The defendants request that the Court determine the rights of the owners of Lot
6A and Lot 6B under the *“Purported Easement.”

WHEREFORE, having fully answered, Defendants pray for judgment in their favor, for
a determination that the “Purported Easement” is in fact and law invalid, for costs, and for such

other and further relief as the Court finds just and fair.

BRUNER, POWELL, WALL & MULLINS, LLC

Warren C. Powell, Jr., S.C. Bar No. 4525
P.O.Box 61110

Columbia, SC 29260

(803) 252-7693

Fax (803) 254-5719

wpowella brunerpowell.com

Attorneys for Defendants Rogers Townsend
Thomas, PC and Lisa Hostetler

Columbia, South Carolina
March 29, 2019
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Berkeley
IN THE COURT OF COMMON PLEAS CASENOC. 2018CP0800817
Ronald L. Jones et al Rogers Townsend & Thomas P.C. et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.
ACTION DISMISSED (CHECK REASON}:D Rule 12(b), SCRCP;D Rule 41(a),
SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[Jother

ACTION STRICKEN (CHECK REASON)'.D Rule 40()), SCRCP;D Bankruptcy;
D Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; [_] Reversed; [] Remanded;
Other

O O8O0

a0

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: D See attached order (formal order to follow)[v’] Statement of Judgment
by the Court:

This Matter came before the Court on May 7, 2019, upen Plaintiffs Thomas H. Gaillard and Thomas Cone's (hereinafter
"Trustees") Motion for Nonjoinder, pursuant ta Rule 21, filed March 29, 2019. Warren Powell, Jr., Esq. appearad on behalf of
Defendant Rogers Townsend & Thomas P.C. ("RT&T"}, Jay Hulst, Esq. appeared on behalf of the Trusiaes, and Robert Maring,
Esq. appeared on behalf of Plaintiff Ronald Jones. "Partias may be dropped or added by order of the court cn motion of any party
or of its own initiative at any stage of the action and on such terms as are just." Rule 21, SCRCP; See Branham v. Ford Motor Co.,
390 5.C. 203, 242, 701 S.E,2d 5, 26 (2010}, The Court finds that the Trustee Plalntiffs are na longer indispensable partles and
their presence is not required to resclve the dispute. Per Mr. Hulst, the Trusteas assert that their rights are not affected and that

they have resolved the underlying easement issue by entering into a new easement with Plaintiff Jones thereby

ORDER INFORMATION
This order D ends (/| does not end the case, See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 05/09/2019 .

Gaye Langley Jones

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

resolving and determining their interests in this matter. While the issue of the validity of
any easements is viable to Defendant RT&T's defenses it is not viable or dispositive of
the Trustee Plaintiffs interest in the property. Moreover, the Court was advised that
Defendants Alexander Peabody and Peabody & Associates, Inc. stipulate to the Trustee
Plaintiffs dismissal as parties. Therefore, the Motion for Nonjoinder, pursuant to Rule 21,
SCRCP, is hereby Granted.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Berkeley Common Pleas

Case Caption: Ronald L. Jones VS Rogers Townsend & Thomas P.C.

Case Number: 2018CP0800817

Type: Order/Electronic Form 4

Electronically signed on 2019-05-09 13:17:35

IT IS SO ORDERED.

s/D.L. Jefferson Ninth Judicial Circuit Judge 2128

page 3 of 3
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ELECTRONICALLY FILED - 2019 May 29 2:57 PM - BERKELEY - COMMON PLEAS - CASE#2018CP0800817

EXHIBIT J
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Jary J Hulst

From: Jary J Hulst

Sent: Friday, March 29, 2019 5:35 PM

To: wpowell@brunerpowell.com

Cc: robert@maringmoyer.com; ryan.earhart@earhartoverstreet.com; Shanna H Saulisbury
Subject: Fwd: Jones v. RTT

Follow Up Flag: Follow up

Flag Status: Flagged

Warren:

! am in receipt of your deposition notices for my clients. As | indicated to you yesterday before the notices were
emailed, it makes more sense to hold off on the depositions until the non-joinder motion is resolved. Please confirm by
April 2 that these depositions are off-calendar or | will move for a protective order,

Thanks.
Sent from my iPhone

1. Jay Hulst

Williams & Hulst, LLC
P.Q. Box 1288

Moncks Corner, SC 29461
{843) 761-8232

iih@williamsandhulst.com<mailto:jjh@williamsandhulst.com>

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This communication may
contain information which is proprietary, privileged, confidential, or otherwise legally exempt from disclosure. If you are
nat the named addressee, you are not authorized to read, print, retain, copy, or disseminate this message or any part of
it. If you have received this message in error, please notify the sender immediately either by phone at {843) 761-8232 or
reply to this email and delete all copies of this message.

/180080d08T0Z#3ASVYD - SYITd NOWWOD - AF1aANYIG - Nd 2G:2 62 AeN 6T0Z - AT 114 ATIVOINOY.LOT TS

Begin forwarded message:

From: Jary J Hulst <jih@williamsandhuist.com>

Date: March 28, 2019 at 1:48:50 PM EDT

To: Warren Powell <wpowell@brunerpowell.com>

Cc: Robert Maring <rabert@maringmoyer.com>, Ryan Earhart <ryan.earhart@earhartoverstreet.com>
Subject: RE: Jones v. RTT

Warren:

| believe it best to get the motion resolved before proceeding with the depositions. You then proceed with
their depositions whether they are in or out of the case.

J. Jay Hulst

Williarms & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461
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(843) 761-8232
jih@williamsandhulst.com

Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information which is proprietary, privileged, confidential, or otherwise legally
exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain,
copy, or disseminate this message or any part of it. If you have received this message in error, please
notify the sender immediately either by phone at (843) 761-8232 or reply to this email and delete all
copies of this message.

From: Warren Powell <wpowell@brunerpowell.com>
Sent: Thursday, March 28, 2019 1:41 PM

To: Jary J Hulst <jjh@williamsandhulst.com>
Subject: RE: Jones v. RTT

OK. I will go ahead and notice the depositions and get those out of the way as we agreed to do. That
may eliminate the need for your motion. W

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

{0) 803.252.7693

(f) 888.726.9015
www.brunerpowell.com

From: Jary J Hulst <jjh@williamsandhulst.com>
Sent: Thursday, March 28, 2019 1:38 PM

To: Warren Powell <wpowell@brunerpowell.com>

Cc: Robert Maring <robert@maringmoyer.com>; Ryan Earhart <rvan.earhart@earhartoverstreet.com>;
Shanna H Saulisbury <shs@williamsandhulst.com>

Subject: RE: Jones v. RTT

Warren:

I will go ahead an file a motion and we can let a judge consider your comments below and decide about
the need for my clients' continued participation in the case.

Thanks.

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461
(843) 761-8232

jih@williamsandhulst.com

Confidentiality Notice:
This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information which is proprietary, privileged, confidential, or otherwise legally

2

ROA 0492

/180080d08T0Z#3ASVYD - SYITd NOWWOD - AF13ANYIG - Nd 2G:Z 62 AeN 6T0Z - AT 114 ATIVOINOY LT TS



ROA 0493

exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain,
copy, or disseminate this message or any part of it. If you have received this message in error, please
notify the sender immediately either by phone at (843) 761-8232 or reply to this email and delete all
copies of this message.

From: Warren Powell <wpowell@brunerpowell.com>
Sent: Thursday, March 28, 2019 12:41 PM

To: Jary J Hulst <jjh@williamsandhulst.com>

Subject: RE: Jones v. RTT

Jay, The issues in a case are framed by the pleadings. The subject post pleading document signed by the
plaintiffs at most relate to but do not discard matters addressed in the pleadings. If your clients would
be willing to admit by affidavit and a request to admit that upon reflection since the suit was filed they
now realize that prior to the document executed this month they had no easement across the Ms.
Jones' property then we may have something to talk about. This would indeed shorten the duration of
their depositions and would greatly improve their exit from the case. I'm certain that a fine lawyer such
as yourself is aware of all of the various arguments in the case so you need no sermon for me on the
matter. Let me know. Best, Warren

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

(0) 803.252.7693

(f) 888.726.9015
www.brunerpowell.com

From: Jary J Hulst <jjh@williamsandhulst.com>
Sent: Wednesday, March 27, 2019 12:32 PM

To: Warren Powell <wpowell@brunerpowell.com>
Cc: Robert Maring <robert@maringmoyer.com>; Ryan Earhart <ryan.earhart@earhartoverstreet.com>
Subject: RE: Jones v. RTT

Warren:

Why continue to delay the decision? How can my clients' testimony possible effect their status in this
case as nominal plaintiffs? The whele peint of their being dragged into this case is—according to your
pitch to the judge—was so that they would be bound by any adverse ruling on the easement. That
easement is now gone. What is the point of their continued participation as a party?

As you know, Ryan Earhart has kindly agreed to stipulate to their dismissal on behalf of his client. |
request that you do the same.

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Corner, SC 29461
(843) 761-8232

jih@williamsandhulst.com
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Confidentiality Notice:

This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information which is proprietary, privileged, confidential, or otherwise legally
exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain,
copy, or disseminate this message or any part of it. If you have received this message in error, please
notify the sender immediately either by phone at (843) 761-8232 or reply to this email and delete all
copies of this message.

From: Warren Powell <wpowell@brunerpowell.com>
Sent: Wednesday, March 27, 2019 12:01 PM

To: Jary J Hulst <jjh@williamsandhulst.com>

Cc: Robert Maring <robert@maringmover.com>
Subject: RE: Jones v. RTT

Robert and Jay, 1 am unavailable on April 5 but April 8-12 works. Robert, does that suit you and your
client as well? Does some location in Mount Pleasant suit you two to hold these depositions? Jay, | have
received and thank you for the document executed by the plaintiffs. Permit me to respond regarding
the dismissal of your clients as plaintiffs after these depositions are concluded. Warren

Warren C. Powell, Jr.

BRUNERPOWELL

BRUNER, POWELL, WALL & MULLINS, LLC
P.O. Box 61110

1735 St. Julian Place, Suite 200
Columbia, SC 29260-1110

(0) 803.252.7693

(f) 888.726.9015
www.brunerpowell.com

From: Jary J Hulst <jjh@williamsandhulst.com>
Sent: Wednesday, March 13, 2019 4:31 PM

To: Warren Powell <wpowell@brunerpowell.com>
Cc: Robert Maring <robert@maringmaoyer.com>
Subject: Jones v. RTT

Warren:

I am in receipt of your letter dated March 11, 2019 inquiring about depositions on April 1-3. | have been
in contact with my clients and between their schedules and mine we are available for depositions on April
5, and 8-12. Hope that works for you.

J. Jay Hulst

Williams & Hulst, LLC
P.O. Box 1288

Moncks Comer, SC 29461
(843) 761-8232

jih@williamsandhulst.com

Confidentiality Notice:
This message is intended exclusively for the individual or entity to which it is addressed. This
communication may contain information which is proprietary, privileged, confidential, or otherwise legally
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Court of Common Pleas
Case No. 2180-CP-08-00817

RONALD JONES,
Plaintiff,

vsS.

ROGERS TOWNSEND & THOMAS,

PC, et al,

Defendant.

Transcript of Record

DATE: August 6, 2018

BEFORE:

THE HONORABLE PERRY M. BUCKNER, III

APPEARANCE:

ROBERT MARING
Attorney for the

WARREN C. POWELL
Attorney for the

ROBERT BLAIN
Attorney for the

Plaintiff

JR.

Defendant

Defendant, Peabody
Original transcript ordered by:
Williams and Hulst, LLC

Karen V. Andersen, RMR, CRR
Circuit Court Reporter
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THE COURT: The last matter for hearing is Ronald
Jones vs. Rogers Townsend & Thomas, motion to add a party.
This is the defendant, Rogers, Townsend & Thomas, PC's motion
to add a party pursuant to Rule 19. I would ask that the
attorneys identify themselves and who they represent. This
is 2018 at 817.

MR. POWELL: Warren Powell, Your Honor. I represent
Rogers Townsend and Thomas.

THE COURT: And you are the moving party?

MR. POWELL: I am.

THE COURT: Please be seated.

MR. MARING: Robert Maring from Georgetown, South
Carolina. I represent tﬂe plaintiffs, Ronald and Gay
Jones.

THE COURT: Very well.‘

MR. BLAIN: Robert Blain, here for Mr. Ryan Earhart
on behalf of defendant, Peabody.

THE COURT: Am I hearing you correctly that it's
Fain?

MR. BLAIN: B-l-a-i-n, Your Honor.

THE COURT: Mr. Blain, happy to have you. You want
to argue an opposition to the motion?

MR. BLAIN: I don't intend to argue, Your Honor. I
am not taking a position on the motion.

THE COURT: Just you, Mr. Powell. Are opposing the

ROA 0496
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ROA 0497

motion?

MR. MARING: I am, Your Honor.

THE COURT: Mr. Maring, I read your motion and I've
also read quickly your memorandum in support of your motion.

MR. POWELL: Your Honor, excuse me. For the record,
I'm Mr. Powell.

THE COURT: I'm sorry. I'm confusing both sides.
Mr. Powell, I've read your motions and I've read your
memorandum.

Mr. Maring, I apologize if I'm calling you
Mr. Powell and vice-versa. At this point in the day, I don't
know my name very well.

MR. POWELL: You probably owe them an apology, but
not me.

THE COURT: Happy to hear from you, Mr. Powell.

MR. POWELL: Yes, Your Honor. As you point out
correctly, we move under Rule 19 and, specifically, I would
point out the language in the rule that a person who is
subject to service of process and whose joinder will not
deprive the court ofijurisdiction over the subject matter of
the action shall be joined as a party in the action if, and
then the No. 2, under that, he claims an interest relating to

the subject of the action and is so situated that the

~disposition of the action in his absence may, as a practical

matter, impair or impede his ability to protect that
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ROA 0498

interest, or leave any of the persons already parties subject
to a substantial risk of incurring double, multiple, or
otherwise - otherwise - inconsistent obligations by reason of
his claimed interest.

The comment to the rule points out that it's the
same as the federal rule. But it pointé out here that the
principle behind this rule is that, whenever possible,
persons materially interested in the action should be joined
so that they may be heard and a complete determination had.

Your Honor, under this case, this concerns an
easement, an alleged easement on a piece éf property.

THE COURT: Which your client issued a title
insurance policy?

MR. POWELL: They did. And they acted as closing
attorney.

THE COURT: So they closed it and issued a title
insurance policy?

MR. POWELL: That's right, sir. And the -- just to
get the nuﬁbers straight, Lot 6A is -- the owner of Lot 6A,
if there is aﬁ easement at all, they are the owner of that
easement.

THE COURT: Who is "they"?

MR. POWELL: That is not a party to this case.

THE COURT: But "named person", Counsel, the record

doesn't know who you are talking about.
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MR. POWELL: It's in the motion.

THE COURT: I understand that, but I need to know.

MR. POWELL: Trustee is Thomas Huguenin Gaillard --

THE COURT: All right.

MR. POWELL: -- as trustee of the Thomas Gaillard
Revocable Trust dated April 3rd,-2007, and Thomas W. Cone,
Jr., as trustee of the Thomas W. Cone, Jr., Revocable Trust
dated April 3, 2007.

THE COURT: So you want to add both of these
entities as parties to this action pursuant to Rule 19A7?

MR. POWELL: That's right.

THE COURT: On the basis that you don't think
adequate relief can be given unless there's a determination
as to whether or not this is or is not a valid easement?

MR. POWELL: Correct, sir. Your Honor, in short
form, as I say, the owners I just recited of Lot 6A, if there
is an easement, they are the owner. They are the dominant
estate, 1f there is one at all.

The plaintiff is the owner of Lot 6B over which the
alleged easement --

THE COURT: Subservient estate?

MR. POWELL: -- subservient estate, correct. So the

plaintiff has sued the law firm and the surveyor in this

‘matter. But the dominant estate owner is not a party. It

would seem that the dominant estate owner, the person or the

ROA 0499
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6
lot, the owners of the lot, would have a right to use the
alleged easement, if there is one, would be a material --
would have a material interest in this lawsuit.

THE COURT: Have you raised as a defense to this
matter -- on behalf of your clients, have you raised the fact

that you -- first of all, you don't concede there's an
easement. But have you raised the defense if an easement
does exist, that it should be determined as a part of this
action?

MR. POWELL: Well, it would necessarily have to be
so. That's our defense, that it is not. So that is a
predicate to getting to the goal line in this case.

THE COURT: All right.

MR. POWELL: And the problem is, Your Honor, and I
would submit that here, if, for example, we win, say we win
this lawsuit, that there is no easement, well, tﬂe dominant
estate owner is not a party. And he should be made a party
in order to, whatever the result, to bind him to the result.
If he doesn't care, he doesn't care. But at least he's bound
by the result.

THE COURT: Which is exactly what you believe is the
reason for Rule 197

MR. POWELL: Yes, sir.

THE COURT: Because complete relief can't be given

absent the joiner?
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MR. POWELL: Yes, sir, or also avoids inconsistent
results. If we win and then there's a subsequent action
between these two, for whatever reason, and then the dominant
stakeholder wins, then you've got inconsistent results. And
that's not supposed to be.

THE COURT: Thank you very much. Mr. Maring, let me
hear from you.

MR. MARING: Thank you, Your Honor. First of all,
the law firm has no standing to request whether or not
there's an easement or not. That's between the dominant and
servient estate. They have no standing to say there is no
easement. We believe there is an easement. We've been in
this for two years --

THE COURT: I understand you do --

MR. MARING: We've been in this two years and we
resolved --

THE COURT: The law firm does have a right to raise
the defense, first of all, there is no easement, which is in
their pleading.

MR. MARING: Well, yeah.

THE COURT: And the determination of whether or not
there is or is not an easement, his argument is that he can't
get complete relief unless he binds them with being a part of
this action. He also argues it would lead to possibly

inconsistent results. Tell me your response.
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MR. MARING: Your Honor, our action is simply for
negligence. Whether or not an easement exists or not, the
negligence was failing to disclose that to my clients.
Whether or not they got the benefit of the bargain prior to
closing the transaction, knowing that there was an
easement -- and I will say, Your Honor, this was an easement
of record --

THE COURT: You concede, Mr. Maring, if there is no
easement, they had no duty to disclose? If there is no
easement, they had no duty to disclose?

MR. MARING: If there is no éasement, if there 1is no
easement, they have no duty to disclose. I agree. But if
there's no easement, Your Honor -- well, let's take a stép
back. We are not contending that the'easement doesn't exist.
We believe that the easement does exist.

THE COURT: I completely understand that.

MR. MARING: Our neighbors, they are trying to say
that --

THE COURT: How would you be prejudiced by the
joinder?

MR. MARING: I have to sue my neighbor, Your Honor.
There's nothing more prejudicial than suing your neighbor.

THE COURT: You are not asking for damages against
your neighbor, are you? You are just asking for the Court to

determine whether or not both the dominant and the
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subservient alleged owners of this easement are bound by this
action.

MR. MARING: Well, no, Your Honor. I believe what
they are saying is, they believe that the reason that they
are asking for these clients to be brought in is that somehow
they»are going to be prejudiced because of some right that
the dominant estate holder is going to have. The only person
that the dominant estate holder can assert any action against
is my clients. They can't bring an action against the law
firm. There's no shoe to fall later on for the law firm in
this case.

THE COURT: You say that's an action. You are
talking about damages now and I'm talking about whether or
not”there's a determination as a matter of law as to whether
an easement exists or not so that the people that may or may
not purportedly hold any interest in this easement are also
joined as parties in this action.

MR. MARING: Well, Your Honor, I would say submit to
you that the only two people, the only two people who can
make a determinétion as to whether or not an easement exists
is the dominant estate holder and the servient estate holder.
And we both agree the same thing, we believe that the
casement does exist.

THE COURT: Well, then that might be an easy call

for the Court, but they are not parties to this action. And
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that's what this motion is about, not determining whethervthe
easement does or does not exist.

MR. MARING: And I would like to know from counsel,
does he want me to sue my neighbor, or is he asking the Court
to make them sue me?

THE COURT: All right. Mr. Maring, you made your
point. Be seated. Briefly in reply now.

YMR. POWELL: Rule 19, I think, addresses coﬁnsel's
concern. It allows the Court to make a party that may not
want to enter be brought in as an involuntary plaintiff.

MR. MARING: If I could, Your Honor --

THE COURT: Hold now. Sit down, Mr. Maring. Whén I
say it's over, it's over. You don't stand up and say, uh-oh,
but, but. I agree that Rule 19 does address it. Nobody is
asking you to create a dispute with yoﬁr neighbor, Mr.
Maring. This is.exactly why we have Rule 19. And because I
believe that, in their absence; complete relief cannot be
granted in this action, because I want the parties all bound
by it, you wiil prepare the order, Mr. Powell. And you will
make them plaintiffs in this matter so the Court can make a
determination, so that Mr. Maring doesn't have this idea that
somehow or another, I'm creating hostility with his neighbors
between both the servient and subservient.

I'm granting your motion because I don't believe

that with the disposition of this action complete relief can
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be granted. And it impairs your ability to raise the defense
because you would then have to do it in multiple actions.

Now, whether or not the?e is or is not an easement,
the Court offers no opinion on that. Mr. Maring says he
believes there is. ‘And if that is the case, he alleges you
violated a duty to disclose that to your client as closing
attorney. And that is a matter that will be litigated. But
we are going to make sure we have all the parties before the
Court at that time.

Please prepare the order consistent with my ruling.
You have seven days from today. They don't have electronic
filing here yet.

Although, when you are you getting it, next month?

THE CLERK: Yes, Your Honor.

THE COURT: Next month. Well, they are coming.
They are doing county by county. We've done about
ZO—something counties over 26 now. So, please, prepare the
order granting your motion for joinder, unless you want me to
do a form order that says they are plaintiffs by order of the
Court pursuant to Rule 19. The motion is granted.

MR. POWELL: Suit you?

MR. MARING: That's fine, Your Honor.

THE COURT: Do me a Form 4 order. Motion granted.
And Thomas Huguenin Gaillard, as trustee of the Thomas

Huguenin Gaillard Revocable Trust dated April 3rd, 2007, and

ROA 0505




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

ROA 0506

12

Thomés W. Cone, Jr., as trustee of Thomas W. Cone, Jr.
Revocable Trust dated April 3rd, 2007, are now named party
plaintiffs in this matter. And ordered that adjudicate --
adjust adjudication pursuant to 12A. The motion is granted.
Thank you all very much.

(Whereupon, proceedings are adjourned.)

ROA 0506




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ROA 0507

13

CERTIFICATE OF REPORTER

I, Karen V. Andersen, Registered Merit Reporter,
Certified Realtime Reporte; for the State of South Carolina
at Large, do hereby certify that the foregoing transcript is
a true, accurate and complete Transcript of Record of the
proceedings.

I further certify that I am neither related to nor
counsel for any party to the cause pending or interested in

the events thereof.

Registered Merit Reporter
Certified Realtime Reporter
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable Deadra L. Jefferson, Circuit Court Judge

Case No. 2018-CP-08-00817

Ronald L. Jones and Gayle Langley Jones, Thomas Huguenin Gaillard, as Trustee of The
Thomas Huguenin Gaillard Revocable Trust, Dated April 3, 2007, and Thomas W. Cone,
Jr as Trustee of The Thomas W. Cone, Jr. Revocable Trust, Dated April 3, 2007
................................................................................ Plamtlffs/Respondents o

Rogers Townsend & Thomas, P.C. and Lisa Hostetler ............. Defendants/Appellants

NOTICE OF APPEAL -

Rogers Townsend & Thomas, P.C. and Lisa Hostetler appeal the Order of The Honorable
Deadra L. Jefferson, dated June 26, 2019 and received by Defendant/Appellant on June

26,2019.
Warren C. Powell, Jr.
Bruner Powell Robbins Wall & Mullins, LLC

) Post Office Box 61110
Columbia, South Carolina 29260-1110
/ 803-252-7693

Attorneys for Appellants . E CE ‘aVA AR

Columbia, South Carolina .

July 73-,2019. g JUL 12 2019

| SC Court of Appeals
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Other Counsel of Record:

Robert W. Maring, Esquire

Maring & Moyer, LLC

PO Box 478

Georgetown SC 29442

Bar No. 8810

(843) 545-9544

FAX (843) 545-9735

Robert@maringmoyer.com

Attorneys for Ronald L. Jones and Gayle Langley Jones Plaintiffs/Respondents

Jay J. Hulst, Esquire
Williams & Hulst, Esquire
209 E. Main St.
Moncks Corner SC 29461
843-761-8232
jjh@willaimsandhulst.com
Attorneys for Thomas Huguenin Gaillard, as Trustee of The Thomas Huguenin Gaillard
Revocable Trust, Dated April 3, 2007, and Thomas W. Cone, Jr. as Trustee of The
Thomas W. Cone, Jr. Revocable Trust, Dated April 3, 2007 Plaintiffs/Respondents

Ryan A. Earhart, Esquire

Joshua H. Umbarger, Esquire

Earhart Overstreet, LLC

Post Office Box 22528

Charleston, South Carolina 29413
ryan.earhart@earhartoverstreet.com; josh@everhartoverstreet.com
Attorneys for Peabody & Associates, Inc.
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

SC Court of Appeals

The Honorable Deadra L. Jefferson, Circuit Court Judge

Case No. 2018-CP-08-00817 ' -

Ronald L. Jones and Gayle Langley Jones, Thomas Huguenln Gaillard, as Trustee of The
Thomas Huguenm Gaillard Revocable Trust, Dated April 3, 2007, and Thomas W. Cone, Jr. as
Trustee of The Thomas W. Cone, Jr. Revocable Trust, Dated April 3, 2007 .............
..................................................................................... Plaintiffs/Respondents

Rogers Townsend & Thomas, P.C. and Lisa Hostetler ...................... Defendants/Appellants
. 2 :

PROOF OF SERVICE

. D certify that I have served the Notice of Appeal on Ronald L. Jones and Gayle Langley
Jones by depositing a copy of it in the United States Mail, postage prepaid, on July ¢ 2~ , 2019
addressed to their attorney of record, Robert W. Maring, Maring & Moyer, LLC, PO Box 478,
Georgetown SC- 29442 and on Thomas Huguenin Gaillard, as Trustee of The Thomas Huguenin
Gaillard Revocable Trust, Dated April 3, 2007, and Thomas W. Cone, Jr. as Trustee of The Thomas
W. Cone, Jr. Revocable Trust, Dated April 3, 2007 by depositing a copy of it in the United States
Mail, postage prepaid, on July 73—, 2019 addressed to their attorney of record, Jay J. Hulst,
Williams & Hulst, 209 E. Main St., Moncks Corner SC 29461.

cde a*ﬁ«u/

Warren C. Powell, Jr.

Bruner Powell Robbins Wall & Mullins, LLC
Post Office Box 61110

Columbia, South Carolina 29260-1110
803-252-7693

Attorneys for Appellants

Columbia, South Carolina
July }97,2019.
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HENRY P. WALL POST OFFICE BOX 61110 RETIRED
E. WADEMULLINS [11, P.A. COLUMBIA, SOUTH CAROLINA 29260-1110 BRIAN P. ROBINSON, P.A.
WESLEY D. PEEL, P.A. TELEPHONE 803-252-7693 OF COUNSEL
JOEY R.FLOYD, P.A. FAX 803-254-5719
BENJAMIN C. BRUNER, P.A. WWW.BRUNERPOWELL.COM CHELSEA J. CLARK
ABIGAIL A. CARSON
* ALSO ADMITTED IN DISTRICT OF COLUMBIA J. CROOM HUNTER
July 12, 2019 AUTHOR’S E-MAIL: WPOWELL(@BRUNERPOWELL.COM
VIA HAND DELIVERY

Jenny Abbott Kitchings, Clerk of Court
South Carolina Court of Appeals
1220 Senate Street
Columbia, South Carolina 29201
Re:  Ronald L. Jones, et al. v. Rogers Townsend & Thomas, PC
Civil Action No. 2018-CP-08-817 -
Our File No. 3-2120.7
Dear Ms. Kitchings:
Pursuant to SCACR 203, enclosed please find for filing the following:
1. Notice of Appeal;
2. Proof of Service;
3. A copy of the Order of The Honorable Deadra L. Jefferson, filed June 26,2019;
4. A ¢copy of the Order of The Honorable Deadra L. Jefferson, filed May 3, 2019;
5. Our firm’s check in the amount of $250.00 to cover the filing fee.

Please clock in our copies and return them with our courier.

With my kindest regards, I am,
Sincerely,

Warren C. Powell, th‘ '

WCPjr/ljf

Enclosures

Cc:  Robert W. Maring, Esquire
Jary J. Hulst, Esquire

Ryan A. Earhart, Esquire RE @Em f

JUL 12 2019
SC Court of Appeals
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IN THE STATE OF SOUTH CAROLINA

In the Court of Appeals ' @@

APPEAL FROM BERKELEY COUNTY J(/
Court of Common Pleas &C‘ 0 ( V4 ?
0 b7

Case No. 2018-CP-08-00817

Ronald L. Jones and Gayle Langley Jones, Thomas Huguenin Gaillard, as Trustee of The
Thomas Huguenin Gaillard Revocable Trust, Dated April 3, 2007, and Thomas W. Cone,
Jr. as Trustee of The Thomas W. Cone, Jr. Revocable Trust, Dated April 3, 2007

................................................................................ Plaintiffs/Respondents

Rogers Townsend & Thomas, P.C. and Lisa Hostetler ............. Defendants/Appellants

AMENDED NOTICE OF APPEAL

Rogers Townsend & Thomas, P.C. and Lisa Hostetler appeal the Order of The Honorable
Deadra L. Jefferson, dated June 26, 2019 and received by Defendant/Appellant on June
26, 2019 and the Order of The Honorable Deadra L. Jefferson, dated May 9, 2019 and
received by Defendant/Appellant on May 9, 2019.

oo, Csfdorect]

Warren C. Powell, Jr.

Bruner Powell Robbins Wall & Mullms, LLC
Post Office Box 61110

Columbia, South Carolina 29260-1110
803-252-7693

Attorneys for Appellants

.Columbia, South Carolina
July 12, 2019.
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Other Counsel of Record:

Robert W. Maring, Esquire

Maring & Moyer, LLC

PO Box 478

Georgetown SC 29442

Bar No. 8810

(843) 545-9544

FAX (843) 545-9735

Robert@maringmoyer.com

Attorneys for Ronald L. Jones and Gayle Langley Jones Plaintiffs/Respondents

Jay J. Hulst, Esquire

Williams & Hulst, Esquire

209 E. Main St.

Moncks Cormner SC 29461

843-761-8232

jjh@willaimsandhulst.com

Attorneys for Thomas Huguenin Gaillard, as Trustee of The Thomas Huguenin Gaillard
Revocable Trust, Dated April 3, 2007, and Thomas W. Cone, Jr. as Trustee of The
Thomas W. Cone, Jr. Revocable Trust, Dated April 3, 2007 Plaintiffs/Respondents

Ryan A. Earhart, Esquire

Joshua H. Umbarger, Esquire

Earhart Overstreet, LLC

Post Office Box 22528

Charleston, South Carolina 29413
rvan.earhart@earhartoverstreet.com; iosh@everhartoverstreet.com
Attorneys for Peabody & Associates, Inc.
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IN THE STATE OF SOUTH CAROLINA

In the Court of Appeals RBCEE"

APPEAL FROM BERKELEY COUNTY UL 12 201
Court of Common Pleas SC COU rt of
The Honorable Deadra L. Jefferson, Circuit Court Judge Ap'o ea/s

Case No. 2018-CP-08-00817

Ronald L. Jones and Gayle Langley Jones, Thomas Huguenin Gaillard, as Trustee of The
Thomas Huguenin Gaillard Revocable Trust, Dated April 3, 2007, and Thomas W. Cone, Jr. as
Trustee of The Thomas W. Cone, Jr. Revocable Trust, Dated April 3,2007 .............
..................................................................................... Plaintiffs/Respondents

Rogers Townsend & Thomas, P.C. and Lisa Hostetler ..............ccoenins Defendants/Appellants

AMENDED PROOF OF SERVICE

[ certify that I have served the Amended Notice of Appeal on Ronald L. Jones and Gayle
Langley Jones by depositing a copy of it in the United States Mail, postage prepaid, on July
/1, 2019 addressed to their attorney of record, Robert W. Maring, Maring & Moyer, LLC,
PO Box 478, Georgetown SC 29442 and on Thomas Huguenin Gaillard, as Trustee of The Thomas
Huguenin Gaillard Revocable Trust, Dated April 3, 2007, and Thomas W. Cone, Jr. as Trustee of
The Thomas W. Cone, Jr. Revocable Trust, Dated April 3, 2007 by depositing a copy of it in the
United States Mail, postage prepaid, on July /252019 addressed to their attorney of record, Jay
J. Hulst, Williams & Hulst, 209 E. Main St., Moncks Corner SC 29461.

tfa € Grilf

Warren C. Powell, Jr.

Bruner Powell Robbins Wall & Mullins, LLC
Post Office Box 61110

Columbia, South Carolina 29260-11 10
803-252-7693

Attorneys for Appellants

Columbia, South Carolina
July 12, 2019.
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EXHIBIT A
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Recorded On-2005-Aug-03 As-25519 o i

Berkeley County
Cynthia B. Forte 0002551F Vol: 4887 Par 64
Register of Deeds
MRS SH1 B I I Moncks Corner 294616120

Instrument Number: 2005-00025519
Recorded On: August 03, 2005 As-Deed

Parties: COASTAL PLAINS DEVELOPMENT CO INC
To  MONAGHAN JAMES J

# of Pages: 5
Comment:

**DO NOT REMOVE-THIS PAGE IS PART OF THE RECORDED DOCUMENT**

Deed sioomoms o 10.00

Total: 10.00

FILED: RECORDED, IMDEXED

A 03,2005 12:150P

Fond 10.00

Resister of Deeds Berkeles Co.r 5C
Cynthia B. Forte

AUDITOR BERKELEY COUNTY SC

{ hereby certify that the within and foregoing was recorded in the Recorder's Office in Berkeley County, SC

**DO NOT REMOVE-THIS PAGE IS PART OF THE RECORDED DOCUMENT**

File Information: Record and Return To:

Document Number: 2005-00025519

Receipt Number: 1860 CUTCHIN FIRM
Recorded Date/Time: August 03, 2005 12:50:43P 985 B JOHNNIE DODDS BLVD
Book-Vol/Pg: BK-R VL-4887 PG-64 MT PLEASANT SC 29464

User / Station: B Edgerton - Cash Station 8

ROA 0562
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Recorded On-2005-Aug-03 As-25519
Doc & 00925519
gOn25519 Vol: 4887 Pas 45

After Recording, Please Return to:

William J. Cutchin
CUTCHIN LAW FIRM, PC
985-B Johnnie Dodds Blvd.
Mt. Pleasant, SC 29464

STATE OF SOUTH CAROLINA )
) TITLE TO REAL ESTATE
COUNTY OF BEREKLEY ) Prepared Without Title Search

KNOW ALLMEN BY THESE PRESENTS, THAT WE, Coastal Plains Development Co.,
Inc., by its authorized representative, in the State aforesaid, for and in consideration of the sum
of Three Hundred Sixty Thousand Dollars and No Cents ($360,000.00), to us in hand paid at and
before the sealing of these presents by James J. Monaghan, in the State aforesaid, for which the
receipt whereof is hereby acknowledged, have granted, bargained, sold, and released, and by these

Presents do grant, bargain, sell, and release unto the said James J. Monaghan, his heirs and assigns,
forever, in fee simple, the following described real property to wit:
See Schedule “A” attached hereto and incorporated by reference herein.

TOGETHER with all and singular, the Rights, Hereditaments and Appurtenances to the said
Premises belonging, or in anywise incident or appertaining.

TO HAVE AND TO HOLD, all and singular, the said Premises before mentioned unto the
said his Heirs and Assigns forever.

AND we do hereby bind our Administrators, Successors, and Assigns, to warrant and forever
defend, all and singular, the said Premises unto the said James J. Monaghan, his Heirs and
Assigns, against our Heirs, éuccessors, and Assigns, and all persons whomsoever lawfully claiming,

or to claim the same or any part thereof.

ROA 0563
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Recorded On-2005-Aug-03 As-25519
- —

00025519 Vol: 4BB7 Pa: &4

WITNESS our Hand and Seal by our representative, this 8th day of April, 2005 in the year

of our Lord Two Thousand Five (2005) and in the Two Hundred Twenty-Eighth year of the

Sovereignty and Independence of the United States of America.

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF

‘William J. Cutchin

STATE OF SOUTH CAROLINA )
) PROBATE
COUNTY OF CHARLESTON )

PERSONALLY appeared before me William J. Cutchin and made oath that he saw the within

named Coastal Plains Development Co., Inc., by its authorized representative, sign, seal, and
as its act and deed, deliver the within written Deed, and that he with Angel M. Marshall witnessed

the execution thereof.
PP =

CoeMaFsbai 17,05, BT SS
Y PUBLIC FOR SOUTH/;/GRaRe

i ' ‘\g -
m QO

i/
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Recorded On-2005-Aug-03 As-25519

-

DOD23519 Vol: 4887 Pe: 47

Schedule A

Legal Description
(Deed)

ALL that lot, piece, or parcel of land, including any and all improvements thereon, situate, lying,
and being in near Cainhoy North of Wando River, Berkeley County, SC and being shown and
designated as Lot 6 B on a plat entitled " PLAT SHOWING A SUBDIVISION OF LOTS6,
"RIVERVIEW VILLAGE", CREATING LOT 6A AND 6B, SITUATED AS SHOWN ON
ROAD S-8-33, IN WANDO, BERKELEY COUNTY, SOUTH CAROLINA. PRESENTLY
OWNED BY DAVID E. HATCHELL AND JOSEPH BARTONE" dated March 17, 2005
prepared by Charles F. Dawley, Jr., R. L.S. and recorded March 22, 2003, in the Office of the
Register of Deeds for Berkeley County in Plat Cabinet QQ, Page 357A. Reference to which is
hereby craved for a more complete description as to distances, courses, metes and bounds.

EXCEPT: A 25' Ingress/Egress Easement is hereby dedicated and given to all owners and
successors of interest in Lot 6A (TMS # 263-00-03-068) as shown on the above-referenced plat,
Lot 5 (No. 108 Cainhoy Landing Road, TMS # 263-00-05-005) as shown on the above-
referenced plat, Lot 6 (No. 110 Cainhoy Landing Road, TMS # 263-00-05-006) as shown on the
above-referenced plat, and Lot 7 (112 Cainhoy Landing Road, TMS # 263-00-05-007) as shown
on a plat dated 9/1/86 by Carolina Surveying & Mapping, William H. Dennis, RLS, and entitled
"Plat of 45.02 Acres Known as Cainhoy Landing Containing 30 Lots and Depicting As Built
Locations of Roads and Easements Located in Berkeley County, South Carolina," as recorded in
Plat Cabinet G, page 6, in the RMC Office for Berkeley County. This Easement shall begin on
the Northern boundary of the Lot 6B at the point labeled D and extending one-half the way to the
point labeled A as shown on the Plat entitled “PLAT SHOWING A SUBDIVISION OF LOT 6,
“RIVERVIEW VILLAGE”, CREATING LOT 6A AND 6B, SITUATED AS SHOWN ON
ROAD S-8-33, IN WANDO, BERKELEY COUNTY, SOUTH CAROLINA. PRESENTLY
OWNED BY DAVID E. HATCHELL AND JOSEPH BARTONE” and shall run down the sides
of the Lot shown on said plat as going S 9° 22/ 10" W for 154.18', and then continuing on Lines
L1,12,13,L4,L5,L6,L7,1L8,19, L10, and L11. Therefore, the Easement will almost
completely encircle the Lot 6B except for most of the Northern boundary of the Lot. This
easement is given in perpetuity and is to run with the land.

This is the same property conveyed to Grantor by deed of Riverview Developers, LLC dated
March 25, 2005 and recorded simultaneously herewith in the RMC Office of Berkeley County.

Grantee's address:281 Indigo Bay Circle, Mt. Pleasant, SC 29464
Portion of TMS # 263-00-03-079

Lawyer Responsible
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) = AFFIDAVIT -
00025519 Vol: 4887 Ps: &8
STATE OF SOUTH CAROLINA )
)} Date of Transfer of Title
COUNTY OF CHARLESTON )  April 8, 2005

PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:

1. I have read the information on this Affidavit and I understand such information.

2. The property is being transferred by Coastal Plains Development Co., Inc., by its authorized

representative, to James J. Monaghan, ON April 8, 2005.

3. Check one of the following: The DEED is

(a) subject to the deed recording fee as a transfer for consideration paid or to be

paid in money or money’s worth.

(b) subject to the deed recording fee as a transfer between a corporation, a
partnership, or other entity and a stockholder, partner, or owner of the entity,

or is a transfer to a trust or as distribution to a trust beneficiary.

{©) EXEMPT from the deed recording fee because (exemption# )
(Explanation if required )_Transfer to Grantor(s)' Trust(s) df
exempt, please skip items 4-6, and go to item 7 of this affidavit.)

4, Check one of the following if either item 3(a) or item 3(b) above has been checked.

(@) _XX_  The fee is computed on consideration paid or to be paid in money or
money’s worth in the amount of $360,000.00.

b The fee is computed on the fair market value of the realty whichis §

(c) The fee is computed on the fair market value of the realty as established for
property tax purposes which is §

5. Check YES___ orNO to the following: A lien or encumbrance existed on the land, tenement,
or realty before the transfer and remained on the land, tenement, or realty after the transfer. If“YES,”
the amount of the outstanding balance of this lien or encumbrance is $

6. The DEED Recording Fee is computed as follows:

(a) __XX__ the amount listed in item 4 above.
(b) the amount listed in item 5 above (no amount place zero)
() Subtract Line 6(b) from Line 6(a) and place the result.

7. As required by Code Section 12-24-70, I state that I am a responsible person who was connected with
the transaction as: Legal Representative .

8. Tunderstand that a person required to furnish this affidavit who wilfully furnishes a false or fraudulent

affidavit is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand

dollars or imprisoned not more than one year, or both.

-

I
SR vy,

N\ 6A 4'0, ////9@ William J. Cutchin, Yegal er
§\ (\@ QiAL e ’2’7% connected with this transaction
NG Tz
= 5 17 G Exn. - g_‘-_.
(-0t ]
:’;'4( - ~ . §
arshall 2 WO SSS

Public for South Car(fﬁ:pl%, JAP\O\{:\\\\\\%
y Commission Expires: F ebrudipuiisyedY 1
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Aug 032020

SC Court of Appeals

The undersigned counsel for Appellant certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material, pursuant to Rule 210,
SCACR.

CERTIFICATE OF COUNSEL

s/ Chelsea J. Clark
Chelsea J. Clark, Esquire

Columbia, South Carolina
July 14, 2020
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