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STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  

COUNTY OF       

IN THE COURT OF COMMON PLEAS      CASE NO.        
 

 

      

  

      

PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  

   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

Gaye Langley Jones

05/09/2019

✔

2018CP0800817

This Matter came before the Court on May 7, 2019, upon Plaintiffs Thomas H. Gaillard and Thomas Cone's (hereinafter
"Trustees") Motion for Nonjoinder, pursuant to Rule 21, filed March 29, 2019. Warren Powell, Jr., Esq. appeared on behalf of
Defendant Rogers Townsend & Thomas P.C. ("RT&T"), Jay Hulst, Esq. appeared on behalf of the Trustees, and Robert Maring,
Esq. appeared on behalf of Plaintiff Ronald Jones. "Parties may be dropped or added by order of the court on motion of any party
or of its own initiative at any stage of the action and on such terms as are just." Rule 21, SCRCP; See Branham v. Ford Motor Co.,
390 S.C. 203, 242, 701 S.E.2d 5, 26 (2010). The Court finds that the Trustee Plaintiffs are no longer indispensable parties and
their presence is not required to resolve the dispute. Per Mr. Hulst, the Trustees assert that their rights are not affected and that
they have resolved the underlying easement issue by entering into a new easement with Plaintiff Jones thereby

Rogers Townsend & Thomas P.C. et alRonald L. Jones et al

Berkeley
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  

 

 

 

 

 

 

 

  

  

resolving and determining their interests in this matter. While the issue of the   validity of
any easements is viable to Defendant RT&T's defenses it is not viable or dispositive of
the Trustee Plaintiffs interest in the property. Moreover, the Court was advised that
Defendants Alexander Peabody and Peabody & Associates, Inc. stipulate to the Trustee
Plaintiffs dismissal as parties. Therefore, the Motion for Nonjoinder, pursuant to Rule 21,
SCRCP, is hereby Granted.
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Berkeley Common Pleas

Case Caption: Ronald L. Jones  VS   Rogers Townsend & Thomas P.C.

Case Number: 2018CP0800817

Type: Order/Electronic Form 4

IT IS SO ORDERED.

s/D.L. Jefferson Ninth Judicial Circuit Judge 2128

Electronically signed on 2019-05-09 13:17:35     page 3 of 3
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PLAINTIFF(S)  DEFENDANT(S) 
 

 

DISPOSITION TYPE (CHECK ONE) 

 JURY VERDICT. This action came before the court for a trial by jury.  The issues 

have been tried and a verdict rendered. 
 

 DECISION BY THE COURT.  This action came to trial or hearing before the court. 

The issues have been tried or heard and a decision rendered.  
 

 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 

SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 

 Other       
 

 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 

 Binding arbitration, subject to right to restore to confirm, vacate or modify 

      arbitration award;  

   Other       
 

  STAYED DUE TO BANKRUPTCY 

 

  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

   Affirmed;   Reversed;   Remanded;   

 Other        
   

  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  

IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 

by the Court:  

 

ORDER INFORMATION 

This order  ends  does not end the case.                                                   See Page 2 for additional information.  

  

For Clerk of Court Office Use Only  
 

 

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 

copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 

 

  

  

  

  

  

  

  

NAMES OF TRADITIONAL FILERS SERVED BY MAIL 

Gaye Langley Jones

05/09/2019

✔

2018CP0800817

This Matter came before the Court on May 7, 2019, upon Defendant Rogers Townsend & Thomas P.C.'s ("RT&T") Motion to
Alter/Amend Answer, filed March 29, 2019. Warren Powell, Jr., Esq. appeared on behalf of RT&T, Jay Hulst, Esq. appeared on
behalf of Thomas Huguenin Gaillard, Trustee, and Robert Maring, Esq. appeared on behalf of Ronald Jones. “Leave to amend
pleadings pursuant to Rule 15, SCRCP, shall be liberally and freely given when justice so requires and does not prejudice any
other party.” Parker v. Spartanburg Sanitary Sewer Dist., 362 S.C. 276, 286, 607 S.E.2d 711, 716 (Ct. App. 2005).  “The prejudice
Rule 15 envisions is a lack of notice that the new issue is going to be tried and the lack of opportunity to refute it.” Stanley v.
Kirkpatrick, 357 S.C. 169, 174, 592 S.E.2d 296, 298 (2004). There being no showing of prejudice, Defendant RT&T's Motion to
Amend is heard and respectfully GRANTED pursuant to Rule 15(a), SCRCP.

Rogers Townsend & Thomas P.C. et alRonald L. Jones et al
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 

entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 

parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Berkeley Common Pleas

Case Caption: Ronald L. Jones  VS   Rogers Townsend & Thomas P.C.

Case Number: 2018CP0800817

Type: Order/Electronic Form 4

IT IS SO ORDERED.

s/D.L. Jefferson Ninth Judicial Circuit Judge 2128

Electronically signed on 2019-05-09 13:18:25     page 3 of 3
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STATE OF SOUTH CAROLINA 

COUNTY OF BERKELEY 
 

IN THE COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT 

  Civil Action No. 2018–CP–08–00817 

RONALD L. JONES and GAYLE 
LANGLEY JONES, THOMAS HUGUENIN 
GAILLARD, as Trustee of The Thomas 
Huguenin Gaillard Revocable Trust, Dated 
April 3, 2007, and THOMAS W. CONE, JR., 
as Trustee of The Thomas W. Cone, Jr. 
Revocable Trust, Dated April 3, 2007, 

Plaintiffs, 

vs. 

ROGERS TOWNSEND & THOMAS, P.C.; 
LISA HOSTETLER; ALEXANDER C. 
PEABODY; and, PEABODY & 
ASSOCIATES, INC., 
 

Defendants. 

 
ORDER DENYING DEFENDANT’S 

MOTION TO ALTER/AMEND 
JUDGMENT 

 
Presiding Judge:   Hon. Deadra L. Jefferson 

  Plaintiffs’ (Trustees) Attorney: Jay Hulst, Esq. 
  Plaintiffs’ (Jones') Attorney:  Robert Maring, Esq. 
  Defendants’ (RT&T)Attorney:  Warren Powell, Esq. 
  Defendants’ (Hostetler) Attorney:  Warren Powell, Esq. 
  Defendants’ (Peabody) Attorney:  Ryan Earhart, Esq 
  Date of Hearing:   May 7, 2019 
  Court Reporter:   Dayton Grainger 
 

THIS MATTER comes before this Court by way of Defendants, Rogers Townsend & 

Thomas, PC and Lisa Hostetler’s (hereinafter “Defendants”) Motion for Reconsideration, Alter or 

Amend, filed May 20, 2019, asking this Court to alter or amend its Order Granting Plaintiffs 

Thomas H. Gaillard and Thomas W. Cone’s (“Plaintiffs”) Motion for Nonjoinder, filed May 9, 

2019. Defendants forwarded a copy of their Motion via e-mail and a filed copy was received by 

this office on May 20, 2019. Plaintiffs served their response in opposition to the Defendants’ 

Motion on May 30, 2019, and filed the same on May 29, 2019. Having considered the Defendants’ 
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2 
 

Motion, as well as the various interests balanced by the Court at the time of the ruling, the 

Defendants’ Motion to Reconsider, Alter or Amend Judgment is hereby denied.1  

“The purpose of Rule 59(e), SCRCP, to alter or amend the judgment is to request the trial 

judge to reconsider matters properly encompassed in a decision on the merits.” Arnold v. State, 

309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992). “A party may wish to file such a motion when she 

believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an 

argument or issue, and the party wishes for the court to reconsider or rule on it.  A party must file 

such a motion when an issue or argument has been raised, but not ruled on, in order to preserve it 

for appellate review.” Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 

780 (2004) (emphasis in original). “A party cannot use a motion to reconsider to present an issue 

he could have raised prior to judgment but did not.” Anderson Memorial Hosp., Inc. v. Hagen, 313 

S.C. 497, 498, 443 S.E. 2d 399, 400 (Ct. App. 1994) (citing C.A.H. v. L.H., 315 S.C. 389, 434 

S.E. 2d 268 (1993)); See also Arnold v. State, 309 S.C. 157, 172–73, 420 S.E.2d 834, 842 (1992). 

The Defendants' motion seeks to reargue the issue on the same basis previously 

presented, presents no novel facts, arguments, or theories in support of the Motion to Reconsider, 

Alter or Amend the Judgment. The Defendants have not highlighted any portions of the record 

this Court may have misunderstood, failed to fully consider, or perhaps failed to rule on. 

However, the Defendants' motion seeks to have the Court make additional findings of fact and 

conclusions of law wholly unrelated to the interpretation and application of Rule 21, SCRCP. As 

such the Court declines to make any additional findings of fact unrelated to the motion originally 

before it. Further, the Court would note as it did in the original Order that nothing in the ruling 

                                                 
1 This Motion is disposed of without the necessity of a hearing and decided on the record and briefs. Rule 59(f), 
SCRCP; Pollard v. City of Florence, 314 S.C. 397, 401–402, 444 S.E.2d 534, 536 (Ct. App. 1994).   
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3 
 

has a preclusive effect on the Defendants pursuing any of its causes of action or defenses. 

Accordingly, the Motion to Reconsider, Alter or Amend is hereby DENIED. 

 IT IS SO ORDERED. 
 
 

___________________________ 
       Hon. Deadra L. Jefferson  
       Presiding Judge 

Ninth Judicial Circuit 
 
 
 
_____day of ______________, 2019 
Charleston, South Carolina 
At Chambers 
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Berkeley Common Pleas

Case Caption: Ronald L. Jones  VS   Rogers Townsend & Thomas P.C.

Case Number: 2018CP0800817

Type: Order/Amend

IT IS SO ORDERED.

s/D.L. Jefferson Ninth Judicial Circuit Judge 2128

Electronically signed on 2019-06-26 16:45:40     page 4 of 4

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 Jun 26 4:55 P

M
 - B

E
R

K
E

LE
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2018C
P

0800817

ROA 0012

ROA 0012



ROA 0013

ROA 0013



ROA 0014

ROA 0014



ROA 0015

ROA 0015



ROA 0016

ROA 0016



ROA 0017

ROA 0017



ROA 0018

ROA 0018



ROA 0019

ROA 0019



ROA 0020

ROA 0020



ROA 0021

ROA 0021



ROA 0022

ROA 0022



ROA 0023

ROA 0023



ROA 0024

ROA 0024



ROA 0025

ROA 0025



ROA 0026

ROA 0026



ROA 0027

ROA 0027



ROA 0028

ROA 0028



ROA 0029

ROA 0029



ROA 0030

ROA 0030



ROA 0031

ROA 0031



ROA 0032

ROA 0032



ROA 0033

ROA 0033



ROA 0034

ROA 0034



ROA 0035

ROA 0035



ROA 0036

ROA 0036



ROA 0037

ROA 0037



ROA 0038

ROA 0038



ROA 0039

ROA 0039



ROA 0040

ROA 0040



ROA 0041

ROA 0041



ROA 0042

ROA 0042



ROA 0043

ROA 0043



ROA 0044

ROA 0044



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0045

ROA 0045



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0046

ROA 0046



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0047

ROA 0047



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0048

ROA 0048



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0049

ROA 0049



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0050

ROA 0050



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0051

ROA 0051



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0052

ROA 0052



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0053

ROA 0053



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ay 07 3:48 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0054

ROA 0054



ROA 0055

ROA 0055



ROA 0056

ROA 0056



ROA 0057

ROA 0057



ROA 0058

ROA 0058



ROA 0059

ROA 0059



ROA 0060

ROA 0060



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0061

ROA 0061



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0062

ROA 0062



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0063

ROA 0063



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0064

ROA 0064



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0065

ROA 0065



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0066

ROA 0066



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0067

ROA 0067



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0068

ROA 0068



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0069

ROA 0069



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0070

ROA 0070



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0071

ROA 0071



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0072

ROA 0072



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0073

ROA 0073



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0074

ROA 0074



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0075

ROA 0075



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0076

ROA 0076



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0077

ROA 0077



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0078

ROA 0078



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0079

ROA 0079



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0080

ROA 0080



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 10:55 A
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0081

ROA 0081



1 
 

STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) NINTH JUDICIAL CIRCUIT 
COUNTY OF BERKELEY   ) Civil Action No. 2018-CP-08-817 
 
RONALD L. JONES; GAYLE   ) 
LANGLEY JONES; and, THOMAS H. ) 
GAILLARD as TRUSTEE,   ) 
      ) 
  Plaintiffs,   ) 
      ) 
v.       ) DEFENDANTS’ MOTION TO AMEND 
      )           THE ANSWER  
ROGERS TOWNSEND & THOMAS, P.C.; ) 
LISA HOSTETLER; ALEXANDER  ) 
C. PEABODY; and, PEABODY &   ) 
ASSOCIATES, INC.,    ) 
      ) 
   Defendants.  ) 
____________________________________) 
 
 
TO: ROBERT W. MARING, ESQUIRE AND JAY J. HULST, ESQUIRE, ATTORNEYS FOR 
THE PLAINTIFFS. 
 
 You will please take notice that Defendants, Rogers Townsend & Thomas, P.C., and 

Lisa Hostetler will, by and through their undersigned attorney, move before the Court at the 

Courthouse, 300 California Avenue, Moncks Corner, South Carolina, in ten days or as soon 

thereafter as it can be heard for an order allowing them to file an amended answer, a copy 

of which is attached hereto. 

 The grounds for the motion are that the controversy exists as to the nature of the 

deeds and other instruments and how they relate to the alleged easement at issue herein 

and the Court can determine the nature under the Declaratory Judgment Act, and that the 

case is not set for trial and no plaintiff will be prejudiced by the amendment.  A copy of 

the proposed amended answer is attached hereto. 
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Movant has not attempted to consult with opposing counsel, as otherwise required by 

Rule 11, SCRCP, because such consultation would serve no useful purpose. 

 
 

BRUNER, POWELL, WALL & MULLINS, LLC 
 
      s/Warren C. Powell, Jr. 
      Warren C. Powell, Jr., S.C. Bar No. 4525 
      P.O. Box 61110 
      Columbia, SC 29260 
      (803) 252-7693 
      Fax (803) 254-5719 
      wpowell@brunerpowell.com 
 
Columbia, South Carolina 
March 29, 2019 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) NINTH JUDICIAL CIRCUIT 
COUNTY OF BERKELEY   ) Civil Action No. 2018-CP-08-817 
 
RONALD L. JONES; GAYLE   ) 
LANGLEY JONES; and, THOMAS H. ) 
GAILLARD as TRUSTEE,   ) 
      ) 
  Plaintiffs,   ) 
      ) 
v.       )  SUMMONS 
      ) 
ROGERS TOWNSEND & THOMAS, P.C.; ) 
LISA HOSTETLER; ALEXANDER  ) 
C. PEABODY; and, PEABODY &   ) 
ASSOCIATES, INC.,    ) 
      ) 
   Defendants.  ) 
____________________________________) 
 
TO: ROBERT W. MARING, ESQUIRE, ATTORNEY FOR PLAINTIFFS RONALD L. 
JONES AND GAYLE LANGLEY JONES; JARY J. HULST, ESQUIRE, ATTORNEY FOR 
PLAINTIFFS THOMAS H. GAILLARD as TRUSTEE and THOMAS W. CONE, JR. as 
TRUSTEE, and RYAN A. EARHART, ESQUIRE, ATTORNEY FOR DEFENDANTS 
ALEXANDER C. PEABODY and PEABODY & ASSOCIATES, INC.: 

YOU ARE HEREBY SUMMONED and required to answer the Petition herein, a copy of 

which is herewith served upon you, and to serve a copy of your Answer to this Petition upon the 

subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of 

the day of such service, and if you fail to answer the Petition, judgment by default will be rendered 

against you for the relief demanded in the Petition. 

      BRUNER, POWELL, WALL & MULLINS, LLC 
 
      _________________________________ 
      Warren C. Powell, Jr., S.C. Bar No. 4525 
      P.O. Box 61110 
      Columbia, SC 29260 
      (803) 252-7693 
      Fax (803) 254-5719 
      wpowell@brunerpowell.com 

Attorneys for Defendants Rogers Townsend 
Thomas, PC and Lisa Hostetler 

Columbia, South Carolina 
March 29, 2019 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) NINTH JUDICIAL CIRCUIT 
COUNTY OF BERKELEY   ) Civil Action No. 2018-CP-08-817 
 
RONALD L. JONES; GAYLE   ) 
LANGLEY JONES; and, THOMAS H. ) 
GAILLARD as TRUSTEE,   ) 
      ) 
   Plaintiffs,  ) 
      )           AMENDED 
  vs.     ) ANSWER OF ROGERS TOWNSEND & 
      )                      THOMAS and  
ROGERS TOWNSEND & THOMAS, P.C., )     LISA HOSTETLER ALEXANDER 
LISA HOSTETLER ALEXANDER,  )      and PETITION FOR  
C. PEABODY, and PEABODY &   )       DECLARATORY JUDGMENT 
ASSOCIATES, INC.,    ) 
      ) 
   Defendants.  ) 
____________________________________) 
 

Rogers Townsend & Thomas, P.C. and Lisa Hostetler Alexander (collectively 

“Defendants”) answer the allegations of the Complaint as follows. 

FOR A FIRST DEFENSE 

1. Defendants deny all allegations of the Complaint unless otherwise admitted, 

qualified, or explained. 

2. Defendants admit, upon information and belief, the allegations of Paragraphs 1, 4, 

and 5 of the Complaint. 

3. Defendants admit the allegations of Paragraphs 2, 3 and 7 of the Complaint. 

4. Defendants deny the allegations of Paragraphs 6 of the Complaint. 

5. Answering the allegations of Paragraph 8 of the Complaint, Defendants repeat 

and reallege the foregoing. 

6. Defendants deny so much of the allegations of Paragraph 9 of the Complaint as 

can be construed to allege the property was purchased on May 7, 2010, and that the property 
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description includes “recorded in Berkeley County in Plat Cabinet P at Page 4A” and admit the 

balance of the allegations. Further answering said Paragraph, Defendants are informed and 

believe the deed was issued and the property purchased by Plaintiffs on March 12, 2010 and the 

description contains the phrase “recorded in Berkeley County in Plat Cab. N at Page 392P.” 

7. Defendants admit the allegations of Paragraphs 10 and 11 of the Complaint. 

8. Defendants admit the allegations of Paragraphs 12, 13, and 14 of the Complaint. 

9. Defendants are without knowledge of and therefore deny the allegations of 

Paragraph 15 of the Complaint. 

10. Defendants admit the allegations of Paragraph 16 of the Complaint. 

11. Defendants admit the allegations of Paragraph 17 of the Complaint includes the 

wording of he described purported easement and that same is accurate except that the words 

“Ingress/Egress along the Northern boundary” should read “Ingress/Egress beginning on the 

Northern boundary” and the words “L10, and L1” should read “L10, and L11;” also Defendants 

deny the conclusions stated in said Paragraph. 

12. Defendants deny the allegations of Paragraphs 18. 

13. Defendants admit the allegations of Paragraphs 19 thru 25 and 27-28 of the 

Complaint. 

14. Defendants deny the allegations of Paragraph 26, 29 and 30 of the Complaint. 

15. Defendants are without knowledge of and therefore deny the allegations of 

Paragraph 31 of the Complaint. 

16. Defendants deny the allegations of Paragraph 32 of the Complaint. 

17. Answering the allegations of Paragraph 33 of the Complaint, Defendants repeat 

and reallege the foregoing. 
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18. Defendants admit the allegations of Paragraph 34 of the Complaint, but deny any 

damage to Plaintiffs. 

19. Defendants admit the allegations of Paragraphs 35 and 36 of the Complaint. 

20. Defendants deny the allegations of Paragraphs 37 through 39 of the Complaint. 

21. Answering the allegations of Paragraph 40 of the Complaint, Defendants repeat 

and reallege the foregoing. 

22. Defendants admit an affidavit is attached, and deny all other allegations of 

Paragraph 41 of the Complaint. 

23. Answering the allegations of Paragraph 42 of the Complaint, Defendants repeat 

and reallege the foregoing. 

24. The allegations of Paragraphs 43 through 50 of the Complaint do not implicate 

Defendants and therefore do not require an answer from Defendants, but if an answer is required, 

Defendants deny the same. 

FACTS COMMON TO AND INCORPORATED INTO ALL DEFENSES 

25. Plaintiffs own Lot 6B. 

26. The dominant property, if an easement exists, is Lot 6A. 

FOR A SECOND DEFENSE 
(Not the Real Party in Interest) 

27. Ronald L. Jones transferred all his right, title, and interest in the property at issue 

to Gayle L. Jones by quit claim deed dated February 28, 2012 and filed in the Berkeley County 

Register of Deeds office at Book 9344, page 315. 

28. Ronald L. Jones is not a real party in interest. 

29. Ronald L. Jones must be dismissed from this action. 

30. As to Ronald L. Jones, Defendants plead lack of interest as a complete defense. 
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FOR A THIRD DEFENSE 
                                              (Statute of Limitations) 

31. Plaintiffs have owned the property continuously since March 12, 2010. 

32. Plaintiffs knew or should have known that there might exist an easement on their 

own property. 

33. Plaintiffs have failed to bring their action within the three-year statute of 

limitations. 

34. Defendants plead the statute of limitations as a complete defense. 

FOR A FORTH DEFENSE 
(Easement, If Any Such Exists, Is No Longer Enforceable So There Are No Damages) 

35. Plaintiff’s house and garage was constructed no later than November 2006. 

36. Plaintiff’s fence was, upon information and belief, constructed no later than 

November 2006. 

37. Plaintiff’s garage and fence completely block the purported 25-foot easement on 

the East side of the property. 

38. Plaintiff’s fence on the West side of the property from the Fire Pit to the property 

line was built no later than November 2006. 

39. Plaintiff’s fence on the West side of the property runs across the entire purported 

easement. 

40. Plaintiff’s garage and fences were continuously and are currently obstructing the 

purported easement and were hostile to the use of the purported easement, were open to the view 

of all who attempted to use the purported easement, were actually in place, were notorious, and 

provided exclusive possession to Plaintiffs to the exclusion of all the world. 
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41. Plaintiff’s garage and fences have been continuously in place for longer than 10 

years. 

42. The owner of Lot 6A can no longer enforce any purported easement on Lot 6B. 

43. The owner of Lot 6A is estopped from attempting to enforce the purported 

easement. 

44. Because there is no longer an enforceable easement, if ever there were one, 

Plaintiff cannot assert any damages. 

45. Defendants plead no easement and therefore no damages as a complete defense. 

FOR A FIFTH DEFENSE 
(Purported Easement Never Existed) 

46. The granting clause in the deed from Coastal Plains Development Co., Inc. to 

James J. Monaghan employs language that is confusing and contradictory. 

47. There was no grantee in the language Plaintiff relies upon. 

48. The language Plaintiff relies upon did not reserve or grant an easement. 

49. There is no easement to a third party prior to the deed to Monaghan. 

50. If Coastal Plains Development Co., Inc. was attempting to create an easement, it 

failed to do so.   

51. Coastal Plains Development Co., Inc. did not follow the requirement of the 

common law. 

52. Any attempt to create an easement must follow the common law because the 

common law is the controlling law regarding easements in South Carolina. 

53. Failure to follow the requirement of the common law is fatal to any attempt to 

establish an easement. 

54. Defendants plead that no easement ever existed as a complete defense. 
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FOR A SIXTH DEFENSE 
(No Easement Existed) 

55. There is no requirement for Lot 6A to have ingress and egress to any identifiable 

reason on Lot 6B. 

56. Lot 6A has access to the marsh on its own boundary. 

57. Lot 6A has access to the outside world on its own boundary. 

58. An easement over Lot 6B is not necessary to the proper enjoyment of Lot 6A. 

59. The purported easement over Lot 6B is not required for the proper enjoyment of 

Lot 6A. 

60. Defendants plead that no easement exists as a complete defense. 

FOR AN SEVENTH DEFENSE 
(Plaintiffs Cannot Show Damages) 

61. There is a grave on Lot 6B as shown by a gravestone. 

62. Plaintiffs closed on the house knowing that the gravestone existed on Lot 6B. 

63. Plaintiffs were aware that persons related to the deceased are entitled to come 

onto their property to visit the grave of their relative. 

64. Plaintiffs waived any objection to having unknown numbers of strangers access 

their property when they closed knowing of the marked grave on their new property. 

65. A copy of the e-mail from Plaintiffs accepting the property with the gravestone is 

attached as Exhibit “A.” 

66. Plaintiffs cannot show any damages from the owners of Lot 6A having access to 

their property when they are willing to allow unknown numbers of complete strangers to access 

their property. 

67. Defendants plead no damages as a complete defense. 
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FOR AN EIGHTH DEFENSE 
(Easement Waived) 

68. Plaintiff’s house, garage, and fences were constructed no later than November 

2006. 

69. The owner of Lot 6A took possession of Lot 6A on or about May 4, 2006. 

70. The owner of Lot 6A could have observed the construction of the garage and 

fences on Lot 6B. 

71. The owner of Lot 6A constructed the house on Lot 6A before February 7, 2007. 

72. On information and belief, the owner of Lot 6A did not protest the construction of 

the garage or the fences on Lot 6B at any time up to the present. 

73. The owner of Lot 6A has waived any claim to an easement across Lot 6B. 

74. Because the owner of Lot 6A has waived any claim to an easement, Plaintiffs 

have suffered no damages. 

75. Defendants plead waiver of the easement by the dominant property owner as a 

complete defense. 

FOR A NINTH DEFENSE 
(SCRCP Rule 12(b)(7)) 

76. Jones claims that the owners of Lot 6B have an easement over her property, Lot 

6A. 

77. Rogers Townsend &Thomas, P.C. would affirmatively plead and show that the 

owners of Lot 6A either never had an easement or have waived the easement or are estopped to 

claim an easement over Lot 6B. 

78. Adjudication of the existence vel non of the easement in this matter without 

binding the owners of Lot 6A will fail to provide complete relief to the parties. 
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79. The owners of Lot 6A have been joined in this action and should remain parties to 

afford complete relief as to the issues presented. 

FOR A TENTH DEFENSE  
AND 

PETITION FOR DECLARATORY JUDGMENT 

80. The plaintiffs collectively allege that an easement appurtenant exists granting the 

owners of Lot 6A the right to traverse the property of Lot 6B. 

81. The plaintiffs collectively allege that the easement appurtenant was originally 

recorded in a deed from James J. Monogham to Benjamin L. Daniel, dated April 4, 2006, and 

filed in the Register of Deeds office on April 5, 2006 at Deed Book 5506, page 12.  A copy of 

the Deed is attached hereto as Exhibit 1. The plat referenced in the Monogham deed is attached 

hereto as Exhibit 2. 

82. The plaintiffs collectively assert that they have replaced the original easement, 

which they now call a “Purported Easement,” with an easement dated March 15, 2019 and 

recorded in the Register of Deeds office on March 22, 2019 at RB 2977, page 604.  A copy of 

the 2019 easement is attached hereto as Exhibit 3.  Because the line segments referred to in 

Exhibit 2 are difficult to read, the plat of Lot 6B is attached hereto as Exhibit 4. 

83. The plaintiffs’ assertions have no effect upon the nature of the “Purported 

Easement” with respect to their successors.  The nature of the “Purported Easement” and its 

effect upon subsequent owners of the two lots can only be determined by a judgment. 

84. A justiciable controversy exists as to the Jones plaintiffs with respect to the 

original “Purported Easement” in that the Jones plaintiffs assert that they have been damaged 

because the “Purported Easement” allowed strangers access to their property, and that 
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Defendants were negligent in failing to alert them to the “Purported Easement” at the time the 

Jones purchased Lot 6B (the servient estate). 

85. A justiciable controversy exists as to the Trustee plaintiffs with respect to the 

original “Purported Easement” because they and the Jones plaintiffs have entered into the March 

2019 easement based upon the uncertain nature of what they describe as of the “Purported 

Easement.” 

86. The Defendants’ legal rights are affected by the determination of whether the 

“Purported Easement” is in fact a valid easement, as set forth in the Complaint in this matter. 

87. The plaintiffs allege that the “Purported Easement” is valid. 

88. The defendants aver that the “Purported Easement” is not a valid easement under 

the facts of this case. 

89. The defendants request that the Court determine the rights of the owners of Lot 

6A and Lot 6B under the “Purported Easement.” 

WHEREFORE, having fully answered, Defendants pray for judgment in their favor, for 

a determination that the “Purported Easement” is in fact and law invalid, for costs, and for such 

other and further relief as the Court finds just and fair. 

       
BRUNER, POWELL, WALL & MULLINS, LLC 

 
      _____________________________ 
      Warren C. Powell, Jr., S.C. Bar No. 4525 
      P.O. Box 61110 
      Columbia, SC 29260 
      (803) 252-7693 
      Fax (803) 254-5719 
      wpowell@brunerpowell.com 

Attorneys for Defendants Rogers Townsend 
Thomas, PC and Lisa Hostetler 

Columbia, South Carolina 
March 29, 2019 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0093

ROA 0093



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0094

ROA 0094



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0095

ROA 0095



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0096

ROA 0096



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0097

ROA 0097



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0098

ROA 0098



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0099

ROA 0099



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0100

ROA 0100



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0101

ROA 0101



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0102

ROA 0102



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0103

ROA 0103



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0104

ROA 0104



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0105

ROA 0105



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0106

ROA 0106



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0107

ROA 0107



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0108

ROA 0108



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0109

ROA 0109



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0110

ROA 0110



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0111

ROA 0111



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0112

ROA 0112



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0113

ROA 0113



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0114

ROA 0114



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0115

ROA 0115



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0116

ROA 0116



E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2019 M

ar 29 4:51 P
M

 - B
E

R
K

E
LE

Y
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2018C

P
0800817

ROA 0117

ROA 0117



1 
 

STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) NINTH JUDICIAL CIRCUIT 
COUNTY OF BERKELEY   ) Civil Action No. 2018-CP-08-817 
 
RONALD L. JONES; GAYLE   ) 
LANGLEY JONES; THOMAS H.  ) 
GAILLARD as TRUSTEE; and THOMAS ) 
W. CONE, JR., as TRUSTEE,  ) 
      ) 
   Plaintiffs,  ) 
      )    MEMORANDUM IN OPPOSITION TO 
  vs.     )       PLAINTIFF TRUSTEES’ MOTION 
      )      TO DISMISS AND IN SUPPORT OF 
ROGERS TOWNSEND & THOMAS, P.C.; ) DEFENDANTS’ MOTION AMEND ITS 
LISA HOSTETLER; ALEXANDER,  )               ANSWER TO ASSERT A  
C. PEABODY; and. PEABODY &  )             DECLARATORY JUDGMENT CLAIM 
ASSOCIATES, INC.,    ) 
      ) 
   Defendants.  ) 
____________________________________) 
 

THE FACTS 

 Defendants offer the following as a succinct statement of the facts material to the 

motions before the court: 

 1. On May 7, 2010 the plaintiff purchased Lot 6B, 145 Memes Way, on which a 

residence had previously been constructed (Complaint Paragraph 9). 

 2. Defendants Rogers Townsend & Thomas, PC (“RT&T”) and Lisa Hostetler 

had multiple roles in connection with Plaintiff Jones’ purchase and/or closing on her 

residence which is in part the subject of this action. 

 3. The purported easement which is the subject of this lawsuit first appeared in a 

deed from former Lot 6B owner James J. Monaghan, Deed Book 5506 at page 12, filed on 

April 5, 2006 to Benjamin L. Daniel.  Plaintiff Jones contends in her Complaint that this 

deed creates an easement (purported) which almost entirely encircles Lot 6B, naming as the 

alleged dominant estate the owners of Lot 6A.  Since April 5, 2006 the ownership of Lot 6A 
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has changed hands such that since 2011 Trustees Gaillard and Cone now own Lot 6A and 

did so at the commencement of this action.  The deed Jones received did not contain the 

relevant easement language. 

 4. Jones entered suit May 4, 2018. 

 5. Defendants Rogers Townsend & Thomas, PC and Hostetler moved to make 

the purported dominant estate holders plaintiffs to this action at a hearing which involved 

opposition from Plaintiff Jones.  The August 6, 2018 Order of Judge Buckner made Gaillard 

and Cone, Trustees, parties plaintiff (Attached as Exhibit 13). 

 6. Plaintiff Jones alleges in her May 4, 2018 Complaint (Attached as Exhibit 1) 

that: 

  a. Upon information and belief a 25-ft Ingress/Egress easement was 

created by way a deed from James J. Monaghan to Benjamin L. Daniel dated April 4, 2006 

and recorded on April 5, 2006 in the office of the Register of Deeds for Berkeley County in 

Deed Book 5506 at page 12 (Complaint Paragraph 16) . 

  b. The easement granted to the owners of Lot 6A (TMS #263-00-03-068) 

… a 25’ - Ingress/Egress along the northern boundary of the Lot 6B … “Therefore, the 

easement will almost completely encircle the Lot 6B … except for most of the northern 

boundary of the lot.  This easement is given in perpetuity and is to run with the land” 

(Complaint Paragraph 17). 

  c. As a result of the existence of the easement, Plaintiffs have lost full 

enjoyment and use of their property” (Complaint Paragraph 29). 
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  d. That the owners of Lot 6A (TMS #263-00-03-068) will not terminate 

their rights to the easement, but in the alternative, have agreed to reduce the size and scope 

of the easement (Complaint Paragraph 31). 

  e. That as a result, the owners of Lot 6A will continue to have an 

easement on Plaintiffs’ property, depriving them of exclusive ownership of their property 

(Complaint Paragraph 32). 

 7. Timeline of events leading to this hearing. 

  a. February 25, 2019: Powell letter to opposing counsel requesting to 

commence depositions in this case during the week of March 11, 2019 (Attached as Exhibit 

2).   

  b. March 4, 2019: Powell email to opposing counsel following up on his 

letter of February 25, 2019 requesting the commencement of depositions during the week of 

March 11, 2019 (Attached as Exhibit 3). 

  c. March 4, 2019: Attorney Hulst’s email to Powell and Maring that he is 

“booked up for March and moreover my clients are presently out of the country.” (Attached 

as Exhibit 3). 

           d. March 11, 2019: Powell letter to other counsel of record: Since Mr. 

Hulst has no time in March to schedule depositions, April 1-3 are proposed (Attached as 

Exhibit 4). 

  e. March 13, 2019: Attorney Hulst email to other counsel of record 

announcing approval of depositions to be held on April 5 and 8-12 (Attached as Exhibit 5). 

  f. March 22, 2019:  Plaintiffs’ “Access, Maintenance and Joint Dock Use 

Agreement” filed March 22, 2019 (Attached as Exhibit 6), which provides that Plaintiff 
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Jones and Plaintiff Trustees shall build a 800’ plus dock from Lot 6B with Jones paying 

50% of the construction cost and the Trustees the other 50% with all having the right to use 

the dock. 

  g. March 27, 2019 (noon): Powell email to opposing counsel responding 

that April 8-12 is satisfactory to commence depositions in the case (Attached as Exhibit 7). 

  h. March 27, 2019: Hulst to other counsel of record. Q: Why continue to 

delay?  That easement is now gone.  What is the point of his clients’ continued participation 

as a party? (Attached as Exhibit 7). 

          i. March 28, 2019: Powell email to attorney Hulst responding to his 

repeated request that his clients be dismissed as having an interest in the case to which 

Powell proposed dismissal possible if Trustees acknowledged that, on reflection, the 2006 

easement was not valid and had been replaced by the dock easement filed March 22, 2019 

(Attached as Exhibit 8). 

          j. March 28, 2019: Trustees decline to comment; Hulst email to other 

counsel of record regarding Hulst’s intent to file a motion and let a judge decide concerning 

the dismissal.  (Attached as Exhibit 8). 

          k. March 28, 2019 (1:41 pm): Powell email to Hulst regarding 

Defendants’ intent to notice the depositions and get those out of the way, “as we agreed to 

do.  That may eliminate the need for your motion.” (Attached as Exhibit 9). 

          l. March 28, 2019 (1:49 pm): Hulst response to Powell and other counsel 

of record: “I believe it best to get the motion resolved before proceeding with the 

depositions.  You then proceed with their depositions whether they are in or out of the case.”  

(Attached as Exhibit 9). 
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          m. March 28, 2019: Notices of video depositions of (1) Thomas W. Cone, 

Jr. for April 8, 2019; (2) Thomas H. Gaillard for April 9, 2019; and (3) Gayle Langley Jones 

for April 10, 2019 (Attached as Exhibit 10). 

           n. March 29, 2019 (5:35 pm): Hulst email to Powell and other counsel of 

record, “I am in receipt of your deposition notices for my clients… Please confirm by April 

2 that these depositions are off-calendar or I will move for a protective order” (Attached as 

Exhibit 11). 

  o. April 4, 2019: Powell email to Huslt, cc to all, after trying to move 

forward with discovery for two months.  No need to file a motion for protective order as it would 

give you an automatic stay anyway (Attached as Exhibit 12). 

ARGUMENT AS TO TRUSTEES’ MOTION FOR ORDER OF NONJOINDER 

In their motion, Gilliard and Cone do not cite any case law.  They rely instead on SCRCP 

Rule 21.  Relevant to this motion is Farmer v. CAGC Ins. Co., 424 S.C. 579, 819 S.E.2d 142 

(Ct.App. 2018). (Trustees’ Motion for Non-Joinder, attached as Exhibit 14). 

 In the Farmer case, the Court of Appeals held that “Rule 21 should be viewed by the 

company it keeps; its neighbors, Rules 17, 19, and 20 are provisions that also tell us who are 

proper parties. . .  Although Rule 21 does not define misjoinder, the cases make it clear that 

parties are misjoined when they fail to satisfy either of the preconditions for permissive joinder 

of parties set forth in Rule 20(a).”  Id. at 586, 819 S.E.2d 145. 

 The permissive joinder preconditions in Rule 20(a), Permissive Joinder, are: (1) asserting 

“a right to relief in respect of, or arising out of the same transaction, occurrence, or series of 

transactions or occurrences and [2] if any question of law or fact common to all these persons 

will arise in the action. . . [or] [1] if there is asserted against them jointly, severally, or in the 
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alternative, any right to relief in respect of or arising out of the same transaction, occurrence, or 

series of transactions or occurrences and [2] if any question of law or fact common to all 

defendants will arise in the action.” 

 As to the allegations of the plaintiffs’ May 4, 2018 Complaint, the Trustee Plaintiffs (Lot 

6A owners) may in the future, “…reduce the size and scope of the easement” (Complaint 

Paragraph 31) and, “That as a result, the owners of Lot 6A will continue to have an easement on 

Plaintiffs’ property, depriving them of exclusive ownership of their property.”  (Complaint 

Paragraph 32) As the plaintiffs’ pleadings before the court state, the Trustees, “will continue to 

have an easement on Plaintiffs’ property.”  (Complaint Paragraph 32) and, “…will not terminate 

their rights to the easement” (Complaint Paragraph 31). 

 The parties’ attempt to repair the defective nature of the “purported 2006” easement by 

an attempted renunciation and replacement of it with the “Access, Maintenance and Joint Dock 

Use Agreement” (filed March 29, 2019) does not eliminate the reality that Plaintiff Jones, as 

stated in the Complaint, continues to assert claims for damages against the defendant attorneys 

based upon the 2006 purported easement, which as the Trustees admit, names the Lot 6A owners 

as the would be dominant estate holders of the 2006 purported easement.  The Movants’ Motion 

for Nonjoinder should be denied for at least the following reasons: 

 (1)  Plaintiff Jones contends, “That as a result of the [purported 2006] easement, the 

plaintiffs have lost full enjoyment and use of their property” (Complaint Paragraph 29). The 

Trustee Plaintiffs admit that as Lot 6A owners since 2011 they were named as purported 

dominant estate owners of the 2006 easement.  Accordingly, the trial of this case involved “a 

right of relief … arising out of … a series of transactions or occurrences AND questions of law 

and fact common to all parties: validity of the 2006 easement from both a legal and factual 
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standpoint, and, if valid, whether the purported dominant estate holders since 2006, including the 

Trustees, abandoned the easements. 

 (2)  Even under the most recent transaction in the “series of transactions” since 2006, 

the, March 29, 2019 “Access, Maintenance and Joint Dock Use Agreement” between Jones and 

the Trustees will need to be tested (litigated) as to scope, validity and other details.  All parties to 

this latest transaction, Jones and the Trustees, are necessary or appropriate parties to the issues 

concerning the March 2019 ‘replacement easement,’ keeping in mind that the plaintiff seeks 

damages related thereto. 

 (3) The August 6, 2018 order entered by Judge Buckner naming the purported 

dominant estate holders (Trustees herein) as parties was in the wake of these Defendants’ Rule 

19 motion.  Rule 19 provides in material part that a person can be joined, “if (1) in his absence 

complete relief cannot be accorded among those parties or (2) he claims an interest relating to the 

subject of the action and is so situated that the disposition of the action in his absence may (i) as  

a practical matter impair or impede his ability to protect that interest, or (ii) leave any of the 

persons already parties subject to substantial risk of incurring double, multiple, or otherwise 

inconsistent obligations by reason of his claimed interest.” While the Trustees claim they have 

replaced the 2006 purported easement with the March 29, 2019 dock easement this does not alter 

the fact that the Trustees continue, as Plaintiffs’ Complaint recites, to claim dominant estate 

status permitting them to enter Plaintiff’s property which forms the basis of her suit against the 

defendant lawyers.  Complete relief cannot be accorded without the Trustees remaining parties 

because, at a minimum, the Trustees are parties to this most recent transaction with Jones.  They 

claim this recent easement is appurtenant and runs with the land, the damage from which 
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Plaintiff Jones seeks recompense from the defendant lawyers.  The efficacy of the recent 

transaction must be tested and as parties to same, the Trustees should remain parties to this suit. 

ARGUMENT AS TO DEFENDANT MOVANTS’ MOTION TO AMEND THE ANSWER 
TO ASSERT A PETITION FOR DECLARATORY JUDGMENT 

 

 South Carolina Code §15-53-30 provides that,  

“Any person interested under a deed, will, written contract or other 
writings constituting a contract or whose rights, status or other legal 
relations are affected by a statute, municipal ordinance, contract or 
franchise may have determined any question of construction or validity 
arising under the instrument, statute, ordinance, contract or franchise and 
obtain a declaration of rights, status or other legal relations there under. 
 

Movants are interested in a series of transactions culminating in contracts and deeds and other 

writings and their legal relations are dependent upon the construction of these documents.  

Accordingly, Movants seek an order allowing the amendment of their answer and service of a 

petition for declaratory judgment pursuant to the above section to determine the validity of the 

2006 easement which prompted this lawsuit and the 2019 easement.   

 Movants incorporate herein all arguments made above in response to Plaintiff Trustees’ 

Motion for an Order of Nonjoinder as some of those responses apply equally here.  The issues 

which are the subject of Movants’ proposed Petition for Declaratory Judgment grow out of the 

same core of operative facts as the issues presented in the plaintiffs’ Complaint.  Accordingly, 

Movants’ motion to amend their answer should be granted as such motions are granted freely to 

achieve the ends of justice.   

 Aside from any considerations of the Trustee Plaintiffs’ effort to obtain an order of 

nonjoinder, the defendant attorneys in this case are entitled to have the documents representing 

the series of transactions addressed in the original pleadings and those related to such construed 

under the Act.  The test under Rule 15(c), SCRCP is whether the claim asserted in the amended 
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pleading arose out of the conduct, transaction, or occurrence set forth in the original pleading.  

See, Patent v. Miller, 420 S.C. 471, 804 S.E.2d 252 (2017). (Motion to Amend Answer and 

Proposed Amended Answer, attached as Exhibit 15). 

      Respectfully submitted, 

BRUNER, POWELL, WALL & MULLINS, LLC 
 
      s/Warren C. Powell, Jr. 
      Warren C. Powell, Jr., S.C. Bar No. 4525 
      P.O. Box 61110 
      Columbia, SC 29260 
      (803) 252-7693 
      Fax (803) 254-5719 
      wpowell@brunerpowell.com 
      Attorneys for Defendants Rogers Townsend & 
      Thomas, PC and Lisa Hostetler 
 
Columbia, South Carolina 
May 3, 2019 
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Jones v RTT  

Exhibits to Memo re dismissal and amending answer 

 

  1. 5.4.18 – Complaint  

  2. 2.25.19 – Letter, Powell to Hulst 

  3. 3.4.19 – Email exchange re 2.25.19 letter / clients out of country 

  4. 3.11.19 – Letter re doc production to PL counsel 

  5. 3.13.19 – Email from Hulst re avail Apr 5, 8-12 

  6. 3.22.19 – Filed Dock Agreement 

  7. 3.27.19 – Email exchange re Easement is gone … 

  8. 3.28.19 – Email exchange: Powell: If Trustees acknowledge upon reflection, that the 
2005 easement was invalid and has been replaced, dismissal likely. Hulst: Ignores 
suggestion; will proceed with motion. 

 
  9.  3.28.19 – Email exchange:  No depositions of Trustees until after motion resolved 

10. 3.28.19 – Deposition Notices 

11. 3.29.19 – Hulst email, depositions off-calendar 

12. 4.4.19 – Powell email re discovery 

13. 8.7.18 – Judge Buckner Form-4 Order 

14. Trustees’ motion for non-joinder 

15. Defendant Attorneys’ Motion to Amend Answer and proposed Amended Answer 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) NINTH JUDICIAL CIRCUIT 
COUNTY OF BERKELEY   ) Civil Action No. 2018-CP-08-817 
 
RONALD L. JONES and GAYLE   ) 
LANGLEY JONES, THOMAS   ) 
HUGUENIN GAILLARD, as Trustee of  ) 
The Thomas Huguenin Gaillard Revocable) 
Trust, Dated April 3, 2007, and   ) 
THOMAS W. CONE, JR., as Trustee of  ) 
The Thomas W. Cone, Jr.Revocable  ) 
Trust, Dated April 3, 2007,   ) 
      ) 
  Plaintiffs,   ) 
      ) 
v.      )        DEFENDANTS’ MOTION FOR 
      ) RECONSIDERATION AND TO ALTER 
ROGERS TOWNSEND & THOMAS, P.C.; )         OR AMEND THE ORDER OF  
LISA HOSTETLER; ALEXANDER  )           MAY 9, 2019 [SCRCP 59(e)] 
C. PEABODY; and, PEABODY &  ) 
ASSOCIATES, INC.,    ) 
      ) 
   Defendants.  ) 
____________________________________) 
 
 Defendants respectfully move this Honorable Court to reconsider, alter or amend its 

Order of May 9, 2019 granting the Trustee Plaintiffs’ Motion for Nonjoinder which removed the 

Trustees as parties to this action.  This motion is based upon the following: 

A. INTRODUCTION 

     1. Plaintiffs Jones purchased Lot 6B, 145 Memes Way, which adjoins Lot 6A 

purchased by Trustee Plaintiffs in 2011. 

     2. Both Jones and Trustees claimed at the time of the commencement of this action 

that a valid easement of ingress and egress existed on the Jones’ property by virtue of “excepting 

language” contained in an April 5, 2006 deed from James Monaghan to Ben Daniel conveying 

Lot 6B and naming owners of Lot 6A as the owners of a purported easement for ingress and 

egress with language allowing the Lot 6A owners to walk around the perimeter of the Jones 
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property, for which Jones seeks damages against the defendant lawyers who did not disclose the 

purported easement.   

   3. The validity of the 2006 purported easement is in contest in this case as 

Defendants deny that any valid easement existed at the time this suit was entered and if the 

easement was ever valid it was abandoned prior to the bringing of this action. 

   4. On May 4, 2018 Jones, the servient estate holder, entered suit. 

   5. On August 6, 2018, on motion of Defendants, Judge Buckner ordered Trustees be 

made involuntary Plaintiffs to the suit as the dominant estate holder of the contested 2006 

purported easement. (Order, dated August 6, 2018). 

   6. Between February 25, 2019-March 29, 2019 Defendants sought to take the 

Plaintiffs’ depositions and Trustees’ counsel agreed on March 13, 2019 to hold the depositions 

on April 5 and 8-12. 

   7. On March 22, 2019 Jones and the Trustees filed a new easement in which: 

  a. Jones and Trustees (Cone, Gaillard) will jointly build a dock greater than 

800 feet in length out to the Wando River with each paying 50% of the construction cost; 

  b. Trustees having the right to use the dock and cross Jones’ property; and 

which 

  c. Purports to disclaim 2006 easement. 

   8. On March 27-29, 2019 the Trustees make dismissing them a condition of their 

appearing for their depositions. 

   9. On March 29, 2019 the Trustees fileda motion for Order of Nonjoinder to exit the 

suit based upon the March 22, 2019 easement filed by Plaintiffs, with Movants claiming via 
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motion that they “no longer have any interest in the outcome of this case and there is no basis for 

keeping them in this action as parties.” (Trustees’ March 28, 2019 Motion) 

 10. The Jones’ May 4, 2018 Complaint alleges: 

  a. That as a result of the existence of the easement, the Plaintiffs have lost 

full enjoyment and use of their property. (Complaint Paragraph 29); 

  b. That the owners of Lot 6A, the Trustee Plaintiffs, will not terminate their 

rights to the easement, but in the alternative, have agreed to reduce the size and scope of the 

easement. (Complaint Paragraph 31); 

  c. That as a result, the owners of Lot 6A will continue to have an easement 

on the Plaintiffs’ property, depriving them of exclusive ownership of their property.  (Complaint 

Paragraph 32). 

 11. On May 9, 2019, the court filed an Order granting Defendants’ motion to amend 

their Answer to assert a declaratory judgment claim and in a separate order the Trustees’ motion 

for nonjoinder asserting, “Per Mr. Hulst, the Trustees assert that their rights are not affected and 

that they have resolved the underlying easement issue by entering into and determining their 

interests in this matter.  While the issue of the validity of any easements is viable to Defendant 

RT&T’s defenses it is not viable or dispositive of the Trustee Plaintiffs’ interest in the property.” 

B. RELIEF SOUGHT AND ARGUMENT 

 Movants respectfully request this Honorable Court to Reconsider, Alter or Amend its 

May 9, 2019 order and judgment in accordance with the following: 

 1. Plaintiff argued before the Court that Defendants in this action do not have 

standing to contest the validity of the 2006 purported easement or the March 22, 2019 purported 
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easement although the Court’s order does not address this issue.  Movants respectfully request 

that the Order be amended to rule on this issue. 

 2. The May 9, 2019 Order states in part that the Trustees resolved the underlying 

easement issue with Plaintiff Jones by filing a new easement ten months after this suit was filed, 

implying there was a claim or dispute between Trustees and Jones about such.  Movants 

respectfully point out there is no evidence in the record by affidavit or otherwise of such a 

dispute to support this implied finding and, this being so, that the order be amended to remove 

same. 

 3. Movants respectfully request that the Order of May 9, 2019 be amended to make 

a finding that the Trustee Plaintiffs claimed an interest in the purported 2006 easement across 

Lot 6B as dominant estate holders at the time this suit was entered, and the issues joined. 

 4. It is uncontested in the record that the Complaint states that the Lot 6A owners, 

the Trustees, will not terminate their rights to the easement but have agreed to narrow it in size 

and scope (Complaint Paragraph 31) and as a result the Trustees will continue to have an 

easement on the plaintiffs’ property. (Complaint Paragraph 32). Movants respectfully request the 

order be amended to reflect this fact. 

 5. If the trial of this action were to proceed and it was found that the 2006 easement 

and/or the March 22, 2019 easement were invalid then the Jones property would be clear without 

any such encumbrance but only if the purported dominant estate holders were parties to the 

action and bound by such a judgment.  Rule 19(a) entitled, “Persons to Be Joined if Feasible” 

states, “A person who is subject to service of process and whose joinder will not deprive the 

court of jurisdiction over the subject matter of the action shall be joined as a party in the action if 

(1) in his absence complete relief cannot be accorded among those already parties …” In the 
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absence of the Trustees in the case any finding of invalidity of the easements cannot provide 

complete relief as the Trustees would not be bound by same. 

 6. Because the Trustees claim an interest in the subject matter of the case, both at the 

time suit was entered and the issues joined as well as now, Rule 19(a)(2), SCRCP mandates their 

participation as parties in the suit.  Rule 19(a) entitled, “Persons to be Joined if Feasible” states, 

“a person who is subject to service of process and whose joinder will not deprive the court of 

jurisdiction over the subject matter of the action shall be jointed as a party in the action if (2) he 

claims an interest relating to the subject of the action and is so situated that the disposition of the 

action in his absence may (i) as a practical matter impair or impede his ability to protect the 

interest or (ii) leave any of the persons already parties subject to substantial risk of incurring 

double, multiple, or otherwise inconsistent obligations by reason of his claimed interest.  If he 

has not been so joined, the court shall order that he be made a party.  If he should join as a 

plaintiff but refuses to do so, he may be made a defendant, or, in a proper case, an involuntary 

plaintiff.”  Without the purported dominant estate holders as parties in this case they cannot 

protect their interests in the subject matter and Jones may be faced with inconsistent results 

requiring further litigation as, for example, a finding in this suit that the alleged easements are 

invalid without such a result binding on those claiming the right to cross Jones’ property.  If such 

results and subsequent litigation is entered there is a likelihood that Movants will also be made a 

party exposing them to multiple suits because the Trustees were not made parties to the current 

action.   

 7. The Court’s May 9, 2019 order states, “Per Mr. Hulst, the Trustees assert that 

their rights are not affected and that they have resolved the underlying easement issue by 

entering into a new easementwith Plaintiff Jones thereby resolving and determining their 
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interests in this matter.”  This is close to language in the Trustee’s motion, “… Gaillard and 

Cone no longer have any interest in the outcome of this case …” There is no affidavit or even a 

pleading submitted by the Trustees to contend or to provide evidence to support this contention.  

Argument of counsel is not evidence. Sutton v. HealthSouth Corp., 400 S.C. 412, 420, 734 

S.E.2d 641, 645-46 (2012); Brown v. Johnson, 276 S.C. 68, 71-72, 275 S.E.2d 876, 878 (1981); 

SCDOT v. Thompson, 357 S.C. 101, 105, 590, S.E.2d 511, 513 (Ct. App. 2003).  Accordingly, 

the court’s finding is not based upon any evidence before it and, that being so, Movants 

respectfully request that the order be amended removing said statement and finding. 

 8. Defendants’ Answer was amended on May 7, 2019 asserting a Petition for 

Declaratory Judgment as to the plaintiffs in the case under the Declaratory Judgment Act as 

permitted by the court’s order allowing the amendment.  Despite such, the court issued its order 

on May 9, 2019 dismissing the alleged Dominant Estate holders (Trustees) from the case.  

Movants respectfully request the Court reconsider its decision and vacate said 

nonjoinder/dismissal allowing the Petition for Declaratory Judgment to go forward. 

 9. Trustees’ motion for an order of nonjoinder relies upon Rule 21, SCRCP and cite 

to no case law in support.  In Farmer v. CAGC Ins. Co., 424 S.C. 579, 819 S.E.2d 142 (Ct. App. 

2018) the Court of Appeals held that, “Rule 21 should be viewed by the company it keeps; its 

neighbors, Rules 17, 19 and 20 are provisions that also tell us who are proper parties … 

Although Rule 21 does not define misjoinder, the cases make it clear that parties are misjoined 

when they fail to satisfy either of the preconditions for permissive joinder of parties set forth in 

Rule 20(a). “Id. at 586, 819 S.E.2d 145.  Under Rule 20, SCRCP, the Trustees are proper parties.  

Movants respectfully request the court amend its order and rule upon the Farmer standard and 

Rule 20(a), SCRCP. 
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 10. Respectfully, it is manifestly unjust for the Trustees to be dismissed prior to their 

depositions being taken, particularly when they through counsel agreed to sit for their 

depositions within days prior to filing the March 22, 2019 easement and then demanded 

dismissal before agreeing to be deposed.  Movants respectfully request that the order of 

nonjoinder be vacated to allow for the previously scheduled depositions to be taken. 

      Respectfully submitted, 
 
      s/Warren C. Powell, Jr. 
      Warren C. Powell, Jr., SC Bar No. 4525 
      Bruner Powell Wall & Mullins, LLC 
      PO Box 61110 
      Columbia SC  29260 
      (803) 252-7693 

    wpowell@brunerpowell.com    
    Attorneys for Defendants Rogers Townsend  

& Thomas, PC and Lisa Hostetler 
 
Columbia, South Carolina  
May 20, 2019 
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STATE OF SOUTH CAROLINA) 
) IN THE COURT OF COMMON PLEAS 

COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT 

RONALD L. JONES AND GAYLE ) 
L. JONES, THOMAS H. GAILLARD, ) 
as Trustee of The thomas H. ) 
Gaillard Revocable Trust, Dated ) 
April 3, 2007 and THOMAS W. ) 
CONE, JR., as Trustee of The ) 
Thomas W. Cone, Jr., Revocable ) 
Trust, Dated April 3, 2007, ) 
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-vs-

ROGERS, TOWNSEND & THOMAS, 
P.C., LISA HOSTETLER, 
ALEXANDER C. PEABODY & 
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1 THE COURT: This is Ronald Jones versus Rogers, Townsend and 

2 Thomas, P.C., 2018-817. Who is appearing on behalf of the Plaintiff? 

3 MR. MARING: I am, Your Honor, Robert Maring. 

4 THE COURT: Okay, and there's someone assisting you? 

5 MR. HULST: No. 

6 THE COURT: No? You're just here to hang out? Okay. 

7 MR. HULST: I'm ---

8 THE COURT: You're Mr. Jones? No? 

9 MR. HULST: I'm Jruy Hulst. 

10 THE COURT: Okay. 

11 MR. HULST: I represent William Cone and Thomas Gaillard, who 

12 were named as the nominal Plaintiffs in a motion to add a party back in 

13 June. We have the motion for ---

14 THE COURT: So, ---

15 MR. HULST: --- misjoinder, non-joinder. 

16 THE COURT: Oh, I got you. 

3 

17 MR. HULST: And Mr. Powell, to my far left, has the motion to amend. 

18 THE COURT: Yeah, and you are Mr. Powell? 

19 MR. POWELL: I am, Your Honor. 

20 THE COURT: And you represent Rogers, Townsend and Thomas, 

21 P.C.? 

22 MR. POWELL: And Ms. Lisa Hoststetler. 

23 THE COURT: Lisa Hoststetler? 

24 MR. POWELL: Hoststetler, yes, ma'am. 

25 THE COURT: Hostetler. Spell that for me. 
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MR. POWELL: H-o-s-t-e-t-1-e-r. 

THE COURT: Thank you, Hostetler. 

MR. POWELL: Right. 

THE COURT: All right. We'll take the motions in the order they were 

filed. Well, they're both filed on the same day. So, what order do y'all want 

to go? 

MR. POWELL: Your Honor, I'll be delighted to go ahead at this time. 

THE COURT: All right. Sure. You may proceed. 

MR. POWELL: Your Honor, ---

10 THE COURT: And that's the motion to alter - motion to alter or 

11 amend? Whose order was it? 

12 MR. POWELL: It was - it was - no, ma'am. It was a motion to amend 

13 the answer to assert ---

4 

14 THE COURT: Amend the answer. That's a typo on - motion to amend 

15 the answer. 

16 MR. POWELL: Yes, ma'am. 

17 THE COURT: Okay. You may proceed. I apologize for that. 

18 MR. POWELL: These motions- these are cross-motions, Your Honor, 

19 and they bleed over into one another. 

20 THE COURT: Okay. 

21 MR. POWELL: With the Court's permission I will address both at this 

22 time. 

23 THE COURT: That's fine. 

24 MR. POWELL: Because separating them would be a mess. 

25 THE COURT: That's fine. 
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1 MR. POWELL: Your Honor, first of all, we make a motion to amend 

2 our answer to assert a declaratory judgment action. Mr. Hulst has filed a 

3 motion to - in essence, for non-joinder claiming that his client should be 

4 dismissed under the facts of the case. That's looking at the forest. 

5 Permit me, if you will, Your Honor, to introduce the Court as to the 

6 facts involving the case. Your Honor, we had a notebook FedExed to the 

7 courthouse yesterday for you and your clerk. 

8 THE COURT: To this courthouse? 

9 MR. POWELL: Yes, ma'am. 

10 THE COURT: Was it documents that were already filed? 

11 MR. POWELL: They were filed, but the exhibits weren't with them, 

12 because the exhibits were too large to email those. 

13 THE COURT: Check downstairs. 

14 MR. POWELL: They have been signed for. So, ---

15 THE COURT: We have just got to check downstairs for them. My 

16 clerk didn't look. She's going to get it. 

17 MR. POWELL: In any event, I think I can start ahead. 

18 THE COURT: Yeah. Go right ahead. 

19 MR. POWELL: If you want to reference the exhibits in the notebook 

5 

20 when she gets back that will be fine. I have provided opposing counsel with 

21 copies of that, too. Your Honor, this - first of all, let me comment about the 

22 estate~ that are involved, and when I say estates, I mean, real estate. 

23 THE COURT: Were the exhibits the plats and other things? 

24 

25 

MR. POWELL: No, ma'am. 

THE COURT: Okay. 
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1 MR. POWELL: No, ma'am. They were emails, some emails and some 

2 other documents. In fact, the complaint is one of the exhibits and so on. 

3 There are a number of ---

4 THE COURT: What are you seeking to - you want to amend to add a 

5 DJ action? 

6 MR. POWELL: Yes, ma'am. 

7 THE COURT: And what is it you're asking that the Court determine 

8 in that DJ action? 

9 MR. POWELL: I'm asking the Court to determine whether or not a 

10 2006 easement, which was the easement alleged --- the purported 2006 

11 easement, whether or not it is valid, and if it is valid, whether or not Mr. 

12 Hulst's clients and the - and his predecessors in interest abandoned that 

13 easement, and in addition, there has been another easement. 

14 I will assert, Your Honor, that there are problems with the 2006 

15 easement, and another easement has been filed in this matter about six 

16 weeks ago, and that is the - that forms the basis of - not to speak for him, 

17 but Mr. Hulst's claims that- urges that his client should be dismissed 

18 because of the new easement that comes along in that - in light of that, it 

19 makes his clients unnecessary and should not be misjoined in this case to 

20 that-which we oppose. We oppose ---

21 THE COURT: And I apologize. I didn't put the full caption on the 

22 record, because it's not on my docket, and for the Court Reporter's benefit 

23 it's Ronald L. Jones and Gayle Langley Jones, Thomas Huguenin, H-u-g-u-

24 e-n-i-n, Gaillard, as Trustee of the Thomas Huguenin Gaillard Revocable 

25 Trust, Dated April 3, 2007, and Thomas W. Cone, Jr., as Trustee of the 

6 
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1 Thomas W. Cone, Jr., Revocable Trust, Dated April 3, 2007, versus Rogers, 

2 Townsend and Thomas, P.C., Lisa Hostetler, Alexander C. Peabody and 

3 Peabody & Associates, Incorporated, which will make a whole lot more sense 

4 for my Court Reporter. 

5 MR. POWELL: Yes, ma'am. 

6 THE COURT: So, now, he'll know who you're talking about. 

7 MR. POWELL: All right. 

8 THE COURT: Okay. 

9 MR. POWELL: The - on May 7 of 2010 - the facts are a little 

10 convoluted. So, ---

11 THE COURT: Let me interrupt you one quick second. 

12 MR. POWELL: Yes, ma'am. 

13 THE COURT: Does the Plaintiff object to this motion to amend the 

14 answer? 

15 MR. MARING: I do, Your Honor. 

16 THE COURT: And tell me what prejudice you suffer. 

17 MR. MARING: Well, they have no standing to bring this argument, 

18 Your Honor. He is asking for a declaratory judgment action as to the 

19 validity ---

20 THE COURT: But is that really the standard? Wouldn't that be a 

21 defense? 

22 MR. MARING: Well, it's not just that, Your Honor. It's also under 

23 mootness and - because what he's basically saying is ---

24 THE COURT: I don't have to determine the merits. That's for another 

25 day. The standard is whether he's entitled to do it, whether you're 
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1 prejudiced, which means a lack of opportunity -- lack of notice and a lack of 

2 opportunity to refute it. I'm supposed to grant all amendments, really. 

3 MR. MARING: I do understand that. 

4 THE COURT: Whether they're valid or not. 

5 MR. MARING: I understand, Your Honor. 

6 THE COURT: It's the issue of the defense. 

7 MR. MARING: And ---

8 THE COURT: And that's why I'm asking, you are sort of putting - you 

9 want me to determine the - what's the word that I'm looking for - the 

10 liability of his amendment, and I don't know that that's the standard I'm 

11 supposed to apply. 

12 MR. MARING: It's whether or not the amendment is futile, and I think 

13 that would be the standard, and I think ---

14 THE COURT: I don't know if it's futile. Then, you expect me to go to 

15 the merits of it, and the law says I'm not supposed to do that. That's almost 

16 like when somebody asks to amend something and they know the statute 

17 has run; that's not for me to decide. That's for you to file a motion to say 

18 the statute has run, and the Court says the statute's run, which sometimes 

19 can be - that probably is not the best example, because sometimes statutes 

20 legal- I mean, a factual issue for a jury to decide, but you know it's a very 

21 light standard for ---

22 MR. MARING: And Your Honor, listen, I do understand that, and I 

23 think that Mr. Hulst's argument for non-joinder, he wants- he wants our 

24 neighbors out, and in essence, we have settled our dispute, and that's part 

25 of the - that's part of what we believe to be part of this declaratory judgment 
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1 action. You know if you look at his motion he also is attacking the validity 

2 of the newest easement that we have entered into, but I will let Mr. Hulst- I 

3 think this is his argument. I mean, I'~ not going to - I mean, I understand 

4 that the standard is certainly low on the threshold for granting 

5 amendments. I would just stick to my argument that the amendment is 

6 futile. We'll be back in six weeks on a motion to dismiss, and you're right, 

7 that is what it is. 

8 THE COURT: Unfortunately, procedurally ---

9 MR. MARING: I understand. 

10 THE COURT: --- that's how it works. 

11 MR. MARING: I understand that, Judge. 

12 THE COURT: That's why I asked the question, because there's no 

13 need in us having a protracted argument when the standard is that low. I'm 

14 just trying to figure out what- where's the lack of notice and where's the 

15 inability to refute it, because your defense is the ability to refute it, which is, 

16 you file a motion to dismiss. 

17 MR. MARING: I understand, Your Honor. 

18 THE COURT: Yeah. So, that's why I asked that question. Do y'all 

19 really have an objection? Is your objection really about defending it and 

20 having it dismissed, or is your argument really about his right to have the 

21 amendment? 

22 MR. HULST: Can I ---

23 THE COURT: Yeah. 

24 MR. HULST: Can I speak, Your Honor? 

25 THE COURT: Yes. 
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1 MR. HULST: So, my clients - and I'm just going to refer to them as 

2 Cone and Gaillard, because saying all of the trust stuff ---

3 THE COURT: I agree, it's a lot. 

4 MR. HULST: --- is too much for me to handle. So, you know the 

5 reason my clients, who own the dominant estate in this action, who own the 

6 property that has the easement -- the reason my clients were added to this 

7 case was stated in Mr. Powell's motion to add a party pursuant to Rule 19, 

8 indispensible parties, and the basis for adding them is, if RT&T -- that's 

9 Rogers, Townsend and Thomas -- is successful in defending claims brought 

10 by Jones on the grounds that the easement does not exist or that it is 

11 unenforceable by waiver or estoppel, complete relief will not be achieved 

12 thereby. If the unbounded dominant property owner asserts rights to an 

13 easement over the Jones property Jones may bring an action against the 

14 title insurer to defend Jones or enter suit against the alleged dominant 

15 estate holder, which could lead to additional actions against movant, RT&T, 

16 unless complete relief is supported. That's why they were added. 

17 So, the whole issue is whether or not -- if this old 2000 easement is in 

18 existence, is deemed to be invalid my client might bring an action against 

19 either RT&T's title insurer, which is Lawyers Title or against the Jones', who 

20 would turn around and make claim to their title insurer. 

21 This old purported easement from 2006 has been terminated. The 

22 documents have been filed. They're recorded. That easement is terminated. 

23 So, there is no longer an easement that threatens either Rogers, Townsend 

24 and Thomas' title insurer or threatens the Jones with anything. Plus, the 

25 new easement that has been put in their place between two private 
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1 landholders, the Jones and my clients, was - was - was negotiated by and 

2 done at the instance of RT&T's title insurer, Lawyers Title. 

3 So, my people agreed to this new easement. They agreed to terminate 

4 the old easement, and the whole basis for them being added a party has 

5 now been removed. There is no longer a basis for them to remain in the 

6 case. 

7 Mr. Powell insists that they have to remain in the case, because he 

8 wants to litigate about the old purported easement, and he wants to add 

9 this declaratory relief action to declare that the old purported easement is 

10 invalid, and that doesn't matter, because it's terminated. 

11 THE COURT: All of this sounds like a defense. 

12 MR. HULST: Well, ---

13 THE COURT: Which is what you move to - it is not for me to 

14 determine the viability of his amendment. 

15 MR. HULST: Well, my motion was filed first, right? So, ---

16 THE COURT: Well, I don't know. I hadn't looked to see what time 

17 each one was filed. 

18 MR. HULST: Will you concede that my motion was filed before yours? 

19 THE COURT: I don't know that it really makes a difference. 

20 MR. HULST: Well, that's ---

21 THE COURT: They were both filed on the same day. 

22 MR. HULST: When I'm filing a motion and there's no notice, no 

23 nothing about, well, I'm planning on amending my complaint to add ---

24 THE COURT: You're saying you never got notice of the motion to 

25 amend? 

ROA 0518

ROA 0518



( 
\ -

12 

1 MR. HULST: I got notice of the motion to amend the - the - the - after 

2 I filed this motion to have my clients dismissed. So, yeah, Ive had notice of 

3 this motion. 

4 THE COURT: Well, let me ask what-was there a cross-claim or a 

5 counterclaim filed against your claim? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. HULST: No. My clients have no claim. 

THE COURT: So, if your- I'm a little confused then. If you settled 

with the Plaintiffs, then, you're out of it all together. So, I'm trying to figure 

out, why did you file this motion? 

MR. POWELL: No, ma'am. 

THE COURT: Did you file a counterclaim? 

MR. POWELL: No, ma'am. We moved before Judge Buckner after 

reviewing a motion under Rule 19 as Mr. Hulst said. These people - my 

clients have been sued because the Plaintiff claims that she wasn't informed 

of this easement owned by Mr. Hulst's client, okay? 

We - that is in contest whether that easement is valid or not, and if it 

is valid - in other words, for technical reasons that I will not punish Your 

Honor today to get into, but it is in contest whether that easement is valid. 

That's what this litigation is about in part. 

Mr. Hulst's client was, as he says, the purported - and as the new 

easement calls it, the purported 2006 easement, the alleged 2006 easement. 

My clients get sued by Ms. Jones for- because she wasn't informed about it. 

She was claiming damage and does continue to claim damage to her 

property because Mr. Hulst's clients, before this suit was filed and after this 

suit was filed and continues today, claims a right to traverse across her 
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1 property. Now, they may have filed a new easement as between them ---

2 THE COURT: But they have settled it, correct? 

3 MR. POWELL: But- no, ma'am. They filed a new easement, a new 

4 easement. 

5 THE COURT: He just told me they have settled. 

6 MR. POWELL: They have not. There was never a claim ---

7 THE COURT: I don't think you can say whether they have settled ---

8 MR. MARING: Your Honor, we have never had a claim against one 

9 another. As a Plaintiff I only sued Rogers Townsend and the surveyor for 

10 professional negligence for failing to disclose the ---

11 THE COURT: I got ---

12 MR. MARING: --- 2006 easement. 

13 THE COURT: Yeah, I got that part. 

14 MR. MARING: We never sued the Gaillards - Mr. Cone and Mr. 

15 Gaillard over the validity of the easement. 

16 THE COURT: But they're suing Rogers and Townsend? 

17 MR. POWELL: No, they're not. 

18 MR. HULST: We have no ---

19 THE COURT: Then, why are they parties? 

20 MR. POWELL: They're a party -- Your Honor, if might answer that. 

21 They're a party because they assert a right to cross over the property, and 

22 that is in contest in this case. 

23 THE COURT: Who owns the property? 

13 

24 MR. POWELL: Ms. Jones owns the - owns 6-B. Next door to· it is 6-A. 

25 The alleged easement, the purported easement, gives Ms. Jones- gives the-
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1 Mr. Hulst's clients- the trustees, and that's how I'll refer to them going 

2 forward, the trustees, because they're the owners of 6-A, the right to 

3 traverse her property. 

4 Now, what they have done is they have filed what I call a dock 

s easement. They have combined together and said, okay, we're going to 

6 build this dock together. So, they- she voluntarily gave them an easement 

7 six weeks ago in an express easement across her property, but she 

s continues to assert damages against my client for that. She continues to 

9 assert damages in this case for the easement that Mr. Hulst's clients assert, 

10 and I can point to Your Honor - if I might, I can perhaps elucidate, if I get a 

11 chance to make my presentation ---

12 THE COURT: I'm just trying to figure out - because I'm not resolving 

13 this today. It's not before me to resolve today. I have two very limited 

14 issues before me, and I'm trying to figure out ---

15 MR. HULST: My clients have no claim in ---

16 THE COURT: When were they added as parties? 

17 MR. HULST: We were added ---

18 MR. MARING: Last year. Last ---

19 THE COURT: And at whose motion were you added as parties? 

20 MR. POWELL: Me, Your Honor, the Defendants. 

21 THE COURT: And who granted that motion? 

22 MR. POWELL: Judge Buckner. 

23 THE COURT: And they were granted as indispensible? 

24 MR. POWELL: They were granted as appropriate. and necessary 

25 parties ---
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THE COURT: Because it affected their interest? 

MR. POWELL: Because it affected their interest and complete - and 

15 

3 complete relief could not be accorded without the dominant estate holder. 

4 THE COURT: Yeah, but they have resolved this issue. 

s MR. POWELL: No, ma'am, not as to us. You see ---

6 THE COURT: How could they not have resolved it as to you? 

7 MR. POWELL: Because they - they continue to assert the right to 

8 cross her property for which my client has been sued. If I ---

9 THE COURT: That doesn't give you an interest. The only people 

10 interested in that are the people owning the property and whose rights they 

11 claim are being infringed. 

12 MR. POWELL: But Your Honor, ---

13 THE COURT: That's a little confusing. It has nothing - you may want 

14 to call them as witnesses, but they're not dispensable - indispensible to you 

15 doing what you need to do. 

16 MR. POWELL: Your Honor, if I might, I have cited some law to you, 

17 and under Rules 19 ---

18 THE COURT: It's all discretionary. 

19 MR. POWELL: Nineteen and 20 and 21 they ---

20 THE COURT: They might have been indispensible before they 

21 resolved it. 

22 MR. POWELL: They haven't resolved it. 

23 THE COURT: They say they have resolved it. 

24 

25 

MR. POWELL: All they did is file a new easement, and if I might --­

THE COURT: It's their dispute, and if they say it's resolved, it's their 
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1 interest that they say they have resolved. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

MR. POWELL: But we have a - we are interested and what we seek to 

do in our --

THE COURT: And really, they don't need my permission, because 

they could resolve it and file a 41 and dismiss the parties if they want to. 

MR. POWELL: Your Honor, they didn't bring them in. 

THE COURT: It doesn't matter. They can still dismiss them if they 

resolved the dispute that's factually between them. 

MR. POWELL: There is no dispute between them. 

THE COURT: They say there is. You have an easement. The only 

people that can be affected by that are the folks - is the property owner and 

the person who wants to come over their property. 

MR. POWELL: Your Honor, ---

THE COURT: That's the only way they would have come into this, 

because they don't claim to have any damages. 

MR. POWELL: Well, -- no, ma'am. It's beyond - what they do claim, 

though, is a right to traverse the property. This isn't- as to Mr. Hulst's 

18 client it isn't a matter of ---

19 THE COURT: Who owns the property? Who is the dominant estate 

20 owner? 

21 MR. POWELL: The dominant estate owner is Mr. Hulst's- Mr. Hulst's 

22 client. 

23 THE COURT: Uh-huh (affirmative response). So, it's their property? 

24 MR. POWELL: No, ma'am. 

25 THE COURT: They ---
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MR. POWELL: No, the dominant estate holder easement law, Your 

Honor, is the party that has the right to use the easement. 

MR. MARING: The easement is located on my - the easement is on 

my client's property. 

THE COURT: Who owns the land? 

MR. MARING: My clients. 

MR. POWELL: Ms. Jones. 

THE COURT: And how big of an easement are we talking about? 

MR. MARING: Your Honor, it was a 25 foot easement that traversed 

10 

11 

the entire - it circled the property. It's on a peninsula on Daniel Island 

overlooking the water, and it was a 25 foot easement that circled the - that 

12 encircled the water. 

13 What we have done is we have resolved the issues of that 25 foot, 

14 because the easement was - there was a garage that was built inside the 

15 easement area, that the right side of the house could potentially be in the 

16 easement area. 

17 What we have done is we have - and you have a copy of it in the file 

17 

18 that Mr. Powell's provided you. Basically what we have done is we did a 10 

19 foot easement that traversed half the property to the back. So, we have 

20 reduced the scope- quite frankly, we have mitigated the damages for the 

21 law firm. It's undisputed that the easement was not disclosed to my clients 

22 when they purchased the property. What we have done is we have 

23 mitigated our damages. We have ---

24 THE COURT: Was the easement ever filed? 

25 MR. MARING: Yes. 
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1 THE COURT: And you're saying it wasn't disclosed to them? 

2 MR. MARING: No. 

3 THE COURT: And you're saying it was missed in the title search? 

4 MR. MARING: It was. 

5 THE COURT: Okay. 

6 MR. HULST: The title insurer - it's the agent that has ---

7 MR. MARING: Their agent ---

8 MR. POWELL: No, they're not our agent. The ---

9 MR. MARING: Your ---

10 THE COURT: You're talking to each other. 

11 MR. MARING: Your Honor, in essence, we have resolved the issue 

12 with the easement by reducing the scope and the size of the easement on 

13 the property, and as two property owners we have a right- as a matter of 

18 

14 fact, the law favors two property owners to resolve their differences, which is 

15 what we have done. 

16 THE COURT: I'm trying to figure out, why do they even need to be in 

17 this when they're not claiming any damages? Well, ---

18 MR. MARING: And now, you see why ---

19 MR. POWELL: May I- may I be permitted to answer, Your Honor? In 

20 the complaint, which is under Tab 1 in the notebook ---

21 THE COURT: I have the complaint right here. 

22 MR. POWELL: Okay. Under paragraph 31 and 32 expresses better 

23 than I can the situation, and it's on page six of the complaint, and that is, 

24 the pleading before Your Honor that - that these motions are all under the -

25 the issues framed here by the Plaintiff, by Plaintiff Jones, paragraph 31 
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1 states, "That the owners of Lot 6-A ... " - that's Mr. Hulst. Now, this was 

2 contemplated when this suit was filed, "That the owners of Lot 6-A will not 

. 3 terminate their rights to the easement." Okay? They will not terminate; 

4 that's what the Plaintiff says, " ... but in the alternative have agreed to reduce 

s the size and scope of the easement from 25 feet to 10 feet." Paragraph 32, 

6 "That as a result the owners of Lot 6-A will continue to have an easement on 

7 the Plaintiff's property depriving them of exclusive ownership of their 

8 property ... " -- for which Plaintiff/Jones seeks damages against my client. 

9 What we - the reason that the Hulst - that the trustees are - are 

10 parties - appropriate parties to be included in this case is that it needs - in 

11 order to provide a complete relief certainly the dominant estate holder needs 

12 to be in the lawsuit. 

13 First of all, we have alleged in our answer that they have abandoned 

14 the easement, okay, over the course of time. That needs to be determined, 

15 and that detemiination needs to .be binding upon the dominant ---

16 THE COURT: Sounds to me like their agreement has nullified any of 

17 those arguments, because they have resolved it among themselves, and I'm 

18 trying to figure out how you're going to have any authority to change what 

19 they have agreed, because it doesn't matter what a Court finds. They have 

20 usurped it by making an additional agreement which they're entitled to do. 

21 It's their property. 

22 MR. POWELL: Your Honor, it- that's - that's true, but what we are 

23 entitled to determine is as to both parties, all parties, is whether or not that 

24 2006 easement is valid and whether the current easement is valid. The 

25 current easement that they just drafted - you see what 32 says, paragraph 
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1 32; it says, they continue to assert a right to use the easement for which Mr. 

2 Jones- Mr. - Ms. Jones seeks damages against my client. 

3 So, what our defense is, the easement is, A, no good to begin with, 

4 and what they have done, yeah, they have narrowed it trying to fix that 

5 2006 easement. It had horrible problems with it. They tried to fix that, and 

6 the Plaintiff states that even though it's narrowed they're going to continue 

7 to assert the easement in this case, and so, she seeks damages for that 

8 reason. 

9 Now, if the 2006 easement and the 2019 easement of six weeks ago is 

10 - if both of them are not valid, -- first of all, if the first one isn't valid, then, 

11 my client should - should take advantage of that, because they did that on 

12 their own, but Mr. Jones - Ms. Jones, rather, her position in the case 

13 continues, even though we - even though we tried to cancel out the 2006 

14 easement, I still got this easement on my property, and they still got a right 

15 to come across it, and lawyer/Defendants, you need to pay me for that. So, 

16 Your Honor, to release the dominant estate holder in this case hamstrings 

17 the defense ---

18 THE COURT: How? 

19 MR. POWELL: And - because I need to be able to bind the dominant 

20 estate holder to whatever finding the Court makes; that is, that we could go 

21 forward - even now we could go forward, and if the Court - if they're 

22 dismissed, if they get out of the case, they could later say and continue to 

23 use the easement and - and then, say, well, if it was found invalid in - in 

24 our favor they could ignore it, because they're not parties to this case. 

25 MR. HULST: Which easement are you talking about? 
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1 MR. POWELL: I'm talking about both of them. I'm talking about the 

2 second easement and the first, because ---

3 MR. HULST: The first easement is terminated. The ---

4 MR. POWELL: If ---

5 MR. HULST: --- second ---

6 MR. POWELL: --- you would not interrupt me, please. 

7 MR. HULST: The second easement is ---

8 MR. POWELL: The second easement ---

9 MR. HULST: Is between ---

10 MR. POWELL: There's still that issue, because that easement is the 

11 easement that Ms. Jones also sues my clients for - to recover for. She says 

12 in paragraph 32 of the complaint, "That as a result the owners of Lot 6-A 

13 will continue to have an easement on Plaintiffs property depriving them of 

14 the exclusive ownership of their property." So, ---

15 THE COURT: Apparently that's not their position anymore. 

16 MR. POWELL: Well, that's the pleading before Your Honor. That is ---

17 THE COURT: It's a notice document. It's not binding. You can 

18 change your mind about your theo:ry 20 times while you're t:rying a case. 

19 That's j~st to put you on notice as to what you need to defend. They're not 

20 bound by that. They can change their theo:ry any time they want to. 

21 MR. POWELL: Well, that's true, Your Honor, but today they haven't 

22 done it. 

23 THE COURT: I don't know. When they filed that easement it sounds 

24 to me like they did. 

25 MR. POWELL: Your Honor, all- the easement doesn't say anything 
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1 about what Ms. Jones is claiming from us. It doesn't address it. That's 

2 what this case is about, whether she's entitled to damages. You see what 

3 they're doing. They are - they have combined together and - and filed this 

4 easement and they're building a dock together, splitting it 50/50. All of that 

5 is in the notebook, and they're both going to have joint use of the dock, and 

6 they want the lawyers to pay for it. 

7 THE COURT: I don't know. It sounds to me like they're trying to 

8 make lemonade out of lemons. They got to come over the property 

9 somehow. So, they needed to resolve it. I commend them for doing it, 

10 because most people - unfortunately this week I have been hearing a lot of 

11 boundary disputes with people that are making each other sick fighting all 

12 day long over 20 feet of property. 

13 So, if they were able to resolve it I commend them for· it, because it 

14 means, then, that they have finality in their life about it, and they don't 

15 have to go back and forth about it for the next three or four years. 

16 MR. POWELL: Your Honor, ---

17 THE COURT: I don't have a problem with people resolving disputes. 

18 MR. POWELL: Well, Your Honor, I ---

19 THE COURT: That are mutually beneficial to them, and I don't know 

20 that it really makes a difference as to your liability or non-liability. 

21 MR. POWELL: Well, it would, but in any event, Your Honor, ---

22 THE COURT: No. Either you did what you are supposed to do or you 

23 didn't. It's a standard. It's about whether you met your duty of care or 

24 whether you didn't. 

25 MR. POWELL: No, ma'am, respectfully. It's also as to whether the 
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easement is valid in the first instance, and that's why they changed it, one 

of the reasons they changed it; they filed the other one, because that one 

that they would have to litigate under had problems from stem to stern, and 

so, what they're trying to do is to come up with this new one with Ms. Jones 

continuing to assert damages against my client for that easement. 

THE COURT: I read the paragraphs you were referring to, and it 

sounds to me like their actions are consistent with what they have alleged. 

What they say is, that the owners - and I'm not going to go through the 

whole lot reference -will not terminate their rights to the easement but in 

the alternative have agreed to reduce the size and scope of the easement, 

and it sounds like they have come to an agreement about that, because they 

feel it's mutually beneficial, and for whatever reason - people settle cases for 

a myriad of reasons, and I'm not trying to dissect somebody's brain and find 

out why they agreed. It's usually everybody gave a little bit for the purpose 

of peace, especially when you're dealing with property, and then, section -

paragraph 32 says, "That as a result the owners of Lot 6-A will continue to 

have an easement on the Plaintiffs property depriving them of exclusive 

18 ownership of their property." 

19 So, basically, the gist of what the Plaintiffs have alleged is that they 

20 were never told there was an easement. I don't think they really care what 

21 size it was, because they don't want it on their property at all, but you have 

22 some folks who have a right to an easement, that it was not discovered by 

23 your client. I assume they did the closing. I have read these pleadings, but 

24 I have read a lot of things all week. So, I'd have to go back and read it 

25 again, but I'm still at a loss as to why- I guess I'll think through it some 
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more, because we have gone far from the purpose of what these motions 

are, and I need to reign it in and get us back on track. I need to know as a 

practical matter why you object to his motion to amend, because I think 

he's entitled to it. Whether you can defend it is a whole other issue. 

MR. MARING: I ---

THE COURT: The standard is notice and a lack of opportunity to 

defend. I think he's entitled to amend it. Now, whether it has any validity, 

whether it has any viability, that's another day. 

MR. MARING: That's fine, Your Honor. 

10 

11 

12 

THE COURT: Yeah. I think he's entitled to the amendment. The 

other issue becomes, though, the non-joinder, and I need to hear from Mr. 

Hulst and then, I will hear from Mr. Maring and then I will hear from Mr. 

13 Powell. 

14 MR. HULST: Your Honor, the non-joinder is simply based on - the 

15 basis - the reason why we were brought into the case in the first place; we 

16 have no claims against RT&T. We have-we have- RT&T until now 

17 asserted no claims against - against my clients, and the reason - the sole 

18 reason we're brought into this case is because Mr. Powell stood up and told 

19 Judge Buckner that there was no way he could assure complete relief for his 

20 clients in this case without having my clients there, because they would not 

21 be bound by any determination as to the validity of the old easement. 

22 Well, we have - that's why we're in the case. So, we're just dragging 

23 along in the case. We have no claims. We just get to be glorified ---

24 THE COURT: Doesn't the determination of this easement affect you? 

25 MR. HULST: The determination ---
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1 THE COURT: Wouldn't an appropriate way to deal with this either be 

2 a summary judgment or a directed verdict? 

3 MR. HULST: The determination of ---

4 THE COURT: Non-jury under Rule 40? 

5 MR. HULST: Well, a determination of the old easement is that the old 

6 easement is gone. It's been terminated. 

7 THE COURT: Yeah, but what if there's some other decision regarding 

8 that that affects your client? 

9 MR. HULST: Some other decision regarding the old easement? 

10 THE COURT: Theoretically. I mean, I'mjust thinking ahead. 

11 MR. HULST: I don't know how any other decision regarding that 

12 easement can affect my client. My client has terminated all of their rights 

13 under that easement, and the only thing that they would have is some claim 

14 against the Jones for the old easement, which they have terminated. So, 

15 there's - it's gone. That's just how property law works. If you ---

16 THE COURT: Well, I know this may come as a surprise, -- and I 

17 hadn't practiced law in 23 years, but a bulk of my practice was property. I 

18 did a lot of ---

19 MR. HULST: Right. 

20 THE COURT: A lot of - I did a lot of ---

21 MR. HULST: Sure. 

22 THE COURT: --- title searches. I ain't done one in a long time. I ain't 

23 looking to do one any time soon. 

24 MR. HULST: Right. 

25 THE COURT: I would suspect it has changed so much that I wouldn't 
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1 even know where to start, but this is not a foreign subject matter to me. 

2 MR. HULST: Excellent. 

3 THE COURT: I did a lot of closings, did a lot - drafted a lot of 

4 easements. 

5 MR. HULST: Excellent. So, ---

6 THE COURT: Yeah. So, I know what you're talking about. Yeah. 

7 MR. HULST: So, -- so, the basis for us continuing in the case, 

8 dragging along at great expense to my clients without any possibility of 

9 recovering anything -- there's not going to be any attorney's fees for them. 

10 There's not going to be any reward for them down at the end. They're just in 

11 here, really, at - at - at Mr. Powell's ---

12 THE COURT: Seems like you'd bring a frivolous proceedings thing 

13 once this is all over. 

14 MR. HULST: Yeah, but you have to try_ the case and prevail on the 

15 case to do that. 

16 THE COURT: Well, according to what you're telling me you will. 

17 MR. HULST: Your Honor, that's - that's cold comfort to my clients. 

18 THE COURT: So, you're saying, pursuant to Rule 21 they're not - and 

19 Rule 19 they're not necessary for this case to be adjudicated? 

20 MR. HULST: They are not necessary based on ---

21 THE COURT: And you have eliminated their need to be a part of it 

22 because you all have basically dealt with this impediment by drafting a new 

23 easement and filing it? 

24 MR. HULST: That's exactly right. 

25 THE COURT: In a nutshell, okay. Mr. Maring, what's your position? 
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MR. MARING: Your Honor, I mean, basically that's- that is our 

position, is that we have resolved this, and the other thing, Your Honor, Mr. 

Powell made a comment earlier that the validity of the easements are in 

question. Your Honor, I'm the Plaintiff. I represent the seivient estate. Jay 

here represents the dominant estate. We both agree that the 2006 

easement was valid. That is why we resolved the case. I did not sue Mr. 

Cone or Mr. Gaillard indicating that the easement was invalid. 

My clients would have the only - are the only people who can actually 

make that claim. The law firm can't make the claim that the easement is 

invalid. 

11 THE COURT: Tell me something; how are y'all contending that this 

12 was missed in the title search? Was it recorded? 

13 MR. MARING: Yes. 

14 THE COURT: And y'all are just saying whoever did the title search 

15 just missed it or ---

16 MR. MARING: They did. 

17 THE COURT: Or that they found it and didn't disclose it? 

18 MR. MARING: Well, it depends on the theory of the Defendants. The 

19 Defendants' theory is that- will be that it didn't need to be disclosed; 

20 although, the title insurance company has now paid four other - three other 

21 lot owners whatever thousands of dollars to - because they made claims on 

22 this easement as well, and three years later litigation and finally getting this 

23 case resolved; so, you know that's a whole other issue, but that's a different 

24 damages issue, and that's not here for today, but for purposes of today, 

25 Your Honor, that's one of the-we have never had a dispute as to whether 
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1 or not the easement was valid or not. We never had a lawsuit. We never 

2 had cross-claims against one another or claims against one another. We 

3 simply resolved this case between the two of us as landowners should do. 

4 So, -- and in terms of, you know, keeping our neighbor in, Mr. Powell wants 

5 us to - what Mr. Powell wants to do is, he wants to litigate the 2006 case, 

6 but guess what, if he litigates that case and we lose, -- when I say we lose, 

7 and ---

8 THE COURT: Well, actually, it may be a valid argument for them, but 

9 I think regardless of how it turns out it really doesn't affect y'all, because 

10 you have already entered into a separate agreement. 

11 MR. MARING: Right. It makes - which makes it moot. 

12 THE COURT: But I don't think there's anything that precludes him 

13 from pursuing that. 

14 MR. MARING: Well, no, I understand that, Your Honor. I mean, 

15 that's another day. That's another day. That's another fight. I understand. 

16 THE COURT: Because it goes to ---

17 MR. MARING: Yes, ma'am. 

18 THE COURT: --- the issue of his - of his clients' duty and whether 

19 they were deficient in that duty or fell short of that duty of care by not- and 

20 profession - you know ---

21 MR. MARING: And it goes back to, my same standing arguments will 

22 be brought at a later motion to dismiss, yeah. 

23 THE COURT: It needed to be disclosed or whether they had a 

24 professional duty to disclose it or not, because that's - your complaint talks 

25 about them failing to disclose it, not discover it, and that's why I asked that 
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1 question. You can continue. I'm sony. 

2 MR. MARING: No, Your Honor. I mean, I think that's basically-

3 that's basically the crux of my argument, in that, we never had the dispute. 

4 We resolved our dispute, and when it says, will not terminate, they believe 

5 they have a valid easement, and because they believe they had a valid 

6 easement my clients had to make a decision, and as you said, the law favors 

7 property owners who settle their disputes, and that's exactly what we did, 

8 and to keep our neighbors in here now and have them continue to pay for a 

9 lawyer when they're not- they aren't- they really have no bearing in this 

10 case, -- I mean, there's no outcome now that- the old easement is gone. 

11 Mr. Powell can bring in all of the witness testimony he wants to. He can 

12 certainly depose Mr. Cone. He can depose Mr. Gaillard. He can call them 

13 and compel them to testify at trial if he would like to, but to keep them as 

14 parties and to require them to continue to have a lawyer on board - and I'm 

15 making this argument now because I want to be a good neighbor to our 

16 neighbors. I don't want our neighbors to continue to have to pay attorney's 

17 fees on the suit that we brought. So, I think I'll close with that, Your Honor. 

18 Thank you. 

19 THE COURT: You're welcome, and Mr. Hulst, I apologize. There was 

20 a typo on my note sheet, and I kept mispronouncing your name. 

21 MR. HULST: Don't wony about. Everybody ---

22 THE COURT: And I'm so sony. Mr. Powell, is there anything further 

23 you'd like to add? 

24 MR. POW.ELL: Yes, Your Honor, and if I might indulge the Court, I 

25 would like to simply state that, of course, -- and I would like also to explain 
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1 to the Court how we ended up here today, because I think that's important, 

2 and it will shed some light on the matter. 

3 Of course, the trustees and their neighbor have agreed among 

4 themselves that this easement was valid. Why, because that would enable 

5 Ms. Jones to sue the lawyers to get money to help build the dock that they 

6 wanted to build anyway. 

7 That's why this is - that's what's going on here. So, naturally they 

8 never filed a claim against each other, because Ms. Jones - it was set up to 

9 have Ms. Jones sue my clients to try to get money. They have agreed, as it 

10 says in the new easement, ·to build this dock over 800 feet long, and they-

11 they are - the deal- I don't have any proof of it yet, but the deal is that that 

12 money is going to help build the dock. 

13 Now, that's why it is important for us to be able to show that the 2006 

14 easement was not valid to begin with, because Ms. Jones never- naturally, 

15 never contended it wasn't. Judge Buckner asked them- asked Mr. Maring, 

16 why aren't you helping Mr. Powell? I don't understand. Mr. Powell wants to 

17 clear your land of this burden that you say that you have suffered so much. 

18 Why don't you - why aren't you helping Mr. Powell? 

19 The reason is, this whole thing is about a claim to see what money 

20 they can choke out of the lawyers, because the easement wasn't valid to 

21 begin with. 

22 Now, Your Honor, this is- this is where we are, and to explain why we 

23 are here, Your Honor, back- back in - realizing that this case was 

24 approaching a year ---

25 THE COURT: Have y'all considered referring this to the master, the 
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1 portion that deals with the easement, and have that portion of it resolved, 

2 because that's going to have to be resolved on a non-jury basis anyway. I 

3 don't see a jury trying to determine the validity of an easement. 

4 MR. POWELL: We haven't talked about that yet, Your Honor, but ---

5 THE COURT: I think you need to. 

6 MR. POWELL: But Your Honor, permit me to add this: On- on 

7 February 25 - this is under Exhibit 2 in the notebook - I wrote opposing 

8 counsel requesting to commence depositions in this case during the week of 

9 March 11. On March 4 I followed up on that letter, realizing that the one 

10 year was approaching. See, this case was filed one year ago last week. On 

11 March 4 I followed up on that letter and haven't heard from you gentlemen. 

12 Can we request - can depositions get started on March 11 next week? The 

13 same day the trustees' lawyer wrote me and said, -- said that he was booked 

14 for March. He was out all of March, and besides, his clients were out of the 

15 country. 

16 On March 11, the following Monday, I wrote -write everybody and I 

17 say, Mr. Hulst has no time in March to deal with this. I propose April 1 

18 through 3 . On the 13th of March Mr. Hulst writes back and says, the April -

19 say that- he finds that he can do it April 5 and April 8 through 12, and on 

20 the 22nd of March, that's when they filed the new easement, okay, the 

21 reformed, new and improved easement, which narrows it, but Mr. Jones still 

22 seeks damages for in this case. 

23 THE COURT: But that was always their allegation in the complaint. 

24 

25 

MR. POWELL: It was as to the old easement, but she ---

THE COURT: I don't see it as depreciably different than the new one. 
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1 MR. POWELL: Well, --- . 

2 THE COURT: They basically alleged in their pleadings that at some 

3 point the people they were dealing with were going to narrow the scope of it 

4 anyway, and so, I don't see anything that they alleged is different now 

5 procedurally. 

6 MR. POWELL: I agree. I agree with that, and for that reason the 

7 trustees need to remain, because you're exactly right, Your Honor. It's the 

8 same easement all of the way as it was originally for which she seeks 

9 damages before and after the new easement was filed six weeks ago. 

10 That was on the 22nd of March is .when they filed that. The - and it's 

11 called the Access, Maintenance and Joint Dock Use Agreement, and it 

12 provides that they each pay half of the building of the dock and both have 

13 access to it, and you're right. It's very similar to the old easement, only 

14 narrower. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

On March 27 I write all counsel and say, April 8 through 12 agreed, 

as Mr. Hulst suggested. Let's commence depositions April 8 through 12 is 

satisfactory. On the same day Mr. Hulst emails back, and says, dismiss my 

clients. I want to be dismissed now. We filed this new easement. We have 

shed ourselves of the purported 2006 easement in favor of the - of the dock 

easement we just filed. So, what's the point in my client staying? 

I write back and say, -- I respond- this is under Exhibit 8 in the 

notebook, and I responded to Mr. Hulst's repeated demand of wanting to be 

dismissed, and I said, look, if the trustees - I suggested this to him. I said, 

if the trustees have no interest in the purported easement of 2006, then, if 

they were to respond aff"mnatively to a request to admit that upon reflection 
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1 that easement was not valid, then, we may very well have something to talk 

2 about. He declined or didn't answer that, and said, -- said that we're just 

3 going to file a motion to resolve this. 

4 On the 28th I announced that I would get discovery moving by noticing 

5 the depositions as we agreed to do, and that may eliminate the need for any 

6 motion once I have an opportunity to depose the trustees. 

7 Mr. Hulst writes back on the 28th and says, I believe it best to get the 

8 motion heard before moving forward with the depositions. That same day 

9 the depositions went out because I told my paralegal to send them out, and 

10 the next day Mr. Hulst says, cancel the depositions or I'll file a motion for 

11 protective order telling us in essence, you're -you're not going to -- dismiss 

12 my clients or you're not going to depose them. You can depose them as 

13 non-clients. 

14 So, here we have - I've been trying to - to get depositions - to get 

15 discovery started in the case since February. They filed this thing in March, 

16 and then, in April he tells me, no, even the dates we agreed to we're not 

17 going to do it, and so, that's why we're here, Your Honor. I should not have 

18 to agree to dismiss a client in order to take the deposition. The ---

19 THE COURT: I would imagine y'all can agree on taking depositions. 

20 MR. POWELL: Your Honor, he told me - I've got it right here. It's in 

21 that notebook. He writes back. He says, no, we're going to get this motion 

22 heard, and then, you can take them as non-parties. Well, ---

23 THE COURT: Well, that's his prerogative. 

24 MR. POWELL: Well, no, ma'am. It's - it's not his - he has - he is 

25 supposed to cooperate in discovery particularly when he suggested the 
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1 dates. What he was doing was delaying it to get this new easement filed 

2 trying to. claim that the party is over as far as he's concerned, but it is not. 

3 THE COURT: Are y'all going to agree to the discovery, because they 

4 are fact witnesses, and they do need to be made ---

5 MR. HULST: I offered to have ---

6 THE COURT: And I don't think he should have to jump through 

7 hoops for that. That's unreasonable. 

8 MR. HULST: I offered to have them here as witnesses. 

9 MR. POWELL: Now, Your Honor, ---

10 MR. HULST: They just don't want to - they're just not to be parties 

11 anymore. 

12 MR. POWELL: Your Honor, the- the- the- our answer contains a 

13 declaratory judgment claim against all of these parties, against Mr. Hulst's 

14 client and Mr. Jones to make that clear to the Court, and that's something 

15 we have a right to do; under the statute a series of transactions or a series 

16 of deeds - it specifically lists deeds. 

17 THE COURT: That's important to your defense, but it has no 

18 practical effect to them now that they have filed this new easement, and 

34 

19 frankly, you're not going to have any standing to challenge their agreement. 

20 They can agree to whatever they want to agree to. 

21 MR. POWELL: Your Honor, ---

22 THE COURT: And it's going to be upheld. 

23 MR. POWELL: Your Honor, ---

24 THE COURT: It's their property. 

25 MR. POWELL: That's true, but I do have a right to challenge the 
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1 validity of the 2006 easement and the ---

2 THE COURT: Not the validity. What you're looking for is clarity as it 

3 relates to your client's duty, but it's not going to change anything. Let's say 

4 it's invalid. Let's say it is valid. It really doesn't matter to them. They have 

5 made an agreement. Their agreement is valid. It eclipses everything else 

6 that happened before that as it relates to the two of them. You may need 

7 the clarity of that as regards your defense, and I think that's valid for you to 

8 pursue, but as a practical effect, it's not going to have any effect on them at 

9 all. 

10 MR. POWELL: All we seek from Mr. Hulst's client - and the reason 

11 his clients need to be in the case - is a declaration as to the validity of the 

12 easement, because - because he was the recipient of the 2006 easement; 

13 whether or not he continues to have any interest in it is of no moment as far 

14 as the declaratory judgment claim is concerned. That the Court can resolve, 

15 and he would be bound by it through the declaratory judgment, and that 

16 would be that. Your Honor is right in that respect. It won't affect theni as 

17 to the status of the ---

18 THE COURT: I don't even know that you need a dee. action for that 

19 purpose to - to propound that defense. 

20 MR. POWELL: Well, Your Honor, that's the way we have it framed. If 

21 - if later it - if they want to claim that it's inappropriate they can move as 

22 Your Honor ---

23 THE COURT: I suspected they're going to, and I don't know how 

24 that's going to turn out, but I don't know that you necessarily need that to 

25 advance your defense. 
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MR. POWELL: Well, ---

THE COURT: I assume you have experts. 

3 MR. POWELL: It is - it is necessary, Your Honor. It would be 

36 

4 necessary to include that, because what that would do is it would - it would 

5 forever resolve the validity of that '06 easement. If the Court says that '06 

6 easement is no good, then, ---

7 THE COURT: I don't know ---

8 MR. POWELL: --- this case is over. 

9 THE COURT: You know I have granted your amendment, because I 

10 think you're entitled to it, but I don't know that a Court is going to go back 

11 that far and deal with that now that they have a new one. I think they may 

12 -you know you only decide issues that aren't moot. You don't just decide 

13 issues to decide them, and if you have an expert that's going to - that - and 

14 I would assume you do on the standard of care, I would assume that they 

15 would opine about these issues, which would form the basis of your 

16 defense, and I don't know. I don't know. I don't know that I would make a 

17 decision on it. I have no idea, but like I told you, my scope about your 

18 amendment was very limited. It's about notice and the opportunity ---

19 MR. POWELL: Right. 

20 THE COURT: --- to defend. That's it. That's really all - you know 

21 that's the only thing you deal with on a motion to amend, but as I think 

22 through it, I don't know that any Court is going to take that on when they 

23 have filed a new easement. 

24 MR. POWELL: Well, Your Honor, that is ---

25 THE COURT: I don't know that it's - because you don't make 
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1 decisions just to make them when they're not going to have any practical 

2 impact, and I don't know that it's necessary for you to do that to assert your 

3 defense. 

4 MR. POWELL: Well, Your Honor, ---

5 THE COURT: But I don't know. I don't- and you know I'm just sort 

6 of thinking out loud. I don't know how that's going to play out. 

7 MR. POWELL: Well, Your Honor, the - I was explaining this to you 

8 because under the complaint before you, the complaint before you seeks 

9 damages for my client based upon both iterations of this easement prior to -

10 prior to the March, 2019 easement and after, seeks damages from my client. 

11 So, under - under that scenario, of course, the dominant estate holder is an 

12 appropriate party to that mix. He is appropriate for any number of reasons, 

13 not the least of which is, was the easement abandoned, which we have 

14 asserted as a defense in the case, and now, they have got my whole plan, 

15 you know, from this argument; they see where I'm going with it, and- but in 

16 any event, that's - to let the - and he doesn't have to - it's like I told Mr. 

17 Hulst, if you don't have any objection and if you don't have any use or any 

18 interest in the 2006 easement anymore, then, just acknowledge that it 

19 wasn't valid, because it doesn't affect you, but he declined to do that. 

20 I suggested that because if he had agreed to do that, then, we would 

21 be in a position where we wouldn't have to litigate it with his client, and of 

22 course, I would submit to Your Honor, the reason that he wouldn't do it, --

23 the trustees, not Mr. Hulst, because they're calling the shots. The reason 

24 the trustees would not agree to that is, they want this money to help build 

25 the dock. 
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1 THE COURT: I don't know if that's a nefarious purpose that they 

2 have. I have no idea. 

3 MR. POWELL: I don't either. 

4 THE COURT: I can't make that leap. 

5 MR. POWELL: But in any event, Your Honor, they- he argues he had 

6 no interest in the case at all, and that may be - that may be right, but we 

7 have an interest and have a right under the declaratory judgment act to 

8 determine the rights of the parties in all of this, and that's where we're 

9 headed with that, and you're right. It wouldn't require ajury to do that. 

10 There may be some overlapping matter there, but in any event, Your Honor, 

11 the - I think in the memo that I have asserted and the arguments we have 

12 presented - and if you look at Rule 20 as I have stated in my - in our 

13 memorandum, Your Honor, the three reasons that the motion for non-

14 joinder should be denied is, first, as a result of the purported 2006 

15 easement the Plaintiffs allege that they have lost the use - the full 

16 enjoyment and use of the property, Lot 6-A owners since 2011, that they 

17 were named as the purported dominant estate holder. Accordingly, the trial 

18 of this case involved a right of relief arising out of a series of transactions or 

19 occurrences and questions of law and fact common to all of the parties, and 

20 that is - what is that dispute? It's the validity of the 2006 easement from 

21 both a legal and factual standpoint, and if it's valid, whether the purported 

22 dominant estate holder since 2006, including the trustees, abandoned the 

23 easement, and that's the first reason the motion for non-joinder should be 

24 denied, because that - as the law states, as the rule states, if you have both 

25 common issues of fact and law permeating the parties in the dispute, and 
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1 that is in the trial against my- against the Defendant/lawyers, then, those 

2 parties are appropriate; those people or entities are appropriate parties to 

3 that action. 

4 The second, -- the second reason it should be denied is that, even 

5 under the most recent transaction in the series of transactions since 2006, 

6 which is the March 29 - the access and dock easement of six weeks ago 

7 between Jones and the trustees, it will need to be tested as to scope, validity 

8 and other details. 

9 Now, why does that have to happen, because Ms. Jones continues to 

10 assert damages against my client for that. They're the one that filed it. I 

11 didn't want to litigate another easement, but that's what they decided to do. 

12 So, we have got to. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

That being so, the parties to that agreement, including the trustees, 

should remain in this case, and then, finally, what Judge Buckner ruled, 

what he decided last year in his August 6 order, still is viable today, and 

that is under Rule 19 a person can be joined if in his absence complete 

relief cannot be accorded among those parties, or he claims an interest 

relating to the subject of the action and is so situated that the disposition of 

the action in his absence may as a practical matter impede - impair or 

impede - it doesn't have to impair but just impede his ability to protect that 

interest or leave any of the persons already parties subject to substantial 

risk of incurring double, multiple or otherwise inconsistent obligation by 

reason of his claimed interest. Make no mistake, the trustees in this case 

continue to claim an easement across the property, and while Ms. Jones ---

THE COURT: They don't claim an interest. They have resolved it. 
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1 MR. POWELL: But they - no, they claim in this suit - or outside this 

2 suit they claim the right to traverse the property. 

3 THE COURT: They have the right to traverse it, because they have 

4 entered into an agreement to do so. 

5 MR. POWELL: That- that may be, but Ms. Jones sues us for that. 

6 She seeks damages for us for something she agreed to do. 

7 THE COURT: She says y'all made that her only option. People are 

8 going to get ingress/ egress on property. 

9 MR. POWELL: And that's the issue, Your Honor. You put your finger 

10 on it, because if the 2006 easement is not valid she didn't have to do it. She 

11 didn't have to do it at all. 

12 THE COURT: You can still litigate that. I don't think there's anything 

13 that precludes you from litigating that as a defense. 

14 MR. POWELL: Well, it certainly will be litigated in the declaratory 

15 judgment. 

16 THE COURT: I would imagine you all can resolve making all of these 

17 people available to be deposed, because I think it is important and it is 

18 necessary. Whether they're parties they are certain fact witnesses, and they 

19 need to be deposed, and I don't think you all should make them jump 

20 through hoops to schedule that. 

21 MR. POWELL: Your Honor, now, understand we're going to amend-

22 file our amendment. 

23 THE COURT: I have already granted your amendment. 

24 

25 

MR. POWELL: Thank you, Your Honor. 

THE COURT: The order will be issued today. I'm going to think about 
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1 the non-joinder for a few minutes, but I'm inclined to grant it. Yes, sir. 

2 MR. HULST: Just one other thing is that the other Defendant in this 

3 case, the Peabody, the surveyor, they have stipulated to us being dropped 

4 from the case. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

THE COURT: They're not represented, though, correct? 

MR. HULST: Yes. They're represented ---

THE COURT: Who are they represented by? 

MR. MARING: Carla Copeland. No, I'm sorry. 

MR. POWELL: Earhart. 

MR. MARING: Earhart. 

THE COURT: Ryan? 

MR. MARING: Ryan Earhart. 

THE COURT: He chose not to be present today, correct? 

MR. POWELL: That's right, Your Honor. 

THE COURT: Okay. I'm going to think about the second one a little 

16 bit. The motion to amend has already been granted, and I'll do an order 

17 regarding that shortly. I'm going to think about this other one a little bit, 

18 but like I said, I don't think they're indispensible to resolve this. I think you 

19 can pursue your defense without them; however, you all need to make them 

20 available. He shouldn't have to go through a bunch of hoops to depose 

21 them, and he shouldn't have a bunch of preconditions about deposing 

22 them. You need to make them available, and y'all need to consider, if there 

23 are no motions filed regarding the DJ action - let's just jump ahead. Once 

24 motions are filed regarding ---

25 MR. MARING: Yes. 
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1 THE COURT: --- the DJ action, if they are denied you all need to go 

2 ahead and think about bifurcating this to let the master hear the easement 

3 part of it, because I can tell you from experience, no jury wants to hear that. 

4 It's just - it's too much. You need somebody with that particular 

5 expertise to hear that. I think that's more effective, and we're fortunate; in 

6 this county we have a master who is versed and who does it full-time, and 

7 you can probably get a hearing in July or August to get that resolved, and 

8 then, leave the remainder of it for the jury to decide if it gets that far. Have 

9 you all mediated this? Have y'all thought about mediating it? 

10 MR. POWELL: No, ma'am. My efforts to take these depositions would 

11 have ---

12 THE COURT: Would have eclipsed being able to do that? 

13 MR. POWELL: Would have preceded the mediation. 

14 THE COURT: Y'all need to agree on some dates for the depositions. I 

15 think you need to go ahead and get that out of the way. 

16 MR. POWELL: Your Honor, ---

17 THE COURT: Yes, sir. 

18 MR. POWELL: --- if I might? 

19 THE COURT: Sure. 

20 MR. POWELL: Excuse me. Excuse me. 

21 THE COURT: No, that's okay. Go ahead. 

22 MR. POWELL: I would like to depose the trustees as parties. 

23 THE COURT: I don't know that it matters one way or the other. 

24 They're fact witnesses either way. I don't know that it makes any 

25 appreciable difference whether they're parties or non-parties. It's about 
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1 their factual lmowledge of the issues. 

2 MR. POWELL: Yes, ma'am, but ---

3 THE COURT: And frankly, I don't lmow that it matters. 

4 MR. POWELL: Well, see, it matters this way: If they're parties, when 

5 we go to trial I don't have to subpoena them. I won't be able to use the 

6 depositions at trial. 

7 MR. HULST: Your Honor, if they're parties I have to appear with 

8 them. If they're not parties I will be unlikely to appear with them, because I 

9 don't ---

10 THE COURT: Yeah, but they still got to show up if they're 

11 subpoenaed. 

12 MR. HULST: And there's no doubt that they'll show up, but this is 

13 really a cost feature to my clients, because he's talking about all day 

14 depositions for each of my clients. 

15 THE COURT: . Why would it need to be all day ---

16 MR. MARING: That's what he wants. 

17 MR. HULST: That's what he wants. 

18 THE COURT: --- if it's limited as to the easement? Well, you kind of 

19 need to set aside a whole day, because how many witnesses are we talking 

20 about? 

21 MR. MARING: Per day? 

22 MR. HULST: One. 

23 THE COURT: No, you need to set more than one in a day. It 

24 shouldn't take you more than a couple of hours to depose each of these 

25 people. 
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MR. HULST: It's what he's wanted to do. 

MR. POWELL: Your Honor, the - the ---
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3 THE COURT: People work. You know this is our job. We get paid to 

4 be here. They don't 

5 MR. POWELL: Yes. 

6 THE COURT: You need to be mindful of that. Yeah. It would make 

7 them a whole more amenable to showing up. It would make them a whole 

8 lot more cooperative. 

9 MR. POWELL: I'll do my best, Your Honor. Of course, ---

10 THE COURT: Yeah. 

11 MR. POWELL: --- the length of the deposition depends on what the 

12 answers are. 

13 THE COURT: Yeah. I would imagine you all could - it shouldn't take 

14 more than a couple of hours to depose each of these folks, other than the 

15 Plaintiff. Now, the Plaintiff, that's a whole different sto:ry. It would take a 

16 lot longer, because you have a lot more to talk about. You have to talk 

17 about the relationship with the law firm and all of that other stuff. 

18 MR. MARING: I understand, Your Honor. 

19 THE COURT: But these other folks shouldn't take that long to 

20 depose, and you shouldn't have to spend all day for that. They shouldn't 

21 have to take a day away from their job to be deposed, party or non-party; I 

22 think it's unreasonable for the limited issue that you need to talk to them 

23 about. Okay. 

24 MR. MARING: Thank you, Your Honor. 

25 THE COURT: Y'all work out those dates. I'll let you know what I 
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1 decide on the other after I think about it overnight. 

2 MR. POWELL: Thank you, Your Honor. 

3 THE COURT: You're welcome. 

4 --- END OF TRANSCRIPT OF RECORD ---
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