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Whe South Carolina Court of Appeals

“The State, Respondent,
V.
Robert H. Koon, Appellant.

Appellate Case No. 2011-200608

ORDER

Appellant's motion to relieve counsel and proceed pro se is denied. Because
Appellant is represented by counsel, this court declines to consider Appellant's
remaining pro se filings. See Miller v. State, 388 S.C. 347, 697 S.E.2d 527 (2010);
Jones v. State, 348 S.C. 13, 558 S.E.2d 517 (2002); State v. Stuckey, 333 S.C. 56,
508 S.E.2d 564 (1998); Foster v. State, 298 S.C. 306, 397 S.E.2d 907 (1989).
Appellant is further prohibited from filing any additional pro so motions or

requests in this matter.

Columbia, South Carolina \/

cc:

David A. Spencer
Robert M. Pachak
Alan McCrory Wilson
John W. MclIntosh
Salley W. Elliott

. FILED _
oz AT




Robert Koon, 227826
Lieber, C.I. E-B

P.O. Box 205
Ridgeville, S.C. 29472

Re: 2013-000072 (Denial of first PCR).

Hon. Daniel Shearouse
S.C. Sup.Ct. Clerk
P.O. Box 11330
columbia, S.C. 29201

Dear Clerk:

I believe their 1is a motion to reconsider the enclosed
case, but if not, please assign a new case number to clarify a
material fact relevant to denial of first PCR due to no
transcript of 1986 plea was transcribed in 1992 - some five years
after the first PCR 87-CP-11-103 when case was remanded fir
Austin review $#93-MO-308.

Would you please send me a clock stamped copy.
I hereby and through affirm a true copy "Certificate of

Service" was mailed to Donald Zelenka, S.C. Att.Gen. Office P.O.
Box 11549 Columbia, S.C. 29210 this day- of 2013 by U.S. mail.

Gs Sincerely Submitted,
)4 V ¢ 227826

Rbbert koon, 227836




IN THE SOUTH CAROLINA SUPREME COURT

Robert Koon, 227826
Case No: 86-GS-11-291,292 ~ Cherokee County

( 2013-000072 DENIAL OF FIRST PCR )

The Petitioner was convicted at a 1986 guilty plea, in which
he received four year for (4) four counts of second degree
burglary. In 2004 one count of second degree burglary was

vacated, Koon v. State, 595 SE2d4. 456 (2004).

In 1987 Petitioner filed a PCR 87-CP-11-103 that PCR was
(@)
denied October 1987 and Q% appeal was filed.
On Petitioner's third PCR in 1993 this court remanded to

circuit court for a Austen review, 93-M0O-308 Koon vs. State.

It has recently been discovered the 1987 PCR Court did not
have the 1986pleas transcript(at the time of the PCR;)thus it
would be impossible to have 1987 PCR court make a ruling that the

——

1986 plea was in compliance with Boykin v. Alabama 89 S.Ct. 1709

(1989). In fact the pleas transcripts were not transcribed until
l992,<§ive years after the PCR hearing) to complete the record on
appeal in 93-MO-308 mentioned above.

86-GS-11-289 is in the Court of Appeals. The 1986

transcripts shows that Petitioner was not advised of his right to

Confront hiq Accuser, see:Moore v. State 732 SE2d. )1 1. (2012)

. 7
required Boykin waiver to be\ on the record, also, petitionper

BS.NE ATPCILLD Ind  IniS PCriiiod
1.

@ AND 1S NoT



claimed his innocents at the plea, and trial court did not
—_

establish a factual basis for the plea to the point of guilt to

il
the accused, in violation of N.C. v. Alford 90 S.Ct. (1970).

The Petitioner asserts this fact was _225 recognized by
him, and not disclosed by PCR counsel Wade S. Weatherford 1III
(Magistrate judge) or the state of South Carolina (Et.AL).
However, this fact presupposes that there couldlggs ever be a

first PCR without a transcript of gquilty plea in question

87-CP-11-103 thus per Odom v. S.C $23 SE2d. Petitioner has not

———

\ i
has his bite at the apple. Attorney Donald Zelenka has his PCR

, TRAMSCRPIT - ,
heard without the rebtucw, due to this gross procedural

irregularity Petitioner was denied due process Washington v.

State 478 SE2d. 833 (1996)(EG) PCR.

This court only need review the plea transcript to discern
[N

Boykin v. Alabama and N.C. v. Alford violation ON THE RECORD

i
ALONE. WRIT SHOULD 1ISSUE or case be remanded for further

proceeding.

i

Robert Koon, 227826
Dated: S -—(7 - 2013
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~ SC Administrative Law Court - Decisions - Page 3 of 4

year sentence. The Department erroneously shows two twenty-three year sentences from
Chester, with the twenty-three year sentence for “S00004 Armed Robbery” running
consecutively to the twenty-three year sentence for “S00001 Armed Robbery.”

In addition, case number 82-GS-12-496, also in Chester county, dealt with “Robbery and
Grand Larceny.” After the Appellant pled guilty, the sentence report states, “The sentence of
the Court is that the Defendant Kaizel Jr. Mosley shall be placed in the custody of the Board
of Corrections of the State of South Carolina for a term of Ten (10) years-consecutive.”
Apparently the Department must enter this sentence separately, which implies two ten-year
terms, because their summary sheet shows for S00002 Robbery a ten year sentence and for
$00003 Grand Larceny another ten year sentence The issue of whether this sentence
imposed one ten year sentence or two ten year sentences was not resolved until July 28,
1999. Prior to that date, as explained below, the Department showed these sentences
running consecutively to each other.

The Department alleges that the initial sentence in Chester was fifty-six years 1 find that it 1s
thirty-three years.

Finally, the Department’'s summary sheet shows that the Appellant has a record in Mariboro
county for Assault and Battery of a High and Aggravated Nature The Appellant pled guilty in
McCormick county to this charge and was sentenced to the time shown on the summary as
from Marlboro | find that these errors call the accuracy of the Department'’s records into
question.

" IR1992, the Department's summary sheet showed the following information on the Appellant.
Offense No.TypeDate*SentenceCounty Originating
S00004 Asslt/Bttry-HAAN12/10/19916 mos Greenville

S00003Agr.Asslt-ID Weapon D 06/05/19925 yrsGreenville
S00002Robbery10/25/198210 yrsChester

S00001Armed Robbery10/25/198223 yrsChester

TOTAL TIME SHOWN ON SUMMARY 38 YRS, 6 MOS

*Dates taken from county sentencing records/clerk of court documents

The Department had generally the correct information. (The only error appears to be the type
of assault identified in S00003 from Greenville as Aggravated Assault instead of Assault on
an Officer.) The sentences from Chester are shown as one twenty-three year sentence and
one ten-year sentence. Beginning in June 1999, someone identified as “EER” on the
Offender Summary Sheets entered the following notation, “On 6/23/99 entered missing
charged [sic] #4 Grand Larceny and restack all charges and modified the consecutive
structure  EER ” The “missing charge #4" apparently refers to the additional twenty three
year sentence from Chester. Even If it was necessary to enter this charge to show the
additional cases from Chester, then the sentence should be shown as concurrent, not
consecutive The effect of “restacking” gave the Appellant a total sentence of seventy-six
years, six months.

On July 28, 1999, the notation reads, “Modified the CS structure-on #3 per commitment
order . EER " This note seems to indicate the change in the consecutive sentence listing

. which.now makes_the ten year sentence.for Grand_Larceny.from Chester.consecutive onhito___.
the twenty three year sentence for Armed Robbery, not the other ten year sentence for
Robbery from Chester. This change dropped the total sentence time to sixty-six years, six
months

Finally, there are two charges shown from Greenville county for Assault on a Poalice Officer. .
The copy of the sentencing sheet from Greenville only shows one count '

The net effect of these changes is that the Department is changing the Appellant’s sentence
structure without proper judicial authority. In addition, the Appellant’'s counsel has stated that
the modifications were done without advance written notice to the Appellant These actions
by the Department have increased the Appellant’s sentence unnecessarily and unlawfully.

Based on the foregoing, | FIND AND ORDER that the Department has violated the
Appellant’s Due Process rights. The Department'’s records shall be corrected within ten (10)
days of the date of this order to reflect the Appellant’s proper sentence as of June 1992 as
forty three years, six months, as shown above from the county records.

AND IT IS SO ORDERED.

Carolyn C. Matthews

http://www.scalc.net/decisions.aspx?q=4&id=565 E 12/8/2010
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.« SC Admunistrative Law Court - Decisions Page 2 of 4

As of July 28, 1999, the Department’s Offender Summary sheet shows the following under
commitment information:

Qffense No TypeDate*SentenceCounty Originating

S00008Asslt/Bttry-HAANS yrsMarlboro D

S00007Asslt/Bttry-HAAN12/10/19916 mos.Greenville

S00006Asslt on Officer12/10/19915 yrsGreenville

S00005Asslt on Officer03/03/19875 yrsGreenville

500004 Armed Robbery10/25/198223 yrsChester .
S00003Grand Larceny10/25/198210 yrsChester
S00002Robbery10/25/198210 yrsChester

S00001Armed Robbery10/25/198223 yrsChester

* The dates shown are taken from the County records shown above The Department printout
submitted to this court does not include sentencing dates

TOTAL TIME SHOWN ON SUMMARY
AS CURRENT SENTENCE:66 YRS, 6 MOS

The Appellant filed his Step 1 grievance in February, 2001 The warden’s response was that
the time was correctly calculated. The Step 2 grievance was filed and denied in May 2001
This appeal followed

ANALYSIS

The Division’s jurisdiction to hear this matter is derived entirely from the decision of the

South Carolina Supreme Court in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000). In
Al-Shabazz, the South Carolina Supreme Court held that inmates may seek review of final decisions of
the Department n certain “non-collateral” or administrative matters (1.e., those matters 1n which an
inmate does not challenge the vahdity of a conviction or sentence) by appealing those decisions to the
ALJD pursuant to the South Carolina Administrative Procedures Act (APA). Al-Shabazz, 338 SC. at |
376,527 S E 2d at 754. In McNeil v. South Carohna Department of Corrections, a majority of the 1
judges of the ALJD, sitting en banc, held that this tribunal’s jurisdiction to hear mmate appeals under 4
Al-Shabazz 1s limited to: (1) cases in which an inmate contends that prison officials have erroneously
calculated his sentence, sentence-related credits, ot custody status, and (2) cases in which the
Department has taken an inmate’s created liberty mtcrest as punishment in a major disciplinary
hearing. McNeil v_S.C Dep’t of Corrections, No (0-ALJ-04-00336-AP, ship op at 4-5 (S C Admun.
Law Judge. Div Sept 5, 2001) (en banc).

When reviewing the Department’s decisions n inmate grievance matters, the ALJD sits in an appellate
capacity. Al-Shabazz, 338 S C at 377, 527 S.E.2d at 754 Consequently, this tribunal’s review of
inmate appeals 1s confined to the record presented, id , and 1ts inquiry nto these matters 1s pimarnily
concerned.with ensuring that the Department has granted aggrieved inmates the process.they, are due
when their constitutional rights are implicated Id. at 369, 527 S.E.2d at 750, McNeil, No 00-ALJ-04-
00336-AP, at 5 (“[O]ur review 1s mited solely to the determination of whether the Department
granted ‘minimal due process’ in reaching [its] decisions . ) Further, recognizing that prison
officials are in the best position to decide inmate disciplinary matters, this tribunal will adhere to the
traditional “hands off” approach to internal prison disciplinary policies and procedures when reviewing
inmate appeals under the APA. Al-Shabazz, 338 S.C at 382, 527 S E 2d at 757, see also Pruitt v.
State, 274 S.C. 565,266 S E 2d 779 (1980) (stating the traditional “hands off” approach of South
Carolina courts regarding internal prison discipline and policy).

However, notwithstanding the deferential standard of review, this tribunal must conduct meaningful
review of the Department’s actions to ensure that inmate grievances are addressed in a fair, reasonable,
and efficient manner. Al-Shabazz, 338 S.C at 383, 527 S E.2d at 757. Recently, in Sullivan, the South
Carolina Supreme Court affirmed that the ALJD’s subject matter jurisdiction 1s hmited to those cases
mn which Appellants claim the Department has deprived them of “state created liberty interests ”
Sullivan v. S C. Department of Corrections (Opinion No. 25704, filed August 25, 2003)

Accordingly, this court may address the Appeliant’s claims within these parameters. Itis clear
that the best evidence of the Appellant’s convictions and sentences is the record sentencing |
sheet from the various counties involved. The dispute appears to arise from the Chester
county sentences. As shown above, the Appellant was charged with and pled guilty to
numerous crimes in Chester county There were five separate cases filed in Chester, and the
Appellant pled guilty and was sentenced in each case The primary issue is the four armed
robbery cases which resulted in twenty-three year sentences. In one case, 82-GS-12-519,
the twenty-three year sentence was listed as “consecutive”, the remaining three cases show
the sentences as running concurrently 1 find that this should be read as one twenty-three

http://www .scalc.net/decisions.aspx?q=4&id=565 . 12/8/2010
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CAPTION:
Kaizel Mosley, #113697 vs DOC
AGENCY: ,
South Carolina Department of Corrections
| PARTIES:
Appellant: . B . - !
Kaizel Mosley, #113697
ilﬂgb&;l:liﬁic Respondent.
o ) South Carolina Department of Corrections
Decisions
Contact Us DOCKET NUMBER:
' 01-ALJ-04-00808-AP
What's New
Judges APPEARANCES: *[
Appellate Court Rules n/a :
Links i
FAQs ORDERS:
Location
Disclaimer FINAL ORDER AND DECISION
Honye (Grievance' Lee129-01)

STATEMENT OF THE CASE ;

This matter 1s before the Administrative Law Judge Division (Division) pursuant to the
Appellant’s Notice of Appeal filed on June 8, 2001, in which the Appellant appealed a final
decision issued by the Department of Corrections (Department) The Appellant contends that
the Department has incorrectly calculated his sentence. The Department’s position is that the -
sentence is correct as stated in the Department's computer system. This Appeal followed. !
Having reviewed the record submitted by the Department, the copies of the sentencing
sheets from the various counties where the Appellant has been convicted, the applicable law
and the briefs submitted by the parties, it is clear that the Appellant is correct and that his
sentence should be reduced in the Department’'s computer system.

The case numbers, crimes, dates and sentences of this Appellant are summarized in the
following chart with all information taken from the copies of the county sentence reports:

Case No TypeDateSentenceCounty Onigin ,
82-GS-12-519 Armed Robbery 10/25/198223 yrs, consecutiveChester

82-GS-12-496 Robbery and Gr Larceny10/25/198210 yrs, consecutiveChester

82-GS-12-521Armed Robbéry10/25/198223 yrs, concurrent Chester
82-GS-12-495Armed Robbery10/25/198223 yrs, concurrent Chester !
82-GS-12- 475Armed Robbery10/25/198223 yrs, concurrent Chester
87-GS-23-193Asslt on Officer03/03/19875 yrs, consccuttveGreenville
91-GS-23-4848 Not specified on copy12/10/1991 6 mos, consecutive Greenville
92-GS-35-0205Assl/Bttry-06/05/19925 yrs, consccutiveMcCormick

High & Aggr Nature (HAAN)

TOTAL TIME CALCULATED 43 YRS, 6 MOS

http://www .scalc.net/decisions.aspx?q=4&id=565 . 12/8/2010
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hlovelace@correllinsuranc

Return to home

Your Transaction Was Successful.
Your Credit Card Will Reflect A $2.97 Charge From PublicRecords.

Thank you for placing your order with PublicRecords

INSTANT PEOPLE LOOKUP REPORT

*  YOUR SEARCH:

NAME Richard F Weaver

Run Another Instant People Lookup Report

PEOPLE SEARCH REPORT
WHAT IS A PEOPLE SEARCH REPORT?

This section lists current and historical people search records that share the same name and state as your search subject. The People Search Sur
consolidated view of matching current and historical records for your subjects name across mulitiple public sources.
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NAME AGE ADDRE S_% - PRE'

ADDRESS 1:
1540 BALLENGER RD
WELLFORD, SC 29385

(864) 574-8960 ’
2:———/ - WELS

_RICHARD F WEAVER

MORE INFO 129 FAIRVIEW OAKS DR CAM
,  RELATIVES: ¢s  CAMPOBELLO, SC 29322 SPAE
ASHLEY F WRIGHT (864) 574-8960 CHES
CHARLENE ATKINS WEAVER
CARLA LWEAVER @ Sppusc— SEE
SIDNEY WEAVER - ADDRESS 3:
_ KACEY V TORRES 2479 COUNTRY CLUB RD
, SPARTANBURG, SC 29302 .
(864) 574-8960
ADDRESS 1:
11765 KIMMIE DR
HOLLYWOOD, FL 33026
954) 437-4095
RICHARD FRANCIS WEAVER (954) 437-4095
MORE INFO ADDRESS 2: 383
2485 KIMMIE DR
= 5 ‘RELATIVES: S8 HOLLYWOOD, FL 33026 coo
HELEN F WEAVER (954) 434-0560 RUTL
CLAUDE H WEAVER SEE.
BRITTANY WEAVER
P T — A :
. MANUELA R RENDL 3§&R§3§F3RD
HOLLYWOOD, FL 33019
RICHARD F WEAVER ADDRESS 1: SARs
9499 MILLBANK DR NEW
SARASOTA, FL 34238 MAT
3 MORE INFO 72 (941) 918-4303 POR"
RELATIVES:
. DANIEL C WEAVER SEE
CLAUDETTE L WEAVER ADDRESS 2: 255

https://web.publicrecords.com/report.php?reportID=ZGV0OY WisUmVwb3J 0SUQI9NjAzODK2NTMmdHhu... 2/1/2012 J
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Land transfers for Spartanburg County, Nov. 19-23,
2010

Published: Sunday, November 28, 2010 at 3:15 a.m.

Last Modified: Thursday, December 23, 2010 at 1:59 p.m.

District 1

Bradley & Son Properties,to,Richard & Carla Weaver,$223,000,Lot 39, 1540 Ballenger Rd, Wellford,Carriage Gate
Subd,

Ashmore Homes Inc,to,William A & Tammy R Burnett,$160,000,Lot 15, 329 Caxton Farm Ct, Inman,Mitchell
&8 Farms Subd

District 2
tp://www.goupstate.com/article/20101128/ARTICLES/101229914 2/1/2012
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Robert Koon V. State of SC 06 CP 11 513

I, Harry M. Lovelace, herchby give the following statement freely and voluntarily that is
true and correct, under oath;

I was an employce of Cudd-Lovelace Agency in Gaffney, SC in March 1986. I recall that =
break-in occurred at the office location between the close of business on Thursday, March
28, 1986 and the opening of the office on Friday, March 29, 1986. The break-in was
discovered by Mr. J.D. Cudd who was assisting the staff of the office at the time. Mr. Cudd
is now deccased. My recollection of details about the break-in and subsequent investigation
is diminished by the length of time since the event occurred and the fact that my father had
passed away a couple of weeks before the break-in. There is some question as to when the
break-in occurred and whether or not it would necessarily be considered a “night time”
event. I can not present evidence to refute the allegation that it occurred at “night time”;
however, [ am familiar enough with the routine of opening and closing the office that [ can
provide a time frame which might, at the least, bring into question whether or not the
break-in had to have occurred at “night”. For years prior to and subsequent to the break-
in, Cudd-Lovelace Agency had posted hours of operation of 9:00 am to 5:00 pm Monday,
Tuesday, Thursday, and Friday, and 9:00 am to 12:00 pm on Wednesday. The staff
normally arrived no earlier than fifteen minutes before opening (8:54 am), and typically
closed the office no late than 5:15 pm. It would have been very unusual for an employee to
arrive before 8:30 am or close later than 5:30 pm. [ would confidently testify that the
break-in could have occurred anytime between 5:30 pm March 28,1986 and 8:30 am
vlarch 29, 1986. [ believe that an examination of the investigation report will show an
initial contact time from Mr. Cudd that is consistent with the time frame I have referenced.

My position is that the break-in may very well have occurred durinWr

than *“night time”.
Fu% AVIT sayeth not
/ Z

,llarryfVl. Lovelace Daytime Phone: 864-838-1381
Cc: Henry D. McMaster, State Attorney General
Hon. J. Mark Hayes II, Judge

warn and Subscribed before me this 8" day of April, 2010,
My Commission expires:

i & Zémfww ' (/2817

Notary Public
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MIUTH CAROLINA COAMMINYION OON INDIGLNT DEFENSE

Robert M. Dudek, Chief Appellate Defender

Division of Appellate Defense
Wanda H. Carter, Deputy Chief Appellate Defender

1330 Lady Street, Suite 401

Columbia, South Carolina 29201-3332
Post Office Box 11589

Columbia, South Carolina 29211-1589

Tolephone: (803) 734-1330
Facsimile: (803} 7341397

July 16, 2012

Mr. Robert H. Koon. #227826
Licber Correctional Institution
PO Box 205

Ridgeville, SC 29472

Re: Your case

Dear Mr. Koon:

[ got your new address. [ have written Detective Weaver and [ have asked for him to
give me an attidavit concerning the Cudd-Lovelace arrest warrant. It needs to be in his
words not mine because he may be subject to cross-examination. Mr. Lovelace went to see
him the other day but Weaver’s wite said he has been in the hospital for the past two weeks
following heart surgery. She said she was familiar with your case and her husband wants to

help.
ameama——

Sincerely,
T

Robert M. Pachak
Appellate Detender

RMP/tkb



EX Y

e’

SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellats Defender
1330 Lady Street, Suite 401 : Wanda H. Carter, Deputy Chlef Appellate Defender
Columbla, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telophone: (803) 734-1330
Facsimile:  (803) 734-1397

August 20, 2012

Mr. Robert H. Koon, #227826
Lieber Correctional Institution
PO B ox 205

Ridgeville, SC 29472

Re: Your case

Dear Mr. Koon:

. Mr. Lovelace did speak to Mr. Weaver’s wife on July 9, 2012, and she said Mr.
Weaver had been in intensive care the past two weeks following heart surgery. I checked
again on August 3, 2012, and he said he had not heard anything and would try to call. On
August 15, 2012, Mr. Lovelace emailed and said he left several cell messages and has gotten
no response. He did say he mailed him a letter on August 13, 2012. [ am mailing a letter to
Mr. Weaver asking that he submit a notarized affidavit concerning what he knows about the
Cudd-Lovelace burglary and the circumstances surrounding the arrest warrant concerning
the nighttime allegation. Hopefully, he is doing better. Our office does not have an
investigator.

Sincerely,
S

Robert M. Pachak

Appellate Defender

RMP/pcm
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To Whom It May Concern:
Attorneys

Re: Child tortured at S.C. State Hospital coerced into plea in 1986 used as basis for Natural Life
Sentence for property crime seeks justice after thirty (30) years.

In 1982, a group of eight (8) children who were patients of the S.C. Department of Mental Health
(SCDMH) were tortured and abused, forcibly injected against their wil] with high dosages of

investigation, a federal civil rights action was filed in the U.S. District Court Robert K. (Child)
v Robert Bell, SC Dept of Mental Health. The case was settled out of court for in excess of
$200,000. In 1983, Robert K. was Robert Holland Koon (RK). He was fourteen (14) years old at
the time he experienced the abuse. After the abuse at the State Hospital, RK recejved absolutely
no follow up care, counseling, or any other treatment for the abuse and torture he incurred and

sentenced to probation, whereupon he stole the Mayor of Gaffney’s wrecker and crashed into a
S.C.H.P. patrol car - within two weeks of being released on probation! At that time, RK was
sentenced to one to six years under the Youthful Offender Act. Upon his release in March 1985,
RK received the proceeds from the $6,000 settlement — the remaining balance after his mother
purchased a car and home furnishings for the house that his father set on fire in January of 1984,
During the time period between his release from the S.C. Department of Mental Health and

On April 2, 1986, RK was rearrested and charged without any proof whatsoever of two more
nighttime Second Degree Burglaries which allegedly occurred sometime between 5:00pm on
March 28 and 9:00am on March 29, 1986 but listed only as occurring at night. Following RK s



o)

were allegedly stolen from Mr. Daniel’s office according to Det. Weaver at the preliminary
hearing, and these charges were dismissed as they were “not conducive to the Governor’s race”
and no evidence existed to show RK committed the break in.

RK on the March 14, 1986 offense involving the stolen truck. Public Defender Harry Cline
represented RK on the March 28-29, 1986 charges. RK proceeded to enter a plea, but the court
without any evidence to convict of the offenses could not and did not “establish a factuya] basis”
for the plea as required by NC v Alford. [n fact, during the plea, RK stated “I did not do these
crimes” but the court stil] accepted the plea without establishing a factual basis. Stating that he
wanted to give RK a forty year sentence, The Hon, Jonathan McKown gave RK ten years. RK
immediately filed a P.C.R. alleging his plea was involuntary and the result of coercion and the
ineffective assistance of counsel, the police’s failure to disclose that alleged mud samples that
Morgan Harvey portrayed to RK connecting him to the stolen truck / Matich 14" burglary were
inconclusive, and the fact that the plea was negotiated without counse] present. Ao K IK
WAS NeoT HDU/Ss> oF I4's Ricur 1o ConlFROATA Tiod OF ﬂCCuSe|Z,@
In October 1987, RK was denied relief in the P.C.R. hearing in which he was represented by
Wade S. Weatherford. Mr. Weatherford would not file an appeal and the transcript of the hearing
wass subsequently destroyed. In 2004 (17 years later) the SC Supreme Court granted a review of
the 1987 P.C.R. Koon v State 595 SE2d 456 (2004), holding that Weatherford was ineffective

Cudd-Lovelace Agency and Stylette Salon offenses which were alleged to have occurred on
separate dates actually occurred at the same time between 5:00 pm March 28" and 9:00 am
March 29" However, the police misrepresented the date of the offenses and of nighttime

occurrence.

e Te— .

© Moors v stare 399 sC Gy, 73, S€ad, 87/ C9/36) 39/0)
( l/Z(—:@w'LO N e Zeconm vk )
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During the June 27, 2011 motion for a new trial, Mr. Mallard testified that no evidence existed to
connect RK to any of these crimes and the plea transcript sets forth no factual basis as required
by law. In spite of this, the court denied the motion for a new trial, determining that RK should
have discovered earlier that the police misrepresented the facts and that no evidence existed to
show the crime occurred at nighttime. In Koon v State 643 SE2d 680 (2007), it was held the RK
received two strikes (under three strike law) at this one 1986 plea and thus he was properly
sentenced to Life Without Parole for his 1986 conviction. RKs life sentence is predicated on his
1986 plea. He did not receive a mental evaluation before his 1986 plea despite the fact that his
attorney knew he had a history of mental problems, including suicide attempts, and possibly
PTSD stemming from his abuse and torture at the State Hospital prior to his plea. This is a major
constitutional issue that has never been addressed, and a viable issue under S.C. law. Even after
the plea and while serving the ten year sentence, RK was twice placed in SCDC’s Gilliam
Psychiatric Hospital for attempted suicide. In fact, RK’s SCDC history from 1986 to 1993 shows
extreme behavioral problems toward authority, likely a result of his childhood torture and abuse
at the State Hospital and resentment from being coerced into a plea that placed him in a
maximum security prison due to his escape.

At his 1998 competency hearing, the State Hospital found RK competent but could not review
the 1982 records of torture and abuse as those records are “sealed by the court” and remain
sealed. In 2008, the SC Supreme Court held that no statute of limitations exists on the issue of
competency to stand trial. Therefore, RK has a viable issue on failure to be evaluated prior to his
plea. RK is now attempting to present this to the SC Supreme Court, which stated in an October
27,2010 order that he could not file any collateral attack on the 1986 conviction without their
permission. Chief Justice Jean Toal (for the court) stated that the 1982 State Hospital records of
RK’s torture and abuse should be unsealed so that he can show that “suffering from untreated
and undiagnosed Post Traumatic Stress Disorder that he was unduly susceptible to being
encouraged by an authority figure to enter a plea to offenses he was not guilty of due to his fear
and intimidation grounded in his abuse at the State Hospital and no evidence existed then or now
to show that RK should have been charged or indicted and his first two strikes are the result of
police misconduct by contacting a represented defendant without counsel present despite specific
instructions not to do so, and presenting false evidence to the magistrate in order to obtain a
warrant and indictment when no proof existed to connect him to the crimes and he only pleaded
guilty due to his PTSD and fear of authority figures as a result of the documented torture and
abuse he suffered while at the State Hospital. The court records of Robert K. v Robert Bell et al
Establish that eight (8) children were tortured and abused. Two committed suicide within three
years ot suftering the abuse, two are now serving life sentences. The status of the other four is
unknown. RK was never treated or diagnosed and, more importantly, was never given a mental
evaluation prior to his coerced 1986 plea. 7

[n the interest of justice, RK is seeking to have his 1986 plea vacated to remove two of the three
strikes under the three strike Life Without Parole law. He has served seven (7) years on the 1986
plea and had served fifteen (15) years on the 1998 trial for Second Degree Burglary. In all he has
served over twenty-three (23) years and has paid his debt to society without question. However,
the torture and abuse he suffered as a child has never been addressed and should play a key role
in his being resentenced. Since the S.C. Supreme Court has “estopped” RK from an appeal
without their permission, RK seeks to have an attorney: procure his mental health records from




the State Hospital that are sealed as well as his SCDC mental health records; prepare a petition
asking the S.C. Supreme Court to allow him assent that he should have had a mental evaluation
before his 1986 plea was accepted based on their recent decision and the fact that his record of
torture and abuse has been sealed and no factual basis was established at plea and no evidence
connects him to the offenses. If you are interested in assisting RK correct a terrible injustice that
began with a child being tortured and abused by the State and culminated in him serving natural
life for offenses that the State has no proof he committed, please contact him or me as follows:

Robert Koon 227826 Harry M Lovelace
Lieber C.I. PO Box 71

PO Box 205 Gaffney, SC 29342
Ridgeville, SC 29472 (864) 838-1381

RK is also seeking Gov. Nikki Haley recommend to the S.C. Parole and Pardon Board that his
sentence be commuted to time served.

In between his 1986 and 1998 sentence, RK earned a paralegal degree from Old Dominion
University in Virginia. However, due to his untreated PTSD and problem as a blackout alcoholic
he could not adapt to society without professional treatment / counseling for his childhood
torture and abuse. Since 1986, RK has continuously protested and fought the coerced plea to no
avail - to no avail because the issue of his mental competency has never been addressed.

" Pt Yol 4,
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June 3, 2012
Re: Miscarriage of Justice in the case of Robert Holland Koon
To Whom It May Concern:

Please find enclosed numerous items of correspondence I have sent to the courts,
solicitors, and the Governor on behalf of Robert Koon. Mr. Koon is serving Life Without
Parole under the ‘three strikes’ law for a 1998 second degree burglary conviction. His
sentence was enhanced from fifteen (15) years to natural life based upon his two previous
1986 convictions. As the victim of his 1986 offense, I have for the past several years

- attempted to help Mr. Koon obtain his freedom as I wil] attest that there is absolutely no

evidence that his second ‘strike’ occurred during the nighttime and should therefore not
be considered a strike under SC law. After a hearing in June 2011, Judge Mark Hayes
denied Mr. Koon’s motion for a new trial on his 1986 conviction, stating in essence that
Mr. Koon should have discovered this fact earlier and failed to address the fact that the
State never had any evidence to even charge much less induce a plea of nighttime
burglary. As part of the plea, Mr. Koon (nineteen years old at the time) received two (2)
strikes at one plea and pleaded guilty to an offense the State can not show even occurred
as there is no evidence of nighttime entry. Mr. Koon has served over fifteen (15) years for
the 1997 office burglary and, without the unjust enhancement; he would be released for
time served.

We are seeking concerned citizens, attorneys, judges, and Christians to petition Solicitor
Barry Barnette to consent to the pending motion for arrest of judgment the Life Without
Parole sentence filed with the trial judge The Honorable John C. Hayes III (York county)
and to allow Mr. Koon to be released to a Christian-based halfway house - possibly
Jumpstart of Spartanburg or Hope House of Greenwood. Mr. Koon has given his life to
God, and, despite the hardships, he has kept his faith in God. Having developed a
relationship with Mr. Koon over the past several years, I believe that he would be a law-
abiding and productive citizen upon his release.

I would encourage all interested persons to contact the following individuals to assist Mr.
Koon in obtaining his release:

Ms. Salley W. Elliott, Office of the Attorney General, PO Box 11549 Columbia, SC
29211. (803) 734-3737. She is the attorney overseeing the appeal.

Mr. Barry Barnette, Solicitor, Seventh Judicial Circuit, 180 Magnolia Street, Spartanburg,
SC 29304. (864) 596-2575. He is the solicitor over the pending motion for arrest of
judgment.



Governor Nikki Haley, Office of the Governor, 1205 Pendleton Street, Columbia, SC
.29201. (803) 734-2100. Gov. Haley could pardon Mr. Koon or at least commute his
sentence. '

Please call and/or write these officials and ask them to review Mr. Koon’s case and
correct what amounts to a travesty of justice. We are also looking for someone who will
create a website to inform the public of Mr. Koon’s situation. No citizen should be
subjected to Life Without Parole when there is no evidence to support the underlying
offense and evidence of courts refusing to render equal justice under the law.

If you would like further information or have any questions, please contact me:

Harry M. Lovelace
PO Box 71
Gaftney, SC 29342

Or

Robert Koon 227826
MCI

386 Redemption Way
McCormick, SC 29899

Very B Riards, )

Harry M. Lovelace

Enclosures (Copies of):
- Letter to Governor Sanford
- Affidavits (2) April 8, 2010 and March 7,2012
’ - Letter to Judge J. Mark Hayes II (January 6, 2011)
- Letter to Detectives Skinner and Weaver
- Letter to Solicitor Barry Barnette (January 6, 2011)
- Letter to Solicitor Barnette (August 4, 201 1)
- Letter to SC Parole and Pardon Services (cover letter for this letter)
- Jumpstart info sheet
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Governor Mark Sanford Harry M. Lovelace
Office of the Governor 31 Bo Lane

PO Box 12267 Gaffney. SC 29342
Columbia. SC 29211 (864) 838-1381

Re: Commutation of Sentence - Robert Holland Koon

Dear Governor Sanford.

Fam writing as the victim in Mr. Koon's 1986 conviction. which is sct forth in the attached fetier
to the Attorney General of South Carolina. This conviction was obtained bv police presenting
ansuvsiantiated information to the magistrate and the grand jury. wherein they stated that the
offense occurred at night when in fact the offense of a break-in of an unoccupied vuiiding i
insurance agency) occurred between 5:00 pm March 28. 1986 and 9:00 am March 29, 1986
thereby leaving several hours of davlight when this offense could have occurred.

In rescarching this case. it appears that the police made unfounded claims to the magistrate to
obtain a warrant which resulted in the nineteen year-old defendant’s guilty plea to two strikes in
one guilty plea. Koon v. State (March 2007 SC Supreme Court). As the victim. | do not
condone and stand firmly against such actions. and I ask you to commute his 1986 conviction for
Second Degree Burglary (Nighttime) to Third Degree Burglary which would allow the [t
Without Parole sentence to be reduced to time served. I believe that Mr. Koon's case 1s o
miscarriage of justice to which he has served over twenty years. and | hope vou will agree that he
has paid his debt to societv. The attached letter to the Attorney General sets forth the relevant /
facts. but the bottom line. as the victim. | ask the Governor to revicw the facts of this case and
commute Mr. Koon’s sentence to time served to correct this injustice so that this man does no
spend the rest of his life in prison

Please contact me 17 vou have any questions [ thank vou for in advance for your consideration ol
this request.

l)nqnnn}ﬁ;}wm
FLESPITI T

%/77 ,

L

Harry M. Lovelace

With Attachments

Cc: Honorable J. Mark Hayes 1. Circuit Court Judge
Chief Justice Jean Toal. SC Supreme Court
Professor Patrick Flvnn. USC Law Scheol
Hon. Brandi McBee. Cherokee County Clerk of Court
Governor Mark Sanford
Ray E. Thompson. Ir.. Attorney At Law
Trey Gowdy. 7" Circuit Solicitor’s Office
60 Minutes. CBS
The Gaffney Ledger



Mr. C. David Baxter, Chair

SC Board of Paroles and Pardons
PO Box 50666

Columbia, SC 29210

June 3, 2012

Dear Mr. Baxter,

Mr. Robert Holland Koon is serving a Life Without Parole (LWOP) sentence. As you can
see from the enclosed letters that [ have sent to numerous officials, Mr. Koon’s sentence
has been enhanced by prior convictions that the State can not show occurred, i.e.
Nighttime burglary. As the victim of the 1986 break-in, I can assure you that nobody
could prove that the crime occurred at night. [ am requesting as the victim of Mr. Koon’s
second strike, that you would commute his 1998 conviction from LWOP to a maximum
of fifteen (15) years. Mr. Koon’s 1998 conviction is for breaking into the Cherokee
County probation office, so if this creates a conflict with this board’s ability to fairly
consider commutation of Mr. Koon’s sentence then please forward this request for
commutation to the Governor’s office. A severe injustice has been done to give this man
LWOP for an office break-in when the predicate offense can not be deemed worthy of
any trust, as the victim even I can not say the offense (1986) occurred at night. Mr. Koon
has served over fifteen years (date of offense February 1,-1997) and should be considered
for commutation of his sentence. Mr. Koon plans to enter the Jumpstart faith-based
program upon his release. As the victim, I make this request.

Please contact me in regards to this petition:
Harry M. Lovelace

PO Box 71

Gaffney, SC 29342

P: (864) 838-1381

Kindest RBegards

Gy,

Harry M. Lovelace



Mr. Barry Bamette Harry M. Lovelace
Seventh Circuit Solicitor 31 Bo Lane

180 Magnolia Street Gatfney, SC 29340
Spartanburg, SC 29306 (864) 838-1381

August 4, 2011

Re: Resentencing of Robert Holland Koon

Dear Mr. Barnette,

Under the provisions of the Victim Bill of Rights, I would request as Solicitor that you
carefully review the case of State v Robert Koon 86-GS-11-289 in which Mr. Koon was
indicted for Second Degree Burglary when the State did not have any proof the offense
occurred at nighttime as required by 16-11-312 (b) 3) SC Code of Laws (10R6).
According to Mr. Koon, he entered a plea as part of a package plea deal in 1986 not
knowing that he would receive two strikes at the one plea. Koon v State 643 SE2d 680
(2007). The offense that constitutes the ‘second strike’ was my family’s insurance agency
Cudd-Lovelace Agency, and as the victim, I would respectfully ask you to allow the 1986
conviction to be reduced to Burglary Third Degree so that Mr. Koon can be resentenced
from Life Without Parole to twenty years for his 1998 conviction for a subsequent
Second Degree Burglary. 98-GS-11-650. Koon v State Supra.

It is my understanding that the State prosecuted this individual for a nighttime burglary
without any proof of Corpus Delecti of the nighttime element, and I feel as the victim that
a grave injustice has been done to this man where the State can not show his second
strike offense ever occurred. As a citizen of this state, | am opposed to the fact that Mr.
Koon was prosecuted for nighttime entry of the insurance office (in which nothing was
discovered to have been stolen) when no proof exists that it occurred at night, only that it
occurred sometime between 5:00 pm March 28, 1986 and 9:00 am March 29, 1986.

[ would like to meet with you to discuss this matter with you in person at your earliest
convenience. | may be reached at (864) 838-1381. Thank you in advance for your

consideration of this request.

Harry M. Lovelace

Cc: The Hon. J. Mark Hayes IiI
Mr. Robin File, Assistant Solicitor
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The Hon. J. Mark Hayes. 1 Harry M. Lovelace
180 Magnolia Street 31 Bo Lane )
Spartanburg, SC 29306 Gaffney, SC 20340

(864) 838-1381

January 6, 2011

Re: Robert Holltand Koon
State v. Robert Koon 86-GS-11-289 Rule 29 (b) SCR.Crim.Pro.

Dear Judge Haves,

I am enclosing a letter to Seventh Circuit Solicitor Harold W. Gowdy, I regarding the
Rule 29(b) referenced above. As stated in the letter, I am requesting a status conference
between you, Mr.-Barnette, Mr. Koon, and myself for the sole purpose of determining
whether the 1986 Second Degree Burglary (violent nighttime) should be reduced (o Third
Degree Burglary (no nighttime) and the possibility of reducing Mr. Koon’s sentence to
the statutory maximum of twenty years.

I would very much appreciate your assistance in arranging this conference as soon as
possible. Please contact me at the phone number above to advise or if you have any

questions.

Respgettully

{

Harry M. Lovelace

Ce Mr. Barry Barnette, Seventh Circuit Solicitor
Mr. Michael Moran,
Mr. Holman C. Gossett, Attorney at Law
I'he Hon. Roger L. Couch
The Hon. Gary E. Clary
Mr. Ray E. Thompson, Attorney at Law
Mr. Gary P. Mallard, Attorney at Law
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The Hon. J. Mark Hayes, II Harry M. Lovelace
180 Magnolia Street 31 Bo Lane
Spartanburg, SC 29306 Gaffney, SC 29340

(864) 838-1381

January 6, 2011

Re: Robert Holland Koon
State v. Robert Koon 86-GS-11-289 Rule 29 (b) SCR.Crim.Pro.

Dear Judge Hayes,

[ 'am enclosing a letter to Seventh Circuit Solicitor Barry Barnette regarding the Rule
29(b) referenced above. As stated in the letter, I am requesting a status conference
between you, Mr. Barnette, Mr. Koon, and myself for the sole purpose of determining
whether the 1986 Second Degree Burglary (violent nighttime) should be reduced to Third

Degree Burglary (no nighttime) and the possibility of reducing Mr. Koon’s sentence to
the statutory maximum of twenty years.

[ would very much appreciate your assistance in arranging this conference as soon as
possible. Please contact me at the phone number above to advise or if you have any
questions.

Respecifully,

Harry M. Lo.velace

Cc: Mr. Barry Barnette, Seventh Circuit Solicitor
Mr. Michael Morin, Assistant Solicitor
Mr. Holman C. Gossett, Attorney at Law
The Hon. Roger L. Couch
The Hon. Gary E. Clary
Mr. Ray E. Thompson, Attorney at Law
Mr. Gary P. Mallard, Attorney at Law

|
i
|



Mr. Barry Barnette, Solicitor Harry M. Lovelace

Office of the Seventh Circuit Solicitor 31 Bo Lane

180 Magnolia Street Gaffney, SC 29340
Spartanburg, SC 29306 (864) 838-1381
January 6, 2011

Re: Robert Holland Koon
State v. Robert Koon 86-GS-11-289 Rule 29 (b) SCR.Crim.Pro.

Dear Mr. Barnette,

As the victim in the above referenced case, it is my sincere desire that Mr. Koon’s 1986
Second Degree Burglary conviction 86-GS-11-289 Cudd-Lovelace Insurance Agency
(3/28/1986) be reduced to Burglary Third Degree which will allow him to be sentenced
to twenty years on his 1998 conviction for Second Degree Burglary 98-GS-11-650 rather
than have him serve Life Without Any Possibility Of Parole (LWOP). It is clear to me
that the police did not provide sufficient evidence to the magistrate that this offense
definitely occurred at nighttime. See State v. Smith 493 S.E.2d 506 (Ct. App 1997).
While it is not my place to accuse the detectives or solicitor of falsely swearing under
oath, a very serious allegation indeed and I would not impugn their character in doing so.
the evidence in this case does indicate that the nighttime element was misrepresented (to
the magistrate and the Grand Jury) as stated previously in my affidavit when I contend
that it occurred between 5:00 pm on March 28, 1986 (office closing time) and 9:00 am
March 29, 1986, when the break-in was discovered. Therefore, it is impossible to swear
under oath that this offense occurred at night; it could have just as easily occurred in the
intervening daylight hours that were available between 5:00 pm and 9:00 am. I have
submitted affidavits to the Attorney General and Judge Hayes in regards to these facts.

As a victim, a citizen, and a Christian, | am very upset and opposed to the fact that Mr.
Koon is in jail for LWOP based on unsubstantiated evidence on my behalf as the victim.
Further questions arise about the reliability of the evidence in the fact that a break-in at an
adjacent location (Stylette Salon), alleged to have occurred at the same time, did not
allege a nighttime element and was therefore held by the Supreme Court to at most be
Third Degree Burglary and was vacated by Order Koon v. State 595 S.E.2d 456 (2004).
As the copies of the enclosed warrants attest, both warrants allege “on or about”, but with
differing dates. If the dates themselves are uncertain as stated on the warrants, how can
the assertion of nighttime element not also be called into question? This unsubstantiated
allegation of nighttime on the Cudd-Lovelace warrant resulted in Mr. Koon’s “second
strike” and his current sentence of LWOP would not have applied had he been convicted
of the same offense as Stylette. It is my understanding that without the nighttime
allegation in the Cudd-Lovelace warrant (number 540173), Mr. Koon would be eligible
to receive a twenty year sentence on his 1998 conviction-upon resentencing. With credit -
for time served, he would have already completed or nearly completed his sentence. |
therefore believe that a miscarriage of justice has resulted in a LWOP sentence for a
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property offense with no theft included, and from my research, it is the solicitor’s duty to
correct this misrepresentation of the facts,

I'strongly and humbly request your urgent attention in correcting this injustice. Thank
you for your time and ] eagerly await your response,

Respeetfully,

Harry M. Lp\'/elace

Cc: The Hon. J. Mark Hayes, 11, Circuit Court Judge
Mr. Michael Morin, Assistant Solicitor
Mr. Holman C. Gossett, Attorney at Law
The Hon. Roger L. Couch
The Hon. Gary E. Clary
Mr. Ray E. Thompson, Attorney at Law
Mr. Gary P. Mallard, Attorney at Law
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February 1, 2008

The Honorable J. Mark Hayes III
Spartanburg County Courthouse
180 Magnolia Street
Spartanburg, SC 29304

Dear Judge Hayes,

My letter concerns the matter of inmate Robert Koon’s conviction of burglary for a
break-in occurring in March, 1986 and the resulting life sentence under the “three strikes”
law. It is my understanding that the severity of Mr. Koon’s sentence is predicated upon
the allegation that the burglary occurred at “night” and that, in the absence of an
assignment to that time of day, a more lenient sentence would have been imposed.
Assuming that is correct, please permit me to address a few points regarding this matter.

First of all, I do not know Mr. Koon personally and my only connection to this case is
that I was an employee of Cudd-Lovelace Agency, location of the break-in, at the time it
occurred. I did not discover or report the break-in to the authorities; unfortunately, the
gentleman who did, Mr. J.D. Cudd, is now deceased. My recollection of details about the
break-in and the subsequent investigation is diminished by the length of time since the
event occurred and the fact that my father had passed away a couple of weeks prior to the
break-in. Therefore, I can not present any concrete evidence to refute the allegation that
the crime occurred at “night time”. [ am, however, familiar enough with the routine of
opening and closing the office that I can provide a time frame which might, at the least,
bring in to question whether or not the break-in had to have occurred at “night”. For years
prior to and subsequent to the break-in, Cudd-Lovelace Agency had posted hours of
operation as 9:00am to 5:00pm Monday, Tuesday, Thursday, and Friday, and 9:00am to
12:00pm on Wednesday. The staff normally arrived at the office no earlier than fifteen
minutes before opening (8:45am), and typically closed the office no later than 5:15pm. It
would have been very unusual for an employee to arrive before 8:30 am or close later
than 5:30pm on any given day. I do not know what specific times are used to define
“night time” in this case, but I would confidently testify that the break-in could have
occurred anytime between the hours of 5:30pm March 28, 1986 and 8:30am March 29,
1986. I believe a retrieval of the investigation report will show an initial contact time
from Mr. Cudd that is consistent with the time frame that I have referenced.

It is not my place to question the validity of a sentence rendered by the court, and my
opinion rightfully has no bearing on the matter. With that stated, I believe the
consequences of the conviction of a “night time” burglary are too severe when so much
apparent uncertainty exists as to when the break-in actually occurred. If the provision of
my information helps to broaden the time frame in which the break-in could have
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occurred and bring in to question the validity of the “night time burglary” charge, then |
will gladly testify to that effect.

I welcome any comments you may have in response to my letter and will avail myself of
the court as needed.

Respectfully yours,
Harry M. Lovelace
Cc: Mr. John Mcintosh, Deputy Attorney General

Mr. William Winter, Esq.
Mr. Robert Koon



Mr. Robin File, Asst. Solicitor Harry M. Lovelace

7" Circuit Solicitor’s Office 31 Bo Lane

180 Magnolia Street Gaftney, SC 29340
Spartanburg, SC 29306-2359 (864) 838-1381
April 14, 2011

Re: State v. Robert Koon 86-GS-11-289
Article 1, Section 24 SC Constitution (Victim’s Bill of Rights) and pending Rule 29
(b) SC Rules Crim.Pro.

Dear Mr. File,

I am the victim in the March 28, 1986 Second Degree Burglary of Cudd-Lovelace
Agency to which Mr. Koon (based upon my affidavit) has filed for a motion for a new
trial based on after discovered evidence. Rule 29 (b) SCR Crim Pro.

First, I would like to formally request, as victim per Article 1, Section 24 paragraph 11
(of Victim’s Bill of Rights) “a reasonable disposition in this case”, that Second Degree
Burglary (Nighttime) be reduced to by consent of the Solicitor’s office to third Degree
Burglary (no Nighttime). As based upon the facts of this case (and my affidavit), the state
did not have any evidence to even allege a nighttime burglary occurred at all. It seems the
Police Detective Richard Weaver, who signed the warrant made a mistake in alleging
nighttime on our (Cudd-Lovelace) side of the building while the opposite side of the
duplex (Stylette) did not allege nighttime. It is clear that the break-in of both sides of the
duplex occurred at the same time, yet the alleged different offense date — 28" for Cudd-
Lovelace (with nighttime) and 29" for Stylette (no nighttime).

Mr. Koon should have never been charged with Nighttime offense as there was no proof
Aliunde of the Corpus Delecti as required by State v. Smith 493 S.E.2d 506 (SC App
1997) and State v. Osborne 516 S.E.2d. 201 (1999). As the victim, I believe that I have a
constitutional right per. Art.1, Sect. 24, Para. 11, to seek a “reasonable disposition” to
have Mr. Koon’s charge reduced to Third Degree Burglary 16-11-313. As a citizen, a
Christian, and the victim, I believe it is my duty to request this reduction. I contend
Justice requires this reduction as offense occurred sometime between 5:00pm on March
28, 1986 (office closing time) and 9:00 am March 29, 1986 with no proof that it occurred
at night.

Secondly, per Art. 1, Sect. 24, Para.8 of Victim’s Bill of Rights, I am formally requesting
“reasonable access” to Solicitor’s file and evidence in regards to the March 28, 1986
break-in of Cudd-Lovelace #86-GS-11-289. Specifically, I would like to be provided
with the proof that this offense occurred at night (Corpus Delecti of Nighttime Burglary).
Please mail this information to me at the above address.



Thirdly, per Art.1, Sect.24, Para. 3, I would respectfully request to be notified of any
“ . hearings and other proceedings in this case in writing ten days prior to the hearing. E.G.
(Rule 29(b)). :

Finally, I would like to formally request a conference with you to discuss the above
matters at your earliest convenience.

Thank you for your time, and I await your response to this letter.

Respectfully,

Harry M. Lovelace

Cc: The Hon. J. Mark Hayes, II, Circuit Court Judge
Mr. Russ Racine, Attorney at Law
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RULE 15. AMENDEQ AND SUPPLEMENTAL PLEADINGS

15 (a) Amendments. a party may amend his pleading once as a matter of
course at any time before or within 30 days after a responsive pleading is served
or, if the pleading is one which no resgonsive pleading is required and the action
has not been placed upon the trial roster, he May SO amend it at any time within
30 days after it is served. Otherwise a party Mmay amend his pleading only by leave
of court or by written consent of the adverse party; 'and leave shall be freely
given when justice so requires and does not prejudice any other party. A party

response to the original pleading or -within fifteen days after service of the
named amended pleading, whichever period may be the longer, unless the court
otherwise orders.

by the pleadings are tried by express or implied consent of the parties, they
shall be treated in all respects as if they had been raised in the pleadings. Such
amendment of the pleadings as may be necessary to cause them to conform to the

time, even after Judgment; but failure so to amend does not affect the result of
the trial of ‘these issues. If evidence is objected to at the trial on the ground
that it is not within the issues made by the pleadings, the court may allow the

the court that the admission of such evidence would prejudice .him in maintaining
his action or defense upon the merits. The Court shall upon motion grant a
continuance reasonably necessary to enable the objecting party to meet such
evidence. In the event the Court should try issues not raised by the pleading, it
shall state in the record all such issues tried and the reason thereof. :

\é;&S (c) Relation Back of Amendments. Whenever the claim or defense
asserted in the amended pleading arose out of the conduct, transaction or
occurrence set forth or attempted to be set forth in the original pleading, the
amendment relate back to the date of the original pleading.

An amendment changing the party against whom a claim is asserted
relates back if the foregoing provision is satisfied and, within the period
provided by law for commencing the action against him the party to brought in by
amendment (1) has received such notice of the institution of the action that he
will not be prejudiced in maintaining his defense on the merits, and (2) knew or
should have known that, but for a mistake concerning the identity of the: proper
party, the action would have been brought against him. '

15 (d) Supplemental Pleadings. Upon motion of a party the court may,
upon reasonable notice and upon such terms as are just, permit him to serve a
supplemental pleading'setting forth transactions or occurrences or events which
have happened since the date of the pleading sought to be supplemented, whether or
not the original pleading is defective in its Statement of a cause of. action or
defense. If the court deems it advisable that the adverse party plead thereto, it

shall order, specifying the time therefor.
15(a) Dockside Ass'n v. Detyens, Simmons & Carlisle, 297 s.c. 91,

374 S.E.2d 907 (ct. App. 1988) upon remand to the trial court a party

could amend the complaint to allege new matter or join party.

~~




15(b) Amendment's to conform to the evidence even after judgment.
Arnold v. State, 309 s.C. 151, 420 S.E.2d 834 (1992): Pobl v. Pool,
329 s.C. 324, 494 S. .2d 820 (S.C. 1998). '

15(d4) party moving to file and serve supplembntél complaint was not

I

required to present evidence in support 'of his allegation at hearing

or supplementation. Td ,{/d/el’ v. F/ﬂr«éﬁdﬂM 7(/46]5&“/'”4

234 5., 552, s3) 5w 1573 €S C1997) :
15(d) reguires leave of thé court Helm V. Helm, 289 S.C. 169, 345
S.E.2d 720 (s.C. 1986 )

15(b) ILf an issue not raised by the pleadinyg 1s tried by express oOr
implied consent of the parties, the Court may permit amendment of the
pleading to reflect the issue-

15(b) There is no 'time 1imit for amendments O conform to the
evidence, and they may be made at any time the trial court has
jurisdiction of the case, even aftgr judgment. However. the
amendment at that point conforms fhe pleading to teh evidenée and is

not a means of asserting new and different claims. Arnold v. Statey

WWW




Honorable Brandi McBee
Clerk of Court

PO Drawer 2289

Gaffney, SC 29342

Robert Holland Koon V. State
06-CP-11-513
Supplement to Rule 60 (B) 1)

Ms. McBee,

Please find enclosed supplement to Rule 60 (B) 1) with Affidavits of Robert Koon
and Harry M. Lovelace with Proof of Service upon the Attorney General. A copy
has been sent to Hon. J. Mark Hayes, I1.

As Always, Thank you.

i

Robert Holland Koon, Pro Se
MCl1

386 Redemption Way
McCormick, SC 29899

Cc: Suzanne H. White
Hon. J. Mark Hayes, 11



State of South Carolina)

County of Cherokee ) Court of Common Pleas
) #06-CP-11-513
)
)
Robert Holland Koon, ) Supplement to Rule 60 (B) 1)
Applicant ) SCRCP.
V. )Motion to Set Aside Judgement (filed 6/8/10)
)
State,
Respondent

The Pro Se Applicant would hereby move to supplement the Rule 60 (B)1) motion
pendin;g before this Honorable Court, as follows:
Applicant asserts based upon Mistake, Inadvertence, Surprise, or Excusable Neglect
He is entitled to Relief from Judgment, as sct forth,

* Rule 60 (B) (1)*
Applicant Pro Se asserts he committed a Mistake in failing to set forth the Affidavit
of victim Harry M. Lovelace to the court during his PCR hearing January 18, 2008.

(However, said Affidavit did not become available until April 8,2010).

This Affidavit of Harry M. Lovelace shows that neither J.D. Cudd nor original “Mr.
Lovelace” (Loyd H. Lovelace) was available at the time of trial and/or first PCR
hearing October 1987. It was not discovered until recently that Loyd H. Lovelace

and Harry M. Lovelace were two different persons. It was believed that “Mr.

Lovelace” (Loyd H. Lovelace) was deceased, which he was. Harry M. Lovelace’s
Affidavit as set forth in the Rule 60 (B) 1) shows that the police did not (and could

not) have probable cause to obtain an Arrest Warrant for Nighttime Burglary pur



16-11-312 (B) of Cudd-Lovelace Agency, as offense was not discovered until 9:00 am

March 28, 1986 following closing at 5:00 pm March 28, 1986. And this was not

disclosed to defense (Affidavit of Koon). This is consistent with Koon v. State 595
SE2d 456 (2004) where the other side of the same duplex did not allege Nighttime
and was reversed by Supreme Court due to lack of Nighttime element (see Original
Rule 60 (B) 1).

The existence of Harry M. Lovelace statement was not discovered through *“due
diligence” as two “Mr. Lovelaces” existed — Loyd H. Lovelace and Harry M.
Lovelace. It was not until within one yea.r of the filing of the PCR 06CP11513 the

existence of the second “Mr. Lovelace” (Harry M. Lovelace) was discovered and

this is a critical aspect of this case, not heretofore recognized by the Court in its

Order, due to Mistake @ 60 (B) 1).

1)) * Prosecutorial Misconduct *

In United States Supreme Court case Banks v. Dretke 125 SCT 1256 (2005) citing

Giglio v. US , Napue v. Illinois, Mooney v. Holohan US Sup CT (1935) “the knowing

use of perjured testimony is incompatible with rudimentary demands of due
process”. Id. (Prohibits Knowing Use of False Testimony).

The Arrest Warrant and Indictment that set forth Under Oath that this offense
occurred at Night (to cause it to be Second Degree Burglary 16-11-213 (B) as
opposed to Third Degree Burglary 16-11-313) was a Known False Averment by

Government. Where, years later, through happenstance, a second “Mr. Lovelace”

appears to offer Affirmative Proof that despite a Warrant alleging Under Oath (and



an Indictment) that this offense occurred at Nighttime.
The Police/Solicitor knew that Break-In was not discovered until 9:00 am the

following day. Thus, NO one can sav this offense occurred at Night. This is

Prosecutorial Misconduct.

m) * Brady Violation *

The Police, by extension, knew when this crime was reported March 29, 1986 at 9:00

am, and in violation of Gibson v. State 514 SE2d 320 (1999) failed to disclose same.

Thus, a material factual dispute exists to preclude Summary Judgment of this

Brady Violation that would render Plea Involuntary if Proven pur Anderson v.

Liberty Lobby 477 U.S. 242,248 (1986). This issue can not be summarily dismissed

without a hearing as this evidence was in Possession of Police, Favorable to Accused

and Withheld by the State and Material to Nighttime Element, and False Evidence

in re: to Nighttime Element presented to Magistrate/Grand Jury.

(IIT) ' * Ineffective Assistance of Counsel®

Cronic v. US
The Affidavit of Mr. Lovelace opens the door to the third claim that trial counsel
was ineffective pur Cronic v. US 104SCT 2039 (1984) as this Affidavit is Affirmative

Proof trial counsel conducted No investigation into Nighttime Element in order to be

able to advise his client whether (or not) to plea to Second Degree Burglary
(Nighttime) or Third Degree (No Nighttime). This is proof in support of Original
PCR Allegation 87-CP-11-103 that trial counsel failed to investigate. Pur 17-27-20

(A) 4) Interests of Justice requires Applicant be heard on this allegation.



* Affidavits*

In accord with Bowers v. Bowers, 403 SE2d 127 (SC App1991) I Movant (pur to
Rule 60 (B)) seeking to have Judgment set aside has burden of presenting evidence
proving facts essential to entitle him to Relief. Such evidence is usually proved by
Affidavits. 1d.

Applicant asserts that due to his Pro Se status coupled with his mistake in failing to
present the Affadavit of the Harry M. Lovelace at the PCR with a citation of how
the mistake of two “Mr. Lovelaces” caused confusion in the presentment of these
issues, this Court should set aside the Judgment pur to Rule 60 (B) 1) and allow
Applicant a Hearing upon,

(A) Prosecutorial Misconduct in sctting forth Under Oath to obtain a (1) Warrant

(2) Indictment that 86-GS-11-289 occurred at Nighttime when No Evidence has ever

existed to show when this offense occurred.

(B) Brady Violation,
Police withheld Favorable Evidence material to Nighttime Element rendering please

involuntary pur Gibson v. State.

(C) Ineffective Assistance of Counsel pur Cronic v. US, Re: Failure to investigate
Nighttime Element. Ard v. Catoe (SC 3/07).
Applicant secks a Hearing upon the same.

Respectfully,

Robert H. Koon
MCI .
McCormick, SC 29899



AFFIDAVIT
Robert Koon V. State of SC 06 CP 11 513

I, Harry M. Lovelace, hereby give the following statement freely and voluntarily that is
true and correct, under oath:

I was an employee of Cudd-Lovelace Agency in Gaffney, SC in March 1986. I recall that a
break-in occurred at the office location between the close of business on Thursday, March
28,1986 and the opening of the office on Friday, March 29, 1986. The break-in was
discovered by Mr. J.D. Cudd who was assisting the staff of the office at the time. Mr. Cudd
is now deceased. My recollection of details about the break-in and subsequent investigation
is diminished by the length of time since the event occurred and the fact that my father had
passed away a couple of weeks before the break-in. There is some question as to when the
break-in occurred and whether or not it would necessarily be considered a “night time”
event. I can not present evidence to refute the allegation that it occurred at “night time”;
however, I am familiar enough with the routine of opening and closing the office that I can
provide a time frame which might, at the least, bring into question whether or not the
break-in had to have occurred at “night”. For years prior to and subsequent to the break-
in, Cudd-Lovelace Agency had posted hours of operation of 9:00 am to 5:00 pm Monday,
Tuesday, Thursday, and Friday, and 9:00 am to 12:00 pm on Wednesday. The staff
normally arrived no earlier than fifteen minutes before opening (8:54 am), and typically
closed the office no late than 5:15 pm. It would have been very unusual for an employee to
arrive before 8:30 am or close later than 5:30 pm. I would confidently testify that the
break-in could have occurred anytime between 5:30 pm March 28, 1986 and 8:30 am
March 29, 1986. I believe that an examination of the investigation report will show an

" initial contact time from Mr. Cudd that is consistent with the time frame I have referenced.

My position is that the break-in may very well have occurred during a time period other

than “night time”.
Fl%: AVIT sayeth not

'Harry’M. Lovelace Daytime Phone: 864-838-1381
Cc: Henry D. McMaster, State Attorney General
Hon. J. Mark Hayes II, Judge

Sworn and Subscribed before me this 8 day of April, 2010.
My Commission expires:

CFoumdi “ éw,@u/ 1)28/i7

Notary Public




AFFIDAVIT

I, Harry M. Lovelace, hereby give the following statement freely and voluntarily
that is true and correct, under oath:

The first statement pertains to my attempts to obtain a viable address and phone
number for Richard F. Weaver. It is my understanding that Mr. Weaver was the
detective who lead the investigation of the break-in at Cudd-Lovelace Agency in
March 1986 and Robert Koon believed that his testimony could assist in Mr. Koon’s
29(b) hearing and he requested that Mr. Weaver, since retired, be located and
subpoenaed. Mr. Koon was advised by his legal defense that Mr. Weaver could not
be located and was therefore unavailable to provide testimony.

Mr. Koon subsequently requested that I try to contact a private investigator to
locate Mr. Weaver. I asked an associate at work if he happened to know Mr.
Weaver and he said remembered him and that his wife’s name was Carla. With that
item of information, I conducted an internet search on PublicRecords.com, and was
able to locate three possible addresses and a phone number in less than thirty
minutes from the time I began the search.

The second statement is my attestation that part of the structure that was broken
into in March 1986 was an apartment, i.e. dwelling. The structure is a triplex that .
included the space leased to Cudd-Lovelace Agency, the business that I managed in
March 1986. It is my understanding that the fact that a dwelling was located in the
structure could have a material impact on Mr. Koon’s case as in the decision by the
SC Supreme Court in Koon v State (2004). Again, this structure was an apartment
dwelling with an office and salon contained therein.

Further AFFIDAVIT sayeth not

oy

Harry M. Lovelace Daytime Phone: 864-838-1381

Sworn and Subscribed to me on this 7" day of March, 2012.
My Commission expires:

mda B Loy, L1-A8- 801

Notary Public




State of South Carolina )

County of Cherokee ) Court of Common Pleas
) #06-CP-11-513
In the Court of Common Pleas
)
)
Robert Holland Koon, ) Affidavit of Applicant Robert Koon
Applicant ) In Support of Rule 60 (B)
V. )
)
State,
Respondent

The Affidavit Robert Holland Koon 227026 does attest and affirm I received the Order of
Dismissal by US Mail, at MCI McCormick, SC 29899 on May 14, 2010.

The Rule 60’(B) i1s being filed by applicant on today’s date of June 2, 2010 after
photocopying services to bring the 60 (B) into proper form (1) to be served/filed in
accord with the rules of court. (2) That on April 8, 2010, I received the affidavit of Harry
Lovelace that I did not have access to at the time of the state’s motion to dismiss January
18, 2008. (3) Had I known that the Nighttime element could not be proved by the state,
and the statement to the contrary in the Arrest Affidavit being speculation as to the time
this offense allegedly committed (e.g. Nighttime) and knowledge of statement from the
victim that offense was discovered at 9:00 am on March 29, 1986 and office had closed

the previous day at 5:00 pm, I would not have pled guilty to the Nighttime element

period (which would have caused State to charge Third Degree Burglary) as was charged
in the other side of the duplex Stylette Salon Wa.rr: 86GS 11290 3/29/68 (which did not
allege Nighttime) was reversed by Supreme Court Koon v. State, 595 SE2d 456, 457
(2004).

(3) The State did not pur to Brady disclose this favorable evidence to me or my counsel

and this strategy to reduce charge to Third Degree Burglary was not discussed (by the



failure of State to comply with Rule 5, Brady). We did not know the March 28, 1986
allegation was not discovered until 9:00 am on March 29, 1986. Had I known of this
statement, [ would not have pled guilty.

(4) The discovery of this evidence pur. 17-27-45 (¢) within one year of the filing of the
PCR was through fact my mother Sarah Kobn (deceased) went to the same church as the
Cudd family and the time of discovery of offense was relayed to me and | investigated
and discovered Mr. J.D. Cudd (deceased) worked with the son of his partner Mr. Loyd
Lovelace (who died before the offense) and the son Mr. Harry Lovelace was the Lovelace

who was witness to the time of discovery of offense.

(5) Had T known State could not possibly prove Nighttime or the Intent to Commit a

Crime (none committed within offense) I would not have entered a plea to Nighttime, or
Second Degree Burglary period.
(6) I have exercised extreme diligence and failure to submit affidavit was due to mistake,

etc. pur Rule 60(B) and the Pro Se status.

Under Oath I Do So Swear,

Robert H. Koon

MCI
McCormick, SC 29899



Hon. Brandi McBee Robert Koon
Clerk of Court 227026
Cherokee County MCI
McCormick, SC 29899

Robert Holland Koon V. State
06-CP-11-513

Brandi,

Please find enclosed a Rule S9(E) Rule 60 (B) 1) In the above case alone with the
attachments and proof of service on Attorney General. A copy has been sent to Judge
Hayes.

Please send me a clock copy which I have provided.
Thank you.

Robert Koon



State of South Carolina )

County of Cherokee ) In the Court of Common Pleas
) #06-CP-11-313
In the Court of Common Pleas
)
)
Robert Holland Koon,
Applicant ) Rule 60 (b) 1)
V. )
) Motion to Set Aside Judgment, SCRCP 60B) 1)
State,
Respondent

The Applicant who has appeared Pro Se throughout these proceedings asserts that there

are several substantial factual matters and legal contentions that were either taken out of

context, misconstrued or omitted in the final order (FN1)

This PCR was heard before the Honorable J. Mark Hayes 11 on January 18, 2008 upon the
states motion to dismiss per Rule 12 (b)6, 56 SCRCP. A conditional order was received

by Applicant and Applicant’s direct obiections to the conditional order were filed with
the court.

(FN 1) The Judgment was not received by Applicant until

The court, Hon. Judge Hayes returned the objections with a letter that the objections
could be considered at a later point. (Letter and Objections Attached)

The Applicant has yet, at the time of this motion, to receive a final copy of the order
denying PCR relief on # 86-GS-1 1-289. On April 14,2010, Honorable Ms. Brandi
McBee, Clerk of Court Cherokee County, sent order restricting future filings 07-CP-11-
208 PCR Order 07-CP-11-208 and while order denying PCR relief was referenced, it was

not within the envelope received (clerical error). Applicant has again requested the Clerk



of Court to provide a copy of the order (06-CP-11-513). The Applicant, however, has
been notified orders of dismissal have been signed and filed, and Applicant Pro Se
asserts that “Errors of Fact” exists within the order (FN 2) to wérrant a hearing on the
Rule 60(B)1) motion that applicant advances at this time, as factual issues are in dispute.
SCRP 12 (B)6.

(FN 2) ApplicantA assumes the court’s order unseen by him is that of the conditional order

which was returned to Applicant by the court.

Standard of Review

Motions under Rule 60 (B) 1) are within the trial court’s discretion, and this court (S.C.
Supreme Court) will not reverse the trial court absent abuse of discretion Tri-County Ice

and Fuel Co. v _Palmetto Ice Co. 399 SE 2d. 799 (1990) Coleman v Dunlap 402 SE

2d.181, 183 (Ct Apps 1983)

Rule 60 (B)1) provides that this court may relieve a party from a final judgment or order
if the judgment or order was induced by mistake, inadvertence, surprise, or excusable
neglect. (FN 3)

To justify relieve from judgment, party must establish that he has (1) meritorious defense
and (2) judgment was taken against him by mistake, inadvertence, or excusable neglect.
Complainant does not have to establish that he would prevail but only his defense is

meritorious. Thompson v Hammond, 382 SE 2d, 900 (SC 1989)

In Order to Receive a 60 (B) Hearing

FN 3 Since-learned counsel can be excused for mistake (etc) it is axiomatic that the Pro

Se Litigant should also find protection in 60(B) even more so than counsel. Haines v



Kerner SCT (1972), which held a Pro Se pleadings must be construed liberally for the
broadest possible claim. It is asserted in 60(B) that the court misconstrued some of the

key issues.

In Jenkins v Jones 38 SE 2d. 255 (1940), the power conferred by the code (section) updn
courts to relieve parties from judgments taken against them by their mistake,

inadvertence, surprise, or excusable neglect should be exercised in the same liberal spirit

in which the code was designed in furtherance of justice...Id.

e (Code amended as SCRCP 60 (B) 1)

Applicant attempts to apply rule 60 to prevent a manifest injustice.

Issue Subjudice

Before the Honorable Court is a 1986 conviction # 86 GS 11289 Second Degree Burglary
that reads, “Did in Cherokee County on or about 28" day in March 1‘986 did enter the
dwelling of Cudd-Lovelace Insurance Company without consent and with the intent to

comniit a crime herein, entering in the night time. Upon the warrant affidavit Richard

Weaver (Detective) alleges more specifically that the crime occurred at 217 E. Frederick
Street (Gaffney, SC) on or about March 28, 1986 by kicking the side door open and
entering during the night time, with the intent to commit a felony”.

It must be noted as fact and law of the case that 219 E. Frederick St was the Stylette
Salon which was within the same structure as part of a duplex building with Cudd-
Lovelace, was alleged as March 29, 1986 without a night time element allegation. In
Koon v State, 595 SE 2d. 456 (2004), the S.C. Supreme Court reversed the Stylette
conviction (86 GS 11 290) because it did not con'tain the night time element allegation.

(Again, this is the same structure/building that housed Cudd-Lovelace. See Koon v State



643 S.E. 2d. 680 (2007) (86-289 2" Strike).

Warrants Indictments attached.

Applicant has obtained a sworn affidavit of victim Harry M. Lovelace who affirms under
oath that the offense was discovered around 9:00 am March 29"‘, 1986 which is
affirmative evidence, newly discovered within one year of filing (with only evidence of
trespassing existing) of the PCR 06 CP 11 513.

This affidavit which is attached hereto is direct evidence that the police Det. Richard
Weaver did not have a factual basis to swear out a warrant, under oath, and for probable
cause to arrest, as only evidence of trespassing existed with affirmative evidence that
element of night time could not possibly (much less probably) be proven as set forth in
the afﬁn'native under oath to the magistrate. As victim asserts, the crime could have
happened in the daylight hours between 5:00 pm March 28" and 9:00 am March 29™.
Noting in Koon v State the Supreme Court did reverse the burglary of right side of same
duplex 595 SE 2d. 456, 457 (2004). The police in essence entered a false averment under
oath to obtain a warrant for a night time burglary when no evidence has even existed as to
when the offense occurred. 16-11-312 b) 2) requires that burglary be in night time.
Predicate 17-27-25(c) CWOP offense must allege night time.

In this case, the victim has offered direct evidence the police could not have known the
offense occurred at night. Based upon the arrest affidavit of Richard Weaver (see Grand
Jury witness), the Cherokee County Grand Jury indicted for night time burglary. Sans
evidence of intent to commit crime or night time with again proof of night time element,

_could not possibly even be proven. Thus, a material misrepresentation of the evidence (of



night time) to secure a warrant incal go further obtain an indictment for night time

burglary, which as set forth in the attached affidavit of victim Harry Lovelace of Cudd-

Lovelace, no evidence of night time ever existed, for either the warrant or the indictment.
With no corpus delicti of the night time element, the plea should not have been accepted.
(See 86 transcripts)

The State can not obtain an arrest warrant through an accompanying indictment.for a
night time offense, then induce a plea upon the same. N‘either the U.S. Constitution nor

common law excuses such blatant abuse, when no evidence existed, at that time to

support the night time allegation.

What there is now affirmative evidence upon is that the victim affirms the offense
happened between 5:00 pm and 9:00 am March 28™ and March 29™. That affidavit,
coupled with the law of the case application to Koon v State is affirmative proof a false

averment was made to obtain arrest warrant/ indictment in violation of Gigilo v U.S.

Prohibition of false statements by police in arrest warrants, search warrants, and

indictments are well founded in case law — Gigilo v U.S. Banks v Dretke

It is Applicant’s position that prosecutorial and police misconduct in obtaining the
warrants and indictments and a plea can not be accepted without any proof of the corpus
delicti of intent or night time.

(A) That this was a burglary as opposed to trespassing.

(B) Affirmative proof has been established by the victim Harry Lovelace that there was
no evidence this offense ever occurred at night.

In the post hearing brief (prior to the objections to the proposed order) Applicant gave a



representative sample of how Assistant Solicitor at trial on 1988 conviction (LWOP) had
to concede to the jury that based upon closing time of 5:00 pm and opening time of 9:00
am, the night time element was withdrawn , that element which could not be proven —
night time 16-11-312 b) 2) Koon v State 595 SE 2d 456 (2004). This can be equally
applied to the facts of this case. That sample above with the victim Harry Lovelace’s
affidavit as timely under 17-27-45 (c) as it was discovered within the last year (affidavit
dated April 8, 2010 — see affidavit of Koon).

March 29, 1986 sunset scheduling showing past 8:00 pm, that’s several hours of day light

and the neighboring conviction did not even allege night time 595 SE 2d 457 1d

Hearing

Applicant asserts there are “compelling reasons”’ to reexamine the judgment under Rule
60 B) 1) mistake inadvertence (etc) by Pro SeApplicant who should be afforded a liberal
application of 60 B) 1) as he was Pro Se and as unresolved meritorious issues are
involved, Applicant has a meritous action where he can present Detective Richard
Weaver to show affirmatively the crime had no burglary corpus delicti, no larceny or
evidence of another crime period, and can not be distinguished from a trespassing.

Plus affidavit of victi'm showing that the police had no basis for allegation of burglary or
especially the affirmative proof positive no night time existed opened, under (3) elements
of 17-27-45 (c), An issue of presentment of false representation of fact to magistrate upon
(A) whether it was a burglary or trespassing as no corpus delicti existed.

(B) afﬁrmatidn there was no evidence of night time.

Thus pur to Thompson v Hammond , 382 SE 2d. 900 (SC 1989), Applicant should be

granted leave to be heard in open court upon the issues raised herein, especially in light



of the fact that this court has restricted future filings.
[ verify these facts,
Respectfully,

S/ /Z

Robert Holldnd Koon




State of South Carolina ) -

County of Cherokee ) Court of Common Pleas
) #06-CP-11-513
In the Court of Common Pleas
)
)
Robert Holland Koon, )
Applicant ) Rule 59 (E)
V. )
) Motion to Alter or Amend Judgment
State,
. \
Respondent |

The Pro Se Applicant asserts that this court must alter or amend the j Llcigment pur SC
Rule Civ. Pro. 52 (A) 59(E) and attached 60 (B) 1)

As an initial matter the Applicant swears to the court, under oath and penalty of perjury, |
have n_cﬁ yet received as of this date a copy of the PCR Order; however, assuming the
Final Order is that of Proposed Order, then the following objections to the content, form,
procedure.: and rulings or omitted rulings.

The Order fails to adhere to the main issues, that new evidence discovered within the last
year pur to 17-27-45 (c) is affirmative proof positive that no evidence existed to show
(A) this was a burglary as dpposed to trespassing as no evidence of felony existed.

(B) direct proof police misrepresented evidence to the magistrate to obtain a night time
burglary warrant. B) The Solicitor in spirit of prosecutorial misconduct obtained an
indictment off the same warrant Richard Weaver sole witness before the Grand Jury.

The affidavit attached is incorporated into the objection to the proposed order which was



returned and to the S9(E) 60 B.

The court failed to address
1) Bfédy Violation, in that the police knew of said statement and failed to disclose the

same. See: State V Kennedy 503 SE 2d (1999).

Thus, Court should amend its Order.

Respectfully, {ﬂ/
Ve

Robert Holland Kooy YV U V




Proof of Service

I, Robert Holland Koon, do hereby attest and affirm that I mailed a True Copy to

Suzanne White

Asst. Attorney General
PO Box 11549
Columbia, SC 29211

This ZQ day OfA /*{"(A/& ,2010
0

20 USC 17
I Affirm Uglder Oath

S {M47ﬂ/\



