o 'Inc “and John Doe(s), Members of MT
L 'Investments LLC

R STATE OF SOUTH CAROLINA I f ) IN THE COURT OF COMMON PLEAS

o .COUNTY OF OCONEE : R _‘ ) CASE NO 2020 CP—37 00765
Lo o )
Ve The Es'ta_te:of David Greene, - - ;), "

 Plaintiff, )ORDER GRANTING SUMMARY '

- ) JUDGMENT INFAVOR OF MT = " _‘f',;,.i;-

V S IR .~ )INVESTMENTS, LLC, LAKEWOOD .
S e T e Y CAPITAL GROUP, LLCANDJOHN
MT Investments LLC Lakewood Capltal Group,“_ ) DOE(S) MEMBERS OF MT '
LLC, Marina Bay Property Owners Association, f ) INVESTMENTS LLC

OCT 13 2022
- §C Court oprpeals

ThlS matter came before the Court on the motlon of Defendants MT Investments LLC

Defendants o

- : Lakewood Caprtal Group, LLC and John Doe(s) Member of MT Investments LLC (the “MT - L
5 :;'Defendants”) for summary judgment Havrng c0n51dered the pleadmgs memoranda evrdentraryi
s - :‘fsubmlssrons of the partres and the arguments of counsel for the reasons set forth below the MT,‘ -

L Defendants motron for summary Judgment is granted

FACTS

The undlsputed facts are as follows On or about September 9 2016 Dav1d Greene bought » i
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| ‘:' _:a lakefront lot, Lot 14 at Marma Bay Subd1v151on on Lake Keowee from MT Investments LLC . -

The purchase prlce was $224 900 00 The Marma Bay Property Report (the “Property Report”) SN
L which Mr. Greene had in hlS possessron at the trme of hlS death 1nd1cated that hrs lot could have ;
S a dock subj ect to approval by Duke Energy Land Management (“Duke”) Further the Declaratlon 1. - o

L 'of Covenants Restrlctlons Property Owners Assoclatlon and errtatlons Runnmg w1th the Land , .
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-for Marina Bay Subdivision (the “Declaration”) specifically noted that some lots were not

,vdockable but Lot 14 was not included among those lots.

Mr Greene built a house on the lot, but not a dock. On May 19,2018, Mr. Greene passed :

| away The property then devolved to hls heirs.

On or about September 22, 2020, Mr. Greene’s heirs sold the property for $690,000.00.

E _’However in the process of selhng the property, the he1rs d1scovered that the lot could not have a

e , ﬁU—shaped dock w1thout gettlng the nelghbors perrnlss1on While the property was eventually”-

‘ ; approved for an L- shaped dock the Estate of Dav1d Greene brought this actlon contendmg that the :‘ .

ab111ty to have a U Shaped dock would have made the property more valuable and, therefore the
' Estate was alleged to have been damaged ! ;
Plalntlff has set forth claims agalnst the MT Defendants for breach of. contract, negligent
mlsrepresentatlon, and negligence. The claims for breach of contract and negligent
rnisrepresentation are bas_ed upon Plaintiff’s alle gation‘tha_t that the property Mr. Gree_nepurchased

"had been advertised as being dockable, and that there were no restrictions shown in any materials

- 'he_w_as- proVided as to the type of :dci)ck that he could have. The materials upon.which ‘Plaintiff :
| claims Mr. 'Gree‘ne relied' are the Property Report and the Declaration. Plaintiff's' claim of

| negllgence is that that the MT Defendants owed a duty to Mr Greene to desrgn the subd1v1s1on s0

h that h1s lot could have a dock not subject to restrictions as to size.
. Standard for'Summary Judgm;ent
Under Rule 5 6(c), SCRCP: summary judgment is proper when there is no genuine issue as

to any material fact and the moving party is entitled to judgment as a matter of law. Fleming v.

: ' The action was originally brought in the name of Adam Greene; however, the Estate of
David Greene was later substituted as the proper party plaintiff.
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Rose, 350 S.C. 488, 494, 567 S.E.2d 857, 860 (2002); Baril v. diken Reg'l Med. Cirs, 352 S.C.

271,.280,. 573 S.E.2d 830, 835. (Ct.App.2002). Summary judgment is appropriate where:

_the pleadings, depositions, answers to interrogatories, and admissions on file, together with the

o afﬁdavits if any, 's'how‘ that ther'e is no 'genuine issue as to any material fact and that the moving '

N party IS entltled to a Judgment as a matter of law Russell V. Wachovza Bank N A, 353 S.C. 208

. _217 578 S E. 2d 329 334 (2003) Smtth v. South Carolma Ins Co 350 S.C. 82, 85 564 S.E. 2d
358 360 (Ct App 2002) In determmmg whether any tr1able issues of fact exist for summary .

: Judgment purposes the ev1dence and all the 1nferences that can be reasonably drawn. from the

vev,1dence -must:be viewed. in the hght most favorable to the noanvmg party. Cunningham v.
. Helping Hands Ine. '352 S.C. 485 491, '575 's..E'.zd 549, 552 (2003);'Faile'lv. Sotith Cctroli'na‘Dep't
. of Juvemle Justice, 350 S.C: 315 324 566 S E.2d 536 540 (2002) McNair v. Ralnsford 330 S. C.
332 340 499 s. E. 2d 488 493 (Ct App 1998) L
| DISCUSSION

Plamtlff argues that the statements in the Property Report and in thie Declaration 1mply that

' there were no restrictions. as to the type of dock that Lot 14 could have and that those documents -

are part of the contract between Mr Greene and MT Investments LLC.

Although the Property Report states lnter alta that there are “no establlshed sizes or

‘ 'de'signs' 'requlred [for docks] accordmg_ to’ Shor:ehne Management Guidelines.” The Marina Bay
. Property Report also states

- This property report contains important information regardlng
responsibilities associated with future development of this property.
The following information has been obtained from sources deemed
reliable. No representatlon or guarantee to the accuracy t thereof is
made and such 1nformat10n is subject to change without notice:

The Property Report alsodi_s‘close_s that all matters conceming docks are under the controliof Duke.
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Furthermore, the contract of sale signed by Mr. Greene states, in part, at
Paragraph VI:

Purchaser acknowledges and agrees that Seller has not made, does™
not make, and specifically negates and disclaims - any
'representations, Warran_ties, promises,l covenants, agreements, or
guaranties of any kind, character, or nature whatsoever, whether
express or implied, oral or written, past, present, or future, of, as to,

concerning or, with respect to the Property. Purchaser has had the

"lopportunlty to inspect -the Property to the -greatest extent that- - -~ - - -

Purchaser desires, and Purchaser has not relied and is not relying
upon . any representations, warranties, promises,  covenants,
‘agreements or guarantees of any kind whatsoever by Seller or their -
representatlves :

The contract of sale also includes a merger clause stating, in part: R

‘Purchaser and Seller agree that this agreement,- including all
referenced addenda, is the only agreement between them and that no
representations, oral or written, have been made or rehed on Whlch
are not set out hereln

Any statements in the Property Report are excluded from the contract under the Parol -

'. EV1dence Rule Glllllandv Elmwood Propertzes 301 S C 295 302 391 S E2d 5717, 581 (1990)

(“None of the allege_d breaches of contract can,be',ev1denced by express c_ontractua_l provlslons.

The parol evidence- rule prevents’ the introduction ‘of extrinsic evidence of agreements or

understandings contemporaneous with or prior to the execution of a written instrument when the

" extrinsic evidence is to be used to contradict, vary, or explain the written instrument.”) -
Fnrther;‘because this-_transaCtion involves a deed, the doctrine of merger prevents the
plaintiff frorn offering evidence contrary :to or 1n addition to the terrns of the -de’ed. Hug}tes V.
Greenville Coantry Club; 283 sl,c. 447,450-51, 322 S.E;Zd 827, 828 (Ct. App.'1984). The deed
to Lot 14 does refer to the Declaration. However, the Declaration provides that docks must be

approved by Duke’-and‘ does not state what types of docks are available to be built on any lot.
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Therefore, the Plaintiff cannot prevail on its claim for breach of contract, and the MT Defendants
are entitled to summary judgment as to that claim.

Negligent Misrepresentation

_To prove negligent misrepresentation “[T]he plaintiff must allege and provelthe following ‘

essentlal elements to estabhsh l1ab111ty for negligent mlsrepresentanon (1) the defendant made a

vfalse representatlon to the pla1nt1ff (2) the defendant had a pecumary 1nterest in makmg the

statement; (3) the defendant owed a duty of care to see that he commumcated truthful 1nformat10n

to the plalntlff; (4) the defendant breached that duty by fa111ng to exercise due care; (5) the plaintiff

Justrﬁably relled on the representatlon and (6) the. pla1nt1ff suffered a pecumary loss as the

proximate result of his rehance upon the representat1on ”? AMA Mgmt Corp V. Strasburger 309-

S.C. 213, 222, 420 S.E.2d 868, 874 (Ct. App. 1992).

* As an initial matter, no evidence presented to the Court ‘indica_tes that the MT Defendants

represented to decedent tha_t Lot 14 could definitely have_ a U-shaped dock: The Property Report -
states that -it contains::infonnati‘on from sources deemed reliable that that information is not

guaranteed as to its accuracy and that 1t is subJect to change The Declaration makes no

representatlon about the size or shape of the dock that a part1cular lot could have = other than.

1dent1fy1ng those wh1ch could not have docks at all

As noted above Paragraph VI of the contract of sale spemﬁcally provrdes that the Buyer :

“had the opportumty to 1nspect the “property and has not relled and is not rely1ng on any
representations of Seller with respect to the property. In Sl'ack v. James, ,364YS._C'; 609, 617-18,
614 SE.2d 636, 640-41 (2005), the South Carolina Supreme cdqr‘t, citing Redwend v. Ltd

Partnership v. E_dwdrds, 354 S.C. 459, 469-71,-581 S.E.2d 496,502 (Ct. App. 2003), held that for

48129006 v1 . 5

592002£d00202#3SYD - SYA1d NOWNOD - TANODO - WY €210} 0F UNF Z20Z - G TI4 ATIVOINOULOT TS -



- .a non-rellance clause to be able to defeat a claim for neghgent mlsrepresentatlon the clause must

'use the word rely rellance and must be set apart from a merger clause I‘d

A'.The clause at issue in thls case meets both of those cr1ter1a The non-rellance- clause is in -
”:‘a paragraph separate from the merger clause and 1s. entltled Inspectzon .It uses the terms “rely” o
g ‘vand relylng > It deals w1th the buyer s rlght to mspect the property and d1sc1a1ms any:-, o
S :.: A--:representatlons about it Further the terms . of non-rellance -are very spemfic and relate toj ;.f -
o - '.representatlons- about the property Therefore thls 1sa valld non-rellance clause N
Also there 1s no ev1dence as to what the decedent d1d or d1d not rely upon in purchasmg | .
; f.‘r-‘Lot 14 No ev1dence has been presented as to Mr Greene s knowledge about the dockab111ty of:: ':; »
B .3,':, the lot prlor to purchasmg 1t such as whether he spoke w1th someone at Duke about the matter
.'“Flnally, there is no spec1ﬁc representatlon made in any document as to what type of dock could be | =

- - placed on. the property Therefore Plalntlff s- cause of actlon for neghgent m1srepresentatlon“.

o ) 'cannot w1thstand summary Judgment

" Ne'glig‘ence:. -

| “To prevall in . an actlon founded in neghgence the plamtlff must establlsh three; S
SO essent1al elements (l) a duty of care owed by the defendant to the pla1nt1ff (2) a breach of that - -
Av"j“,'-duty by aneghgent act or omlsswn and (3) damage prox1mately caused by 4 breach of,f'_.‘;

B fduty 5 Vinson v, Hartley, 324 s c 389 399 477 s. E2d 715; 720 . App 1996) The premlse of': o

B property so that Plamtlff’ s lot was not subJect to restrlctlons on the type size and de51gn of the»i SRR
do'ck perm1tted to be mstalled on the~property3..- However in response to the MT D'efendants -: o

: motlon Plamtlff has not presented any authorlty 1ndlcat1ng that the MT Defendants owed sucha- ... -
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- .'_Plamtlff’ S clalm for negllgence is that the MT Defendants owed P1a1nt1ff a duty to develop the; - o

SR '?_"duty to Plamtlff As dlscussed above MT Investments made clear at all tlmes that whether andi o v



B - . thls matter Therefore the motron for summary Judgment of Defendants MT Investments LLC e -

when a .property 1s dockable is totally up to Duke Wlthout a duty, the MT Defendants cannot be -
11ab1e in neghgence : | | o ‘
_ - Conclu‘sio'n ’
WHEREFORE v1ew1ng the ev1dence in the 11ght most favorable to Plamtlff the Court

ﬁnds that there is no genulne 1ssue as to a mater1al fact sufﬁment to avord summary Judgment in_ - )

Lakewood Cap1ta1 Group, LLC and J ohn Doe(s) Member of MT Investments LLC is GRANTED -
as to all clalms

IT IS SO ORDERED

R Lawton’ McIntosh
C1rcu1t Judge
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Oconee Common Pleas’

A'_Calse Caption: Ad}_im Greene , plaintiff, et al VS~ Mt Investments Llc , defendant, et
‘Case Number: : * 2020CP3700765

T.ype:. S Ol_‘_d@f/Sufnmary Judgment

S/R. LAWTON McINTOSH

S/RLAWTON McINTOSH -

. Elecfronically signed on 2022-06-30 09:54:15 page 80f8 _
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