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PER CURIAM: In this criminal matter, Jason Franklin Carver appeals his
conviction for murder. Carver argues the trial court violated his due process rights



and erred in (1) denying his motion for a new trial, (2) charging the jury on "the
hand of one, hand of all" doctrine, and (3) failing to direct a verdict in his favor.
We affirm.

1. We find the trial court did not abuse its discretion in denying Carver's motion for
a new trial on the basis of after-discovered evidence. See State v. Garrett, 350 S.C.
613, 619, 567 S.E.2d 523, 526 (Ct. App. 2002) ("[T]he grant or refusal of a new
trial is within the trial [court's] discretion and will not be disturbed on appeal
without a clear abuse of that discretion."); State v. Hughes, 346 S.C. 339, 342, 552
S.E.2d 35, 36 (Ct. App. 2001) ("An abuse of discretion occurs when a trial court's
decision is unsupported by the evidence or controlled by an error of law.").

The evidence that Carver asserts warrants a new trial was not material and is
merely cumulative to the evidence presented at trial; it would not have changed the
result if a new trial was granted. See State v. Spann, 334 S.C. 618, 619-20, 513
S.E.2d 98, 99 (1999) ("In order to prevail in [a] new trial motion, [the] appellant
must show the after-discovered evidence[] (1) is such that it would probably
change the result if a new trial is granted; (2) has been discovered since the trial;
(3) could not in the exercise of due diligence have been discovered prior to the
trial; (4) is material; and (5) is not merely cumulative or impeaching.").

2. We find the trial court did not abuse its discretion in denying Carver's motion for
a new trial on the basis that he was deprived of a fair trial. See Garrett, 350 S.C. at
619, 567 S.E.2d at 526 ("[T]he grant or refusal of a new trial is within the trial
[court's] discretion and will not be disturbed on appeal without a clear abuse of that
discretion.").

The State filing different charges against Carver and his two codefendants did not
deprive him of a fair trial. The State has prosecutorial discretion, and Carver failed
to establish a claim for selective prosecution. See Ex parte Littlefield, 343 S.C.
212, 218, 540 S.E.2d 81, 84 (2000) ("The South Carolina Constitution and case
law place the unfettered discretion to prosecute solely in the prosecutor's hands.");
State v. Geer, 391 S.C. 179, 195, 705 S.E.2d 441, 449 (Ct. App. 2010) ("[S]o long
as the prosecutor has probable cause to believe that the accused committed an
offense defined by statute, the decision whether or not to prosecute, and what
charge to file or bring before a grand jury, generally rests entirely in his
discretion.” (alteration in original) (quoting Bordenkircher v. Hayes, 434 U.S. 357,
364 (1978))); id. at 194, 705 S.E.2d at 449 (finding that to establish a claim for
selective prosecution, a defendant must demonstrate (1) he was singled out for
prosecution while others who were similarly situated were not prosecuted for



similar conduct and (2) the discriminatory selection for prosecution was based on
an impermissible ground).

The trial court also did not err in denying Carver a new trial based on his
codefendant's deferred sentencing. State v. Wright, 269 S.C. 414, 417, 237 S.E.2d
764, 766 (1977) ("An unsentenced codefendant is a competent witness for the
State.").

Further, the State's failure to provide Carver with a recording of its meeting with
his codefendant prior to trial or with information regarding his codefendant's plea
bargain did not deprive Carver of a fair trial. The court adjourned for the day to
allow Carver the opportunity to review the tape-recording that was withheld from
him prior to trial. Therefore, Carver was aware of his codefendant's plea bargain
and sentence deferment, and Carver was able to cross-examine him regarding any
negotiations with the State. See Rule 5(a)(2), SCRCrimP ("[T]his rule does not
authorize the discovery or inspection of . . . statements made by prosecution
witnesses or prospective prosecution witnesses."). Thus, the trial court did not err
in denying Carver a new trial. See State v. Newell, 303 S.C. 471, 476, 401 S.E.2d
420, 423 (Ct. App. 1991) ("Rule 5(d)(2), [SCRCrimP] . . . gives the court a broad
discretion in deciding what should be done whe[n] material that should have been
produced in response to an earlier request does not become known until during or
just before the trial."); id. at 476, 401 S.E.2d at 423—-24 (finding the trial court did
not abuse its discretion in refusing to suppress statements because the court
recessed trial to allow the defendant the opportunity to interview a witness); State
v. Kerr, 330 S.C. 132, 150, 498 S.E.2d 212, 221 (Ct. App. 1998) ("Sanctions for
noncompliance with disclosure rules are within the discretion of the trial [court]
and will not be disturbed absent an abuse of discretion.").

3. We find the trial court did not err in refusing to direct a verdict in Carver's favor
because the State produced evidence of Carver's presence at the scene of the
shooting as a result of an arranged plan to undertake an illegal act. See State v.
Weston, 367 S.C. 279, 292, 625 S.E.2d 641, 648 (2006) ("When reviewing a denial
of a directed verdict, this [c]ourt views the evidence and all reasonable inferences
in the light most favorable to the [S]tate."); id. ("A defendant is entitled to a
directed verdict when the state fails to produce evidence of the offense charged.");
State v. Bennett, 415 S.C. 232, 235, 781 S.E.2d 352, 353 (2016) ("[An appellate
clourt's review is limited to considering the existence or nonexistence of evidence,
not its weight."); Weston, 367 S.C. at 292-93, 625 S.E.2d at 648 ("If there is any
direct evidence or any substantial circumstantial evidence reasonably tending to
prove the guilt of the accused, [an appellate court] must find the case was properly



submitted to the jury."); State v. Condrey, 349 S.C. 184, 194, 562 S.E.2d 320, 324
(Ct. App. 2002) ("Under the ‘hand of one is the hand of all' theory [of accomplice
liability], one who joins with another to accomplish an illegal purpose is liable
criminally for everything done by his confederate incidental to the execution of the
common design and purpose."); State v. Thompson, 374 S.C. 257, 262, 647 S.E.2d
702, 705 (Ct. App. 2007) ("[P]resence at the scene of a crime by pre-arrangement
to aid, encourage, or abet in the perpetration of the crime constitutes guilt as a
[principal].™ (second alteration in original) (quoting State v. Hill, 268 S.C. 390,
395-96, 234 S.E.2d 219, 221 (1977))).

4. We find the trial court did not violate Carver's due process rights when it refused
Carver the opportunity to call his codefendant as a witness. Because Carver's
codefendant made clear he would invoke his Fifth Amendment right against
self-incrimination on the stand, it was desirable that the jury not have the ability to
draw any inferences from the invocation. See State v. Hughes, 328 S.C. 146, 150,
493 S.E.2d 821, 823 (1997) ("It is desirable the jury not know that a witness has
invoked the privilege against self-incrimination since neither party is entitled to
draw any inference from such invocation."); id. at 152, 493 S.E.2d at 823
("[N]either the [S]tate nor the defendant should be allowed to call witnesses who
either side knows will invoke the Fifth Amendment in front of the jury and then be
subject to inferences in a form not subject to cross-examination.").

5. We find the trial court neither abused its discretion nor denied Carver his right to
due process when it denied his motion for a continuance to present his
codefendant's nephew as a witness because the testimony of that witness would
have been cumulative.' See State v. Colden, 372 S.C. 428, 437, 641 S.E.2d 912,
917 (Ct. App. 2007) ("The granting or denial of a motion for a continuance is
within the sound discretion of the trial [court]."); id. at 435, 641 S.E.2d at 916
("Reversals for the denial of a continuance 'are about as rare as the proverbial hens'
teeth." (quoting State v. McMillian, 349 S.C. 17, 21, 561 S.E.2d 602, 604 (2002)));
State v. Bailey, 298 S.C. 1, 5, 377 S.E.2d 581, 584 (1989) (finding the trial court
did not abuse its discretion in denying the defendant's motion for a continuance for

! Carver argues two witnesses he wished to call were unavailable. However, his
appeal does not contain any arguments related to the second witness and that
witness was not mentioned by name. Therefore, we find any argument as to the
second witness was abandoned. See State v. Addison, 338 S.C. 277, 285, 525
S.E.2d 901, 906 (Ct. App. 1999) ("Conclusory arguments constitute an
abandonment of the issue on appeal.").



the purpose of locating two alibi witnesses because two separate alibi witnesses
had already testified and any additional testimony would have been cumulative).

6. We find the trial court did not abuse its discretion or deny Carver his right to due
process when it did not allow him to recall a detective as a witness because Carver
was able to cross-examine the detective as to the relevant subject matter.” See
State v. Sullivan, 277 S.C. 35, 46, 282 S.E.2d 838, 844-45 (1981) (applying an
abuse of discretion standard of review when determining whether the trial court
erred in permitting the State to recall a witness), superseded in part on other
grounds by Rule 801(d)(2)(E), SCRE, as recognized in State v. Gilchrist, 342 S.C.
369, 372 n.1, 536 S.E.2d 868, 869 n.1 (2000); State v. Gillian, 360 S.C. 433, 449,
602 S.E.2d 62, 71 (Ct. App. 2004) ("The Confrontation Clause guarantees an
accused the right 'to be confronted with the witnesses against him."" (quoting U.S.
Const. amend. VI)); id. at 449-50, 602 S.E.2d at 71 ("The Sixth Amendment rights
to notice, confrontation, and compulsory process guarantee that a criminal charge
may be answered through the calling and interrogation of favorable witnesses, the
cross-examination of adverse witnesses, and the orderly introduction of
evidence."); id. at 450, 602 S.E.2d at 71 ("Specifically included in a defendant's
Sixth Amendment right to confront the witness is the right to meaningful
cross-examination of adverse witnesses.").

7. As to Carver's assertions that (1) he should have been granted a new trial and
was denied due process because he was not informed of the charges against him;
(2) the trial court erred in charging the jury on the "hand of one, hand of all
doctrine"; (3) his due process rights were violated by the trial court's efforts to
explain his codefendant's Fifth Amendment rights; and (4) his rights to due process
and a fair trial were impaired because the trial court's actions suggested a lack of
neutrality, we find these arguments are unpreserved for appellate review. See State
v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693-94 (2003) ("In order for an
issue to be preserved for appellate review, it must have been raised to and ruled
upon by the trial [court]. Issues not raised and ruled upon in the trial court will not
be considered on appeal.”).

? Carver also argues the trial court erred by not allowing him to recall another
witness. However, his appeal did not make any arguments or cite any authority
related to this witness. Therefore, we find this argument was abandoned. See
Addison, 338 S.C. at 285, 525 S.E.2d at 906 ("Conclusory arguments constitute an
abandonment of the issue on appeal.").



AFFIRMED.®

WILLIAMS, KONDUROS, and HILL, JJ., concur.

3 We decide this case without oral argument pursuant to Rule 215, SCACR.
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Pursuant to SCACR Rule 22 (a) and SCACR Rule 240(i), Appellant Jason Appellant,
respectfully petitions this Court for a Rehearing of Opinion 2021-UP-278, filed July 21, 2021.
Appellant respectfully submits the Court overlooked or misapprehended his arguments and
evidence. (Kennedy v. S.C. Retirement System, 349 S.C. 531, 564 S.E.2d 322 (2001),
Rehearing is warranted when the Court has overlooked or misapprehended an argument.). In
support of this Petition for Rehearing, the attention of this Honorable Court is directed to
material points of fact and law that were seemingly overlooked in the Appeal.
SUMMARY OF ARGUMENTS
This Honorable Court affirmed the trial court’s denial of Appellant’s Motion for New
Trial based on after-discovered evidence, finding it did not abuse its discretion. This Court

concluded that statements offered by Woodrow Curry, Detective Marzolfand James Milton



Gambrell in the latter’s trial, were not in the nature of newly discovered and/or after-discovered
evidence that would warrant a new trial. This Honorable Court declared the statements were not
material and merely cumulative. (Unpublished Opinion No. 2021-UP-278, July 21, 2021, p. 2).

Appellant avers this Honorable Court misappreciated the import of the offered
testimonial statements by aforesaid witnesses and believed the same are not merely cumulative.
Appellant believes he was able to demonstrate the testimonial evidence, not only contradicts
Curry’s statements in Appellant’s trial that led to his conviction, but also seriously undermined
Respondents’ theory of accomplice liability. This evidence, if it had been presented, would have
changed the jury's verdict. The additional proof calls into serious question whether Appellant’s
conviction was anything more that a creation of the prosecution, its star witness and the rulings
of the Court which prevented the defense from presenting witnesses and evidence.

Contrary to this Court’s opinion, Appellant believes the prosecution’s acts and statements
as well as the trial court’s actions towards the case deprived Appeliant of a fair trial. Appellant
asserts the prosecution abused its discretion. Its plea-bargaining arrangement and deferral of
sentencing for the shooter in the case made his testimony nothing more than lip service for
whatever the State sought in two (2) separate trials. Actions of the prosecution and Judge, who
prevented Appellant from defending himself in eamest, were an affront to the truth-seeking
mission of criminal justice system. This Court failed to appreciate the trial judge’s acts and
statements demonstrated bias against herein Appellant. The trial judge’s actions and
pronouncements were prejudicial to Appellant, and violative of his due process rights. This
Court’s Opinion ignored a fundamental Constitutional aspect of the argument, thus, the need for
this Petition.

Appellant also submits this Court erred in affirming the denial of directed verdict.



Respondents failed to produce evidence tending to prove the elements of murder, the crime for
which Appellant was charged. Key facts discussed in the summary of the case were omitted in
the discussion of the charges hurled against Appellant.

COURSE OF PROCEEDINGS AND DISPOSITION BELOW

Appellant herein appeals his conviction of murder, under the accomplice liability doctrine
(otherwise known as “the hand of one is hand of all””). Appellant, together with Woodrow Curry
(hereafter Curry) and Milton Gambrell (hereafter Gambrell) were charged with different offenses
for the death of Stephen Cameron (hereafter Cameron): Appellant was charged with murder,
Curry pleaded guilty to voluntary manslaughter, while Gambrell was charged with solicitation to
commit armed robbery.

This incident happened on March 28, 2016. Appellant had known Gambrell for years
and they had worked on cars together for additional income. (R., p. 599, 6.13). On that fateful
day, Appellant went to Gambrell’s home to complete work on a car, which he had nearly
finished that weekend. Appellant went directly to the vehicle and never entered the household to
partake in the festivities which were taking place in the home. Curry, Gambrell and Cameron,
were inside the home.

Earlier that day, Cameron had sold his dirt bike to Gambrell’s nephew and had no means
of getting home. (R., p. 600,22.25 & p. 601, p. 1.3). Gambrell, who had been drinking the
whole day, was unable to drive, came outside to ask Appellant to do him the favor of taking
Cameron home. Curry could not take him home because he did not have a driver’s license. (R.,
p. 603, 4.14; p. 545, 2.15). Thereafter, Appellant commenced to drive Cameron to his home on
Sterling Bridge Road, some 15 to 20-minute drive away from Gambrell’s home. /d.

While Appellant was away, Gambrell and Curry discovered an ounce of cocaine, was



missing. Gambrell and Curry deduced Cameron had taken the cocaine. (R., p. 571, 1.15; p. 604,
15.18). They attempted to reach Appellant and Cameron as they traveled to Cameron’s home.
(R., p- 568, 14.21; p. 604, 19.21). They were unable to reach either one as Appellant had no
mobile phone. /d.

Upon Appellant’s return, Gambrell told him he forgot something. He told him he wished
he had a phone because he would have told him to turn around and come back. As a result,
Gambrell asked him to go back and get Cameron. (R., p. 604, 22.25 & p. 605, 1.6; p. 646, 8.19).
Neither Gambrell nor Curry shared the issue regarding the missing cocaine. (R., p. 647, 20.24; p.
650, 2.15). They did not want to take the chance that Appellant would refuse to make the return
trip. Based on the fact Appellant was not incorporated into the cocaine issue, he understood he
was merely bringing Cameron back because either he or Gambrell had forgotten something.

Since Curry insisted on coming with him and because Gambrell’s statement was made
with implication that something was simply forgotten, Appellant understood Cameron wanted to
come back. Appellant decided to use Gambrell’s Buick since there would be no room for a third
person in his car (with his pit bull and tires in the back seat of his Escort). (R., p. 646, 20.25; p.
647, 1.19). Appellant needed an empty back seat for Cameron to sit. /d.

Upon nearing Cameron’s residence, Appellant discovered Curry had a gun on his person
(a.38). (R, p. 650, 16.21). Appellant was confused. He did not understand the need for a gun.
Appellant immediately started to cajole Curry into leaving the gun in the car. (R., p. 650 22.25 &
p. 651, 1.2). In an effort to ensure that the gun did not leave the vehicle, Appellant remarked that
there were two of them, and only Cameron. Clearly, that was simply a fact.

Appellant’s negotiating prompted Curry to leave the .38 in the car. Seeing that Curry left

the .38 in the car, Appellant was confident that he had averted any unnecessary trouble. At the
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very least, he had withdrawn from any criminal act for which he may have been implicated.
Both men got out of the vehicle, with Curry in the front.
AT CAMERON’S PLACE: The Shooting

Curry went to the door and knocked. There was no response. Thinking Cameron may
not be home, Appellant and Curry made their way back to the car. As they were doing so, Curry
noticed Cameron peeking out the window; and he reversed his direction. By the time Cameron
got to the front door, Curry was ascending the porch. Curry immediately broached the topic of
the missing cocaine. (R., p. 549, 16.25). Cameron denied taking anything. He pushed Curry
and Jet him know that he was not welcome.

Upon Curry reiterating the statement, Cameron nearly shoved him off the porch. (R., p.
550, 14.25; p. 653, p. 16.25). Curry rose with the .25, which he testified was in his waistband,
and unknown to anyone but him. /d. He brought the gun to a stop and pointed it directly at
Cameron.

Appellant frantically screamed at him to put the gun away. (R., p. 653, 20.25 & p. 654,
7.10). When it became apparent that Curry would not heed his pleas, Appellant started toward
the car, intending to leave Curry behind. (R., p. 655, 6.23).

In the meantime, Cameron’s “cocaine muscles” allowed him to mock Curry and his gun.
“What are you going to do, shoot me?” As he finished the sentence, he swiped the gun from
right to left. When Curry regained his control of the gun, he brought it back to where it had been
seconds before. He then shot Cameron twice at point blank range.
AFTER THE SHOOTING

Appellant, who had reached the car, heard the gunshots. Frightened and anxious,

Appellant dropped the keys on the floorboard. (R., p. 655, 15.16). As he grasped for them,
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Curry got in the passenger seat, and demanded he drive. Curry threatened his life and instructed
him to leave the lights off and leave the neighborhood. (R., p. 658, 17). Unammed, Appellant did
not put up any resistance; and he did as he was told. Curry also offered that should he feel
compelled to tell anyone, he would kill him and his mother. Since he had just seen him kill
Cameron, he recognized that this was not a hollow threat.

Both men drove back to Gambrell’s home in silence. Thoughts of how and why this
occurred were racing through Appellant’s head. He wanted to get Gambrell’s car back to him;
grab his car and dog; and race to his mother’s house. When Appellant and Curry arrived back at
Gambrell’s house, Appellant was emotional and still shaken by the events that night. Curry told
Gambrell he shot Cameron, summing it up with a generic statement that stuff happens. He left
Gambrell and Curry arguing about the shooting. (R., p. 661, 6.25, & p. 662, 1.10).

Appellant’s apprehensions were not unfounded. Fifteen (15) minutes later, Curry drove
past Appellant’s mother’s house in his green Grand Am. (R., p. 664, 2.19).

THE INVESTIGATION

The next day, Cameron’s body was found on the front porch of his residence. Officer
Eric Russell was assigned the duty of canvassing the neighborhood to see if anyone had seen or
heard anything. It was brought to his attention by a fellow officer that there were video
surveillance cameras on two of the homes near the crime scene. At Appellant’s trial, Russell
testified the team obtained footage of the video and “skimmed” portions of the video that
afternoon.

It appears several videos were collected from the neighbors by the law enforcement
officers. Law enforcement officers and/or prosecution had copies of these video surveillance

footages amounting to over fifty (50) hours on the day following the shooting. Thus, as early as
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March 29, 2016, the officers and/or prosecution had video surveillance footages which they used
to trace the vehicle back to Gambrell’s house. A search warrant was executed on Gambrell’s
house. Curry was found at Gambrell’s house, with the .38 and drugs which he promptly
admitted were his. Gambrell was not present at the time of the search warrant execution.

In his initial interaction with the investigating officers, Appellant did not disclose Curry’s
deed for fear of retribution against him and his mother. It was only when Curry was arrested that
Appellant gathered his nerves and went to the police. He called Gambrell thinking he would also
like to get it off his chest. Gambrell suggested they go to the police together. Appellant intended
to assist them with details of the shooting incident. Instead, he was arrested and charged with
murder.

Prior to Appellant’s trial, Curry admitted to shooting Cameron. He entered into a plea
agreement with the State prosecutor. He pled to Voluntary Manslaughter, but his sentencing was
deferred. (R.,p. 791, 12.17). Appellant was tried for Murder.

Due to Curry’s testimony, the judge believed this was a drug transaction gone awry.
There was no transaction. A transaction is another word for contract, which requires something
being given in exchange for something else. The judge charged the jury with the “hand of one is
hand of all” doctrine.

AT APPELLANT’S TRIAL

At the trial, the State and the defense differed over the events that led to Cameron's
killing. According to the State, Appellant was connected to a drug trade, and that Curry and
Appellant worked for Gambrell. The State's theory was that Gambrell, Curry and the Appellant

planned to collect on a drug debt, rob or kidnap Cameron. In support of its theory the State
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presented eleven (11) investigating officers, who did not seem to have been coordinated with one
another; and Curry, the self-confessed shooter.

Detective Kreig Marzolf (hereinafter referred as "Marzolf'), the lead investigator in the
case, testified to the following: (1) there were two (guns), a .25 and a .38 caliber revolver
involved in this case (R. p.521, 8.23); (2) the .25 was not recovered, but the .38 caliber revolver
was found at Appaloosa (R. p. 528-529, 20.1); (3) the residence where Buick was found was
owned by Gambrell's friend (R. p. 495,11.15); (4) Appellant was not provided any gun (R. p.,
526, 3.14); (5) Appellant's fingerprints did not match the one found on the .38 caliber (R. p. 529,
2.9); (6) Appeliant came to the ACSO voluntarily; (7) there had been people who had come and
gone from Cameron's house, (R. p. 500; p. 509, 3.6); (8) Angie's friend came to the deceased's
house and rolled his body (R. p. 500, 8.11); (9) Daniel White accompanied Detective Henry to
the residence where the Buick was found (R., p. 504, 6.8); (10) Daniel White gave a statement
that Christopher's girlfriend, Angela, planned on robbing Cameron (R. p. 507, lines 23-25& pp.
508, lines 1-3); (11) ACSO reviewed two videos but did not review all the videos taken during
the night of the shooting (R. p. 509, 7 .12); ( 12) he could not say that Appellant was part of any
drug enterprise (R., p. 520, 2.6); (13) Appellant was not in Gambrell's residence when cocaine
was taken (R. p. 525-526, 23 .1 ); ( 14) Curry expressed to Appellant and Mrs. Curry that if they
told anyone about anything, he would kill them (R. 531-532, 18.1 ); and, ( 15) Appellant was a
witness to Curry shooting Cameron (R. p. 532, 2.5).

The State also presented Curry as a state witness. The State provided Curry with the
opportunity to plead to voluntary manslaughter as opposed to murder. Curry testified among
other things, that: (1) he worked for Gambrell for three (3) years (R. p. 570, 5.7); (2) Appellant

took Cameron home and was gone for twenty or thirty minutes (R. p. 570, 14.16); (3) Gambrell
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discovered that cocaine was missing and told Curry about it (R. p. 570, 21.25; p. 390, 4.12); (4)
Gambrell gave him a gun (R. p. 5 71, 13 .15); ( 5) he had a .25 caliber gun in his waistband (R. p.
563-563); (6) the minute Appellant pulled in the driveway, Gambrell and Curry told him that he
needed to go back and get Cameron (R. p. 572, 21.24); (7) Appellant had a shiny gun that had a
long barrel (R. p. 573, 22.25); (8) there was no plan to kill anybody (R. p. 574, 20.25); (9) he left
the .38 caliber in the car (R. p. 574, 1.5); (10) he talked to Cameron and relayed that Gambrel
wanted his drugs back or pay for it (R. p. 575, 8.12); (11) Cameron started pushing him and as a
result he pulled his unknown gun and shot Cameron (R. p. 575, 22.4); (12) he was charged with
murder but pled guilty to voluntary manslaughter (R. p. 553, 4.5); and, (13) despite his many
charges before, this was the first time his sentence was deferred (R. p. 557). The State did not
introduce into evidence the gun which Appellant allegedly used.

The prosecution also presented a surveillance video, taken from one of the deceased’s
neighbors, showing the traffic onto Cameron’s property. It showed the first time Appellant drove
Cameron to his house. Sometime after, it showed the white Buick, that Appellant drove the
second time he went to Cameron’s house. The surveillance video had a two-hour time gap.

For his part, since Curry threatened Appellant and his mother’s life, Appellant intended
to establish Curry’s propensity for violent behavior. Appellant called Sheila Curry, the wife of
Curry, who admitted that her husband threatened to kill her and her son, if they were to discuss
what had happened. (R. p. 583, 13.17).

Appellant also presented his employer, Timothy Jacobs, who testified that he has known
Appellant since 1999. Appellant worked at Greenville Transmission Clinic, which Jacobs owns.
(R. p. 586-587, 20.15). He vouched for Appellant’s reliable, loving, hardworking and family-

oriented personality. (R. p.587-589, 16.2).
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Gambrell was also called as defense witness. The Court refused to allow Gambrell to
testify. The judge failed to provide any reason for same. He did allow Appellant to examine him
outside the presence of the jury. The Court indicated to Gambrell that he was strongly opposed
to him testifying. Gambrell had his counsel present. Appellant merely sought to establish he
was not at Gambrell’s home long enough to learn of the alleged theft and, therefore, could not
have been part of any conspiracy to take it back.

However, the Court would have not any part of him testifying. The Court stopped
Gambrell from testifying, despite the fact his learned counsel was there to offer him advice. The
court mandated that Gambrell leave the courtroom with his attorney and exercise his right to
remain silent. (R. p. 605-609, 1.12). The Court released Gambrell from the Appellant’s
subpoena and sent him on his way.

Appellant believed that Gambrell would have testified as to what he relayed to Appellant.
That testimony would have exonerated the latter from the murder charge. Since Gambrell could
no longer stand in court, Appellant attempted to introduce the audio recording of Gambrell’s
police interrogation. The Court initially denied Appellant’s request, deciding that it did not meet

the standards as set forth in State v. Doctor, 413 S.E.2™ 36, and would not exculpate Appellant.

(R. p. 620, 5.16). Of course, the State was allowed to play it in Gambrell’s trial.

Appellant also subpoenaed Quay Gambrell to testify on the sale of the dirt bike. When
the witness failed to attend the hearing, the Court refused to extend or continue the trial, ruling
that the witnesses’ testimonies were immaterial to the guilt of Appellant. (R. p. 709,7.25 & p.
710, 1-16). The Judge determined facts which is the task of the jury.

At the close of evidence, the judge charged the jury. The jury’s instructions included

discussion of murder and the accomplice liability theory. Following the deliberations, Appellant
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was convicted of murder on August 25, 2017. He moved to vacate or arrest the verdict; or, in the
alternative grant a new trial, but was denied in an Order, dated September 14, 2017.
POST-TRIAL: APPEAL AND MOTION FOR NEW TRIAL

Appellant perfected his appeal. (R. p. 22). He was finalizing the record on appeal when
he learned of the trial for Gambrell. Gambrell was charged with “Accessory before the fact to a
Felony” and “Solicitation to Commit Murder”. Detective Marzolf and Curry were made State
witness against him. These two witnesses offered statements that were either not introduced or
ran inconsistent with their previous testimonies in Appellant’s case. Appellant believed that
these statements should be explored in depth as they go to the very core of the crime for which
Appellant was convicted and sentenced to thirty (30) years of imprisonment.

Appellant moved to hold his appeal in abeyance based on newly discovered evidence on
October 19, 2018, which this Court granted on December 10, 2018.

In the trial court, Appellant filed his Motion for New Trial on December 20, 2018. He
amended the same on December 27, 2018, which was summarily denied on January 4, 2019.
Appellant moved to reconsider the said Order on January 14, 2019 and submitted an Addendum
to it on January 17, 2019. The trial judge denied the motion on January 30. 2019.

On February 7, 2019, Appellant filed his Notice of Appeal and moved to consolidate the
two (2) appeals. This Court granted the Motion to Consolidate on April 4,2019. On July 21,
2021, the Court of Appeals, through Justice Williams, Konduros and Hill, (hereafter referred as
Panel) issued its Unpublished Opinion No. 2021-UP-278, affirming the trial court’s denial of
Motion for New Trial and denying Appellant’s Appeal. Thus, this Petition.
ARGUMENTS

I.
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THE PANEL DECISION OVERLOOKED FACTS AND LAWS IN
DENYING THE MOTION FOR NEW TRIAL BASED ON
AFTER- DISCOVERED EVIDENCE.
For courts to grant a new trial based on newly discovered (or after-discovered) evidence,
a party must show the new evidence has (1) been discovered since the trial; (2) could not by
exercise of due diligence have been discovered before the trial; (3) material to the issue of guilt
or innocence; (4) not merely cumulative or impeaching; (5) is such as would probably change the

result if a new trial was held. State v. Caskey, 256 S.E.2d 737 (S.C. 1979), cited in Hayden v.

State, 299 S.E.2d 854 (S.C. 1983).

The trial court denied Appellant’s motion without ruling on the arguments raised in his
Motion for New Trial. (R., p.5). The trial court Order merely stated it found “competent
evidence (was) submitted to sustain the jury’s verdict”. (R., p. 4). Without explaining how it
deemed Appellant’s new evidence as not material, merely cumulative and would not have
changed the result, this Panel ruled the trial court did not abuse its discretion in denying
Appellant’s motion. This Panel failed to appreciate the new evidence submitted by herein
Appellant.

Appellant was charged with murder under the theory of “hand of one is hand of all”.
Respondent’s theory is all four men — Appellant, Gambrell, Curry and Cameron—were involved
in a drug trade. Respondent built their case against Appellant on the testimonies of law
enforcement officers who conducted the investigation, the surveillance video and Curry’s
testimonial statements.

Appellant’s proffer of after-discovered evidence in support of his Motion for New Trial
consisted of Gambrell’s Sworn Affidavit, testimonies from Curry and Marzolf, and Curry’s

Affidavit (which would be discussed in a separate chapter on due process).
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Gambrell’s sworn declaration contained the following relevant facts: (1) Curry had no
phone at the day of the shooting; (2) Curry did not call him about the Cameron shooting; (3)
Appellant did not have a gun on the day of the shooting.

Appellant cited additional statements Curry offered in the Gambrell trial that were not
mentioned during Appellant’s trial. First, Curry, testified he called Gambrell to inform him of
Cameron’s shooting (R., p. 109, 9.15). This testimony served to emphasize the conspiracy
theory being thrust by Respondent, strengthening the same by showing Gambrell induced
Appellant and Curry to perform criminal acts.

Curry also testified for the first time he pulled a gun to intimidate Cameron in their
confrontation. This information was not offered during Appellant’s trial, where he declared, “I
don't know, I like turned and he come at me, and I looked down, I didn't know I had the gun but
obviously, I did.” He shot at Cameron in self-defense. This statement was purposely added to
Curry’s testimony to eliminate Curry’s self-defense alibi during Appellant’s trial and emphasized
intent and/or malice on the part of Curry to use force (or aggression) against Cameron.

Detective Marzolf testified that during one of their neighbor canvasses, one of his
detectives talked to a neighbor who heard about an argument between Cameron and unidentified
person wherein the word “dirt bike” was mentioned. (R. p. 804-805, 20.6). This neighbor was
not mentioned in previous reports. Neither was it mentioned by any of the detectives who
testified in the Appellant’s trial.

Appellant contends this Court misappreciated all this new evidence and took them out of
context. Contrary to this Panel’s ruling, all this evidence satisfies the requirements for granting
new trial. Since the Panel singled out materiality, non-cumulative and probability of changing

the result or verdict, Appellant will focus his discussion on these three factors.
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Evidence was material and would probably result in an Acquittal
These two factors are inter-related, since evidence is “material if there is a reasonable
possibility that the new evidence would have changed the outcome be material”. The evidence

has the potential to alter the outcome of the lawsuit Wilkins v. Sec'y, Dep't of Health & Human

Servs., 953 F.2d 93, 95-96 (4th Cir. 1991) (en banc) (quoting Williams v. Sullivan, 905 F.2d

214, 216 (8th Cir. 1990). Evidence is material if it relates to the element of the crime.
Respondent’s theory was that Appellant was guilty of murder for committing acts
showing he acted in concert with Curry and Gambrell to cause the death of Cameron. To prove

this, the State had to prove intent on the part of Appellant. Respondent had Curry testify
Appellant (1) not only a gun at the day of the shooting, but that he brought the same with him at
Cameron’s house, (2) was informed by Gambrell of the stolen cocaine and (3) was instructed to
get Cameron, the dope or the money.

Appellant did not deny he ferried Curry to and from Cameron’s house. His entire defense
was he lacked the intent, malice and prior knowledge to provide support to Curry’s action in
shooting Cameron.

Clearly, in declaring Appellant carried a gun with him, Curry was establishing an intent
on the part of Appellant to participate in the use of force (or intimidation) upon Cameron. This
would play right into the State’s theory Gambrell instructed his “do-boys” to intimate or threaten
Cameron into returning the stolen cocaine or pay for it.

Gambrell in unequivocally stating Appellant did not possess any gun on the day of the
shooting undercut the element of intent in Respondent’s case against Appellant.

In his Sworn Affidavit, Gambrell categorically denied Curry had a phone and called him

to inform of the shooting of Cameron. This statement shuts down the Respondent’s attempt to
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establish a conspiracy (or any form of agreement) to commit a crime, by painting a picture of a
consigliere calling the mob boss after he had done a dirty deed on his behalf.

Gambrell’s sworn declaration would more likely convince a jury that Appellant’s intent
was never to fight, intimidate, coerce, rob or kidnap Cameron. This new evidence debunks the
State has established all the elements of the crime of murder, beyond reasonable doubt. The new
evidence also directly challenges Curry’s credibility and puts in question the information he
offered in Appellant’s trial, considering the plethora of inconsistent statements discovered after
Appellant’s conviction. It is material because it weakens Respondent’s theory, casting doubt if
there was indeed concert of action and unity in purpose among the three defendants. The only
concert was performed by the prosecution and Curry.

The new evidence was not merely cumulative nor impeaching.
For evidence to be cumulative,

Cumulative evidence has been tersely defined as additional
evidence of the same kind to the same point. It is apparent that
there is a wide difference in meaning between the terms ‘of the
same kind' and “to the same point', as used in the various
definitions. Newly discovered evidence, to be cumulative, must not
only tend to prove facts which were in evidence at the trial, but
must be the same kind of evidence as that produced at the trial to
prove those facts. If it is of a different kind, though upon the same
issue, or of the same kind on a different issue, it is not cumulative.
Nor is evidence cumulative in the legal sense which, while tending
to establish the same general result, does it by proof of a new and
distinct fact. To render evidence subject to the objection that it is
cumulative, in the legal sense, it must be cumulative, not with
respect to the main issue between the parties, but on some
collateral or subordinate fact bearing on that issue. * * * Newly
discovered evidence raising a new ground of claim or defense is, of
course, not cumulative, nor is evidence explaining an apparent
conflict in or contradicting, evidence offered at the trial. Newly
discovered evidence of admissions has been held not to be
cumulative to evidence of facts and circumstances."
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McCabe v. Sloan, 184 S.C. 158, 191 S.E., 905, quoting 20 R.C.L., 297, Sec. 79, as cited in
Johnston v. Belk-McKnight Co., Inc., 188 S.C. 149 (S.C. 1938).

Gambrell’s Sworn Affidavit is not an evidence of the “same kind” as it is a documentary
evidence and not a testimonial evidence. Therefore, this is not the “same evidence: contemplated
by the law.

Furthermore, to be cumulative, it must be an additional evidence to that “which was
presented at trial as to a fact.” U.S. v. Fenn, No. 1:12¢cr 510 (JCC), 2014 U.S. Dist. LEXIS
46939, at * 9 (E.D. Va. April 3, 2014). In this case, the sworn declaration is not cumulative
because it does not merely add to a fact presented at Appellant’s trial, it directly contradicts a
fact presented therein. Gambrell had been an unavailable witness as a result of the Court’s
actions during Appellant’s trial.

For an evidence to be merely impeaching, it involves...unrelated [matter] with issues that
had no bearing on those at [the defendant’s] trial. Black’s Dictionary 830 (9% Ed. 2009)
(defining “impeach™ as to discredit the veracity of a (witness)), as cited in U.S, V. Robinson, 627
F.3d 941 (4% Cir. 2010). In this case, Gambrell’s Affidavit is not evidence of an unrelated matter
challenging the credibility of a witness. Gambrell’s Affidavit was presented to explain
contradicting statements offered by Curry. As defined, an evidence explaining an apparent
conflict in, or contradicting evidence is not cumulative. As previously stated, this evidence did
not only put in issue Respondent’s main witness but goes to the very element of the crime.

Inconsistent statements by Curry (and Marzolf) offered in separate trials of his co-accused
may be considered as newly discovered evidence.

To establish the link between the defendants, Respondent offered Curry’s testimonies

implying Appellant’s complicity (and intent and/or malice) to the “plan to rob or kidnap

Cameron”.

24
22



First, Curry testified Appellant took Cameron home upon Gambrell’s order (R., p. 544-
545, 1.7), only to change his tune during Gambrell’s trial by testifying Appellant voluntarily took
Cameron home. (R., p. 809, 16.23).

Second, Curry claimed Appellant brought his own gun to Cameron’s, but in his testimony
at Gambrell’s trial, he testified upon returning from Cameron’s house, he and Appellant went
inside Gambrell’s house to return the guns. (R., p. 810, 16.25). While trying to rope in
Appellant in the conspiracy, Curry contradicting himself because there is no logical reason for

Appellant to return “his own gun” to Gambrell. /d There can be no explanation other than he

was lying to reduce his sentence.

Curry has offered too many conflicting and illogical statements for his testimonial
evidence to considered reliable. How can this Court allow such a catastrophic injustice take place
when it is beyond a reasonable doubt the offeror is utterly incredible?

Some out-of-state cases recognize there are special circumstances where motion for new
trial based on impeaching evidence discovered after trial may be granted. The case of U.S v.
Custis cited cases where new trial was granted on the basis of newly discovered impeachment

evidence. U.S. v. Taglia, 992 F.2d 413, 415-416 (7" Cir. 1994) as cited in United States v.

Custis, 988 F.2d 1355, 1360 (4" Cir. 1993). ! In Taglia,, the 7" Circuit court held that “(I)f the
government rested entirely on the uncorroborated testimony of a single witness who was
discovered after trial to be utterly unworthy of being believed because he had lied consistently in °
a string of previous cases, the district judge would have the power to grant a new trial in order

to prevent an innocent person from being convicted.” Id. at 415.

The 2™ Circuit in the case of United States v. Sanchez emphasized motion for new trial

! This case noted possible exception, but the Court did not find the requirements for exception satisfied in this
particular case.
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should be granted “only with great caution™ such as when there is “real concern that an innocent

person may have been convicted”. United States v. Sanchez, 969 F.2d 1409, 1419 (2" Cir.

1992) as cited in Custis, supra.

In this case, Curry exhibited a propensity to lie and/or change his story as it suits him. To
put Curry’s statements in perspective, Appellant introduced his Sworn Affidavit briefly
explaining the terms of his plea bargain with the prosecution. 2

In sum, the new evidence submitted by Appellant satisfies the requirements for the grant
of new trial based on newly discovered or after-discovered evidence. All this evidence surfaced
after Appellant’s trial. Appellant could not have known of Curry’s new testimonies because it
was either a fabrication or was intentionally omitted, for which, Appellant, even with exercise of
due diligence, could not have found or uncovered. Appellant is entitled to have his request for his
case for new trial.

IL

THE PANEL ERRED IN AFFIRMING THE DENIAL OF
MOTION FOR DIRECTED VERDICT.

The standard for review of a denial of a motion for directed verdict is for the Court to
“view the evidence of record and all reasonable inferences in the light most favorable to the
State.” State v. Weston, 367 S.C. 279, 292, 625 S.E.2d 641 (2006), State v. Bennett, 415 S.C.
232,235,781 S.E.2d 352, 353 (2016) quoting State v. Butler, 407 S.C. 376, 381, 755 S.E.2d
457, 460 (2014).

The Panel overlooked, misunderstood or misapplied facts or circumstances which can

affect the result of the case, and which this Court is duty bound to correct because the right to

2 More in-depth discussion on this matter in the section for due process.
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liberty, which stands second only to life in the hierarchy of constitutional rights cannot
be lightly taken.

Appellant maintains there was insufficient evidence from which the trial judge could find
that the existence of conspiracy and/or pre-arranged plan to commit illegal acts among Appellant
and his alleged co-conspirators, much less, that Appellant participated in furtherance of such
illegal purposes.

Under the hand of one is hand of all [accomplice liability], one
who joins with another to accomplish an illegal purpose is liable
criminally for everything done by his confederate incidental to the

execution of the common design and purpose.

State v. Thompson, 374 S.C 257, 261-62, 647 S.E. 2d 702, 704-05 (Ct. App.
2007).

In other words, it applies when two or more persons come to an agreement
concermning the commission of a felony and decide to commit it. Its essence is the
unity of action and purpose. Its elements, like the physical acts constituting the
crime itself, must be proved beyond reasonable doubt.

Based on the Solicitor’s closing argument, the relevant evidence presented against
Appellant was Curry’s testimony on the following: (1) Cameron stole drugs from Gambrell; (2)
Gambrell instructions to get Cameron, or the dope or the money; (3) Appellant drove Curry to
and from Cameron’s house; (4) Curry brought two guns with him at Cameron’s house ; (5)
Appellant had a gun which he brought with him to Cameron’s house; (6) Curry’s presence at the
shooting.

During Appellant’s trial, the Solicitor proposed all three defendants were involved in
drug trade and this incident was a drug trade gone awry. R., p. 765, 11.22 & p. 766, 4.15.

However, virtually no evidence linked Appellant to any drugs or drug transaction or

27
25



conversations about drugs. In fact, no evidence was introduced a drug sale occurred on that
fateful day. Records show the only transaction that transpired that day was the sale of a bike
between Cameron and Gambrell’s nephew. Thus, no evidence was offered to prove
Respondent/the Court’s drug trade conspiracy theory. No illegal act was undertaken.

Next, to establish what the Solicitor called the “plan to collect a drug debt or kidnap
Cameron”, Respondent introduced Curry’s testimony on the missing cocaine and Gambrell
suspecting Cameron took the same. (R. p. 570, 21.25; p. 390, 4.12).

The only evidence Respondent proffered to establish Appellant knew of the plan is the
uncorroborated testimony of Curry that Gambrel! instructed them “to go down there to get the
dope or money”. (R., p. 567). Aside from this being inconsistent with Appellant’s recollection of
Gambrell’s suggestion to return to Cameron’s and bring him back to Gambrell’s, Curry
contradicted his narrative in the same testimony. (R., p. 568, 1.5, where he testified Gambrell
told Appellant “he needed to go back and get Mr. Cameron™).

It was uncontroverted Appellant was not at Gambrell’s house when the latter discovered
of his missing cocaine. He had no way of knowing what transpired at Gambrell’s house while he
was transporting Cameron to his house. Appellant was consistent in testifying that upon arrival
at Gambrell’s house, he was instructed to return to Cameron’s and bring him back to Gambrell’s.
(R., p. 646; p. 649; p. 673).

Before he was instructed by the Court to take the Fifth Amendment, Gambrell confirmed
Appellant’s lack of knowledge on the issue of missing cocaine when he testified (1) he had to
wait for Appellant’s return since the latter had no cellphone with him (R., p. 602, 9.12); (2) he

asked Appellant to go back to Cameron’s (R. p. 604, 22.25).
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Assuming arguendo that a plan was hatched between Cameron and Curry regarding the
missing cocaine, Appellant could not have consented to something he had no knowledge of.
Furthermore, if we are to rely on Curry’s testimony, there is nothing illegal in retrieving one’s
property.

Outside the unreliable statement of its main witness, Respondent had no other evidence to
support its claim Appellant knew about missing cocaine and a plan for its retrieval.

Respondent’s witness, Curry, testified Appellant had a gun and brought the same to
Cameron’s house. As previously stated, this was Respondent’s attempt to show Appellant has
“intent” or “malice” when he went back to Cameron’s house. This testimony was
unsubstantiated. In fact, Curry contradicted himself in the same testimony when he said he did
not know the make or caliber of Appellant’s gun. (R., p. 579, 2.5).

Respondent did not produce the gun Appellant allegedly owned and brought to the scene
of the crime. Neither did it introduced fingerprint analysis or other evidence linking any of the
two guns (i.e. 25 and .38) to herein Appellant.

Respondent argued Appellant could have anticipated the shooting as a natural and
probable consequence of the pre-arranged plan to go to Cameron’s home. The only evidence
introduced by Respondent in this regard is Curry’s testimony implying Appellant had seen him
with a gun when they were approaching Cameron’s house. Appellant testified that as soon as he
saw Curry with the gun, he pleaded with Curry to leave the same in the car. (R., p. 649; p. 678).
As far as Appellant knew, Curry only had one gun with him and the same was left in the
floorboard. (R., p. 574, 6.13). In his testimony, Curry confirmed Appellant’s statement by
admitting he left the gun in the car. (R., p. 574, 1.5). This admission by Curry strikes at the

heart of Respondent’s closing argument, “What did they think was going to happen?”. The
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evidence simply does not support Appellant knew an illegal activity occurred (stolen cocaine),
nor could he have anticipated a shooting will occur considering he saw Curry leaving the gun in
the car.

This leaves us to Appellant driving Curry to Cameron’s house. In fact, Appellant’s
conviction for murder was largely based on the argument he drove the shooter to Cameron’s
house and back to Gambrell’s.

Following the State’s logic, Appellant was guilty of killing Cameron, not by bullet but by
a car. In the words of the Solicitor, “Jason didn’t pull that trigger, but he delivered Woodrow
Curry to Steven Cameron’s doorstep”. (R., p. 765). This logic fails to consider the “intent” and
malice aforethought” element of murder.

The question therefore is whether Appeliant’s act of driving Curry is considered an act
aiding, abetting or even assisting Curry in the commission of the murder. To determine this, the
case of State v. Mattison declared:

For a person who has not actually committed the homicidal act to
be regarded as a participant in a homicide, he or she must have
aided, abetted, assisted, encouraged or advised the killing. Also,
the courts have required that the alleged accomplice must have
acted with the intention of encouraging and abetting the
commission of the homicide, or, at least the commission of the
murder by the principal must have been a reasonably foreseeable
consequence of the defendant’s action.

State v. Mattison, 388 S.C. 469 (S.C. 2010).

Since Appellant was charged under the accomplice liability doctrine which is based on
unity of design and unity of action, Respondent’s evidence must show Appellant knowingly
intended to assist in the commission of the actual offense. In other words, to be guilty as

principal, Appellant must have acted with the state of mind required for guilt.
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Respondent failed to establish in driving Curry to Cameron’s house, Appellant intended
to, or expected Cameron to be shot. No evidence was presented that Appellant had any hostility
or grudge against Cameron. In absence of strong motives on his part to kill Cameron, it cannot
be safely concluded he had intent or malice to kill Cameron (or conspired to have him killed).

The absence of intent is also shown from the unwavering and consistent statement by
Appellant of his reason for driving back to Cameron’s place. (R., pp. 646, 649, 673). Even
Respondent’s witness, Curry, confirmed this in his testimony. (R., pp. 568, 572).

Additional evidence where Appellant’s intent can be inferred is his choice to use
Gambrell’s car to allow space for Cameron at the back, instead of his own since his dog was in
his car. (R., p. 693, 1.15).

Respondent contends Appellant could have anticipated Cameron’s shooting as a “natural
and probable consequence” of him driving “ a man that he knew to be armed, who he knew had a
short fuse to anotﬁér man’s house, who also had a short fuse, to collect on a drug debt or to
kidnap him...” (R., p. 766, 10.15).

Record shows Appellant did not interact, much less know Curry and Cameron enough for
him to know the two had a “short fuse”. In fact, Appellant testified he had only met Cameron
three times and barely talked with him while he drove him to his house. (R., p. 641-642).

To assist in determining whether Appellant’s action aided, abetted or assisted in the
commission of the crime, an inquiry should be made over Appellant’s overt acts before, during
and after the shooting.

Prior to arriving at Cameron’s house, Curry testified Appellant asked him to leave the .38

in the car. (R. p. 574, 1.5). He also testified upon reaching Cameron’s place, Appellant merely

3 During his entire testimony, Curry has prevaricated on this issue.
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stood behind him while he talked to Cameron.

Curry testified that after he shot Cameron, he found Appellant inside the car already. (R.,
p. 551, 8.12). This corroborated Appellant’s testimony he ran away from Curry when the latter
refused to heed his pleas to stop pointing a gun at Cameron. (R., p. 655, 11.16 & p. 657, 2.12).

That Appellant drove Curry back to Gambrell is not sufficient to establish he cooperated
or assisted Curry, particularly considering his defense of duress and grave threat. Appellant had
a gun and threatened him and his mother’s life, (R., p. 657, 13.18). Curry was seen driving by
Appellant’s mother’s house. (R., p. 664, 2.19). Curry admitted knowing Appellant’s mother’s
address.

Furthermore, it is well-established a person can not be found guilty of aiding and abetting
a crime that has already been fully committed. United States v. Love, 767 F.2d 1052 (4" Cir.
1985).

In the absence of evidence to show intent to assist or encourage Curry in shooting
Cameron, and even without reading Appellant’s defense, Appellant driving Curry to and from
the scene of the crime is not sufficient circumstantial evidence that would reasonably tend to
prove guilt of Appellant. At most, the evidence may raise suspicion of him being an accessory.
The evidence was not sufficient to prove that he associated himself with, and engaged in, some
affirmative conduct designed to aid the criminal venture.

III.

THE PANEL ERRED IN NOT FINDING APPELLANT’S
DUE PROCESS RIGHTS WERE VIOLATED.

Appellant was deprived of fair trial due to prosecution’s abuse of discretion.
It is well-established that plea bargains made between the government and a witness must

be fully disclosed to the defendant. United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375, 87
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L.Ed.2d 481 (1985). Here the terms of the plea agreement between Respondent and Curry was
not made available to defense counsel, prior to the trial. In fact, it was during Appellant’s trial he
learned of Curry’s plea to a lesser offense.

Aside from the prosecution’s failure to disclose its plea bargain with Curry, Appellant
challenges the constitutionality of the plea bargain based on due process.

A number of out-of-state courts have censured bargains
conditioned upon a witness's agreement to testify in a particular
manner and have overturned the resulting convictions on both due
process and policy grounds. (People v. Medina, 41 Cal. App. 3d
438,455, 116 Cal. Rptr. 133, 145 (1974) ("[A] defendant is denied
a fair trial if the prosecution's case depends substantially upon
accomplice testimony and the accomplice witness is placed, either
by the prosecution or the court, under a strong compulsion to
testify in a particular fashion.").

In this case, Curry’s sworn declaration stated:

After Jason Carver’s conviction, Greenville dropped drug charges,
and I was moved to Anderson. Marzolf and Chelsea said they
would suggest voluntary manslaughter if I pled guilty. They also
said it would look better if I testified against Carver. For Gambrell,
I was offered the fact that Chelsea would have no problem
suggesting 15 years provided Gambrell was convicted. However,
neither of them spoke up when sentenced to 28 years.

(R., p. 397).

The Doctrine of Due process guarantees defendants a right to fair procedure and has
traditionally operated to exclude involuntary confessions and unreliable witness testimony.
While majority of courts do not consider plea bargaining as violative of the due process rights of
the defendant, an increasing number of them has recognized that the process encourages perjured
testimony and wrongful convictions. (Washington v. Texas, 388 U.S. 14, 22-23 (1967).

In fact, some out-of-state courts have ruled due process rights to fair trial was violated

when “the prosecutor influences the witness to testify for the prosecution instead of the defense

33
31



or interferes with the content of his testimony for the defense”. (United States v. Fricke, 684
F.2d 1126, 1130 (5th Cir. 1982), cert. denied, 460 U.S. 1011 (1983); United States v. Goodwin,
625 F.2d 693, 703 (5th Cir. 1980). The 5% Circuit Court has reversed a conviction on this
ground. United States v. Hammond, 598 F.2d 1008, 1013 (5th Cir. 1979).
In this case, it would appear the terms of agreement between the prosecutor and Curry
was contingent upon his favorable testimony for the prosecution, as well as the resulting verdict.
In availing of this outcome-oriented plea bargaining, the prosecution did not only deprive
Appellant of fair trial as he did not have the same authority and or leverage to elicit favorable
testimony for himself. This practice encourage fabrication and would explain Curry’s ever-
changing testimonies.
The same argument applies with the delay in sentencing of Curry. Since the prosecution
failed to disclose the terms of the plea bargain agreement, Appellant was denied the opportunity
to cross examine Curry regarding the same. The Court in the case of State v. Dean states,
"[I]n all criminal prosecutions, the accused shall enjoy the right to .
.. be confronted with witnesses against him." U.S. Const. amend.
VLI. "The Confrontation Clause guarantees a defendant the
opportunity to cross-examine a witness concerning bias." State v.
Brown, 303 S.C. 169, 171, 399 S.E.2d 593, 594 (1991) (citing
Davis v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.E.2d 347
(1974)). "The fact that a cooperating witness avoided a mandatory
minimum sentence is critical information that a defendant must be
allowed to present to the jury." State v. Gracely, 399 S.C. 363,
374-75, 731 S.E.2d 880, 886 (2012).

State v. Dean, Op. No. 5648, (SC Ct. App. 2019).

Similar to Dean’s case, Curry’s sentence and whether he received any leniency in
sentencing in exchange for his cooperation was discovered after Appellant's trial and sentencing.

Appellant was unable to cross-examine Cuiry regarding the terms of the agreement and his

cooperation with the prosecution, which goes to Curry’s motive and bias in testifying the way he
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did. - That the trial court denied Appellant’s motion for new trial based on violation of his due
process rights due to prosecutor’s (mis)conduct is an error of law that this Panel overlooked.
The Panel’s failure to appreciate this is an error of law for which Appellant seeks this Court’s
review.

Respondent also failed to disclose information and/or witness that may exculpate
Appellant. As early as March 29, 2016, the law enforcement had video surveillance. The
investigation on Appellant’s case was completed April or May 2016. Respondent offered
Appellant a copy of the discovery response, which should have included all the surveillance
videos, only in December 2016. Despite receipt of the videos in December of 2016, Appellant
was unable to access them. This fact was known and acknowledged by the State. Appellant was
provided with accessible discovery the week before trial. Appellant was not given enough time
to view all the video exhibits, aside from the fact that one video could not be viewed at all.

A prosecutor’s primary duty is to seek justice. Under the law, a prosecutor shall make
timely disclosure to the defense of all evidence or information known to the prosecutor that tends
to negate the guilt of the accused or mitigate the offense. (Rule 3.8(d) of the Rules of
Professional Conduct). It failed to do the same. Failing to submit the video surveillance and
required discovery materials within the reglementary period is tantamount to the State denying
Appellant his right to due process.

Again, the trial court did not rule on this violation, and this Panel erred in not finding the
same as error of law.

Appellant was deprived of his due process due to judicial bias.
The trial judge has exhibited bias throughout the proceedings on this case. For one, he

allowed the prosecutor to proceed with charging Appellant under accomplice liability doctrine
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when he was indicted for murder. It was only during the trial he discovered of the additional
accusation against him Appellant believed he was deprived of sufficient information of all the
violation he allegedly committed and as such, he was unable to prepare for his defense
accordingly. The additional charge of accomplice liability and the underlying offenses of
kidnapping and robbery was not presented during the preliminary hearing, which takes this away

from the ruling in State v. Hicks, 257 S.C. 279, 185 S.E.2d 746 (1971).

The trial judge has also abused his discretion in refusing Appellant to recall two
important witnesses because it run in counter with the Confrontation Clause. In particular, the
trial judge refused to recall Marzol who swore Curry told him Gambrell gave him the gun. In
Gambrell’s audio interview presented during the trial, he denied Curry’s allegations, and
declared the latter took the gun without his permission. Appellant requested to recall Marzolf to
inquire into Gambrell’s statements, but the trial judge, in explaining its denial stated Appellant
could have cross-examined Marzolf and that if he was mistaken, he can be corrected in appeal.
(R., p. 623).

While the law provides that it is upon the discretion of the Court to allow a witness to be
recalled, Appellant avers that the interest of justice will be served if these witnesses have been
allowed to testify considering that Gambrell’s testimony was stricken out by the Court. The
Court has ruled defendant is entitled to cross examine witnesses when there is lack of sufficient

evidence to build his defense. State v. Pradubsri, 403 S.C. 270 (S.C. Ct. App. 2013).

Furthermore, this Panel affirmed trial judge’s refusal to recall the witness was “because
Carver was able to cross-examine the detective as to the relevant subject matter”. However,

based on the procedure of the trial, Appellant could not have cross-examined Marzolf with
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regards to the issue of the guns until the testimonies of Curry and Gambrell have been
concluded.

Appellant believes this is a callous disregard of Appellant’s rights, where the trial judge
fails to exert efforts in obtaining all the facts in this case considering this involve the life of
Appellant. This kind of behavior reflects the slow departure from the truth-seeking mission of
the criminal justice system to ensuring a conviction.

The judge’s bias can also be gleaned from his sentencing statement:

THE COURT: So I am convinced that it was not necessarily Mr.
Carver’s intention to kill anybody when they went down there. But
I’m equally convinced that you went down there to get the man, the
money or the drugs back. As such you, engaged in a criminal
conspiracy that ultimately spiraled out of control. It was notable to
me that you drove away with the lights off, 911 wasn’t called, that
you didn’t involve yourself with law enforcement until Mr. Curry
was involved with the law enforcement himself. You can interpret
that several ways.

I think it’s clear that when you start messing around with drugs,
especially the type of drugs that y’all were using, a natural and
probable consequence such as what ultimately happened in this case
is what you will see.

Also, the fact that this car of Mr. Gambrell’s was used instead of
yours is an indication that you did go with the intent to bring this guy
back. And then you hid it after the fact, too; which is a sign that y’all
knew that you had a problem.

That being said and done, I think it is only fair that you be treated
equally, so I am going to sentence you to thirty (30) years. You have
ten days to appeal this decision. If he is entitled to any credit, give
him credit for any time served. Okay?”

(R. p. 785-786, 5.10).
Appellant believed that it was improper for a judge to comment on evidence, especially

when the same was not established in the trial (i.e. no evidence presented that Appellant hid

Gambrell’s car) or to suggest an outcome (i.e. “criminal conspiracy”). The trial judge did both.
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Lastly, the judge impermissibly intruded upon defendant’s rights by repeatedly
admonishing Gambrell of his right not to testify and that it may be used against him in his
upcoming trial against himself. It is all the more suspect when, instead of Gambrell’s own
lawyer, it was the prosecution who raised an objection just when Gambrell was discussing his
“instructions” to herein Appellant. (R., p. 596-598; p. p. 605-608, 2.12).

This level of overzealousness by the trial judge can be likened to what is termed as
judicial intimidation. The court in Webb v. Texas, found the judge’s actions --in singling out
defendant’s witness for a lengthy admonition on his right to not testify, implying the latter will
lie in court, and the dangers of perjury—have exerted such duress on the witness’ mind as to

preclude him from making a free and voluntary choice whether or not to testify. Webb v. Texas

409 U.S. 95, 98 (1972).

One striking similarity between Webb and the instant case is the fact that the defendant’s
witness was initially willing to testify, only refusing to do so after the judge’s admonition (in this
case, repeated warning about taking the Fifth Amendment).

In both instances, the judges effectively drove the witness off the stand, resulting to the
defendants being deprived of their due process of law under the Fourteenth Amendment.

The record is replete with instances biases from the trial judge. For instance, in response
to Appellant’s motion for directed verdict based on failure of the State to establish intent on his
part, the trial judge outright denied his motion, stating “This isn’t necessarily an accomplice but
it’s hand of one, hand of all.” This statement is clearly misleading, or at the very least vague,
since the aiding and abetting acts of an accomplice is considered similar as to the hand of one
hand of all doctrine. (R., p. 718,22.25; p. 719, 1.7).

It should be noted the trial judge was quick to berate and/or chastise Appeilant’s counsel
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for bringing up Gambrell’s audio tape (police interview) when the judge himself prevented him
from doing so. (R., p. 612, 15.21). But the judge glossed over the prosecution’s violation of the
discovery rule, allowing the 36-hour long video and other materials submitted only two weeks
prior to trial. The delay in the discovery is made much egregious considering the State withheld
the materials for more than one year past its own review. (R. p. 463, 19.24).

In sum, this Panel erred in not considering the factual evidence of bias and misconduct on
the part of the judge and the prosecution. Appellant believes there are times when the exercise of
the Fifth Amendment rights infringes on defendant’s due process right. One such case is when
the “only person capable of furnishing useful testimony will be implicated in some way in the
crime.” Kastigar v. United States, 406 US441, 446. In this case, Appellant was entitled to a new
trial since he was deprived of his due process to a fair trial.

IV.

THE PANEL ERRED IN FINDING ISSUES RAISED BY APPELLANT
WERE NOT PROPERLY PRESERVED FOR APPELLATE REVIEW.

In the case of State v. Dean, the Court of Appeals laid down the precepts on preservation

Our appellate courts have consistently found issues preserved for
review when the issue was raised to and ruled upon by the trial
court." State v. Cain, 419 S.C. 24, 33-34, 795 S.E.2d 846, 851
(2017). See, e.g., State v. Williams, 417 S.C. 209,228 n.10, 789
S.E.2d 582, 592 n.10 (Ct. App. 2016) ("In order for an issue to be
preserved for appellate review, it must have been raised to and ruled
upon by the trial judge." (quoting State v. Dunbar, 356 S.C. 138,
142, 587 S.E.2d 691, 693 (2003). " While a party may not argue one
ground at trial and another ground on appeal, State v. Bailey, 298
S.C.1,5,377 S.E.2d 581, 584 (1989), we do not require a party to
use the same language on appeal as it did at trial, Herron v. Century
BMW, 395 S.C. 461, 466, 719 S.E.2d 640, 642 (2011)." Id. at 33-
34,795 S.E.2d at 851. "

State v. Dean, supra.

This Panel erred in finding that Appellant’s assertions as to (1) the failure to be informed
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of the charges against him, (2) the charge for the “hand of one is hand of all” doctrine, (3) lack of
neutrality of the trial judge, and (4) violation of his due process rights by trial court’s efforts to
explain Fifth Amendment rights to his co-defendants, were not preserved for appellate review.
This Panel failed to appreciate Counsel for Appellant’s efforts to challenge the charges of murder
and accomplice liability during the trial, which were shut down by the trial judge. (R., pp.
156.160, 351, 718 & 766).

In his Motion for New Trial, Appellant raised the issue of the trial judge’s lack of
neutrality by questioning his (1) apparent zealousness in convincing Gambrell to invoke the Fifth
Amendment (R., pp. 11.12, 355, 359); (2) denial of Appellant’s motion for continuance
preventing Appellant from presenting his witnesses (R., p. 14.16); (3) failure to rebuke the
prosecution’s untimely disclosure of information material to Appellant’s defense and allowing
these to be placed in record, (R., p. 152. 156); (4) conclusory statements during the trial (R., p.
354).

In his Motion for New Trial dated September 5, 2019, Appellant challenged the trial
court’s action in repeatedly interjecting to warn Gambrell of his right to refuse to testify which
led to him invoking the Fifth. In this Motion, Appellant averred the trial court overstepped the
line by becoming an advocate for the state effectively preventing Appellant from pursuing his
witness’ testimony. (R., p. 11-12). The issue was raised anew in his Amended Motion for New
Trial and in his Motion for Reconsideration, as part of Appellant’s attempt to show the judge’s
bias (R., pp. 323, 355-359).

Contrary to this Panel’s findings, Appellant challenged the charge of “hand of one is

hand of all” in its initial Motion for New Trial, by objecting to the inclusion of the discussion on
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kidnapping and robbery. (R., p. 11). This was reiterated in his Amended Motion for New Trial
(R., p. 351-354), and in his Addendum to the Motion for Reconsideration, (R., p. 402-405).

The same can be argued with the issue on judge’s neutrality. Appellant has challenged
the judge’s neutrality in not compelling two witnesses for Appellant, and in allowing untimely
discovery, in his Initial Motion for New Trial. (R., p. 14-16). The same argument was raised in
Appellant’s subsequent Amended Motion for New Trial. R., p. 348-350).

Since the Panel erred in finding Appellant’s above-cited issues unpreserved, Appellant
requests that the unresclved issues in the previous briefing be allowed to be presented in the
Petition for Rehearing, or in the alternative, be resubmitted for decision in this Court.

In sum, Appellant reiterates his position that this Panel erred in affirming the trial court’s
findings. Appellant challenges the sufficiency of evidence and his conviction. Construing ALL
of the evidence and the inferences therefrom in the light most favorable to the Respondent, the
evidence was not sufficient to sustain his conviction beyond reasonable doubt, for the crime of
Murder.

CONCLUSION

For the reasons set forth above, Appellant respectfully requests this Court an en banc
review.

Respectfully submitted by:
s/Donald L. Swmith

Donald L. Smith (SC Bar#6699)
122 N. Main Street

Anderson, SC 29621

Telephone:  (864) 642-9284

Facsimile: (864) 642-9285

attorneydonaldsmith@gmail.com
Anderson, South Carolina Attorney for Appellant
August 16, 2021.
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FORM 7 .

PROOF OF SERVICE

Aug 16 2021
8C Court of Appeals

THE STATE OF SOUTH CAROLINA

In The Supreme Court

APPEAL FROM ANDERSON COUNTY
Court of General Sessions

R. Lawton Mclntosh, Judge

Appellate Case No. 2017-002011
Case Number: 2016A05324

State of South Carolina,

Jason Franklin Carver,

Respondent,

Appellant.

PROOF OF SERVICE

Pursuant to Supreme Court of South Carolina’s Amended Order 2020-05-29-02, I served a

copy of Appellant’s Petition for Rehearing, and Proof of Service, of same upon The Honorabie

Jenny Abbott Kitchings, Clerk of South Carolina Court of Appeals, and upon the Respondent, by

and through its counsel of record, Attorney General Alan McCrory Wilson, Chief Deputy

Attorney General W. Jeffrey Young, Deputy Attomey General Donald J. Zelenka, and Senior

Assistant Attorney General Melody J. Brown, by email through the following addresses:

Ms. Jenny Abbott-Kitchings

Attorney General Alan McCrory Wilson

Chief Deputy Atty. General W. Jeffrey Young
Deputy Attorney General Donald J. Zelenka

Sr. Asst. Deputy Atty. General Melody J. Brown

ctappfilings@sccourts.org
awilson(@scag. gov
jyoung(@scag.gov

dzelenka(wscag.gov
mbrown(@scag,cov

A copy of the above-mentioned Motion shall be mailed to The Honorable Jenny
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Abbott Kitchings,..Clerk of Court South Carolina Court of Appeals, at PO Box 11629
Columbia, SC 2.921 1, and the Respondents, by and through Honorable Alan Wilson at the
Office Attorney General, P.O. Box 11549, Columbia, S.C. 29211, by depositing copy of
it in the United States Mail, postage prepaid, as ordered.

s/Donald L. Smith

Donald L. Smith, (Bar No.: 6699)

122 N. Main Street

Anderson SC 29621

Telephone: (864) 642-9284

Facsimile: (864) 642-9285
Anderson, South Carolina attorneydonaldsmith@gmail.com
August 16, 2021. Attorney for Appellants
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Aug 16 2021

FORM 8

LETTER TO THE COURT OF APPEALS CLERK OF COURT SG C@urt Of AQP@&B
FILING APPELLANT’S PETITION FOR REHEARING

August 16, 2021

The Honorable Jenny Abbott Kitchings

Clerk of Court South Carolina Court of Appeals
PO Box 11629

Columbia, SC 29211

RE: State of South Carolina v. Jason Carver
Appellate Case No.: 2017-002011
Case No. 2016-A05324

Dear Ms. Kitchings:
Please find enclosed the following documents for filing:

1. Appellant’s Petition for Rehearing and Suggestion for Rehearing En Banc,
2. Proof of Service of same.

Sincerely,

s/Donald L. Smith

Donald L. Smith (Bar No.: 6699)
122 N. Main Street

Anderson SC 29621

Telephone: (864) 642-9284
Facsimile: (864) 642-9285
attorneydonaldsmith@gmail.com
Attorney for Appellants

CC:

Attorney General Alan McCrory Wilson

Chief Deputy Attorney General W. Jeffrey Young
Deputy Attorney General Donald J. Zelenka

Senior Assistant Attorney General Melody J. Brown
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RECE
THE STATE OF SOUTH CAROLINA Aug 23 2021
In The Supreme Court
’ SC Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of General Sessions

R. Lawton Mclntosh, Judge

Appellate Case No. 2017-002011
Case Number: 2016A05324

State of South Carolina,
Respondent,

Jason Franklin Carver,
Appellant.

ADDENDUM TO THE PETITION FOR REHEARING
AND SUGGESTION FOR REHEARING EN BANC

COMES NOW, JASON CARVER, Appellant, and hereby submits this Addendum to his
Petition for Rehearing and Suggestion for Rehearing £n Banc, duly filed with this Honorable
Court on August 16, 2021.

On page 7 of his Petition for Rehearing, Appellant discussed how Woodrow Curry was
arrested at Gambrell’s house, where drugs were found. Curry admitted the drugs were his. Curry
was charged with possession of drugs (C.A. 2016A2330202932) and drug trafficking (C.A. No.
2016A2330202933 on April 26, 2016, and April 8, 2016, respectively in Greenville County. In
the meantime, Curry was charged with murder in Anderson County. He entered a plea bargain
with the Solicitor’s Office for the lesser offense of Voluntary Manslaughter. The proceedings for

the plea bargain took place on August 22, 2017, where the Solicitor’s Office requested for a
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deferral of his sentencing until after Appellant’s trial.

12. MS. MOORE: Judge, before you is Woodrow

13. Walter Curry. He Is pleading guilty on indictment

14. number 2017-GS-04-1648 on the charge of Voluntary
15. Manslaughter. He’s represented by Jen Byford and
16. The State is asking that we defer sentencing until

17. after Jason Carver’s trial.

(R, p. 791, 12.17).

In Anderson County, Curry killed an unarmed man for pushing him, yet was allowed to
plead to voluntary manslaughter. The Solicitor, in her respectful request to defer Curry’s
sentence until after Jason Carver’s trial, fell a bit short of how long she needed to keep the anvil
over Curry’s head. In fact, Curry would not be sentenced until November 6, 2018, or after Curry
had completed his work for the Solicitor (getting the conviction of James Gambrell). It should
be noted in the affidavit provided by Curry, following the conclusion of the litigation
surrounding the incident of March of 2016, he stated he understood from the Solicitor and lead
detective fifteen (15) years was a possible sentence depending on how the trials went. Curry said
when it came to the actual sentencing, the State’s prosecution did nothing to lobby for a
reduction in his sentence. They mouthed words which comprised of one sentence.

Based on the fact Curry had pled guilty; and provided the only evidence in Carver’s
conviction of his complicity, Greenville County dismissed both the possession charge and the
trafficking charge, despite his admission the drugs were his. (Exhibit 1-Greenville Public Index).
A trafficking conviction would have been detrimental to Curry’s freedom, given his prior record.
(Exhibit 2-Greenville Public Index). The dismissal of the drug charges on October 30, 2017, was
roughly two months after Carver’s conviction, presumably for a job well done. Had the jury
been aware of Curry’s aspect of the bargain he received for his testimony they would have been

unable to be blind to the direct relationship between his altered testimony from one trial to the
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next. Of course, the Solicitor’s unilateral decision to defer Curry’s sentencing until Gambrell’s
conviction (over fourteen (14) months after Appellant’s trial) would seemingly have struck the
common juror as morally reprehensible. It seems apparent the State led Curry to believe his
“bargain” was directly related to the results of the trials held for Carver and Gambrell. His
testimony is indicative of this conclusion.

On page 25 of the Petition for Rehearing, Appellant quoted the following:

A number of out-of-state courts have censured bargains
conditioned upon a witness's agreement to testify in a particular
manner and have overturned the resulting convictions on both due
process and policy grounds. (People v. Medina, 41 Cal. App. 3d
438,455, 116 Cal. Rptr. 133, 145 (1974) ("[A] defendant is denied
a fair trial if the prosecution's case depends substantially upon
accomplice testimony and the accomplice witness is placed, either
by the prosecution or the court, under a strong compulsion to
testify in a particular fashion.").

The case of People v. Medina, has been cited as an example of a contingent plea
agreement in the articie Toward a Level Playing Field: Challenges to Accomplice Testimony in
the Wake of United States v. Singleton. (James W. Haldin, Toward a Level Playing Field:
Challenges to Accomplice Testimony in the Wake of United States v. Singleton, 57 Wash. & Lee

L. Rev. 515 (2000), https://scholarlycommons.law.wlu.edu/wluli/vol57/iss2/7/)

On page 25-26 of the Petition, the cases of United States v. Fricke, 684 F.2d 1126, 1130
(5th Cir. 1982), cert. denied, 460 U.S. 1011 (1983); United States v. Goodwin, 625 F.2d 693, 703
(5th Cir. 1980); and United States v. Hammond, 598 F.2d 1008, 1013 (5th Cir. 1979), were cited
as examples of cases where prosecutor’s attempts to influence the witness’ testimony is
considered as due process rights violation. These cases were cited in a law article entitled
Accomplice Testimony Under Contingent Plea Agreements. (Yvette A. Beeman, Accomplice

Testimony Under Contingent Plea Agreements, 72 Cornell L. Rev. 800 (1987) accessed at
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https://scholarship.law.cornell.edu/cir/vol72/iss4/5/).

In Appellant’s trial, the prosecution’s case against Appeliant was based on accomplice
testimony. The accomplice witnesses were compelled to testify in a “particular fashion”. The
deference in sentencing provided the State with the opportunity to hold a golden carrot in front of
Curry to “coax” him into conjuring up beneficial facts for the first time at two different trials.
The Court compelled Gambrell to testify in the “particular fashion” of silence by overwhelming
him with the danger of testifying. (R.605-609, 8.12).

Ironically, the Court was so certain Gambrell would not testify, he stated that if he chose
to testify, “...we will bring the jury out.” (R. 595, 6.12). The Court proceeded to question
Gambrell and his counsel, with an abundantly clear objective of preventing Gambrell’s
testimony. (R. 595-598, 13.21). When it became obvious Gambrell would testity, the Court did
not “bring the jury out”. Thankfully, Gambreil had a conscience.

CONCLUSION

Appellant respectfully submits this Addendum to give this Court a more comprehensive

narrative of the events that led to Cutry’s testimony, and its inconsistencies, which Appellant

knows is the only reason he was found guilty.

Respectfully submitted by:

s/Donald L. Sniith

Donald L. Smith (SC Bar#6699)
122 N. Main Street

Anderson, SC 29621

Telephone:  (864) 642-9284
Facsimile: (864) 642-9285

attorneydonaldsmith@gmail.com
Anderson, South Carolina Attorney for Appellant
August 23, 2021.
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Law Enforcement
Funding Surcharge $25 LEFSUR $0.00 $0.00
Victim Conviction
ngrcharge $100 7 $25 |CYSRCH $0.00 $°-00l
{Fine to General Fund AFNEGF $0.00 $0.00]|
SC Criminal Justice
Academy Training SCCIAT $0.00| $o.ool
Victim Services Asm
38.0013% / 5.7831% _ |ASMVIC $°'°°| $0.00
Payments
Payment Date ] Receipt Number | Entered By [Transaction Type Code)| Payment Amount

None

Bonds|

Bond Information

Bond Id Set Date A;:’et:d Set By Type |Amount| Type |[Amount Condition
20168D2330204140(04/05/2016 O'Brien Cash $620,00/Surety $620.00
Bond Bond

Post Information

None

CMsSWeb 6.1 © 2019 South Carolina Judicial Branch e All right reserved
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Suriteh Yiew I

THE STATE OF SOUTH CAROLINA VS WOODROW W CURRY-JR

Case Nutnbesr: [38755AG Court Agency: g\ﬁ's:tGreenwlle Summary Filed Date: 03/18/1996
Case Type: Criminal Case Sub Type:
- _ § Sti Cagle, Dian
Status: Disposed Assigned Judge: |Cagle, Diane Day ?l:z;;t;s:mon Das\]( e, Diane
i e Guilty Bench i
Disposition: Trial
g‘astz‘_’smm 04/17/1996  |Date Received: Arrest Date:
Law Enf. Case: True Bill Date: No Bill Date: ‘
Prosecutor Indictment Waiver Date:
Case: Number:
Probation Case:
ICase Parties|
Click the !;\\EI icon to show assacinted partics. ;
Year Of Party| Last
Name Address Race |Sex Birth Party Type Status|Updated
- 418 WOODSIDE AVENUE P
Curry_-Jr, Woodrow W SIMPSONVILLE SC 20681 WhiteM (1971 |Defendant
Palmateer Officer
Icharges]

Name Charge Code - Charge Description Original Charge Code ~ Original Chasrge |Disposition Date
Curry-jr, 0659-MARIJUANA < 28GM OR < 10GM |0659-MARIJUANA < 28GM OR < 10GM 04/17/1996
Woodrow W HASHISH, 1 HASHISH, 1
Actions|

Name Description Type Motion Roster Begin Date Conll)[:g:étion Documents
Curry-jr, Woodrow |CRIMINAL/TRAFFIC |[Event 04/17/1996- (04/17/1996-
w COURT 09:00 109:00 ] I
SCHEDULED TIME Action 03/18/1996- (04/17/1996-
PAYMENT 00:00 00:00
IFinancials
Summary
" ) Total Paid for .
Fine/Costs: $376.00 fine/costs: $376.00 Balance Due: [$0.00
Costs
Description Cost Code Amount Charge Action Disbursed Amount
Caonversion Criminal Cost [CSCONV $376.00 $376.00
Payments
Payment Date | Receipt Number | Entered By Transaction Type Code Payment Amount|
05/21/1996 {82519 |DPORTER PY $376.00}
_ |
CMSWeb 6.1 © 2029 South Carolina Judicial Branch o Ail righ¥a reserved
53

Un
[



Greenviile County Home Page South Caroling Judicial

Pep

artinent Home_Page

The State of South Carolina vs. Woodrow Walter Curiry Jr

Case Number: |63743C0O Court Agericy: Eaﬁii;tsre-enwﬁle SHBRRBnY Filed Date: 06/14/2004
Case Type: Criminat Case Sub Type:

. . £ i Disposition Garreit, Charies
Status: Disposed Assigned Judge: |Garrett, Charies R. ) Ju:l’:i:? = r s

A Guilty Bench
Dispositiosi: Trial
g;?ti?siizion 06/22/2004 Date Received: Arrest Date:
Law Enf. Case: True Bill Date: No Bill Date:
Prosecutor Indictment Waiver Date:
Case: [Numbers _ )
Probatiorn Case: |
Case Parties|
cick the ¥ lican to sn_nu._,:,u_au:g.ymT
Year D=
o Par Last
Name Address Race: {Sex Bg::h Party Type St'att!vs Updated

Cannon, J B 4 Mcgee Street Greenville SC 29601 Officer ~ |os/12/2007
Curry Jr, Woodrow Walter ;ggs"z"'ws'de Rd Simpsonville SC  \\yhitelM (1971  |[Defendant 07/16/2004

iChla r‘gjesi

Name Charge Code -~ Charge Description Original Charge Code - Original Charge |Disposition Date
Curry Jr 0659-Drugs / Poss. of 28g(10z) or less [0659-Drugs / Pess. of 28g(10z) or less
LA LU of marijuana or 10g or less af hash or [of marijuana or 109 or less of hash or [06/22/2004
Woodrow Walter| "~~~ e
cocatne cocainie
Sentencing,
. Consecutive
And/Or Description Amount Units Begin Date End Date Completion Date or
Concurrent
Schedule Time 2
payrient 07/08/2004
IActiio ns
Name Description Type Motion Roster Begin Date Cox;;;l:;ion Documents
Curry Jr, Woodrow |Scheduled Time Action 07/20/2004- (07/16/2004~
Walter Payment 00:00 '+ 100:00
Curry Jr, Waodrow [Criminal/Traffic Court Event 06/22/2004~ i06/22/2004~
Wailter : 15:00 - 20:00
Financials|
Summary
4i ¥ " e A Total Paid for .
Fine/Costs: $565.00 fine/ costs: lr$5 65.00 Balance Due: [$0.00
Costs
Description Cost Code Amount Charae Action Disbursed Amount
Victim Services Asim ASMVIC

ﬁ .00

$24.00
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38.0013% / 5.7831% ! )
Victim Conviction : .
|Surcharge $100 / $25 CVERCH $25.00 $25.00
State Assessiment STAASM _ $191.00 $191.00
Law Enforcement
Funding Surcharge $25 S $25.00 $25.00I
PCC Surcharge PCCSUR $100.00] . $100.00|
Fine to General Fund AFNEGF $200.00 $200.00’
Payments

Payment Date Receipt Number Entered By Transaction Type Code Payment Amount

07/16/2004 263483 AHEISLER - PY ' $565.00]
|
CMSWeb 6.1 @ 2019 South Carallsia Judiclal Branch e All rights reserved . o -
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State of South Carolina vs Woodrow Walter Jr Curry

Case Number:

2013A2330201947

Court Agency:

Greenville General
Sessions

Filed Date:

03/12/2013

Case Type: Criminali~Clerk Case Sub Type: B
Status: Pled Guilty Assigned Judge: |Garrett, Charles R. ?&Z‘:ﬁ't'o" l\:erdm, Letitia
Disposition: Pled Guilty
Disposition 11/05/2013 Date Received:  (03/11/2013 Arrest Date: 03/08/2013
Law Enf. Case: [01-2013-035287 [True Biill Date: No Bill Date: '
Proseaktay Ll 2013GS2304893 Waiver Date:  {11/05/2013
Case: Number:
Probation Case:
Icase Parties|
Click the l3”..’!:0:1 to show assoclated parties.
Year
Name Address Race |[Sex| Of Party Type SF,t:I';:tI}'s UpL:aS: ed
Birth
Azzara, K.J. 4 Mcgee Street Greenville SC 29601 Officer 03/12/2013
¥ {Curry, Woodrow Walter |155 Woodside Rd Simpsonville SC |\l 1071  [Defendant 04/09/2015
3r 29681
. . 305 E. North Street, Ste. 325 s
Ellis, Sloan Price Greenville SC 29601 Solicitor 11/05/2013
Johnson, Teresa g:::ter 11/05/2013
Kellett, Michael Travis - |P O Box 5511 Bail Qut Bonding =
Roche Surety Greenville SC 29611 Bond Entity 03/12/2013
¥isulivan, C Timothy P. O. Box 2543 Greenville SC 29602 R;fjr"n‘g"t 03/25/2013

ICharges|

Name

Charge Code -

Charge Description

Original Charge

Code - Origina__l Ch_arge

Disposition Date

Curry, Woodrow

3282-Drugs / Dispisal or Assisting

3282-Drugs / Dispisal or Assisting

Un
N

Disposal of Methamphetamine waste, Disposal of Methamphetamine waste, 11/05/2013
Walter Jr
ist Offense 1st Offense B
entencing|
Consecutive
And/Or Description Amount Units Begin Date End Date Completion Date or
Concurrent
5 yrs susp bal
susp during
prob
Actions
Name Description Type Motion Roster Begin Date Con;)gl::ion Documents
Curry, Woodrow Form9 Filing 02/03/2017-
Walter Jr 16:18
Curry, Woodrow Form9 Filing 02/03/2017-
Walter Jr 16:17
Curry, Woodrow Active - Probation Fifing 56 11/06/2013-




Walter Jr 10:59
Curry, Woodrow  [Indictment Filing 11/05/2013~
Walter Jr 00:00
Curry, Woodrow Pre-File Filing 06/05/2013~
Walter Jr 10:50
Curry, Woodrow Rule 6 Filing 03/25/2013-
Walter Jr Objection/Demand 16:44
Curry, Woodrow Motion/Rule 5 Motion 03/25/2013~
Walter 3r Disclosure i6:44
Curry, Woodrow Brady Request And Motion 03/25/2013-
Walter Jv Motion For Production 16:43
/Enspection
Curry, Waodrow Motion/Motion for Filing 03/25/2013-
Walter Jr Bond/Bail 16:43 R, [
Curty, Woodrow  [Bond Filing 03/18/2013-
Walter 1 16:07
Curry, Woodrow Checklist Filing 03/12/2013~
Walter Jr 00:00
Curry, Woodrow Warrants Filing 03/11/201.3~
Walter Ir 00:00
IFinancials|
Summary
. . Total Paid for . .
Fine/Costs: $288.40 fina/costs: $288.40 Balance Due: ($0.00
Costs
Description Cost Code Amount Charge Action Disbursed Amount;
Victim Conviction
Surcharge $100 / $25 CVSRCH $100.00 $100.00
PCC Surcharge PCCSUR $150.00 $150.00
Collection Fee 3% CFEE3% $8.40 $8.40
Law Enforcement
Funding Surcharge $25 LEFSUR $25.00 $25.00i
SC Criminal Justice
Academy Training SCCIAT $5.00 $5.00
Payments
- Payment Date Receipt Number Entered By Transaction Type Code Payment Amount
104/09/2015 307404 HORTONL PY $213.00f
04/09/2015 307406 HORTONL PY $63.80
01/09/2015 304939 HORTONL PY $11.60
lmondﬁ
Bond Information _
Bond Id Set Date Ag; i:d Set By Type Amount| Type Amount Condition
2013BD2330202947|03/08/2013 Hicks Cash $5,000.00(Surety |$5,000.00
Bond Bond
Post Information
Bond Id Bond Type Amount| Date Posted Posted By
2013BD2330202947 |Surety Bond $5,000.00/03/08/2013 Kellett, Michael Travis - Roche Surety
CMSWeb 6.1 (';2;19 SouthC;:u;l;ia';udlt;ia‘l;;;n:h o All rights reserved
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Bwitch View |

State of South Carolina vs Woodrow Walter Jr Curry

Case Number: [2013A2330201932 [Court Agency: g:::)v':ge Ul Filed Date: 03/12/2013
Case Type: Criminal-Clerk Case Sub Type: |
Status: Pled Guilty Assigned Judge: Cagle, Diane Day JDL'IZ%?,'N’" :-I'erdm, LCEE
Disposition: Pled Guilty ' S|
g:ft‘;?s‘tm" 11/05/2013 Date Received: 03/11/2013 Arrest Date: 03/07/2013
Law Enf, Case: |01-2013-035287 ([True Bill Date: ! No Bill Date:
{Prosecutor ndictment 2013652304892 Waiver Date:  |11/05/2013
Case: Number:
Probation Case:
Icase Parties
Click tha !§‘l=un to show associated partles.
Year
Party Last
Name Address Race [Sex Bior:h Party Type Status| Updated
(¥ i i i .
(S urTY, Woodrow Walter Aooay o0dside Rd Simpsonville SC - \yyhitelM (1971 [Defendant 01/08/2015
. 2 305 E. North Sireet, Ste. 325 e
Eltis, Sloan Price Greenville SC 29601 Solicitor 11/05/2013
. . The Law Office Of Kenneth Gibson Defendant
~Gibson, Kenneth Clifton |5 6 5oy 5536 Greenville SC 29606 Attorney 11/05/2012
Court
lohnson, Teresa Reporter 11/05/2013
[Kellett, Michael Travis - [P O Box 5511 Bail Out Bonding =
Roche Surety Greenville SC 29611 sehli 04/08/2013
Reece, Jonathan S. 4 Mcgee Street Greenville SC 29601 Officer 03/12/2013

Eharges!

Name

Charge Code ~ Charge Description

Original Charge Code - Original Charge

Disposition Date

Curry, Woodrow
Walter Jr

3014-Drugs / Manufacture, distribution,
etc. of methamphetamine or cocaine

32014-Drugs / Manufacture, distribution,
etc, of methamphetamine or cocaine

11/05/2013

base, ist base, 1st
Sentencing|
Consecutive
And/Or Description Amount Units Begin Date End Date Completion Date or
Concurrent
10 yrs susp bat
susp w/prob 30
{mos
iﬂctions]
Name Description Type Motion Roster Begin Date CO";‘;I:':O" Documents
Curry, Woodrow Form$ Filing 02/03/2017~
Walter Ir 16:18
|Curry, Woodrow Form? Filing 02/03/2017~
Walter Jr 16:16
Curry, Woodrow Active - Probation Filing 58 11/06/2013~

Gn
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iwaiter Ir 11:01
|curty, Woodrow  |Indictment Filing 11/05/2013-
Walter Jr 00:00
Curry, Woodrow  |Pre-File Filing 06/05/2013-
Walter Ir 10:50
Curry, Woadirow Bond Filing 03/18/2013-
Walter Jr 16:07
Kellett, Michael Surety $10 Fee Filing 03/18/2013~
Travis ~ Roche 10:37
Surety
Curry, Woodrow Warrants Filing 03/11/2013-
Walter Jr 00:00
Curry, Woodrow Checklist Filing 03/11/2013-
Walter Jr 00:00
iFinancialgl
Summary
. . Total Paid for .
{Fine/Costs: $298.40 fine/costs: $298.40 Balance Due: ($0.00
Costs
Description Cost Code Amount| Charge Action Disbursed Amount
Victim Conviction
Surcharge $100 / $25 CYSRCH $100.00 $100.00
|Law Enforcement
Funding Surcharge $25 e $25.00 1200
PCC Surcharge PCCSUR $150.00 $150.00
Collection Fee 3% CFEE3% $8.40 $8.40|
SC Criminal Justice
Academy Training SCCIAT $5.00 $5.00
Surety $10 SURETY $10.00 $10.00
Payments
Payment Date Receipt Number Entered By Transaction Type Code Payment Amount
01./09/2015 304939 HORTORNL PY $48.40
10/07/2014 302610 HORTONL PY $60.00
07/08/2014 297251 HORTONL PY $60.00
04/04/2014 292489 JUDYS PY $20.00
102/21/2014 290761 lhorton PY $40.00
|01/22/2014 289185 HORTONL PY $60.00
l04/ 08/2013 240787 LHORTON PY $10.00
Bonds|
Sond Infarmation
Amend .
Bond Id Set Date Date Set By Type Amount| Type Amount Condition
2013BD2330202947|03/08/2013 Hicks Cash $15,000.00(Surety ($15,000.00
Bond Bondi
Post Information
i Bond Id | Bond Type Amount| Date Posted Posted By
2013BD2330202947 }Surety Bond $15,000.00{03/08/2013 Kellett, Michael Travis - Roche Surety
CMSWeb 6.1 © 2019 South Carolll:n Judiclat er;;";“ﬁ'g;“;esc;ved_“"““‘”'_“‘ o
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FORM 7

PROOF OF SERVICE

RECEIVE)
Aug 23 2021

THE STATE OF SOUTH CAROLINA

In The Supreme Court

SC Court of Appeals

APPEAL FROM ANDERSON COUNTY
Court of General Sessions

R. Lawton Mclntosh, Judge

Appellate Case No. 2017-002011
Case Number: 2016A05324

State of South Carolina,

Jason Franklin Carver,

Respondent,

Appellant,

PROOF OF SERVICE

Pursuant to Supreme Court of South Carolina’s Amended Order 2020-05-29-02, I served a

copy of Appellant’s Addendum to Petition for Rehearing, and Proof of Service, of same upon The

Honorable Jenny Abbott Kitchings, Clerk of South Carolina Court of Appeals, and upon the

Respondent, by and through its counsel of record, Attorney General Alan McCrory Wilson,

Chief Deputy Attorney General W. Jeffrey Young, Deputy Attorney General Donald J. Zelenka,

and Senior Assistant Attorney General Melody J. Brown, by email through the following addresses:

Ms. Jenny Abbott-Kitchings

Attorney General Alan McCrory Wilson

Chief Deputy Atty. General W. Jeffrey Young
Deputy Attorney General Donald J. Zelenka

Sr. Asst. Deputy Atty. General Melody J. Brown

ctappfilings(@sccourts.org

awilson(@scag.cov

jvoung(a)scag. sov

dzelenka(dscag.gov

mbrown(scag. zov

A copy of the above-mentioned Motion shall be mailed to The Honorable Jenny

60
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Abbott Kitchings, Clerk of Court South Carolina Court of Appeals, at PO Box 11629
Columbia, SC 29211, and the Respondents, by and through Honorable Alan Wilson at the
Office Attorney General, P.O. Box 11549, Columbia, S.C. 29211, by depositing copy of
it in the United States Mail, postage prepaid, as ordered.

s/Donald L. Smith

Donald L. Smith, (Bar No.: 6699)
122 N. Main Street

Anderson SC 29621

Telephone: (864) 642-9284
Facsimile: (864) 642-9285

Anderson, South Carolina attorneydonaldsmith@@gmail.com
August 23, 2021. Attorney for Appellants
61
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| FORM 8
LETTER TO THE COURT OF APPEALS CLERK OF COURT
FILING APPELLANT’S PETITION FOR REHEARING

August 23,2021

The Honorable Jenny Abbott Kitchings 3 Aﬂg 232021
Clerk of Court South Carolina Court of Appeals '
PO Box 11629 SC Court of Appeals

Columbia, SC 29211

RE: State of South Carolina v. Jason Carver
Appellate Case No.: 2017-002011
Case No. 2016-A05324

Dear Ms. Kitchings:
Please find enclosed the following documents for filing:

1. Appellant’s Addendum to Petition for Rehearing and Suggestion for Rehearing En
Banc,
2. Proof of Service of same.

Sincerely,

s/Donald L. Smith

Donald L. Smith (Bar No.: 6699)
122 N. Main Street

Anderson SC 29621

Telephone: (864) 642-9284
Facsimile: (864) 642-9285
attorneydonaldsmith@gmail.com
Attorney for Appellants

CC:

Attorney General Alan McCrory Wilson

Chief Deputy Attorey General W. Jeffrey Young
Deputy Attorney General Donald J. Zelenka

Senior Assistant Attorney General Melody J. Brown
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STATE OF SOUTH CAROLINA Sep 07 2021
IN THE COURT OF APPEALS
SC Court of Appeals

Appeal from Anderson County
R. Lawton Mclntosh, Circuit Court Judge

THE STATE,
Respondent,

JASON FRANKLIN CARVER,
Appellant.

Appellate Case No. 2017-00201 1

RETURN TO PETITION FOR REHEARING

Appellant, Jason Franklin Carver, filed a petition for rehearing on August 16, 2021, and an
addendum to the petition on August 23,2021. This Court has called for a response. Carver argues
that the July 21, 2021 per curiam opinion that affirmed his conviction for murder reflects error in
that this Court apparently “overlooked or misapprehended his arguments and evidence” on each of
the 7 points decided.' (Petition, p. 1). Carver also suggest rehearing en banc. (Petition, p. 33).
Respondent submits there is no error in this Court’s opinion, and the murder conviction was
properly affirmed.

1. The Court resolved that Judge Mcintosh did not abuse his discretion in denying the
motion for a new trial based on after-discovered evidence. Despite Carver’s assertions, the

evidence he offered simply did not support the necessity of a new trial. A party requesting a new

¥ This Court divided the separate arguments otherwise combined in Appellant’s original four

issues presented. (See generally FBOA, p. 1).
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trial based on after-discovered evidence must show that the evidence (1) would probably change
the result if a new trial was had; (2) has been discovered since the trial; (3) could not have been
disco-vercd before the trial by exercise of due diligence; (4) is material to the issue of guilt or
innocence; and (5) is not merely cumulative or impeaching. State v. Caskey, 273 S.C. 325, 329 256
S.E.2d 737, 738-39 (1979). In particular, this Court found that the evidence offered was “not
material and is merely cumulative to the evidence presented at trial....” (Opinion, p. 2). The facts
of record, the relevant case law and the Rules of Appellate Procedure all support this Court’s
resolution.

In briefing to this Court, Carver pointed to various examples of perceived inconsistent
testimony offered by co-conspirator Woodrow Curry. He again, in the petition for rehearing
complains of the Curry testimony. (See Petition, pp. 12-18). At the most, Curry’s testimony at
Gambrell’s trial is merely cumulative or impeaching. See Caskey, 273 S.C. at 330, 256 S.E.2d at
739 (denying new trial after finding “the alleged after-discovered evidence was at most merely
impeaching of [witness’s] credibility and not material to appellant's guilt or innocence.”). Further,
the hearsay testimony concerning statements made by the victim’s neighbors regarding
overhearing mention of “dirt bike” held no exculpatory value — the victim had gone to Gambrell’s
home to sell a dirt bike on the day of the murder so that the mention of “dirt bike” during the
altercation is unsurprising and does not change the circumstances of the murder. Caskey, 273 S.C.
at 329, 256 S.E.2d at 739 (holding that evidence sufficient to grant a new trial must be such as
would probably change the result if a new trial was had). Further, evidence of victim’s aggressive
tendencies was explored at trial. (See R. p. 502, 1. 20 —p. 504, 1. 3; p. 511, 1. 19 - p. 512, 1. 9; p.
536, 1.2 —p. 539, 1. 6; p. 713, 1. 17 — p. 715, . 10). Respondent notes Carver’s argument to this

Court that “Curry has offered too many conflicting and illogical statements for his testimonial



evidence to [be] considered reliable” and suggest this Court not rely on “incredible” testimony.
(Petition, p. 17). However, this Court does not pass on the credibility,l that is for the jury (at trial)
or the judge (in the motion for a new trial). The relevant question is whether the trial court erred as
a matter of law in denying the motion for a new trial. In short, there is no indication that Judge
Mclntosh erred. Carver has not demonstrated that any evidence that was not cumulative and/or
simply impeaching was offered. Applying Caskey, it Iis clear that the lower court was well within
is discretion in denying his new trial motion as the evidence failed to satisfy the necessary
elements. See generally State v. Wells, 249 S.C. 249, 263, 153 S.E.2d 904 (1967) (“The trial judge
has the power to weigh the credibility of newly discovered evidence offered in support of a motion
for a new trial.”).

To the extent Carver complains this Court did not more fully explain its decision, (see
Petition, p. 12), there is no error in the Court’s disposition. See generally Rule 220, SCACR.
Further, each party carefully presented their positions in lengthy briefing. (See FBOA consisting
of 49 pages; FBOR consisting of 48 pages). Carver has failed to show a misapprehended fact or
error of law.

2. Though it is not clear that Carver contends the Court erred on this point directly,
(see Petition, p. 18, and p. 26 “same argument applies with delay in sentencing of Curry”), the
Court resolved that Judge Mclntosh did not abuse his discretion in denying the motion for a new
trial. Despite Carver’s assertions, the evidence he offered simply did not support the necessity of a
new trial. Again, the facts of record, and the relevant case law support this Court’s resolution. As
the Court correctly resolved, the record shows merely allowable prosecutorial discretion in bring
charges against co-defendants. (Opinion, p. 2). Carver was indicted by the Anderson County

Grand Jury for murder. (See R. p. 442, |. 23 —p. 443, 1. 2). He elected to go through trial, as was his
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right, and a jury of his peers found that the evidence presented at trial supported a conviction of
murder under a “hand of one, hand of all,” accomplice liability. The State acted within its broad
discretion in charging Carver with murder and allowing an accomplice to plead to manslaughter.
See State v. Harry, 420 S.C. 290, 297, 803 S.E.2d 272, 276 (2017 (affirming a petitioner’s murder
conviction under “hand of one, hand of all” theory of accomplice liability, despite the fact that
codefendant shot the victim and later pled guilty to voluntary manslaughter). But those charging
decisions and plea decisions — particularly within the province of the prosecution — did not deny
Carver the right to a fair trial. Further, the deferral of sentencing for the co-defendant did not
support or warrant the granting of a new trial. State v. Wright,269 S.C. 414,416,237 S.E.2d 764,
766 (1977) (“An unsentenced codefendant is a competent witness for the State” and resolving “it is
exceedingly clear to us that appellant has failed to demonstrate a denial of his Due Process rights in
the court’s allowance of ... testimony before sentencing”).

As to the recording of an investigative interview, the recording was not only turned over,
but the trial court also adjourned early and allowed the defense additional time to review same.
(See R. p.465,1.22 —p. 466, 1. 1). “Rule 5(d)(2),2 as does its federal counterpart, FED.R.CRIM.P.
16(d)(2), gives the court a broad discretion in deciding what should be done where material that
should have been produced in response to an earlier request does not become known unti] during
or just before the trial.” State v. Newell, 303 S.C. 471, 476, 401 S.E.2d 420, 423 (Ct. App. 1991).
Consequently, the Judge Mcintosh did not abuse his discretion in denying the motion as Carver
was not denied a fair trial. The facts of record and relevant case law support the Court’s resolution
of this issue.

3. Next, the Court resolved that Judge Mclntosh did not abuse his discretion in

denying the motion for a directed verdict. (Opinion, p. 3). Carver argued a lack of evidence
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establishing his presence at the scene for participation in a prearranged plan; however, evidence
was presented to show that they did in fact act in concert. The State presented the testimony of
codefendant Woodrow Curry to link Carver to the criminal scheme to rob and/or kidnap Steven
Cameron. Furthermore, during Gambrell’s interview with Law Enforcement, he specified that he
told Curry and Carver to go let Cameron know that they were aware he had stolen the drugs and
that he needed to pay. (R. 3: James-Milton-Gambrell-Second Interview- DVD: 12:30-16:40; 1
8:20-19:1 0.) Carver’s complaints rest more in recasting the evidence in a light favorable to him,
(see Petition, pp. 18-24), but that is not the standard for ruling on the motion. See State v.
Larmand, 415 S.C.23,32,780 S.E.2d 892, 896 (2015) (“[O]ur duty is not to weigh the plausibility
of the parties’ competing explanations.”). The facts of record and relevant case law support the
Court’s resolution of this issue.

4. Likewise the Court did not err in rejecting Carver’s due process argument based on
a failure to allow a codefendant, Gambrell, to be called as a witness. Gambrell’s defense counsel
then testified that he anticipated that his client would invoke his Fifth Amendment Right. (R. p.
597, 1. 22 — p. 598, 1. 13). During in camera proceedings, Gambrell answered several preliminary
questions, but eventually elected to exercise his Fifth Amendment Right. (R. p. 609, Il. 1-9). The
trial court then released Gambrell. (R. p. 609, 1I. 10-12). Through Carver requested that the trial
court require Gambrell to invoke the Fifth Amendment on the stand in front of the jury, the trial
judge denied that request. (R. p. 707, 1l. 2-5; p. 708, 1. 10-12). As this Court resolved, State v.
Hughes, 328 S.C. 146, 493 S.E.2d 821 (1997), is on point and controlling. (See Opinion, p. 4).

In Hughes, the Supreme Court of South Carolina held a witness may not be called solely
for the sake of invoking his or her Fifth Amendment privilege against self-incrimination. /d. at

152-53, 493 S.E.2d at 824. Further, it is recognized that “[t]he right to present a defense is not
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unlimited, but must bow to accommodate other legitimate interests in the criminal trial process.”
State v. Hamilton, 344 S.C. 344, 359, 543 S.E.2d 586, 594 (quoting Rock v. Arkansas, 483 U.S. 44,
55,107 S.Ct. 2704, 97 L.Ed.2d 37 (1987)). “Defendants are entitled to a fair opportunity to present
a full and complete defense, but this right does not supplant the rules of evidence and all proffered
evidence or testimony must comply with any applicable evidentiary rules prior to admission.”
State v. Lyles, 379 S.C. 328, 343, 665 S.E.2d 201, 208 (Ct. App. 2009) (citing Hamilton, 344 S.C.
at 359, 543 S.E.2d at 594). The facts of record and the established case law support the Court’s
resolution of this issue.

5. The facts of record and the established case law also support the Court’s conclusion
that Judge Mclntosh did not abuse his discretion in denying the continuance motion. (Opinion, p.
4). Asnoted, the grant of such motions is an exceedingly rare event. Id, citing State v. Colden, 372
S.C. 428, 435, 641 S.E.2d 912, 916 (Ct. App. 2007) (whether to grant a motion for continuance is
in the discretion of the trial judge: “Reversals for the denial of a continuance ‘are about as rare as
the proverbial hens’ teeth.” ) (quoting State v. McMillian, 349 S.C. 17, 21, 561 S.E.2d 602, 604
(2002)). In briefing to this Court, Carver presented argument only on the co-defendant Grambrell’s
nephew, Quay Gambrell, not being available. (See FBOA, pp. 45-46). This Court appropriately
limited the issue to the argument presented. (See Opinion, p. 4 n. 1). Carver’s position fails,
however, because he could show no new or novel points would have been raised had Carver been
permitted time to locate witness. Defense Counsel’s statements to the court indicated that Quay’s
testimony was merely cumulative to evidence already admitted. (See R. p. 708, 1. 24 — p. 710, I.
15). Details concerning the victim’s sale of the dirt bike to Quay Gambrell was before the trial
court. (See R. p. 545, 1l. 2-15; p. 562, 1. 16 — 563, 1. 13; p. 579, 1l. 11-16; p. 600, 1. 18 —p. 601, 1. 16;

p. 633,1. 15-638, 1. 10; p. 644, 11. 10-16; R. 3: James-Milton-Gambrell-Second Interview-DVD).
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“Where there is no showing that any other evidence on behalf of the appellant could have been
produced, or that any other points could have been raised had more time been granted for the
purpose of preparing the case for trial, the denial of a motion for continuance is not an abuse of
discretion.” State v. Williams, 321 S.C. 455, 459, 469 S.E.2d 49, 51-52 (1996). Again, the facts of
record and the established case law support the Court’s resolution of this issue.

6. Similarly, the Court did not err in affirming the trial court’s decision on the denial
of Carver’s request to recall a witness. (Opinion, p. 5). The Court limited the issue to Carver’s
argument as to one of the detective as that was the scope of the argument in Carver’s brief.
(Opinion, p. S n. 2). (See also FBOA, p. 46). Again, this is a discretion ruling. See State v.
Sullivan, 277 S.C. 35, 46, 282 S.E.2d 838, 844 (1981); see also Rule 611(d), SCRE (“After the
examination of the witness has been concluded by all the parties to the action, that witness may be
recalled only in the discretion of the court.”).

7. Petitioner also complains that the Court did not reach certain errors because they
errors were not preserved for appellate review. (See Petition, pp. 31-33; see also Opinion, p. 5).
Carver argues that presentation of these issues were either “shut down by the trial judge,” (Petition,
p- 32, as to challenge to charges, or raised in the motion for new trial, (Petition, pp. 32-33). It is
well within the province of this Court to determine if the issue were sufficiently raised and
presented as to render the issue available for review on the merits. Additionally, the application of
such rules actually promotes rather than detracts from reliability and fairness: “A
contemporaneous objection requirement enables trial judges to make reasoned decisions by
appropriately developing issues by way of argument, both for or against any particular legal
proposition. This, in turn, allows potential errors to be prevented or cured.” State v. Torrence, 305

S.C. 45, 66-67, 406 S.E.2d 315, 327 (1991). See also Lambrix v. Singletary, 520 U.S. 518, 525
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(1997) (“A State’s procedural rules are of vital importance to the orderly administration of its
criminal courts...”). If an issue is not adequately raised, the appellate courts should find that the
issue is not procedurally available for review on the merits. See Kennedy v. S.C. Retirement
Sys., 349 S.C. 531, 532-33, 564 S.E.2d 322, 323 (2001) (“ ‘Preserving issues for appellate review
is a fundamental component of appellate practice. South Carolina appellate courts do not
recognize the plain error rule.’ ” (quoting Jean H. Toal, Shahin Vafai & Robert
Muckenfuss, Appellate Practice in South Carolina 55 (1999))). Carver shows no error in the
Court’s resolving that these issues were procedurally unavailable for merits review.
CONCLUSION

For all the above reasons, and those more fully argued and presented in the Final Brief of
Respondent,? Carver has not shown an error in this Court’s opinion. Consequently, rehearing is not
warranted, and the petition should be denied

Respectfully submitted,

ALAN WILSON
Attorney General

DONALD J. ZELENKA
Deputy Attorney General

MELODY J. BROWN
Senior Assistant Deputy Attorney General

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

(803) 734-6305

Undersigned counsel for Respondent acknowledges that the initial brief of respondent in
this matter was authored by, and submitted by, former Assistant Attorney General Samuel M.
Bailey. Because Mr. Bailey is no longer with the Office, he does not appear in the listing of
counsel. Even so, his work remains a fact in this case. As such, in making this response,
undersigned counsel acknowledges to this Court that she has copied and relied on portions of the
work submitted by Mr. Bailey for consistency within the appeal.
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V.
Jason Franklin Carver, Appellant.

Appellate Case No. 2017-002011

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.
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STATEMENT OF ISSUES ON APPEAL

I. WHETHER THE TRIAL COURT ERRED IN DENYING APPELLANT’S
MOTION FOR A NEW TRIAL.

IL. WHETHER THE TRIAL COURT ERRED IN CHARGING THE JURY
ON THE “HAND OF ONE, HAND OF ALL DOCTRINE”.

IlI.  WHETHER THE TRIAL COURT ERRED IN FAILING TO DIRECT A
' VERDICT FOR THE APPELLANT FOR THE CHARGE OF MURDER.

[V. WHETHER THE TRIAL COURT ERRED IN DENYING APPELLANT’S
RIGHT TO DUE PROCESS. '

STATEMENT OF THE CASE

On March 28, 2016, Appellant Jason Carver (hereinafter referred as “Appellant™)
worked a full day at the Greenville Transmissiori shop, where he has toiled since 1999.
Around 6:00 in ;he afternoon, he arrived at James Milton Gambl.'ell’s (hereinafter referred as
Gambrell) house, where l;e worked on cars to supplement his income. That night, he was
supposed to finish a transmission that he had been working on during the course of the
preceding weekend. ‘ |

At some point in the afternoon, deceased Stephen Cameron (hereinafter referred as
“Cameron™) came to Gambrell's house to sell his dirt bike to Gambrell’s nephew, Quay. He
wés able to get a bill of sale created and executed the sale. Cameron stayed at the house for
some considerable time to teach Quay how to ride the dirt bike. As a result of the sale,
Cameron was left without a ride home. Upon learning that Cameron had no ride, and
recognizing he was drunk, Gambrell asked Appellant to give Camerori a ride home. Appellant

complied and drove Cameron to his home.

76 .



While Appellant was taking Cameron home, Gambrell and Woodrow Curry (hereinafter
ré’[’erred as “Curry™) discovered that an item was missing from Gambrell’s room. They believed
Cameron had taken it prior to leaving.

Appellant and Cameron arrived at the latter’s home at approximﬁtely 9:02. Appellant,
nor Cameron, had a cellphone. So, Gambrell had no way ‘of asking them to come back. Thus,"
Appellant simply dropped Cameron off and returned to Gambrell’s home.

Upon his arrival to Gambrell’s home, the latter told him that he needed him to return to
Came;'on’s horne and bring him back to the house. Curry jumped in the car with Appellant as
the latter prepared to go back to Cameron’s house. Appellant understood he was to bring
Cameron back to Gambrell’s house. Appellant left Mr. Gambrell’s home without knowledge
of the theft. The only thing he knew about Cameron at that point was the latter’s transaction
regarding the dirt bike.

When Curry got in the car, a handgun fell from his pocket. Appellant was shocked to
see the gun. He had no ide.a. why ;1 gun would be necessary. In an effort to downplaly the need
for a gun, he t-old Curry that.there would be no need for a gun with two of them there. Curry Ieft-
the gun on the floorboard of the car.

Upon arrival at Cameron’s house, Curry knocked on the door. When no one answered,
Curry and Appellant headed back to the car, Curry, however, noticed Cameron peeking out the
window. Curry turned back and started to the porch. As he ascended the stairs, and approached

the door, Cameron came out of the house in an aggressive manner. Curry announced that he
and Gambrell knew that Cameron had taken an ounce of cocaine from Gambrell’s home.

Cameron immediately denied taking such an action. Curry continued to accuse Cameron of
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theft; and, requested that he return it or pay for it. At that point, Cameron pushed'Curry. He
pushed him with such force that he nearly knocked Curry off of the porch. Out of nowhere,
Curry drew out a gun; and, pointed the same toward Cameron. Upon seeing the incident,
Appellant immediately began p]eadir-lg with Curry to put the gun away. Cameron, showing no
fear of the gun, slapped the gun out of his face and said incredulously, “what are you going to
do, shoot me?”* As Curry brought the gun back up, he shot Cameron.

Appellant, recognizing that his attempts to dissuade Curry fell on deaf ears, decided he
would not be part of the argument and started t<-)wards the car, intending to leave Curry behind.
Shocked and fearful for his life, Appellant attempted to put the key into the ignition, but in his
state of panic, dropped the keys to the floorboard. By the time he collected the keys, Curry had
gotten in the car; brandished the gun towards Appella-nt; and, demanded he drive the car out of
the neighborhood with the lights off. Appellant complied. On the drive to Gambrell’s home,
Curry warned Appellant he would kill him aﬁd his mother, if Appellant told anyone of the
incident.

When they got back to Gambreil’s houée, Appellant began cnying-. Curry, on the cher
hand, casuaﬂy remarked, “Shit got out of hand.” His apathetic view towards Cameron’s life
struck a nerve in Gambrell; and, they began to argue vociferously. Appellant took this
opportunity to show himself out. He went directly to his mother’s home. Minutes later, he

witnessed éurry .drove by in his green Grand Am. (R. p. 654 & p. 655, 1.9).

Appellant took Curry’s threats to heart. He knew he had just seen Curry shoot Cameron.

He knew he had just seen Curry drive by his mother’s home. Given Curry’s violent tendencies,

Appellant did not wish to give him reason to believe he told on him. So, when Detective
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Marzolf and Detective Call initially questioned him at his workplace, he did not disclose the
shooting. (R. p. 658-660, 18.6).

On Thursday April 11, 2016, an opportunity p‘resented itself to tel] the police what had
happened. Law enforcement executed a search warrant of Gambrell’s home on Appaloosa..
They found Curry, but not Gambrell, who was absent from his home. Curry took ownership of
the cocaine that was locatéd. Based on the weight found, Curry was charged with trafficking
cocaine. With Curry safely behind bars, Appellant immediately sought to do the right thing.

On that Monday morning, Appellant sought the advice of his employer, Mr. Timothy
Jacobs (hereinafter referred as “Jacobs™), who suggested he share the incident with his mother,
and; gc; directly to the police. Thereafter, Appellant decided to go to the police without an
attorney becéuse he knew that he had nothing to hide. Appellant convinced Gambrell to talk
with the police about what they knew of the incident that trénspired on March 28, 2016. (R.p. |
660, 19.24). Appeliant only learned of the stolen item during their drive to the sheriff’s office,.
when Gambréll toid him about it. (R. p. 673, 17.24). Confident Curry would not be able to hurt
his mother, Appellant ;Nent to the police, intehding to assist them with details of the shooting
incident. lnstead; he was arrested and charged with murder.

‘At the trial, the State and the defense differed over the events that led to Cameron’s
killing. According to the State, Appellant was connected to a drug trade, and that Cufry and
Appellant worked for Gambrell. The State’s theory was that Gambrel], Curty and the Appellant
planned to collect on a drug debt, rob or kidnap Cameron. In support of its theory the State
presented eleven (11) investigating officers, who seemed to have nolt been coordinating with

one another; and Curry,.the self-confessed shooter.
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Detective Kreig Marzolf (hereinafter referred as “Marzolf?), the lead investigator in the
case, testified to the following: (1) there were two (guns), a .25 and a .38 caliber revolver
involved in this case (R. p.521, 8.23); (2) the .25 was not recovered, but the .38 caliber revolver
was found at Appaloosa (R. p. 528-529, 20.1); (3) the residence where Buick was found was
~ owned by Gambrell’s friend (R. p. 495, 11.15); (4) Appellant was not provided any gun (R. p.,
526, 3.14); (55 Appellant’s fingerprints did not match the one found on tile .38 caliber (R. p.
529,2.9); (6) Appellant came to the ACSO vol_L.mtarily; (7) there had been people who had
come and gone from Cameron’s house, (R. p. 500; p. 509, 3.6); (8) Angie’s friend came to the
deceased’s hou.-se and rolled his body (R. p. 500, 8.11); (9) Daniel White accompanied Detective
Henry to the residence where the Buick was found (R., p. 504, 6.8); (IO)IDaniei White gave a
staten-'ncnt timt Christopher’s girlfriend, Angela, planned on robbing Cameron (R. p. 507, lines
 23-25& pp. 508, lines 1-3); (11) ACSO reviewed twé videos but he did'not review all the videos
taken during t_'he night of the shooting (R. p. 509, 7.12); (12) he could not say that Appellant was
part of any drug enterprise (R., p. 520, 2.6); (13) Appellant was not in Gambrell’s reslidence
wheun cocaine was taken (R. p. 525-526, 23.1); (14) Curry expressed to Appellant and Mrs.
Curry that if they told anyone about anything, he would kill them (R. 531-532, 18.1); and, (15)
Appellant was a witness to Curry shooting Cameron (R. p. 532, 2.5).

The State aiso presented Curry as a state witness. The State provided Curry with the
opportu.nity to plead to voluntary manslaughter as opposed to murder. Curry testified among
other things, that: (1) he worked for Gambrell for three (3) years (R. p. 570, 5.7); (2) Appellant
took Cameron home and was gone for twenty orl thirty minutes (R. p. 570, 14.16); (3) Gambrell
di'scovered that cocaine was missing and told Curry about it (R. p. 570, 21.25; p. 390, 4.12); (4)

Gambrell gave him a gun (R. p. 571, 13.15); (5) he had a .25 caliber gun in his waistband (R. p.
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563-564, 22.13); (5) the minute Appellant pulled in the driveway, Gambrell and Curry told him
that he needed to go back and get Cameron (R. p. 572, ﬁl .24); (7) Appellant had a shiny gun
that had a long barrel (R. p. 573, 22.25); (8) there was no plan to kill anybody (R. p. 574,
20.25); (9) he left the .38 caliber in the car (R. p. 574, 1.5); (10) he talked to Cameron and
relayed that Gambrel wanted his drugs back or pay for it (R. p. 5795, 8.12); (11) Cameron started
pushing him and as a result he pulled his unknown gun and shot Cameron (R. p. 575, 22.4); (12)
he was charged with murder but pled guilty to voluntary manslaughter (R. p. _553, 4.5); and, (13)

. despite his many charges before, this was the first time his sentence was deferred (R. p. 55I7).
The State did not introduce into evidence the gun which Appellant allegedly used.

| The prosecution also presentea a surveillance video, taken from one of the deceaéed’g
neighbors, showing the traffic onto Cameron’s property. It showed the first time Appellant
drove Cameron to his house. Sometime after, it showed the white Buick, that Appellant drove
the s.econd time he went to Cameron’s house, as instructed by Gaxﬁbrell. The surveillance video
had a two-hour time gap.

For his part, since Curry threatened Appellant and his mother’s life, Appellanf intended
to establish Curry’s propensity for violent behavior. Appellant called Sheila Curry, the wife of
Curry, who admitted that her husband threatened to kill her and her son, if they were to discuss
what had happened. (R. p. 583, 13.17).

Appellant also presented his employer, Timothy Jacobs, who testified: that he has known
Appellant since 1999. Appellant worked at Greenville Transmission Clinic, which Jacobs
owns. (R.p.586-587,20.15). He vouched for Appellant’s reliable, loving, hardworking and

" family-oriented personality. (R. p.587-589, 16.2).
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Gambrell was also called as defense witness. The Court refused to allow Gambrel! to
testify. The judge failed to provide any reason for same. He did allow Appellant to examine
him outside the presence of the jury. The Court indicated to Gambrel!l that he was strongly
opposed to him testifying. Gambrell had his counsel present. Appellant merely sought to
establish he was not at Gambrell’s home long enough to learn of the alleged theft,

However, the Court would have not any part of him testifying. The Court étopped -
Gambrel] from testifying, despite the fact his learned counsel-was there to offer him advice:
The court mandated that Gambrell leave the courtroom wi‘th his attorney and exercise his right
to remain silent. (R. p. 605-609,. 1.12).

Appellant believed that Gambrell would have testified as to what he rel.ayed to
Appeliant, would have exonerated tl{e latter from the murder charge. Since Gambrell could no
longer stand in court, Appellant attempted to introduce the audio recording of Gambrell’s police

interrogation. The court initially denied Appellant’s request, deciding that it did not meet the

standards as set forth in State v. Doctor, 413 S.E.2™ 36, and would not exculpate Appellant. (R.
p. 620, 5.16). |

Appellant also subpoenaed Quay Gambrell to testify on the sale of the dirt bike. When
the witness failed to attend the hearing, the Court refused to extend or continue the trial, ruling
that the witnesses’ testimonies were immaterial to the guilt of Appellant. (R. p. 709,7.25 & p.
710, 1-16).

At the close of evidence, the judge charged the jury. The jury’s instru_clions included
Idiscussion of murder and the accomplice liability theory. Following the deliberations,

Appellant was convicted of murder on August 25,2017. He moved to vacate or arrest the
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verdict; or, in the alternative grant a new trial, but was denied in an Order, dated September 14,
2017.

Appellant perfected his appeal. (R. p. 22). He was finalizing the record on appeal when
he learned of the trial for Gambrell. Gambrell was charged with “Accessory belore the fact to a
Felony” and “Solicitation to Commit Murder™. Deteptive Marzolf and Curry were made State
witness against him. These two witnessejs offered statements that were either not introduced or
ran inconsistent with their previous testimonices in Appellant’s case. Appellant believed that-
these stétements should be explored-in depth as they go to the very core of the crime for which.
Appellant was convicted and sentenced to thirty (30) years of imprisonment.

Appellant moved to hold his appeal in abey.ance based on newly dis;:overed e\I/idence on
October‘l9, 2018, which this Court granted on December 10, 2018.

In the trial court, Appellant ﬁled.his Motion for New Trial on December 20,2018. He
amended the same on December 27, 2018, ‘which was summarily denied on January 4, 2019.
Ap;pellant moved to reconsider the said Order on January 14, 2019 and submitted an Addendum ‘
to it on .lanua.ry 17,2019. The trial judge denied the motion on January 30. 2019.

On February 7, 2019, Appeliant filed his Notice of Appeal and moved to consolidate the
two (2) appeals. This Court granted the Motidn to Consolidate on April 4, 2019.

STANDARD OF REVIEW

In criminal cases, an appellate court sits to review errors of iaw only. State v. Baccus,
367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006).

ARGUMENTS

L THE TRIAL COURT ERRED IN DENYING APPELLANT’S
MOTION FOR NEW TRIAL

A. Newly Discovered Evidence surfaced that
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warrants the examination of this case.

The trial of James Milton Gambrell in the murder case of Steven Cameron, ushered new
evidence that w;as not available during Appellant’s trial. The newly discovered evidence
consists of trial testimonies of Curry and Gambrell, as well as statements by witnesses in
Gambrell’s trial. Appellant could not have obtained this evidence during his trial since they
were either intentionally omitted or were fabricated.

From the inception of this case, the State relied heavily on Curry’s testimonics., which
have been proven to be inconsistent and unreliable in many instances.

First, during the trial for Appellant’s case, Curry denied having named anyone as the
shooter, insisting that it was him who shot Cameron.-

14. Q. When you originally spoke to

15. detectives who did you say shot Steven

16. Cameron?

17. A. ldidn’t. .

18. © Q. You didn’t?

19. A (Negative.gesture).

20.. Q. Sovyou're telling us today who shot

21. Steven Cameron?

22. A. Yes, ma’am. It just happened, |

23. didn’t mean to shoot him. He was just coming -
24, at me. 1don’t even remember pulling the
25. trigger, it just went—(pause)—1I wish I
01. could turn back time, but I can’t.

02. Q. Thank you, Mr. Curry. Please answer

03. any questions that Mr. Smith may have for
04. you.

(R. p. 554-555, 14.4)

However, in the Gambrell trial, Appellant learned that Curry, initially tried to pin the
shooting on Appellant. Marzolf, who interviewed Curry-, testified to the following:

16. Q. Now, did Mr. Curry, the shooter, admit to you what

17. had happened, or did he deny all knowledge of what had
18. happened?
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19.
20.
21
22.
23.
24,
25.
01.
02.

(R. p.-806-807, 16.2).

> P> O

He gave me a version of what had happened in which
he said that they did go to the house and that Jason
Carver was the shooter that night.

But didn't Mr. Curry later change his mind and

admit that, in fact, he was the shooter?

Yes, sir, he did.

But at the time he was lying about that to you,
correct?

Yes, sir.

Second, when Curry was asked ‘what he did after leaving Cameron’s house during

Curry’s trial, Curry stated in a straightforward manner that they went back 10 Gambrell’s house.

03.
04.
0s.

Q.
A.

(R. p. 552, 3.5).

What did you and Jason Carver do
when you left Steven Cameron’s house?
Went back to Milt’s.

However, when the same question was asked at the Gambrell trial, Curry revealed, for

the first time, that he cailed Gambrell on the way back to his house and told him of Cameron’s

shooting.

09.
10.
1.
12.
13,
14.
15.

(R. p. 810, 9.15).

Q
A.

Okay. Did you do anything on the way to

- Mr. Gambrell's house?

Yes, ma'am. ] called him there and told him
that he better be sure that Steven got that dope.
mean, I just shot him.

You called Milt and toid him that?

Yes, ma'am.

Out of nowhere, the prosecutor asked Curry if he did anything on the way to Gambrell’s

home. This response was not elicited during Appellant’s trial. 1t is very clear from the direct

“examination that the solicitor brought out Curry’s alleged call 1o Gambrell to paint the picture of

the consigliere calling the mob boss after he had done a dirty deed on his behalf.
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Gambrell contradicted Curry’s claims. In his sworn affidavit, Gambrell categorically

denied that Curry called him since Curry had no phone at the time.. (R. p. 280). Th Sta;e did

not offer Gambrell or Curry’s respective phone records from the night of the incident to support

Curry’s statements. It is the Appellant’s belief that there has never been such proof, given the

fact that Curry did not have a phone.

Third, at Appellant’s ial, Curry testified that Gambrell instructed Appellant to drive

Cameron to his house.

21.
22.
23.
24.
25.
01.

(R. p. 544-545, 21.1).

Q.
A.

What were y*all doing?

Well, at the time—at the time I

was working on a car. I was working on a car
and | guess he was in there with them. Then
Milton came out there and told Jason to take
Steven home.

In his subsequent testimony -at Gambrell’s trial, Curry implied that Appellant voluntarily

took Cameron home.

16.
17.

8.

19.
120.
21.
22.
23.
24.
25.

(R. p. 809, 16.25).

Q.
A.

What we’re y*all doing?

Well, [ mean like I say, | was out there

working — to begin with, [ was out there working on a
car. Carver wasn’t even there vet, 1 was working on a
car there, and they was in the house. Steven had come
over with a dirt bike, and he was in the house.

And then later on, when Carver got off work, he

come over there like he normally did. He went in the
house and come back out, him and Steven there, and he
took Steven home.

Fourth, Curry, implicated Appellant by testifying that he had a gun when they went to

Cameron’s house, only to deny the same in his subsequent testimony.

15.
16.

Q.

Did you have a gun when you left
Appaloosa Drive?

11
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17.
18.
19.
20.
21.
22.2
23.
24.
25.
01.
02.
03.
04.
0s.
06.
07.

(R. p. 547-548, 15.7).

>

RFLOP LPPO» LPL»

Yes.

Where did you get that gun?

Milton Gambrell.

Did Jason Carver have a gun when you
left Appaloosa Drive?

Yes.

Where did he get that gun?

[t was his. .

Did you have more than one gun with
with you?

Yes.

How many. guns did you have?

Two.

Do you remember what kind of guns
they were?

.38 and a .22--.25, | mean.

However, in the same examination, Curry stated:

02.
03.
04.
05.
06.
07.
08.
09.
10.

Q.

o>

A.

“(R. p. 549, 2.10).

And the weapon that you said that

you had seen, was that the same weapon that
you allege that he had at this time?

I don’t know that lic owned one.

The one with the sight on it, the

one that he allegedly brought out and. showed

. you previous to his incident, you still

don’t know what that is?
No, sir.

Gambrell confirmed that Appellant did not have a gun on March 28 or 29, 2016. (R. p.

280). Gambrell stated that the only time he saw Appellant with a gun was in 2015, one year

- prior to the shooting incident. At that time, Appellant was showing his brother’s gun to

Gambrell. /d.

Fifth, in recalling what transpired between him and Calmeron, Curry testified that he

only realized that he had a gun with him when Cameron came charging at him and that he had

no choice but to shoot the latter.

12
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14. Q. So you had a chat with Steven

15. Cameron. And after he did not give you any
16. money and he did not give you any drugs, what
17. did you do? _

18. A. I don’t know, 1 like turned and he

19. come at me, and I looked down, T didn’t know
20. [ had the gun but obviously [ did—I had

21. it, | mean. Then like, ‘oh.’ He charged

22, at me and — I don’t even remember pulling the
23. trigger but I heard Pop! Pop! Som—(pause)

24. Q. So you shot Steven Cameron?

25. A Yeah, 1 guess.
(R. p. 550, 14.25).

In his testimony at Gambrell’s trial, Curry testified that he pulied the gun to intimidate
Cameron, who charged at him at that point. He pul]éd the gun prior to any exchange of words

between him and Cameron.

08. Q. Why did you do it?

09. A. Because for some reason or another | had done -

10. pulled-the gun, I guess to intimidate him or whatever,

1. and he charged at me. “What are you going to do, shoot

12. mc?” And he charged at me. I don’t know what to. do.

13. What’s he going to do, také the gun and shoot me or

14. what? [ doi’t know. I mean, that's just—

15. Q. Why did you, feel the need to try to intimidate

16. him?

17. A. He's bigger than I am.

18. Q. He's bigger than you are?

19. A A lot bigger than I was.

20. Q. But you just said you were just going to have a

21. conversation with him. Why should him being bigger

22. than you make a difference if you're just going to have
. 23, a conversation?

24, A Man, like [ said, I was high. I was 150 pounds.

25. I was all drawed up myself, you know | mean.

(R.p.816, 8.25).
Appellant believes that the purpose of Curry’s new testimony was to eliminate any self-

defense argument. By saying that he had already pulled the gun, it sounded as if he was a bank
13
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robber, who goes into the bank with gun drawn ordering everyone on the ground and
announcing, “This is a stick up”.

Ironically, that exchange also illustrated the fabrication of Appellant having a gun. By °
having Curry testify that Appellant had a gun, the State made it appear that Appellant was “part
of the team™. The only statement regarding Appellant possessing a gun was from Curry.
Appellant painstakingly discussed how he pleaded with Curry to leave the .38 (the only gun that
.Appellant knew Curry h'ad) in thg car. Obviously, Appellant did not have a gun; or, he would
not have been so aggressive with his plea for Curry to leave his gun in the car. More
importantly, if Curry’s testimony were to be believed then Curry would n-ot have felt threatened
when Cameron lunged at him during their exchange of words. it was irrational that Appellant,
having a gun with him, did not use the same against'Cameron, whether it was just to intimidate
-or to ensure that the latter complied with Curry s dema;ld.s. It would have shoyvn unity-in
action and purpose. But that is not the case at hand. In the instant case, when Appellant
realized that Cgrry would not heed his pleas to put ‘the gun down, Appéllaﬁt ran away from the
two men, with the intention of leaving Curr'y behind, because he could not protect the deceased
or himself without & weapon. That is not the action of a man in agreement with Curry’s actions.

Sixth, in Gambrell’s trial, Curry testified that upon returning té Gambrel!’s house from
Cameron’s place, Appellant went in to return the gun to Gambrell. Of course, this testimony
conflicts with Curry’s prior testimony that Appellant had his own gun.

16. Q. And what happened when you got back to Appaloosa

17. Drive?

18. A. When — Carver went in before me there, but we

19. went in there and trying to give Milt there the guns
20. there. And | mean, Carver had a - there, and }

21. turned around and left there. I told him 1 was going
22. home; I was done for the night

23. Q. Okay what did you do with the gun when you got

14
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24, back to Mr. Gambrell’s house?
25. A I gave them back to Mr. Gambrell.

(R. p. 810, 16.25).

Curry slipped with the following statement, “we went in there and trying lo give Milt
there the guns there. And, I mean, Appellant had a - thel'e,.und f...” (1d.). The .25 caliber
was never seen prior to the shooting. Neither was it found following the shooting. On the other
hand, the .38 was returned to Gambrell’s house. In testitying that “(W)e wenl in there (0 return
lhe guns”, Curry tied Appellant in with him. Curry admitted returning only one gun to
Gambrell. More importantly, he caught himself saying that Appellant returned the gun.he
allegedly had. If it were true that Appellant had his own gun, he would have no need to return
his own gun to Gambrell. IIn addition, if he just came over to work on the trapsmission, he
would have no need for it.

Whenever confronted with the inconsistencies in his testimonies, Curry conveniently
pulled-the memory lapse excuse.

14. .7 Q. - Why did you testify in your first trial that you

15. . went back to Milt's house and that's when you told him
16. about the shooting when you're testifying in this trial
17. that you called him on the way on your cell phone?
18. Which is the truth?

.19, A. I called him on the cell phone.
20. Q. Why is this the first time you're saying this?
21, Al First time ] recall being asked.
22. Q. Weren't you asked in the first trial? And,
23. specifically, I'm talking about your codefendant's
24. trial, the other person who was with you, Jason
25. Carver’s trial.
0. A That's 11 months ago, sir. It's hard for me to
02. remember that far back. But, I mean, [ told him on the
03. way, you know. When I got there, he smelled the gun.

04. I mean...

(R. p. 811-812, 14.2).
15
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25.
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03.
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06.
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Okay. So the first trial, you testified that

after the shooting, you drove back to Milt's house,

Mr. Gambrell's, and then you told him inside of his
house --

Uh-huh.

-~ that you shot the guy.

[ don't recall that, but if you say I did, I did.

Do you recall what you totd him as to why you shot
the poor man, why you shot Mr. Cameron?

He didn't ask. :

Didn't you say something like, "Well, things just

went crazy and I shot him"?

No. Like ] say, he didn't ask. I told him on the

way back over there that he better have been sure that
that guy took his dope there because | shot him.

You said the way back over there?

On the way back over there, | called him. He
answered the phone. [ said, "You better be sure that
the man took your dope, Steven took your dope, because
I just shot him."

Did you tell any of the detectives this, that you

called him on the way back over there on your cell
phone? ' '

Sir, I was under the influence. I don't.recall

speaking there to y'all, to detectives. Are you

talking about when [ was first arrested?

No, sir. When you were interviewed by the police,
when you're sitting in Greenville County jail.

Like I said, when I was first arrestéd 31 months

ago, I was still under the influence of
methamphetamines at that time. I went through their
drug and alcohol treatment program in Greenville County
Detention Center.

So you're telling this jury —

The first time I spoke to a detective, I did not

tell them nothing. I can tell you that much. The
second time I spoke to them, [ don't -- | don't recall
what | told them. I mean, I was still, you know, as
they told me in drug class, [ was still high.

My question to you, sir, is: Why are we hearing
this story that you called Mr. Gambrell on your cell
phone after the shooting before you got back to the
house? Why are we hearing this the first time today?
It's the first time it's been asked.

The detectives never asked you the details of what
happened?

16



13. A. Not that I recall.
(R. p. 812-814, 17.13).
However, during his plea bargaining, prior to the trial, Curry stated that he was not

under the influence and his lawyer said that he was competent to plea.

18. THE COURT: Are you under the influence of
19. any medications, drugs, or alcohol today?

20. MR. CURRY: No, sir.

21.  THE COURT: Counsel, are you satisfied that
22. M. Curry’s competent to plea?

23. MS. BYFORD: [ am, Your Honor.

(R. p. 793, 18.23).

Clearly, Curry’s testimonies were inconsistent‘and unreliable. It was another illustration
of Curry being led by the “sentencing” carrot” offered by the State. Even assuming that Curry’s
testimonies were to be believed, he still deliberatcly withheld information that was relevant to
Appellant’s case. The defense counsel in the Gambrell trial perfectly summed up the flexibility
in Curry’s testimony, with the following question:

02. Q. Okay. Well, if your memory was so messed up, why

. 03. should this jury believe anything you have to say today
04. about what happened over two years ago?

(R. p. 817,2.4).

On September 6, 2018, Gambrelt who, following the prosecution’s theory, was the
mastermind of the “hand of one is hand of all”, was acquitted of accessory before the fa.ct. He
- was found guilty of solicitation of a felony.

On ACSO and police ofﬁcérs

At Gambrell’s trial, Detective Marzolf testified that during one of their neighbor
canvasses, one of his detectives talked to a neighbor who heard about an argument between

Cameron and unidentified person wherein the word “dirt bike* was mentioned.

17



20. Q. So when you mentioned that on the first video that

21. a neighbor had heard the argument and heard what went
22. on down that night, that just was not true, correct?

23. A Actually, that was true. We had -- during the

24. neighborhood canvass, it's my understanding that one of
25. the detectives talked with a neighbor who overheard an
01. argument and the words "dirt bike" were mentioned

02. during the argument.

03. Q. Did they hear gunshots?

04. A No one -- I don't recall. I don't recall if

05s. somebody heard gunshots or not. I know that they

06. . talked to several people in the neighborhood.

(R. p. 804-805, 20.6).

1S. A All T know is what, you know, what the detective
16. that was told to canvass told me, which was that, you
17. know, somebody had overheard an argument involving the
18. words "dirt bike." -
s« 19. Q. But no gunshots?
20. A. I don't recall if they had heard gunshots or not,
21. sir. [ don't want to tell you the wrong thing.

(R. p. 805, 15.21).

This neighbor was n’otlmentioned in previous reports. Neither was it mentioned by any
of the deté_ctives who testified in the Appellant’s trial. Appellant maintai.n_s that this should have
been disclosed in the previous trial -as this confirms what he prgviously asserted he believed why
he was beiﬂg sent back to get Cameron. The saie of the dirt bike 'reasoning shows Appellant’s
lack of criminal intent.

This was not the first time that the officers investigating this case failed to be forthright
with information at their disposal.

Appellant’s counsél asked Marzolf twice regarding Cameron’s violent tendencies, which
the officer denied having knowledge. (R. p. 502, 20.25). However, Marzolf had knowledge of
Cameron’s volatile behavior. He admitted that he had a supplemental report from Officer Scott

Hill who interviewed a neighbor who recounted Cameron’s violent behavior. (Ibid.). Marzolf
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himself interviewed Cameron’s siblings, Erica and Christopher. Erica told him of Cameron’s
history of domestic violence against his wife. (R., p. 268). Christopher stated that Cameron had
puniched him at one instance; and, jumped on his daughter and left bruises on her, on another.
(Ibid.)

As discussed in the previous section, Marzolf has shown no qualms in offering
conflicting testimonies/statements. He testified not having knowledge of, nor even participated

in, Curry’s plea deal.

03. Q. Do you know when he changed his mind about that,
04, decided to admit he was the shooter?
0s. A. Sometime after he had been charged.
06. Q. Charged by you?
07. A. Yes, sir.
08. Q. With these crimes?
09. And to your knowledge, was that part of a plea
10. agreement with him?
1. A. I don't know what the actual -- I know he's agreed
12. to testify.
3. Q. As a matter of fact, he's here today, isn't he
14. - ready to testify?

(R. p. 807, 3.14).

‘ Curry contradicted Marzolf’s statement. [n his sworn a-fﬁ.davit, Curry specifically stated
that Marzolf and Solicitor Moore suggested to reduce his charge to voluntary manslaughter, if
he plead guilty and implicated Appellant. (R.p. 278). __C'L‘!'rry exposed that it was Marzolf and
the prosecutor’s idea to reduce his charge. ' |

Appellant believes that had this information been provided to him prior ‘to his trial, it

would have helped him formulate his de'fénsqi..

In State v. Caskey. the South Carolina Supreme Court established the criteria necessary
to grant a new trial on newly discovered evidence. The Court explained: "{a] party requesting a

new trial based on after-discovered evidence must show that the evidence: (1) is such as would
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probably change the result if a new trial was had; (2) has been discovered since the trial; (3)
could not by the exercise of due diligénce haye been discovered before the trial; (4) is material

to the issue of guilt or innocence; and, (5).is not merely cumulative or impeaching.” State v.

Caskey, 256 S.E.2d 737 (S.C. 1979), cited in Hayden v. State, 299 S.E.2d 854 (S.C. 1983).

| Appellant avers that he has Isat_isﬁed the aforementioned requirements for the motjon for
new trial. The crux of the_ State;’s case against Appellant is Curry’s testimony. Now that Curry’s.
-li-'es, and miélea}ding statements have c;)me to light, these cast doubt as to his testimony.

The inconsistent statements by Curry and Marzolf, as well as statements from Gambrell
about- Appellant not havilﬁg a gun on the day of the shooting are evidence that could Inot have
been discovered by Appellant during his trial despite exercise oﬂf due diligence because they :
were intenti.o-nally omitted or withheld from him. Appellant bél"ieifé's'-fhai:had the information
been made a;/ai'lable astoa neighbtoroverhéaringla co_nversatfoh about z; “ail‘t bike”, it would
- establish a déﬁbt'into the minds of the jury as to Appellant’s inteﬁt in returning to Cameron’s
house. 'Hlad. Curry not l.ied about the Appelléqi‘ ha'\;figlé a gun or about Ga1n61'31l’slilistruct_iops;
then ih%.:r; is a probability that the jur'y would have cox1sidered Appellant’s narrative of what |

transpired during the night of the shobtihg. Curry’s everichanging‘testixhohies would have a .

BRETS) .‘\/\' 3

ISR \

negative cffect o s Grodibiiity f & withoss and would affect the jurors” judgment. The State
kno.\'Ningly put forth Curry’s alternative e (2) convictions.

The aforementioned evidence was discovered by Appelléﬁt after his trial, Despite
exercise of due diligence, éouﬁéél for déféﬁséaf:éﬁ:l‘ii'hot and would not Rave discovered the lies
and misrepresentations that Curry div'ulgc‘d during Gambrell’s trial. The Sta'te".s' efforts to

conceal important information deterred Appellant ffom preparing for a comprehensive defense.
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The newly discovered evidence is nol terely cumula’n‘ve ‘for impeaching, as it goes to the very
essence of the elements of the crime of murder for which Appellant was convicted.

Appellant asserts that due to this newly discovered evidence which are not available
during his trial, he is entitled to remedy under Rule 29 SCRCrimP.

B. Appellant is entitled to a new trial or judgment against
him vacated because he was deprived.of fair trial.

Appellant further asserts that he is entitled to new trial and/or that the judgment against
him vacated' by reason of the State’s misconduct in the handling of this case.

Appellant insists that the prosecution abused its discretion in filing different charges
against h'im, Curry ar.ld Gam brell‘. Th.'e prosgcﬁtion"s tlheory was that the tl]}'ee conspired to rob
or kidnap Cameron, anq that under the “hau.d of one i_s hand of all” dolctrine, all three of themr
were guilty of the killing Iof Cameron. However, the prosecutor charged Curry and Appeliant
with murder ', aﬁd “the boss”, Gambrell, with the lesser crimes of solicitation to commit a
felbny and accessory before the fact to a felony. The same prosecutor handled Appellant’§ and
Ganlbrell;s trial. But while she was emphatic and steadfast with her argument on the
application of the accomplice liability doctrine on Appellant-and Curry, she deliberately and
cauﬁouély omitted the same argument in her prosecution of Gambrell.

Appellant was tried by himself because there wpuld be no way to separate him from the |
other two. Gambrell and Curry were the ones involved ‘with the cocaine trade. This cannot be
better exemplified than by the fact that vx;hc;n the !a.w enforcers raided Gambrell’s house and

" found enough cocaine to fetch a trafficking charge (ﬁ)lléwing Mr. C'ame,rc;n"s death), Curry was

the only person found there.

! Curry admitted to shooting Cameron, but his original charge of murder was reduced to voluntary manslaughter
after a plea bargaining.

21
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Appellant avers that in its zealousness to get a conviction for this case, the prosecution
went beyond its bounds.

First, according to the prosecution’s star witness, Curry met with the prosecution team,
three times. Marzolf was in at least one of these meetings. The prosecution provided no
recording, or failed to make one, of the time they visited Curry to speak to him on his
manslaughter deal. Appellant’s counsel received two. video interviews; but the Solicitor
withheld (or conveniently did not make) the third. Appellant was not shown the video, or any.
other evidence, of what exactly the prosecution offered Curry. Curry maintained that Marzolf
and Ms. Moore would reduce his charges to voluntary manslaughter, if he plead guilty and
testiﬁed against Appellant. (R. p. 278).

:Sccond_. the State deferred Curry’s scnte.ncing for over a year, when the Order
sp'ec%ﬁcaily stated that it would only be until after Appellant’s trial. (R. p. 793 2.6). However,
the State I{ked the results of holding the anvil over Curry’s head so much that they held off
sentencing for another year; or, after Gambrell’slriél. Curry testified as to.what would conviét_
Appellant, and then Gambrell. Citlx'ly’s.testi11mony as to callinlg Gamobrell on the way to the
latter’s house, a statement which Cur;'y did not offer at Appellant’s trial, is d te;«;tamem to the
extent by which they went to get a conviction.

Duelto Curry’s lies, Appéllant and Gambrell were convicted of the charges brou.ght
against them. In this appeal, the State contends it merely has to show some evidence to defeat
an appeal.. However, considering Curry’s testimony is the cornerstone of the State’s evidence in
both cases, and it was shown that he had offered conflicting statements, as well as withholding
important information, Appellant asserts that the State has no evidence. Curry cannot be

considered credible evidence when his testimony varies to fit the prosecutar’s needs. Likewise,
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Curry and Marzolf withheld information that would be beneficial to the Appellant. Withholding
information deprived Appellant his right to a fair trial.
During Appellant’s trial, the prosccutor argued that all three were liable under the “hand

of one is hand of all” doctrine.

04. So what happened here is that Milton

05S. Gambrell, a known drug dealer, Mr. Smith just
06. told you all about that, sent his two “’do

07. boys™--- that is what Woodrow Curry called
08. - himself and Carver on the stand—they were
09. his “do boys.” He sent them in a car that he
10. owned to collect on a drug debt. That is

11. working together for an illegal purpose.

12. That is the hand of one, hand of all.

(R. p. 228, 4.12).

But in the Gambrel] trial, this was all she stated:

19. In order for James Milton Gambrell to be found

20. guilty of accessory before the fact to murder, he must

21. have the same criminal intent as Woodrow Curry. They

22. must have intended the same thing before the murder was

23. committed. They must have intended for Woodrow Curry

24, to take the money, to take the drugs, or to bring
- 25, Steven Cameron back to James Gambrell. But James

01. Gambrell is also liable for any criminal act which, in

02. the ordinary course of things, was the natural or

03. probable consequence of the crime that he advised or

04. commanded. So was the murder of Steven Cameron a
05, natural and foreseeable consequence of James Gambrell's
. 06. order? [ submit to you that it was.

(R.p. 261, 19.25 & p. 262, 1.6).

Clearly, the prosécutor appliéd a different standard at Gambrell’s trial.

Third, Curry’s sentencing was deferred for more than one year with no legitimate reason
other than to ensure that his testimony would once again be beneficial to the State. This piece of

information only came to light after the Gambrell trial, where Curry was called as a witness.
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The only logical conclusion was that the State dangled Curry’s sentencing over his head for him
to testify according to its wishes.

Fpurth, in prosecuting the case, the State failed to disclose information and/or witness
that may exculpate Appellant. A prosecutor’s primary duty is to seek justice. Under the law, a
prosecutor shall make timely disclosure to the defense of all evidencé or information knownto =
the prosecutor that tends to negate the guilt of the accused or mitigate the offense. (Rule. 3.8(d)
of the Rules of Professional Conduct). It failed to do the same.

The investigation on Appellant’s case was completed April or May 2016. The State
- offered Appellant alcopy of the discovery response in December 2016, which Appeliant was
unable to open. By the State’s own admission, what they provided had been faulty.

' 02.  SOLICITOR MOORE: Yes, Judge. I cannot

03.: guarantee that the flash drive will be able
04. to play for the jury. We have, as you know
05. ~ had some difficulty with that. :

(R.p.229,2.5). -

;L\ppellant repeatedly requested the discovery materials, which included surveiliance
video which ran in excess of 36 hours. These materials have been in the State’s ‘possessioﬁ
since the first wéek of the investigation. Appellant was provided the materials a )./ear after.
Another set of materials which included an audio recording and three supplemental reports was
" provided by the State on August 9, 2017, or two (2) weeks prior to Appellant’s trial. The State
failed to give the defense the opportunity to review materials which it had for ni_ore than one (1)

year. Even the Trial Court judge took notice of this.

17. THE COURT: I want to know what

18. evidence that was delayed to August 9th, that
19. kind of delayed delivery that y'all gave to
20. the defense. This guy is on trial for murder
21, and if he gets found gutlty, then he's
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looking at life in prison.

SOLICITOR MOQRE: I understand, Your
Honor.

THE COURT: So playing with evidence is
not satisfactory. I'm not saying that anyone
is playing with the evidence but I want to
know why after over a year it's just getting
to the defense. That's inexcusable and |
can't understand how, under any
circumstances, that could be. Now, ] might
just be wrong --and it wouldn't be the first
time. But | want an explanation and I want
to know what else could be missing. We're
not going through this trial, jerking and
stopping here and there, because the State,
either through its officers or through your
office did not bother to give discovery.
Okay? So [ want-to know why.

SOLICITOR MOORE: Your Honor, I can
assure you that we gave Mr. Smith -

THE COURT: I want to know why --]
don't care what you did. I want to know why
it just got sent out August 9th of this year.

SOLICITOR MOORE: Because I'd just
received it, Your Honor.

THE COURT: From whom?

SOLICITOR MOORE: From Detective Henry.

~ THE COURT: Who is Detective Henry?

SOLICITOR MOORE: He is the man who was
just testifying.

THE COURT: Why, sir, was it not until
the 9th of August of this year that you didn't
give this information up?

OFFICER HENRY: What information?

THE COURT: Why did you wait until this
year, over a year, to give this information
to the Solicitor's Office?

OFFICER HENRY: I thought that I had
given it to a supervisor at an earlier point
in time. :

THE COURT: You thought you had.

OFFICER HENRY: Yes, sir.

THE COURT: So it was a case of honest
mistake?

OFFICER HENRY: Yes, sir. Seriously,
yes, Sir.
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100



18. THE COURT: If it is a case of honest

19. mistake, | can understand. But if it's a

20. : case of a recurring pattern—and the reason
21, why [ say that is because this is the second
22. time that 1’ve heard it in this case, in two
23. days. Not from you. Okay.

24, Is there other evidence that was not

25. delivered until late in the game? If so,

01. why?

02.  SOLICITOR MOORE: Your Honor, if you

03. will allow me to go through my discovery with
04. Mr. Smith and look at my exhibit list, [ can
0s5. tell you exactly

06.  THE COURT: I'll be right back. I want

07. to get this cleared up.

08.  SOLICITOR MOORE: Yes, sir.

09.  THE COURT: Officer, if it is an honest

10. mistake, it's okay. I'll be right back.

11. Don't anybody leave until I get back.
(R. p. 460-463, 17.11). | s

Henry’s tesllimony was suspect at best. If he did not know that the defense did not have
the discovery, hc_>w would he sudd-enly have learned this fact immediately prior to trial?

The trial judge initially found this delay as unacceptable.

06. Q.  Why is there such a delay

07. in getting that information?

08.  SOLICITOR MOORE: Your Honor, I can only
09. _provide to Mr. Smlth what I have for myself.
10. THE COURT:. . ‘That is not an excuse.

I1. SOLICITOR MOORE: I'understand—
12. THE COURT: That is not acceptable o

13.  SOLCITOR MOORE: | Iunderstand Judge.
14,  THE COURT: Then there is going to be

15. .some consequences for the delay in getting
16. this information to him. The information is
17. going to be suppressed. There’s going to be
18. some problems with it, 'm telling you.

19. SOLICITOR MOORE: .~ lunderstand, Judge.

(R. p. 459, 6.19).
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The judge went easy on the State and allowed all the information in the record. (R., p.
462,18.23). The Court changed gears and attacked Appellant’s counsel for his failure to view
the 36-hour long video; analyze the same; and, review the plethora of other materials submitted
to him in the two (2) weeks leading up to trial. (R p. 463, 19.24). The Court failed to consider
that Appellant’s counsel is a sole proprietor, whom unlike the prosecution, did not have enough
manpower and resources to devote to a comprehensive analysis of copious, delayed discovery
materials. (R. p. 464-465,21.4). What is apparent is that the Court was lerﬁent with law
enforcement’s haphazard handling of this casIe but applied strict standards with Appellant’s -
counsel. |

Failing to submit the video s-tllrvéilla'r'lcéténd"r;eQui:ré'd discovery materials within the ‘
reglementary period is tantamount to the State dén‘yi‘ng Appelant liis right to dué.p;ocess. The
" delay in providing discovery materials to defense counsel seerits ito'ﬁa’vc become the norm.
'C0nsideriﬁg that this was not the first ins’tancé it 'hafjpeﬁed in this case alone, the trial judge "

should have addressed the issue more steinly. In'State v. Fullwood. the Subférhé Court ruled

“that the Defendant was entitled to a new. trial on the ground that he was deprived of fair trial

because of withholding by Selicitor of information relevant to defendant’s plea. State v.

R TR :

' Fullwood. 262 S.E.2d 10,274 8.C.'60 (1979).
Fifth, the State’s questionable conduct continnued during Gambrell’s triak, when it

deliberately offered Curry desi)ite knéWlédéé of his tetidencics To lie and/or withhold
. . - SO, Sy Y e B e S b o M e T .o
information from the beginning. in fact, he was offered because of his willingness to change

his testimony to bolster the State’s respective cases.
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Lastly, the State charged Appellani with murder.” He was indicted for said crime.

i KHE I I R PRV S A RELAPETS TS | UM SU TET R SN HAPREIE
Nowhere in his charge sheet Was he charged with Kidiapping; robbery, attémpted assault or

Aoz WM @i b Wyl E e ST L veds g e
O e e rebevasy toode Didene @ o
7, Py
TR [ASETTIN] 19;27‘7@1” I TR T 4




K Eo e e e slipsed segimive il s e ey o

getr 1 E]\‘ *" JEEL
drug distfibution, and’ yct the' State mcluded the aforesa:d fc[omes durmg the tnai At most,

Appellant was denied’ his rlght to be meormcd of ta he! v\;gé c’h:;rsg”a AR g e

Prosecutors have a unique role in society. They are the administrators and advocates of
‘justice, as officers of the court. They have the sglie responsibility of deciding who to charge, what
to charge, what plea to offer, and what evidence to present to a jury at trial. Due to this vast
power, there lies the inherent poteptial for abuge, which is not subject to feview, except in the
most unusual circumstance.

In this case, the State institﬁted the murder charge against Appellant, knowing it was
possible that Curry could avoid same with a self-defense argument. Curry admitted to the
shooting but offered the alibi of self-defense The prosecutor Sttered Ciriy a plea deal. Curry’s
sentencing was deferred for no legitimaté season. Tn'the méantirne, ’h’el was 'tasked to.testify
against Appellant, whose oni.j'\mistakle was 1 db car jf)bs”i’or'!(]é}‘h;'r;?éﬂ} While thiis goéé into the
matter of prosécuto'rial discretioﬁ, this Qé{sfc'l‘eé’rly abused in {His case 10 ;tﬁé detriment of
Appellant. The State knew that murder would not hold. Petitioner is presently serving a
sentence of thirty (30) years for a crime iﬁat he did not commit. Petitioner is sefving a harsher
.penalty for a crime that Cﬁrry did commit. |

Apfnellant submits that the p{roscé:uto}s: obhé‘atioh tbéc[;nv1ct'shouldbc balan'(‘:ed by the
ovenidixig goal of sef.ékirig'jljs;ii%ce.:xl&s‘i;t‘ws‘:taﬁdfé,s tﬁgbuvoseagd “g'.bal {Olf'l\llzibe'r'z;’liBgésecdtbn'ia[
discre;tion, héVé béén sub\‘/crtedAppellant\was‘éxtremélglprejudléedln hi‘é zié'tzénsélbf th;:

PRI VI H"ﬂ " (LIS R

murder charge, and in the interest of j Justlce this Cou‘t should reverse his conv1ctxon or a]low a
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re-trial for same.
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1L THE TRIAL COURT ERRED IN CHARGING THE JURY THE
“HAND OF ONE, HAND OF ALL” DOCTRINE.

Appellant contends that the trial judge erred by instructing the jury the “hand of one is
hand of all” doctrine. This doctrine, otherwise known as the accomplice liability, provides that:
“one who joins with another to accomplish an illegal purpose is liable criminally for everything

“done by his confederate incidental to execution of common design and purpose.” State v,

Mattison, 388 S.C. at 479,697 S.E.2d at 584.

Under the accomplice liability, “a person must personally commit the crime or be present
at the scene of the crime and intentionally, or through a common design, aid, abet or assist in the

commission of that crime, through some overt act.” State v. Langley, 334 S.C. 643, 649-50, 515

S.E.2d. 98, 101 (quoting State v. Austi{a, 299 S.C. 456, 459, 485 S.E. 2d., 830, 832 (1989).

Appellaﬁt asserts that the evidence does not support the charge of accomplice liability.
Firstly, the State admitted that Appellant did not s'hooll deceased C'ameron: (R. p. 765, 11.12).
The State’s own witnc.ss, (& urt;y, confessed to shooting .the deceased when Cameron charged at
him during their‘ heated exchalnges. (R. p- 550, 18.25).

Secondly, while Appellant was present at the scene, the State failed to establish tlllat there
was common design and purpose amoné Appellant, Curry and Gambrell to commit any criminat
act:

The State failed to show unity in purpose.

Curry a(.imitted that Gambrel] spoke to him about the stolen item while Appellant was
driving the deceased to his house. (R. p. 570, 14.25). He also stated that Gambrell did not tell
Appellant about any stolen item. P

21. Q. So the minute that Mr. Carver pulls

22. in that driveway, you and Mr. Gambrell tell
23. him that he needs to go back and get him?
29
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24..
25.
01.
02.
03.

(R., p. 572-573, 21.3).

A
Q.

A.

Yes, sir.

You don’t take the next twenty

minutes, telling him about the unbehevable
Mr. Cameron taking his cocaine, do you?
No. No, he didn’t. -

Nor was Appellant aware of the gun that Curry took from Gambrell.

09.
10.
1.
12.

(R;,p. 574,9.12).

o

A.
Q..
A

And he was not aware of that gun, was he?

. Who?

Mr. Carver?
Maybe not.

Curry categorically stated that there was no plan to kill anyb.od){;

14.
15.
16. .
17,
18.
19.
20.
21. .
22.
23.
24,

(R.,p.574,14.24).

Q.

A.

Q.
A.

So Mr. Carver thought— ‘I told him
to leave it in the car, he left it in the

ar.” So going up to the door, you told the
guy, ‘Hey vou-have something of his” or *do
you have some money?’ Does that sound about
right? ' E
Yeah. I mean, [ don’ t - there—
this wasn’t — there wasn’t 1o plan to kill
nobody.
Nobody had that plan, did they?
No, sir.

This confession belied prosccution’s theory that an agreement to carry out a plan

transpired among the three. More importantly, the State’s own witness affirmed what the

Appellant had been telling all along: that .he had no knowledge of any missing or stolen item at

the time that he proceeded to Cameron’s house with Curry.

Since Appellant was not in Gambrell’s house when the latter learned of the theft; and, was

not apprised of it when he returned to Gambrell’s home, the only thing he knew was Cameron’s

transaction involving the dirt bike. As Curry testified, Gambrell instructed Appellant to go back
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to get Cameron the moment he pulled up in Gambrell’s driveway. (R. pp. 572-573, 21.23). Thus,
there was no common design, no prior agreement nor plan concocted among the three. Appellant
could not have agreed to something of which he did not know. He could not have agreed to
recover a stolen item fror‘n Cameron, if he had no knowledge of the item, nor it being stolen or
missing.

Ther;a.was no Unity in Intent.

In her closing argument, the Solicitor for the State averred that Appellant and Curry, by

driving to Cameron’s house, armed- with guns and with intent to get drugs, money and/or to bring

Cameron back to Gambrell’s home, planned to commit, were committing, and/or coﬁmitted
robbery and/or kidnapping. That the State could not determine what underlying felony did
Appellant.and Curry planned to commit proved that the State failed to establish malicious intent.
. There was no ‘under]ying crime for which the hands of one, hands of all would apply. Based on
Cameron’s aggressive approach to Curry, Curry didn’t even have the opportunity to request that
Cameron return to Gambrell’s home. There was no kidnapping. There was no robbery (unless,
Cameron’s_alleged theft is taken into account).
 Curry confessed that Gambrel! instructed him to gét the stolen item, or the money.

01. Q. ' Why were y'all going to Sterling

. 02. Bridge Road?
03. A. To go retrieve -~ Milton had told us
04. that Steven had stolen some drugs and that
0s. since Carver knew where his house was for us
06. to go back over there and get either the dope
07. or the money.

(R.p. 547, 1.7).
It is clear by Cuiry’s actions that he intended to carry-out such order.

16. Q: So you say that you spoke to Steven
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17.
8.
19.
20.
21.

22

(R p. 549, 16.22).

Cameron that night. What did you say to him
again?

I told Milt Gambrell wanted his coke

back, that he had stoie the coke; that Miit
wanted him to pay for it or he wanted his
coke back.

On the other hand, Appellant did not know about the stolen item. He was told to give

Cameron a drive back to his house.

instructions.
04.
05.
06.
07.
08.
(R. p. 673, 4.8).

- Did Mr. Gambrel tell you, “go get that

thief'?

No, sir, he just told me to go up

there and pick him up, to bring him back,
since | knew where I'd dropped him off at.

Appellant was consistent in his cross examination:

19.
20.
21.
22.
23.
24.
25.
0l.
02.
- 03.
04.
05.
06.
07.
08.
09.
10.
11.
12.

Q.

A.
Q.

> RO

(R. p. 679-680, 19.12).

When you got back to Milton '
Gambrell’s house, he sent you away again;

. didn’t he?

Yes, ma’am.

He sent you away to get drugs, to

get money, or bring Steven Cameron back: isn’t
that right?

. He told me to go pick up Cameron and

bring him back.
So when did you know - you say in
the video that you were supposed to down

. there, get the drugs, get the money or bring

him back,

Gambrell did not tell me anything about
picking up—

When did you know that?

It was probably around about Sunday
before we come down here to turn ourselves
in, to tell them.

32
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13. Q. So you didn’t know anything about any
14. drugs?

15. A. No, sir.

16. Q. Even though---

17. A,

No, ma’am.
(R. p. 683, 13.17). |

To reiteraté here, Curry himself admitted that Appellant did not know about the mi§sing
drugs. (R.p.572,21.25 & p. 573,1.3).

Abpellant and - Curry did not act with the same objective, as they clearly were given

different orders.

16. Q. I completely agree that would be
17. inappropriate. So, you planned to bring
18. Steven Cameron back with you. Correct?
19. A. I was only asked to go up there and
20. give him a ride back. That’s all that was
21. said. We weren’t supposed to do no more.
22, Q. You were supposed to bring him back.
23. A. No, we were asked to go back up there and
24, give him a ride back. If he wanted to come
25. back, he would have come back. If not, then
01. we would have returned back without him.
02. Q. So if Steven Cameron had said ‘no,
03." I’'m not coming with you'—
. 04. A. I would have left.
05.© Q. You would have just left?
06. A. '

Yes, ma‘am. ©
(R. p, 693, 16.25 & p.694, 1.6). |

If there v\;as ax;nything Curry was consistent of, it was that there was no plan to kill, rob,
assault or kidnap Cameron. In his tcstimo‘ny: during Gambrell’s trial, Curry stated:

04. Q. Did you go over there with the intent to kill

05. Mr. Cameron?

06. A. No, sir.

07. Q. Did anybody tell you to go kill him?

08. A. No, sir. ‘

09. Q. Did anybody tell you to go beat him up?
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10.
11.
12.
13.
14.
15..
- 16.
7.
18.
19.
20.
21.
22.
23.
24.
25.

(R. p. 815, 4.25).

17.
18.
]9,
20.
21.
22.
23.
. 24,
25.
0t.
02.

(R. p. 264, 17.25 & p. 265, 1.2).

o P OPL P LOP

>

Q.

A.

L O

No, sir.

Did anybody teli you to go threaten that you were
going to beat him up?

No, sir. | was just told to go get the dope or

get paid for it. '

What does that mean --

I never intended to --

What does that mean, you were told to steal the
dope from him?

No. [ was just told to go and retrieve it. He

stole the dope.

What if he refused? What if he said, "I'm not

going to give it to you?" What were you going to do
then?

Well, this is where this here seemed to biow out
there. | mean, I didn't have intentions to do nothing.

Well, isn't it true that what Mr. Gambrell wanted

" you to do was to relay the message that he knew

Mr. Cameron had the drugs @nd that he should either pay
for them or give the drugs back, correct?

[ don't know what he was thinking.

All right. But you are positive he did not tell

you to go intimidate Mr. Cameron?

Right.

He did not tell you to threateni Mr. Cameron in any

way?
No, sir.

'
g .
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This was confirmed by Marzolf, who was asked about his interview with Gambrell:

02.
03.
04.
0s.
06.
07.
08.
09.
10.
11.
12.

Q.

Jolk=

He also emphasized to you that all he wanted was

fpr them to let Mx \Jameron know that he had the drugs,
%

they knew it, and to pay for ;t rlght'? Wasn t that

his story‘7

Yes, sir, -

Okay, You -- also on that video, at one point 1

believe heard you say that Mr., Cameron -- dope was

found on Mr, Cameron afte1 He w:.s killed?

Yes, sir. Durmo the autops v lhcy did fird some

drugs, 4Tty et L

Okay. Did you mean in Fis' s system‘7 et

Ui Ve Nenogeed s 4y
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13, A. Nomslu' ‘l‘r‘né’an thcy founfl”ac‘ﬁiial c}rugs’oﬁ:hls
14. “ person
15. Q. Do you know how muchlm w
16. A I think in his tennis shoes, I belleve 1 don't
17. know the exact guantity, sir.
18. Q. Okay. So obviously -  «
19. A. It was significant, but I don't know exactly what
20 it was.
21. Q.. Couldn't have put it there after he was killed, so
22. it was there in.his shoes before he was killed,
23. obviously...You don't kriow how. much" B
24. A. I don't know exattly; sir. :
25. Q. Okay. Did anybody -- were his shoes still on when
01. he was lying there on the porch?
02. A. Yes, sir, I believe so.
03. Q. All right. So nobedy, obviousiy, tried to pull

, 04. his shoes off to leck for anythmg, correct?
0s. A. I would lmag\me not, A o

(R. p. 808, 2.25 & p. 809, 1\.5). e

o 85 g w i RS I DTSN TION 07 I . . .
Curry’s foregoing testimonies bel_rea the} State’s insistence on robbery and kidnapping as

the underlying felomes that the three planned to co'nmlt There was no robbery. Gambrell,

PR

Curry and Appellant did n‘ol intend to, nor did any of them take nor attempt to take property

belonging to Cameron. (S.C. Codeg/;\nn'.-'{;‘,.‘ lé~ l" l,l-330)!.,“'. It‘ was Ce‘ir"neron who stole from

TR

"Gambrell. Curry was tasked to recover stoan item Ortg, collect paytnent for it, while Appellant

I .-"k;ll;= 0 5 -
was instructed to return Cam,eron to Gan;brell’s Louse. Upon examination of Cameron’s body,

O fay popady oo o \;\ 2 i
drugs were found msnde hlS ShOCa T at t .ClC were raas fcnndpn Cameron’s person showed

. 1Yk l 3
ik i-u,.',:,,n\ . ..
that Curry and Appellant did not intend {6 take the stolen itein by anv means. This is

particularly important considering that it hz< bezn established through testimonies and video

[ ) . -
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survelllance that other mdmduals enfeled Camewn 3 houae R
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Gamblell Curry and Appellant di d nol plan {0 k]dnep or attempt. to kldnap Cameron,

gl aen s Ny «,' AT il\ ):'5!3«'" WL ity ta

because neither one unlawfullv se17ed conlmed inveigied, decoyed, abdiicted or carrled

,‘]7" a{ ’\]‘\‘.|‘l
Cameron away, or attempted to commrt sald acts by any meatis whalsoevcr wrthout author;ty of
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law. (5.C. Code Amn. §,16:3:010,2012), I we were to.believe Curry,gp the prasgeution so

(XS LAS

insisted, jt was actually Carmeron who initiated the aggressive behavior by advancing/lunging

toward Curry. (R. p.l 816, 63).

Furthermore, Appellant was unarmed. llf Ihe really conspired with Curry to commit any
crime, he.would have prqv.ided himself with a weapon. But hc“T did not. In fact, despite the State’s
insistence on Appellant bringing his.gun to the crime.scene, the prosegution did: not introducg any
gun in evidence. Neither did the State find Appe:l.iam’s _ﬁng_erprints on the .38 caliber gun.

| | The e\./idence at trial did not support the State’slassel.'tion that this was a case of drug
distributi'on gone wrong. Even the State’s witness did not admit to any drug transaction. At the
- very least, Curry testi’ﬁed to (a) Ca@‘méron stealing Gé\rﬁbi‘éli’.é property, and (b) A'b‘eir.lg ordered Lo
recover the stolen item or give its equivalence in valiie' - g

What the evidence showed, throtigh Appellant’s testimony, which‘ was corroborated by
State’isn witnc;ses, Curry and Detective ‘Nfarzél'ﬁ was that Ap~pe}|an:t was‘nlot privy to w_hatever
conversation that It;anspired' betW@én Gambrell 'and';C&rPy. Gambrell’s sole, inst_ru‘c_u:on to
Appéllam Was to bring back Cameron 1o his house; and that Ap;;el-iﬁﬁi had nt; prior knowledge of
_any missi-ng or stolen' item, noAr of the g;;r{ 'tliai"w:els in“Curr'iJ’;s .posses'sion.' A;I)pe.l.lam’s only
paﬁicipation in the evenISISf March 28,5016 was to drive Céﬁferd'n] totiis Kouse® He dici not have
the opportunity to Teurn ‘Caicron to” Gambrell’s’ fome, 'i-'}-\pi)éllaﬁtl"‘s actions, under this
circumstance were in no '\iiay eriminal.’ No mialicious ‘intent ‘can' be attrilbuted to A;:.)pc]lant’s
-dr'iviﬁg, He didn’t commit a crime wiieﬁ fie took ‘Cameron holine. Why would he be guilty of

murder for bringing him back?
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There was no Unity in Action.

To determine if Appellant conspired or agreed with Curry’s actionll, the focus of inquiry should
necessarily be the overt acts of Appellant, before, during and after the shooting of Cameron. From
this viewpoint, Appellant avers that there were rsevera] facts of substance which militate against
the finding that he conspired or acted in unison with Curry.

First, there was no evideﬁce of E_:nmity or grudée between Abpeltant and Cameron.

Second, Appellant had n(; interaction with Cameron that can be remotely interpreted as
coercion or gravé threats, nor even kidnapping. Appellant drove Cameron to his house. The two
had no verbal nor physical interaction, before nor during the shooting incident.

Third, Appellant had no prior knowledge of any missing nor stolen item, and he could not
have known that Culiry’s purposc in tagging along was to get the stoleﬁ ‘p‘ropert.y or its monetary
equivalent.

Fourth, no malicious intent can be attributed to Appellant’s desire to follow what appeared
to him was a harmless errand to get Cameron back to Gambrell’s h‘ouse. Gambre!l"s instruction,
on its face, was not unlawful nor illegal.

’Fifth, unlike Curry, Appellant was unarmed during this incident, negétiﬁg intent to coerce, .
threaten, inflict physical harm, much I.ess kill, the victim.

Sixth, the first time Appellant saw Curry with a gun, which had fallen on the car’s
floorboard, Appellant endeavored to prevent any untoward inciden; from happening_ by
admonishing Curry to leave it in the car, which the latter did. h

Seventh, Appellant upon seeing Curry’s sccond gun. pleaded with him to put the gun

away. It was Appellant’s understanding that he had averted the possibility of violence.
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Eighth, the shooting incident appeared to have arisen from a physical exchange between
Curry and Cameron. |

Ninth, Appellant attempted to drive and leave Curry behind, before the latter caught up
with him and threatened him at gun point to drive him back to Gambrell’s house.

Tenth, that Appellant driving Curry back to Gambrell’s house was done under extreme
dqress. Curry, with a gun, threatened to kill Appellant and his mother.

.And finally, Appellant voluntarily presented himself to the ACSO to recount his side of
the story, when the threat to his aﬁd his mother’s lives ¢eased with Curry’s arrest.

Taken together, these acts by the Ap;;ellant do not meet the test of moral certainty in order
to establish that he acted in unity with Curry in the commi;ssion of the crime of murder.

Appelliant did not aid nor abet in
Curry shooting Cameron.

The State argued that Appellant is liable for the crime of murder by assisting, aiding,
and/or abetting its commission. It averred that he actively participated in the murder not only
by “delivering Woodrow Curry to Stelven Cameron’s doorstep”, but also by driving Curry back
to Gambrell’s house, even after witnessing the shooting incident. (R., p. 765, 11.18). It argued
that Appellant’s acts proved complicity.

By prosecution witness’ statement, Appellant’s participation was limited to him driving
the car. Appellant’s driving was not necessary nor indispensable to the commission of the crime
of murder. It was sufficiently explained that Appellant was the only one who knew where
Camelron lived because he just dropped the latter off at his house a short time prior.

Appeliant atternpted to prevent Gambrell from any untoward action at every opportunity

presented to him, but he was not willing to die fighting Curry that night. So Appellant drove

* Curry back to Gambrell under duress. The Court, however, seemed to set an unrealistic
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expectation for Carver. For him to prove his non-complicity of the shooting, it would seem that

Appellant had to dtie.

The State also contended that Appellant manifested malicious intent by failing to call the
911 on a man that has been shot. It sought to use accomplice liaBility to provide a harsher
penalty for an alleged omission alread); addressed.b_y a separate statute. In asserting that
Appe‘ilanl’s failure .to report the shooting of Cameron as part of a concerted 'ac‘t of aidiné or
. abetting in the crimg of m,ur&er, the ’prosecu'tor-asks this Court to blur a hard li‘n'e recognizéd in
S;)uth Carolina law that accom‘plice.: liability requires aff::r'mative action and intent.

Under South Carolina law, any person vx.{ho_ failsto prevent a felony from being
commitfed, or to report of ‘su‘ch is liable for‘ the offense of misprision of feiony. .§l 7-25-30 S.C.
‘Code Arlm. Upder this law, .one who ccl)mmits misprisién of felony is liable-as an a-cclzessory té

the felon).l. Q " To expand the scope of ac.complice liability by the aiding and abetting, to -
inc.llu‘de Fhe 6ffense of misprisidn of felony, is to ir’hpqse additional criminal penalty, and
| obscure the-difference I;et\yeen ;1 principal and accésso,r)./,'
To the extent tﬁat‘ the S;tate alleged that Appellant’s omission ié an act_l thaé pr(-)motesllthe
commission of a crime, t]l1en Appellant may not b.e convicted under accompliceiliab_ility.

As a general rule, the App.el'l'ate Court is bound by the trial court’s factual findings

" unless the‘y are clearly erroneous. Stéte v. Quattiebaum, 338 S.C. 441. The Appellate Court
does noth evaiuate the fgcts based on its own view of the preponderance of the.: evidence, but
stmply determines whether the trial judge’s ruling is supported by any evidence. m
Mattison, 3'52 S.C. 577. Appellant however challenges the integrity'of the evidence submitted .

by the State. Appellant avers that since the State’s evidence is a fabrication, it is not evidence.

39

114



I11.

THE TRIAL COURT ERRED IN FAILING TO DIRECT A YERDICT FOR THE
APPELLANT FOR THE CHARGE OF MURDER.

A defendant is entitled to a directed verdict when the State fails to produce evidence

tending to prove every clement of the offense charged. State v. Brannon, 388 S.C. 498. When

reviewing the denial of a motion for a directed verdict, an appellate court must review the

-evidence and all inferences therefrom in the light most favorable to the State. State v. Weston

367 S.C. 279,292, 625 S.E.2d 641, 648 (2006).

Appellant avers that the evidence does not justify the verdict. To understand why the
verdict is unjust as ap;plied to the facts of this case, one must examine the purpose of felony
murder. The crime of felony murder requires proof of premeditation and malice. It i$ inferred
from the commission or attempt to commit certain specified felonies. Malice and premeditation
are presumed if a death ensues during the commission or an attempt to commit arson, robbery,
kidnapping, burglary, and the likes. In this case; the State is uncertain whether the undérlying
offense is drug distribution, coercion, kidnapping or attempted robbery. |

The State contends that Gambrell, Curry and Appellant planned to commit the felony of
murder or i(idnapping simply because Curry was armed. Appellant had not figured in any
discussion about Gambrell’s guns. Tt had always been Curry who either took it from Gambrell -_
or received it from him. Before leaving Gambrell’s house, Appellant had no knowledge of any
stolen items, nor guns. Reference to Appellant were all speculations by the police.

03. Q. Mr. Carver did not have a gun, did
04. he?

05. A There were two guns and two---

06. Q. . Mr. Carver did not have, did

07. he? ;

08. A. They had guns. They weregivena

09. : .38 by Mr. Gambrell and Mr. Curry carried a
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10.
1.
12.
13.
14.
15.
16.
17.
18.
19.
20.

(R. p. 521, 3.20).
08. Q-
09.
10. "
1.
12.
13.
14,
5.

" (R.p. 522, 8.15).

03. Q.
04.
05.
06.
07.
08. -
09.
10.
11.
12.
13.
4.

'15.
16.
17.
18.

o PO

A

Q.

A

Lr RO

A.

(R. p. 526, 3.18).

.25 automatic with him.

Where was the .25 carried?

In a fanny pack, is my understand-

ing.

Who knew about the .25?

Mr. Curry knew about it and T know
that his wife knew about it, she told'me

. about it as well.

So neither of those people are Mr.
Gambrell or Mr. Carver, right?
No.

When Mr..Gambrell took that gun, Mr.
Carver had not rc;tu_med from Mr. Cameron’s
yet; had he?

* Mr. Gambrell didn’t take the gun,

sir. Mr. Curry received the gun from Mr.
Gambrell or took it from him.” .| .
Mr. Curry took it from Mr. Gambrel?
(No verbal response). -

You also learned that the .38 nor

any other guns were provided to Jason Carver;
right?

The gun was provided to Curry and

Carver when they were leaving, so T don’t
know.

Which gun was provrded to Mr. Curry‘7

The .38.

Which gun was prov1ded to Mr

“Carver?

There were no other weapons'

provided.

And Mr. Gambrel} told you that it

was not provided to him, meaning Mr. Curry
(sic); right?

He said that Mr. Curry took the weapon.

Appellant submits that this Court take note of Curry’s.categorical denial of any

agreement or intent to commit criminal acts against Cameron. Curry stated there was no plan -
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nor instruction to intimidate, rob, hurt or, l_g_ill Cameron.- As,Curry testified, he shot Cameron
because the latter was aggressively advancing towards him. - R,

Curry confessed to the following that: (1) Appellant had no knowledge of the stolen
cocaine; (2) the gun was given to him (and him;llone); (3) Appellant was not aware that Curry
was carrying any weapon when they left Gambrell’s house; (4) when A ppe!lant. saw Curry’s
gun, Appellant convinced the latter to leave the gun in the car; (5) Appellant was not aware that
" Curry was carrying another weapon; (6) he shot the deceased to defend himself; (7) he knew
where Appellant’s mother’s lives; and, (8) Appellant did not take part in the shooting. As the
prosecutor urged the jury, this Court should believe Curry’s confession: he alone, killed .
Cameron.

On the oth;er hand, there is no showing that 'A'ppellanF had knowledge of the crimi;lal
intent of Curry. Appellant driviné, Curry (o and {"r(;r_r‘)’ G‘anlilbr;ell'; s'.h'ouse was not in furtherance
of Curry’s aim to (1) get the money/drug, (2) foréibly bring Cameron to Gambrell's house; nor
(3) to kill Cameron. Appellant’s actioné were acts -of cdiﬁtesyI and se[f—p%eéérvation. Appellant
had just witnessed Curry sh‘ot Cameron in cI:old bldoci. Curry still had the g_t.m with him. To
resist or go against Curry would have been an invitation to get shot. Appellant’s subsequer;t
~actions did not show consent, vb}untlariﬁés:s }1<;r v.\)ii‘llihgﬁes‘s tohelpCuny Appellant’s actions
were seemingly those of sérﬁééne&ho'v./'aés?f‘éﬁ‘r;fl:z_lﬂ'o"f his life and that of {I.i.is'ﬁo’the'r.

“Furthermore, it is well established that a trial judge should grant a directed verdict when

the evidence merel)} raises a éﬁépic'ion:'thét‘ accused-is gi'i'il‘t'yl.s ‘ S‘téte ;J'.:Af'nold,.%l S.C. 386, 605

S.E.2d 529 (2004); State v. Schrock, 283 S.C.'129, 322 S.E.2d 450 (1984). The evidence
presented does not pf(')lve znu‘JE'éi;'er:At};réugh accdn;pi'i‘c‘é liability. éased on Ciix~i'y’s testimony, he

’ ’ ’ E 3 .'x‘ s g o vt [ . .
was the only one who shot Cameron; that the shooting was unplanned and that it was a knee



jerk reaction to Car’ﬁérﬁn’stéggre?sﬁéiqv:e’“c’:ic‘)hc"iubt'. e S’fz;té% failea" to' '{)‘rt‘i“}lcgcizlxéalrlhy and
convi ncingly that A{ppel:lﬁrit fntend‘ed’tocomrﬁlt, (6;)‘}71‘&1:5“ Sommittéd a féfgﬁy;"ﬁdf that he acted in
unity with Curry (and Gambrell). The State failed to prove, beyond reasonable doubt, that
Appell_ant was guilty of murder. -
IV
I_THE TRIAL COURT ERRED i‘N DENYING APPELLANT HIS DUE PROCESS.

The Court denied Appellant his right
to be informed of the charges against him.

The Prosecution, in an attempt to bring this ¢ase into the realin of the “hand of one is hand
of all”, referenced the terms “kidnapping™ and :',;I,'Obt?.t‘,l!'y” du'rivt'n‘_g-: t[hfe‘grial.: The Appellant was
never éharged with these two f;e'lpn(ie:s. T_l:ge 99derlying p‘ffensgf, ‘were not presented to Carver,
until the trial started. Defense Counsel obj;ctg_d to tllye: use of such terms as facts not in evidence.
The Court overruled the objection. (R. p. 766, 10.22).  Appellant believes that the Court, in
allowing the State to aréue using these terms that were not part of the charge, highly prejudiced
Appellant. Despite a belated attempt to instruct the jury .on its right-to believe or not believe
statements made by the counsels on both sides, the Court had allowe;j the jury to make'ﬁndings
of facts that aré not in evidénce. “Carver insists that he did not receive Due Process because he
was not informed in 'ad\t/a'h:ce,‘ df’: the facts for whlchhe wascharged &

This is also réIeAvant‘}n"tl;a‘!t it és“lvl'ift;:d ii;‘e}ji{rzdén 'o“f pfooft(;Carver lns_tea‘d of the State
having the burden of'provix{g that Carver had a g{ln; that he shot Cameron, which was what was

i S B A I T Mo v
in the indictment, Carver had to prove that he did not commit a crime. Carver had to prove that

. R} &

(1) there was no plan to commit any of the underlying offenses; or (2) that if there was any
agreement between Curry and Gambrell, that Carver had nd '!:i')c:);&l'é'dge 'g‘fs"sucﬁ.;"‘:' {3) he did not

’ . SR peic b e ey e T e DRSO R AL IS A
abet nor aid Curry in the commission of murder; and (4) ke did not shoot Cameron. By charging
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did not have co-defendants, without being ind(ic.tej}q for,pqnspiracy._
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The State introduced the video surveillance, with a two-hour hour time gap. The video

showed individuals, one of which is a woman, arriving at Gambrell’s house hours after his death.

The video confirmed that the crime scene was compromised. Appellant believed that this
confirmed, or at the very. least cast doubt, that..there.are -ether individuals who may have
committed what the prosecution so'conveniently accused the Appellant of committing.

The trial judge erred in refusing
to let Gambrell take the witness stand.

Appellant raises his concerns on the judge’s overzealous efforts to explain to Mr.

Gambrell about his Fifth Amendment Rights,_whilch he invoked, then waived, and invoked again

after- repeated warnings by the judge. As Supremg Court noted in- Webb v. Texas, 409 .S. 95, 98
-(1972)- a trial judge’s efforts to protect a defense wimess——in this case, from prosecution for
perjury-—may impermissibly intrude upon a defendant’s right to produce evidence.

More imporltantly, Appellant questions the propriety of the Court’s ruling on refusing to
let Gambrell take thé witness stand Ifor» pleading the Fifth, striking his entire testimony, and
refusing to allow the Appellant to call him on the witness stand to plead the Fifth in front of the
jury.

The witness’ privilege against self-incrimination does not prlovlidé an absofute right to

remain silent. It is well settled that a witness, who is not also a defendant, can invoke that privilege

only after a potentially incriminatihg quéstibh has been put." State v. McGuire, 272 S.C. 550-551.
In short, unlike a defendant (or co-def’endanb who is called to testify, a witness must invoke the
privilege to specific questions, and may ot assert “blanket ;I)rivflege”. Gambrell should have

been allowed to take the stand and invoke the privilege in response to each question that could
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yield a self-incriminatory answer, but not to completely refuse to testify. The Court presiding
~over the proceeding in which a Fifth Amendment privilege is claimed has a duty to scrutinize a
witness’ invocation of the privilege.

In the case at bar, the trial judge invoked Gax_nbrell’s Fifth Amendment for him; and,
prevented him from testifying in the witness stand, in contravention of the law. He overstepped
his role as a non-biased, neutral referee.

Appellant was denied a meaningful defense when the
Court refused his motion for continuance to present
his witnesses.

Firstly, Appellant was denied his right to present Mr. Gambrell. Mr. Gambrell wa's key
to the whole case, as he would testify that his instruction to Appellant ‘was simply to bring back
deceased Cameron to his (Gambrell's) house. Gambrell was clearly describing the events that
trans_pill‘ed on March 28,-2016, which confirmed Appellant’s story. When he started to explain
about the missing item, the Court advise him of hIS Fifth Amendment right to silence, which he
eventually invoked. At that point, the Courtruled that his statements to the Court will be stricken
from the record.

Se;condly, Appellant called two other witnesses, one of which was Quay,- Gambrell’s
nephew, to testify regarding the transaction for the sale of dirt bike between him and Cameron.
Appellant.intended to probe the witness for the details of the transaction, specifically, whether a
monetary value was involved. (R. p. 709, 925 & p. 710, 1.15). Appellant avers that Quay’s
testimony is material in showing lack of malicious intent on the part of the Appellant when he
returned to Cameron’s house. The only transactior; involving Cameron and Gambrell that
Appellant knew of, was the sale of the bike. Appellant believes that Quay’s testimony would

negate the State’s theory that this case was about drug distribution.
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“The right to otfer the testimony of witnesses and to compel their attendance, if necessary,
is in plain terms the right to present a defense, the right to present the defendant’s version of the
facts to the jury so it may be able to decide where the truth lies. Just as an accused has the right
to confront the prosecution’s own witnesses for the purposes of challenging their testimony, he
has the right to present his owﬁ witnesses to establish a defense. This right is a fundamental
element of'due process of law.” State v. Lyles, Op. No. 4406, (Ct. App., 2008), citing Washington
v. Texas, 388 U.S. 14, 19 (1967),

Appellant was denied his right to confront
his accuser.

The trial court also denied Appellant the right to confront his accuser, when it denied
Appellant’s attempt to recall two important witnesses: Dctecti_ve Marzolf, and. Sheilal Curry.
According to Detective Marzolf testirﬁony, Curry disclosed to him that Gambrell gave him the
auns, which run counter to Gambrell’s statement that Curry took the gun .wi thout his permission.
‘Appellant intended to clarify the disparity in the testimonies. He believed that this is material to
t.he case because it goes into the intent of Curry, and how it varied from that of Gambrell. The
request to r_ecall'.the witness is not merely .for purposes o-f impeac-hing the witness, but t;) show
that there is no unity of purpose, and that Curry intended to act independently. G‘ambrell’s _
statement did not come in until the state consented to it. .Marzolf had already testified but
Appellant could not quash him on the intefview, because the Court was refusingits admission.

Further‘more, while the law provides t-hat-it is upon the discretion of the Court to allow a
witness to be recalled, Appellant avers that the interest of justice will be served if these witnesses
have been allowed to testify éonsidering that Gambrell’s testimony was stricken out by the Court.

It is important that the facts are set straight because Appellant’s life and freedom are at stake.
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The trial judge’s actions in the presence of the jury
suggested lack of neutrality.

Appellant’s rights to due procelss and fair trial was impaired by the actions of the trial
judge tha£ suggested an outcome or conveyed a lack of neutrality to the jury. In several instances,
the judge has showed his bias against the A.ppellant: |

a. On showing the video of Gambrell’s police interview

When Gambrell pled the Fifth Amendment, Appellant had no other way to introduce
Gambrell’s side of the story other than to shlow the latter’s police interview, under the doctrine of
unavailable declarant. The judge, in initially denying the same without prior viewing, offered the
folloWing: | |

THE COURT: Well, let me think about that on the hand of one,
hand of all. But here are my thoughts on that. First, I don't think
that it exculpates your client, the reason being --1 think that they
had a criminal enterprises regardless of the shooting; that is, 'go
get him', go get this man, go get the drugs or go get the money like
he said and the other officers testified to.

If the jury finds that to be the case, that's a illegal plan or scheme
in that they have --the cases are replete with the nexus between
drugs and guns, also drugs and violence.

So, if you look at the charge of hand of one, hand of all, it says that
"if two people join with another to commit an unlawful act

then they are responsible for everything done by the other person
which happens as a probable or natural consequence of the act(s)
in carrying out the common plan or purpose.”

So therefore -- although I think probably that your client did not
know that a gun—that he was going to shoot this fellow, but—the
cases recognize the connection between guns, drugs and violence
where the plan was illegal and it just spiraled out of hand.

So, the jury may believe that he was an innocent bystander, but
that's my belief as to why the video of Mr. Gambrell does not

exculpate your client.

(R. p. 702, 6.25 & p. 703, 1.10).
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b. On using the term “criminal conspiracy”

The judge had made.-up his mind that there was criminal enterprise, even when the State
had not illustrated that Appellant acted in unity with Curry and Gambrell in intending to take
money or cocaine from Cameron or bringing him forcefully to Gambrell’s.

Mr. Gambrell tells us specifically that Curry took the gun.
That is the hand of one, hand of all. '

THE COURT: I disagree. The hand of one is the hand of all
is when they went down there to talk to the man about drugs
and it spiraled out of control.

Do you think if they just went down there and said --picked
up the money for this gentleman, that that would have been
an illegal act?

MR. SMITH: I don't know what status that is, sir. I don't know
of a criminal act here.

THE COURT: Selling drugs and buying drugs, that as illegal
as it can be.

MR. SMITH: Sure. _

THE COURT: Going to retrieve drugs is illegal too.

(R. p. 617, 1.19).
This comment by the Judge was made prior to hearing other witnesses for the defense.

“THE COURT: This isn’t necessarily an accomplice, but it’s lhe
hand of one, hand of all. I deny the Motion.

I think that there are sufficient facts in the record that a jury can
determine—although he might not have gone down there for the
ultimate act that was committed, the jury has a right to find or could
find that it was a natural and probable consequence of their initial
" criminal conspiracy. So [ deny your Motion.
(R.p. 718,22.25 & p. 719, 1.7).
Note that the judge used the term “criminal conspiracy” when the State has yet to prove
an agreement or plan to commit robbery, kidnapping or drug distribution.

“¢. The judge’s bias can be gleaned from his sentencing statement.

THE COURT: So I—I] am convinced that it was not necessarily Mr.
Carver’s intention to kill anybody when they went down there.. But
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I’m equally convinced that you went down there to get the man, the
money or the drugs back. As such you, engaged in a criminal
conspiracy that ultimately spiraled out of control. It was notable to
me that you drove away with the lights off, 911 wasn’t called, that
you didn’t involve yourself with law enforcement until Mr. Curry
was involved with the law enforcement himself. You can interpret
that several ways.

1 think it’s clear that when you start messing around with drugs,
especially the type of drugs that y’all were using, a natural and
probable consequence such as what ultimately happened in this case
is what you will see.

Also, the fact that this car of Mr. Gambrell’s was used instead of
yours is an indication that you did go with the intent to bring this
guy back. And then you hid it after the fact, too; which is a sign that
y’all knew that you had a problem.

That being said and done, I think it is only fair that you be treated
equally, so I am going to sentence you to thirty (30) years. You have
ten days to appeal this decision. If he is entitled to any credit, give
him credit for any time served. Okay?”

(R. p. 785-786, 5.10).

Appellant believed that it was improper for a judge to comment on evidence, especially
when the same was not established in the trial (i.e. no evidence presented that Appellant hid

Gambrell’s car) or to suggest an outcome to the jury (i.c. “criminal conspiracy™). The trial judge

CONCLUSION

For the reasons set forth above, Appellant pray to this Honorable Court that his conviction

be réversed, or in the alternative, for this Court to reverse the lower court’s decision denying his

Motion for New Trial and allow the re-litigation 6f this case.

{SIGNATURE TO FOLLOW} -
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Iv.
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Iv.

APPELLANT’S STATEMENT OF ISSUES ON APPEAL

Whether the trial court erred in 'denying Appellant his motion for a new trial? |

Whether the trial court erred in charging the jury on the “Hand of One, Hand of All?”

Whether the trial court erred in refusing to direct a verdict for the Appellant on the chargé
of murder?

Whether the trial court erred in denying Appellant’s n'gfft to Due Process?

RESPONDENT’S COUNTERSTATEMENT OF ISSUES ON APPEAL

Did the trial court abuse its discrefion in denying Appellant’s motion for a new ‘trial
where the eyidence presented by Appellant was plainly available at the time of
Appellant’s trial or could have been discovered through due diligence?
'd

Did the trial court abuse its discretion in instructing the jury on the “hand of one, hand of
all” theory of accomplice liability where the State presented evidence that supported that
Appellant was present at the murder, and that Appellant and codefendant were conspiring
to kidnap or rob the victim immediately prior?

Was the directed verdict properly denied where the evidence shows that prior to the
murder, Appellant was knowingly engaged in the conspiracy to rob or kidnap the victim?

Did Appellant’s trial and subsequent conviction satisty Constitutional requirements?

t

r—
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STATEMENT OF THE CASE |

Jason Carver (“Appellant”) was indicted by the Anderson County grand Jury for the
murder of Steven Cameron (2016-GS-04-2279). At trial, Appellant was represented'by Donald
L. Smith, Esquire. Assistant Solicitor, Chelsey Lauren Moore, Esquire, proseCuted the case on
behalf of the Tenth Circuit Solicitor’s Office. (R. p. 438). Appellant was tried before the
Honor_ab]e R. Lawton Mclntosh, August 21st, through August 25th, 2017. .(R. p.. 4%.8_). At the
conclusion of the trial the jury found Appelfant guilty. (R. p. 775, 1. 13-24). Following the
" conviction, Judge Mclntosh sentenced Appellant to the minimum sentence of .thirty (30) years.
(R. p. 771, 11. 16-19). Appellant then filed a timely Notice of Appeal.

Appellant’s defense counsel continued representation‘andl‘ perfected the appeal by the,
submission of a briefing. Respondent submittéd an Initie;l Brief of Respondent on July 30, 2018.
Appellant subsequéntly submitted a Reply B\rief on August 9, 2018. Thereafter, on August 29,
2018, Appellant submitted a motion to lirﬁit the pages to be included in the .Record on Appeal.
RCSponder;t responded by letter consenting to the page reduction but designating additional items
to be included. On October 19, 2019, Appellant move-d this Court(to hold his appeal in abeyance
in order to file a motion for a new trial based on after-discovered e;ridence.

On October 29, 2018, Responde;nt submitted a response'disaéreeing with Aﬁpellant’s
, .assertions regarding the after-discovered evidence, but consenting to holding the appeal in
abeyance. On December 12, 2018, this Court grantc.;:d Appellant’s motion. Thereafter, on
December 20, 2018, Appellant submitted to theltrial couﬁ a motion for a new trial pursuant to
SCRCrimP, Rule 29. Appellarit submitted an amended .motion on December 28, 2018.
Appellant’s motion was subsequently denied by the Hdnoral\:le R. Lawton Mclntosh. Appellant
ﬁloved for reconsideration which was also denied. Appellant has since submiited a Notice of

Appeal seeking review of Judge Mclntosh’s dismissal of the New Trial Motion. Appellant also
, _
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sought to consolidate this case with his Direct Appeal. Respondent responded that it did not
oppose the motion should this. Court determine the consolidation-appropriate. On April 4, 2019,
this Court issued an order granting Appellant’s request for consolidation. Appellant submitted

his Initial Brief on May 3, 2019. This Brief of Respondent follows.

I
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= RESPONDENT’S STATEMENT OF THE FACTS .

On the evening of March 28, 2016, Jason Carver (“Appe]lantf’) was at the home of James
Milton Gambrell repairing the transmission of a car. (R. pp. 633, 1. 14 —p. 634, . 15). Appellant

~ worked as a technician at a transmission repair shop, but repaired vehicles on the side for extra

money. (R. pp. 625, 1. 24 —p. 627, . 1; p. 632, 11. 15-23). While Appellant was busy wifh the car

-~

repair, Gambrell was finalizing the purchase of a dirt bike from the victim, Steven Cameron. (R.

p. 636, 11. 15-21; p. 545, 11. 2-12). Also present at Gambrell’s house was Woodrow Curry. (R. p.

634, 11. 8-25; p. 544, 11. 3-16). Once the sale was conipleted, Gambrell asked Appellant to drive
Cameron, who was without transportation, back to his home. (R.,p. ‘63'9, l. 2 -p. 640,1. 9; p.

544,1.22 - p. 545,1.21). Appellant agreed and drove Cameron back to his home at 108 Sterling

Bridge Road. (R. p. 640, 1. 23 - p. 642, 1. 10). Appellant then proceeded back to Gambrell’s home.

to finish up on the car he’ had been working on. (R. p. 644, 1. 17 — p. 645, 1. 10; p. 546, I1. 6-10).'
When he érrived, Gambrell informed Appeliant that Cameron had stolen a large amount of
cocaipe. (R. p 546, 1. 20 — p. 547, 1. 7). Appellant did not own a cellphone, so Gémbrel] was
unable to reach him during the drive. (r. p. 644, 1l. 4-6). Gambrell instracted Appellant to take
Curry and go back to Steven Cameéron’s house. (R. p. 646, 1. 1{ - p..647, 1. 7; p. 546, 11. 11-19).
They were told to briﬁg back the drugs, the money, or Steven Cameron. (R. p. 647, Il. 5-7; p.
366, 11. 1-7). Gambrell then gave Curry a .38 caliber and .25 caliber handgun. (R. p. 547,11 15-
24). Appellant had his own gun. (k. p. 569, lI. 6-7).

Appellant took Gambrell’.s Buick sédan and drove back to Cameron’s., house with Curry.
(R.p. 647, 11. 8-13; p. 648, 11. 17-20; p. 548, 11. 8-17). As they were driving, Appellan‘t told Curry

to leave his gun behind. (R. p. 574, 11. 1-13). When they arrived they knocked on the door but no

one answered. (R.-p. 651, 11. 3-10; p. 548, 1. 19-21). As they stepped away ffom the patio, Curry.

observed Cameron peeking out from the window. (R. p. 652, 1116-21). They theQ reapproached
4° ' )
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the home, whereupon, Cameron came out the front door to confront the two. (R. p. 652,1. 22 —p.
653, 1. 1; p. 548, 1. 25 — p. 549, 1. 2). Appellant stood by the patio steps while Curry spoke with

Cameron on the patio. (R. p. 651, 1. 18-20; p. 653, 1L 3-'5; p. 549, 1. 3-2é). The discussion

quickly turned. physical when Cameron shoved Curry. (R. p. 653, 1l. 13-20; p. 550, 11 18-19). '

Curry then pulled the .25 caliber handgun that he’d had hidden on his person and pointed it in
Cameron’s face. (R. p. 653, 11. 20-25). Cameron, undeterred, slapped the gun away from his face.

I(R. p- 654, 1. 4-18). Curry then fired three s};ots. (R. p. 655, 11. 10-13; p. 550, 1i. 19-25). Oﬁe

~ round hit the house, while the other two entered Cameron’s neck and chest killing him. (R. p.
454, 1. é-—p. 455, 1. 15; p. 456, 11. 14-18).

Appeilant and Curry qui_ckly Elepaﬂed th:: scene. (R p. 655, 1. 13-25; p. 551, 1l. 8-12).
Appellant alleged.that during the drive Curry threatened Appellant to keep his mouth shut about
thelmurder. (R. p. 657, 11. 13-18). Curry de\m’ed having made any threats. (R.p. 565, 11. 4-8). The
‘two then drove back to Gambrell’s with the headlights turned off. (R, p. 658, II. 2-12). After
dropping off Curry at Gambrell’s, Appellant returned to his’ mother’s home, where he was

: cuﬁently residing. (R. p.'66-2, 1. 11-21). He t;laimed that he then spotted Curry driving past his -
mother’s home later that same night. (R. p. 664, 11. 2-15). Curry denied this as well. (R. p. 565, 1.
9-20). After law enfdrce_:ment arrested Gambrell and Curry on drug related jcharges, Appellant
went to the Anderson County Sheriff’s Office to give a statement. (R. p. 669, 1. 9-13; R. p: 670,
1l. 3-13). Appellant disclosed what had occurred and admitted his involvement in the murder.

| (DVD unredacted statement of Carver).

Curry_ Aater elected to plead guilty to involuntary manslaughter. (R. p. 553, 1. 1-15).

Appellant, on the other hand, proceeded to trial. At trial, Appellant claimed that he was uhaware

that they were going to Steven Cameron’s house in response to Cameron stealing drugs from
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Gambrell. (R.. p. 647, 11. 20-24). His understanding was that they were to simply bring Cameron
back to Gar'nbrell’s. (R._p. 649, 11. 17-21). However, Curry testified for the State. During hi/s
testimony, he claimed that Appellant was awate that‘they were going to Cameron’s with
* instruction to bring him back, or r\eéover mone;y or the stolen drugs. (R. p. 546, 1. 23 ~p. 547, 1.

-

7. /
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SUMMARY OF THE ARGUMENT

Appellant first contends that the trial court erred in denying his motion for a new trial in
light- of after-discovered evidence presented during the trial of Appellant’s co-cgnspirator.
HoWevef, the judge Wés wi_thin His discretion in denying Appellant’s motion, because the
evidence pre’sented‘ by Appellant. was plainly available at :he time of Appellant’s trial or could
have been discovered through due diligence. Furthermore, the evidence undoub‘tedly would not
have affected the outcome of Appellant’s trial. Also, despite Appel]ant’é contention, the State
acted within its discretion in charging Appellant and defezfring the sentencing of his accomplice.
Lastly, the trial court was correct in finding that the State did not commit misconduct in
providing Appellant V\_/ithlcertain discovery material two-weeks prior to trial.

Next, Appellant claims that t_he trial court erred in instructing the jury on the "hand of one
1s the hand of all" because the evidence presented did not support accomplice liability. Contrary
| to Appellant’s assertions, the éviden,ce presented at trial supported that Appellant and Curr-y were
involved in a“crimsina] scheme to either kidnap or force the victim to tumn over drugs or money.
Thus, the facts of record suggest the shooting death of the victim was a likely and probable
outcome of the enterprise. Moreover, Appellanf asserts that the trial court erred in not granting
his mption for a directe;d verdict because the State failed to prove criminal intent. However, the

y

State presented evidence at trial that Appellant was aware of the criminal scheme prior to driving

-his codefendant to the victim’s house.

Lastly, Appellant avers that he was denied Due Process. Appellant asserts that the trial
court reflected bias when, among other examples, it denied Appellant the opportunity to examine
a codefendant after the codefendant asserted Fifth Amendment right against self-incrimination,

and declined to allow a continuance on the fifth and final day of trial when Appellant sought

additional time to locate two other witnesses. Nevertheless, the Record reflects that the trial

S
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satisfied the Appellant’s Constitutional rights, and that the trial judge executed his duties in a fair

and impartial manner. Appellant is not entitled to any relief.
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!

ARGUMENT

The Trial Court Was Within Its Discretion In Denying Appellant’s New Trial
Motion.

How the Issue Arose

" On December 20, 2018, Appellant, by Counsel, moved the trial court for a new trial. In

support, Counsel submitted a forty-page brief in which he cites the following grounds as basis

for his motion:

2.

. Witnesses from the Carver case, such as Detective Kreig Marzolf and Curry, took

the witness stand against Gambrell. These two witnesses offered statements that
were either not introduced or ran inconsistent with their previous testimonies in
the Defendant's case. He believed [sic] that these statements should be explored
in depth as they go through [sic] the very core of the crime for which Carver was
convicted and sentenced to thirty (30) years of imprisonment."(Amended Motion
for New Trial, December 27, 2018, p. 297).
The newly discovered evidence consists of statements by witnesses in the Carver
trial, whom [sic] the defense could not have been obtained during his trial since
they were inconsistent and false statements. (Amended Motion for New Trial,
December 27, 2018, p. 298).
a. “[Dluring the'trial for Carver’s case, Curry denied having named anyone
as the shooter, insisting that it was him who shot Cameron. . . . However,

y in the Gambrell trial, Carver learned that Curry, [sic] initially tried to pin

the shooting on Carver. (Amended Motion for New Trial, December 27, -
2018, pp. 297-298). :
b. “[WJhen Curry was asked what he did after leaving [the v1ct1m ’s] house
“during Car’s [sic] trial, Curry stated in a straightforward manner that they
went back to Gambrell’s house. . . . However, when the same question
was asked at the Gambrell trial, Curry revealed, for the first time, that he
called ‘Gambrell on.the way back to this house and told him of [the .
victim’s] shooting.” (Amended Motion for New Trial, December 27

2018, p. 300).
c. “[A]t the Carver trial, Curry testified that Gambrell instructed Carver to
drive Cameron to his house. . . . In his subsequent testimony . at

Gambrell’s trial, Curry implied that Carver voluntarily took Cameron
home.” (Amended Motion for New Trial, December 27, 2018, p. 301).

d. “Curry, implicated Carver by testifying that he had a gun when they went

to Cameron’s house, only to deny the same in his subsequent testimony. .

. Gambrell dismissed these contradicting statements of Curry. Gambrell

confirmed that Carver did not have a gun on March 28 or 29, 2016.

e : : - 9
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(Exhibit 7-Gambrell Affidavit). Gambrell stated that the only time he saw
Carver with a gun was in 2015, one year prior to the shooting incident. At
that time, Carver was showing his brother's gun to Gambrell.” (Amended
Motion for New Trial, December 27, 2018, pp. 301-302).

“[f]n recalling what transpired between him and [the victim], Curry
testified that he only realized that he had a gun with him when Cameron
came charging at him and that he had no choice but to shoot the latter. . . .
In his testimony at Gambrell’s trial, Curry testified that he pulled the gun
to intimidate Cameron, who charged at him at that point. He pulled the
gun prior to any exchange of words between him and Cameron.”
(Amended Motion for New Trial, December 27, 2018, pp. 302-303).

“{IJn Gambrell’s trial, Curry testified that upon returning to Gambrell’s
house from Cameron’s place, Carver went in to return the gun to
Gambrell. Of course, this testimony conflicts with Curry’s testimony that
‘Carver had his own gun.” (Amended Motion for New Trial, December

27,2018, p. 304).

At Gambrell' s trial, Detective Kreig Marzolf testified that during one of
theif neighbor canvasses, one of his detectives talked to a neighbor who
heard about an argument between Cameron and [sic] unidentified person
wherein the word "dirt bike" was mentioned. . . . This neighbor was not
mentioned in previous reports. Neither. was it mentioned by any of the
detectives who testified in the Carver hearing. Carver maintains that this
should have been disclosed in the previous trial as this confirms what he

- has-long been saying: that he was being sent back to Cameron in relation

to the sale of the dirt bike. This statement goes through [sic] his lack

of criminal intent. (Amended Motion for New Trial, December 27, 2018,
p. 308).

Carver's counsel asked Marzolf twice regarding Cameron's violent
tendencies, which the officer denied having heard of any such instance.
(Exhibit 1- Motion to Hold Appeal in Abeyance, P. 47). However,
Marzolf had knowledge of Cameron's volatile behavior. He admitted that
he got [sic] hold of a supplemental report from Officer Scott Hill who
interviewed a neighbor who recounted the [sic] Cameron's volatile
behavior. (Exhibit 1- Motion to Hold Appeal in Abeyance, P. 47).
Marzolf himself interviewed Cameron's siblings, Erica and Christopher.
Erica told him of Cameron's history of domestic violence against.his wife.
(Exhibit 1- Motion to Hold Appeal i Abeyance, P. 97). Christopher
stated that Cameron had punched him at one instance and jumped on his
daughter and left bruises on her. (Exhibit 1- Motion to Hold Appeal in
Abeyance, P. 97). (Amended Motion for New Trial, December 27, 2018,
pp. 19-20). :

As discussed in the previous section, Marzolf has shown no qualms in
offering conflicting testimonies/statements. He .testified not having
knowledge of, nor even participated [sic] in, Curry's plea-bargaining deal.
Curry exposed that it was Marzolf and the prosecutot’s idea to reduce his
charges. (Amended Motion for New Trial, December 27, 2018, p. 309).

—
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3. Carver further asserts that he is entitled to new trial and motion to vacate and/or

set aside judgment by reason of the State's misconduct in the handling of this
case. Carver insists that the prosecution abused its discretion in filing different
charges against him, Curry and Gambrell. The prosecution's theory was that the
three conspired to rob or kidnap Cameron, and that under the “hand of one is
hand of ail” docirine, all three of them were guilty of the killing of Cameron.
However, the prosecutor charged Curry and Carver with murder and “the boss”,
Gambrell, with the lesser crimes of solicitation to commit a felony and accessory

. before the fact to a felony. The same prosecutor handled Carver's and Gambrell's

trial. But while she was very emphatic and steadfast with her argument on the
- application of the accomplice liability doctrine on Carver and Curry, she has
deliberately and cautiously omitted the same argument in her prosecution of
Gambrell. (Amended Motion for New Trial, December 27, 2018, pp. 309-310).

a. First, according to the prosecution’s star witness. Curry met with the
prosecution team, three times. Marzolf was in at least one of these
meetings. The prosecution provided no recording of the time they visited
Curry to speak to him on his manslaughter deal. (Amended Motion for
New Trial, December 27, 2018, p. 310).

b. Second, the State deferred Curry's sentencing for over a year, ‘when the .

Order.specifically stated that it will only be until after Carver's trial.
However, they liked the results of holding the anvil over Curry's head.so
much that thcy held off sentencing for another year, or after Gambrcll's
trial. (Amended Motion for New Trial, December 27, 2018, p. 311).
-¢. Third, Curry's sentencing was deferred for more than one year with no
. legitimate reason other than to ensure that his testtmony would once again
be beneficial to the Staté. This piece of information only came to light
after the Gambrell trial, where Curry was called a witness. The only
logical conclusion was that the State dangled Curry's sentencing over his
head for him to testify according to its wishes. (Amended Motion for New
Trial, December 27, 2018, p. 312). \

d. Fourth, in prosecuting the case, the State failed to disclose information
and/or witness-that may exculpate Carver. A prosecutor's primary duty is
to séek justice. Under the law, a prosecutor-shall make timely disclosure
to the defense of all evidence or information known to the prosecutor that
tends to negate the guilt of the accused or mitigate the offense. (Rule
3.8(d) of the Rules of Professional Conduct). It failed to do the same.
Instead, it allowed its star witness, Curry, to offer inconsistent and false
:statements during Carver and Gambrel’s respective trials. The State also
failed to ‘disclose the terms of its plea bargaining with Curry, which
coupled with the deferment of his sentencing,” is suspect. (Amended
Motion for New Trial, December 27, 2018, p. 313).

e. Carver repeatedly requested the discovery materials, which included
surveillance video which ran in excess of 36 hours. These materials have
been in the State's possession since the first week of the investigation.
Carver was provided the materials only a year after.”Another set of
materials which included an audio recording and three supplemental

11
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reports.was provided by the State on August 9, 2017, or two (2) ‘weeks
prior to Carver's trial. The State failed to give the defense the opportunity

. to review materials which it had for more than one (1) year. Even the trial
court judge took notice of this. (Amended Motion for New Trial,’
December 27, 2018, p. 313).

f. Fifth, the State's questionable conduct continued during Gambrel’s trial,
when it deliberately offered Curry despite knowledge of his tendencies to
lie and/or withhold information from*the beginning. (Amended Motlon
for New Trial, December 27, 2018, p. 316).

. ‘First, Carver believes that his case was prejudiced by the actions of the trial

judge. In several instances, the trial judge made controversial rulings, such as

ruling on sustaining when there was no objection. (Amended Motion for New

Trial, December 27, 2018, p. 321).

. Second, Carver avers that he was denied his right to present his witnesses. Carver
believes that Mr. Gambrell was key to the whole case, as he would testify that his
instruction to Carver was simply to bring Cameron back to his (Gambrell) house.
This then would rule out conspiracy or unity in purpose and action. Gambrell was
called as a witness on behalf of Carver. The trial judge advised Gambrell of his

-rights, patticularly his rights against self-incrimination. (Amended Motion for
New Trial, December 27, 2018, p. 323).

. Defense subpoenaed Dequav1ous Gambrell, Milton Gambrell's nephew, and his

friend, Tykeon Gardner. Dequavious had purchased the bike from Cameron that

day. When the defense called the witnesses, neither of them were available to
testify. As expected, defense counsel could not track down the witnesses. This
was especially true since Mr. Gambrell was no longer an issue to testify. Carver
was unable to show to the jury that Gambrell had prevented the boys from going
that night because he was concerned of the personality clashes that may have
occurred had they gone down there. The Court did not attempt to compel the
presence of the witnesses with any significance. The defense's Motion for

. Continuance, which was.raised when the witnesses subpoenaed by Carver failed

to appear to testify, was summarily dismissed by the judge. Carver believes that

the Court had a duty to compel the witnesses who been subpoenaed properly, so
as to give Mr. Carver some semblance of equity. (Amended Motion for New

Trial, December 27, 2018, p. 327). '

. The trial judge also denied Carver's attempt to introduce in evidence the

audiotape of Gambre!l’s interview with the ACSO officers as an exception to the

hearsay rule. Gambrell can be considered as an unavailable declarant under the
doctrine laid down in the State v. Doctor, 413 S.E.2d. 36. The judge insisted that
contents of the Gambrell’s interview do not exculpate Carver, nor were they
clearly corroborated by evidence that indicates the trustworthiness of Gambrell’s
statement. With the new developments in this- case, Carver could not have
provided evidence that will comoborate the trustworthiness of "Gambrell’s
" testimonies because of the lies and conflicting statements that Curry perpetuated.
(Amended Motion for New Trial, December 27, 2018, p. 329).
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On January 3, 2019, Judge Mclntosh issued an order denying Appellant’s new trial motion.

| Judge Mclntosh offered the following reasoning as basis for his denial:

Defendant filed an Amended Motion for a New Trial on December 27,

2018. It is Ordered that the Defendant's Amended Motion for a New Trial is

denied without the necessity of a formal hearing. The court finds that there was

competent evidence admitted to sustain the jury’s verdict of guilty and the court

' may not substitute its judgment for that of the jury. State v. Tay lor, 348 S.C. 152,
558 S.E.2d 917 (Ct.App. 2001).

Order Dismissing Defendant’s Motion for New Trial, January 3, 2019.
- Standard of Review

-

““The aecision whether to grant a new trial rests within the sound discretion of the trial
court, and [the appellate court] will not disturb the trial court's decision absent an abuse of
discretion.” State v. Senter,\396 S.C. 547, 5\52, 722 S.E.2d 233, 236 (Ct.App.ZOll) (quoting
State v. Mercer, 381 S.C. 149, 166, 672 S.E.2d 556, 565 (2009)). “If there is no evidence to

) support a conviction, [;his court] should uphold an order graﬁting a new trial.” Szat(; v. Garrett,
350 S.C. 613, 619, 567 S.E.2(-i 523, 526 (Ct.App.2002) (citing State v. Smith, 316 S.C. 53., 55,
447 S.E2d 175, 176‘(]993)). ‘fHowéver‘, if comﬁpetent evidence supports the jury's-verdict, the

' trial ['court]. may not substitute [its] own judgment for that of the jury and overturn that verdict.”

1d. (citing State v. Millér, 287 S.C. 280, 283, 337 S.E.2d 883, 885 (1985)).

Analysis

a. The Evidence Presented Did Not Qualify As After-Discovered Evidence And Would
Not Have Changed The Resulting Conviction

Appellant avers that the trial courts committed reversible error in denying his new trial

motion. In the present appeal, Appellant submits “[a)ffidavits of Curry and Garnbrell, as well as
s
N stagements by witnesses in Gambrell’s trial” as a basis for a new trial. Appellant further alleges

that he could not have obtained this evidence during his trial because “they were either

13

144



s

intentionally omitted or were fabricated.” Initial Brief of Appellant, p. 9. Despite the assertions

made by Appellant, the evidence he offers do not qualify a new trial. A party requesting a new

trial based on after-discovered evidence must show that the evidence (1) would probably change
the result if a new trial was had; (2) has been discovered since the trial; (3) could not have béen
discovered before the trial by exer—cise o-f due diligence; (4) is material lo the issQe of guilt or
innoceﬁce; and (5) is not merely cumulatiYe or impeaching. State v. Caskey, 273 S.C. 325, 329

256 S.E.2d 737, 738-39 (1979).

The first examples of “after-discovered” evidence offered in Appellant’s Initial Brief
. consists of various examples of inconsistent testimony offered by co-conspirator Woodrow
Curry. Specifically, Appellant contends that Curry provided differing testimony to that offered
during' Abpellant’s trial. Initial Brief of Appellant, pp. 9-14. Appellant offers the following
inconsistencies as grbunds for a new trial:

a. “[D]uring the trial for Appellant’s case, Curry denied having named
anyone as the shooter, insisting that it was him who shot Cameron. .
However, in the Gambrell trial, Carver learned that Curry, [sic] initially
tried to pin the shooting on Appellant. (Inma] Bnef of Appellant, pp. 9-
10).

b. “[W)hen Curry was asked what he did aﬁer leavmg [the victim’s] house
during Car’s [sic] trial, Curry stated in a straightforward manner that they
went back to Gambrell’s house. . . . However, when the 'same question

* was asked at the Gambrell trial, Curry revealed, for the first time, that he
called Gambrell on the way back to this house and told him of [the
victim’s] shooting.” (Initial Brief of Appellant, p. 10).

c. “[A]t Appellant’s trial, Curry testified that Gambrell instructed Appellant
to drive Cameron to his.house. . . . In his subsequent testimony at
Gambrell’s trial, Curry implied that Appellant voluntarily took Cameron
home.” (Initial Brief of Appellant, p. 11).

d. “Curry, implicated Appellant by testifying that he had a gun when they
went to Cameron’s house, only to deny the same in his subsequent
testimony. . . . Gambrell confirmed that Carver did not have a gun on
March 28 or 29, 2016. (Affidavit of James Milton Gambrell, November
30, 2018). Gambrell stated that the only time he saw Appellant with a gun
was in 2015, one year prior to the shooting incident. At that time, Carver
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was showing his brother's gun to Gambrell.” (Initial Brief of Appellant, p.
- 12). .

e. “[In recalling what transpired between him and [the victim], Curmry
testified that he only realized that he had a gun with him when-Cameron
came charging at him and that he had no choice but to shoot the latter. . . .
In his testimony at Gambrell’s tral, Curry testified that he pulled the gun
to intimidate Cameron, who charged at him. at that point. He pulled the
gun prior to"any exchange of words between him and Cameron.” (Initial
Brief of Appellant, pp. 13). = _

f. “{Iln‘Gambrell’s trial, Curry testified that upon returning to Gambrell’s ¢
house from Cameron’s place, Carver went in to retum the gun to
Gambrell. Of course, this testimony conflicts with Curry’s testimony that
Carver had his own gun.” (Initial Brief of Appellant, p. 15).

~ The trial court’s denial of Appellant’s new trial motion was appropriate because the
inconsistencies cited by Appellant do not qualify as after-discovered evidence. Appellant was

aware of any alleged.inéonsistencies at the time of trial because the was present during the
circ}xmstanccs to which Curry testified and Gambrell swore to. T;erefore, he had knowlledge of
ani/ alleged inconsistencies testified to during trial.

Evidence Q}csented, which »;'as knowﬁ to the deféndant at the time of his trial, cannot be
considered “new evidence” for purposes of receiving a new trial. See Hayden v. State, 278 S.C.
610, 612, 299 S.E.2d 854, 855-56 (1983). Furthermore, while Appellant presents nefarious
reasoning by the State for these differences in }estimohyl, they are fonetheless insignificant fo
the outcome of Appellant’s trial as they are imm\at.érial to Appel.]ant’s guilt. At the mosst, Curry’s

testimony at Gambrell’s trial is merely cumulative or impeaching. See Caskey, 273 S.C. at 330,

256 S.E.2d at 739 (denying new trial after finding “the alleged aftér-discovered evidence was at

' Appellant offers: “It is clear from the direct examination that the solicitor brought out Curry’s
alleged call to Gambrell to paint the picture of the consigliere calling the mob boss after-he had
.done a dirty deed on his behalf.” He further contends “Appellant believes that the purpose of
Curry’s new testimony was to eliminate any self-defense argument.” Initial Brief of Appellant,
p. 11-14.
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most merely impeaching of [witness’s] credibility and not material to appellant's-guilt or
inpocence.").

The next examples Appellant cites in his brief is testimony offered during Gambrell’s
trial by Anderson Coun'ty Detective Kreig Marzolf. Appellant offers that Detective -Marzolf
‘omitted statement§ made by the victim’s neighbors. Spéciﬁcaﬂy that a neighbor overheard the
word “dirt bike” during the confrontation between the victim and Appellimt and Ciarver.

At Gambrell’s trial, Detective Marzolf testified that during one of their
neighborhood canvasses, one of his detectives talked to a neighbor who heard
about an argument between Cameron and [sic] unidentified person’ wherem the
word “dirt bike” was mentioned.

[..]

This neighbor was not mentioned in previous reports. Neither was it
mentioned by any of the detectives who testified in the Appellant’s trial.
Appellant maintains that this should have been disclosed .in the previous trial as

- this confirms what he previously asserted be believed why he was being sent back
to get Cameron. The sale of the dirt bike reasoning shows Appellant’s lack of
criminal intent.

(Initia] Brief of Appellant, pp. 18-19). :

The trial court’s denial of Appellant’s new trial motion was propef in this regard as Law
Enforcement’s testimony at Gambrell’s trial would n'ot'- ﬁaVe changed the resuit of Appellant’s
prior conviction. To obtain a new tria! based on after discovered evidence, the party must show
that the eividencé: (1) would probably change the resdlt if a new trial is had . . .). Clark v. State,
315 S.C. 385, 387-88, 434 S.E.2d 266, 267 (1993) (citing Caskey, 273 S.C. 325, 256 S.E.2d 737
(1979)). While Appellant contends that this testimony regarding-the “dirt bike” reflects on a/lack
of criminal intent, it would not change the outcome in a new trial. This testimony concerning
statements made by the victim’s neighbors could only be hearsay and posseé';ses.lno exculpatory
value. Because the victim had gone to Gambrell’é home to sell a dirt bike .on the day ofl the

murder, the mention of “dirt bike” during the altercation is unsurprising and does not change the

circumstances of the murder. Caskey, 273 S.C. at 329, 256 S.E.2dat 739 (holding that evidence
\ ' 16



sufficient to grant a new trial must be such as would probably change the result if a new trial was

had).

Appellant further seeks to impeach Law Enforcement testimony, alleging that Detective

Marzolf had prior knowledge of the victim’s violent tendencies. Specifically:

Appellar;f’s counsel asked Marzolf twice regarding Cameron’s violent tendencies,
which the officer denied having knowledge. (Carv. Tral R., p. 502, 20.25).
However Marzolf had knowledge of Cameron’s volatile behavior. He admitted
that he had a supplemental teport from Officer Scott Hill who interviewed a
~ neighbor who recounted Cameron’s violent behavior. Marzolf himself
interviewed Cameron’s siblings, Erica and Christopher. Erica told him of
Cameron’s history of domestic violence against his wife, (Marzolf’s
Supplementary Report, April 13, 2016). '

(Initial Brief of Appellant, p. 19).
- Appellant has not aileged that Law Enforcemeﬁt committed violations pursuant to Brfzdy
v. Maryland, 373 U.S. 83 (1963). Instead, he sirpply alléges that De‘tecéive Marzolf’s testimony
was misleadi;lg. Dismissal by the trial court was proper in this regard as Appellant was clearly
r '
aware of the victim’s aggressive tendencies during trial as Counsel questioned Law Enforcement
and other witnesses on it. During Appellant’s trial, Counsel exténsively cross-examined
Detective% Marzolf with an incident and sﬁpplemental incident report that were provided wirth the
State’s discovery. R. p.‘502, 1.20 - p. 504,1.3; p. 511,1.19- p. 512,1.9; . 536,1. 2 — p. 539, L.
6. Additionally, Counsel e.:xamined the victim’s neighﬁor who further testified to instances of
aggression by the victitin. R.p. 713, 1. 17 —p. 715, 1. 10. The trial record supports that Appellant
was fhlly aware the victim’s aggressive tendencies at the time/,of trial. Therefore, testimony
substantiating this element of the victim’s character cannot be presented as after-discovered
evidence. See Hayden, at 6i2, 299 S.E.2d at 855-56 (denying new trial motion because evidence

offered was clearly known by-and available to respondent at trial). Further, the only value to be

gleaned from this testimony would be purely for impeachment of Detective Marzolf and other
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Law Enforcement. This is not sufficient to grant a new trial. See Caskey, at 329, 256 S.E.2d at
738-39. Lastly, -this issue would not have changed Appellant’s conviction. The victim’s
aggressive tendencies were \presented to'the jury during Appellant’s-trial and did not affect their
determinatioln. |

Appellant continues his focus on Detective Marzolf in the next cited sub issue:

~

As discussed in the previous section, Marzolf has shown no qualms in
offering conflicting testimonies/statements. He testified [sic] not having
knowledge of, nor even pamc]pated in, Curry’s plea-bargaining deal.

[..]

Curry contradicted Marzolf’s statement. In his swom affidavit, Curry
spec1ﬁca]1y stated that Marzolf and Solicitor Moore suggested to reduce his
charge to voluntary manslaughter, if he plead guilty and implicated Appellant.
(Affidavit of Woodrow Walter Curry, November 5, 2018). Curry exposed that it
was Marzolf and the prosecutor’s idea to reduce his charge.

L

(Initial Brief of Appellant, pp. 19-20).
Appellant’s allegation is based purely on conjecture. Furthermore, it acts.solely to
impeach Detective Mario]f’s‘testimony. State v. Fowler, 264 S.C. 149, 153, 213 S.E.2d 447, 449

(1975) (“The present testimony was therefore cumulative and impeaching. As such, it could not

be after-discovered evide':nce.‘”). Applying Caskey to the evidence offered by Appellant, it is clear ‘

that the lower court was well within is discretion in denying Appellant’s new trial motion as the .

evidence failed to satisfy the necessary elements. See generally State v. Wells, 249 S.C. 249,263,

153 S.E.2d 904 (1967) (“Th'e trial judge has the ‘power to -weigh the credibility of newly

discovered evidence offered in support of a motion for a new trial.”).
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'b. State Acted Within Its Broad Discretion In Charging 'Appellant And His Fellow
Accomplices.

Appellant next asserts that he is entitled to a new trial due to the State’s migéonduct in

/ﬂling different cha’lrges a'ga‘inst' himself, Curry, ‘and Gambrell. (Initial Brief of Appellant, p. 21).
Resi)ondent interprets the presented issue as claim of proseéﬁtoria] misconduct.” The trial court
;cted' properly in dismissing Appellant’s claim as the facts presented do not support such an ‘
allegation. “[A] defendant asserting prosecutorial misconduct carries a “heavy burden of proving
that the ... prqsecution ‘could not be justified as a proper exercise of prosecutorial discretion.”
U.S..v. Wilson, 262 F.3d 305, 316 (4th Cir.ZOQI) (internal quotations omitted). Additionally, a
prosecutor “has discretion in choosing how to proceed with a case, including whether to
“prosecute in the ﬁrst place and whether he brings it to trial ‘'or offers a plea bargain.” State vl.
Langford, 400 S.C. 421, 435 n_ 6, 735 S.E.2d 471, 479 n. 6 (2012). “[S]o long as thé prosecutor
has probable cause to believe that the accused committed an offense defined by statute, the
decision- whether or not to prosecute, and what charg;a to file or bﬂng before a grar.ld jury,

generally rests entirely in his discretion.” Borde_nkircher v. Hayes, 434 U.S. 357, 364 (1978).
In\({nite‘d States v. Goodwin, the U.S. Supreme Court held, “[a] prosecutor-should remain
free”before triél to exercise the broad discretion entrusted to him to determine the extént of the
Isocietal ir;temst in prosecution.” U.S. v. _Goodwin, 457 U.S. 368, 382 (1982). In United States v.
Esposito, the Third Circuit Court of Appeal eloquently held, “[w]e will not apply a presumption
SN
of vindictiveness to a-subsequent criminal case where the basis for that case is.justified by the
\ 5
eviderice and does not put the defendant twice in jeopardy. Such a presumption is tantamount to

making an acquittai a waiver of criminal liability for conduct that arose from the operative facts

2 «“{O]ur supreme court has abolis'hed the rule against inconsistent verdicts in this state.” State v.
Mitchell, 399 S.C. 410, 422, 731 S.E.2d 889, 896 (Ct. App. 2012) (citing State v. Alexander, 303
S.C. 377,383, 401 S.E.2d 146, 150 (1991).
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_of the first prosecution. It fashions a new constitutional rule that requires prosecutors to bring all
possible charges in an indictment or forever hold their peace.... We.reject such a proposition for
it undermines lawful exercise of discretion as well as plain pragtigality.” United States v.
Esposito, 968 F.2d 300, 306 (3d Cir.1992). |

Nothing in the Record support’s a claim of Prosecutorial Misconduct. Petitioner was
indicted by the IAn’derson County Grand Jury for murder. See R. p. 442, 1. 23 — p. 443, 1. 2. He
elected to proceed to trial. A jury of his peers found that the evidence presen;ed ét trira] supported
a conviction of murc!er under a ‘“hand of one, hand of all” theory of: accomplice liability. The
road to Appellant’s conviction was procedurally proper. Fll-lrthenn.orgz, the State acted withi_n ifs
broad discretion in charging Appellant with murder and pleading his accomplice to
manslaughter. See State v. Harry, 420 S.C. 290, 297, 803 S.E.2d 272, 276 (2017 (affirming a )
petitioner’s murdér conviction under “hand of one, hand of all” theory of accomplice liability,
despite the fact that codefendant shot the victim and later pled guilty to voluntary manslaughter).

For these reasons the issue is without merit.

¢. The State Was Not Required To Provide Appellant With Recordings Of The State’s
Alleged Plea Bargaining With Woodrow Curry

AND

d. The State Acted Within Its Discretion In Deferring Woodrow Curry’s Sentencing

N

Appellant next faults the State for not providing him with video recordings of alleged
bargaining between the State and Curry: -
First, according to the prosecution's star witness, Curry met with the
prosecution team, three times. Marzolf was in at least one of these meetings. The
prosecution provided no recording, or failed to make one, of the time they visited

Curry to speak to him on his manslaughter deal. Appellant's counsel received two
video interviews, but the Solicitor withheld (or conveniently did not make) the
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third. Appellant was not shown the video, or any other evidence, of what exactly
the prosecution offered Curry. Curry maintained that Marzolf and Ms. Moore
would reduce his charges to voluntary manslaughter, if he plead guilty and
testified against Appellant. (Affidavit of Woodrow Cuiry, November 5, 2018).

A

(Initial Brief of AppeT] ant, p. 22).
Appellant also cites Misconduct in the State’s Deferment of Woodrow Curry’s sentencing: -
' !

[TThé State deferred Curry's sentencing for over a year, when the Order
specifically stated that it would only be until after Appellant's trial. (Curry Plea-
Bargaining Trial, p. 427, 2.6). However, the State liked the results of holding the
anvil over Curry's head so much that they held off sentencing for another year, or,
after Gambrell's trial.

(Initial Brief of Appellant, pp. 22-23).

“The Confrontation Clause guarantees a defendant the opportunity to cross-examine a
witness concerning ‘biasY’ State v. Gracely, 399 S.C. 363,.372, 731 S.E.2d 880, 885 (2012)
(citing State v. Clark, 315 SC 478, 481, 445 S.E.2d 633, 634 (1994). “A defendant

demonstrates a Confrontation Clause violation when he is prohibited from ‘engaging in

otherwise appropriate cross-examination designed to show a prototypical form of bias ... from

which jurors ... could draw inferences relating to the reliability_of the witness.”” Id. (quoti‘ng )

State v. Stokes, 381 8.C. 390, 401-02, 673 S.E.2d 434, 439 (2009)).

Appellant ‘was aware of Woodrow Curry’s plea during trial and made use of “this -

knowiedge to impeach Curry’s testimony:

Q. Did you remember when you pled gul]ty yesterday‘7
A.Yes.

Q. You don 't have a sentence yet; right?

A. Right. ‘

Q. Right. Why not? o
A. They deferred sentence on me.

Q. What' s that?
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"A. I said that they deferred sentencing.

Q. What are we waiting fot? - Is something going to happen?

A. No. & |
. Q. Okay. You’ve been in trouble before.

A. (Affirmative nod).

Q: And you’ve been sentenced before? |

A: (Affirmative nod). ~ ‘_ * Y q
Q. How many times have you had a deferred sentence before? |

A.Not any. Tnever had.

Q. So you’ve never,had a deferred sentence before this time?

A. No, I hadn't. .

Q. You were part of that conversation, right?
. A. I don’tknow what you mean.

Q. Well, this is different than anything that you'd experienced before.
A. Yeah. '

3

Q. I want to know why.
A. ldon’tknow.

R.p. 557,1.1 —p. 558, 1. 8.

Appe_:llant is unable éo show any error or prejudice. Appellant was aware Curry’s plea and
was permitted the opportunity to cross-examine the witness coric;arning bias

In regards to defem'ng Curry’s sentence, a prosc;cutor"‘has discretion in choosing how to
broceed with a case;, including whether to prosecute in the first place and whether he brings it to
trial or offers a plea bargain.” State v. Langford, 400 S.C. 421, 435 n. 6, 735 s.E.éd 471,479 1. 6
(2015). “The decisionh whether to offer a plea ba'rgain is within the solicitor's discretion.” State v.
Whipple, 324 S.C. 43, 49, 476 S.E.2d 683, 686 (1996) (¢iting State v. Chisolm, 312 S.C. 235, 439
S.E.2d 850 (1994)). “This Court is not empowered to infringe u;I)on tﬁe exercise of this

prosecutorial discretion.” Id. (citation omitted).
22
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In State v. Wright , our .Supreme Court address whether the deferral of senténcing of

-

_ . codefendants until after an appellant’s trial encouraged perjury and deprived appellant of due

process of iaw. State v. Wright, 269 S.C. 414, 416, 237 S.E.2d 764, 766 (1977). In this regard,
the Court held:

An unsentenced codefendant is a competent witness for the State. Tay_lé:r v. State,
258 S.C. 369, 188 S.E.2d 850 (1972); State v. Lewis, 255 S.C. 466, 179 S.E.2d
616 (1971). Although these decisions did not consider the issue on Due Process

" grounds, it is exceedingly clear to us that appellant has failed to demonstrate a
denial of his Due Process rights in the court's allowance of Lazarus' and Stanley s
testimony before sentencing them. This ground.is without merit.

Id., at 417,237 S.E.2d at 766.> ~

-

Appellant is unable to show error by the trial court in dismissing his new trial motion as

the State acted within its discretion in pleading,Curry and deferring his sentence. Furthermore,

—

Appellant was made aware of these actions prior to trial and was permitted meaningful cross-

examination of the witness on the issues. Appellant’s above claims are without merit and must be

dismissed.

_e. The Trial Court Properly Found That The State Did Not Intentionally
Withhold Evidence From Appellant At Trial

Appellant raises issue with the fact that evidence was not timely\ ﬁﬁmed over to his defense

counsel during trial.

The investigation on Appellant's case was completed April or May 2016. Thé
State offered Appellant a copy of the discovery response in December 2016,
which Appellant was unable to open. By the State’s own admission, what they
provided had been faulty. -

[...]

* Cf, Missouri v. Frye, 566 U.S. 134, 144, 132 S. Ct. 1399, 1407, 182 L. Ed. 2d 379 (2012)
(quoting Scott & Stuntz, Plea Bargaining as Contract, 101 Yale L. J.-1909, 1912 (1992)) (“To a
large extent ... horse trading [between prosecutor and defense counsel] determines who goes to
jail and for how Jong. That is what plea bargaining is. It is not some adjunct to the crlmmal
Jjustice system; 1t is the criminal justice system. ).

?

\ 23

. 154 -



-
Appellant repeateély requested the discovery materials, which included

surveillance video which ran in excess of 36 hours. These materials have been in

the State’s possession since the first week of the investigation. Appellant was .

provided the materials a year after. Another set of materials which included an ‘

audio recording and three supplemental reports was provided by the State on

‘August 9, 2017, or two (2) weeks prior to Appellant's trial. The State failed to

give the defense the opportunity to review materials which it had for more than

one (1) year. g

. (Initial Brief of Appellant, pp. 24-25). .
“[W]heré a party fails to comply'with Ru]é S, the court may order the noncomplying
party to permit inspection,- grant a continuargclze, prohibit introducﬁbn of the nondisclosed
e\{iden%e, or enter such order as it deems just under the circumstances.” State v. Kerr, 330 S.C.
132, 150, 498 S.E.2d 212, 221 (Ct. App. 1998) (citing Rule 5(d)(2),' SCRCrimP; State v. Trotter,
322 S.C. 537, 542, 473 S.E.‘2d252, 458 (1996)). “Sanctions for noncompliance with disclosure
rules are within the discretion of the trial judge and will not be disturbed absent an abuse of
.discretion.” d. (citing State v. Davis, 309 S.C. 56, 63, 419 S.E.2d 820, 825 (Ct. App. 1992)).
The tape that Appellant cites to consists of audio frlom an intewiew with the victim’s
. brother. R. p. 45\7, 1. 25 — p. 458, 1. 24. Appellant does not specifically state a RulP: 5 / Brady
violation. However, he does raise issue with the timeliness of thel of particular discovery
material. See SCRCrimP Rule 5(d)(2) (Time for D.isc]osure. The prosecution shall respond to the
defendant's request for disclosure no later than thirty (30) days aﬁ‘er the request is made, or
vlvithin such other time as may be ordered by the court.). “Rule 5(d}(2),2 as does its federal
counterpart, FED.R.CRIM.P. 16(d)(2), gives the court a broéd discretion in deciding what should !
be done where material that should have been produced in résponse to an earlier request does not

|
become known until during or just before the trial.” State v. Newell, 303 S.C. 471, 476, 401 ‘|

S.E.2d 420, 423 (Ct. App. 1991). °
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Dudﬁg the trial court’s inquiry into the delay, the court determined that the delay resulted
from Law Enforcement misf;lacing the. particular piece of rr.lateri;cll. R. p. 461, 1. 17 — p. 463, L
1‘1. While the trial judge in Appellant’s case rebuked the State for failing to turn over the
particulér material in a timely manner, it determined that suppression was inappropriate under
the circumstances. See 2 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE:
CRIMINAL 2d § 261 afr126 (1982) (adverse orders regarding discovery may be ‘Irevi;awed on '
appeal but they. must be affirmed unless the trial court abused its discretion). The trial judge was
well within his discretion in reaching tﬁis determination. The trial court determined that
Apl;ellant v:/as in possession of the tape for two-weeks and have been allocated sufﬁ;:ient time to
review ?t prior to trial. See R p. 463, il. 19-24 (Trial Court to Defense Counsel: “First, let me -~
I'm giving them a hard time. You received it on the 9th, it is now the 22nd and you told me that
you haven’t listened to it. That’s unacceptable as well. You have an obligation. So t‘hat cuts
both ways.”). In addition, the trial court adjourned court ear}y-'on the day the discovery: issue
arose, in order to permit Defense Counsel additional time to review the cited material. See R. p.
465, 1. 22 — p. 466, 1. 1; see also Patterson v. South Carolina, 482 U.S. 902 (1987) (‘ché State's
failure to producg tape of interview with a prosecution witness until ?he morning o-f jury selection
did not warrant a dismissal or a mistrial where the court aIIO\‘m;d defense counsel to listen to the
tape before the witness took the stand for direct examination and the court delayed ctoss-

\
examination until the next day).

Lastly, Appellant asserts that the State “failed to disclose information and/or witness that
may exculpate Appellant.”Initial Brief of Appellant, p. 24. In support, Appellant c;ffers that he
was unable to open portions of. the digital discovery provided by the State. During a pretrial )

hearing, Defense Counsel briefly commented that he had had trouble opening aI\./’i‘deo on his

“
\
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computer. Counsel did not make any accusations of prosecutorial misconduct. The trial court
instructed the parties to_get together and facilitate Defense Counsel’s access to the material. The
State indicated that Counsel could review the material at their office, and affirmed that it had

=

already offered Defense Counsel this opportunity. The trial coeurt took notice of this during trial
and moved on after both sides declined to take up furthcr issue. R. p. 440, 1. 24 -:p. 441,1. 9.
It is a violation of a defendant's due process rights for the prosecution to wi_thhcld
evidence favorable to the defendant. Bra-d;) v. Maryland, 373 U.S. 83 (196'3). The p'r(isec'ution‘é
obl_igation to turn over evi\dence favorable to the defen;e applies to both exculpatory and
impeachment evidence. Gibson v. State, 334 S.C. 515, 52.24, 514 S.E.2d 320, 324 (1999).
However, in Ander.s-on v. Lecke, 271 S.C. 435, 438, 248 S.E.2d 120, 122 (1978), our Supr‘é‘ne
‘Court held that the Brady rule “applies only to favorable eQidence which the prosecution has but
which is unavailable to the defendant.”
)

In'the present case, the digital material was provided to Appellant’s Counsel prior to trial.

While Appellan{’s Counsel cites difficulty in opening thé file on his computer, the record wholly

support that this material was nonetheless available to Appéllant and his Counsel thréug_h due

A

diligence. Accordingly, the access issue with the document does not constitute any violation by -

the State.

f. The State Did Not Commit Misconduct By Not Charging Appellant Wlth
“Kidnapping, Robbery, Attempted Assault

Lastly, Appellant cites misconduct in the State failure to charge Appellant with various-other

crimes:

[T]he State charged Appellant with murder. He was indicted for said crime.
Nowhere in his charge sheet was he charged with kidnapping, robbery, attcmpted
assault or drug distribution, and yet the State included the aforesaid felonies
during the trial. At most, Appellant was denied his right to be inforined of what he
was charged
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" (Initial Brief of Appellant, p. 28).

What Appellant offers as “charges” constitutes the res gestae of the suEsequent rr.1urder‘.-
“Evidence of other crimes is admissib'le under the res gestae theory when the other actions are so
intimately connected with the crime charged thqt th;air admission is necessary for a full
. presentation bf the case.” Anderson v State, 354 S.C. 431, 435, 581 S.E.2d 834, 836 (2003)
(citing State v. Adams,.322 IS.C./I'I 4, 122, 470 S.E\.'I2d 366, 370—7Il (1996)); see als.o State v:
Hough, 325 éC 88, 480 S.E.2d 77 (19972 (“One of the accepte\d bases for the admissibility of
evidence of other crimes arises when such evidence fumishes part of thé context of the crime or
is necessary to a full presentétion of the case”). When evidence is admissible to prlovide this “fult
prese;)tatfon” of the offense, there is “no reason to fragmentize’the event under inquiry by
suppressing parts of the res gestae.” Sta‘te.v. Swe\at, 362 S.C. 1.17’ 133,-606 S.E.2d 508, 517.
Without reference to Appellant and Curry’s illegal conspir;xcy, the jury w:ould n.ot be able to

R {
discerri the context of the victim’s subsequent murder. The State’s reference to the criminal

conspiracy was necessary for a full presentation of the evidence to the jury. Moreover, the acts

are not independent, prior acts. Ratlier they are part and parcel of the same series of events

4

involving the same actors. The State did not commit misconduct by introducing these prior acts
at trial. Of note, Appellant did not object to its admission.

II.  The Trial Court Did Not Abuse Its Discretion In Instructing The Jury On “Hand Of
. One, Hand Of All” Where The Evidence Presented At Trial Supported That
Appellant’s Codefendant Murdered The Victim, Appellant Was Present, And Prior
To The Murder. Appellant And Codefendant Were Planning On Either Kidnapj)ing

" Or Robbing The Victim As Redress For A Prior Drug Theft. '

2 Issue Preservation

Appellant failed to preserve the above issue for appellate review, as he failed to offer any
. (A

objection to the court’s jury charge during trial. See State v. Wi’-lliams, 303 8.C. 410, 411, 401

4
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S.E.2d 168, 169 (1991) (“A defendant must object at his first opportunity to preserve an issue for

abpe]late review.”). The trial court gave Appellant the opportunity to object at both the charge

conference and at the conclusion of the jury charge. Appellant declined both times. R. p. 698; p.

737, see State v. Stone, 285 S.C. 386, 387, 330 S.E.2d 286, 287 (1985) (“{A] defendant’s failure

~ to object to the charge as made or to request an additional charge, when an opportunity has been

afforded to do s:), results in a waiver of his right to complain about the charge on appeal.”).

Standard of Review

“An appellate court will not reverse the trial court's decision regarding jury instructions

unless the trial court abused its discretion.” Clark v. Cantrell, 339 S.C. 369, 389, 529 S.E.2d 528,

539 (2000). In reviewing jury charges for error, appellate courts must consider the trial court's
( .

charge as a whole and in light of the evidence and issues presented at trial. State v. Logan, 405

S.C. 83, 90, 747 S.E.2d 444, 448 (2013) (citation omitted). “A jury charge is correct if, when:

" read as a whole, the charge adéquate]y covers the law.” Id. at '90-I91, 747 S.E.2d at 448. A charge

that is substantially correct and covers the law does not require reversal. /d. “[I]f as a whole, they

are free from error, any isolated portions which might be misleading do not constitute reversible

s Jd

érror.” State v. Jackson, 297 S.C. 523, 526, 377 S.E.2d 570, 572 (1989).

Analysis

“The law to be.charged is determined from the evidence presented at-trial.” State v.

- Condrey, 349 S.C. 184, 194, 562 S.E.2d 320, 325 (Ct. App. 2002) (citing State v. Harrison, 343

S.C. 165, 539 S.E.2d 71 (Ct. App. 2000)). “A trial court has a duty to igive a requested instruction
that correctly states the law applicable to the issues and which is supported by the evidence. /d. If

any evidence exists to support a charge, it should be given.” 7d., (citing State v. Burriss, 334 S.C.

256, 513 S.E.2d 104 (1999)).
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Under the “hand of one is the hand of all” theory of accomplice liability; a person who

joins with another to accomplish an illegal purpose is criminally liable for everything done by his
accomplice incidental to the execution of th_e common plan. State v. Langley, 334 S.C. 643, 648,
515 S.E.2d 98, 1‘01 (1999). Our Supreme Court has further held‘that “[Nike a lesser-included
offense, an alternate theory of liability may only be charged when the evidence is equivocal on
some integral fact and the jury has been presented with evidence upon which it could rely to find
the existence or nonexistence of a fact.” Barber v. State, 393 S.C. 232,236, 712 S:E,2(3 436,439
(2011). In Barber, four men com(mitted an armed robbery and, during the robbery, one of the
;men shot two of the victims. Id. at 234-35, 712 S.E.2d at 437-38. On appeél, Barbe-r argued the
evidence at trial did not support a jury charge on accomplice liabil.ity. Id. at 236, 712 S.E.2d at
438. Our Supreme Court noted “[t]Jo support an acco‘mplice liability charge inithis case, the
question is whether there is any evidence that another co-conspirator was the shooter and Barber
.was acting wi;(h him when the ro.bbery took place.” /d. at 237, 712 S.E.2d at 439. Under .this test,

—

th}e Court ultimately found the trial court did not err in instructing the jury on accomplice liability
because “the sum of the evidence presented at trial, both by the State and defense, was equivocal
as to who was the shooter."’ Id. at 236, 712 S.E.2d at 439; see State v. Lee, 298 S.C. 362, 364,
380 S.E.2d 834, 835 (1989) (“The law to be charged to the jury is to be determined by tfle
evidepce presented at trial.”). |

Here, the evidence presented at trial supported the inference that Appellant and his-
accomplices conspired to kidnap or rob the victim, leading to his murder. Seé State v. Fleming, -
243 S.C. 265: 274,133 S.E.2d 800, 805 (1963) (holding the State need not show a formal

expressed agreement to prove parties acted as accomplices, but may prove the agreement by

- circumstantial evidence and the conduct of the parties). The State presented testimony from
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codefendant Woodrow Curry. Curry t-estiﬁed that 'aﬁer it was discovered that the victim had
stolgn drugs from James Gambrell, Gambrel! instmct_ed‘Curry and Appellant to go to Cameron’s
house and either get money, the dfugs, or bring Cameron back. See R.p. 546, 1. 20 - p. 547 1. 7;
p. 567, 11. 3-7. Curry Itestiﬁed that Ga-mbrell then provided Curry with two guns. See R;) 547, 1.
15 -"p. 548, 1. 7. More‘ove;_r, he stated that Appellant had his own gun prior to departing for the
victimé hoﬁ.se. See R. p. 547,11. 20-24. Curry also testified that Appellant drove to and from the
murder scene and was present at the moment of the shooting. See R. p. 548, 1l. 8-10; p. 549; 1.
11-15; p. 551, 1L 9-22. Curry’s te_sti;_nony is evidence that he, Gambrell, and Ap.lpellant were
involved in a criminal scheme, to commit armed_robbery and/or kidnapping, that went tragically
wrong. See State v. Thompson, 374 S.C. 257, 261-62, 647 S.E.2d 702, 704-05 (Ct. App. 2007)
(intemal ‘quotati‘on omitted) (“Under the hand of one is the hand of all theory, one who joins withk
.another to accomplish an illegal purpose is liable criminally for everything done by his
confederate incidental to the execution of the common design and purpose.”) .4

Finaliy, the trial court did not abuse its discretion ih its instructions wh‘ere the record
shows the jury charge, as a whole, was correct. See Logarli, 405 S.C. at90, 747 S.E.2d at 448
(holding appellate courts must consider t},Ie jury charge as a whole aﬁd in light’o.f the evidencel
presented at trial when reviewing the ins.tructi.ons for error). The court instructed the jury at '
length on the law of the case, including thé elements of the charged crimés, witness credibility
and reasonable doubt. (R. p. 720, 1. 4 — p. 730, 1. 15). During the acé:omplice liability charge, the

court also cautioned the jury that a defendant's mere presence at the scene was insufficient to

/

* Appellant asks this court to find error based solely on the credibility of Appellant’s trial
testimony, despite contradicting testimony from his codefendant. Initial Brief of Appellant, p. 30.
However, “[t]he assessment of witness credibility is within the exclusive province of the jury.”
State v. McKerley, at 464, 725 S.E.2d at 141.
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-prove he was guilty, reminding the jury that they must find the State demonstrated, beyond a

reasonable doubt, that appellant actively participated in the crime. (R. p. 730, 1. 16 — p. 733, 1.
12). The record shows the jurors thoroughly and thoughtfully considered the entire charge, as

they deliberated for close to two hours and requested that the judge repeat the instructions

regarding “hand of one, hand of all.” (R. p. 767, 1. 12 —p. 774,.1. 13). See Logan, 405 S.C. at 90-

91, 747 S.E.2d at 448 (holding a jury charge is correct if, when read as a whole, it adequately
covers the law, and such a charge does not require reversal). Therefore, the trial court did not err
in chafging the jury on acc—omplice liability as the evidence presented at trial supported the

instruction, * !

-

HI1. The Trial Court Properly Denied Defendant’s Motion For A Directed Verdict’
Because The Evidence Shows That Prior To The Murder, Appellant Was
Knowingly Engaged In The Conspiracy Te Rob Or Kidnap The Victim.

Standard of Review

“On appeal from the denial of a directed verdict, this Court views the evidence and all

-reasonable inferences in the light most favorable to the State.” State v. Bennett, 415 S.C. 232,

235-36, 781 S.E.2d 352, 353-54 (2016) (quoting Statev. Butler, 407 S.C. 376, 381,
755 S.E.2d 457, 460 (2014)). “The Court's review is limited to considering the existence or
none\xistence of evidence, not its weight.” Jd. (citing State v. Cherry, 361 S.C. 588, 593;

606 S.E.2d 475, 478-79 (2004)). “When the evidence submitted raises a mere suspicion that the

| accused is guilty, a directed verdict should be granted because suspicion implies a belief of guilt

based on facts or circumstances which do not amount to proof.” /d. 415-S.C. at 236, 781 S.E.2d
at 354. However, “[u]nless/there is a total failure of competent evidence as to the charges

alleged, refusal by the trial Jjudge to direct a verdict of acquittal is not error.” State v. Bostick, 392

S.C. 134, 139, 708 S.E.2d 774, 776-77 (2011).
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Analysis

Appel‘lanlt argues the trial court erred in denying his motion for a direclzted verdict because .
_ the State failed to pfesent evidence which reasonably tended to prove his guilt. However, the
record in the presentrcase supports the trial judge’s denial of Appellant’s directed‘ verdict motion
because the State presented direct evidenc;a supporti.ng Appellant’s guilt.

“When ruling on a motion for a directed verdict, the trial court is concerned with the

existence or nonexistence of evidence, not its weight.” Cherry, at 593, 606 S.E.2d at 477-78. “If

the State presents any evidence which reasonably tends to prove defendant's guilt, or from which

o

defendant's guilt could be fairly and logically déduced, the case must go to the jury.” State v.
Burdeite, 335 S.C. 34, 46, 515 S.E.2d 525, 531 (1999) (citing State v. Poindexter, 314 S.C. 490,

431 S.E.2d 254 (1993)).

In the similar case of State v. Harry, the appellant appealed his murder conviction under
c
the “hand of one, hand of all” theory of accomplice llablllty He argued the circuit court erred in

. B
.denying his motion for directed verdict, as the State failed to present any direct or substantial

circumstantial evidence he acted in concert with his codefeﬁdant who had admitted shooting the
victim. State v. Harry, 420 S.C. 290, 803 S.E.2d 272 (201’7). In the Order of Dismissal, our

" Supreme Court set forth the following:

This tragic story culminates with an attempt by Petitioner and his enlisted cohorts
to retrieve Petitioner's forty-seven-inch plasma-screen television from Kevin
Bowens (Victim). Victim was shot and killed on his property by one of
Petitioner's accomplices during the confrontation. The State contends the
evidence demonstrates that Petitioner intended to retrieve his television by any
means necessary, including the use of force. According to the State, Victim's
death was therefore a natural and foreseeable consequence of Petitioner's plan to
retrieve his television and, under the theory of accomplice liability that says the
. hand of one is the hand of all, Petitioner is guilty of murder. Petitioner counters
that he only wanted to peacefully reclaim his television, he had no idea his
accomplice was armed, and he actually tried to be a calming influence when the
situation became tense. In light of the differing inferences that may be drawn from

the evidence, we emphasize that because we are reviewing a directed verdict
’
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motion, we are required to * ‘view{ ] the evidence and all reasonable inferences in

* the light most favorable to the State.” ” State v. Bennett, 415 S.C. 232, 235, 781
S.E.2d 352, 353 (2016) (quoting, State v. Butler, 407 S.C. 376, 381, 755 S.E.2d
457, 460 (2014)). - '

\

Harry, at 293;, 803 S.E.2d at 273.

*To withstand Appellant's directed vefdict motion in the trial of this case, the State was
required to produce evidence of Appellant's presence at the scene of the shooting as a result of a
prior arranged plan to undertake an illegal act. The gist of Appellant's argument that he was
entitl\ed to a directed verdict harkens back to his i;rgument re’éarding the jury charge: Appellant
believes there is insufficient evidence to show he and his co—dffendant were acting in concert. As .
explained in the first issue above, evidence was ;_)resented to show thélt they did in fact act in
concert. The State presented the testimony of Appellant’s codefendant Woodrow Curry to prove
that Appellant participated in the criminal scheme to rob and/or kidnap Steve;n Cameron.
Furthenmore, dutring Gambrell’s interview with Law Enforcément, he specified that he told Curry
and Carver to go let Cameron know that they were aware he had stolen the drugs and that he
needed to pay." R. 3: James-Milton—Gambrel]-Secgnd Interview- D\;D: 12:30-16:40;1 8:20-19:1 ‘
0. Furthefmo‘re, Gambrel.l stated that Appel]ént did not like the victim. R. 3: James-Milton- |
Gambrell—Second Interview-DVD: 41:32-41:40 .Appellant has cited the proper standard of
revie\.fv, but rejects.it in application, preferring instead to recast the evidence in a light favorable )
to him. See Harry, at 299, .803 S.E.2d at 277. Despite this, the record clearly shows that State

presented evidence sufficient to overcome the nominal burden of a directed verdict.
\
Lastly, Appel]ant\repeated]y asks this Court to accept the credibility of his trial testimony
over that of his codefendant’s. See State v. Larmand, 415 S.C. 23, 32, 780 S.E.2d 892, 896

(2015) (“[Olur duty is not to weigh the plausibility of the parties’ competing explanations.”).
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This Court should refrain from Appellant’s invitation to act as 'a tﬁirteenfh juror and usurp the
jury’s role in weighing the evidence. See United States v. Ashley, 606 F.3d 135, 141 (4™ Cir.
2010) (internal citation. omitted) .(“Though a jury may not convict on the basis of ‘rank
speculation;’ )it is entitled to deduce and to infer. .. . Our system of lay juries is. designed to .allow .
jurorslto draw upon common experience and to rely upon reasonable intuitions, and it is not tl_]/e
province of -an ap;;ellate court to undermine Ith.ese virtues by picking apart a properly instructed

verdict.”).

IV.  Appellant’s Trial And Subsequent Conviction Satisfied Sixth Amendment And Due
Process Requirements.

Apf)ellant raises several perceived injustices by the trial court, and asserts. that these
resulted in violations of his Sixth Amendment and Due Procgsé Rights. In support, Appel]ar-lt
presents a ten ﬁage argument, citing very little authoritly. APpellant’s argument is largely
conclusory. See St()z‘te v. Tyndall, 336 S.C. 8, 518 S.E.2d 278 (Ct. App. 1999) (conclusory
arguments constitute an abandonment of the issue on appeal.); State v. Colf, 332 S.C. 313, 504
S.‘E..2d 360 (Ct. Apb. 1998) (issue is deen;xed abandoned if argument in brief is merely
conclusory); State v. Black, 319 S.C. 515, 462 S.E.2d 311 (Ct. App. 1995) (a conclusory
argument of an issue by appellant amounts to an abandonment of the issue). Nevertheless,
careful review of the record reﬂects that the trial c01Ith maintained its role as judicial
administrator and neutral arbiter in every issue raised ‘by Appe]lant. Below, Respondent has
addressed Appellant’s sub-issues as presented in his Initial Brief of Appellant

a. “The Court denied Appellant his right to be informed of the charges against
him.” : ' :

Issue Preservation
. Should this court determine that in presenting the above issue, Appellant seeks to attack

the sufficiency of the indictment, this issue is not preserved for review. “A challenge to the
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indictment on the ground of insufficiency must be made before the jury is sworn as provided by
§ 17-19-90.” State v. Gentry, 363 S.C. 93, 102, 610 S.E.2d 494, 500 (2005). “Because ap;\')ellant
did not raise the sufficiency of the indictments before thejury was swom, he cannot now raise
this issue on appeal.” Id. The issue is not preserved for review.

o Analysis
Appellant offers that his right to due process was violated by the State not presenting the

“under]ying offenses” of kidnapping and robbery priorh to trial. Initial Brief of Appellant,. p. 43.
Appellant contend that the court committed error in “allowing the State to argue using these
terms that were not part of the charge.”

Fairness and due process of law require that the defendant receive notice of.the charges

against him sufficient to enable him to prepare his defense. S.C. Code § 17-19-20 (1976); see

_also State v. Hiott, 276 S.C. 72, 81, 276 S.E.2d 163, 167 (1981). “In determining whether an

indictment meets the sufficiency standard, the trial court must look at the indictment with a

practical eye in view of all the surrpunding circurﬁstances.’,’ State v. Baker, 411 S.C. 583, 589,
769 S.E.2d 860, 864 (2015) (quoting State v. Tumbleston, 376 SC 90, 97, 654 S..E.2d\ 849, 853
(Ct.App.2007). In doing so, “one is to look at the ‘surraunding circumstances' that exlisted pre-
trial, in order to determine whether a givenl defendant has been ‘prejudiced,” i.e., taken by
surprise anq hence unable to combat the charges against him.” /d., (quoting State v. Wade, 306
S.C. 79, 86, 409 S.E.2d 780, 784 (1991.).

Appellant was duly indicted for the murder of Steven Cameron. Apbellant was not
charged with any other crime. The indictment stated with sufﬁ\ciancy the ::rime charge, the
victim, the location, and the nartow period to time in which the c;ime occurred. See R. 1:
Indictment. Given the sufficiency and circumstances, it would be unreasonable to believe -

(
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Appellant was cat;ght by surprise. The indictment for murder was sufficient to give .Appellant
proper notice. ‘

Moreover, the State prroceeded on a theory of “hand of one is the hand of all” theory.
“Unde_r; the ‘hand of one is the hand of all’ theory tof accomplice liability], oﬁe who joins with
another tol accomplish an illegal purpose is liable criminally for everything donme by his
confederate incidental to the execution of the common désign and purpose.” State v. Condrey,
349 S.C. 184, 194, 562 S.E.2d 320, 324 (Ct.App.2602). Acgording]y, it was the States burden,
' (

_under this theory, to prove that Appetlant joined with Curry to acco-mpllish an illégal purpose. At
trial, th\e State maintained its burden by establishing that Appellant and Curry conspired to}
kidnap and/or rob the victim prior to the murder.

_Lastly, the conspiracy entered into between Appellant and Curry constitutes the. res gestae
of the murder. “The res. gestae theory recognizes that evidence of other bac_i -acts may be an
integral part of the crime with which the defendant ié char’ged or may be needed to aid ti:e fact
finder in understanding the context in which the cﬁme occurred.” State v. Preslar, 364 S.C. 466,
473-74, 613 S.E.id 381, 385 (Ct. App. ?005) '(citatipns ohitted). “When evidence is admissible.
to provide this “full bresentation” of the offense, there is ‘no reason to fragmentize tﬁe e\;ent
under inquiry by _suppressing. parts of the res gestae.”” Id. (quoting State v. Sweat, 362 S.C. 117,
133, 606 S.E.2d 508, 517 (Ct.App.2604)). In order for the jury to fully understand why the
victim was murdered, the~;ju1'y had to understand the illegal conspiracy which Appellant and .
Curry had endeavored. Consequently, the trial court did not abuse its discretion in admitting the
evidence that Appellant and Curry had co-nspi'red to rob and kidna‘p the victim immediately prion

—

to his murder. Further, Appellant did not object to its admission.
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'b. “The trial judge erred in refusing to let Gambrell take the witness stand.”

How the Issus Arose at Trial
At trial, Appellant sought to call codefendant James Gambrell as a witness. Gambrell was
present and represented by defense counsel. The trial court indicated .that, after discussion with
Gambrell and his counsel, it was the court’s understanding thatl Gambrell would be invoking his

Fifth Amendment Right. (R. p. 595, 1. 3-9). However, the trial court held an in camera

examination to confirm. The trial court began by informing Gambrell of his Fifth Amendment

1
~

L

. Right. (R. p. 596, 17 - p- 599, 1. 21). Afterwards, Gambrell’s defense counsel then testified that
he anticipated that };is client to invoke his Fifth Amendment Right. (R. p. 597, 1. 22 - p- 598, 1.
13). Defc.nse Couns.el then proceeded to examine Gambrell in camera.. (R. p. 598, 1. 14-18).
Gambrell answered several preliminary questions. (R. p 598, 1. 24 — p. 605, 1. 6). Once
.testimony began crossing into the realm of culpability, Gambrell’s defense counsel objected and
reiterated his advice .to his client to invoke the Fifth Amendment. (R. p. 605, 1. 7-20). Gambrell
éxpressed some confusion to his attorney’s suggestion, whereupon the trial court again explained
the Fifth Amendment and cautioned the witness that he risked incriminating himself if he chose
the testify further. (R. p. 605., 1. 24 — p. 608; 1. 17). The court then allowed the witness. additional
time to speak with his counsel. (R. p. 439, 1. 19-25). Thereafter, Gambrell elected to exercise his’
Fifth Amendment Right and to cease testifying. (R. p. 609, 1. 1-9); At thlis point the trial court
" released Gambrell. (R. p. 609, 11. 10-12). Théreaﬁer, Appellant requested that the triai court
require Gambrell to invoke t’he Fifth Amendment on the stand in front of the jury. (R. p. 707, 11
2-5). Theltrial court quickly denied the request. (R. p. 708, 11. 10-12). I
Standard of Review

“The Constitution of the United States guarantees a criminal defendant certain

fundamental rights.” State v. Lyles, 379 S.C. 328, 341, 665 S:E.2d 201, 208 (Ct. App. 2008)

.
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(citing U.S. Const. amend. VI). “The Sixth Amendment rights to notice, confrontaiion, and
compulsory process guarantee that a criminal charge may be answered through the calling and
interrogation of favorable witnelsses, the cross-examil;ation of adverse witnesses, and the orderly
introduction of evjdenée.” State v. Gillian, 360 S.C. \433, 449--450, 602 S.E‘Z‘d 62, 71 (Ct. App.
2004). |

However, “[i]n the exercise of this right [to present a defense], the accused, as is required

of the State, must comply with established rules of pro-‘cedure and evidence designed to assure

both fairness and reliability in the ascertainment of guilt and innocence.” Chambers v.

-

Mississippi, 410 U.S. 284, 302, 93 S.Ct. 1038 (1973). “The right to .present a defense is not
unlimited, but must bow to accommodate other legitimate interests in the criminal trial process.”
State v. Hamilton, 344 S.C. 344, 359, 543 S.E.2d 586, 594 (quoting Rock v. Arkansas, 483 U.S.

-,

44, 55, 107 S.Ct. 2704, 97 L.Ed.2d 37 (1587)). ““The accused does not have an unfettered right
to offer [ev1dence] that is mcompetent pr1v11eged or otherwise inadmissible under standard ;ules

‘of evidence.” ” Montana v. Egelhoﬁ" 518 U.S. 37, 42, 116 S.Ct. 2013, 135 LEd 2d 361 (1996)
(quoting Taylor v. lllinois, 484 U.S. 400, 410, 108 S.Ct. 646, 98 L.Ed.2d 798 (1988)).

“Defendants are entitled to-a fair opportunity to present a full and complete defense, but this

right does not supplant the rules of evidence and all I_)roffered evidence or testimony must

comply with any appiicablé evidentiary rules -prior to admission.” Lyles, 379 S.C. at 343, 665 ~

S.E.2d at 208 (citing Hamilton, 344 S.C. at 359, 543 S.E.2d at 594).

Analysis

Appellant insists that the trial court's refusal to require Gambrell to assert his privilege

against self-incrimination before the jury denied him of Sixth Amendment right. While the Sixth

Amendment permits broad protection in Appellant’s ability to present a defense, it does not
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permit him the ability to ignore well established state evidentiary rules or to ignore the_
Constitutional _rights afford to other defendants.

Similar to Appel]anl’s case, in State v. Hughes the trial court denied the petitioner’s
motion to compel a witness._to assert his Fifth AmendmenF right before the jury. At Hughes’ trial
for murder, defense counsel sought to call the petitioner’s codefendant as an adverse witness.
The solicitor advised that the codefendant would not testify for the state and was planning to
assert his Fifth Amendment privilege against self—inc;imination. The codefendant asserted the
privilege during an in camera hearing. The trial court ruled that thé codefendant was |
“unavail'able” to testify such that cross-examination before thé jury was inappropriate. The tﬁal _
‘court held that the- petitioner was not permitted to call his codefendant to the stand for the
pum;se of requiring him to assert his Fifth Amendment privilege. State v. Hughes, 328 S.C. 146, |
149, 493 S.E.2d 821, 822 (1997)

" N
On review, the Supreme Court of South Carolina modified its prior }_101din'g/s regarding
‘-k : .
- the issue and He]d, “[i]t is desirable the jury not know that a witness has invoked the privilege
against self-incrimination since neither party is entitled to draw any inference from such

i

invocation.” Id., at 150, 493 S.E.2d at 823. Moreover, ‘“it has been fecognized that neither the
[S]tate nor the defendant should be.allowed to call witnesses who either side kno;vs will invoke
' the Fifth Ar'nendment in front of the jury and then be subject to inferences in a form not subject
to cross-examination.” Id. at 152, 493 S.E.2d at 823. The Hug;hes Court concluded that,
thereafter, a witness may.not be called solely for the sake of invoking his or her Fifth
Amendment privilege againé;t self-incrimination. 7d. at 152—53,'493 S.E.2d at 824; see Marshall
v. Lonberger, 459 US 422,438 n. 6, 103 S.Ct. 843, 74 L.Ed.éd 646 (1983) (“{TIhe Due Process

Clause does not permit the federal courts to engage in a finely-tuned review of the wisdom of
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state evidentiary rules(.]”); Spencer v. Texas, 385 U.S. 554, 563-564, 87 S.Ct. 648, 17r L.Ed.2d
. 606 (1967) (While the Due Process clause guarantees “the ﬁ;ndamental elements of fairness in a
criminal trial”, the United States Supreme Court is not- “a rﬁl&makin'g organ for the
promulgation of state rules of criminal procedure.”).

Case law reflects that the trial court’s actions regarding ‘defense witness’s invocation of
lgs Fifth Amendment rights adhered to the juris prudenc.e- set forth by this State’s highest Court.
Therefore, any issue raised by Appellant, in this regard, is without merit.

c. “Appellant was denied a meaningful defense when the Court refused his motion
for continuance to present his witness.” ‘

How the Issue Arose at Trial
After the Trial Court denied Appellant’s request to examine Gambrell, after Gambrell
kS

' ihvoked his Fifth Amendment rights, Appellant then sought to introduce into evidence
Gambrell’s interview wi-th Law Enforcement. (R. p. 610, 1. 15 - p. 61 1, L. 10). After watching and
analyzing the case under -Sza'te' v. Doctor, 306 S.C. 527, 413 S.E.2d 36 (1992) (holding “out-of-
court statements against penal interest by unavailable declarant are admissible in ciyil and
criminal trials, however, if offered to exculpate accused in criminal trial, they are admissible
onlylif corrof)orating evidence clearly indicates trustworthiness of sfatément.”), the Trial Court -
denied Appellant’s. request, concluding that the video did not excuip"ate but (;nly impeached
Appellant’s codefendant, Woodrow Curry. (R. p. 613, 1..7- p. 626, 1. 16). The entirety of this
communication took place outside the purvieW of the jury. (R. p. 613, l1. 2-5).

Afterward, Defense Counsel then sought to recall one of the investigating detectives
regarding potentially impeaching material gleaned from Cj\ambrel]’s; interview. (R. p. 621, 11.-15-
16). The Trial Court again denied after noting that Defenise Counsel had been in possession of

the Gambrell interview well before trial and should ‘have presen‘ted' that line of questioning
) | 40
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during his extensive and lengthy eross-examination of Detective Marzol.f. (R. p. 622, 1. 8 - p.
623, 1. 16; p. 495; 1. 18 —p. 540, 1. 22). The entirety of this commumcatlon took place outside the
purview of the jury. (R. p. 624, 11 14-15). ;

. At the conclusion of day four, the Defénse had several witnesses who had not been
located, despite bench warrants being issued. (R. p. 696, 1. 13 — p. 697, 1. 6). Despite having

already rested, the Trial Court permitted Appellant and Counsel another day to locate the

witness. (R. p. 697, 11. 13-20). Thereafter, at the advice of the trial court, Appellant renewed his

s -

objection regarding the trial court’s denial of the Gambrell law enforcement interview. (R. p.
700, 1. 23 — p. 701, 1. 4 —p. 702, 1. 5). After putting on the Record that it did not ﬁnd. that the
statement exculpated Appellant as require\d by State v. Doctor, supra, the Trial Court indicated
that it would reconsider the issue overnight. Immediately thereafter, t}}e State intexjected that it
did not have an issue with the Defense introducing Gembrell’_s interview with Law:Enforcement.,
(R. p 703, 11. 18-23) (SOLICITOR MOORE: “Your Honor, if Mr. Smith wishes to put into the

record another person who says that his defendant knew that they were going to get drugs or
mo;ley from Steven Cameron, then I agree we need to let him do that.”). The entirety of this
comminication took place outside the purview of .the jury. (R.p. 696, 1. 12). |

- On the mominé of the .ﬁﬂh. day of trial, Defense Counsel indicated that one of the
missing witnesses had been located. (R. p. 706, 1. 9 — p. 707, 1. 1). In response, the Trial Court

stated the following:

THE COURT:'Okay. So it would seem to me that the best thing to do is
just to tell the jury that some things developed after the case was closed and it is
being reopened for that purpose. Also we will allow the playing of the videotape
and also additional testimony of one witness and then go to the next phase Does
anybody have a problem with that? :

(R. p. 706, 11. 16-24).
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Defense then requested ‘that Gambrell be required to plead the Fifth on the witness stand,
in front of the jury. [R. p. 707,/ll. 7-10). This request was denied. (R. p. 708, 1. 10-12). Defense
then requested a continuance so that the other two witnesses could be locgted.- (R. p. 708, 1l. 16-
21). When asked by the court about the substance of the nﬁssing witnesses’ testimony, the

following communication took p]ace

MR. SMITH: They would testlfy to - - what I know they would testify to
is things related to that bike, things related to Mr. Cameron,

( :
THE COURT: Things related to what?

~

MR. SMITH: T3 the bike, the dirt bike. The bike that was sold.

THE COURT: What would that have to do with the guilt or nonguilt of
your client? ;

» MR. SMITH: Basically that Mr. Cameron was there, everybody had a

good relationship, the vehicle--the bike was sold. I'm not sure if the monies were

- transferred. And Mr. Quay Gambrell, uh, is the one that was dealing with Mr.

Cameron. He is the one that sold--Mr. Cameron sold him the bike. I don't know

what Mr. Gambrell gave him in exchange for the bike. I don't know if it was the

cocaine that we are talking about. I'm not sure. In order to exhaust my client's
defenses, I need those people to testify.

THE COURT: At most what I am hearing you say that you could elicit
from these witnesses, other than the circumstances of this collateral issue of the

sale of the bike, that there was an amicable relatlonshlp between everybody out
" there. Right?

MR. SMITH: That Quay and the other gentleman under subpoena, they
were originally going to get Mr. Cameron and then they didn't go get Mr. Carver.
This could all be elicited while they are on the stand. It's imperative that the jury
see all of these things because of what my client is charged with.

THE COURT: And the other witness, you'll elicit the same information?

”

MR. SMITH: He was the one that knew how to ride the bike and was part
of the sale by Mr. Cameron.

-~

THE COURT: All rigﬁt. I'm going to deny your Motion.

42

173



(R. p. 708, 1. 24 — p. 710, 1. 15). The entirety of this communic;aytion took place outside the
purview of the jury. (R. p. 711, 1. 14).

Thereafter, the jury was brought in and the law enforcement interview w‘ith Gambrell was
played. (R. p. 712, 11. 12-16). - .

" Standard of Review

The admission or exclusion of evidence is left to the sound discretion of the trial co.un.
Sta;e v. Saltz, 346 S.C. 114, 121, 551 §.E.2d 240, 244 (2001). Specifically, a motion . for
continuance,ﬁased upon the absence of a witness is addressed fo the sound discretion of the trial
* judge. State v. Bradley, 263 S.C. 223, 209 S.E.2d 435-( 1974). These types of rulings will not b‘e.

disturbed absent an abuse of discretion. Saltz, supra; Bradley, supra.

Analysis -

Appellant asserts that he was denied a meaniﬂgful defense to present witnesses that
would e)gcﬁ]pate him. First, addressing the issue‘of'the recorded law enforcement intervliew with
Gambrell, the record supports the Trial Court’s initial denial to admit it. Under State v. Doctor,
“out-of-court statements made by an unavailable declarant that are offered to exculpate the
accused in a criminal trial, are admissible only if corroborating evidence cléarly indicates the
trustworthiness of the statement.” Doctor, 306, S.C. at, 529, 413 S.E.2d at 3_8 (appl‘ying.SCRE
804(b)(3)). The Trial Court was correct in concluding that there was no other evidence-in the
record Lhafcould corroborate the trustworthiness of Gambrell’s statement to law enforcer\nept by
as required by Doctor. See R. p. 619, 1. 20 — p. 620, 1. 16. Gambrell had\inc‘entive to lie, as he
was facing significant charges in relation to Cameron’s murder. See R. p. 6195 1..23-25; R. 3:
James-Milton-Gambrell-Second Interview-DVD. Fughermore, as the trial court indicated, -
nothiﬁg in the interview exculpated -Appellant. See R. p. 616, l 18 - p. 619, 1. 19. Duriﬁg the

interview, Gambrell confirmed that Appellant was aware of why he was to retrieve the victim. R.

~
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3: James-Milton-Gambrell-Second Interview-DVD: 12:30-16:40; 18:20-19:10. Gambrell also

indicated that Appellant did not like the victim. R. 3: James-Milton-Gambrell-Second Interview-

' DVD: 41:32-41:40. If anything, the interview further established Petitioner’s complicity in the
criminal scheme.

Despite being wi’éhin the court’s ciiscretion to deny the admitting the record interview, it
everitually permitted Appellant to’ play it to the jury without objectiqn. See R. p. 703, 1. 18 —p.
704, 1. 14; p 707, 11 21-2.4; p. 712, 1. 16. Therefore, an§/ iﬁitial error was rendered harmless by
thé trial court’s own actlions.

Second,' addressing the trial court’s refusal to allow for continuance for the defense to

_locate its missing witness, Appellant’s issue is without merit. This court, along with the
Supreme Court of Souéh Carolina has repeatedly set out that “[r]eversals of refusal of a
continuance are about as rare as the proverbial hens' teeth.” State v. Lytchfield, 230 S.C: 405, 95
"S.E-.2.d 857 (-l 957)). More specifically, “[w]ﬁere there is no showing-that any othe‘r evidence on
behalf of the appellant could have been produced, or that any other points could have been raised
had more time been granted for the p\irpose of preparing the case for trial, the denial of a motion
for continuance is Inot an abuse of discretion.” State v: Williams, 321 S.C. 455, 459, 469 S.E.2d
49, 51-52 (1996). No new or novel points would_ have been raised had Appellant been permitted
time to locate witness Quay Gambrell. Defense Counsel’s statements to tl;e court indicate;d tha‘t
Quay’s testimony was merely cumulative to evidence already admitted. See R. p. 708, 1. 24 — p.
710, 1. 15; Initial Brief of Appellaﬁt, . 18. Defense had already presented testimony from
Carver, Curry, and Gambrell in which they discuss in detail the \‘/ictim’s sale of the dirt bii(e to

" Quay Gambrell. See R. p. 545, 11. 2-15; p. 562, 1. 16 —~ 563, 1. 13; p. 579, 11. 11-16; p. 600, [. 18 —
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p. 601, 1.,16; p. 633,1. 15 - 638, 1. 10; p. 644, 11. 10-16; R. 3: James-Mi]ton-Gambre]I-Second
- Interview-DVD. /

.Léstly, iﬁ regards to Appellant’s attempts to recall Detective Marzolf, the.. trial court’s
denial of tlhe request was the/pr’oper decision. -Appellant asserts his, reason for recalling Marzolf
was “[a]ccq;ding to Detective Marzoif [sic] testimony, Curry disclosed to him that Gambrell
gave him the- guns, which run counter against Gambrell’s statemer;t that Curry took the gun
without his permiséiorl. Appellant intended to clarify the disi;arity in the testimonies.” Initial
Brief of Appellant, p. 46.° Yet,. Curry actually testified at trial that Gambrell had given him the
guns. R. p. 555,1. 11 —p. 556, L. 20.6 Thereafter, Gambrell’s int.erview with law enforcement was
p.resented to-the jury. During the interview he alleges that Cuﬁy stole the guns. Accordingly, the
testimony Appellant spught to extract by recalli-ng Marzolf was already clearly presented to Jthe

jury. Thetefore, the Trial Court did not abuse its discretion in denying Appellant’s recall request.

“d. “The trial judge’s actions in the presence of the jury suggested lack of
neutrality.” : - :

Standard of Review o
The Code of Judicial Conduct requires a judge to “dis’quafify himself in a proceeding in
_which his impal;tiality might reasonably be questioned.” Canon 3(C)(1) of the Code of Judicial
Conduc;t, Rule 501, SCACR. A judge must excrcis;a sound judicial discretion in determining
‘whether his impartiality might reasonably be questi:.:med. Christy v. Chriqty,‘ 31'} _S.C. 145, 452
S.E.2dh1 (Ct. App. 1994). Absent evidence of judicial prejudice, a judge's failure to-disqualify

himself will not.be reversed on appeal. Ellis v. Procter & Gamble Dist. Co., 315 S.C. 283,433

3 Appel]ani also contends that the Trial Court was in error in denying his request to recall Sheila
Curry, however, Appellant fails to provide any explanation in his brief as to what additional
testimony Sheila Curry could have offered. See Initial Brief of Appellant, p. 46.

Fa

8 Curry further testified that Appellant had his own gun when they went to the victim’s house on
the night of the murder. R. p. 569, 1. 6-9. : : / '
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S.E.2d 856 (1993).-It is not enough for a party seeking disqualification to simply allegg bias. The
party must show some evidence of bias. Christensen v. Mikell, 324 S.C. 70, 476 S.E.éd 692
(1996); Mallett v. Mallett, 323 S.C. 141, 473 S.E.2d 804 (Ct. App. 1996). “Fﬁrth'ermore, the
alleged bias must be personal, as distinguished from judicial, in nature.” Parker v. Shecut, 340
S.C. 460, 531 S.E.2d 546 (Ct. App. 2000)
| . Analysis

Appeliant’s contends that the trial court’s actions suggest an outcome or lack of neutrality
to the jury. However, -every single transcript quote Appellanf has cited in support of this
allegation was made outside the presence of the jury, during discussions of legal matters
necessary to affect a fair proceeding. See R. p. 696, 1. 12; p. 610, 1. 13; p. 613, 1. 3-5;p. 718, 1. 4;
p. 757, L1, |

In addition‘, Appeliant gites'to the trial dourt’s statement found at Trial R. p- 715?—719.
However, these sta-tements by t(‘ne trial court, away from the jury, were made immediately after
Appellant’s motion't;or a directed \_/erdict. R. p. 718, 11. 10-14 (“Mr. Smith: I move for a d_1'1l*ected
verdict on the [sic] based on theF fact that Mr. Carver is not party of any conspiracy, did not have
knowledge that a crime was going to be commited.”). While Appellant takes issue to tile trial
cou;‘t’s sfatements, the Record would reflect that they were simply offered as suppért for the
court’s decision in regards to the directed verdict motion. |

Lastly, Appellant takes issue with the judge’§ statement during sentencing. “A judge or
other sentencing authority is to be accorded very wide discretion in determining an appropriate
senteﬁce, and must be permitted to consider any and all information that reasonably might bear
on the proper sentence for the particular defendant, given the crime committed.” State v. Hicks,

377 S.C. 322, 325, 659 S.E.2d 499, 500 (Ct. App. 2008) (citing Wasman v. United States, 468
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U.S. 559; 563, 104 S.Ct. 3217, 82 L.Ed.2d 424 (19I84)). “It is also true that before making that
det/ermination, a judge may appropriately conduct an inqui.ry broad in scope, largely unlimited
either as to the kind of information he may considerllor the source from w_hich it may come.”
State v. Franklin, 267 S.C..240, 246, 226 S.E.2d 896, 898°(1976) (citing U.S. v. Magliano, 336
F.2d 817 (4th Cir. 1964); North Carolina v. Pearce, 395 U.S. '_/il, 89 S.Ct. 2072, 23 L.Ed.)2d :
656 (1969)). The judge’s statements dun'ng sentencing articulated the Court’s reasoning for the

" sentence imposed and conformed to the evidence presented at trial. See R. p. 776, 1. 9 —p. 786, L.
12.7 Respondent contendrs that the. judge was profe;ssional anZi maintained his-role as neutral .

\ arbiter, despite presiding over a contentious tlria! plagued with delays. Appellant’s claim of

judicial bias is without merit.

e. “On the issue of video with the missing two-hour [sic]”
In regards to the missing two-hour, this issues contradicts the Defense’s entire theory at
trial. Appellant’s entire defense at trial was based on mere presence. See R. p. 445, 1. 10 — p. 450,
1. 9 (Opening Statement by Defense). He never wavered from the fact that he was present at the
. scene when Curry shot the victim. Despite this, Appellant now appears to assert a third-party
" defense on appeal. In State v. Gregory the South Carolina Supreme Court held that a defendant
seeking to present evidence of third party guilt must meet a heightened standard:
[T]he evidence offered by accused as to the cornmission of the crime by
another person must be limited to such facts as are inconsistent with his own guilt,
and to such facts as raise a reasonable inference or presumption as to his own
innocence; evidence which can have (no) other effect than to cast a bare suspicion

upon another, or to raise a conjectural inference as to the commission of the crime
by another, is not admissible. o

State v. Gregory, 198 S.C. 98, 104, 16 S.E.2d 532, 534 (1941)

The Gregory court furthered:

7' Of note, the trial court sentenced Appellant to the minimum 30-years for the murder conviction.
R. p. 786, 11. 5-10.
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But before such. testimony can be received, there must be such proof of
connection with it, such a train of facts or circumstances, as tends clearly to point
out such other person as the guilty party. Remote acts, disconnected and outside
the crime itself, cannot be separately proved for such a purpose. An orderly and
unbiased judicial inquiry as to the guilt or innocence of a defendant on trial does
not contemplate that such defendant be permitted, by way of defense, to indulge
in conjectural inferences that some other person might have committed the
offense for which he is on trial, or by fanciful/ analogy to say to the jury that

. someone other than he is more probably guilty.

1d., 198 S.C. at 104(-105, 16 S.E.2d at 535 (citing 20 Am. Jur. 254).

-

The only support for the current issue is a vague surveillance footage of a women

{
» showing up to Appellant’s home hours after the murder occurred. R. p. 491, 1. 19 — p. 493, 1. 12.
Appel]arit’s belated third-party defense argument is unsupported by the evidence presented at

trial and falls far short of the heightened standard required by Gregory.

CONCLUSION
For all of the foregoing reasons, it is respectfully submitted that the appeal be,

dismissed.
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STATEMENT OF THE CASE

Appellant adopts and incorporates by reference the Statement of Case and Facts
presented in his Initial Brief. This appeal is brought pursuant to Appellant’s indictment and
subseduent conviction for the murder of Steven Cameron, und?:r the “hand of one, hand of all”
theory. Appellant timely filed his Notice of Appeal and filed his Initial Brief on Méy 16, 2018:
Respondent filed its Initial Brief on July 30, 2018.

. ARGUMENTS
. 1. THE EVIDENCE PRESENTED QUALIFIED AS AFTER-DISCOVERED
EVIDENCE AND WOULD HAVE CHANGED THE RESULTING
CONVICTION

Respondent contends that-the evidence submitted by Appellant in his Motion of New |
Trial dc; not qualify as after-discovered evidence. It stated:

Appellant was aware of an); alleged inconsistencies at the time éf
the trial because the (sic)was present during the circumstances to
which Curry testified and Gambrell swore to. Therefore, he had
knowledge of any alleged inconsistencies testified during trial.

Appellant was not a participant in the trial of Gambrell. He was not even informed of the
trial. Appellant’s counsel had to exert due diligence to discover th.at Gambrell was charged with
a different offense, despite the Staté’s theory .of accomplice liability. The only way Appellant
learnéd about the inconsistencies in Curry’s testimony during Gambrell’s trial was because
Appellant’s counsel sat'as an obsérvel' during the trial. He was not permitted to cross-examine
both Curry and Gambrel} at that ti.me.

'The inconsistencies in Curry’s testimony raises questions on the credibility of this entire
testimony 1'egarlding Appellant’s involvement in the shooting of Cm_neron.

Curry’s inconsistent testimony is material to the 1ssue of guilt because the State used it to

make a case for murder, an intentional crime. The State posits that Curry carrying the guns were

185



meant to threaten or intiniidate Cameron to accede to returning the drugs, giving its monetary
equivalent or going back to Gambrell’s house. According to the State’s theory, by bringing the
gun to Cameron’s place, Appellant and Curry intended to commit either the oftense of
intimidation, drug conspiracy, kidnapping and/or murder.

The inconslistent statemént of Cu.rry could not have been discovered before he
Appellant’s ItriaI by the exercise of due diligence because they have been presented during
Gambrell’s trial, which took place nearly a year after Appellant started serving his sentence.
Appellant could not have anticipated Curry issuing false testimonies to the court. Thus, they can
only be discovered after Appellant’s-trial.

Appeliant believes that this discovery would change the result of Appellant’s trial.
Without the testimony on the gun, the prior knowledge of the missing drugs and Appeliant
aliegedly volunteering to drive to Cameron’s house, the State could not attribute motive and |
means in the commissic_m of the crime. Appellant could not have committed an intentional
offense when he had no knowledge of the same.

With regards to the law enforcement’s testimony regarding the dirt bike, Respondents
downplayed-it as hearsay and devoid of exculpatory value. (Initial Brief of the Respondent, p.
16). Respondent’s contend that “(B)ecause the victim had gone to Gambrell’s home to sell a dirt
bike on the day of the murder, the mention of “dirt bike” during the altercation is unsurprising
and does not change the circumstances of the murder.” /bid.

Contrary to Respondent’s arguments, Appellant believed that poliée reports and law
enforcer’s testimony may be considered as records of regularly conducted activity, and as such is

an exception to hearsay rule.
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The law enforcer testified having interviewed a neighbor of Cameron. The neighbor
overheard a discussion on dirt bike. The neighbor was not privy to the transaction involving the
dirt bike. Taken with other arguments and evidence presented by Appellant, the mention of “dirt
bike” can be an exculpatory evidence, as it goes to the issue of motive (or lack of ill motive).
This information which the police authorities concealed from the Appellant, could help establish
and support his claim that he had no prior knowledge of any-drug stolen by Cameron. As stated
in his Initial Brief, the only thing Appellant knew about Cameron being at Gambrell’s house .was
to sell his (Cameron’s) dirt bike.

Responderﬁ contends that since the record showed that Appellant was avya.re of
Cameron’s aggressive tendencies at the time of his trial, any evidence substantiatiné the same

-cannot be presented as after-discovered evidence.

First, Appellar;t submitted that the misleading statements of law enforcers were not
introduced by Appellant as an after-discovered evidence but as an evidence of fraud and/or
falsity, which entitled Appellant to a new trial; if not a dismissal of the charge.

Respondent claims that the questioned testimony was meant purely to impeach Marzolf's
testimony. (Respondent’s Initiai Brief, p. 17). Petitioner insists that he submitted such discovery
not to sxll;stantiate victim’s character, but to show Respondent’s intentional act of pr-ese‘nting
félse, misleading and/or incomplete evidence in court. Respondent asserts that the evidence
offered was available to Appellant during his trial. Appellant could not and'would not have
discovered the lies and misrepresentations that occurred during Gambrell’s trial, as it transpired

months after his own trial concluded.
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Appellant is confident that a new trial, wherein the jury is presented with all the
misleading and false and incomplete information on this case, would result in Appellant’s
acquittal.

Deferral of sentence
Respondent related the issue of Curry’s deferred sentencing as part of the vast

prosecutorial discretion. It further cited the case of State v. Wright, 269 S.C. 414 to advance its

claim that “the deferred sentencing of co-defendants until after an appellant’s trial does not
encourage perjury”. Respondent cited:

An unsentenced co-defendant is a competent witness for the State.

Taylor v. State, 228 S.C. 369, 188 S.E.2d (1972); State v. Lewis,

255 S.C. 466, 179 S.E.2d 616 (1971), it is exceedingly clear to us

that appellant has failed to demonstrate a denial of his Due Process

rights in the court’s allowance of Lazarus’ and Stanley’s testimony

before sentencing them. This ground is without merit

First, App.ellant posits that deferral of sentencing is within the purview of the court and
not a prosecutorial discretion.

Second, Appellant submits that Wright doctrine does not apply in this case due to
difference in circumstances. In Wright, the co-defendants’ sentencing was deferred until the
conclusion of Appellant’s trial. In this case, Curry took the plea immediately prior to
Appellant’s trial. Curry’s sentence was deferred until after Appellant’s trial. (R. p. 791, 16.17).
Appellant was not informed that Curry’s sentencing was extended. He discovered this
information only after the Gambrell trial where Curry was called as State’s witness.

In Wright, the co-defendants were the only witnesses against Appellant. The co-

defendants’ testimonies were consistent with one another. In this case, Curry, the shooter, was

used as the prosecution’s witness against his two co-defendants. He testified in twd separate
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trials, where he was found to have offered conflicting statements. Thus, the doctrine at Wright
does not apply in this case.
On the issue of withheld evidence, Appellant submits that Rule 5 (c) of South Carolina
Rules of Criminal Procedure mandate the State a continuing duty to disclose.
If, prior to or during trial, a party discovers additional evidence or
material previously requested or ordered, which is subject to
discovery or inspection under this rule, he shall promptly notify the

other party or his attorney or the court of the existence of the
additional evidence or material.

This law requires that State to make timely disclosure to the defense of ALL evidence or
information known to the prosecutor that tends to negate the guilt of the accused or mitigate the
‘offense. If the State fails-to comply with the aforementioned requirement, the court may prohibit

the party from introducing evidence not disclosed, among other things. ' _
Appellant avers that the totality of Respondent’s conduct prior to, and during thé trial was
questionable and was considered as violative of thé Rules of Criminal Procedure. Respondent

| failed to provide Appella_nt material evidence, which is not limited to the defe-ctive audio

recording, but also included the recording of prosecultor’s vli:-sit to Curry in prison to negotiate the
terms for his plea bargaining and statements from law enforcement. Respondents abused its
discretion when it unilaterally extended Curry’s deferred sentence. More importantly,
Respondents offered é_dubious witness like Curry, who had not indicated that he had shot

Cameron until the day before Appellant’s trial. Prior to thét, Curry had stated that Appellant had

been the shooter.

' Rule 5(d)(2) Failure to Comply With a Request. If at any time during the course of the proceedings it is brought to

the attention of the court that a party has failed to comply with this rule, the court may order such party to permit the
discovery or inspection, grant a continuance, or prohibit the party from introducing evidence not disclosed, or it may
enter such other order as it deems just under the circumstances. The court may specify the time, place and manner of
making the discovery and inspection and may prescribe such terms and conditions as are just.

5
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Il THE TRIAL COURT ABUSED ITS DISCRETION BY CHARGING THE
JURY WITH THE “HAND OF ONE, HAND OF ALL” THEORY

Appellant concedes that ordinarily, an appellate court will not reverse the trial court’s

decision regarding a jury charge, absent an abuse of discretion. State v. Brandt, 393 S.C. 526,

550, 713 S.E.2d 591, 603 (2011). In Carilyle v Tuomey Hospital, the Court defined that abuse of
discretion as occurring “when the ruling is based on error of law or factual conclusion that is

without evidentiary support.” Carlyle v. Tuomev Hospital 305 S.C. 187 193, 407 S.E.2d 630,

633 (1991). Appellant contends that in this case, the trial -judge abused his discretion in
instructing the jury with the “hand of one, hand of all”” theory because the overwhelming
-evidence did not support the instruction.

“The *hand of one, hand of all”, othe-rwisé known as the accomplice liability doctrine,
provides that “one who joins with another to accomplish an illegal purpose is liable criminally for
everything done by his confederate incidental to execution of common design and purpose.” State
v. Mattison. 388 S.C. at 479, 697 S.E.2d at 584. _No evidence was presented that will show
‘Ap_péllanlt"s common design and purpose with the gelf—confessed shooter, Curry.

The L.mcomroverted facts and evidence in the present case are as follows:

€] Appellant was at Gambrell’s house to work on a car, a side job he has been doing
to supplement his income.

2) It was the first time Appellant met Stephen Cameron, who was at Gambrell’s to
sell his dirt bike.

3) Gambrell instructed Appellant to take Cameron home, as Cameron had no ride
following the sale of his motorcycle; and, Gambrell was admittedly intoxicated.

(4) Carver had no knowledge of any stolen item/s as he was not in Gambrell’s house _
when the latter discovered the missing cocaine. (R. p. 525, 23.25; R. p. 526,1.2).

®) As he was pulling up to Gambrell’s driveway, Carver was instructed by Gambrell
to drive back to Cammeron’s house to bring him back to Gambrell’s residence.
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(6) Curry had two (2) guns, and Appellant has none. (R. p. 526, 3.14, R. p. 572,
21.25; R.p. 574, 1.3; R. p. 574:9-13).

(7 In his Sworn Affidavit, Gambrell stated that Appellant had no gun on.the day of
the shooting. (R. p. 280).

(8) Curry had a heated exchange with Cameron. Curry shot Cameron and after being
apprehended by the police, confessed to shooting the deceased. (R. p. 550).

(9)  Appellant did not shoot, abet, aid or assist Curry in shooting the victim.
(10) In fact, he attempted to avoid any such incident when he told Curry to leave the

gun in the car (which he did); and, he also screamed at him to put the subject gun
away, of which Appellant was unaware.

(11)  State did not introduce any gun purportedly belonging to Appellant, nor were his
fingerprints found on any weapon in the State’s possession.

(12)  No drugs were found on the deceased’s person and property, nor from the

Appellant’s. No evidence was presented during the trial to support the State’s
assertion of drug distribution gone wrong.

(13)  Curry threatened his own wife and Carver if they told anyone about the incident.
(R. pp. 531-532; R. p. 583, 13.17).

Respéndent cited the case of Barber v. State, 393 S.C. 232, 236 (2011) in establishing the
accomplice liability. The Court in Barber found that the judge was justified in charging the jury
with accomplice liability because “the sumn of the evidence presented at trial, both-by the State
and defense, was equivocal as to who was the shooter.” (Respondent’s Initial Brief, p. §). In
Barber, all of his co-conspirators testified that Barber was anﬁed with a semi-automatic handgun

and shot the victim. (Barber, 235). More importantly, it was established early on in the trial that
Barbers ar;d his companions conspired to rob the victim Heintz. This was clearly the objective
because when they learned that there were more occupants in the Heintz house, they left to
procure a second firearm before returning to the Heintz'.

Unlike in Barber, where the intent of the conspirators was established among themselves,

there was no such unity of intent, nor action in the present case. Appellant, in driving back to

7
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Cameron’s house had no ;')rior knowledge of (a) any stolen item belonging to Gambrell's; (b)
Gambrell’s instructions to Curry): (¢) Curry having any gun in his person. (R. p. 572,21.25, R.
p. 573_, 1.3, R. p. 574, ;9.13). Thus, there was no common design, no prior agreement or plan
concocted among the three. Appeliant could not have agreed to something he did not know.
Appellant was not guilty of a crime he took Cameron home; and therefore, he could not be guilty
of a crirhe for bringing him back. Gambrell was still i_ntox-icated and Cameron did not have a
ride.

There was no evidence of unity in action. Appellant’s only participation in the events of
March 28, 2016 was to transport Cameron to his house, and back to Gambrell’s. As far as
Appellanlt knew, Cameron had a transaction with Gambrell involving his bike. Appellant-
surmised that the late instruction had something to do with the bike sale. Appellant was
instructed to drive Cameron because Ee already kpewl where the latter lived, having taken hﬁn to
his house within the previous thirty (30) minutes.

Appellant did not conspire with Curry (nor Gambrell). Nothing can be gleaned from his
overt-acts prior to, during and subsequent to the shooting incident. From this viewpoint,
Appellant avers that there are several facts of substance that weigh against the finding that he
conspired or acted in unison with Curry (oreven with Gambrell):

(N There is no enmity or grﬁdge between Appellant and Cameron.

) Appellant had no verbal nor physical interaction, before nor during the shooting
incident.

3 Appellant had no prior knowledge of any missing nor stolen item and could not

have known that Curry’s purpose in tagging along was to get Gambrell’s missing
item.

@) No malicious intent can be attributed to Appellant in following what appeared to
him as-harmless errand to transport Cameron to and from his house. Gambrell's
instruction, on its face, is not unlawful nor illegal.
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)

(6)

(7)
®

)

(10)
(11)

(12)

(13)

Appeliant was unarmed during the incident, negating intént to coerce, threaten,
inflict physical harm, much less kill the victim. By prosecution’s witness
statement, Appellant’s participation was limited to him driving the car. Carver’s
driving was not necessary nor indispensable to the commission of the crime of
murder. Curry could have still shot or injured Cameron at.any other time they
met. Carver was at the wrong place at the wrong time.

The first time Appellant saw Curry with a gun, which had fallen on the car’s
floorboard, Appellant endeavored to prevent any untoward incident from
happening by admonishing Curry to leave the gun in the car, which he did.

Upon seeing Curry with a second gun, which he brandished during his heated
exchange with Cameron, Appellant pleaded with Curry to put the gun away.

Appellaﬁt ran towards the car, intending to leave Curry, when the shooting
started.

Curry threatened Appellant at gun point and ordered him to drive with the lights
out until they had left Sterling Bridge Road (a fact which was proven by the
surveillance video).

The State did not offer this fact to Appellant. He had independent knowledge of
the headlights not being engaged.

Appellant’s act of driving Curry back to Gambrell's, was done under extreme
duress, as Curry threatened Appellant and his mother’s lives.

Due to his extreme fear for his and his mother’s safety, Appellant was unable to
tell the police anything during their first encounter at Appellant’s workplace.
However, the moment the threat ceased upon Curry’s arrest; Appellant voluntarily
presented himself to the ACSO.

Curry was arrested due to his presence at Gambrell’s home where Anderson
County executed a search warrant of Gambrell’s home, finding Curry and
cocaine. Curry took responsibility for the cocaine, seemingly because of his
business relationship with Gambrell. '

Taken together, these acts by the Appellant do not meet the test of moral certainty to

establish that he acted in unity and purpose with Curry in the commission of the crime of murder.

There is no evidence that Appellant agreed and conspired with Curry to commit an illegal act.

Appellant did not aid, abet or assist in Curry’s shooting of Cameron. Appellant, at several
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instances, tried to stop Curry from using his gun. Thus, the trial judge committed an abuse of
discretion when he chose to charge the accomplice liability theory, despite all the evidence .
showing no conspiracy or unity in action and intent between Curry and the Appeliant. It was an

error of law.

1. THE TRIAL COURT ERRED BY NOT GRANTING A
DIRECTED VERDICT '

Respondent avers the;t it presented sufficient evidence to overcome Appellant’s Motion for
a Directed Verdict. To bolster its case, the State cited the case of State v. Harry, 420 S.C. 290,
803 S.E.2d 272 (2017). The Supreme Court in State v. Harry affirmed the trial court’s denial of
the motion for directed verdict, holding that “the evidence yielded a reasonable series of inference
consistent with the State’s theory that Apﬁellant en_gaged in a scheme.to commit an illegal act, the:
result of which was Victim's shooting death, and the trial court properly denied Appellant's motion
for a directed verdict. Id. 300. 803 $.15.2d at 277.” (Initia? Brief of Rcspondent‘; p. 11).

Appellant contends that the ruling in State v Harry cgnnot be applied in this case as the-y
are not on point. In H&rry, the evidence pointed to a conspiracy or a prior agreement between
Appellant Harry and the shooter .Castro: Harry went out of his way to drive 16.3 miles to employ
the help of Castro in retrieving his television?; Harry knew Castro carries a gun; Harry did not
prevent the shooting, and in fact instigated it >, and Harry had an elaborate escape plan for Castro.
These actions by Harry showed conscious and deliberate act of agreement with Castro’s ‘[‘elonibuzﬁ
actions. 'l‘l?e hand of one is hand of all theory applies in his case because he was present and aided

and assisted Castro in the shooting of the victim.

2 Instead of proceeding directly to Victim's nearby home, Appellant instead drove 16.3 miles to the Myrtle Beach
home of his friends, and fellow drug dealers, Tommy Byrne and Saire Castro. State v Harry, at 295. -

3 According to Castro's own testimony, Appellant “gave ... {a] head nod" just prior to Castro firing the fatal shots.
State v Harry, at 300. '
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None of such actions can be attributed to herein Appellant. He had no motive nor means to
harm Cameron, no knowledge of Curry’s plan, voiced disagreement with Curry carrying a gun,
ran away when Curry refused to lower the gun, and presented himself to the police voluntarily
once the threat to his and his mother’s lives ceased. Appellant’s actions in. no way indicate
acquicscence of Curry’s actions. |

Respondent’s entire case rests on the testimony of a crininal, who confessed only when he
was offered to plea to a lesser offense. The Respondent itself asserted, insisted in.fact, for the jury
to put faith in the wbrds_of the killer, Curry, whom it argued had no reason to lie. (Of course,
Curry would have said anything the pro;ecution would like for him to say in exchange for a lighter
sentencfné, but that is beside the point).

Curry confessed to the following: (1) Appellal-it had no knowledge of the stollen item; (2) .
gun(s) were given to him (and him alone); (3) Appellant was not aware he was carrying any

~weapon when they left Gambrell"s house; (4) that Appellant was not aware that Curry was
carrying another weapon when Appé'llant convinced him to leave the other weap(;n in the car; 5)
that Appellant did rllot-take part-i-n the silooting; (6) that he shot the deceased to defend himself;
(6) that he knew where Appellant’s mother resides. As the prosecutor urged the jury, this Court
should believe Curry’s confession: he-alone, committed the crime of murder.

Furthermore, it is well established that a trial judge shoﬁ'ld grant a directed verdict when
the evidence rlnerely raises a suspicion that accused is guilty. State v. Arnold, 361 S.C. 386, 605

S.E.2d 529 (2004); State v. Schrock, 283 S.C. 129, 322 S.E.2d 450 (1984). The only relevant

evidence here is Appellant’s presence at the scene of the incident. However, mere presence,

absent mutual understanding or acts showing aid, abetment or assistance to an illegal act, is not
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enough to convict a person of a crime. There is no direct or circumstantial evidence that supports
a reasonable inference of Appellant’s guilt.

IV.  THE TRIAL COURT DENIED APPELLANT HIS SIXTH
AMENDMENT RIGHT TO DUE PROCESS

On the denial of Appellant’s right to present witnesses that would exculpate him

Appellant insists that the recorded interview with Gambrell would have had the eftect of
exculpating the Appellant. Contrary to Respondent’s assertion that interview established
Appellant’s complicity in the criminal scheme, Gambrell mostly talked about Curry, his

" instructions to Curry, how the lattgr took the gun from him and how the shooting was not
intended. Gambreli did not mention that Appellant knew that the cocaine was stolen. The
iﬁterv_iewer asked-an all-inclusive question, which Gambrell responded in the positive. He did
not single out Carver as having knowledge of the drugs. Cliambrel! corroborated Appellant’s
assertions fhat he was asked to drive Cameron because he had already taken himto his house.

It is noteworthy that Respondent cast doubts on the trustworthiness of Gambrell’s
siatements, stating that he had incentive to lie (Respondeﬁt’s Initial Brief, p. 19), and yet,
anchored its entire case on Curry’s confession, the criminal who was offered a lesser penalty to
implicate more people to prosecute.

Appellant also avers that the refusal of the court to continue the trial to accommodate the
two other defense witnesses denied him the opportunity to establish his innocence. Appellant
asserts that he had no knowledge of the stolen item and surmised that the instruction to transport
Cameron back to Gambrell’s was connected to the bike sale involvfng the wimessés. This was
intended to corroborate his statements and established lack of malicious intent on his part.l

Appellant reiterates that the request to recall Detective Marzolf was relevant because it

corroborated Gambrell’s assertion in his interview. The request to recall was not merely to
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impeach Curry, but to show that there is no unity of purpose, and that Curry acted independently.
Appellant submits that the interest of justice would have been served had the above-mentioned
witnesses been allowed to testify considering that Gambrell’s testimony was stricken out of
record. It is important that the facts are set straight because Appellant’s life and liberty are at
stake.

It should be notedbthal Respondent, inits Initial Brief, indicated that Appellant’s counsel
was in possession of Gambrell interview well before the trial. (Respondent’s Initial Brief, p.
16.). Appellant .takes exc;:ption to this due to the fact that the State furnished the Appellant a
copy of the voluminous records of this case a week prior to the trial. When Appellant brought
this to the trial court’s attention, the judge only reminded the State to be more proactive in the
future. Appellant believes that the trial judge should have been stricter in dealing wjth such
matters, considering that it is a direct violation of Rule 5 of the South Carolina Rules on
Criminal Procedur.‘e and that Appellant’s life and liberty are at stake.

The trial judge’s action suggested an outcome or lack of neutrality.

Appellant submits that whether the cited statements were made in the presence of the jury
or not, they all showed that the trial judge haci_ pre-determined the “hand of one is hand of all”
doctrine, despite (1) the Respondent not showing any proof of its “drug distribution™ theory; and
(2) not having heard other witnesses for the defense.

On the issue of video with missil}g two-hour

Respondent submitted the theory of kidnapping and robbery to establish a criminal

scheme. However, other than Curry who confessed to shooting Cameron in self—defense;,

Respondent did not present any evidence of kidnapping/robbery. Curry, whose testimony should
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be given credence according to the Respondent, disclosed his intention (which happened to be

Gambrell’s instructions to him) as follows:

o1.
02.
03.
04.
0s.
06.
07.

(R.p. 547, 1.7).

08.
09.
10.
11.
12.
13.
14.
15.
16.

(R. p. 575, 8.16).

rOP>LO P

Q.

A,

Why were y all going to Sterling

Bridge Road?

To retrieve—Milton had told us

that Steven had stolen some drugs and that
since Carver knew where his house was for us
to go back over there-and get either the dope
or the money. -

All right. What did you say at that

point? What did you ask him? What did you
tell him?

That Milton wanted his drugs back or
wanted him to pay for it.

Was there anything more to that?

(Negative gesture).
Is that a *no™?
Yes, sir.

In fact, when asked of Carver’s participation, Curry confirmed Appellant’s claim.

16.
17.
18.
19.
20.
21.
22,
'23.
24.
25.
01.
02.
03.
04.
05.
06.
07.

Q.
A.

Q.

o2

Why did Mr. Carver drive you there?
Because 1 don’t have a driver’s

license. _

So Milton asked him to drive you

because he had a driver’s license and you
didn’t, right?

He'd just told Carver—he’s just

took Steven home. So he know where Steven
lived. Ididn’t.

Yes, sir. So that is why Mr. Carver

was going?

Yes, sir.

He was talking you there. He was

driving back to get Mr. Cameron because Mr.
Gambrell told him, *Hey, you need to go get
him.” Isn’t that right?

Yes, sir.”

14
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(R. p. 566, 16.25; R. p. 567, 1.7).

There was nothing in Curry’s testimony that can be interpreted to mean that he was to
kidnap or rob the victim.

Furthermore, Appellant raised the issue of the video with a missing two-hour in
reference to Respondent’s drug distribution theory. Respondent posited that the Appellant and
Curry conspired to rob or kidnap the victim, and yet it did not present any evidence of drugs,
nor any acts of taking by the two. The two-hour gap in the video coincided with the statement
of the victim"slfamily 1.nember who told the polic.e that someone came that morning and rolled
the body checking his person for drugs or money and ransacked the house. Since the
Respondent raised the issue of kidnapping/robbery, Appellant was entitled to all evidence that
would disprove such allegation.

On the unbridled prosecutorial discretion

Appellant insists that Respondent abused its discretion by prosecuting him, whose oniy
fault was to'do car jobs for Gambrell. In its desire to get a conviction for murder, or perhaps to
get Gambrell for his alleged drug—reiated activities, Respondent Wés willing to see an innocent
man to jail. The State instituted the murder charge against Appellant, 'knowin.g it cannot convict
Curry of same. Curry admitted to the shooting but invoked self-defense. Up to this time, Curry
has not been sentenced. Gdinbrel!’s case is not even on the docket. Appellant is presently
serving a sentence of 30 years for a crime that he did not commit. Appellant is serving a harsher
penalty for a crime that Curry admitted doing. There is no greater injustice than what happened
to Appellaﬁt.

Appellant sLnbmits that the prosecutors’ obligation to convict should be balanced by the

overriding goal of seeking justice. As it stands, the purpose and goal of liberal prosecutorial
15
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discretion, has been subverted. In the interest of justice, Appellant appeals to this Court to right
this egregious wrong.
On the issue of Gambrell taking the Fifth Amendment
Appellant maintains that the trial judge exerted overzealous efforts to make Gambrell
invoke the Fifth. Gambrell’s cver-changing decision (his counsel claimed he will invoke the fifth,
only to waive, and invoked again after repcated warnings by the judge) raises a question on
voluntariness of Gambrell’s actions. As Supreme Court noted in Webb v. Texas. 409 .S. 95, 98
(1972)- a rial judge’s efforts to protect a defense witness—in this case, from prosecution for
perjury—may impermissibly intrude upon a defendant’s right to producc evidence.
CONCLUSION
For these reasons. as well as those addressed in his Initial Brief, Appellant respectfully
requests that the lower court’s judgment or orders be reversed, and this case be remanded for
trial.
Respectfully submitted by:
Dondld L. Smith (SC Bar#5699)
122 N. Main Street
Anderson, SC 29621
Telephone:  (864) 642-9284
Facsimile: (864) 642-9285

attorneydonaldsmith@gmail.com
Attorney for Appellant

Anderson, South Carolina
October 4, 2019
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