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This matter comes before this Court by way of Applicant’s post-conviction ré}ie_f
application filed March 11, 2022. Respondent made its return on June 24, 2022, requesting an
¢videntiary hearing be convened. An evidentiary hearing was held on August 9, 2022, at the
Spartanburg County Courtk.louse.vRodncy W. Richey, Esquire, represented Applicant. Assistant
éttor:ney General Chelsey F. Marto represented Respondent. |

Applicant testified on his own behalf at the evidentiary hearing. Probation Revocation
Counsel Brendan Delaney, Esquire, also testified. After reviewing all records and evidgnce
before this Court, this Court finds Applicant cannot meet his requisite burden of proof of
establishing he is entitled to post-conviction relief and denies and dismisses this application with
prejudice. Findings of fact and conclusions of law are set forth below.

Procedural History

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment from the Spartanburg County Clerk of Court. During its March 2015
term, the Spartanburg County Grand Jury indicted Applicant for third degree criminal sexual
conduct (2015-GS-42-01294). Applicant was represented by Michael Sarratt, Esquire, Assistant
Solicitor Megan Moricle of the Seventh Circuit Solicitor’s Office prosecuted the case. On

December 15, 2015, Applicant appeared before the Honorable J. Derham Cole, circuit court
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judge, and pled guilty. Judge Cole sentenced Applicant to fifteen years’ imprisonment, provided

that upon service of ten years® imprisonment, the rest be suspended, followed by five years’

imprisonment. Applicant did not pursue a direct appeal.

On September 10, 2021, a probation violation hearing was held. Applicant was

represented by Mr. Brendan Delancy, Esquire. The hearing occurred before the Honorable J.

Mark Hayes, 1}, circuit court judge. Applicant contested the ailegations, which comprised of:

——]
[
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1. Applicant admitted to probation he smoked marijuana on April 22, 2021. However, a
drug test was administered, which Applicant passed.

2. Alsoon April 22, 2021, Applicant was caught in possession of a cell phone he
purchased from a gentleman. Upon searching the phone, probation discovered illegal
searches on the phone. Applicant claimed these searches were conducted by the prior
owner of the phone.

3. The following month, probations searched Applicant’s bedroom and found
methamphetamine. Applicant claimed it belonged to a female friend, who was a
known drug dealer and was over at the residence at some point.

A drug test was issued during the probation hearing, and methamphetamine was found in

Applicant’s system. (Tr. 12}. Counsel requested the sample be sent for morc intensive testing in

the event a false positive was reflected by the test. (Tr. 12-13). The Court found a willful

violation of the.terms and conditions of his probation and revoked the probation in fuil. (Tr. 13).

Current Action Before this Court

In his current PCR application, Applicant alleges he is being held in custody unlawfully

because of meffecuve assistance of counsel in that;

Lc :Sentencmg Modification.

o 25t Qa Applicant requests the Court add 375 days of sentencing credit for electronic
&~ monitoring of house arrest. .
8 = ;-_' i. Judge Mark Hayes did not apply at Applicant’s revocation hearing for
X probation violation and sentencing, The 375 days of electronic
o é = moniloring was a condition and part of the Applicant’s original
© s sentence and conviction by the circuit court.

w

At the PCR hearing, Applicant proceeded forward on the allegation that probation
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counsel was ineffective for failing to ensure he would receive credit for time spent on GPS
monitoring. All other allegations raised in his initial application and amendments are deemed

waived and abandoned and, accordingly, will not be addressed in this order.

Summary of the Testimony
Applicant Testimony

Applicant testified that his probation was revoked. He stated he did not receive credit for
time served on electronic monitoring, He stated he thought Counsel was ineffective for failure to
get him credit for time served. On cross-examination, he testified that probation was revoked
because he tested positive for methamphetamine. He testified that the probation revocation
court’s solution to this infraction was to revoke probation in full.

Counsel Testimony
Counsel testified that he represented Applicant at the probation revocation hearing. He

stated he recalled Applicant being on GPS monitoring when released on probation. He stated he

never asked the court to give Applicant credit and that credit for time spent on monitoring is

optxonal Hc stated that people receive credit for time spent on GPS monitoring often, but

l..t——

Q som&mﬁ?@g  judge elects not to give people credit. On cross-examination, Counsel stated that it
(90

= "
E»w»; cancgc mfe&eﬁ that Judge Hayes found Applicant was not entitled to the credit sought.

Q2
— L
E: ’(_O_,_ S?_f g Findings of Fact and Conclusions of Law
~ O
:c_:: Thngourt has had the opportunity to review the record in its entirety and has heard the

testimony and arguments prescnted at the PCR hearing. Before this Court are the Spartanburg
County Clerk of Court Records, Applicant’s South Carolina Department of Corrections Records,
the probation violation transcript, and the current PCR application. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon their

credibility. This Court has weighed the testimony accordingly. Set forth below are the relevant
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findings of fact and conclusion of law aé required by South Carolina Code Annotated Section 17-
27-80 (2003).
Ineffective Assistance of Counsel

;_n a PCR action, the applicant bears the burden of proving allegations contained in the
appl_ig:gtion.__b’uller v. Stafte, 286 S.C. 441,334 S.E.2d 813 (1985). When an applicant asserts
ineffective assistance of counsel as a ground for relief, the applicant must show “counsel’s
conduct so undermined the proper functioning of the adversarial process that [it] cannot be relied
upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668, 686 (1984);
Butler, 286 S.C. at 442, 334 S.E.2d at 814. Ineffective assistance -of counsel is governed by the
Sixth Amendment, as explained by the United States Supreme Court in Strickland v.
Washington.

_ Pursuant 1o the first prong of the Strickiand analysis, the applicant must prove defense
_counsel_fs pgrformance was deficient. /d. at 686; Cherry v. State, 300 S.C. 115,117,386 S.E.2d
624, 625 (1989). To show deficiency, the applicant must prove by a preponderance of the
evidence that counsel’s actions fell outside of the zone of “reasonableness under prevailing
professional norms.” Strickland, 466 U.S. at 688. See also Rule 71.1 (e), SCRCP (“The applicant
has the burden of establishing his entitlement to relief by a preponderance of the evidence.”).
Reasonableness is determined by the “variety of circumstances faced by defense counsel or the
range of legitimate decisions regarding how 1o best represent a criminal defendant,” and the

scope of the reasonableness inquiry is limited 1o facts counse] had available at the time of

.
<

{p v, Pepfesentation. Jd. at 689. “Counsel is strongly presumed to have rendered adequate assistance
?, ST u;:‘
d:%’ %hdii%agl; all significant decisions in the exercise of reasonable professional judgment.”

. \*C) D .

. e . . .
%‘ @Yar'li@)";@gh v. Gentry, 540 U.S. 1, § (2003) (citing Strickland, 466 U.S. at 690). Judicial scrutiny
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S
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of counsel’s performance remains highly deferential towards defense counsel with a strong
presumption that counsel acted competently, because competent representation may be executed
in virtually “countless™ ways. Strickland, 466 U.S. at 688-89.

Sccond, counsel’s deficient performance must have prejudiced the applicant so that
“there is a reasonable probability that, but for counsel’s L;nprofessional errors, the result of the
proceeding would have been different.” Cherry, 300 S.C. at 117-18. “A reasonable probability is
a probability sufficient to undermine confidence in the outcome.” Strickland, 466 U.S. at 694.
:T}_le_: co:u'rt makes this determination based upon the totality of the evidence. Id, at 695.
Rea{i_stic_ally, this matters “‘only in the rarest case™ because “[t]he likelihood of a different result
must be substantial, not just conceivable.” Harrington v. Richter, 562 U.S. 86, 111-12 (2011)
(quoting Strickland, 466 U.S. at 697).

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on
the fundamental fairness of the proceeding whose result is being challenged. Strickland, 466 U.S.
at 696. A court need not first determine whether counsel’s performance was deficient beﬁ)re
gxa.miniqg the prejudice suffered by the defendant as a result of the alleged deficiencies; if it is
easier to aispose of an ineffectiveness claim on the ground of lack of sufficient prejudice, that
course should be followed. /d. at 696-97.

Regarding probation revocation counsel, though an Applicant has no Sixth Amendment
right to counsel in a probation revocation proceeding, the same analysis for ineffective assistance
of counsel that applies in other PCR proceedings apply in PCR proceedings against probation
revocation counsel. Turner v. State, 384 S.C. 451, 455-56, 682 S.E.2d 792, 794 (2009).

'tjgjs Court finds Counsel was not ineffective on this ground. The Court was not required

10 glve ngﬂbéant credit for time spent on GPS monitoring. See S.C. Code Ann. § 24-13-40
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(2013) (rendering credit for time spent on monitoring discretionary). Additionally, this Court

finds that the GPS monitoring was a collateral consequence of the underlying criminal infraction

b

not a term of release specifically. Additionally, this Court finds Counsel did not act uhreasonably
ip failing to request this time, or that a different outcome would have resulted had Counsel made
the request. Accordingly, relief is denied on this ground.

Conclusion

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court notifies the Applicant that he must file and serve a notice of appeal within
thirty days of receipt by counsel of the judgment entry’s written notice to secure appropriate
appellgte reviewr See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d
395 (1991), an Applicant has the right to appellate counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek appellate
review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf. Your attention
is directed to South Carolina Appellate Court Rule 243 for appropriate appellate procedures.

IT IS THEREFORE ORDERED:

1. The PCR application be denied and dismissed with prejudice; and
2. Applicant be remanded to the custody of Respondent.

\ _ANDET 1S SO ORDERED this_ /% day o0l be- ,2022.
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