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STATE OF SOUTIT CAROLINA }
I OINTHE COURT OF COMMON PLEAS
ORANGEBURG COUNTY ) 1T JUDICIAYL CIRCUIT

Case No. 2018-CP-38-01036
Casc No. 2018-CP-3R-01038
Case No. 201R-CP-38-01039

Malcolm E. Livingston, Jr. as the Personal

Representative of the Estate of

Rebecca L. Livingston and personally,
PlainiifT,

Order

V.

The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant,

S M e N N N N e N N N e N

‘This matter came before the Plaintiff's Motion for Partial Summary Judgment on the
issue of whether Defendant can reduce its liability cap under the South Carolina Tort Claims Act
("“TCA”) by claiming that the acts and omissions that allegedly caused the injury to the Plaintiff
were committed by physician’s assistant rather than a licensed physician. The matter was heard
by the undersigned on November 1, 2021. Marion C. Fairey, Jr. appeared and argued on behalf

of the Plaintitf. Michael Tanner appeared and argued on behalf of the Defendant.

The undisputed facts relevant to this motion are that on August 12, 2016, Rebecca
Livingston was involved in an automobile accident. She was laken from the scene of the wreck
by ambulance to the Emergency Department at the Regional Medical Center of Orangeburg and
Cathoun Counties (“TRMC”). Although there were licensed physicians present in the
Emergency Department on August 12, 2016, while in the Emergency Department, Ms.
Livingston’s care was managed by a physician’s assistant employed by TRMC. There is no

licensed physician listed or identified anywhere in Ms. Livingston’s medical record for August
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12,2016.  After being wreated and evaluated, Ms. Livingston was discharged home from the

TRMC Lmergency Department by the physician’s assistant.

In the early morning hours of August 13, 2016, Ms. Livingston returiied to the TRMC
Emergency Departiment because she could not move her legs. This time, she was scen by a
licensed physician who determined that Ms. Livingston was suffering {rom a spinal hematoma.
Ms. Livingston was emergently transferred to the nearest Level I trauma center, Palmetto
Richland Memorial. Unfortunately, by the time she arrived there, she had already lost all
sensation below her T-8 vertebra. She was diagnosed with paraplegia, secondary to spinal cord

injury. She passed away twenty months later.

Plaintiff, Malcolm Livingston, brought these three actions (I.oss of Consortium — 2018-
CP-38-01036; Survival — 2018-CP-38-01038; and Wrongful Death - 2018-CP-38-01039) against
TRMC on his own behalf and as the personal representative of his deceased wife, Rebecca
Livingston, alleging that Ms. Livingston was paralyzed and ultimately perished as a result of
TRMC’s failure to diagnose and timely treat the spinal hematoma when Ms. Livingston
presented at the TRMC Emergency Department on August 12, 2016, TRMC denies these
allegations aud contends that the employees in its Emergency Departiment acted within the
applicable standard of care. Additionally, TRMC alleges that il is a governmental entity whose
liability for medical negligence exists solely under the South Carolina Tort Claims Act. Further,
TRMC alleges that because Ms. Livingston’s care was provided by a non-physician (physician’s
assistant) on August 2, 2016, rather than a physician, its liability in this case is capped at

$300,000.00 per claim and $600,000.00 per occurrence,
Jnder the Tort Claims Act (“TCA"), governmental entities enjoy a general liability cap

of $300,000.00 per claim with a $600,000.00 liability cap per occurrence, regardless of the
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number of agencics or claims involved. S.C. Code Anno. §15-78-120(a)(1) and (2). However,
recognizing that medical malpractice cases involve “significantly higher damages” the legislature
raised the liability limits for government emplayed physicians and dentists, etfective on January
1,1989. S.C. Code Anno. §15-78-20(g). Accordingly, the liability limit under the TCA is
$1,200,000.00 for the tort of a “licensed physician or dentist, employed by a governmental entity

and acting within the scope of his profession.” S.C. Code Anno. §15-78-120(a)(3) and (4).

In this case, TRMC takes the position that because they staffed their Emergency
Department with a physician’s assistant and Ms. Livingston was only seen by that physician’s
assistant (and not a physician), that its liability in this case is limited to $300,000.00 per claim
and $600,000.00 for all claims arising from that occurrence rather than the $1,200,000.00
medical malpractice cap. In other words, TRMC asserts that because it provided a physician’s
assistant rather than a physician to care for Ms. Livingston in its Emergency Depattment, its

liability under the TCA is limited to $600,000.00.

In South Carolina, physician’s assistants’ authority to practice medicine is governed by
the South Carolina Physician Assistant’s Act. S, C. Code Anno. §40-47-905, et seq. Under the
Physician’s Assistants Act, a physician’s assistant must be supervised by a licensed physician
and may only perform those medical acts contained in a written scope of practice. S. C. Code
Anno. §40-47-935(1). Additionally, a physician’s assistant is only authorized to provide medical
services under the supervision of a licensed physician who has expressly accepted responsibility
for the medical services rendered by the physician’s assistant. Under State law, the physician’s
assistant who provided services to Ms. Livingston was only able to do so because he or she was

acting under a physician’s supervision and under a written scope of practice.
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Specifically, under the South Carolina Physician® Assistants Practice Act (in eftect in

August of 20106), a physician assistant

may perform: (1} medical acts, tasks, or functions with wrilten scope of practice
guidelines under physician supervision; (2) those duties and responsibilities, including
the prescribing and dispensing of drugs and medical devices, that are lawfully delcgated
by their supervising physicians, However, only physician assistants holding permanent
license may prescribe drug therapy as provided in this article.

A physician assistant is an agent of his or her supervising physician in the
performance of all practice related activities including, but net limited to, the
ordering of diagnostic, therapeutic, and other medical services.”

(Emphasis supplied).

Under the Act, a “Physician supervisor” is a *“South Carolina licensed physician currently
possessing an aclive, unrestricted permanent license to practice medicine in South Carolina who
is approved to serve as a supervising physician for no more than three full-time equivalent
physician assistants. The physician supervisor is the individual who is responsible for
supervising a physician assistant’s activities.” S.C. Code Anno. §40-47-910(7). “Supervising
means overseeing the activities of, and accepting responsibility for, the medical services
rendered by a physician assistant as part of a physician-led team in a manner approved by the
board.” S.C. Code Anno. §40-47-910(8) (cmphasis supplied). Under the plain language of the
statute, a physician’s assistant is the agent of his or her supervising physician and the supervising
physician has “accepted respounsibility” for the services rendered by the physician assistant,

Courts of this state have long held that a principal is independently liable to third parties
for the negligence of an agent that occur within the scope of the agent’s employment. Spence v.

Spence, 368 S.C. 106, 628 S.E.2d 869, 879-880 (2006). This rule of liability is

founded upon public policy and convenience, for in no other way could there be any
safety to third persons in their dealings, either directly with the principal, or indirectly
with him through the instrumentality of agents. In every case, the principal holds out his
agent as competent and fit to be trusted, and thereby, in effcet, he warrants his fidelity

Page 4 of 6

7l
e

e

9E0108Ed0BLOZHISYO - SVITd NOWWOD - DHNGIDNVHO - WV LE:0L 60 084 2202 - A3 Tid AVTVOINONL

ROA 005



and good conduct in all matters within the scope of his agency . . . Seeing that some one
must be loser by the deceit, it is more reasonable that he who employs and contides m the
deceiver should be the loser than a stranger.

id, 628 S.E.2d at 880; citing, Service Life & Health Ins. Co., 220 S.C. 198, 66 S.E.2d 816, 817

(1951); see also, Jones v. Elbert, 211 S.C. 5§53, 558, 34 S.E.2d 796, 798 (1945).

The South Carolina Physician Assistants Practice Act clearly and unambiguously
establishes an agency relationship between a supervising physician and a physician’s assistant,
A physician’s assistant cannot practice unless a supervising physician has accepted responsibility
for the medical services rendered by the physician assistant. Where an agency relationship
exists, the principal ts independently responsible for the acts and omissions of the agent.
Accordingly, the TRMC supervising physician on duty on August 12, 2016 is responsible for the
medical care Ms. Livingston received and TRMC cannot reduce its liability cap by claiming that
the acts and omissions that injured Ms. Livingston were conducted by a physician’s assistant
rather than a licensed physician. The very authority that permits a physician assistanl to practice
in TRMC’s emergency room requires that he or she only do so as the agent of a supcrvising
physician who as accepted responsibility for the medical services rendered. Because the
supervising physician is liable for the acts and omissions committed by his agent, under the plain
terms of the TCA, the $1,200,000.00 liability cap is applicable to this case. $.C. Code Anno.
§15-78-120(a)}3)’ and (4)>. Accordingly, the Plaintiff's Motion for Partial Summary Judgment

is GRANTED.

1%No person may recover in any action or claim brought hereunder againsi any governmental entity and
caused by the tort of any licensed physician or dentist, employed by & goverumental entity and acting within the
scope of his profession, a sum exceeding one million two hundred thousand dollars because of a loss arising from a
single occurrence regardless of the number of agencies or political subdivisions involved.”

2The total sum recovered hereunder arising out of a single occurrence of Jiability of any governmental
cntity for any tort caused by any licensed physician or dentist, employed by a governmental entity and acting within
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IT IS SO ORDERED.

Entered this day of February, 2022
Orangeburg, South Carolina Edgar W. Dickson
Circuit Court Judge, 1™ Judicial Circuit

9€0108€d408L0Z#3SVYD - SYITd NOWWOD - OHNGIONVYHO - WV LEOL 60 484 £20¢ - AI1I4 ATMVYOINOELD

the scope of his profession, may not exceed one million two hundred thousand dollars regardless of the number of
agencies or political subdivisions involved.”
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STATE OF SOUTH CAROLINA }
Yy INTHE COURT OF COMMON PLEAS
ORANGEBURG COUNTY y T IUDICIAL CIRCUTT

Case No. 2018-CP-38-0103¢6
Case No, 2018-CP-38-01038
Case No. 2018-CP-38-01039

Malcolm E, Livingston, Jr. as the Personal

Representative of the Estate of

Rebecca E. Livingston and personally,
Plainliff,

V. Order

The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant,

, A rn en 5 re [N 7 i R )

This matter came before the Plaintiff’s Motion for Partial Summary Judgment on the
issue of whether Defendant can reduce its liability cap under the South Carolina Tort Claims Act
(“TCA™) by claiming that the acts and omissions that allegedly caused the injury to the Plaintiff
were committed by physician’s assistant rather than a licensed physician. The matter was heard
by the undersigned on November 1, 2021, Marion C. Faircy, Jr. appeared and argued on behalf

of the Plaintiff. Michael Tanner appeared and argued on behalf of the Defendant.

The undisputed facts relevant to this motion are that on August 12, 2016, Rebecca
Livingston was involved in an automobile accident. She was taken from the scene of the wreck
by ambulance to the Emergency Department at the Regional Medical Center of Orangeburg and
Calhoun Counties (“TRMC”). Although there were licensed physicians present in the
Emergency Department on August 12, 2016, while in the Emergency Department, Ms.
Livingston’s care was managed by a physician’s assistant employed by TRMC. There is no

licensed physician listed or identified anywhere in Ms. Livingston’s medical record for August
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12,2016, After being treated and evaluated, Ms. Livingston was discharged home from the

TRMC Emergency Department by the physician’s assistant.

In the carly moming hours of August 13, 2016, Ms. Livingston returncd to the TRMC
LEmergency Department because she could not move her legs. This time, she was seen by a
licensed physician who determined that Ms, Livingston was suffering from a spinal hematoma.
Ms, Livingston was emergently transferred to the nearest Level | trauma center, Palmetto
Richland Memorial. Unfortunately, by the time she arrived there, she had already lost all
sensation below her T-8 vertebra. She was diagnosed with paraplegia, sccondary to spinal cord

injury. She passed away twenty months later.

Plaintiff, Malcolm Livingston, brought these three actions (Loss of Consortium — 2018-
CP-38-01036; Survival — 2018-CP-38-01038; and Wrongful Death - 2018-CP-38-01039) against
TRMC on his own behalf and as the personal representative of his deceased wife, Rebecca
Livingston, alleging that Ms. Livingston was paralyzed and ultimately perished as a result of
TRMC’s failure to diagnose and timely treat the spinal hematoma when Ms. Livingston
presented at the TRMC Emergency Department on August 12, 2016, TRMC denies these
allegations and contends that the employees in its Emergency Department acted within the
applicable standard ot care. Additionally, TRMC alleges that it is a governmental entity whose
liability for medical negligence exists solely under the South Carolina Tort Claims Act. Further,
TRMC alleges that because Ms. Livingston’s care was provided by a non-physician (physician's
assistant) on August 12, 2016, rather than a physician, its liability in this case is capped at

$300,000.00 per claim and $600,000.00 per occurrence.
Under the Tort Claims Act (“TCA™), governmental entities cnjoy a general liability cap

of $300,000.00 per claim with a $600,000.00 liability cap per occurrence, regardless of the
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number of agencies or claims involved. S.C. Code Anno. §135-78-120(a)(1) and (2). However,
recognizing that medical malpractice cases involve “significantly higher damages” the legislature
raised the liability limits for government employed physicians and dentists, cffective on January
1,1989. S.C. Code Anno. §15-78-20(g). Accordingly, the liability limit under the TCA is
$1,200,000.00 for the tort of a “licensed physician or dentist, employed by a govemmental entity

and acting within the scope of his profession.” S.C. Code Anno. §15-78-120(a)(3) and (4).

In this case, TRMC takes the position that because they staffed their Emergency
Department with a physician’s assistant and Ms. Livingston was only seen by that physician’s
assistant (and nol a physician), that its liability in this case is limited to $300,000.00 per claim
and $600,000.00 for all claims arising from that occurrence rather than the $1,200,000.00
medical malpractice cap. In other words, TRMC asserts that because it provided a physician’s
assistant rather than a physician to care for Ms. Livingston in its Emergency Department, its

liability under the TCA s limited to $600,000.00.

In South Carolina, physician’s assistants’ authority to practice medicine is governed by
the South Carolina Physician Assistant’s Act. S. C. Code Anno. §40-47-905, et seq. Under the
Physician’s Assistants Act, a physician’s assistant must be supervised by a licensed physician
and may only perform those medical acts contained in a written scope of practice. S. C. Code
Anno. §40-47-935(1). Additionally, a physician’s assistant is only authorized to provide medical
services under the supervision of a licensed physician who has expressly accepted responsibility
for the medical services rendered by the physician’s assistant. Under State law, the physician's
assistant who provided services to Ms. Livingston was only able to do so because he or she was

acting under a physician’s supervision and under a written scope of practice.
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Specifically, under tlic South Carolina Physician’ Assistants Practice Act (In effect in

August of 2016), a physician assistant

may perform: (1) medical acts, tasks, or functions with written scope of practice
guidelines under physician supervision; (2) those duties and responsibilitics, including
the prescribing and dispensing of drugs and medical devices, that are lawfully delegated
by their supervising physicians, However, only physician assistants holding permanent
license may prescribe drug therapy as provided in this article.

A physician assistant is an agent of his or her supervising physician in the
performance of all practice related activities including, but not limited to, the
ordering of diagnostic, therapeutic, and other medical services.”

(Emphasis supplied).

Under the Act, a “Physician supervisor™ is a “South Carolina licensed physician currently
possessing an active, unrestricted permanent license to practice medicine in South Carolina who
is approved to serve as a supervising physician for no more than three full-time equivalent
physician assistants. The physician supervisor is the individual who is responsible for
supervising a physician assistant’s activities.” $.C. Code Anno. §40-47-910(7). “Supervising
means overseeing the activitics of, and accepting responsibility for, thc medical services
rendered by a physician assistant as part of a physician-led team in a manner approved by the
board.” S.C. Code Anno. §40-47-910(8) (cmphasis supplied). Under the plain language of the
statute, a physician’s assistant is the agent of his or her supervising physician and the supervising
physician has “accepted responsibility” for the services rendered by the physician assistant.

Courts of this state have long held that a principal is independently liable to third parties
for the negligence of an agent that occur within the scope of the agent’s employment. Spence v.

Spence, 368 S.C. 106, 628 S.E.2d 869, §79-880 (2006). This rule of liability is

founded upon public policy and convenience, for in no other way could there be any
safety to third persons in their dealings, cither dircetly with the principal, or indirectly
with him through the instrumentality of agents. In every case, the principal holds out his
agent as competent and fit to be trusted, and thereby, in effect, he warrants his fidelity
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and good conduct in all matters within the scope of his agency . . Seeing that some one
must be fuser by the deceit, it is more reasonable that ie who employs and confides in the
deceiver should be the loser than a stranger.

Id, 628 8.F.2d at 880; citing, Service Life & [ealth ins. Co., 220 S.C. 198, 66 S.E£.2d 816, 817

(1951); see also, Jones v. Elbert, 211 S.C. 553, 558, 34 S.1.2d 796, 798 (1945).

The South Carolina Physician Assistants Practice Act clearly and unambiguously
establishes an agency relationship between a supervising physician and a physician’s assistant.
A physician’s assistant cannot practice unless a supervising physician has accepled responsibility
for the medical services rendered by the physician assistant. Where an agency relationship
exists, the principal is independently responsible for the acts and omissions of the agenl.
Accordingly, the TRMC supervising physician on duty on August 12, 2016 is responsible for the
medical care Ms. Livingston received and TRMC cannot reduce its liability cap by claiming that
the acts and omissions that injured Ms. Livingston were conducted by a physician’s assistant
rather than a licenscd physician. The very authority that permits a physician assistant to practice
in TRMC’s emergency room requires that he or she only do so as the agent of a supervising
physician who as accepted responsibility for the medical services rendered. Because the
supervising physician is liable for the acts and omissions committed by his agent, under the plain
terms of the TCA, the $1,200,000.00 liability cap is applicable to this case. 8.C. Code Anno.
§15-78-120(a)(3)' and (4)2. Accordingly, the Plaintiff’s Motion for Partial Summary Judgment

is GRANTED.

14No person may recover in any action or claim brought hereunder against any governmental entity and
caused by the tort of any licensed physician or dentist, employed by a governmental entity and acting within the
scope of his profession, a sum exceeding one million two hundred thousand dollars because of a loss arising from a
single occurence regardless of the number of agencies or political subdivisions involved.”

2“The total sum recovered hereunder arising out of a single oceurrcnce of liability of any governmeutal
entity for any tort caused by any licensed physician or dentist, employed by a governimental entity and acting within
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33713

ITIS SO ORDERED.

Entered this  day of February, 2022
Orangeburg, South Carolina Edgar W. Dickson
Circuit Court Judge, 1*" Judicial Circuit

8E0108€d08102#3SVI - SVI1d NOWNWOD - SHNAISNYO - Y 8Z:01 60 G354 2202 - 314 ATIVDINOYL

the scope of his profession, may not exceed one million two hundred thousand dollars regardless of the number of
agencics or political subdivisions involved.”
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STATE OF SOUTH CAROLINA }
yOIN THE COURT OF COMMON PLICAS
ORANGLEBURG COUNTY VP IUDICIAL CIRCUTT

Case No. 2018-CP-38-010306
Case No. 2018-CP-38-01038
Case No. 2018-CP-38-01039

Malcolm E. Livingston, Jr, as the Personal

Representative ot the Estate of

Rebecca E. Livingston and personally,
Plaintift,

Order

V.

The Regional Medical Center of
Orangeburg and Calhoun Counties

Detendant,

This matter came before the Plaintiff’s Motion for Partial Summary Judgment on the
issue of whether Defendant can reduce its liability cap under the South Carolina Tort Claims Act
(“TCA”) by claiming that the acts and omissions that alleged|y caused the injury to the Plaintiff
were committed by physician’s assistant rather than a licensed physician. The matter was heard
by the undersigned on November 1, 2021. Marion C. Fairey, Jr. appeared and argued on behalf

of the Plaintiff. Michael Tanner appeared and argued on behalf of the Defendant.

The undisputed facts relevant to this motion are that on August 12, 2016, Rebecca
Livingston was involved in an automobile accident. She was taken from the scene of the wreck
by ambulance to the Emergency Department at the Regional Medical Center of Orangeburg and
Calhoun Counties (“TRMC”). Although there were licensed physicians present in the
Emergency Department on August 12, 2016, while in the Emergency Department, Ms.
Livingston’s carc was managed by a physician’s assistant employed by TRMC. There is no

licensed physician listed or identified anywhere in Ms. Livingston’s medical record for August
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12,2016, After being treated and evaluated, My, Livingston was discharged home from the

IRMC Emergency Department by the physician’s assistant.

In the carly morning hours of August 13, 2016, Ms. Livingston returned to the TRMC
Emergency Department because she could not move her legs. This time, she was seen by a
licensed physician who delermined that Ms. Livingston was suffering from a spinal hematoma.
Ms. Livingston was emergently transferred to the nearest Level 1 trauma center, Palimetto
Richland Memorial. Unfortunately, by the time she arrived there, she had already lost all
sensation below her T-8 vertebra. She was diagnosed with paraplegia, secondary to spinal cord

injury. She passed away twenty months later.

Plaintiff, Malcolm Livingston, brought these three actions (lL.oss of Consortium — 2018-
CP-38-01036; Survival — 2018-CP-38-01038; and Wrongful Death - 2018-CP-38-01039) against
TRMC on his own behalf and as the personal representative of his deceased wife, Rebecca
Livingston, alleging that Ms. Livingston was paralyzed and ultimately perished as a result of
TRMC's failure to diagnose and timely treat the spinal hematoma when Ms. Livingston
presented at the TRMC Emergency Department on August 12, 2016. TRMC denies these
allegations and contends that the employees in its Emergency Department acted within the
applicable standard of care. Additionally, TRMC alleges that it is a governmental entity whose
liability for medical negligence exists solely under the South Carolina Tort Claims Act. Further,
TRMC alleges that because Ms. Livingston’s care was provided by a non-physician (physician’s
assistant) on Aagust 12, 2016, rather than a physician, its liability in this case 1s capped at

$300,000.00 per claim and $600,000.00 per occurrence.

Under the Tort Claims Act (“TCA™), governmental entities enjoy a general liability cap
of $300,000.00 per claim with a $600,000.00 liability cap per occurrence, regardless of the
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number of agencies or claims involved, S.C. Code Anno. §15-78-120(a)(1) and (2). However,
recognizing that medical malpractice cases involve “significantly higher damages™ the legislature
raised the liability limits for government employed physicians and dentists, effective on January
1, 1989, S.C. Code Anno. §15-78-20(g). Accordingly, the liability limit under the TCA is
$1,200,000.00 for the tort of a “licensed physician or dentist, employed by a governmental entity

and acting within the scope of his profession.” S.C. Code Anno. §15-78-120(a)(3) and (4).

In this case, TRMC takes the position that because they staffed their Emergency
Department with a physician’s assistant and Ms. Livingston was only seen by that physician’s
assistant (and not a physician), that its liability in this case is limited to $300,000.00 per claim
and $600,000.00 for all claims arising from that occurrence rather than the $1,200,000.00
medical malpractice cap. In other words, TRMC asserts that because it provided a physician’s
assistant rather than a physician to care for Ms. Livingston in its Emergency Department, its

liability under the TCA is limited to $600.000.00.

In South Carolina, physician’s assistants’ authority to practice medicine is governed by
the South Carolina Physician Assistant's Act. S. C. Code Anno. §40-47-905, et seq. Under the
Physician’s Assistants Act, a physician’s assistant must be supervised by a licensed physician
and may only perform those medical acts contained in a written scope ol practice. S. C. Code
Anno. §40-47-935(1). Additionally, a physician’s assistant is only authorized to provide medical
services under the supervision of a licensed physician who has expressly accepted responsibility
for the medical services rendered by the physician’s assistant. Under State law, the physician’s
assistant who provided services to Ms. Livingston was only able to do so because he or she was

acting under a physician’s supervision and under a written scope of practice.

Page 3 of 6
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Specifically, under the South Cavolina Physician’” Assistants Practice Act (in effect in

August of 2016), a phiysician assistant

may perform: (1) medical acts, tasks, or functions with written scope of practice
guidelines under physician supervision; (2) those duties and responsibilities, including
the prescribing and dispensing of drugs and medical devices, that are Jawfully delegated
by their supervising physicians. However, only physician assistants holding permanent
license may prescribe drug therapy as provided in this article.

A physician assistant is an agent of his or her supervising physician in the
performance of all practice related activities including, but not limited ¢o, the
ordering of diagnostic, therapeutic, and other medical services.”

(Emphasis supplicd).

Under the Act, a “Physician supervisor” is a “South Carolina licensed physician currently
possessing an active, unrestricted permanent license to practice medicine in South Carolina who
is approved to serve as a supervising physician for no more than three full-time equivalent
physician assistants. The physician supervisor is the individual who is responsible for
supervising a physician assistant’s activities.” $.C. Code Anuo. §40-47-910(7). “Supervising
means oversceing the activitics of, and accepting responsibility for, the medical services
rendered by a physician assistant as part of a physician-led team in a manner approved by the
board.” S.C. Code Anno. §40-47-910(8) (emphasis supplied). Under the plain language of the
statute, a physician’s assistant is the agent of his or her supervising physician and the supervising
plysician has “accepted responsibility™ for the services rendered by the physician assistant.

Courts of this state have long held that a principal is independently liable to third parties
for the negligence of an agent that occur within the scope of the agent’s employment. Spence v,

Spence, 368 S.C. 106, 628 S.E.2d 869, 879-880 (2006). This rule of liability is

founded upon public policy and convenience, for in no other way could there be any
safcty to third persons in their dealings, cither directly with the principal, or indirectly
with him through the instrumentality of agents. In every case, the principal holds out his
agent as competent and fil (o be trusted, and thereby, in effect, he warrants his fidelity
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and good conduct in all matters within the scope of his agency . . . Seeing that some one
must be loser by the deceit, it is more reasonable that he who employs and confides in the
deceiver should be the loser than a stranger.

Id, 628 S.E.2d at 880, citing, Service Life & Health Ins. Co., 220 S.C. 198, 66 S.E.2d 816, 817

(1951); see also, Jones v. Elbert, 211 S.C. 553, 558, 34 S.E.2d 796, 798 (1945).

The South Carolina Physician Assistants Practice Act clearly and unambiguously
establishes an agency relationship between a supervising physician and a physician’s assistant.
A physician’s assistant cannot practice unless a supervising physician has accepted responsibility
for the medical services rendered by the physician assistanl. Where an agency relationship
exists, the principal is independently responsible for the acts and omissions of the agent.
Accordingly, the TRMC supervising physician on duty on August 12, 2016 is responsible for the
medical care Ms. Livingston received and TRMC cannot reduce its liability cap by claiming that
the acts and omissions that injured Ms. Livingston were conducted by a physician’s assistant
rather than a licensed physician. The very authority that permits a physician assistant to practice
in TRMC’s emergency room requires that he or she only do so as the agent of a supervising
physician who as accepted responsibility for the medical services rendered. Because the
supervising physician is liable for the acts and omissions committed by his agent, under the plain
terms of the TCA, the $1,200,000.00 liability cap is applicable to this case. S.C. Code Anno.
§15-78-120(a)(3)" and (4)*. Accordingly, the Plaintiff's Motion for Partial Summary Judgment

is GRANTED.

»“No person may recover in any action or claim brought hereunder against any governmental entity and
caused by the tort of any licensed physician or dentist, employed by a govemmental entity and acting within the
scope of his profession, a sum exceeding one million two hundred thousand dollars because of a loss arising from a
single oceurrence regardless of the nuniber of agencies or political subdivisions involved.”

2 “The total sum recovered hercunder arising out of a single occurrence of liability of any governmental
entity for any tott caused by any licensed physician or dentist, employed by a governmental entity and acting within
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IT 1S SO ORDERED

Entered this  day of February, 2022
Orangeburg, South Carolina Edgar W. Dickson

Circuit Court Judge, 1" Judicial Circuit

6€0108E€dD81OZH#IASYD - SVIT1d NOWWOD - DUNGIONVHO - WY 8C:0L 60 934 ZZ0Z - A3TI4 ATTVIINOYLD3I T3

the scope of his profession, may not exceed one million two hundred thousand doltars regardless of the number of
ageucics or political subdivisions involved.”
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STATE OF SOUTH CAROLINA )
IOIN T COURT b COMMON PLEAN
ORANGEBURG COUNTY b TUDICIAL CIRCUTE

Case No. 20]18-CP-38-01036
Case No. 2018-CP-38-01038
Case No. 2018-CP-38-01039

Maicolm L. Livingston, Jr. as the Personal
Representative of the Estate of
Rebecea E. Livingston and personally,
Plaintiff, Order Denying Defendant’s
Motion for Reconsideration or
To Alter or Amend the Court’s
February 9, 2022 Order

V.

The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant,

This matter is before the Court on the Motion of the Defendant, the Regional Medical
Center of Orangeburg and Calhoun Counties (“TRMC”) to Reconsider the Court’s February 9,

2022 Order which granted partial summary judgment (o the Plaintitt.

Standard of Review
Rule 59(e), SCRCP provides a mechanism for a party to request that a court review a prior
order. In clarifying Rule 59(e), SCRCP, the South Carolina Supreme Court stated that
it is proper to view a Rule 59(¢), SCRCP Motion uot only as a vehicle to request the trial
court “alter or amend the judgement,” but also as a vehicle to seek “reconsideration™ of
issues and arguments. A Motion under Rule 59(e) long has been viewed as a “Motion for
Reconsideration”™ despite the absence of those words from the rule. Consequently, a party
usually is allowed to ask the court to reconsider its prior decision even if it means rehashing
all or part of an argument previously presented.
Elamv. S. C. Dept. of Transp., 361 S.C. 9,21, 602 S.E.2d 772, 778-779 (2004). A party may wish
to raise issues in a Rule 59(e) motion that they feel the court may have misunderstood or failed to

fully consider. Elam, 361 S.C. at 25, 602 S.E.2d at 780. However, a party must file a Rule 55(¢)

motion to preserve for appeal an issue or argument that has been raised but not ruled on. /d.
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Discussion

T'he Defendant’s Maotion to Reconsider this Court™s February 9, 2022 Order raises the same
arguments previously raised in opposition to the underlying summary judgment motion.
Specifically, the Defendant argues that because (here are questions of material fact as to (1)
whether the attending physician must be present in the Emergency Department under the Physician
Assistant Practice Act (“the Act”), and (2) whether the Defendant breached the standard of care,
the Plaintiff is not entitled to partial summary judgment.

The Court’s February 9, 2022 Order decided a simple legal issue: whether under the
Physician Assistant’s Practice Act (hereinafter the “Act”), a supervising physician is vicariously
liable for the negligence of a physician’s assistant that is practicing under their supervision. If so,
is the $1,200,000 liability cap for physicians under the Tort Claims Act applicable in this case?

This Court ruled that under the Act, a physician’s assistant is only allowed to practice if a
supervising physician has “accepted responsibility” for the physician’s assistant (see, S.C. Code
Ann. § 40-47-910(8)) and has agreed that the physician’s assistant is the agent of the supervising
physician “in the performance of all practice related activities . . .” S, C. Code Ann. § 40-47-935
(Supp. 2016). Because the statutory scheme required a principal/agent relationship between a
supervising physician and his physician’s assistant, the Court ruled that the principal was
independently responsible for the acts and omissions of the agent. The facts necessary to reach this
conclusion are that (1) the Plaintiff was treated by a physician’s assistant in the Defendant’s
Emergency Room; (2) the physician’s assistant was properly licensed under the Act and had a
supervising physician; (3) the negligent act or omissions as atleged by the Plaintiff occurred during

this treatment. None of these facts are disputed by TRMC.
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Vicarious lability means that a party who owes a nondelegable duty remains liable for the
negligent acts of others. Simmons v. Twomey Regional Medical Center, 341 S.C. 32,42, 533 S.E.2d
312, 317 (2000} (holding hospital vicariously liable for alleged negligence of independent
contractor providing medical services in the emergency department). In this case, this
nondelegable duty is further bolstered by the unambiguous language in the Act. Whether a
supervising physician must be present in the Emergency Department under the Physician Assistant
Practice Act is irrelevant to whether the supervising physician (or in this case, the Governmental
Hospital that employs the supervising physician) is vicariously liable for the alleged negligence of
the physician’s assistant they are supervising.

Vicarious liability does not require the presence of the principal at the locus of the negligent
act. See Wesley v. Holly Hill Lumber Co., 211 S.C. 40, 48, 43 S.E.2d 619, 622 (1947) (employer
liable for faulty cable}; Conner v. Farmers and Merchants Bank, 243 S.C. 132, 139-40, 132 S.E.2d
385, 388-89 (1963) (landlord vicariously liable to tenant for fall caused by floor negligently
repaired by contractor); Jenkins v. E. L. Long Motor Lines, Inc., 233 S.C. 87, 95-100, 103 S.E.2d
2d 523, 527-29 (1958) (common carrier vicariously liable for injuries caused when an unsecured
load shifted during transport). The physical presence of the supervising physician in the emergency
room is not required to establish the vicarious liability of TRMC’s physician.

Similarly, whether the standard of care was breached or not is not germane to the legal
question raised in the Plaintiff Motion for Partial Summary Judgment or the Court’s ruling. In the
February 9, 2022 Order, this Court simply held that:

The South Carolina Physician Assistants Practice Act clearly and unambiguously

establishes an agency relationship between a supervising physician and a physician’s

assistant. A physician’s assistant cannot practice unless a supervising physician has
accepted responsibility for the medical services rendered by the physician assistant. Whete

an agency relationship exists, the principal is independently responsible for the acts and
omissions of the agent. Accordingly, the TRMC supervising physician on duty on August
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12, 2016 is responsible for the medical care Ms. Livingston received and TRMC cannot
reduce its liability cap by claiming that the acts and omissions that injured Ms. Livingston
were conducted by a physician’s assistant rather than a licensed physician. The very
authority that permits a physician assistant to practice in TRMC’s emergency room
requires that he or she only do so as the agent of a supervising physician who as accepted
responsibility for the medical services rendered. Because the supervising physician is liable
for the acts and omissions committed by his agent, under the plain terms of the TCA, the
$1,200,000.00 liability cap is applicable to this case. S.C. Code Ann. §15-78-120(a)(3) and

(4). Accordingly, the Plaintiff’s Motion for Partial Summary Judgment is GRANTED,
(February 9, 2022 Order, p. 5 — footnotes omitted).

In making this ruling, the Court did not find, nor did it need to find, that there was no
question of fact regarding the standard of care. The Court merely held that if the Plaintiff can prove
that the standard of care was breached by TRMC’s physician’s assistant, then under the
unambiguous terms of the Act, the supervising physician would be vicariously liable for the acts
of his agent and the applicable liability cap in the Tort Claims Act would be governed by S.C.
Code Ann, §15-78-120(a)(3) and (4).

The purpose of Rule 539(e), SCRCP to alter or amend a judgment is to request the trial judge
to reconsider matters properly encompassed in a decision on the merits. Arnold v. State. 309 S.C.
157, 172, 420 S.E.2d 834, 842 (1992); Collins Music Col, Inc. v. IGT, 353 S.C. 559, 562, 579
S.E.2d 524, 525 (Ct. App. 2002). The Court has considered all arguments raised by TRMC in its
original memorandum of law and made at oral argument, as well as the arguments raised in

TRMC’s Rule 59(e), SCRCP motion and afler due consideration of all, denies the arguments made

and denies this Rule 59(e), SCRCP motion.

IT IS SO ORDERED.
Entered this This __ day of May, 2022 Edgar W. Dickson o n
Orangeburg, South Carolina Circuit Court Judge

1% Judicial Circuit
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Orangeburg Common Pleas

Case Caption: Malcolm E Livingston, Jr. VS Regional Medical Center Of
Orangeburg And Calhoun Countics

Case Number: 2018CP3801038

Type: Order/Summary Judgment

So Ordered

s/ Edgar W. Dickson #2153
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STATE OF SOUTH CAROLINA ]
INCTHE COURT OF COMMON PLEAS
ORANGERURG COUNTY ¥ IUMCTIAL CIRCUET

(ase Na. 2018-CP-38-01036
Cuse No, 2018-CP-38-01038
Case No. 2018-CP-38-01039

Malcolm E. Livingston, Jr. as the Personal
Representative of the Estate of
Rebecca E. Livingston and personally,
Plaintiff, Order Denying Defendant’s
Motion for Reconsideration or
To Alter or Amend the Court’s
February 9, 2022 Order

V.

The Regional Medical Center of
Orangeburg and Calhoun Countics

Defendant,

et e N N e N N e N e N e

This matter is before the Court on the Motion of the Defendant, the Regional Medical
Center of Orangeburg and Calhoun Counties (“TRMC”) to Reconsider the Court’s February 9,

2022 Order which granted partial summary judgment to the PlaintifT.

Standard of Review
Rule 59(e), SCRCP provides a mechanism for a party to request that a coutt review a prior
order. In clarifying Rule 59(c), SCRCP, the South Carolina Supreme Court stated that

it is proper to view a Rule 59(e), SCRCP Motion not only as a vehicle to request the trial

court “alter or amend the judgement,” but also as a vehicle to seek “reconsideration” of

issues and arguments. A Motion under Rule 59(e) long has been viewed as a “Motion for
Reconsideration” despite the absence of those words from the rule. Consequently, a party
usually is allowed to ask the court to reconsider its prior decision even if it means rehashing
all or part of an argument previously presented.
Elamv. S. C. Dept. of Transp., 361 8.C. 9, 21, 602 S.E.2d 772, 778-779 (2004). A party may wish
to raise issues in a Rule 59(¢) motion that they feel the court may have misunderstood or failed to

fully consider. Elam, 361 S.C. at 25, 602 S.E.2d at 780. However, a party must file a Rule 59(e)

motion to preserve for appeal an issue or argument that has been raised but not ruled on. /d.
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Discussion

The Defendant’s Motion to Reconsider this Court’s February 9, 2022 Order raises the same
arguments previously raised in opposition to the underlying summary judgment motion.
Specifically, the Defendant argues that because there arc questions of material fact as to (1)
whether the attending physician must be present in the Emergency Department under the Physician
Assistant Practice Act (“the Act”), and (2) whether the Defendant breached the standard of care,
the Plaintiff is not entitled to partial summary judgment.

The Court’s February 9, 2022 Order decided a simple legal issue: whether under the
Physician Assistant’s Practice Act (hercinafter the “Act™), a supervising physician is vicariously
liable for the negligence of a physician’s assistani that is practicing under their supervision. If so,
is the $1,200,000 liability cap for physicians undet the Tort Claims Act applicable in this case?

This Court ruled that under the Act, a physician’s assistant is only allowed to practice if a
supervising physician has “accepted responsibility” for the physician’s assistant (see, S.C. Code
Ann. § 40-47-910(8)) and has agreed that the physician’s assistant is the agent of the supervising
physician “in the performance of all practice related activities . . .” S. C. Code Ann. § 40-47-935
(Supp. 2016). Because the statutory scheme required a principal/agent relationship between a
supervising physician and his physician’s assistant, the Court ruled that the principal was
independently responsible for the acts and omissions of the agent. The facts necessary to reach this
conclusion are that (1) the Plaintiff was treated by a physician’s assistant in the Defendant’s
Emergency Room; (2) the physician’s assistant was properly licensed under the Act and had a
supervising physician; (3) the negligent act or omissions as alleged by the Plaintiff occurred during

this treatment. None of these facts are disputed by TRMC.
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Vicarious liability means that a party who owes a nondelegable duty remains liable for the
negligent acts of others. Simmaons v, Tuomey Regional Medical Center, 341 8.C. 32,442,533 5.12.2d
312, 317 (2000) (holding hospital vicariously liable for alleged negligence of independent
contractor providing medical scrvices in the emcrgency department), In this case, this
nondelegable duty is further bolstered hy the unambiguous language in the Act. Whether a
supervising physician must be present in the Emergency Department under the Physician Assistant
Practice Act is irrclevant to whether the supervising physician (or in this case, the Governmental
Hospital that employs the supervising physician) is vicariously liablc for the alleged negligence of
the physician’s assistant they are supervising.

Vicarious liability does not require the presence of the principal at the locus of the negligent
act. See Wesley v. Holly Hill Lumber Co., 211 S.C. 40, 48, 43 S.E.2d 619, 622 (1947) (employer
liable for faulty cable); Conner v. Farmers and Merchants Bank, 243 S.C. 132, 139-40, 132 S.E.2d
385, 388-89 (1963) (landlord vicariously liable to tenant for fall caused by floor negligently
repaired by contractor); Jenkins v. E. L. Long Motor Lines, Inc., 233 8§.C. 87, 95-100, 103 S.E.2d
2d 523, 527-29 (1958) (common carrier vicariously liable for injuries caused when an unsecured
load shifted during transport). The physical presence of the supervising physician in the emergency
room is not required to establish the vicarious liability of TRMC’s physician.

Similarly, whether the standard of care was breached or not is not germane to the legal
question raised in the Plaintiff Motion for Partial Summary Judgment or the Court’s ruling. In the
February 9, 2022 Order, this Court simply held that:

The South Carolina Physician Assistants Practice Act clearly and unambiguously

establishes an agency relationship between a supervising physician and a physician’s

assistant. A physician’s assistant cannot practice unless a supervising physician has
accepted responsibility for the medical services rendered by the physician assistant. Where

an agency relationship exists, the principal is independently responsible for the acts and
omissions of the agent. Accordingly, thc TRMC supervising physician on duty on August
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12, 2016 is responsible for the medical care Ms. Livingston recetved and TRMC cannot
reduce its liability cap by claiming that the acts and omissions that injured Ms. Livingston
were conducted by a physician’s assistant vather than a licensed physician. The very
authority that permits a physician assistant to practice in TRMC’s emergency room
requires that he or she only do so as the agent of a supervising physician who as accepted
responsibility for the medical services rendered. Because the supervising physician is liable
for the acts and omissions committed by his agent, under the plain terms of the TCA, the
$1,200,000.00 liability cap is applicable to this case. S.C. Code Ann. §15-78-120(a)(3) and

(4). Accordingly, the Plaintiff’s Motion for Partial Summary Judgment is GRANTED.
(February 9, 2022 Order, p. 5 - {ootnotes omitted).

In making this ruling, the Court did not find, nor did it need to find. that there was no
question of fact regarding the standard of care. The Court merely held that it the Plaintiff can prove
that the standard of care was breached by TRMC’s physician’s assistant, then under the
unambiguous terms of the Act, the supervising physician would be vicariously liable for the acts
of his agent and the applicable liability cap in the Tort Claims Act would be governed by S.C.
Code Ann. §15-78-120(a)(3) and (4).

The purposc of Rule 59(¢), SCRCP to alter or amend a judgment is to request the (rial judge
to reconsider matters properly cncompassed in a decision on the merits. 4rnold v. State, 309 S.C.
157, 172, 420 S.E.2d 834, 842 (1992); Collins Music Col, Inc. v. IGT, 353 8.C. 559, 562, 579
S.E.2d 524, 525 (Ct. App. 2002). The Court has considered all arguments raised by TRMC in its
original memorandum of law and made at oral argument, as well as the arguments raised in

TRMC’s Rule 59(e), SCRCP motion and after due consideration of all, denies the arguments made

and denies this Rule 59(e), SCRCP motion.

IT IS SO ORDERED.
Entered this This ___ day of May, 2022 Edgar W. Dickson -
Orangeburg, South Carolina Circuit Court Judge

15 Judicial Circuit
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Orangeburg Common Pleas

Case Caption: Malcolm E Livingston, Jr. VS Regional Medical Center Of
Orangeburg And Cathoun Counties
Case Number: 2018CP3801039

Type: Order/Summary Judgment

So Ordered

s/ Edgar W. Dickson #2153
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STATE OF SOUTH CAROGLINA
ORANGEBURG COUNTY
Malcolm E. Livingston, Jr. as the Personal
Representative of the Estate of
Rebecca E. Livingston and personally,
Plaintift,
V.

The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant,

This matter is before the Court on the Motion of the Defendant, the Regional Medical

Center of Orangeburg and Calhoun Counties (“TRMC") to Reconsider the Court’s February 9,

)
}
}

INTIHE COURT OF COMMON PLIEAS
U TUDICIAL CIRCUN

Case No. 2018-CP-38-01036
Case No. 2018-CP-35-01038
Case No. 201 8-CP-38-01039

Order Denying Defendant’s
Motion for Reconsideration or
To Alter or Amend the Court’s

February 9, 2022 Order

2022 Order which granted partial summary judgment to the Plaintiff,

Standard of Review

Rule 59(e), SCRCP provides a mechanism for a party to request that a court review a prior

order. In clarifying Rule 59(c), SCRCP, the South Carolina Supreme Court stated that

it is proper to view a Rule 59(¢), SCRCP Motion not only as a vehicle to request the trial
court “alter or amend the judgement,” but also as a vehicle to seek “reconsideration”™ of
issues and arguments. A Motion under Rule 59(e) long has been viewed as a “Motion for
Reconsideration” despite the absence of those words from the rule. Consequently, a party
usually is allowed to ask the court to reconsider its prior decision even if it mcans rehashing

all or part of an argument previously presented.

Elam v. S. C. Dept. of Transp., 361 S.C. 9, 21, 602 S.E.2d 772, 778-779 (2004). A party may wish
Lo raise issues in a Rule 59(e) motion that they feel the court may have misunderstood or failed to

fully consider. Elam, 361 S.C. at 25, 602 S.E.2d at 780. However, a party must file a Rule 59(e)

motion to preserve for appeal an issue or argument that has been raised but not ruled on. /d.
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Discussion

The Defendant’s Motion to Reconsider this Court’s February 9, 2022 Order raises the same
arguments previously raised in opposition to the underlying summary judgment motion,
Specifically, the Defendant argues that because there are questions of material fact as to (1)
whether the attending physician must be present in the Emergency Department under the Physician
Assistant Practice Act (“the Act™), and (2) whether the Defendant breached the standard of care,
the Plaintiff is not entitled to partial summary judgment.

The Court’s February 9, 2022 Order decided a simple legal issue: whether under the
Physician Assistant’s Practice Act (hereinafier the “Act”), a supervising physician is vicariously
liable for the negligence of a physician’s assistant that is practicing under their supervision. 1f so,
is the $1,200,000 liability cap for physicians under the Tort Claims Act applicable in this case?

This Court ruled that under the Act, a physician’s assistant is only allowed to practice it a
supervising physician has “accepted responsibility” for the physician’s assistant (see, S.C. Code
Ann. § 40-47-910(8)) and has agreed that the physician’s assistant is the agent of the supervising
physician “in the performance of all practice related activities . .. S. C. Code Ann. § 40-47-935
(Supp. 2016). Because the statutory scheme required a principal/agent relationship between a
supervising physician and his physician’s assistant, the Court ruled that the principal was
independently respousible for the acts and omissions of the agent. The facts nccessary (o reach this
conclusion are that (1) the Plaintiff was treated by a physician’s assistant in the Defendant’s
Emergency Room; (2) the physician’s assistant was properly licensed under the Act and had a
supervising physician; (3) the negligent act or omissions as alleged by the Plaintiff occurred during

this treatment. None of these facts are disputed by TRMC.
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Vicarious liability means that a party who owes a nondelegable duty remains liable for the
negligent acts of others. Simmons v. Tuomey Regional Medical Center, 341 5.C. 32,42, 533 S.E.2d
312, 317 (2000) (holding hospital vicariously liable for alleged negligence of independent
contractor providing medical services in the emergency department). In this case, this
nondelegable duty is further bolstered by thc unambiguous language in the Act. Whether a
supervising physician must be present in the Emergency Department under the Physician Assistant
Practice Act is irrelevant to whether the supervising physician (or in this case, the Governmental
Hospital that employs the supervising physician) is vicariously liable for the alleged negligence of
the physician’s assistant they are supervising.

Vicarious liability does not require the presence of the principal at the locus of the negligent
act. See Wesley v. Holly Hill Lumber Co., 211 S.C. 40, 48, 43 S.E.2d 619, 622 (1947) (employer
liable for faulty cable); Conner v. Farmers and Merchants Bank, 243 §.C. 132, 139-40, 132 S.L.2d
385, 388-89 (1963) (landlord vicariously liable to tenant for fall caused by floor negligently
repaired by contractor); Jenkins v. E. L. Long Motor Lines, Inc., 233 S.C. 87, 95-100, 103 S.E.2d
2d 523, 527-29 (1958) (common catrier vicariously liable for injuries caused when an unsecured
load shifted during transport). The physical presence of the supervising physician in the emetgency
room is not required to establish the vicarious liability of TRMC’s physician,

Similarly, whether the standard of care was breached or not is not germane to the legal
question raised in the Plaintiff Motion for Partial Summary Judgment or the Court’s ruling. In the
February 9, 2022 Order, this Court simply held that:

The South Carolina Physician Assistants Practice Act clearly and unambiguously

establishes an agency relationship between a supervising physician and a physician’s

assistant. A physician’s assistant cannot practice unless a supervising physician has
accepted responsibility for the medical services rendered by the physician assistant. Where

an agency relationship exists, the principal is independently responsible for the acts and
omissions of the agent. Accordingly, the TRMC supervising physician on duty on August
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12, 2016 is responsible for the medical care Ms, Livingston received and TRMC cannot
reduce its lability cap by claiming that the acts and omissions that injured Ms. Livingston
were conducted by a physician’s assistant rather than a licensed physician. The very
authority fhat permits a physician asspitant (o practice in TRMC's emerpency room
requires that he or she only do so as the agent ot a supervising physician who as accepted
responsibility for the medical services rendered. Because the supervising physician is liable
for the acts and omissions committed by his agent, under the plain terms of the TCA, the
$1,200,000.00 liability cap is applicable to this case, S.C. Code Ann. §15-78-120(2)(3) and

(4). Accordingly, the Plaintiff’s Motion for Partial Summary Judgment is GRANTED.
(February 9, 2022 Order, p. 5 — footnotes omitted).

In making this ruling, the Court did not find, nor did it nced to find, that there was no
question of fact regarding the standard of care. The Court merely held that if the Plaintift can prove
that the standard of care was breached by TRMC’s physician’s assistant, then under the
unambiguous terms of the Act, the supervising physician would be vicariously liable for the acts
of his agent and the applicable liability cap in the Tort Claims Act would be governed by S.C.
Code Ann. §15-78-120(a)(3) and (4).

The purpose of Rule 59(c), SCRCP to alter or amend a judgment is to request the trial judge
to reconsider matters properly encompassed in a decision on the merits. Arnold v. Srate, 309 S.C.
157, 172, 420 S.E.2d 834, 842 (1992); Coliins Music Col, Inc. v. IGT, 353 S.C. 559, 562, 579
S.E.2d 524, 525 (Ct. App. 2002). The Court has considered all arguments raised by TRMC in its
original memorandum of law and made at oral argument, as well as the arguments raised in
TRMC’s Rule 59(¢), SCRCP motion and after due consideration of all, denies the arguments made

and denies this Rule 59(e), SCRCP motion.

IT IS SO ORDERED.

Entered this This __ day of May, 2022 “Edgar W. Dickson
Orangeburg, South Carolina Circuit Court Judge
13t Judicial Circuit
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STATE OF SOUTH CAROLINA )
} IN THE COURT OF COMMON PLIIAS

COUNTY OF ORANGEBURG ) IN THE FIRST JUDICIAL CIRCUIT
Malcolm E. Livingston, Jr., ) Case No. 2018-CP-38-
)
)
) SUMMONS
Plaintiff, )
) (LOSS OF CONSORTIUM)
V. ) (TORT CLAIMS ACT)
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and ¢alhoun )
Counties )
)
Defendant. )

TO THE ABOVE-NAMED DEFENDANT:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a
copy of which is herewith served upon you, and to serve a copy of your Answer to said Plaintiff
upon the subscriber at the law offices of The Fairey Law Firm, LLC, Post Office Box 661,
Hampton, South Carolina, 29924, within thirty (30) days after the service hereof, exclusive of the
date of service, and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in
this action will apply to the Court for the relief demanded in said Complaint, including the
rendering of judgment by default against you.

<signature page to follow>
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August 9, 2018
Hampton, South Carolina

Respecttully submitted.

s/Marion C. Fairey. Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444
blairey@faireylaw.com

s/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM
146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116-1405

(803) 534-5091
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RutAa

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF ORANGEBURG ) IN THE FIRST JUDICIAL CIRCUIT
Malcolm E. Livingston, Jr., ) Case No. 2018-CP-38-
)
)
) COMPLAINT
Plaintiff, )
) LOSS OF CONSORTIUM
v. ) TORT CLAIMS ACT
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and Calhoun )
Counties )
)
Defendant. )

COMES NOW THE PLAINTIFF AND ALLEGES AS FOLLOWS:

1. The Plaintiff, Malcolm E. Livingston, Jr., is a resident of Orangeburg County.

2. The Plaintiff’s wife, Rebecca E. Livingston, was a resident of Orangeburg County
during her life and at the time of her death and her estate is pending in Orangeburg County,
South Carolina.

3. The Defendant, the Regional Medical Center of Orangeburg and Calhoun
Counties (hereinafter “TRMC”) is a licensed healthcare facility, organized and existing under the
laws of South Carolina, that provides health care services including emergency room services in
Orangeburg, South Carolina.

4. TRMC is a quasi-governmental entity which is subject to suit under the South
Carolina Tort Claims Act, S.C. Code Anno. §15-78-10, et seq.

5. The most substantial acts complained of herein occurred in Orangeburg County,

South Carolina.
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6. Pursuant to S.C. Code Anno. §15-36-100(C)(1), the Plaintiff alleges that he has a
good faith belief that the statute of limitations may expire within ten (10) days of filing this
complaint and because of time constraints, the affidavit of an expert could not be prepared.

7. At all times relevant, TRMC, its physicians and health care workers, had a doctor-
patient relationship with the Decedent.

8. On August 12, 2016, the Plaintiff’s wife was involved in an automobile wreck on
Chestnut Street in Orangeburg County, South Carolina.

9. The Decedent was transported by ambulance from the scene of the wreck to
TRMC, where she was admitted to the Emergency Department at 12:45 p.m.

10.  The Decedent was examined by an employee of TRMC.

11.  Orders were given for Computed Tomography without contrast of her head,
cervical spine and lumbarsacral spine.

12.  The Decedent was diagnosed with back and neck sprain,

13. Prior to her discharge, the Decedent complained of numbness in her lower

extremities and her family reported those complaints to TRMC personnel.

14.  The Decedent never ambulated while she was a patient in the TRMC Emergency
Department.

15.  The Decedent was removed from the hospital in a wheelchair and had to be
physically lifled into a vehicle upon discharge because she could not stand or ambulate on her
own.

16. Once at home, the Decedent’s numbness increased.

17.  In the middle of the night, the Decedent returned to the Emergency Department at

TRMC complaining of bi-lateral numbness in her lower extremities.
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18.  The attending physician ordered a MRI of the thoracic spinc at 3:18 a.m.

19, The Radiologist’s preliminary report, completed at 6:56 a.m. of the MRI of the
thoracic spine noted extensive fluid collection compatible with hematoma throughout the
thoracic canal causing severe compression of the thoracic cord and diffuse cord signal
abnormality,

20.  Emergent neurosurgical consultation and follow-up was recommended.

21, The Decedent was transported by ambulance to a Level I trauma centet in
Columbia on August 13, 2016 where she underwent emergent decompression sutgery.

22, Despite emergent decompression surgery, the Decedent underwent physical
therapy but never regained sensation in her lower extremities.

23.  The Decedent’s final diagnosis was paraplegia secondary to spinal cord injury.

24, The Decedent’s health continued to deteriorate and on May 7, 2018, Mrs.
Livingston died from her injuries.

25.  Atall times relevant, the Defendant and its employees owed the Decedent the

following duties:

a. The duty to diagnose and treat in accordance with the applicable standard of care,

b. The duty to protect the safety of their patients;

¢. The duty to order appropriate tests or examinations and to consider those tests and

examinations in making a proper diagnosis;
d. The duty to ensure patients are medically stable prior to their discharge;
e. The duty to inform patients (and their care providers) of test and exam resuits;
f.  The duty to act with professional competence;

g. The duty to do no harm to their patients;
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h. The duty to act without delay in diagnosing and treating their patients,
i. ‘The duty to rule out or treat injuries or diseases that are serious or life threatening,
j.  Other duties which may come to light during discovery in this case.

26.  TRMC and its employees breached one or more of these duties in the care and
treatment of the Decedent.

27.  The Defendant’s acts or omissions as alleged hercin were negligent, grossly
negligent and negligent per se.

28. As a direct and proximate result of the acts or omissions as alleged herein, the
Decedent suffered bodily injury and death,

29.  As a further direct and proximate result of the Defendant’s breach of duties, the
Plaintiff has been deprived of the support and services, love, companionship, affection, comfort,
solace and guidance of his spouse.

Jury Trial Demanded

30.  The Plaintiff demands a jury trial on all issues so triable.

WHEREFORE, the Plaintiff respectfully prays that this Honorable Court enter
judgment in his favor, that said judgment include the fees and costs incurred in having to bring
and prosecute this action to the extent they may be recoverable; and that said judgment further

include any such other, further or different relief in his favor as may be decmed just and proper.

<signature page to follow>
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August 9, 2018
Hampton, South Carolina

Respecttully submitted,

s/Marion C. Fairey, Jr

Marion C, Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

bfairey@faireylaw.com

_s/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM
146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116

(803) 534-5091
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STATE OF SOUTH CAROLINA
COUNTY OF ORANGEBURG
Malcolm E. Livingston, Jr., as the Personal
Representative of the Estate of
Rebecca E. Livingston
Plaintift,

V.

The Regional Medical Center of

Orangeburg and Calhoun
Counties

Defendant,

)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
IN THE FIRST JUDICTAL CIRCUTI

Case No. 2018-CP-38-01038

AMENDED SUMMONS

SURVIVAL ACTION
TORT CLAIMS ACT
(JURY TRIALL DEMANDED)

TO THE ABOVE-NAMED DEFENDANT:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a
copy of which is herewith served upon you, and to serve a copy of your Answer to said Plaintiff
upon the subscriber at the law offices of The Fairey Law Firm, LLC, Post Office Box 661,
Hampton, South Carolina, 29924, within thirty (30) days after the service hereof, exclusive of the
date of service, and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in
this action will apply to the Court for the relief demanded in said Complaint, including the
rendering of judgment by default against you.

<signaturc page to follow>

Page 1 of 2

9£0108£d081L0CHISYD - SYITd NOWWOD - DHNGIONYHO - AV 60:01 Zi BNy 9102 - G35 ATIYDINOHLDII3

ROA 044



August 16, 2018
Hampton, South Carolina

Respectfully submitted,

s/Marion C. Fairey, Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

bfaireyie faireylaw com
8/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405
Orangeburg, South Carolina 29116-1405
(803) 534-5091
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG ) INTHE FIRST IUDICIAL CIRCUIT

Malcolm E. Livingston, Jr., Case No. 2018-CP-38-01036

AMENDED COMPLAINT
Plaintiff,

)
)
)
)
) N
) LOSS OF CONSORTIUM
V. ) TORT CLAIMS ACT
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and Calhoun )
Counties )
)

- Defendant. )

COMES NOW THE PLAINTIFF AND ALLEGES AS FOLLOWS:

1. The Plaintiff, Malcolm E. Livingston, Jr., is a resident of Orangeburg County.

2. The Plaintiff’s wife, Rebecca E. Livingston, was a resident of Orangeburg County
during her life and at the time of her death and her estate is pending in Orangeburg County,
South Carolina.

3 The Defendant, the Regional Medical Center of Orangeburg and Calhoun

Counties (hereinafter “TRMC”) is a licensed healthcare facility, organized and existing under the

laws of South Carolina, that provides health care services including emergency room services in

9e0108€dI810Z#ISVYD - SYITd NOWNOD -~ DHNGIDNYHO - WY 60:04 21 By 8102 - G37114 ATTIVOINOYLO3 T3

Orangeburg, South Carolina.

4, TRMC is a quasi-governmental entity which is subject to suit under the South
Carolina Tort Claims Act, S.C. Code Anno. §15-78-10, et seq.

G The most substantial acts complained of herein occurred in Orangeburg County,

South Carolina.
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0. The Plaintiff has attached the atfidavit of Bruce Janiak, MD, FACEP. FAATD,
pursuant to S. C, Code Anno. §15-36-100 as Exhibit 1 which is incorporated herein by reference.

7. At all times relevant, TRMC, its physicians and health care workers, had a doctor-
patient relationship with the Decedent.

8. On August 12, 2016, the Plaintitt”s wife was involved in an automobile wreck on
Chestnut Street in Orangeburg County, South Carolina.

9. The Decedent was transported by ambulance from the scene of the wreck to
TRMC, where she was admitted to the Emergency Department at 12:45 p.m.

10.  The Decedent was examined by an employee of TRMC.

11.  Orders were given for Computed Tomography without contrast of her head,
cervical spine and lumbarsacral spine.

12.  The Decedent was diagnosed with back and neck sprain,

13.  Prior to her discharge, the Decedent complained of numbness in her lower
extremities and her family reported those complaints to TRMC personnel.

14, The Decedent never ambulated while she was a patient in the TRMC Emergency
Department.

15.  The Decedent was removed from the hospital in a wheelchair and had to be
physically lifted into a vehicle upon discharge because she could not stand or ambulate on her
own.

16. Once at home, the Decedent’s numbness increased.

17. In the middle of the night, the Decedent returned to the Emergency Department at
TRMC complaining of bi-lateral numbness in her lower extremities.

18.  The attending physician ordered a MR1 of the thoracic spine at 3:18 a.m.
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19. The Radiologist’s preliminary report, completed at 6:36 a.m. of the MRI of the
thoracie spine noted extensive fluid collection compatible with hematoma throughout the

thoracic canal causing severe compression of the thoracic cord and diffuse cord signal

abnormality,
20. Emergent neurosurgical consultation and follow-up was recommended.
21, The Decedent was trangported by ambulance to a Level I trauma center in

Columbia on August 13, 2016 where she underwent emergent decompression surgery.
22, Despite emergent decompression surgery, the Decedent underwent physical
therapy but never regained sensation in her lower extremities.
23, The Decedent’s final diagnosis was paraplegia secondary to spinal cord injury,
24.  The Decedent’s health continued (o deteriorate and on May 7, 2018, Mrs.
Livingston died from her injuries.
25, Atall times relevant, the Defendant and its emplayees owed the Decedent the
following dutics:
a. The duty to diagnose and treat in accordance with the applicable standard of care;
b. The duty to protect the safety of their patients;
¢. The duty to order appropriate tests or examinations and to consider those tests and
examinations in making a proper diagnosis;
d. The duty to ensure patients are medically stable prior to their discharge;
e. The duty to inform patients (and their care providers) of test and exam results;
f. The duty to act with professional compelence;
g. The duty to do no harm to their patients;

h. The duty to act without delay in diagnosing and treating their patients,
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i.  The duty to rule out or treat injurics or diseascs that are serious or life threatening,
j. Other duties which may come to light during discovery in this casc.

26.  TRMC and its employees breached one or more of these dutics in the care and
treatment of the Decedent.

27. The Defendant’s acts or omissions as alleged herein were negligent, grossly
negligent and negligent per se.

28. As a direct and proximate result of the acts or omissions as alleged herein, the
Decedent suffered bodily injury and death.

29, As a further direct and proximate result of the Defendant’s breach of duties, the
Plaintiff has been deprived of the support and services, love, companionship, affection, comfort,
solace and guidance of his spouse.

Jury Trial Demanded

30.  The Plaintiff demands a jury trial on all issues so triable.

WHEREFORE, the Plaintiff respectfully prays that this Honorable Court enter
judgment in his favor, that said judgment include the fees and costs incurred in having to bring
and prosecute this action to the extent they may be recoverable; and that said judgment further

include any such other, further or different relief in his favor as may be deemed just and proper.

<signature page to follow>
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August 16, 2018
Hampton, South Carolina

Respectfully submitted,

s/Marion C. Fairey, Jr

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444
bfiireyeefaireylaw com

s/Clyde C. Dean, Jr.
Clyde C. Dean, Jr.
THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116
(803) 534-5091
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STATE OF SOUTH CAROLINA )
)y IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG ) OIN THE FIRST JUDICIAL CIRCUIT

Malcolm E. Livingston, Jr., Case No. 201 R-CP-358-01036

)
)
)
) AMENDED SUMMONS
Plaintiff, )
) (LOSS OF CONSORTIUM)
v, ) (TORT CLAIMS ACT)
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and Calhoun )
Counties )
)
)

Defendant.

TO THE ABOVE-NAMED DEFENDANT:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a
copy of which is herewith served upon you, and to serve a copy of your Answer to said Plaintiff
upon the subscriber at the law offices of The Fairey Law Firm, LLC, Post Office Box 661,
Hampton, South Carolina, 29924, within thirty (30) days after the service hercof, exclusive of the
date of service, and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in
this action will apply to the Court for the relief demanded in said Complaint, inciuding the
rendering of judgment by default against you.

<signature page to follow>
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Respectfully submitted,

s/Marion C. Fairey, Jr

Marion C. Fairey, Jr,

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444
baireyiataireylaw.com

s/Clyde C. Dean, Jr.
Clyde C. Dean, Jr.
THE DEAN LAW FIRM
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Hampton, South Carolina (803) 534-5091
Page 2 of' 2

ROA 052



STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLLEAS
COUNTY OF ORANGEBURG ) INTHE FIRST JUDICIAL CIRCUIT
Malcolm E. Livingston, Jr., ) Case No. 2018-CP-38-01036
)
)
) AMENDED COMPLAINT
Plaintiff, )
) LOSS OF CONSORTIUM
V. ) TORT CLAIMS ACT
) (JURY TRIAL DEMANDELD)
The Regional Medical Center of )
Orangeburg and Calhoun )
Counties )
)
Defendant. )

COMES NOW THE PLAINTIFF AND ALLEGES AS FOLLOWS:

1. The Plaintiff, Malcolm E. Livingston, Jr., is a resident of Orangeburg County.

2. The Plaintiff’s wife, Rebecca E. Livingston, was a resident of Orangeburg County
during her life and at the time of her death and her estate is pending in Orangeburg County,
South Carolina.

3 The Defendant, the Regional Medical Center of Orangeburg and Calhoun
Counties (hereinafter “TRMC?”) is a licensed healthcare facility, organized and existing under the
laws of South Carolina, that provides health care services including emergency room services in
Orangeburg, South Carolina.

4. TRMC is a quasi-governmental entity which is subject to suit under the South
Carolina Tort Claimis Act, S.C. Code Anno. §15-78-10, et seq.

5. The most substantial acts complained of herein occurred in Orangeburg County,

South Carolina.
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6. The Plaintiff has attached the attidavit of Bruce Janiak, MD, FACEP, FAAP,
pursuant 10 S. C. Cade Anno. §15-36-100 as Exhibit | which is incorporated herein by reterence.

7. At all times relevant, TRMC, its physicians and health care workers, had a doctor-
patient relationship with the Decedent.

8. On August 12, 2016, the Plaintitf’s wife was involved in an automobile wreck on
Chestnut Street in Orangeburg County, South Carolina.

9. The Decedent was transported by ambulance from the scene of the wreck to
TRMC, where she was admitted to the Emergency Department at 12:45 p.m.

10.  The Decedent was examined by an employee of TRMC.

11.  Orders were given for Computed Tomography without contrast of her head,
cervical spine and lumbarsacral spine.

12. The Decedent was diagnosed with back and neck sprain.

13.  Prior to her discharge, the Decedent complained of numbness in her lower
extremities and her family reported those complaints to TRMC personnel.

14.  The Decedent never ambulated while she was a patient in the TRMC Emergency
Department.

15, The Decedent was removed from the hospital in a wheelchair and had to be
physically lifted into a vehicle upon discharge because she could not stand or ambulate on her
own,

16.  Once at home, the Decedent’s numbness increased.

17. In the middle of the night, the Decedent returned to the Emergency Department at
TRMC complaining of bi-lateral numbness in her lower extremities.

18.  The attending physician ordered a MRI of the thoracic spine at 3:18 a.m.
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19. The Radiologist’s preliminary report, completed at 6:56 a.m. of the MR of the
thoracic spine noted extensive [luid collection compatible with hematoma throughout the

thoracic canal causing severe compression of the thoracic cord and ditfuse cord signal

abnormality.
20, Emergent neurosurgical consultation and follow-up was recommended.
21, The Decedent was transported by ambulance to a Level [ trauma center in

Columbia on August 13, 2016 where she underwent emergent decompression surgery.

22.  Despite emergent decompression surgery, the Decedent underwent physical
therapy but never regained sensation in her lower extremities.

23.  The Decedent’s final diagnosis was paraplegia secondary to spinal cord injury.

24, The Decedent’s health continued to deteriorate and on May 7, 2018, Mrs.
Livingston died from her injuries.

25.  Atall times relevant, the Defendant and its employees owed the Decedent the

following duties:

a. The duty to diagnose and treat in accordance with the applicable standard of care;

b. The duty to protect the safety of their patients;

c. The duty to order appropriate tests or examinations and to consider those tests and

examinations in making a proper diagnosis;
d. The duty to ensure patients are medically stable prior to their discharge;
e. The duty to inform patients (and their care providers) of test and exam results;
f.  The duty to act with professional competence;
g. The duty to do no harm to their patients;

h. The duty to act without delay in diagnosing and treating their patients,

Page 3 of 5

RUA *

901084081 0Z#ISVD - SYITd NOWIWOD - DHNGIINYHO - WY 9€:1 L Z1 doS 8102 - 33114 ATIVOINOH1C313

ROA 055



i.  The duty to rule out or treat injurics or diseases that are serious or life threatening,
j.  Other duties which may come to tight during discovery in this case.

26. TRMC and its employees breached one or more of these duties in the care and
treatment of the Decedent.

27.  The Defendant’s acts or omissions as alleged herein were negligent, grossty
negligent and negligent per se.

28.  Asa direct and proximate result of the acts or omissions as alleged herein, the
Decedent suffered bodily injury and death.

29.  As a further direct and proximate result of the Defendant’s breach of duties, the
Plaintiff has been deprived of the support and services, love, companionship, affection, comfort,
solace and guidance of his spouse.

Jury Trial Demanded

30.  The Plaintiff demands a jury trial on all issues so triable.

WHEREFORE, the Plaintiff respectfully prays that this Honorable Court enter
judgment in his favor, that said judgment include the fees and costs incurred in having to bring
and prosecute this action to the extent they may be recoverable; and that said judgment further

include any such other, further or different relief in his favor as may be deemed just and proper.
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August 16,2018
Hampton, South Carolina

Respectiully submitied,

s/Marion C. Fairey, Jr
Marion C. Fairey, Jr.
THE FAIREY LAW FIRM, LL.C
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

hiaireyig:fareylaw.com

's/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116
(803) 534-5091
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STATE OF SOUTH CAROLINA
COUNTY OF ORANGEBURG
Malcolm E. Livingston, Jr., as the Personal
Representative of the Estate of
Rebecca E. Livingston
Plaintiff,

V.

The Regional Medical Center of

Orangeburg and Calhoun
Counties

Defendant.

)

} IN THE COURT QF COMMON PLEAS

) IN THE FIRST JUDICTAL CIRCUIT

)
)
)
)
)
)
)
)
)
)
)
)
)

TO THE ABOVE-NAMED DEFENDANT:

YOU ARE HEREBY SUMMONED and requited to answer the Complaint herein, a
copy of which is herewith served upon you, and to serve a copy of your Answer to said Plaintiff
upon the subscriber at the law offices of The Fairey Law Firm, LLC, Post Office Box 661,
Hampton, South Carolina, 29924, within thirty (30) days after the service hereof, exclusive of the
date of service, and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in
this action will apply to the Court for the relief demanded in said Complaint, including the
rendering of judgment by default against you.

Case No, 2018-CP-38-

SUMMONS

SURVIVAL ACTION
TORT CLAIMS ACT
(JURY TRIAL DEMANDED)

<signature page to follow>
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Regpectfully sulwmitted,

s/Marion C. Fanrey, Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444
biairey(@faireylaw.com

s/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405
August 9, 2018 Orangeburg, South Carolina 29116-1405
Hampton, South Carolina (803) 534-5091
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STATE OF SOUTH CAROLINA
COUNTY OF ORANGEBURG
Malcolm E. Livingston, Jr. as the Personal
Representative of the Estate of
Rebecca E. Livingston
Plaintiff,

V.

The Regional Medical Center of

Orangeburg and Calhoun
Counties

Defendant.

)

)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
IN THE FIRST JUDICIAL CIRCUIT

Case No. 2018-CP-38-

COMPLAINT

SURVIVAL ACTION
TORT CLAIMS ACT
(JURY TRIAL DEMANDED)

COMES NOW THE PLAINTIFF AND ALLEGES AS FOLLOWS:

1. The Plaintiff, Malcolm E. Livingston, Jr., is the personal representative of the

Estate of Rebecca E. Livingston.

2, The Decedent, Rebecca E. Livingston, was a resident of Orangeburg County

during her life and at the time of her death and her estate is pending in Orangeburg County,

South Carolina,

3. The Defendant, the Regional Medical Center of Orangeburg and Calhoun

Counties (hereinafter “TRMC") is a licensed healthcare facility, organized and existing under the

laws of South Carolina, that provides health care services including emergency room services in

Orangeburg, South Carolina.

4, TRMC is a quasi-governmental entity which is subject to suit under the South

Carolina Tort Claims Act, S.C. Code Anno. §15-78-10, et seq.

5 The most substantial acts complained of herein occutred in Orangeburg County,

South Carolina.
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6. Pursuant to S.C. Code Anno. §15-36-100(C)(1), the Plaintiff alleges that he has a
good faith belief that the statute of limitations may expire within ten (10) days of filing this
complaint and because of time constraints, the affidavit of an expert could not be prepared.

7. At all times relevant, TRMC, its physicians and health care workers, had a doctor-
patient relationship with the Decedent.

8. On August 12, 2016, the Decedent was involved in an automobile wreck on
Chestnut Street in Orangeburg County, South Carolina.

9. The Decedent was transported by ambulance from the scene of the wreck to
TRMC, where she was admitted to the Emergency Department at 12:45 p.m.

10.  The Decedent was examined by an employee of TRMC.

11.  Orders were given for Computed Tomography without contrast of her head,

cervical spine and lumbarsacral spine,

12.  The Decedent was diagnosed with back and neck sprain.

13.  Prior to her discharge, the Decedent complained of numbness in her lower
extremities and her family reported those complaints to TRMC personnel.

14, The Decedent never ambulated while she was a patient in the TRMC Emergency
Department.

15.  The Decedent was removed from the hospital in a wheelchair and had to be
physically lifted into a vehicle upon discharge because she could not stand or ambulate on her
own,

16.  Once at home, the Decedent’s numbness increased.

17. In the middle of the night, the Decedent retumed to the Emergency Department at

TRMC complaining of bi-lateral numbness in her lower extremitics.
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[8.  The attending physician ordered a MRI of the thoracic spine at 3:18 a.m.

19.  The Radiologist’s preliminary report, completed at 6:56 a.m. of the MRI of the
thoracic spine noted extensive fluid collection compatible with hematoma throughout the
thoracic canal causing severe compression of the thoracic cord and diffuse cord signal
abnormality.

20.  Emergent neurosurgical consultation and follow-up was recommended.

21.  The Decedent was transported by ambulance to a Level I trauma center in
Columbia on August 13, 2016 where she underwent emergent decompression surgery.

22.  Despite emergent decompression surgery, the Decedent underwent physical
therapy but never regained sensation in her lower exiremities.

23.  The Decedent’s final diagnosis was paraplegia secondary to spinal cord injury.

24.  The Decedent’s health continued to deteriorate and on May 7, 2018, Mrs.
Livingston dicd from her injuries.

25.  Atall times relevant, the Defendant and its employees owed the Decedent the

following duties:

a. The duty to diagnose and treat in accordance with the applicable standard of care;

b. The duty to protect the safety of their patients;

c. The duty to order appropriate tests or examinations and to consider those tests and

examinations in making a proper diagnosis;
d. The duty to ensure patients are medically stable prior to their discharge;
e. The duty to inform patients (and their care providers) of test and exam results;
f. The duty to act with professional competence;

g. The duty to do no harm to their patients;
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h. The duty to act without delay in diagnosing and treating their patients,
i.  The duty 10 rule out or (reat injuries or diseases that are serious or life threatening,
J.  Other duties which may come to light during discovery in this case.

26.  TRMC and its employces breached one or more of these duties in the care and
treatment of the Decedent.

27.  The Defendant’s acts or omissions as alleged herein were negligent, grossly
negligent and negligent per se.

28.  Asadirect and proximate result of the acts or omissions as alleged herein, the
Decedent suffered bodily injury, conscious pain and suffering, mental anguish, funeral expenses,
administration expenses and other recoverable damages.

29.  The Plaintiff is the appointed personal representative and executor of the Estate of
the Decedent, and is empowered to prosecute a civil action for all injuries and damages sustained
by the Decedent prior to her death pursuant to S.C. Code Anno. §15-5-90.

Jury Trial Demanded

30.  The Plaintiff demands a jury trial on all issues so triable.

WHEREFORE, the Plaintiff respectfully prays that this Honorable Court enter judgment
in his favor, that said judgment be for the amount of general, special, consequential or other
tecoverable damages that have been determined to have been sustained by the Decedent; that
said judgment include the fees and costs incurred in having to bring and prosecute this action to
the extent they may be recoverable; and that said judgment further include any such other,

further or different relief in his favor as may be deemed just and proper.

Page 4 of 5

8€0108€d08L0Z#3SYD - SYI1d NOWWOO - DHUNGIDNVHO - Wd 01:€ 60 BNV 8102 - 031134 ATIVOINOHLDI 13

ROA 063



Aupust 9, 2018
Hampton, South Carolina

<signature page to follow>

Respectfully submtted,

s/Marion C, Fairey, Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLC
49835 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444
bfairey(@fareylaw.com

s/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM
146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116

(803) 534-5091
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STATE OF SOUTH CAROLINA )
}oOINTHE COURT OF COMMON PLEAS

COUNTY OF ORANGEBURG } AN THE FIRST JUDICIAL CIRCULT
Malcolm E. Livingston, Jr., as ihe Personal ) Case No. 2018-CP-38-01038
Representative of the Estate of )
Rebecca E. Livingston )
) AMENDED SUMMONS
Plaintift, )
) SURVIVAL ACTION
\Z ) TORT CLAIMS ACT
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and Calhoun )
Counties )
)
Defendant. )

TO THE ABOVE-NAMED DEFENDANT:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a
copy of which is herewith served upon you, and to serve a copy of your Answer (o said Plaintiff
upon the subscriber at the law offices of The Fairey Law Firm, LLC, Post Office Box 661,
Hampton, South Carolina, 29924, within thirty (30) days after the service hereof, exclusive of the
date of service, and if you fail lo answer the Complaint within the time aforesaid, the Plaintiff in
this action will apply to the Court for the relief demanded in said Complaint, including the
rendering of judgment by default against you.

<signature page to follow>
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August 16, 2018
Hampton, South Carolina

Respectfully submitted,

s/Marion C. Tairey, Jr.

Marion C, Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

blaireyiw faiveylaw, com

s/Clyde C. Dean, Ir.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM
146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116-1405

(803) 534-5091
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG ) IN THE FIRST JUDICIAL CIRCUTT
Malcolm E. Livingston, Jr, as the Personal ) Case No. 2018-CP-38-01038
Representative of the Estate of )
Rebecca E. Livingston )
) AMENDED COMPLAINT
Plaintiff, )
) SURVIVAL ACTION
v, ) TORT CLAIMS ACT
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and Calhoun )
Counties )
)
Defendant. )

COMES NOW THE PLAINTIFF AND ALLEGES AS FOLLOWS:

1. The Plaintiff, Malcolm E. Livingston, Jr., is the personal representative of the
Estate of Rebecca E. Livingston.

Pa The Decedent, Rebecca E. Livingston, was a resident of Orangeburg County
during her life and at the time of her death and her estate is pending in Orangeburg County,
South Carolina.

3. The Defendant, the Regional Medical Center of Orangeburg and Calhoun

Countics (hereinafter “TRMC”) is a licensed healthcare facility, organized and existing under the

laws of South Carolina, that provides health care services including emergency room services in

Orangeburg, South Carolina.
4, TRMC is a quasi-governmental entity which is subject to suit under the South

Carolina Tort Claims Act, S.C. Code Anno. §15-78-10, et seq.

3 The most substantial acts complained of herein occurred in Orangeburg County,

South Carolina.
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6. The Plaintiit has attached the aftidavit of Bruce Janiak, MD, FACEP, FAAP,

pursuant to S. C. Code Anno. §15-36-100 as Exhibit 1 which is incorporated herein by reterence.

7. At all times relevant, TRMC, its physicians and health care workets, had a doctor-

patient relationship with the Decedent.

8. On August 12, 2016, the Decedent was involved in an automobile wreck on
Chesinut Street in Orangeburg County, South Carolina.

9. The Decedent was transported by ambulance from the scene of the wreck 1o
TRMC, where she was admitted to the Emergency Department at 12:45 p.m.

10.  The Decedent was examined by an employee of TRMC.

11.  Orders were given for Computed Tomography without contrast of her head,
cervical spine and lumbarsacral spine.

12.  The Decedent was diagnosed with back and neck sprain.

13.  Prior to her discharge, the Decedent complained of numbness in her lower
extremities and her family reported those complaints to TRMC personnel.

14.  The Decedent never ambulated while she was a patient in the TRMC Emergency
Department.

15.  The Decedent was removed from the hospital in a wheelchair and had to be
physically lifted into a vehicle upon discharge because she could not stand or ambulate on her
own,

16. Once at home, the Decedent’s numbness increased.

17.  In the middle of the night, the Decedent returned to the Emergency Department at
TRMC complaining of bi-lateral numbness in her lower extremities.

18. The attending physician ordered a MRI of the thoracic spine at 3:18 a.m.
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19. The Radiologist’s preliminary report, completed at 6:56 a.ny. of the MRI of the
thoracic spine noted extensive fluid collection compatible with iematoma throughout the
thoracic canal causing severe compression of the thoracic cord and ditfuse cord signal
abnormality.

20.  Emergent neurosurgical consultation and follow-up was recommended.

21.  The Decedent was transported by ambulance to a Level I trauma center in
Columbia on August 13, 2016 where she underwent emergent decompression surgery.

22.  Despile emergent decompression surgery, the Decedent underwent physical
therapy but never regained sensation in her lower extremities.

23.  The Decedent’s final diagnosis was paraplegia secondary to spinal cord injury.

24, The Decedent’s health continued to deteriorate and on May 7, 2018, Mrs,
Livingston died from her injuries.

25.  Atall times relevant, the Defendant and its employees owed the Decedent the

following duties:

a. The duty to diagnose and treat in accordance with the applicable standard of care;

b. The duty to protect the safety of their patients;

¢. The duty to order appropriate tests or examinations and to consider those tests and

examinations in making a proper diagnosis;
d. The duty to ensure patients are medically stable prior to their discharge;
e. The duty to inform patients (and their care providers) of test and exam results;
{.  The duty to act with professional competence;
g. The duty to do no harm to their patients;

h. The duty to act without delay in diagnosing and treating their patients,
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1. The duty to rule out or treat injuries or discases that are serious or lifc threatening,
j. Other duties which may come fo light during discovery i this casc.

26.  TRMC and its employees breached one or more of these duties in the care and
treatment of the Decedent.

27.  The Defendant’s acts or omissions as alleged herein were negligent, grossly
negligent and negligent per se.

28.  As adirect and proximate result of the acts or omissions as alleged herein, the
Decedent suffered bodily injury, conscious pain and suffering, mental anguish, funeral expenses,
administration expenses and other recoverable damages.

29.  The Plaintiff is the appointed personal representative and executor of the Estate of
the Decedent, and is empowered to prosecute a civil action for all injuries and damages sustained
by the Decedent prior to her death pursuant to S.C. Code Anno. §15-5-90.

Jury Trial Demanded

30.  The Plaintiff demands a jury trial on all issues so triable.

WHEREFORE, the Plaintiff respectfully prays that this Honorable Court enter judgment
in his favor, that said judgment be for the amount of general, special, consequential or other
recoverable damages that have been determined {o have been sustained by the Decedent; that
said judgment include the fees and costs incurred in having to bring and prosecute this action to
the extent they may be recoverable; and that said judgment further include any such other,

further or different relief in his favor as may be deemed just and proper.

<signature page to follow>
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August 16, 2018
Hampton, South Carolina

Respectfully submitted,

s/Marion C. Fairey, Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444
blatreyieinreylaw.com

s/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116
(803) 534-5091
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STATE OF SOUTH CAROLINA )
) INTHE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG ) IN THE FIRST JUDICIAL CIRCUIT
Malcolm E. Livingston, Jt., as the Personal ) Case No. 2018-CP-38-
Representative of the Estate of )
Rebecca E. Livingston )
) SUMMONS
Plaintiff, )
) (WRONGFUL DEATH)
V. ) (TORT CLAIMS ACT)
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and Calhoun )
Counties )
)
Defendant. )

TO THE ABOVE-NAMED DEFENDANT:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a
copy of which is herewith served upon you, and to serve a copy of your Answer to said Plaintiff
upon the subscriber at the law offices of The Fairey Law Firm, LLC, Post Office Box 661,
Hampton, South Carolina, 29924, within thirty (30) days after the service hcreof, exclusive of the
date of service, and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in
this action will apply to the Court for the relief demanded in said Complaint, including the
rendering of judgment by default against you.

<signature page to follow>
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August 9, 2018
Hampton, South Carolina

Respectfully submitted,

Marion C. Faircy, Jr,

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
{803) 943-6444
bfaireyv@laireylaw.cam

s/Clyde C. Dean, JIr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM
146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116-1405

(803) 534-5091
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STATE OF SOUTH CAROLINA )
} IN THE COURT OF COMMON PLEAS
COUNTY OF CRANGEBURG ) IN THE FIRST JUDICIAL CIRCUIT
Malcolm E. Livingston, Jr. as the Personal ) Case No. 2018-CP-38-
Representative of the Estate of )
Rebecca E. Livingston )
) COMPLAINT
Plaintiff, )
) WRONGFUL DEATH
\' ) (TORT CLAIMS ACT)
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and Calhoun )
Counties )
)
__ Defendant. )

COMES NOW THE PLAINTIFF AND ALLEGES AS FOLLOWS:

1. The Plaintiff, Malcolm E. Livingston, Jr., is the personal representative of the
Estate of Rebecca E. Livingston.

2. The Decedent, Rebecca E. Livingston, was a resident of Orangeburg County
during her life and at the time of her death and her estate is pending in Orangeburg County,
South Carolina.

3. The Defendant, the Regional Medical Center of Orangeburg and Calhoun

Counties (hereinafter “TRMC”) is a licensed healthcare facility, organized and existing under the

laws of South Carolina, that provides health care services including emergency room services in

Orangeburg, South Carolina.
4, TRMC is a quasi-governmental entity which is subject to suit under the South

Carolina Tort Claims Act, S.C. Code Anno. §15-78-10, et seq.

S. The most substantial acts complained of herein occurred i Orangeburg County,

South Carolina.
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6. Pursuant to S.C. Code Anno. §15-36-100(C)(1), the Plaintiff alleges that he has a
good faith belief that the statute of limitations may expire within ten (10) days of filing this
complaint and because of time constraints, the affidavit of an expert could not be prepared.

7. At all times relevant, TRMC, its physicians and health care workers, had a doctor-
patient relationship with the Decedent.

8. On August 12, 2016, the Decedent was involved in an automobile wreck on
Chestnut Street in Orangeburg County, South Carolina.

9. The Decedent was transported by ambulance from the scene of the wreck to
TRMC, where she was admitted to the Emergency Department at 12:45 p.m.

10.  The Decedent was examined by an employee of TRMC.

11.  Orders were given for Computed Tomography without contrast of her head,

cervical spine and lumbarsacral spine.

12.  The Decedent was diagnosed with back and neck sprain.

13.  Prior to her discharge, the Decedent complained of numbness in her lower
extremities and her family reported those complaints to TRMC personnel.

14, The Decedent never ambulated while she was a patient in the TRMC Emergency
Department.

15, The Decedent was removed from the hospital in a wheelchair and had to be
physically lifted into a vehicle upon discharge because she could not stand or ambulate on her
own.

16.  Once at home, the Decedent’s numbness increased.

17.  In the middle of the night, the Decedent returned to the Emergency Department at

TRMC complaining of bi-lateral numbness in her lower extremities.
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18 The attending physician ordercd a MR1 of the thoracic spine at 3:18 a.m.

19.  The Radiologist’s preliminary report, completed at 6:56 a.m. of the MRI of the
thoracic spine noted extensive fluid collection compatible with hematoma throughout the
thoracic canal causing severe compression of the thoracic cord and diffuse cord signal
abnormality.

20.  Emergent neurosurgical consultation and follow-up was recommended.

21.  The Decedent was transported by ambulance to a Level I trauma center in
Columbia on August 13, 2016 where she underwent emergent decompression surgery.

22.  Despite emergent decompression surgery, the Decedent underwent physical
therapy but never regained sensation in her lower extremities.

23.  The Decedent’s final diagnosis was paraplegia secondary to spinal cord injury.

24. The Decedent’s health continued to deteriorate and on May 7, 2018, Mrs.
Livingston died from her injuries.

25.  Atall times relevant, the Defendant and its employees owed the Decedent the

following duties:

a. The duty to diagnose and treat in accordance with the applicable standard of care;

b. The duty to protect the safety of their patients;

c. The duty to order appropriate tests or examinations and to consider those tests and

examinations in making a proper diagnosis,
d. The duty to ensure patients are medically stable prior to their discharge;
e. The duty to inform patients (and their care providers) of test and exam results;
f. The duty to act with professional competence;

g. The duty to do no harm to their patients;
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h. The duty to act without delay in diagnosing and freating their patients,
i. The duty to rule out or treat injuries or diseases that are serious or life threatening,
J. Other duties which may come to light during discovery in this case.

26.  TRMC and its employees breached one or more of these duties in the care and
treatment of the Decedent,

27.  The Defendant’s acts or omissions as alleged herein were negligent, grossly
negligent and negligent per se.

28.  As adirect and proximate result of the wrongful acts or omissions as alleged
herein, the Decedent died on or about May 7, 2018,

29.  Pursuant to S.C. Code Anno. §15-51-10, this action is brought on behalf of the
statutory beneficiaries of the Decedent for the pecuniary loss, mental shock and suffering,
wounded feelings, grief and sorrow, loss of companionship and deprivation of the use and
comfort of the Decedent’s society which was directly and proximately caused by the Defendant’s
acts or omissions alleged herein.

30.  The Plaintiff is the appointed personal representative and executor of the Estate of
the Decedent, and is empowered to prosecute a civil action for the wrongful death of the
Decedent pursuant to S.C. Code Anno. §15-51-20.

Jury Trial Demanded

31.  The Plaintiff demands a jury trial on all issues so triable.

WHEREFORE, the Plaintiff respectfully prays that this Honorable Court enter judgment
in his favor, that said judgment be for the amount of general, special, consequential or other
recoverable damages that have been determined to have been sustained by the Decedent; that

said judgment include the fees and costs incurred in having to bring and prosecute this action to
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the extent they may be recoverable; and that said judgment further include any such other,

further or different relief in her favor as may be deemed just and proper.

August 9,2018
Hampton, South Carolina

Respectfully submitted,

s/Marion C. Faitey, Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLL.C
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-0444
blawey{@laireylaw.com

s/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116
(803) 534-5091
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ATIVSINGYH LD

STATE OF SOUTH CAROLINA )
) INTHE COURT OF COMMON PLIEEAS
COUNTY OF ORANGEBURG ) IN THE FIRST JUDHKCIAL CIRCUIT 0
Malcolm E. Livingston. Jr., as the Personal ) Case No. 2018-CP-38-01038
Representative of the Estate of )
Rebecca E. Livingston )
) AMENDED SUMMONS
Plaintiff, )
) SURVIVAL ACTION
v. ) TORT CLAIMS ACT
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and Calhoun )
Counties )
)
Defendant. )

TO THE ABOVE-NAMED DEFENDANT:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a
copy of which is herewith served upon you, and to serve a copy of your Answer to said Plaintiff
upon the subscriber at the law offices of The Fairey Law Firm, LLC, Post Office Box 661,
Hampton, South Carolina, 29924, within thirty (30) days after the service hereof, exclusive of the
date of service, and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in
this action will apply to the Court for the relicf demanded in said Complaint, including the
rendering of judgment by default against you.

620108€d08102#3aSVD - SVITd NOWIWOD - DENFIDNYHO - WY S0:01 2L Bnv 8107 - a3
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Respectfully submitted,

s/Marion C. Fairey, 1.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444
Wfairevintaireylaw.com

s/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405
August 16, 2018 Orangeburg, South Carolina 29116-1405
Hampton, South Carolina (803) 534-5091

BE0108E4D8L0C#ISVD - SYITd NOWWOD - DdNGIONYHO - WY G0:0L 2L By 8L0Z - 33714 ATIWDINOM LD3T13

Page 2 of 2

ROA 080



STATE OF SOUTH CAROLINA
COUNTY OF ORANGEBURG
Malcolm E. Livingston, Jr. as the Personal
Representative of the Estate of
Rebecca E. Livingston
Plaintiff,

V.
The Regional Medical Center of
Orangeburg and Calhoun

Counties

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
IN THE FIRST JUDICIAL CIRCUIT

Case No. 2018-CP-38-01039

AMENDED COMPLAINT

WRONGFUL DEATH
(TORT CLAIMS ACT)
(JURY TRIAL DEMANDED)

COMES NOW THE PLAINTIFF AND ALLEGES AS FOLLOWS:

1. The Plaintiff, Malcolm E, Livingston, Jr., is the personal representative of the

Estate of Rebecca E. Livingston.

2. The Decedent, Rebecca E. Livingston, was a resident of Orangeburg County

during her life and at the time of her death and ber estate is pending in Orangeburg County,

South Carolina.

3 The Defendant, the Regional Medical Center of Orangeburg and Calhoun

Counties (hereinafter “TRMC”) is a licensed healthcare facility, organized and existing under the

laws of South Carolina, that provides health care services including emergency room services in

Orangeburg, South Carolina.

4, TRMC is a quasi-governmental entity which is subject to suit under the South

Carolina Tort Claims Act, S.C. Code Anno. §15-78-10, et seq.

5. The most substantial acts complained of herein occurred in Orangeburg County,

South Carolina.
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0. The Plaintiff has attached the affidavit ol Bruce laniak, MD, FACEP, FAAP,
pursuant to S. C, Code Anno. §15-36-100 as Exhibit | which is incorporated herein by reference.

7. At all times relevant, TRMC, its physicians and health care workers, had a doctor-
patient relationship with the Decedent.

&. On August 12, 2016, the Decedent was involved in an automobile wreck on

Chestnut Street in Orangeburg County, South Carolina.

9. The Decedent was (ransported by ambulance from the scene of the wreck to
TRMC, where she was admitted to the Emergency Department at 12:45 p.m.

10.  The Decedent was examined by an employee of TRMC.

11.  Orders were given for Computed Tomography without contrast of her head,
cervical spine and lumbarsacral spine.

12.  The Decedent was diagnosed with back and neck sprain.

13.  Prior to her discharge, the Decedent complained of numbness in her lower
extremities and her family reported those complaints to TRMC personnel.

14.  The Decedent never ambulated while she was a patient in the TRMC Emergency
Department,

15. The Decedent was removed from the hospital in a wheelchair and had to be
physically lifted into a vehicle upon discharge because she could not stand or ambulate on her
own.

16. Once at home, the Decedent’s numbness increased.

17. In the middle of the night, the Decedent returned to the Emergency Department at
TRMC complaining of bi-lateral numbness in her lower extremities.

18  The attending physician ordered a MRI of the thoracic spine at 3:18 a.m.
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19.  The Radiologist’s preliminary report, completed at 6:56 a.m. of the MR of the
thoracic spine noted extensive fluid collection compatible with hematoma throughout the
thoracic canal causing severe compression of the thoracic cord and diffuse cord signal
abnormality.

20.  Emergent neurosurgical consultation and follow-up was recommended.

21, The Decedent was transported by ambulance to a Level T trauma center in
Columbia on August 13, 2016 where she underwent emergent decompression surgery.

22.  Despite emergent decompression surgery, the Decedent underwent physical
therapy but never regained sensation in her lower extremities.

23.  The Decedent’s final diagnosis was paraplegia secondary to spinal cord injury.

24, The Decedent’s health continued to deteriorate and on May 7, 2018, Mrs,
Livingston died from her injuries.

25. At all timmes relevant, the Defendant and its employees owed the Decedent the

following duties:

a. The duty to diagnose and treat in accordance with the applicable standard of care;

b. The duty to protect the safety of their patients;

c¢. The duty to order appropriate tests or examinations and to consider those tests and

examinations in making a proper diagnosis;
d. The duty to ensure patients are medically stable prior to their discharge;
e. The duty to inform patients (and their care providets) of test and exam results;
f. The duty to act with professional competence;
g. The duty to do no harm to their patients;

h. The duty to act without delay in diagnosing and treating their patients,
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i. The duty to rule out or treat injurics or diseases that are setious or life threatening,
j.  Other duiies which may come to light during discovery in this case.

26,  TRMC and its employees breached one or more of these dutics in the care and
treatment of the Decedent.

27. The Defendant’s acts or omissions as alleged herein were negligent, grossly
negligent and negligent per se.

28. As a direct and proximate result of the wrongful acts or omissions as alleged
herein, the Decedent died on or about May 7, 2018.

29.  Pursuant to S.C. Code Anno. §15-51-10, this action is brought on behalf of the
statutory beneficiaries of the Decedent for the pecuniary loss, mental shock and suffering,
wounded feelings, grief and sorrow, loss of companionship and deprivation of the use and
comfort of the Decedent’s society which was directly and proximately caused by the Defendant’s
acts or omissions alleged herein.

30.  The Plaintiff is the appointed personal representative and executor of the Estate of
the Decedent, and is empowered to prosecute a civil action for the wrongful death of the
Decedent pursuant to S.C. Code Anno. §15-51-20.

Jury Trial Demanded

31.  The Plaintiff demands a jury trial on all issues so (riable.

WHEREFORE, the Plaintiff respectfully prays that this Honorable Court enter judgment
in his favor, that said judgment be for the amount of general, special, consequential or other
recoverable damages that have been determined to have been sustained by the Decedent; that

said judgment include the fees and costs incurred in having to bring and prosecute this action to
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the extent they may be recoverable; and that said judgment further include any such other,

further or different relief in her favor as may be deemed just and proper.

August 16, 2018
Hampton, South Carolina

Respectfully submitted,

s/Marion C. Fairey, Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

biaireyilaireylaw .com

$/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116
(803) 534-5091
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STATE OF SOUTH CAROLINA
COUNTY OF ORANGEBURG
Malcolm E. Livingston, Jr., as the Personal
Representative of the Estate of
Rebecca E. Livingston
Plaintiff,

\Z
The Regional Medical Center of
Orangcburg and Calhoun

Counties

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
IN THE FIRST JUDICIAL CIRCUT

Case No. 2018-CP-38-01039

AMENDED SUMMONS
(WRONGFUL, DEATH)
(TORT CLAIMS ACT)
(JURY TRIAL DEMANDED)

TO THE ABOVE-NAMED DEFENDANT:

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a
copy of which is herewith served upon you, and to serve a copy of your Answet to said Plaintiff
upon the subscriber at the law offices of The Fairey Law Firm, LLC, Post Office Box 661,
Hampton, South Carolina, 29924, within thirty (30) days after the service hereof, exclusive of the
date of service, and if you fail to answer the Complaint within the time aforesaid, the Plaintiff in
this action will apply to the Court for the relief demanded in said Complaint, including the
rendering of judgment by default against you.

<signature page to follow>
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August 16, 2018
Hampton, South Carolina

Respectiully submitied,

s/Marion C. Fairey, Ir.

Marion C. Fatrey, Jt.

THE FAIREY LAW FIRM, LL.C
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

blaireyieaireyvlaw com

s/Clyde C. Dean, Jr.

Clyde C. Dean, Jr.

THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116-1405
(803) 534-5091
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STATE OF SOUTH CAROLINA )
} IN THE COURT OF COMMON PLLEAS
COUNTY OF ORANGEBURG ) IN THE FIRST JUDICIAL CIRCUIT
Malcolm E. Livingston, Jr. as the Personal } Case No. 2018-CP-38-01039
Representative of the Estate of )
Rebecca E. Livingston )
) AMENDED COMPLAINT
Plaintiff, )
) WRONGFUL DEATH
V. ) (TORT CLAIMS ACT)
) (JURY TRIAL DEMANDED)
The Regional Medical Center of )
Orangeburg and Calhoun )
Countics )
)
Defendant. )

COMES NOW THE PLAINTIFF AND ALLEGES AS FOLLOWS:

1. The Plaintiff, Malcolm E. Livingston, Jr., is the personal representative of the
Estate of Rebecca E. Livingston.

2. The Decedent, Rebecca E. Livingston, was a resident of Orangeburg County
during her life and at the time of her death and her estate is pending in Orangeburg County,
South Carolina.

3, The Defendant, the Regional Medical Center of Orangeburg and Calhoun

Counties (hereinafter “TRMC?™) is a licensed healthcare facility, organized and existing under the

laws of South Carolina, that provides health care services including emergency room services in

Orangeburg, South Carolina.
4. TRMC is a quasi-governmental entity which is subject to suit under the South

Carolina Tort Claims Act, S.C. Code Anno. §15-78-10, et seq.

5. The most substantial acts complained of herein occurred in Orangeburg County,

South Carolina.
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6. The Plaintift has atlached the affidavit of Brace Janjak, MD, FACEP, FAAPD,
pursuant to S. C. Code Anno. §15-36-100 as Exhibit | which is incorparated herein by reference.

7. At all {imes relevant, TRMC, its physicians and health care workers, had a doctor-
patient relationship with the Decedent.

8. On August 12, 2016, the Decedent was involved in an automobile wreck on
Chesinut Street in Orangeburg County, South Carolina.

9. The Decedent was transported by ambulance from the scene of the wreck to
TRMC, where she was admitted to the Emergency Department at 12:45 p.m.

10.  The Decedent was examined by an employee of TRMC.

11.  Orders were given for Computed Tomography without contrast of her head,
cervical spine and lumbarsacral spine.

12.  The Decedent was diagnosed with back and neck sprain.

13.  Prior {o her discharge, the Decedent complained of numbness in her lower
extremities and her family reported those complaints to TRMC personncl.

14.  The Decedent never ambulated while she was a patient in the TRMC Emergency
Department.

15.  The Decedeni was removed from the hospital in a wheelchair and had to be
physically lifted into a vehicle upon discharge because she could not stand or ambulate on her
own.

16. Once at home, the Decedent’s numbness increased.

17. In the middle of the night, the Decedent returned to the Emergency Department at
TRMC complaining of bi-lateral numbness in her lower extremities.

18.  The attending physician ordered a MRI of the thoracic spine at 3:18 a.m.
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19.  The Radiologist’s preliminary report, completed at 6:56 a.m. of the MRT of the
thoracic spine noted extensive fluid collection compatible with hematoma throughout the
thoracic canal causing severe compression of the thoracic cord and diffuse cord signal
abnormality.

20.  Emergent neurosurgical consultation and follow-up was recommended.

21.  The Decedent was transported by ambulance to a Level [ trauma center in
Columbia on August 13, 2016 where she underwent emergent decompression surgery.

22.  Despite emergent decompression surgery, the Decedent underwent physical
therapy but never regained sensation in her lower extremities.

23.  The Decedent’s [inal diagnosis was paraplegia secondary to spinal cord injury.

24, The Decedent’s health continued to deteriorate and on May 7, 2018, Mrs.
Livingston died from her injuries.

25. At all times relevant, the Defendant and its employees owed the Decedent the
following duties:

a. The duty to diagnose and treat in accordance with the applicable standard of care;

b. The duty to protect the safety of their patients;

c¢. The duty to order appropriate lests or examinations and to consider those tests and
examinations in making a proper diagnosis;

d. The duty to ensure patients are medically stable prior to their discharge;

e. The duty to inform patients (and their care providers) of test and exam results;

f. The duty to act with professional competence;

g. The duty to do no harm to their patients;

h. The duty to act without delay in diagnosing and treating their patients,
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i. The duty to rule out or treat injuries or diseases that are serious or life threatening,
j.  Other duties which may come to light during discovery in this case.

26.  TRMC and its employees breached one or more of these duties in the care and
treatment of the Decedent.

27. The Defendant’s acts or omissions as alleged hercin were negligent, grossly
negligent and negligent per se.

28.  As adirect and proximate result of the wrongful acts or omissions as alleged
herein, the Decedent died on or about May 7, 2018.

29.  Pursuant to S.C. Code Anno. §15-51-10, this action is brought on behalf of the
statutory beneficiaries of the Decedent tor the pecuniary loss, mental shock and suffering,
wounded feelings, grief and sorrow, loss of companionship and deprivation of the use and
comfort of the Decedent’s society which was directly and proximately caused by the Defendant’s
acts or omissions alleged herein.

30.  The Plaintiff is the appointed personal representative and executor of the Estate of
the Decedent, and is empowered to prosecute a civil action for the wrongful death of the
Decedent pursuant to S.C. Code Anno. §15-51-20.

Jury Trial Demanded

31.  The Plaintiff demands a jury trial on all issues so triable.

WHEREFORE, the Plaintiff respectfully prays that this Honorable Court enter judgment
in his favor, that said judgment be for the amount of general, special, consequential or other
recoverable damages that have been determined to have been sustained by the Decedent; that

said judgment include the fees and costs incurred in having to bring and prosecute this action to
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the extent they may be recoverable; and that said judgment further include any such other,

further or different relief in her favor as may be deemed just and proper.

August 16,2018
Hampton, South Carolina

Respectfully submitted,

s/Marion C. Fairey, Jr.
Marion C. Fairey, Jr.

THE FAIREY LAW FIRM, LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

s/Clyde C. Dean, Jr.

‘Clyde C. Dean, Jr.

THE DEAN LAW FIRM

146 Centre Street

Post Office Box 1405

Orangeburg, South Carolina 29116
(803) 534-5091
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STATE O SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG )

Malcolm E. Livingston, Jr., as the Personal C/A No.: 2018-CP-38-01036
Representative of the Estate of Rebecca I
Livingston,
Plaintiff,
ANSWER OF DEFENDANT
_VS_

The Regional Medical Center of Orangeburg and
Calhoun Counties,

Defendants.

N N N s e N et N N e Nt N

The Defendant, The Regional Medical Center of Orangeburg and Calhoun Counties
hereinafter (TRMC), answers the Complaint of plaintiff as follows:

1. TRMC denies all allegations contained in the Complaint unless specifically admitted,
qualified, or explained.

2. The allegations contained in paragraphs 1, and 2 of the Complaint are not directed toward
this defendant and are denied.

3. Defendant admits the allegations contained in paragraphs 3 and 4 of the Complaint and
asserts TRMC is a governmental healthcare facility.

4. Theallegations contained in paragraph 5 of the Complaint state Jegal conclusions to which
no response is required.

5. Defendant denies the allegations contained in paragraph 6 of the Complaint and demands
strict proof thereof.

6. The allegations contained in paragraph 7 of the Complaint state legal conclusions to which

H3d ATTVDINCYHLO3NZ
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no response is required.

7. Defendant denics the allegations contained in paragraphs 8,9, 10, 11,12, 13, 14,15, 16,
17. 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, and 29 of the Complaint and demands strict proof
thereof.

8. The allegations contained in paragraph 30 the Complaint state legal conclusions to which
no response 1s required.

FOR A SECOND DEFENSE

9. The defendant reiterates and realleges the allegations of paragraphs 1 through 8 above as
if repeated herein verbatim.

10. Defendant asserts that all times relevant to the Complaint its ecmployees wete in
compliance with the applicable standard of care and defendant asserts its employees did not deviate
at any time from the standard of care and the treatment of plaintiff. Defendant further asserts that
all supervision, staffing, training and medical equipment available to staft fully conformed to and
was in full compliance with the applicable standard of care. Therefore, plaintiff is barred from
recovery against the defendant for the allegations contained in the Complaint.

FOR A THIRD DEFENSE

1. Defendant reiterates and rcalleges the allegations contained in paragraphs | through 10
of this Answer as if realleged herein verbatim,

12. Defendant is a governmental entity as contemplated by the South Carolina Tort Claims
Act, and it hereby asserts all defenses afforded it by the South Carolina Tort Claims Act, §15-78-10,
et seq., Code of Laws of South Carolina, whether or not specifically or separately pleaded herein,
including §15-78-60 and all subparts.

FOR A FOURTH DEFENSE
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13, Defendant reiterates and realleges the allegations contained in paragraphs 1 through 12
of this Answer as il realleged herein verbatim,

14. Defendant asserts it is not liable for any conduct constituting the excrcise of judgement
or discretion, pursuant to §15-78-60(5) Code of Laws of South Carolina.

FOR A FIFTH DEFENSE

15. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 14
of this Answer as il realleged herein verbatim.

16. Defendant asserts it is entitled to an Order of this Court limiting plaintiff’s recovery, if
any, to thosc actual damages set forth in §15-78-120(a)(1), Code of Laws of South Carolina,
Plaintiff is not entitled to punitive damages as to this defendant.

FOR A SIXTH DEFENSE

I7. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 16
of this Answer as if realleged herein verbatim.

18. Defendant asserts that plaintiff's injuries and damages were proximately caused by the
sole negligence of the plaintiff, including; failing to give a proper medical history, failure to exercise
due care, tailing to follow medical/health advice and in other acts proven through discovery, which
serves as a complete bar to recovery in this action.

FOR A SEVENTH DEFENSE

19. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 18
of this Answer as if realleged herein verbatim.

20. Defendant asserts any injuries or damages sustained by the plaintiff, which are denied,
were a direct and proximate result of the negligence, gross negligence, recklessness, willulness, and

wantonness of the plaintiff, which is greater than any negligence of the defendant (which is
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specifically denied). Defendant asserts that if it was equally or more negligent than plaintift, which
is denicd, the amount of damages, il any, must be reduced in proportion to the amount ol plaintif s
negligence.
FOR AN EIGHTH DEFENSE

21. Defendant reiterates and realleges the allegations contained in paragraphs | through 20
of this Answer as if realleged herein verbatim.

22. Plaintiff is barred from recovery for the responsibility or duty including but not limited
to supervision, protection, control, confinement, or custody of any student, patient, prisoner, inmate,
or client of any governmental entity pursuant to S. C. Code Ann. §15-78-60 (25).

FOR A NINTH DEFENSE

23. Defendant reiterates and realleges the allegations contained in paragraphs | through 22
of this Answer as if realleged herein verbatim

24, Defendant asserts plainti(fs injuries, if any, were the direct and proximate result of the
natural disease process and defendant, therefore, is not liable to plaintiff,

FOR A TENTH DEFENSE

25. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 24
of this Answer as if realleged herein verbatim.

26, Defendant is not liable for the actions of a non-employee pursuant to S, C. Code Ann.
§15-78-60 (20).

FOR AN ELEVENTH DEFENSE

27. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 26
of this Answer as if realleged herein verbatim.

28. Defendant asserls to the extent plaintiff’s decedent suffered a compensable injury from
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a course of medical treatment that was in any way negligent, that Plaintiff was at least cqually

negligent as Defendant, which is denied and as such is barred from recovery under the doctrine of

comparative negligence.
FOR A TWELFTH DEFENSE

29. Defendant reiterates and reallcges the allegations contained in paragraphs 1 through 28
of this Answer as if realleged herein verbatim.

30. Plaintiff asserts that in his complaint that third parties, not under the control of the
defendant caused plaintiff’s decedent’s injuries leading up to death. To the extent plaintift may
prove this negligence at trial, defendant asserts it cannot be liable for any negligence of the third
party not under its control.

FOR A THIRTEENTH DEFENSE

31. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 30
of this Answer as if realleged herein verbatim.

32. Defendant asserts it is entitled to a special verdict pursuant to S.C. Code of Laws Ann.
§ 15-78-100 (¢).

FOR A FOURTEENTH DEFENSE

33. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 32
of this Answer as if realleged herein verbatim.

34. Defendant asserts plaintiff’s claims are barred by the defenses of intervening cause
and superseding cause not under the confrol of defendant TRMC

FOR A FIFTEENTH DEFENSE

35. Defendant reiterates and realleges the allegations contained in paragraphs | through 34

of this Answer as if realleged herein verbatim.
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36, Defendant TRMC denies Hability based upon a lack of foresceabilty
FOR A SIXTEENTH DEFENSE

37. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 36
of this Answer as if realleged herein verbatim.

38. Defendant denies liability to plaintiff in this action. Plaintiff has also made allegations
against third parties not under the control or direction of defendant. Defendant while asserting it is
not at any fault in this matter, asserts it is less than fifty (50%) fault if’ determined by the
apportioning jury. Defendant asserts it is not subject to joint and several liability. Defendant asserts
it is entitled to all remedies, special verdicts and rights as contained in 8.C. Code of Laws. Ann.
Section 15-38-10, et. seq., specifically including Section 15-38-15.

FOR A SEVENTEENTH DEFENSE

39. Defendant reiterates and realleges the allegations contained in paragraphs | through 38
of this Answer as if realleged herein verbatim.

40. Defendant asserts that it is entitled to an Order dismissing this action pursuant to S.C.
Code § 15-36-100, for the failure ol the plaintiff to file an affidavit of an expert with the Complaint
attesting to negligence on the part of defendant

FOR AN EIGHTEENTH DEFENSE

41, Defendant reiterates and realleges the allegations contained in paragraphs 1 through 40
of this Answer as if realleged herein verbatim.

42. Defendant asserts that plaintiff’s claims may be time-barred as being brought outside the
applicable statute of limitations contained in S. C. Code Ann., §15-78-110 as plaintiff has not filed
a verified claim,

WHEREFORE, defendant requests the Court inquirc into the matiers herein, dismiss

—_
.
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plaintiff's Complaint with prcjudice and with costs and grant such other and further relief as this

Conrt may deem just and proper.,

Bamberg, S.C.

September 19, 2018

MICHALL C. TANNER, L. 1..CC.

By: s/iMichael C. Tanner

Michael C. Tanner, SC Bar 12424
P.O. Box 1061

Bamberg, S.C. 29003

(803) 245-9153

Fax: (803) 245-9154
michaelctannerliciwbellsouth.net
Attorney for defendant TRMC
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIRST IUDICIAL CIRCUIT
COUNTY OF ORANGEBURG )

Malcolm L. Livingston, Jr., C7A No.: 2018-CP-38-01036
Plaintift,
~V$- AMENDED

ANSWER OF DEFENDANT
The Regional Medical Center of Orangeburg and
Calhoun Counties,

Defendants,

The Defendant, The Regional Medical Center of Orangeburg and Calhoun Counties
hereinafter (TRMC), answers the Complaint of plaintiff as follows:

.. TRMC denies all allegations contained in the Complaini unless specifically admitted,
qualified, or explained.

2. The allegations contained in paragraphs 1, and 2 of the Complaint are not directed toward
this defendant and are denied.

3. Defendant admits the allegations contained in paragraphs 3 and 4 of thec Complaint and
asserts TRMC is a governmental healthcare facility.

4. The allegations contained in paragraph 5 of the Complaint state legal conclusions to which
no response is required.

5. Defendant denies the allegations contained in paragraph 6 of the Complaint and demands
strict proof thereof.

6. The allegations contained in paragraph 7 of the Complaint state legal conclusions 1o which

no response is required.

3373

TIVOINOHELSE

T4 A

n

9£0108EdO8L0OZHISYO - SYITd NOWWOD - DUNGIDNYHO - WY L1136 219G 8L0Z - G

ROA 100



7. Defendant denics the allegations contained in paragraphs 8, 9. 10, 11,12, 13, 14, 15, 16,

17,18, 19, 20, 21, 22, 23, 24, 25,

o

thereol.
8. The allegations contained in paragraph 30 the Complaint state legal conclusions to which
no responsc is required.

FOR A SECOND DEFENSE

9. The defendant reiterates and realleges the allegations of paragraphs I through 8 above as
if repeated herein verbatim.

10. Defendant asserts that all times relevant to the Complaint its employees were in
compliance with the applicable standard of care and defendant asserts its employees did not deviate
at any time from the standard of care and the weatment of plaintiff. Defendant further asserts that
all supervision, staffing, training and medical equipment available to staff fully conformed to and
was in full compliance with the applicable standard of care. Therefore, plaintiff is barred from
recovery against the defendant for the allegations contained in the Complaint.

FOR A THIRD DEFENSE

I'l. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 10
of this Answer as if realleged herein verbatim.

12. Defendant is a governmental entity as contemplated by the South Carolina Tort Claims
Act, and it hereby asserts all defenses afforded it by the South Carolina Tort Claims Act, §15-78-10,
et seq., Code of Laws of South Carolina, whether or not specifically or separately pleaded herein,
including §15-78-60 and all subparts.

FOR A FOURTH DEFENSE

13. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 12

6, 27, 28, and 29 of the Complaint and demands strict proof
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of this Angwer as if realleged herein verbatim.
14. Defendant asserts it is not liable for any conduct constituting the exercise of judgement
or discretion, pursuant to §15-78-60(5) Code of Laws of South Carolina.
FOR A I'NFI'1]1 DEFENSE
15. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 14

of this Answer as if realleged herein verbatim.

16. Defendant asserts it is entitled to an Order of this Court limiting plaintiff’s recovery, if

any, to those actual damages set forth in §15-78-120(a)(1), Code of Laws of South Carolina.
Plaintiff is not entitled to punitive damages as to this defendant.

FOR A SIXTH DEFENSE

17. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 16
of this Answer as if realleged herein verbatim,

I8. Defendant asserts that plaintiff's injurics and damages were proximately caused by the
sole negligence of the plaintiff, including; failing to give a proper medical history, failure to excrcise
due care, failing to follow medical/health advice and in other acts proven through discovery, which
serves as a complete bar to recovery in this action.

FOR A SEVENTH DEFENSE

19, Defendant reiterates and realleges the allegations contained in paragraphs 1 through 18
of this Answer as if realleged herein verbatim.

20. Defendant asserts any injuries or damages sustained by the plaintiff, which are denied,
were a direct and proximate result of the negligence, gross negligence, recklessness, wilfulness, and

wantonness of the plaintiff, which is greater than any negligence of the defendant (which is

specifically denied). Defendant asserts that if it was equally or more negligent than plaintiff, which
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is denied, the amount of damages, iF any, must be reduced in proportion to the amonnt of plaintidi’s
neghgence.
FOR AN EIGHTH DEFENSE

21. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 20
of this Answer as ifrealleged herein verbatim.

22. Plaintiff is barred from recovery for the responsibility or duty including but not limited
to supervision, protection, control, confinement, or custody of any student, patient, prisoner, inmate,
ot client of any governmental entity pursuant to S. C. Code Ann. §15-78-60 (25).

FOR A NINTH DEFENSE

23. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 22
of this Answer as if realleged herein verbatim

24, Defendant asserts plaintiff’s injuries, if any, were the direct and proximate result of the
natural disease process and defendant, therelore, is not liable to plaintiff.

FOR A TENTH DEFENSE

25, Defendant reiterates and realleges the allegations contained in paragraphs 1 through 24
of this Answer as if realleged herein verbatim.

26. Defendant is not liable for the actions of a non-employee pursuant to S. C. Code Ann.
§15-78-60 (20).

FOR AN ELEVENTH DEFENSE

27. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 26
of this Answer as if realleged herein verbatim.
28. Defendant asserts to the extent plaintiff’s decedent suffered a compensable injury from

a course of medical treatment that was in any way negligent, that Plaintiff was at least equally
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negligent as Defendant, which is denicd and as such is barred from recovery under the doctrine of

comparative negligence.
FOR A TWELFTH DEFENSE

29, Defendant reiterates and realicges the allegations contained in paragraphs 1 through 28
of this Answer as if realleged herein verbatim.

30. Plaintiff asserts that in his complaint that third parties, not under the control of the
defendant caused plaintif’s decedent’s injuries leading up to death. To the extent plaintitf may
prove this negligence at trial, defendant asserts it cannot be Hable for any negligence of the third
party not under its control.

FOR A THIRTEENTH DEFENSE

31. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 30
of this Answer as if realleged herein verbatim,

32. Defendant asserts it is entitled to a special verdict pursuant to S.C. Code of Laws Ann.
§ 15-78-100 ( c).

FOR A FOURTEENTH DEFENSE

33. Defendant reiterates and realleges the allegations contained in paragraphs [ through 32
of this Answer as if rcalleged herein verbatim.

34, Defendant asserts plaintiff’s claims are barred by the defenses of intervening cause
and superseding cause not under the control of defendant TRMC

FOR A FIFTEENTH DEFENSE

35. Defendant reiterates and rcalleges the allegations contained in paragraphs 1 through 34
of this Answer as il realleged hierein verbatim.

36. Defendant TRMC denies liability based upon a lack of foreseeabilty.
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FOR A SIXTEENTH DEFENSE

37. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 36
of this Answer as if realleged herein verbatim.

38. Defendant denies liability to plaintiff in this action. Plaintiff has also made allegations
against third partics not under the control or direction ot defendant. Defendant while asserting 1t is
not at any fault in this matter, asserts it is less than fifty (50%) fault if determined by the
apportioning jury. Defendant asserts it is not subject to joint and several liability. Defendant assetts
it is entitled to all remedies, special verdicts and rights as contained in S.C. Code of Laws. Ann.
Section 15-38-10, et. seq., specifically including Section [5-38-15.

FOR A SEVENTEENTH DEFENSE

39. Defendant reiterates and realleges the allegations contained in paragraphs | through 38
of this Answer as if realleged herein verbatim.

40. Dcfendant asserts that il is entitled to an Order dismissing this action pursuant to S.C.
Code § 15-36-100, for the failure of the plaintifl (o file an affidavit of an expert with the Complaint
attesting to negligence on the part of defendant

FOR AN EIGHTEENTH DEFENSE

41. Defendant reiterates and realleges the allegations contained in paragraphs [ through 40
of this Answer as if realleged herein verbatim.

42. Defendant asserts that plaintiff’s claims may be time-barred as being brought outside the
applicable statute of limitations contained in S. C. Code Ann., §15-78-110 as plaintiff has not filed
a verified claim,

WHEREFORE, defendant requests the Court inquire into the matters herein, dismiss

plaintiff’s Complaint with prejudice and with costs and grant such other and further relief as this
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Court may deem just and proper

Bamberg, S.C.

October 12, 2018

MICHALL C. TANNER, .. L.C.

By: seMichael C daniet:

Michael C. Tanner. SC Bar 12424
P.0. Box 1061

Bamberg, S.C. 29003

(803) 245-9153

Fax: (803) 245-9154
michaelctanner!lerobellsouth.net

Attomey for defendant TRMC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG )
Malcolm E. Livingston, Ir., C/A No.: 2018-CP-38-01036
PlaintifT,

ANSWER OF DEFENDANT

)
)
)
)
~V§- )
) TO AMENDED COMPLAINT
)
)
)
)
)

The Regional Mcdical Center of Orangeburg and
Calhoun Countics,

Defendants.

The Defendant, The Regional Medical Center of Orangeburg and Calhoun Counties
hereinafter (TRMC), answers the Complaint of plaintiff as follows:

I. TRMC denics all allegations contained in the Complaint unless specifically admitted,
qualified, or explained.

2. The allegations contained in paragrapls 1, and 2 of the Complaint are not directed toward
this defendant and are denied.

3. Defendant admits the allegations contained in paragraphs 3 and 4 of the Complaint and
asserts TRMC is a governmental healthcare facility.

4. Theallegations contained in paragraph 5 ofthe Complaint state legal conclusions to which
no response is required.

5. Defendant denies the allegations contained in paragraph 6 of the Complaint and demands

strict proof thereof.

6. The allegations conlained in paragraph 7 of the Complaint state legal conclusions to which

no response is required.
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7. Dcfendant denics the allegations contained in paragraphs 8, 9, 10, 11, 12,13, 14, 15, 16,
17,18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, and 29 of the Complainl and demands strict prool’
thereof.

8. The allegations contained in paragraph 30 the Complaint state legal conclusions to which
10 response is required.

FOR A SECOND DEFENSE

9. The defendant reiterates and realleges the allegations of paragraphs 1 through 8 above as
if repeated herein verbatim.

10. Defendant asserts that all times rclevant to the Complaint its employees were in
compliance with the applicable standard of care and defendant asserts its employees did not deviate
at any time from the standard of care and the treatment of plaintiff. Defendant further asserts that
all supervision, staffing, training and medical equipment available to staff fully conformed to and
was in full compliance with the applicable standard of care. Therefore, plaintiff is barred from
recovery against the defendant for the allegations contained in the Complaint.

FOR A THIRD DEFENSE

11. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 10
of this Answer as if realleged herein verbatim.

12. Defendant is a governmental entity as contemplated by the South Carolina Tort Claims
Act, and it hereby asserts all defenses afforded it by the South Carolina Tort Claims Act, §15-78-10,
et seq., Code of Laws of South Carolina, whether or not specifically or separately pleaded herein,
including §15-78-60 and all subparts.

FOR A FOURTH DEFENSE

13. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 12
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of this Answer as il realleged herein verbatim,

14, Defendant agserts it is not liable for any conduct constituting the exercise of judgement
or discretion, pursuant to §15-78-60(5) Code of Laws of South Carolina.

FOR A FIFTH DEFENSE

15. Detfendant reiterates and realleges the allegations contained in paragraphs 1 through 14
of this Answer as if realleged herein verbatim.

16. Defendant asserts it is entitled to an Order of this Court limiting plaintiff’s recovery, if
any, to those actual damages set forth in §15-78-120(a)(1), Code of Laws of South Carolina,

Plaintiff is not entitled to punitive damages as to this defendant.

FOR A SIXTH DEFENSE

17. Defendant reiterates and realleges the allegations contained in paragraphs I through 16
of this Answer as if realleged herein verbatim.

18. Defendant asserts that plaintiff's injuries and damages were proximately caused by the
sole negligence of the plaintiff, including; failing to give a proper medical history, failure to exercise
due care, failing to follow medical/health advice and in other acts proven through discovery, which
serves as a complete bar to recovery in this action.

FOR A SEVENTH DEFENSE

19. Defendant reiterates and realleges the allegations contained in paragraphs [ through 18
of this Answer as if realleged herein verbatim,

20. Defendant asserts any injurics or damages sustained by the plaintiff, which are denied,
were a direct and proximate result of the negligence, gross negligence, recklessness, wiltulness, and
wantomness of the plaintiff, which is greater than any negligence of the defendant (which is

specifically denied). Defendant asserts that if it was equally or more negligent than plaintiff, which
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is denied. the amount of damages. it any, must be reduced in proportion to the amount of plaintitT's
negligence.
FOR AN EIGHTH DEFENSE

21. Defendant reiterates and realleges the allegations contained in paragraphs | through 20
of this Answer as if realleged herein verbatim.

22. Plaintiff is barred from recovery for the responsibility or duty including but nof limited
to supervision, protection, control, confinement, or custody of any student, patient, prisoner, inmate,
or client of any governmental entity pursuant to S. C. Code Ann. §15-78-60 (25).

FOR A NINTH DEFENSE

23. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 22
of this Answer as if realleged herein verbatim

24. Dcfendant asserts plaintiff’s injuries, if any, were the direct and proximate resuit of the
natural disease process and defendant, therefore, is not liable to plaintift.

FOR A TENTH DEFENSE

25. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 24
of this Answer as if rcalleged herein verbatim.

26. Defendant is not liable for the actions of a non-employee pursuant to S. C. Code Ann.
§15-78-60 (20).

FOR AN ELEVENTH DEFENSE

27. Defendant teiterates and realleges the allegations contained in paragraphs 1 through 26
of this Answer as if realleged herein verbatim.
28. Defendant asserts to the extent plaintiff’s decedent suffered a compensable injury from

a course of medical treatment that was in any way negligent, that Plaintiff was at least equally
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negligent as Defendant, which is denied and as such is barred from recovery under the doctrine of
comparative negligence.
FOR A TWELFTH DEFENSE

29. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 28
of this Answer as if realleged herein verbatim.

30. Plaintiff asserts that in his complaint that third parties, not under the control of the
defendant caused plaintiff’s decedent’s injuries leading up to death. To the extent plaintiff may
prove this negligence at trial, defendant asserts it cannot be liable for any negligence of the third
party not under its control.

FOR A THIRTEENTH DEFENSE

31. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 30
of this Answer as if realleged herein verbatim.

32. Decfendant asscrts it is entitled to a spccial verdict pursuant to S.C. Codc of Laws Ann.
§ 15-78-100 ( c).

FOR A FOURTEENTH DEFENSE

33. Defendant reiterates and realleges the allegations contained in paragraphs | through 32
of this Answer as if realleged herein verbatin,

34. Defendant asserts plaintiff’s claims are barred by the defenses of intervening cause
and superseding cause not under the control of defendant TRMC

FOR A FIFTEENTH DEFENSE

35. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 34
of this Answer as if realleged herein verbatim.

36. Defendant TRMC denies liability based upon a lack of foresceabilty.
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FOR A SIXTEENTH DEFENSE

37. Defendant reiterates and realleges (he allegations contained in paragraphs [ through 36
of this Answer as if realleged herein verbatim.,

38. Defendant denies liability to plaintiff in this action. Plaintiff has also made allegations
against third parties not under the control or dircction of defendant. Defendant while asserting it is
not at any fault in this matter, asserts it is less than fifty (50%) fault if determined by the
apportioning jury. Defendant asserts it is not subject to joint and several liability. Defendant asserts
it is entitled to all remedies, special verdicts and rights as contained in S.C. Code of Laws. Ann.
Section 15-38-10, et. seq., specifically including Section 15-38-15.

FOR A SEVENTEENTH DEFENSE

39. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 38
of this Answer as if realleged herein verbatim.

40. Dcfendant asserts that it is entitled to an Order dismissing this action pursuant to S.C,
Code § 15-36-100, for the failure of the plaintiff to file an affidavit of an expert with the Complaint
attesting to negligence on the part of defendant

FOR AN EIGHTEENTH DEFENSE

41. Defendant reiterates and realleges the allegations contained in paragraphs [ through 40
of this Answer as if realleged herein verbatim.

42. Defendant asserts that plaintiffs claims may be tinte-barred as being brought outside the
applicable statute of limitations contained in S. C. Code Ann., §15-78-110 as plaintiff has not filed
a verified claim,

WHEREFORE, defendant requests the Court inquire into the matters herein, dismiss

plaintiff’s Complaint with prejudice and with costs and grant such other and further relief as this
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Court may deem just and proper
MICHAFEL C, TANNER, L. L.C

By: s/Michact O Tanner

Michael C. Tanner, SC Bar 12424
P.O. Box 1061

Bamberg, S.C. 29003

(803) 245-9153

Fax: (803) 245-9154
michaelenner] e bellsoutl et

Attorney for defendant TRMC

Bamberg, S.C.

November 1, 2018
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STATE OF SOUTH CARGLINA ) [N THE COURT OF COMMON PLEAS
) FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG )

Malcolm E. Livingston, Jr., as the Personal ) C/A No.: 2018-CP-38-01038
Representative of the Estate of Rebecca E. )
Livingston,

Plaintiff,
ANSWER OF DEFENDANT

-VS-

The Regional Medical Center of Qrangeburg and
Calhoun Counties,

Defendants.

R R T N N N T g N

The Defendant, The Regional Medical Center of Orangeburg and Calhoun Counties
hereinafter (TRMC), answers the Complaint of plaintiff as follows:

1. TRMC denies all allegations contained in the Complaint unless specifically admitted,
qualified, or explained.

2. The allegations contained in paragraphs 1, and 2 of the Complaint ate not directed toward
this defendant and are denied.

3. Defendant admits the allegations contained in paragraphs 3 and 4 of the Complaint and
asserts TRMC is a governmental healthcare facility.

4. The allegations contained in paragraph 5 of the Complaint state legal conclusions to which
no response is required,

5. Defendant denies the allegation contained in paragraph 6 of the Complaint and demands
strict proof thereof.

6. Theallegations contained in paragraph 7 of the Complaint state legal conclusions to which
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1o responsc is required

7. Delendant denies the allegations contained in paragraphs 8,9, 10, 11,12, 13, 14, 15, 16,
17,18, 19, 20, 21, 22, 23, 24, 25, 26,, 27, 28, and 29 of the Complaint and demands strict proof
thereof.

8. The allegations contained in paragraph 30 of the Complaint state lcgal conclusions to
which no response is required.

FOR A SECOND DEFENSE

9. The defendant reiterates and realleges the allegations of paragraphs 1 through 8 above as
if repeated herein verbatim.

10. Defendant asserts that all times relevant to (he Complaint its employees were in
compliance with the applicable standard of care and defendant asserts its employees did not deviate
at any time from the standard of care and the treatment of plaintiff. Defendant further asserts that
all supervision, staffing, training and medical equipment available to staff fully conformed to and
was in full compliance with the applicable standard of care. Therefore, plaintiff is barred from
recovery against the defendant for the allegations contained in the Complaint.

FOR A THIRD DEFENSE

11. Defendant reiterates and realleges the allegations contained in paragraphs | through 10
of this Answer as if realleged herein verbatim.

12. Defendant is a governmental entity as contemplated by the South Carolina Tort Claims
Act, and it hereby asserts all defenses afforded it by the South Carolina Tort Claims Act, §15-78-10,
ct seq., Code of Laws of South Carolina, whether or not specifically or separately pleaded hercin,
including §15-78-60 and all subparts.

FOR A FOURTH DEFENSE
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13. Defendant reiterates and realleges the allegations contained in paragraphs | through 12
of this Answer as il realleged herein verbatim.

14. Defendant asserts it is not liable for any conduct constituting the exercise of judgenient
or discretion, pursnant to §15-78-60(5) Code of Laws of South Carolina.

FOR A FIFTH DEFENSE

15. Defendant reiterates and realleges the allegations contained in paragraphs 1 through t4
of this Answer as if realleged herein verbatim.

16, Defendant asserts it is entitled to an Order of this Court limiting plaintiff’s recovery, if
any, to those actual damages set forth in §15-78-120(a)(1), Code of Laws of South Carolina.
Plaintiff is not entitled to punitive damages as to this defendant.

FOR A SIXTH DEFENSE

17. Defendant reiterates and realleges the allegations contained in paragraphs | through 16
of this Answer as if rcalleged herein verbatim.

18, Defendant asserts that plaintiff’s injuries and damages were proximately caused by the
sole negligence of the plaintiff, including; failing to give a proper medical history, failure to exercisc
due care, failing to follow medical/health advice and in other acts proven through discovery, which
serves as a complete bar to recovery in this action.

FOR A SEVENTH DEFENSE

19. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 18
of this Answer as if realleged herein verbatim.

20. Defendant asserts any injurics or damages sustaincd by the plaintiff, which are denied,
were a direct and proximate result of the negligence, gross negligence, recklessness, wilfulness, and

wantonness of the plaintiff, which is greater than any negligence of the defendant (which is
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specifically denied). Detendant asserts that if it was cqually or more negligent than plaintiff, which
is denied, the amount of damages, it any, must be reduced in proportion to the amount of plaintifi™s
negligence.
FOR AN EIGHTH DEFENSE

21. Defendant reiterates and realleges the allegations contained in paragraphs | through 20
of this Answer as if realleged herein verbatim.

22. Plaintiff is barred from recovery for the responsibility or duty including but not limited
to supervision, protection, control, confinement, or custody of any student, patient, prisoner, inmate,
or client of any governmental entity pursuant to S. C. Code Ann. §15-78-60 (25).

FOR A NINTH DEFENSE

23. Defendant reiterates and realleges the allegations contained in paragraphs | through 22
of this Answer as if realleged herein verbatim

24. Defendant asserts plaintiff’s injuries, if any, were the direct and proximate result of the
natural disease process and defendant, therefore, is not liable to plaintiff.

FOR A TENTH DEFENSE

25. Defendant reiterates and realleges the allegations contained in paragraphs | through 24
of this Answer as if realleged herein verbatim.

26. Defendant is not liable for the actions of a non-employee pursuant to S. C. Code Ann,
§15-78-60 (20).

FOR AN ELEVENTH DEFENSE

27. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 26
of this Answer as if realleged herein verbatim.

28. Defendant asserts to the extent plaintiff’s decedent suffered a compensable injury from
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a course of medical veatinent that was in any way negligent, that Plaintiff was at least equatly

negligent as Defendant, which is denied and as such js barred from recovery under the doctrine of

comparative negligence.

FOR A TWELEFTII DEFENSE

29. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 28
of this Answer as if realleged herein verbatim.

30. Plaintiff asserts that in his complaint that third parties, not under the control of the
defendant caused plaintiff’s decedent’s injuries leading up to death. To the extent plaintiff may
prove this negligence at trial, defendant asserts it cannot be liable for any negligence of the third
party not under its control.

FOR A THIRTEENTH DEFENSE

31. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 30
of this Answer as if realleged herein verbatim.

32, Defendant asserts it is entitled to a special verdict pursuant to 8.C. Code of Laws Ann.
§ 15-78-100 ( ¢c).

FOR A FOURTEENTH DEFENSE

33. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 32
of this Answer as if realleged herein verbatim.

34. Defendant asserls plaintiff’s claims are batred by the defenses of intervening cause
and superseding cause not under the control of defendant TRMC

FOR A FIFTEENTH DEFENSE

35. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 34

of this Answer as if realleged herein verbatim.

R
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36. Defendant TRMC denices lability based upon d Tack of toresceabilty.
FOR A SIXTEENTH DEFENSE

37. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 36
of this Answer as if realleged herein verbatim.

38. Deflendant denies liability to plaintiff in this action. Plaintiff has also made
allegations against third partics not under the control or direction of defendant. Defendant while
asserting it is not at any fault in this matter, asserts it is less than fifty (50%) fauit if determined by
the apportioning jury. Defendant asserts it is not subject to joint and several liability. Defendant
asserts it is entitled to all remedies, special verdicts and rights as contained in S.C. Code of Laws.
Ann, Section 15-38-10, et. seq., specifically including Section 15-38-15.

FOR A SEVENTEENTH DEFENSE

39. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 386
of this Answer as if realleged hercin verbatim.

40. Defendant asserts that it is entitled to an Order dismissing this action pursuant to S.C.
Code § 15-36-100, for the failure of the plaintiff to file an atfidavit of an expert with the Complaint
attesting to negligence on the part of defendant

FOR AN EIGHTEENTH DEFENSE

41. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 40
of this Answer as if realleged herein verbatim.

42. Defendant asserts that plaintiffs claims may be time-barred as being brought outside the
applicable statute of limitations contained in S. C, Code Ann., §15-78-110 as plaintiff has not filed
a verified claim.

WHEREFORE, defendant requests the Court inquire into the matters herein, dismiss
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plaintiff’s Complaint with prejudice and with costs and grant such other and further relicf as this
Court may deem just and proper.
MICHAEL C. TANNER, L. L.C.

By: s/Michael O Lunner

Michael C. Tanner, SC Bar 12424
P.O. Box 1061

Bamberg, S.C. 29003

(803) 245-9153

Fax: (803) 245-9154
michaeletannerlleinbellsouthnel

Attomey for defendant TRMC

Bamberg, S.C.

September 19, 2018

8E0108EdO81L0Z#ISYD - SYId NOWWOD - DMNAIDNVHO - Wd 6571 61 985 810Z - 334 ATIVIINONLOT T

ROA 120



STATE OF SOULTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG )

Malcolm E. Livingston, Jr., as thc Personal ) C/A No.: 2018-CP-38-01039
Representative of the Estate of Rebecca E. )
Livingston,

Plaintiff,
ANSWER OF DEFENDANT
_\VS_

The Regional Medical Center of Orangeburg and
Calhoun Counties,

Defendants.

The Defendant, The Regional Medical Center of Orangeburg and Calhoun Counties
hereinafter (TRMC), answers the Complaint of plaintiff as follows:

I. TRMC denies all allegations contained in the Complaint unless specifically admitted,
qualified, or explained.

2. The allegations contained in paragraphs 1, and 2 of the Complaint are not directed toward
this defendant and are denied.

3. Defendant admits the allegations contained in paragraphs 3 and 4 of the Complaint and
asserts TRMC is a governmental healthcare facility.

4, The allegations contained in paragraphs 5, 6, and 7 of the Complaint state legal
conclusions to which no response is required.

5. Defendant denies the allegations contained in paragraphs 8,9, 10, 11, 12, 13, 14, 15, 16,
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, and 30 of the Complaint and demands strict proof

thercof,

—
=
=
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6. The allegations contained in paragraph 31 of the Complaint state legal conclusions to
which no response is required.

FOR A SECOND DEFENSE

7. The defendant reiterates and realleges the allegations of paragraphs 1 through 6 above as
if repeated herein verbatim.

8. Defendant asserts that all times relevant to the Complaint its employees were in
compliance with the applicable standard of care and defendant asserts its employees did not deviate
at any time from the standard of care and the trcatment of plaintiff. Defendant further asserts that
all supervision, staffing, training and medical equipment available to staff fully conformed to and
was in full compliance with the applicable standard of care. Therefore, plaintiff is barred from
recovery against the defendant for the allegations contained in the Complaint,

FOR A THIRD DEFENSE

9. Defendant reiterates and rcalleges the allegations contained in paragraphs 1 through & of
this Answer as if realleged herein verbatim.

10. Defendant is a governmental entity as contemplated by the South Carolina Tort Claims
Act, and it hereby asserts all defenses afforded it by the South Carolina Tort Claims Act, §15-78-10,
et seq., Code of Laws of South Carolina, whether or not specifically or scparalely pleaded herein,
including §15-78-60 and all subparts.

FOR A FOURTH DEFENSE

11. Defendant reiterates and realleges the allegations contained in paragraphs | through 10
of this Answer as il realleged herein verbatim.
12. Defendant asserts it is not liable for any conduct constituting the exercise of judgement

or discretion, pursuant to §15-78-60(5) Code of Laws of South Carolina.

ERE!
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FOR A FIFTH DEFENSE
13. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 12
of this Answer as if realleged herein verbatim.
14. Defendant asserts it is entitled to an Order of this Court limiting plaintift’s recovety, if
any, to those actual damages set forth in §15-78-120(a)(1), Code of Laws of South Carolina.
Plaintiff is not entitled to punitive damages as to this defendant.

FOR A SIXTH DEFENSE

15. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 14
of this Answer as if rcalleged herein verbatim.

16. Defendant asserts that plaintiff's injuries and damages were proximately caused by the
sole negligence of the plaintiff, including; failing to give a proper medical history, failure to exercise
due care, failing to follow medical/health advice and in other acts proven through discovery, which
serves as a complete bar to recovery in this action.

FOR A SEVENTH DEFENSE

17. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 16
of this Answer as if realleged herein verbatim.

18. Dcfendant asscrts any injurics or damagcs sustained by the plaintift, which are denicd,
were 4 direct and proximate result of the negligence, gross negligence, recklessness, wilfulness, and
wantonness of the plaintiff, which is greater than any negligence of the defendant (which is
specifically denied). Defendant asserts that if it was equally or more negligent than plaintiff, which
1s denied, the amount of damages, if any, must be reduced in proportion to the amount of plaintiff’s
negligence.

FOR AN EIGHTH DEFENSE

54373
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19. Defendant reiterates and realleges the allegations contained in paragraphs | through 18
of this Answer as it realleged herein verbatim,

20, Plaintiffis barred from recovery for the responsibility or duty including but not limited
to supervision, protection, control, confinement, or custody of any student, patient, prisoner, inmate,
ar client of any governimental entity pursuant to S. C. Code Ann. §15-78-60 (25).

FOR A NINTH DEFENSE

21. Defendant reiterates and realleges the allegations contained in paragraphs | through 20
of this Answer as if realleged herein verbatim

22. Defendant asserts plaintiff’s injuries, if any, were the direct and proximate result of the
natural disease process and defendant, therefore, is not liable to plaintiff.

FOR A TENTH DEFENSE

23. Defendant reiterates and realleges the allegations contained in paragraphs | through 22
of this Answer as if realleged hercin verbatim.

24. Defendant is not liable for the actions of a non-employee pursuant to S. C. Code Ann.
§15-78-60 (20).

FOR AN ELEVENTH DEFENSE

25. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 24
of this Answer as if realleged herein verbatim.

26. Defendant asserts to the extent plaintiff’s decedent suffered a compensable injury from
a course of medical treatment that was in any way negligent, that Plaintiff was at least equally
negligent as Defendant, which is denied and as such is barred from recovery under the doctrine of
comparative negligence.

FOR A TWELFTH DEFENSE

313
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27, Defendant reiterates and realleges the allegations contained in paragraphs I through 26
of this Answer as if realleged herein verbatim.

28. Plaintiff asserts that in his complaint that third parties, not under the control of the
defendant caused plaintiff's decedent’s injuries leading up to death. To the extent plaintiff may
prove this negligence at trial, defendant asserts it cannot be liable for any negligence of the third
party not under its control,

FOR A THIRTEENTH DEFENSE

29. Defendant reiterates and realleges the allegations contained in paragraphs | through 28
of this Answer as if realleged herein verbatim.

30. Defendant asserts it is entitled to a special verdict pursuant to S.C. Code of Laws Ann.
§ 15-78-100 ( c).

FOR A FOURTEENTH DEFENSE

31. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 30
of this Answer as if realleged herein verbatim.

32. Defendant asserts plaintif©’s claims are barred by the defenses of intervening cause
and superseding cause not under the control of defendant TRMC

FOR A FIFTEENTH DEFENSE

33. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 32
of this Answer as if realleged herein verbatim.
34, Defendant TRMC denies liability based upon a lack of foreseeabilty.

FOR A SINTEENTH DEFENSE

35. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 34

of this Answer as if realleged herein verbatim.

o313
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36. Defendant denies liability to plaintiff in this action. Plaintiff has also made
allegations against third parties not under the control or direction of defendant. Defendant while
asserting it is not at any fault in this matter, asserts it is less than fifty (50%) fault if determined by
the apportioning jury. Defendant asserts it is not subject to joint and several liability. Defendant
asserts it is entitled to all remedies, special verdicts and rights as contained in S.C. Code of Laws,
Ann. Section 15-38-10, et. seq., specifically including Section 15-38-13.

FOR A SEVENTEENTH DEFENSE

37. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 36
of this Answer as if realleged herein verbatim.

38. Defendant asserts that it is entitled to an Order dismissing this action pursuant to S.C.
Code § 15-36-100, for the failure of the plaintiff to file an affidavit of an expert with the Complaint
attesting to negligence on the part of defendant

FOR AN EIGHTEENTH DEFENSE

39. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 38
of this Answer as if realleged herein verbatim.

40. Defendant asserts that plaintiff’s claims may be time-barred as being brought outside the
applicable statute of limitations contained in S. C. Code Ann., §15-78-110 as plaintift has not filed
a verified claim.

WHEREFORE, defendant requests the Court inquire into the matters herein, dismiss
plaintiff’s Complaint with prejudice and with costs and grant such other and further relief as this

Court may deem just and proper.
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Bamberg, S.C.

September 19, 2018

MICHAEL C, TANNER, L. 1.C.

By: «Michae! C Tanner

Michael C. Tanner, SC Bar 12424
P.O. Box 1061

Bamberg, 5.C. 29003

(RO3) 245-9153

Fax: (803) 245-9154
michacletannerllc@bellsouth.net
Attorney for defendant TRMC
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIRST JUDICIAL CIRCUIT
COUNTY OF ORANGEBURG )
Malcolm E. Livingston, Jr., as the Personal ) C/A No.: 2018-CP-38-01039
Representative of the Estate of Rebecca E. )
Livingston, )
)
Plaintiff, ) ANSWER OF DEFENDANT TO
) AMENDED COMPLAINT
-vs- )
)
The Regional Medical Center of Orangeburg and )
Calhoun Counties, )
)
Defendants. )
)

The Defendant, The Regional Medical Center of Orangeburg and Calhoun Counties
hereinafter (TRMC), answers the Complaint of plaintiff as follows:

1. TRMC denics all allegations contained in the Complaint unless specifically admitted,
qualified, or explained.

2. The allegations contained in paragraphs 1, and 2 of the Complaint are not directed toward
this defendant and are denied.

3. Defendant admits the allegations contained in paragraphs 3 and 4 of the Complaint and
asserts TRMC is a governmental healthcare facility.

4. The allegations contained in paragraphs 5, 6, and 7 of the Complaint state legal
conclusions to which no response is required.

5. Defendant denies the allegations contained in paragraphs 8,9, 10, 11,12, 13, 14, 15, 16,
17, 18,19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, and 30 of the Complaint and demands strict proof

thereof.
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6. The allegations confained in paragraph 31 of the Complaint state fegal conclusions (o
which no response 1s required.

FOR A SECOND DEFENSE

7. The defendant reiterates and realleges the allegations of paragraphs 1 through 6 above as
if repeated herein verbatim.

8. Defendant asserts that all times relevant to the Complaint its employees were in
compliance with the applicable standard of care and defendant asserts its employees did not deviate
at any time from the standard of care and the treatment of plaintiff. Defendant further asserts that
all supervision, staffing, training and medical equipment available to staff fully conformed to and
was in full compliance with the applicable standard of care. Therefore, plaintiff is barred from
recovery against the defendant for the allegations contained in the Complaint.

FOR A THIRD DEFENSE

9. Dcfendant reiterates and realleges the allegations contained in paragraphs 1 through 8 of
this Answer as if realleged herein verbatim.

10. Defendant is a governmental entity as contemplated by the South Carolina Tort Claims
Act, and it liereby asserts all defenses afforded it by the South Carolina Tort Claims Act, §15-78-10,
et seq., Code of Laws of South Carolina, whether or not specifically or separately pleaded herein,
including §15-78-60 and all subparts.

FOR A FOURTH DEFENSE

11. Defendant reiterates and realleges the allegations contained in paragraphs | through 10
of this Answer as if realleged herein verbatim,
12. Defendant asserts it is not liable for any conduct constituting the exercise of judgement

or discretion, pursuant to §15-78-60(5) Code of Laws of South Carolina.
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FOR A FIFTH BEFENSE

13. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 12
of this Answer as if realleged hercin verbatim.

14. Defendant asserts it is entitled to an Order of this Court limiting plaintift’s recovery, if
any, to those actual damages sct forth in §15-78-120(a)(1), Codc of Laws of South Carolina.
Plaintiff is not entitled to punitive damages as to this defendant.

FOR A SIXTH DEFENSE

15. Defendant reiterates and realleges the allegations contained in paragraphs | through 14
of this Answer as if realleged herein verbatim.

16. Defendant asserts that plaintiff's injuries and damages were proximately caused by the
sole negligence of the plaintiff, including; failing to give a proper medical history, failure to exercise
due care, failing to follow medical/health advice and in other acts proven through discovery, which
scrves as a complete bar to recovery in this action.

FOR A SEVENTH DEFENSE

17. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 16
of this Answer as if realleged herein verbatim,

18. Defendant asserts any injuries or damages sustained by the plaintiff, which are denied,
were a direct and proximate result of the negligence, gross negligence, recklessness, wilfulness, and
wantonness of the plaintiff, which is greater than any negligence of the defendant (which is
specifically denied). Defendant asserts that if it was equally or more negligent than plaintift, which
is denied, thc amount of damages, if any, must be reduced in proportion to the amount of plaintiff’s

negligence.

FOR AN EIGHTH DEFENSE
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19. Defendant reitcrates and reatleges the allegations contained in paragraphs 1 through 18
of this Answer as if rcalleged herein verbatin.

20. Plaintiff is barred from recovery for the responsibility or duty including but not limited
to supervision, protection, control, continement, or custody of any student, patient, prisoner, inmate,
or client of any governmental entity pursuant to S. C. Codc Ann. §15-78-60 (25).

FOR A NINTH DEFENSE

21. Defendant reiterates and realleges the allegations contained in paragraphs | through 20
of this Answer as if realleged herein verbatim

22. Defendant asserts plaintiff’s injuries, if any, were the direct and proximatc result of the
natural disease process and defendant, therefore, is not liable to plaintiff.

FOR A TENTH DEFENSE

23. Defendant reiterates and realleges the allegations contained in paragraphs | through 22
of this Answer as if reallcged herein verbatim.

24. Defendant 1s not liable for the actions of a non-employee pursuant to S, C. Code Ann,
§15-78-60 (20).

FOR AN ELEVENTH DEFENSE

25. Detfendant reiterates and realleges the allegations contained in paragraphs 1 through 24
of this Answer as if realleged herein verbatim,

26. Defendant asserts to the extent plaintiff’s decedent suffered a compensable injury from
a course of medical treatment that was in any way negligent, that Plaintiff was at least equally
negligent as Defendant, which is denied and as such is barred from recovery under the doctrine of

comparative negligence.

FOR A TWELFTH DEFENSE
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27. Delendant reiterates and realleges the allegations contained in paragraphs 1 through 26
of this Answer as 1f realleged herein verbatim,

28. Plaintiff asserts that in his complaint that third parties, not under the control of the
defendant caused plaintiff’s decedent’s injuries leading up to death. To the extent plaintiff may
prove this negligence at trial, defendant asserts it cannot be liable for any negligence of the third
party not under its control.

FOR A THIRTEENTH DEFENSE

29, Defendant reiterates and realleges the allegations contained in paragraphs 1 through 28
of this Answecr as if realleged herein verbatim.

30. Defendant asserts it is entitled to a special verdict pursuant to S.C. Code of Laws Ann,
§ 15-78-100 ( c).

FOR A FOURTEENTH DEFENSE

31. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 30
of this Answer as if realleged herein verbatim.

32. Defendant asserts plaintiff’s claims are barred by the defenses of intervening cause
and superseding cause not under the control of defendant TRMC

FOR A FIFTEENTH DEFENSE

33, Defendant reiterates and realleges the allegations contained in paragraphs | through 32
of this Answer as if realleged herein verbatim,
34. Defendant TRMC denies liability based upon a lack of foreseeabilty.

FOR A SIXTEENTH DEFENSE

35. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 34

of this Answer as if realleged herein verbatim.

3
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36. Defendant denies liability to plaintiff in this action. Plaintiff has also made
allegations against third parties not under the control or direction of defendant. Defendant while
asserting it is not al any fault in this maiter, asserts it is less than fifty (50%) fault if determined by
the apportioning jury. Defendant asserts it is not subject to joint and several liability. Defendant
asserts it is entitled to all remedies, special verdicts and rights as contained in S.C. Code of Laws.
Ann. Section 15-38-10, et. seq., specifically including Section 15-38-15.

FOR A SEVENTEENTH DEFENSE

37. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 36
of this Answer as if realleged herein verbatim.

38. Defendant asserts that it is entitled to an Order dismissing this action pursuant to S.C.
Code § 15-36-100, for the failure of the plaintiff to file an affidavit of an expert with the Complaint
attesting to negligence on the part of defendant

FOR AN EIGHTEENTIH DEFENSE

39. Defendant reiterates and realleges the allegations contained in paragraphs 1 through 38
of this Answer as if realleged herein verbatim.

40. Defendant asserts that plaintiff’s claims may be time-barred as being brought outside the
applicable statute of limitations contained in S. C. Code Ann., §15-78-110 as plaintiff has not filed
a verified claim,

WHEREFORE, defendant requests the Court inquire into the matters herein, dismiss
plaintiff’s Complaint with prejudice and with costs and grant such other and further relief as this

Court may deem just and proper.
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Bamberg, S.C.

November 1, 2018

MICHALL C. TANNER, L. L.C.
By: s dbichiact C. Famer

Michael €. Tanner, SC Bar 12424
P.O. Box 1061

Bamberg, S.C. 29003

(803) 245-9153

Fax: (803) 245-9154
michaclctannerlleiébellsouthanet
Attorney for defendant TRMC
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STATE OF SOUTH CAROLINA }
)N PHE COURT OF COMMON PLEAS
ORANGEBURG COUNTY )b 18V JUDICIAL CIRCUIT

Case No. 2018-CP-38-01036
Case No. 2018-CP-38-01038
Case No. 2018-CP-38-01039

Malcolm E. Livingston, Jr. as the Personal
Representative of the Estate of
Rebecca E. Livingston and personally,

Plaintiff’s Motion for Summary
Judgment

Plaintift,
V.

The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant.

R I N ™ N N N NI N

TO THE ABOVE-NAMED DEFENDANT AND YOUR ATTORNEYS:

YOU WILL PLEASE TAKE NOTICE that the Plaintiff respectfully moves pursuant to
Rule 56(a), SCRCP, for partial summary judgment establishing as a matter of law that a
supervising physician is vicariously liable for the negligent acts of a physician’s assistant.
Specifically, under the South Carolina Physician’ Assistants Practice Act (in effect in August of

2016), a Physician Assistant
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may perform: (1) medical acts, tasks, or functions with written scope of practice
guidelines under physician supervision; (2) those dulies and responsibilities, including
the prescribing and dispensing of drugs and medical devices, that are lawfully delegated
by their supervising physicians, However, only physician assistants holding permanent
license may prescribe drug therapy as provided in this article.

A physician assistant is an agent of his or her supervising physician’ in the
performance of all practice related activities including, but not limited to, the
ordering of diagnostic, therapeutic, and other medical services.”

'Under the Act, a “Physician supervisor™ is a “South Carolina licensed physician currently possessing an
active, unrestricted permanent license to practice medicine in South Carclina wha is approved to serve as a
supervising physician for no more than three full-time equivalent physician assistants. The pliysician supervisor is
the individual who is responsible for supervising a physician assistant’s activities.” S.C. Code Anno. §40-47-
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(emphasis supplicd).

This motion is based upon the pleadings, depositions, discovery, any memorandum of

law that the Plaintiff may submit and the South Carolina Physician Assistants Practice Act, S.C.

Code Anno. §40-47-905 (2016).

Respectfully submitted,

‘s/Marion C. Fairey, Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

hiaireylw faireylaw com
and
Clyde C. Dean, Jr.

146 Centre Street
P. O. Box 1405

Orangeburg, South Carolina 28115

(803) 534-5091
deanlaw@deanlawsc.com

910(7). “Supervising means overseeing the activities of, and accepting responsibility for, the medical services
rendered by a physician assistant as part of a pliysician-let teamn in 2 manner approved by the board.” 8.C. Code
Anno. §40-47-910(8).(emphasis supplied).
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STATE OF SOUTH CAROLINA )
) INTHE COURT OF COMMON PLEAS
ORANGEBURG COUNTY ) TJUDICIAL CIRCULT

Case No. 2018-CP-38-01036
Case No. 2018-CP-38-01038
Case No. 2018-CP-38-01039

Malcolm E. Livingston, Jr. as the Personal
Representative of the Estale of
Rebecca E. Livingston and personally,

Plaintifs Memorandum in
Support of Motion for
Summary Judgment

Plaintiff,
V.

The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant,

The Plaintiff respectfully submits this Memorandum in Support of his Motion for

Summary Judgment.
Background

Plaintiff, Malcolm Livingston, brought these three actions (Loss of Consortium — 2018-
CP-38-01036; Survival — 2018-CP-38-01038; and Wrongful Death — 2018-CP-38-01039) against
The Regional Medical Center of Orangeburg and Calhoun Counties (“TRMC”) on his own
behalf and as the personal representative of his deceased wife. Rebecca Livingston, alleging that
Ms. Livingston was paralyzed and ultimately perished as a result of TRMC’s failure to diagnose
and treat a spinal hematoma when Ms. Livingston presented at the TRMC Emergency

Department on August 12, 2016.

On August 12, 2016, Rebecca Livingston was involved in an automobile wreck in

Orangeburg. At the scene, she was ambulatory, but was nevertheless transported to the Regional
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Mecdical Center by ambulance. Ms. Livingston did not choose TRMC, but was transported there

because 1t was the closest hospital with an emergency departiment.

She was admitted for neck and low back pain at 12:45 pm. At the time of her admission,
she could not recall if she had lost consciousness or struck her head. She was scen by a
physician assistant in the Emergency Department 1:02 pm and sent for a CT scan of her head,
cervical and lumbar spine. At 1:21 pm, Ms. Livingston’s vitals were assessed by the ED Nurse
who noted that he was “unable to assess™ her gait. The scans were all performed and read by
2:11 pm that day and were largely unremarkable. Although the differential diagnosis included
spinal injury, the physician assistant made a diagnosis of neck and back strain. There 1s no
evidence in the record that Ms. Livingston was seen by any physician during this initial
admission to the TRMC Emergency Department or that the Livingston’s were even aware that

their care was being provided by a physician assistant as opposed to licensed physician.

As the afternoon progressed, Ms, Livingston’s reported pain increased. She was unable
to walk on her own or urinate. Since her admission, she had not stood or walked on her own.
She was given narcotic pain medication to address the increasing pain in her back. When she felt
the need to urinate, she had to be carried to the bathroom by family members. She complained
of numbness and tingling in her lower legs. She remained under observation and was given
additional pain medication. She remained in the ED until 4:37pm, when a nurse came into her
room with a wheelchair and advised that she had been discharged home. When she was wheeled
to her son’s vehicle, she had to be lifted by her son to get into the truck. There is no evidence in

the medical record that she walked during her stay at TRMC on August 12, 2016.

When she got home, she had to be carried from the truck into the house, about 40 minutes

from the Hospital. She was unable to walk and could not move her legs. She urgently needed to

Page 2 of 8

8E0108£d08L0Z#3SVYD - S¥YId NOWIWOD - DHNGIDNVHO - Wd 22:2 /2180 1202 - 3712 ATIVOINOYLD3 13

ROA 138



urinate bul was unable to do so. She continued to have numbness and tingling in her legs. Atter
she did not improve, she and her husband called her son back to take her back to TRMC. Upon
admission, she was evaluated by a physician. The ED physician immediately ordered an MRI of
her thoracic and lumbar spinc. Upon review of the images, the Radiologist reported an extensive
collection of fluid compatible with a hematoma throughout the thoracic canal causing severe

compression of the thoracic cord and diffusc signal abnormality.

The ED physician immediately sought a Level I neurological consult and helicopter
transport to Palmetto Richland Memorial. However, due to weather, the helicopter was
grounded and Ms. Livingston had to be transported to Palmetto Richland via ambulance. She
did not leave TRMC until 7:30 am the next morning. Upon arrival at Palmetto Richland, she
underwent emergent decompression surgety. The next day a second surgery was conducted to
place a drain to cvacuate fluid from her spine. Physical therapy was attempted but Ms.
Livingston ncver regained sensation below T-8. She was discharged from Palmetto Richland on

September 15, 2016 with a diagnosis of paraplegia, secondary to spinal cord injury.

Ms. Livingston lived for the next 20 months as a paraplegic. She died on May 7, 2018.

Ms. Livingston was 74 years old.
Discussion

This malpractice action was brought under the South Carolina Tort Claims Act by Ms.
Livingston's husband of fifty vears, Malcolm Livingston. Under the Tort Claims Act,
govemmental entities enjoy a liability cap of $300,000.00 per occurrence with a $600,000.00
liability cap regardless of the number of agencies or claims involved. S.C. Code Anno. §15-78-

120(a)(1) and (2). However, the legislature recognized that medical malpractice cases involved
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“significantly higher damages in cases of medical malpractice” when it raised the liability Hmits
for government employed physicians and dentist in 1988, S.C. Code Anno. §15-78-20¢g). That
is why the Hability limit was raised (0 $1,200,000,00 for the tort of a “licensed physician or

dentist, employed by a governmental entity and acting within the scope of his profession.” S.C.

Code Anno. §15-78-120(a)(3) and (4).

In this case, TRMC takes the position that because they staffed their Emergency
Department with a physician’s assistant rather than an actual physician, that its liability to Ms.
Livingston’s estate is limited to $300,000.00 per occurrence and $600,000.00 for all claims
arising from that occurrence rather than the $1,200,000.00 cap for torts committed by licensed
physicians employed by governmental entities. In other words, TRMC has asserted that its
liability is limited to $600,000.00 rather than $1,200,000.00 because it chose to provide
emergency medical care to Ms. Livingston with a physician assistant and not a licensed
physician. As a result, the mediation broke down due to the disagreement between the parties

over the liability limits applicable to this case.

In South Carolina, physician’s assistants must be supervised by a licensed physician. By
state law, a physician assistant is only authorized to provide medical services under the
supervision of a licensed physician who as expressly accepted responsibility for the medical
services rendered by the physician assistant. The physician assistant who provided services to
Ms. Livingston was only able to do so because he was acting under a physician’s supervision and

under a specific scope of practice.

Specifically, under the South Carolina Physician’ Assistants Practice Act (in effect in

August 0f 2016), a physician assistant
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may perform: (1) medical acts, tasks, or functions with written scope of practice
guidelines under physician supervision; (2) those duties and responsibilitics, including
the prescribing and dispensing of drugs and medical devices, that are lawtully delegated
by their supervising physicians. However, only physician assistants holding permanent
license may prescribe drug therapy as provided in this article.

A physician assistant is an ageat of bis or her supervising physician in the
performance of all practice related activities including, but not limited to, the
ordering of diagnostic, therapeutic, and other medical services.”

(Emphasis supplied).

Under the Act, a “Physician supervisor” is a “South Carolina licensed physician currently
possessing an active, unrestricted pcrmanent licensc to practice medicine in South Carolina who
1s approved to serve as a supervising physician for no more than three full-time equivalent
physician assistants. The physician supcrvisor is the individual who is responsible for
supervising a physician assistant’s activities.” S.C. Codc Anno. §40-47-910(7). “Supervising
means overseeing the activitics of, and accepting responsibility for, the medical scrvices
rendered by a physician assistant as part of a physician-let team in a manner approved by the
board.” S.C. Code Anno. §40-47-910(8) (¢emphasis supplicd).

Under the plain language of the statute, a physician assistant is the agent of his or her
supervising physician and the supervising physician has “accepted responsibility” for the
services rendered by the physician assistant.

Courts of this state have long held that a principal is liable to third parties for the
negligence of an agent that occur within the scope of the agent’s employment. Spence v. Spence,

368 S.C. 106, 628 S.E.2d 869, 879-880 (2006). This rulc of liability is

founded upon public policy and convenience, for in no other way could there be any
safety to third persons in their dealings, either directly with the principal, or indirectly
with him through the instrumentality of agents. In every case, the principal holds out his
agent as competent and fit to be trusted. and thereby, in effect, he warrants his fidelity
and good conduct in all matters within the scope of his agency . . . Seeing that some one
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must be loser by the deceit, it is more reasonable thal he who employs and confides in the
deceiver should be the loser than 4 stranger.

1d, 628 S.E.2d at 880, citing, Service Life & Health Ins. Co., 220 S.C. 198,606 S.L.2d 816, 817

(1951); see also, Jones v. Elbert, 211 S.C. 553, 558, 34 S.E.2d 796, 798 (1945).

Here, the very Act that gives the physician assistant the authority to act in a professional
capacity requires that those actions are governed by an agency relationship. Accordingly, as a
matter of law, the supervising physician must be liable for the acts and omissions committed by

his agent.

Lopez v. Ledesma, 46 Cal.App.5" 980, 260 Cal.Rptr.3d 386 (2020), is instructive. In
Lopez, the plaintift brought suit on behalf of her deceascd daughter alleging that two different
physician assistants employcd by a dermatology clinic failed to properly diaghosc and treat
metastatic malignant melanoma. After a trial, the jury returned a verdict in the amount of

$11,200 in economic damages and $4.25 million in non-economic damages.

After the trial, the defendants moved under §3333.2 of the California Civil Code, which
limits the recovery of non-economic damages for negligence of a licensed health care provider to
$250,000.00. The Plaintiff opposed the motion, arguing that the physician assistants were
legally limited to practice only under the supervision of a licensed physician, and so if, in
practice, they were not actually supervised by a physician in the care of her daughter, they were
practicing outside the scope of their permissible practice. Because the non-cconomic damage
cap only applied to “professional negligence,” the unsupervised actions of the physician
assistants did not meet the definition of “professional negligence” and therefore, the $250,000.00
liability cap did not apply. The trial judge disagreed and granted the defendant’s motion and

reduced the $4.25 million verdict to $250,000.00.
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On appeal, the court of appeals affirmed. In so doing, they recoguized that presence of a
fegal agency relationship between the physician assistant and a supetvising physician is the
dispositive factor in determining whether the physician assistant is acting within the scope of
services of the physician. 46 Cal. App.5™ 980, 995, 260 Cal.Rptr.3d 386, 396 (noting that the
trial court ruled that the supervising physicians were liable for the negligence ot the physician
assistant on agency principals). Accordingly, the California statutory limitation on medical
malpraclice damages was held to apply a physician assistant, even when they were not directly
superviscd, becausc of the legal agency relationship agreed to by the supervising physician and

the physician assistant.

This result tracks perfectly with S.C. Code Anno. §40-47-935, which clearly states that a
physician assistant is an agent of the supervising physician and §40-47-938 which clearly
requires that a supervising physician affirmatively “accept responsibility” for the physician
assistant’s activities. States with similar statutory schemes have expressly held that a
supervising physician stands in an agency relationship with his or her supervising physician and
that the physician is vicariously liable for the physician assistant’s negligence, if proven. Cox v.

M.A. Primary Urgent Care Clinic, 313 §.W.3d 240, 254 (Tenn.2010).
Conclusion

The South Carolina Physician Assistants Practice Act clearly establishes an agency
relationship between a supervising physician and a physician assistant. A physician assistant
cannot practice unless a supetvising physician has accepted responsibility for the medical
services rendered by the physician assistant. Where an agency relationship exists, the principal
independently responsible for the acts and omissions of the agent. Accordingly, the TRMC

supervising physician is responsible for the medical care Ms. Livingston received and TRMC
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cannot reduce its liability cap by claiming that the acts and omissions that injured Ms. Livingston
were conducted by a non-physician, The very authority that peimits a physician assistant to

practice in TRMCs emergency requires that he or she only do so as the agent of a supervising

physician who as accepted responsibility for the medical services rendered,

October 27, 2021
Hampton, South Carolina

Respectfully submitted,

_s/Marion C. Fairey, Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

and

Clyde C. Dean, Jt.
146 Centre Street
P. O. Box 1405

Orangeburg, South Carolina 28115

(803) 534-5091
deanlaw(@deanlawsc.com
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STATE OV SOUTT CAROLINA
OB T G ORANGEED Ry
Malcolm L T ivingston, ..

Plaintiff,

The Regional Medical Center of
Orangeburg and Calhoun Counties,

Defendant.
Malcolm E. Livingston, Jr., as the Personal
Representative of the Estate of Rebecea E.
[Livingston,

Plaintift,

The Regional Medical Center of
Orangeburg and Callioun Counties,

Defendant.
Malcolm E. Livingston, Jr., as the Personal
Representative of the Estate of Rebecea E.
[.ivingston,
SRlaindft -
v,

The Regional Medical Center of
Orangeburg and Calhoun Countics,

Defendant.

vvuvv\_/vu\/wvvvuvvvvvgvvvvvvvvvvvvvvvvw\wwv\_- —

Coase Noo JOITR-CPAR-01060

DEFENDANTE'S OPPOSITION

TO PLAINTIFF'S MOTION FOR

SUMMARY JUDGMENT

Case No,: 2018-CP-38-01038

Case No.: 2018-CP-38-01038
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Delendant Lhe Regional NMedeat Conia CTERMO™Y Cresnondds (o PRl s Motion eSS
v I
Sil?]]l‘e‘;‘_{‘l; .hedj;fm(:!'zi as feHows:

SUNTYEARY O OOMENE STANDBARD
When reviewing the grant of a summary judgment motion, this court applics the same

stndard which governs the trial court under Ryle St(ch SCRCP, and suminary judgmernt is
proper only when there is no genuine issue as to any nuaterial fact and the moving party is
entitled 1o judgment as a matier of Jaw. Fleming v, Rose, 350 8.C, 488, 493, 567 S.13.2d 857, 860
(2002). Summary judgment is a drastic remedy and should be cautiously invoked o that a
litigant will not be improperly deprived of (rial on dispuied factual issucs. Cunningham ex rel
Grice v. Helping Hands, Inc., 352 S.C. 485, 575 S.E.2d 549 (2003). "The purpose of summary
judgment is to expedite the disposition of cases which do not require (he services of a fact
finder." Singleton v. Sherer, 377 S.C. 185. 659 S.E.2d 196 (Ct. App. 2008).

“[T]n cases applying the preponderance of the evidence burden of proof, the non-moving
party 1s only required 10 submit 2 mcre scintilla of evidence in order to withstand a motion for
summary judgment”). This standard requircs merely “the slightest amount of relevant evidence”
on an issue (o watrant denial of summary judgment. Black’s Law Dictionary 635 (3d pocket ed.
2006). larris Teeter, Inc. v. Moore & Van Allen, PLLC, 390 8.C. 275, 294-95, 701 S.E.2d 742,
752 (2010) concurring in part, dissenting in part, Hearn, J.

In determining whether a triable issue of fact exists, the evidence and all factual
inferences drawn from it must be viewed in the light most favorable to the nonmoving

party. Sauner v. Pub. Serv. durh,, 354 S.C. 397, 404, 581 S.E.2d 161, 165 (2003}, If evidentiary
facts are niot disputed but the conclusions or inferences to be drawn from them are, summary
judgment should be denied Bangus v. Wessinger, 303 S.C. 412, 415, 401 S.L.2d 169, 171

{1991}, Summary judgment is properly granted when:
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| Tlhe plcadings. depositions, answers (o netropatoties. and admissions on file. togesther
with the atfidavits, it any, show that there Is no genaine issue as to any material fact aid
hat the moving pazty s catitiod (9« judgaent as a matter of law.

Rutle So{c) NCROP

ARGUMENT

“Medical malpractice fawsuits have specific requirements that imust be satisfied in order
for a genuine [actual issue to exist.” David v. Mcleod Reg'l Med, Cir., 367 §.C. 242, 247, 626
SE2d 1, 3 (2006). Specifically, a plaintiff alleging medical malpractice must provide evidence
showing: (1) the gencrally recegnized and aceepted practices and procedures that would be
followed by average, competent practitioners in the defendant’s tield of medicine under the same
or similar circumstances, and (2) the defendant departed from the recognized and gencrally
accepted standards. Jones v. Doe, 372 $.C. 53, 61, 640 S.E.2d 514, 518 (Ct. App.
2006). Additionally, the plaintitl must demonstrate the defendant’s departute from such
generally recognized practices and procedures proximately caused the plaintift’s alleged injuries
and damages. David, 367 S.C. at 248, 626 S.[.2d at 4.

[ the subject matter does not lic within comnion knowledge but requires special learning
to evaluate the conduct of the defendant, then the plaintiff must offer expeit testimony to
establish both the required standard of care and the defendant’s fuilure to conform to that
standard. Jd. Because “many malpractice suits involve ailments and treatments outside the realm
of ardinary lay knowledge, expert testimony is generally necessary.” Ellis v. Oliver, 323 S.C.
1217125,473 S.35.2d 793, 795 (1996). When plainiiTs rely solely upon medical expert (esiimony
as the only evidence of proximate cause, the medical cxpert must, with reasonable certainty, state
it is their opinion the injuries complained of most probably tesulted from the defendant’s
negligence. Id. The testimony “must provide a significant causal link between the alleged

negligence and the plaintiff™s injurics, rather than a tenuous and hypothetical connection.” /4.
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brthe curent eases ot Bas fded o Maotien 1o Pardad Seinmary Insdereent on o nvatiol
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acteataphysician’s assistent ender dhe South Curoling Pl siciun Assistant Practice Aci (in
clfectof August 2016), Plaintiil then cited © A Phvsician Assistant may perfornt o medicald
acts, tasks, or funetions wity wiitten seope of practice under physician supervision: (23 those
dutics und responsibifitics, including by preseribing and dispensing drugs and medical devices.
that arc Tawfully delegated by their supervising physicians.”

[n his deposition on August 28, 2021, Plaintitls expert witness Dr. Brice Janiak, MD,
stated that “the standard of care is for every mid-level provider. . . the attending physician niust
be available, physically in the emergency department. working with the PA, with one exeeption,
which is not true in (his case.” ( Pg. 30, In. 10-17). Dr. Janiak further affiemed Lis position in the
direct examination by the Plaintiff’s counsel stating * iu the emergency departmient, it is physical
presence that is required so that mid-level provider can consult on an almost instantancous basis
with the emergency physician atlending.” (Pg. 33, In. 6-9), However, when asked, Dr. Janiak
stated that he has not reviewed the South Carolina Physician Practice Act recently. (Pg. 27 In.
16-17). Contrary to Dr. Janiak’s testimony thal an atiending physician must be present mid-level
health care facilities, S.C. Code Ann, 47-40-955 (A) staes, © The Supervising Physician is
responsible for the all aspeets of PA’s practice. . . however, the statuie gogs on to say,

“Supervision . . . must not be construed as necessarily requiring the physical presence of

supervising pliysician al the fime and place where (he services ave tendered . .. TRMC's expert
witness, Dr. Thomas H. Coleman, MD, FACEP, stated in his affidavit that in South Carolina, PA
supervision must not be construed to necessarily require the physical presence ol the supervising

physician at the time and place where the services are rendered. (Dr. Coleman Affidavit # 5-j),

BE
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Nioreover, TRMC asrerts that jn Soutt € arota, o phy sictar does aot “supervise” a P A
W the degree that the PA mst report o the phiysicien prios o s diagnoss b itade aidfor
prior t the teatment being implemented. including the ordering of Tali and tosts and
determining thie need for admission or discharge. pet Dr Coeman’s Affidavit (#5-K). *The mere
fact that the plaintiffs expert may use a dilferent approach . . . is not considered a deviation from
the recognized standard of medical care . .. Nor is the standard violated becanse an expert
disagrees with a delendant as to what is best or better approached in treating a paticnl. Medicine
is an inexact science and eminently qualified physicians may differ as 10 what constitutes a
preferable course of treatment. Such dillerences as te preferences as to preference do not amouni
to malpractice.” Todd v. United States, 570 F. Supp. 670 (D.8.C. 1983).

Mr. Michael Carothers, PA was the attending Physician’s Assistant at the time of Ms.
Livingston’s treatnient at TMRC on August 12, 2016, Mr., Carothers, PA stated in his deposttion
that while there were available physicians on duty at the time of the examination, he did not
recall their names, (Pg. 9, i 10-14). He also recalled that while be was under supervision of a
physician al the time of Ms. Livingston's care, he did not recall who it was on that day (Pg. 9, In.
19-253. While Mr. Carothers, PA affirmed he did not consult to any physician regarding Ms.
Livingston’s care (Pg. 16, In 13, 16), he restifted that South Carolina laws do not require an
emergency department to have the physician’s name anywhere ou the record Jater in his
deposition. (Pg. 62-63, In. 23-25; 1-4).

Furthermore, South Carolina Physician’s Assistants Practice Act states “only physicians
assistants holding permanent license may prescribe drug therapy as provided in this article.” In
his deposition, Mr. Carothers, PA testified he is licensed in Pennsylvania and South Carolina

{(Pg. 57, In. 13) and has been the main provider ol TRMC Urgent Care at Santee since 2017, (Pg.
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St 25Y He testtied he gave Ms [ ivingston Zotin and Dilondid s connteract nangen in her
peatinert Pg IS0 V70 e Coleran stiied s i atfidavy! that Ms L ivineston lad
received Ditaudid wnd Benadryl o prevent disionic seaction that afica accompanivs the Reglan
she was given (#5-dV, Dr. Coleman further states that wiile Dilaudid and Beradry! are very

sedating. and they can cause avisk of fall in elder peopie, Ms. Livingston did not have any

neurological complaints reported in her HIPL or noted on her exam in the Emergency Departinent,
(#5-¢). Therefore, this did not breach the standard of care. per Dr. Coleman,

Dr. laniak testitied that Ms. Livingston should have had an MR for a poessibility of a
neurological damage to the spinal cord that inay have been happening at the time (Pg. 21 In. 1-4),
and while he was not aware that TRMC does not have any neurosurgeon to access hematoma for
neurosurgery (Pg, 22, In. 8), he stated that Ms. Livingston should have been mtervened and
transported to another hospital sooner than a day. (Pg. 23, ln 3-6). However, this assertion is
cenradicted by the fact that Ms. 1ivingston did not bave any neurological complaints, per D,
Coleman and Mr. Carother’s affidavits. Dr. Janiak also testified thal li¢ has not scen anything
docwmented in the record as to whether on August 12, Ms. Livingston communicated her
complaints to the nursing staff or Mr. Carothers, I’A about her numbness. Nor were there any
documented records that Ms. Livingston complained about inability to ambulate or fack of
movement or feeling in her leg. (Pg. 30 In. 8-20).

Mr. Carothers, PA testified in his deposition that Ms. Livingston was moviag ail four
extremities without any numbness or tingling during the physical exam and she did not cxhibit
and numbuess at the time of the exam ( Pg, 50, In. 11-15). This was also affirmed by Dr,

Coleman in his affidavit, stating that Ms, Livingston did have help (rom the medical statf given
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(HIETIRS IS food Dt Ty lier pogs and Benadiv] 1o prevent disonte rercuon tacodten

aviempuies the Realan shoe swas glhven (£541)
M, Divingston's family stated My Livingsion did ambudate o the batirroorn prior to

envn Afidavii #5 [y Furthermere, the fact that Ms, [ivingston did not

dischayze  (Dr Co
complain about worsching symptoms such as nulnbness or weakness i her evaduation on August
12, 2016 at Bmergency Deparument shows there is no breach i the standard of care in thig
regard {Dr. Coleman Aflidavit #5-k). Mr. Carotliess, PA also confirnied in his deposition that

Ms. Livingston was ambulated to the bathroom. (Pg. 39-40 . 25 1-2).

CONCLUSION

BBased on the findings hereinabove and pursuant to the Sumnary Judgment standard of
this State. the standard of care as to whether attending physician must be present in the
emergeney department under the South Carolina Statuies and the fact that whether the Defendant
TMRC has breached the standard ol care are at dispute. Therelore, there 18 a genuine issue as to
the matter of facts and TRMC shall not be improperly deprived of trial on disputed factual issucs
per Cunningham ex rel. Grice. Moreovet, the Defendant TRMC believes, it has shown a mere
scintilla of evidence and/or the slightest amount of relevant evidence in order (o withstand a
motion for summary judgment as required by Hurrvis Tecier, Inc. For the reasons hereinabove,

Defendant TRMC respectfully requests this Court to deny Plaintift's Motion for partial Summary

Judgment
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Malcolm L Livingston, v,

Plainlr,

Phe Regiconal Medieal Center ot
Orangeburg and Calhoun Counties,

Defendant.
Malcolm E. Livingston, Ir., as the Personal
Representative of the Estate of Rebecca E.
Livingston,

Plaintift,

v

The Regional Medical Center of
Crangeburg and Calhoun Countics,

Defendant.
Malcolm E. Livingston, Jr., as the Personal
Representative of the Estate of Rebecea E.
Livingston,

Plaindilt,

V.

The Regional Medical Center of
Orangeburg and Calhoun Counties,

Defendant.
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Defendant The Regional Medical Center 09T RMC?) . responds 1o Plinii s Motion for
Sanmary Judgment ax follows:

i 1 GMENT STANDARD
When reviewing the grant of 2 summary judgment motion, this court applies the snme

standard which governs the trial court under Rule So(c), SCRCP, and summary judpgment is
proper anly when there is no genuine issue as to any material fact and the moving parly is
entitled to judgment as a matter of law Fleming v. Rose. 350 S.C. 488, 493. 567 S.E.2d 857, 860
{2002). Summary judgment is a drastic remedy and should be cautiously invoked so that a
litigant will not be improperly deprived of (rial on dispuied factual issues, Cunningham ex rel
Grice v. Helping Hands, Inc., 352 $.C. 485, 575 8.1.2d 549 (2003). "The purpose of summary
Judgment is to expedite the disposition of cases which do not require the services of a fact
finder." Singleton v. Sherer, 377 8.C. 185. 659 $.15.2d 196 (C.t. App. 2008).

“[Un cases applying the preponderance of the evidence burden of proof, the non-moving
party 1s only required to submit a mere sciutilla of evidence in order to withstand a motion for
summary judgrent”). This standard requires merely “the slightest amount of relevant evidence®
on an issue Lo warrant denial of summary judgment. Black’s Law Dictionary 635 (3d pocket ed.
2006). Harris Teeter, Inc. v. Moore & Van Allen, PLLC, 390 S.C. 275, 294-95, 701 S.E.2d 747.
752 (2010) concurring in part, dissentiug in part, Hearn, J.

In determining whether a tiable issue of fact exists, the evidence and all factual
inferences drawn [ront it must be viewed in the light most fvarable to the nommoving
party. Sauner v. Pub. Serv. Auth., 354 $.C. 397, 404, 581 S.E.2d 161, 165 (2003). If evidentiary
facts are not disputed but the conclusions ot inferences to be drawn from them are, summatry
judgment should be denied. Bangus v. Wessinger, 303 $.C. 412, 415, 401 S.E.2d 169, 171

(1991). Summary judgment is properly granted when:

WUA 1
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wilh the affidas s 1Cany, shas o ere 15 2o gening issue as 0 auny matenal 12l ang

that the toving pasty s entidcd to o dpnaent s a maoter o ey,

Rule S6(c), SCRCP.
ARGUMENT

“Medical malpractice lawsuits have specific requirements that must be catisfied i order
for a genuine {actual issue 1 exist.” David v Mol cod Reg'| Med Ctr 367 8.C. 242,247, 626
S.LE2d L3 (20063, Specifically, a plaintiff alleging medical malpractice must provide evidence
showing: (1) the generally recognized and accepled practices and procedures that would be
followed by average, competent practitioners in the defendant’s field of medicine under the same
or similar circumstances, and (2) the defendant departed from the recognized and gencrally
accepled standards. Jones v Doe, 372 8.C. 53, 61, 640 S.E.2d 514, 518 (Ct. App.
2006). Additionally, the plaimiff must demonstrate the defendant’s departure {rom such
generally recognized practices and procedures proximately caused the plaintifT™s alteged injuries
and damages. Deavia. 367 S.C. a1 248, 626 5.0, 2d wt 4.

If' [he subject matter does not lie within common knowledge but requires special learaing
ta evaluate the conduct of the defendant, then the plainiiff must offer expert testimony to
establish both the required standard of care and the defendant’s faiture (o conform (o that
standard. [d. Because “many malpractice suits invalve ailments and treatiments outside the realm
of ordinary lay knowledge, expert restimmony is generally necessary.” fillis v. Oliver, 323 $.C,
121125, 473 S.1.2d 793, 795 (1996). When plaintiffs rely solely upen medical expert lestimony
as the only evidence of proxiniate cause, the medical expert must, with reasonable certainty, state
it is their opinion the injuries complained of most probably resulted from the defendant’s
negligence. /d. The testimony “must provide a significant causal link between ihe alleged

negligence and the plaintiffs injuries, rather than 4 tenuous and hypothetical connection,” /d.

3
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T the carrent case. Ding

s iled o Notion or Pacsisl Stemac Judgment as o matien
of T on Seprember 10,021, argning supervising physician i vicatiousty Rable for negligen
ucls el a physician’s assistant under the South Caroling Physician Assistants Practice Acl (in
cltect of August 2016), Plainiff then cited “ A Physician Assistant may pertorm (1) medical
oty tasks, or [unetions with written scope of practice under physician supervision; (2) thase
duties and responsibilities, including by prescribing and dispensing drugs and medical devices,
that are lawlully delepated by their supervising physicians.”

[ his deposition on August 25, 2021, Plaintiff’s expert witness Dr. Bruce Janiak, MD,
stated that “the standard of care is for every mid-level provider. . . the attending physician muysi
be available, physically in the emergency department, working with the PA, with one exception,
which is not true in ihis case.” ( Pg. 30, In. 10-17). Dr. Janiak further affirmed his position in the
direct examination by the Plaintit’s counsel stating * in the cmergeney department, it is physical
presence that is requived so that mid-level provider can consult on an alimost instantancous bagis
with the emergency physician attending.” (Pg. 35. In. 6-9). However, when asked, Dr. Janiak
stated that he has not reviewed the South Carolina Physician Practice Act recently, (Pg. 27 In.
[6-17). Contrary to Dr Janiak’s testimeny that an sttending physician must be present mid-level
health care facilities, $.C. Code Ann. 47-40-955 (A) states, * The Supervising Physician is
responsible for the all aspects of PA’s practice. . . however, the stalute goes on to say,

“Supervision . . , must not be construed as necessarily requiring the plysical presence of

supervising phiysicidan al the (ime snd pluce where the services are rendered . .. 'TRMC’s expert

witness, Dr. Thomas H. Coleman, MD, FACEP, stated in his affidavit that in South Carolina, PA
supervision must not be construed to necessarily require the physical presence of the supervising

physician at the time and place where the services are rendered. (Dr. Coleman Affidavit # 5-j).
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Sorcovers TRNC asscirs that in South Carelma, 1 phy sician does not “supervise” 4 PA
by the degree that the P it report o the physician prion to g dispnosis belog nade and-or
prior o the freatment betng implemented. including the nrdering of lubs and tests and
determinimg the vecd tor admission or discharge, per Dr- Coicnan’s Affidavit (#3-k). “The mere
tact that the plaintifs expert mav use a dilferent approach . . 15 not considered a deviation from
the recugnized standard of medical care .. Nor is the standard violated because an expeit
disagrees with a defendant as to what is best or better approached in treating a patient. Medicine
is an inexact science and eminently qualified physicians may differ as to what constitues a
preferable course of treatment. Such differences as (o preferences as to preference do not amount
to malpractice.” Todd v. United States, 570 F. Supp. 670 (D.S.C. 1983).

Mr. Michacl Carothers, PA was the attending Physician’s Assistant at the time of Ms.
Livingston’s treatment at TMRC on Augast 12, 2016. Mr. Carothers, PA stated in his deposition
that while there were available plysicians on duty al the time of the examination, he did not
recall theh names. (Cy, 9, In 10-14). He also recalled that while he was under supervision of a
physician at the time of Ms, Livingston’s care, he did not recall who it was on that day {Pg. 9, In,
19-235). While Mr, Carothers, PA affirmed he did not consult to any physictan regarding Ms,
Livingston’s care (PR. 16, In 13, 16), he testified that South Carolina laws do not require an
entergency departiment to have the physician’s name anywhcere on the record later in his
deposition, (Pg. 62-63, In. 23-25; 1-4).

Frthermore, South Carolina Physician’s Assistants Practice Act states “only physicians
assistants holding permanent license may prescribe drug therapy as provided in this article.” In
his deposition, Mr. Carothers, PA testified he is licensed in Pennsylvania and South Carolina

(I’g. 57, In. 13) and has been the main provider of TRMC Urgent Care at Santee since 2017, (P,
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Soy i, 2 He testiiod he mave Ms | ivingston Zotran aid Dilandid o counteract nausea in her

ot

dadtment (Pg 18 Iy 172190000 Colenmuu stiied un his aflideas

af niss D aviaeston had
reeeived Ditudid and Benadv | to provent distonic reaction that often accompanics the Reglan
she was grven. (#5-d) Dr. Colemuns funther states that while Dilaudid and Benadryl are very
sedating, and they can cause a risk of fall in elder people, Ms. Livingston did not have any
nevrulogical complaints reported in her P or noted on her exam in the Emergency Depattment.
(#5-e). Therefore, this did not breach the siandard of care, per Dr. Coleman.

Dr. Janiak testified that Ms. Livingston should have had an MR for a possibility of a
newrological damage to the spinal cord that may have been happeniag at the time (Pg. 21 1n. 1-4),
and while he was not aware that T RMC does not have any neurosuegeon o aceess hematoma for
neurosurgery (Pg, 22, In. 8), he stated that Ms. Livingston should have been intervened and
transported 10 anvther hospital souner than a day. (Pg. 23, W 3-6), However, this assertion is
contradicied by the fact (hat Ms. Livingston did not have any neurological complaints, per Dr.
Coleman and Mr. Carother’s affidavits. Dr. Janiak also testified that he has not scen anything
documented in the record as to whether on August 12, Ms. Livingston communicated her
complatnts to the nursing staff or Mr. Carothers, PA about her numbness. Nor were there any
documented records that Ms. Tivingston complained about inability 1o ambulate ot lack of
movement or leeling in her leg. (Pg. 30 In. §-20).

Mz, Carothers, PA testified in his deposition that Ms, Livingston was moving all four
exlremities without any numbness or tingling during the physical exam and she did not exhibit
and numbness at the time of the exam ( Pg. 50, In. 11-15). This was also affirmed by Dr.

Coleman in his affidavit, stating that Ms. Livingsion did have help [rom the medical staff given
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Me, Livingston's Eunily stated My, Livingsten did ambulate 10 the bathroom prios o

discharge . (Dr. Coleman AlGdavit #5-1) Furthermere, the et thae vis ivingston did not
complain ahout worsening symptoms such as numbness vt sweakness in her evaluatton on Augusi
12,2016 at Emetgency Depariment shows there is no breach in the standard of care in this
regard. (D, Coleman Affidavit #5-k). Mr. Carothers, PA also confirmed in his deposition that
Ms. Livingston was ambulated (o the bathroom. (Pg. 39-40 In. 25 i-2).
CONCLUSION

Based on the findings hereinabove and pursuant to the Summary J adgment standard of
this State. the standard ot care as 1o whether attending physician mast be present in the
emergency department under the South Caroling Statutes and the fact that whether the Defendant
TMRC has breached the standard of care are at dispure, Therefore, there is a genuine issuc as (o
the matter of Tacts and TRMC shall not be improperly deprived of trial on disputed factual issues
per Cunningham ex yel. Grice. Moreover, the Defendant TRMC believes, 11 has shown a mere
scintilla of cvidence and/or the slightest amount of relevant evidence in order to withstand
jotion tor summary judgment as required by Harris Teeter. Inc. For the reasons hercinabove.

Pefendant TRMC respectfully requests this Court tr deny Plaintiti™s Motion for partial Summary

Judgment,

RiJs
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COUNIY OF GRANGTBU R
Malcolm Lo Livinpston, I,

Plaintift,

Fhe Repional Medical Center of
Orangelburg and Calhoun Counnties,

Defendant,
Malcolm E. Livingston, Jr., as the Personal
Representative of the Estate of Rebecea E.
Livingston,

Plainuff,

v

Tlhe Regional Medical Center of
Orangeburg and Calhoun Counties,

Defendant,
Malcolm E. Livingston, Jr., as the Personal
Representative of the Estate of Rebecca E,
Livingston,

Plaintift,

v

The Regional Medical Center of
Orangeburg and Calhoun Countics,

Defendant.
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Delendant ilie Regional Medioat Center i TRATC™ mesponds to Pt il s Motion ol

Sy fedgment as follow «
SLAM AR G DGMENT STANDARD
When reviewing the yeant of @ sunuvary judgment moetion, this court applics the same

standard whicl governs the tial court under Rule Soies, SCRCP. and sunumary judgnient is
proper only when there s no genuine issue as @ any material fact and the moving party is
entitled to judgment as a matter of law. Fleming v. Rose. 350 S.C. 488, 492,567 S.12.2d 857, 860
(2002). Summary judgment is a drastic remedy and should be cautiously invaked o that 4
litigant will not be improperty deprived of wial on disputed factual issues. Cunmingham ex vel
Cirice v. Helping Hands, Inc., 352 5.C. 485, 575 S.E.2d 549 (2003). "The purpose of summary
judgment is to expedite the disposition of cases which do not require the services of a fact
finder” Singleton v. Sherer, 377 S.C. 185, 659 S.15.2d 196 (Ct. App. 2008,

“[I]n cases applying the preponderance of the evidence burden of proof, the noOn-mMoving
perty 1s only required to submit a mere scintilla of evidence in order (0 withistand @ motion for
summary judgment”). This standard requires merely “the slightest amount of relevant evidenee™
on an issue Lo warrant denia} of summary judgment. Black’s Law Dictionary 635 (3d pocket ed. -
2000). Harris Teerer, Tnc. v. Moove & Van Ailen, PLLC, 390 S.C. 275, 294-95, 701 S.I5.2d 742,
752 (2010) concurring in part, dissenting in part, Hearn, J.

In determining whether a triable issue of fact exists, the evidence and all factual
inferences drawn frony it must be viewed i the light mast favorable to he nonmaoving
party. Sauner v. Pub. Serv. duth , 354 $.C. 397, 404, 581 S.E.2d 161, 165 (2003). If evidentiary
facts are not disputed but the conclusions ot inferences to be drawn from them are, summary

judgment should be denied. Burgus v. Wessinger. 303 S.C. 412, 415, 401 S..2d 169, 171

(1991). Summary judgment is properly granted when:

373
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P ke pleadings. depositions, answers G interregatorios. and wdimissions on liie, together
with the afTidavits, if any, show et there 1z no senuioe issue os to any matevial fact and
that the moviag pary is entitled (o a jadgment as wingtter of L

I

Rule 5¢(¢), SCRCP,

ARGUMIINT

“Medical malpractice lawsuits have specific requirements that must be satisfied in order
for a genuine tactual issue to exist.” David v, Meleod Reg'l Med. Cir. 367 5.C. 242, 247, 626
S.E.2d 1.3 (2006). Specifically, a plaintiff alleging medical malpractice must provide evidence
showing: (1) the generally recognized and accepted practices and procedures that would be
followed by average, competent practitioners in the defendant’s field of medicine under the same
or similar circumstances, and (2) the defendant departed from the recognized and gencrally
accepted standards. Jones v. Doe, 372 S.C. 53, 61, 640 S.E.2d 514, 518 (Ci. App.
2006). Additionally, the plaintiff must demonstrate the defendant’s departure from stch
generally recopnized practices and procedures proximalely caused the plaintitt™s alleged injurics
and damages. David, 367 S.C. at 248. 626 S.E.2d at 4.

[f the subject matter does not lie within common knowledge but requires special learning
to evaluate the conduct of the defendant, then the plaintft must offer expert testimony to
establish both the required standard of carce and the defendant’s fuilure to conform to that
standard. 1d. Because “many malpractice suits involve ailments and treatments outside the realm
of ordinarv lay knowledge, expert testimony is generally necessary.” Ellis v. Oliver, 323 5.C.
121, 125, 473 8.1:.2d 793, 795 (1996). When plaintiffs rely solely upon medical expert testimony
as the only evidence of proximate cause, the medical expert must, with reasonable certainty, state
it is their opinion the injuries camplained of most probably resulted from the defendant’s
negligence. Id. The testimony “must provide a significant causal [ink between the alleged

negligence and (he plaintiff”s injuries, rather than a tenuous and hypothetical connection.” /o,
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Ferhie et ease Plantt ] Do tHed 0 Motioe S Paring Savaurs Srlement assomaties

10, 2021 argning cepervising physactan b vicariomsty Lable for neglisgens

ol faw opr Sepiein

acts o a physician’s assistant uader the Sout Caroling Physician” Assistants Practice At (in

cffect of August 2018), Plainti i then cited © A Physician Assistant may pertorm (1) medicsl
acts, tasks, or funetions with weitten scope oi practice under physwian supervision; {2} those
duties and responsibilities, including by prescribing and dispensing drugs and medical devices,
that are lawfully delegated by their supervising physicians.”

In his depaosition on August 25, 2021, Plaintiffs expert witness Dr. Bruce Janiak, MDD,
stated that “the standard of care is for every mid-level provider, . . the attending physician must
be available, physically in the emergency department, working with the PA, with one ecxception,
which is rot true in this case.” ( Pg. 30, In. 10-17). Dr. Faniak [uriber atfinmed his position in the
direct examination hy the Plaintiff’s counsel stating © in the emergency department, it is physical
presence that {s required so that mid-tevel provider can consult on an almost instantaneous basis
with the emergency physician attending.” (Pg. 33, In. 6-9). However, when asked, Dr. Janiak
stated that he has not reviewed the South Carolina Pliysician Practice Act recently. (Pg. 27 In.
16-17). Contrary to Dr. Janiak’s testhmony that an atiending physician must be present mid-level

Licalily care fucilities. S.C, Code Anin 47-40-955 (A) states,  The Supervising Physician is

6£01088d08102#3SVD - SYI1d NOWWOD ~ DHNEIONVHO - WY 00:01 8Z 120 LZ0Z - A3 ATIVOINOHLT313

responsible {or the all aspects of PA’s practice. . [ however, the statite goes on 1o say,
“Supervision . . . must not he construed as necessarily requiring the physical presence of
supérvising physician al the {ime and place where the services are rendered .7 TRMC s expert
witness, Dr. Thomas H. Coleman, MD, FACEP, stated in his affidavit that in South Carofina, PA
supervision must not be construed to necessarily requirve the pitysical presence ol the supetvising

physician at the lime and place where thie services are rendered. (Dr, Coleman Affidavit # 5-).
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Moreover, TRMC gesorts that in South Carelina, a physican does uel Caipeivise Ta PA
o the degrec that ihe A miust report W the physician priocio a dinpnoss boing nusde andior
prior (o the treaiment being implemented, including the ordering of labs und tests and
determining the vecd for admission or discharge, per Dr. Coleman’s Affidavit (#5-k). “The mere
fact that the plaintif™s expent may use u dilferent approach .. 15101 considered a deviation from
the recognized standard of medical care . . Nor is the standard violated because an expert
disagrees with a defendant as to what is best or better approached in treating a patient. Medicine
is an inexact science and eminently qualificd physicians may differ as to what constitutes a
preferable course of treatment. Such differences as to preferences as to preference do not amount
to malpractice.” 7odd v. United States. 570 F. Supp. 670 (D.S.C. 1983},

Mr. Michael Carothers, PA was’ the attending Physician’s Assistant at Lhe time of Ms.
Livingston’s treatment at TMRC on August 12. 2016. Mr. Carothers, PA stated in his deposiiion
that while there were available physicians on duty at the time of the examination, he did not
recall their names. (g, 9, In 10-14), e also recalled that while he was under supervision of a
physician at the time of Ms. Livingston’s care, he did not recall who it was on that day (Pg. 9, 1n,
19-25). While Mr. Carothers, PA affirmed he did not consult to any physician regarding Ms.
Livingston’s care (Pg. 16, Tn 13, 163, he testified that South Carofina laws do not require an
emergency department to have the physician’s name anywhere on the record latet in his
deposition. (Pg. 62-63. In. 23-25; 1-4).

Furthermore. South Carolina Physician’s Assistants Practice Act states “only physicians
assistants holding permanent license may prescribe drug therapy as provided in this article.” In
his deposition, Mr. Carothers, PA testified he is licensed in Pennsylvania and South Carolina

(Pg. 57, In. 13) and has been the main provider of TRMC Urgent Care at Santce since 2017. (Pg.

X2
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<oy, In 23). Hetestified he gave Mso Livingston Zafran and Ditawdid to connteract nausea in her

treatment, (Pg 18 I, 172091 Dy, Colemin stated i Bis af (idavit that Ms. T iviipston had
received Ditaudid and Benadryl o prevent distonie reaction that often accampanios the Reglan
she was given, (#5-d). D, Coleman furtber states that while Dileudid and Denadryl are very
sedating. and they can cause a risk of fall in elder people, Ms. Livingston did not have any
neurclogical complaints reported in her HPT or noted on her exan in the Emergency Department.
(it3-e). Therefore, this did not breach the standurd of care, per Dr. Coleman.

Dr. Janiak testified that Ms. Livingston should have had an MRI for a possibility of a
neurological damage to the spinal cord that may have been happening at the tirme (Pg. 21 1a, 1-4),
and while he was not aware that TRMC does not have any neurosurgeon (o acoess hematoma for
neurosurgery (Pg, 22, [n. 8), he stated that Ms. Livingston should have been intervened and
transported to another bosgpital sooner than a day. (Pg. 23, In 3-6). However, this agsertion is
conuadicted by the fact that Ms. Livingston did not have any neurological complaints, per Dr.
Coleran and Mr. Carother’s affidavits. Dr. Janiak also testified that he has not seen anything
documented in the record as to whether on August 12, Ms. Livingston communicated her
complaints to the nursing staff or Mr. Carothers, PA about her numbuness. Nor were there any
documented records (hat Ms, |Livingston complained ahaut inability o ambulate or fack of
movement or feeling in her leg. (Pg. 30 In. 8-20)

Mr. Carothers, PA testfied in his deposition that Ms, Tivingston was moving all four
exiremities without any numbness or lingling during the physical exam and she did not exhibit
and numbness at the time of the exam ( Pg. 50, In. 11-15). This was also affirmed by Dr,

Coleman in his affidavit, stating that Ms. Livingston did have help from the medical staff given
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fhat she had recaived Ditaudid for bor pain and Bensdey? 1o prevent distonic 1waction that olten
recompanics the Reglan she was given. (35~}

M. Tivingston’s fumily stated Ms Livingston did apibulate 10 the bathroom prior to
discharce . (Dr. Coleman Affidavit #5-1) Turthernore, the fact that Ms. [ivipgston did not
complain about worsening symploms such as numbness or weakness in her evalugtion on August
12, 2016 at Emergency Department shows there is no breach in the standard of care i this
regard. (Dr. Coleman A Ifidavit #5-k). Mr. Carothers, PA also confirmed in his deposition that
Ms. Livingston was ambulated to the bathroom. (Pg. 30-40 In. 25; 1-2).

CONCLUSION

Based on the findings hereinabove and pursuant to the Summary Judgment standard of
this State, the standard of care as to whether artending physician must be present 1u the
emergency department under the Sauth Carelina Statutes and the ract that whether the Delendant
TMRC has breached the standard ol care are at dispute Therefore. there is a genuine issue as to
the matter of facts and TRMC shall not be improperly deprived of trial on disputed factual issues
per Cunmningham ex rel. Grice. Moreover, the Defendant TRMC believes. it has shown a mere
scintilla of cvidence and/or the slightest amount of relevant evidence in order to withstand a
motion for summary judgment as required by Harris Teeter, Inc. For the reasons hereinabove,
Defeadant TRMC respectfully requests this Court to deny Plaintiff’s Motion for partial Summary

Judgment,
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STATEOF SOV ITCAROLINA ) ;
COUNTY OF O anGERURG ] -
) -

; Case No. 2018-CP-38-01036 e

) 2018-CP-3R-01038 w

Malcolm E. Livingston, Jr.. as the ) 2018-CP-38-01039 N
Personal Representative ot the ) N
Estate of Rebecea . Livingstorn, ) py
j o

) &

Plamtiff, ) P

) DEFENDANT’S MOTION %

v ) TO RULE 59(e) 2

) o

) X

et e Pl . . >
The Regional Medical Center ) g
Of Orangeburg and Calhoun ) AL
Counties, ) S
) @

Defendant, ) 8

) =

&

This Court entered an order on February 9, 2022, granting Plaintiff's Motion for Partial Summary =

=

2

Judgment. Pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure, Defendant moves this o
»

Court to reconsider the Order & Opinion granting Plaintiff's Motion for Partiul Summary Judgment, (133
%)

wilhdraw said order, enter an order denying Plaintiff's Motion for Partial Summary Judgment, and allow %"
j=]

these disputed factual issues to proceed to trial. Pt
e

1n its Motion for Partial Summary Judgmert as a matter of law, Plaintitf argued a supervising §

a

[0V}

[o)]

physician is vicariously liable for the negligent acts of a physician's assistant under the South Carolina
Physician' Assistants Practice Act. In response to Plaintiff's motion, Defendant filed a motion in
opposition, arguing a genuine issue as to the matter of facts. Specifically, Defendant argued that the issues
at dispute are 1) whether the attending physician must be present in the emergency department under the
South Carolina Statutes, and 2} whether the Defendant breached the standard of care. In this Court's Qrder
& Opinian, the Court granted Plaintiff's Motion for Partial Summary Judgment, ruling that a physician
assistant is the agent of a supervising physician, thus making the supervising physician liable for the acts

and omissions committed by the agent. The Court therefore ruled that the $1,200,000.00 liability cap for

Page | of 6
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physicians and dentisty ander die Sonth Caroling Cotis Ul Actwas applivalide rather thap, as

Defendont argued. the $300000.00 por cladm and SO06.000 00 per ocenrance lishilis caps for non

sms Act b 1o bo construed 1o Hindl e Havtlity of the stafe,

physicianson-dentists, The Tort €
Detendant asseris tlis ruling 15 i contiavention o the Tort Claiims Ao
Rule 59(¢) of the South Caroiina Rules of Lvidence provides, “A Motion to Alter or Amend the
Judgment shall be served not later than 10 days afles receipt of written notice af the entry of the order." Ins
clarifying this rule, the Court in Elanyy, South Caoling Dieparient al Transpsation stated,
it is proper to view a Rule 39¢e) Motion not only as a vehicle to tequest the trial cournt
"alter or amend the judgment,” but also as a vehicle to seek “reconsideration” of issues
and arguments. A Motion under Rule 59(e) fong has been viewed as “Motion tor
Reconsideraiion” despite the absence of those words from the rule. Consequontly, a party
usually is allowed to ask the court to recensider its decision even if it means rehashing all
or part of an arguinent previously presented.
Pam v, S.CDept, of Transp . 301 SC 9 31, 602 SE 2d 772 (2004). The Court continued, "Thers ix
noihing inberenily unfali s aliowing » pawity oie foal chancs not aaly to call the court's attention to a
possible misapprehension of an earlier argument, but also to revisit a previously raised argument. It is
inhevently unfair to disallow such an opportunity "id. at 22
Additionally, the Court considered when the filing of a Rule 59 (¢) motion was apptoptiate and even
necessary:
A party may wish to file such a motion when she believes the court has misunderstood,
failed to fully consider, or perhaps failed to rule on an argument or issue, and the party
wishes for the court to reconsider or rule on it. A party musf file such a motion when an
issge or argument has been raised, but not ruled on, in order to preserve it for appellate
review.
Id. at 361 S.C. at 24, Defendants argue that that in its Order & Opinion, this Court failed to fully consider
or rule on all of Deferdants’ arguments in opposition to Plaintiff's Motion and the genuine issues of

material facts pursuant to the standards for summary judgment and medical malpractice tawsuits in this

state.
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Suminnm s judgmentis proper onls whicn there is o yesrdne ivsue @ 20w maternd fact apd the

moving party is entitled lo judginent as a matter of Jew, Rule 36¢c), SCRP Plomnne © Rewel 350 5.0,

488,493, 567 S.E.2d 857, 860 (2002) In detormining whether a riable Isaue of fuct exista. the evidence

and all factual inferences drawn from it must be viewed in the light most favolable to the nonmoving
party, Savncr v Puly Nerv awh, 354 S C, 397, 404, S81 S.E.2d 161, 163 (2003) It evidentiary fucts are
not disputed but the conelusions or inferences to be drawn from them are, summary judgment should be
denied. Baugus v. Wessinger, 303 $.C. 412, 415,401 SE2d 169, 171 (1991).

Mareover, “[m]edical malpractice Jawsuits bave specific requirements that must be satisfied in

order for & genuine factual issue to exist.”David v, Ml cod Reg'l Med, Ctr, 367 S.C. 242, 247 626

S.E.2d 1,3 (2006). Specifically, a plaintiff alleging medical malpractice must provide evidence showing:
(1) the generally recognized and accepted practices and procedures that would be followed by average,
competent practitioners in the defendant’s field of medicine under the same or similar circumstances, and
(2) the defendant departed from the recognized and generally accepted siandards. jones v. inw, 372 S.C.
5361, 640 S.K, 2d 514, 518 (Ct. App. 2006), Further, this departure must have proximately caused the
plaintiff's injurics and damages David, 367 S.C. at 248, 626 SE 2d at 4

moving party is entitled to judgment as a matter of law, this Court, in its Order & Opinion, only addressed
and ruled on, as a matter of law, whether a supervising physician is vicariously liable for a physician
assistan: under the principles of agency. Defendant argues that it appears the Court latled to rule on or
fully consider the issuss of materfal facts at dispute that were raised by Defendant in its motion in
opposition: 1) whether the attending physician must be present in the emergency department under the
South Carolina Statutes, and 2) whether the Defendant breached the standard of care,

As to issue (1), in his deposition of August 25, 2021, Plaintiff's expert witness Dr. Bruce Janiak,

MD. testified that the "standard of care is tor every mid-level provider . . . the attending physician must be
available, physically in thc cmergency department, working with the PA, with onc exception, which is niot
true in this case” and that "in the emergency department. it is physical presence that js required sc that

~
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mid-tovel provider can consult on an almost instantasesus basis with e enorgencs physician altending.”
flowever. Dr Jauiak testitied that he has not reviewed the South « avehima Phyeician Practive Actrecently
Contrary 1o s testimeny, S.C Cade Ann, 17-40-938 (A) states. " Vhe Superyistng Phystean s
responsible for all the aspects of a PA's practice;” hosever, "{sJupervision must not be construed as
necessarily requiring the physical presence of a supervising physictan at the time and place where the
services are rendered." This was further corroborated by Defendant's expert, De, Thomas H, Caoleman,
MDD, FACEP. Thus. there is a dispute in this matter as to ihe stundard of care regarding whether the
attending physician must be physically preseut in the emergency department under the South Carolina
Statutes. The Court should have ruled on and fully considered this issue, and the Plaintiff’s Motion for
Summary Judgment should have been denied.

As to issue (2), Defendant asserts there is a genuine issue as to whether Defendant breached the
standard of care. Defendant asserts that in South Carolina, 1 physician does not "supervise” a PA fo the
degree that the PA must report to the physician prior (o a diagnosis being made and/or treatment being
implemented, including the ordering of fabs and tests und determining the need for admission and
discharge. Nor docs South Carclina Jaw require an emergency department to have tlie physizian name
anywhere on the recard. Plaintiff offered no evidence of a physician/patient relationship in this nsatter.

As authorized by the South Carolina Physician's Assistants Practice Act, Mr. Carothers, PA, a
licensed South Carolina PA, administered drug therapy {Zofran and Dilaudid) for Ms. Livingston to
counleract nausea in her treatment. Dr. Coleman staled in his affidavit that Ms. Livingston received
Dilaudid and Benadryl to prevent distonic reaction thet often accompanies the Reglan that she was given,
Dr. Coleman states that while Dilaudid and Benadryl are sedating and can cause risk of fall in elderly
palients, Ms. Livingston did not have any neurological complaints reported in her HP or noted on her
exam in the Emergency Department, and therefore, the administration of drug therapy did not constitute a
breach of the standard of care.

Moreover. there are no documented records indicating that Ms, Livingston complained about the

inability to ambulate, lack of movement or feeling fu her leg, or that she was experiencing worsening

Page 4 0l 0
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symproms sueh as nanbibess v weahness in e evaluation: On the contrars. My Capothers, PA testified
in I deposition thiat Ms. Liviegston was moving all four extremities withaut smbness or tingling
during the physical enam and she did not have exhibjt numbuess at the time of the exam I addition, M.
Livingston ambulated to the bathroom prior 1o discharge. Thus, this, as well, goes to show that there was
no breach in standard of care,

The "mere fact that the plaintitf's expert may use a different approach” or thut "an expert disagrees with

the defendant as to what is best or better approached in treatment a patient” does not constitute a breach or

deviation from the recognized standard of medical care. Todd v. Unitedd Siates, 70 F Supp. 670 (D.S.C.
1983). "Medicine is an inexact science and eminently qualified physicians may differ as to what
constitutes a preferable course of treatment. Such differences as to preference do not amount to
malpractice."ld. Therefore, there is a genuine issue as to whether Defendant breached the standard of care
in this matter.
As argued above and in its Motion in Oppesition ie Plaintifts Motion for Partial Sunmiary
Judgment, Defendant has provided a "mere scintilla of evidence,”l ancoek v. Mid-South Misninent
Co Inc, 3R1, 8 326,330, 673 S.E 2d 801 (2009), and/or "slightest amount of relevant evidence,
"Black's Law Dictionary 635 (3d packet ed. 2006), as to why granting Plaintiff's motion was improper.
Defendant argues that the granting of Plaintiff's motion “Improperly deprived [it] of trial on disputed
factual issues."Cunningham v, Helping lands, Ing, 352 S.C. 485, 491, 575 SE 2d 549 (2003).
Furthermore. given that in its Order & Opinion, the Court did 5ot rule on or, seemingly, tully consider all
of Defendant's arguments regarding the disputed factual issues, a necessary compaonent to be considered
and ruled on in a Motion for Summary Judgment, Defendants' Rule 59(e) Motion s not only proper but
also necessary and required in order to preserve its arguments and issues for appellate review,
For the reasons set forth above, in Defendant's Motion inn Opposition to Plaintiff's Motion for
Partial Suninary Judgment, and in a supporiing memorandum of law to be suppiemented, Defendant

respectfully requests this Court to reconsider the Order & Opinion graating Plaintiff's Motion for Partial

Page S of 6§
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K

Sommary Judgment, withdraw said order, enter an order denying Plamiifts Motion for Pasial Summan

Indgment, and aflow these dsputed Jactua! issue< o proceed o trial,

WHEREFORE. Defendant requests relief contained herein

MICHAEL C. TANNER, LLC

o Miched ) Tagaer
Michael C. Tanner, Esquire
P.O.Box 1061

Bamberg, SC 29003

Bamberg, SC 803-245-9153
February 18, 2022 Attorney for Defendant
Page 6 of 6
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STATE O SOU PHCARD s

COLNTY OF ORANGEDBURG

{ase Noo 2018-CP-38-01036
201 8-CP-38-0 1038
Malcolm E. Livingston, Jr., as the 2018 CP-38-01039
Personal Representative ot the
Estate of Rebeeea e Livingston,

Plamtiff,
DEFENDANT'S MOTION
TO RULE 59(c)

The Regional Medical Center
Of Orangeburg and Calhoun
Counties,

R N T T T e S N

Defendant,

This Court entered an order on February 9, 2022, granting Plaintiff's Moticn for Partial Summary
Judgment. Pursuaut to Rule 59(¢) of the South Carolina Rules of Civil Procedure, Defendant moves this
Court 1o reconsider the Order & Opinion granting Plaintiff's Motion for Partial Summary Judgment,
withdraw said arder, enter an order denying Plaintiff's Motion for Partial Summary Judgment, and allow
these disputed factual issues to proceed to triaf.

In its Motion for Partial Summary Judgment as a matter of law, Plaintiff argued a supervising
physician is vicariously Liable for the negligent acts of a physician's assistant under the South Carolina
Physician’ Assistants Practice Act. In response to Plaintiff's motion, Defendant filed & motion in
opposition, arguing a genuine issue as to the matter of facts. Specifically, Defendant argued that the issues
at dispute are 1) whether the attending physician must be present in the emergency department under the
South Carolina Statutes, and 2) whether the Defendant breached the stanidard of care. 1o this Couri's Order
& Opinion, the Court granted Plaintiff's Motion for Partial Summary Judgment, ruling that a physician
assistant is the agent of a supervising physician, thus making the supervising physician liable for the acty

and omissions commiited by the agent. The Court therefore ruled that the $1,200,000.00 liability cap for

Page 1 of 6
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physician: and dentists vnder the Sonth Caralina Torts Claiius Act was spplicable, rather than, as (E
i‘; ? Eix

Diefendant argued, the $300,000 00 per claim and $600,000.00 per oceurrence liability caps for non .[
physicians/non-dentists The Tort Clahns Act is to be construed 1o linsit the labiiiiy of the state. o
1

Defendant asserts this ruling is in contravention 1o the Tort Claims Acl.

Rule 59(e) of the South Carolina Rules of Evidence provides, "A Motion to Alter or Amend the
Judgment shall be served not later than 10 days after receipi of written notice of the entry of the arder.” In
clarifying this rule, the Court in Llarir v South Cavoling Depmitmient of Transportation stated,

it is proper to view 1 Rule $9(e) Motion not only as a vehicle to request the trial court

“alter or amend the judgment," but also as a vehicle to seek "reconsideration” of issues

and arguments, A Motion under Rule 59(e) long has been viewed as “Motion for

Reconsideration” despite the absence of those words from the rule. Consequently, & party

usually is allowed to ask the couri 10 reconsider its decision even if it means rehashing all

or part of an argument previously presented.

Pl v S0 Depof T, 361 S.C. 9, 21, 602 SE 2d 772 (2004). The Court continued, "There is
nothing inherently unfair in allowing a party one tinal chanice not only to call the court's attention to a
possible misapprehension of an earlier argument. but also to revisit a previously raised argurment, [tis
inherently unfair to disallow such an opportunity.”id, at 22

Additionally, the Court considered when the filing of a Rule 59 {¢) motion was appropriate and even

8EAL0BEADRLOZHISYD - SVITd NOWIWOD - DQUNGIONYHO - Wd €721 81 24 2207

necessary:
A party may wish to file such a motion when she believes the court has misunderstood,
failed to fully consider, or perhaps failed to rule on an argument or jssue, and the party
wishes for the court to reconsider or rule o it. A party srust file such a motion when an

issue or argument has been raised, but not ruled on, in order to preserve it for appellate
review,

or rile on all of Defendants’ arguments in opposition to Plaintiff's Motion and the genuine issues of
material facts pursuant to the standards for summary judgment and medical malpractice luwsuits in this
state.
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Sumsey Jodgment is proper only when there is uo gonnine issue as fo any malvreil fact apd the
moving party is entitled to judgment as a mattes of law Rude S6(0) SCRP; Lo v Rowe, 350 5.C.
488,493, 367 S E. 2d 857, 860 (2002). o delermining whether 4 triable issue of fact exists, the evidence
and al] factual inferences drawn [rom if must be viewed i the light niost favorable to the nenmoving
Auih, 354 8.C. 397, 404, 581 S.E.2d 161, 165 (2003). 1{ evidentiary facts are

party. Suvner v Pids, Servy,

not disputed but the conclusions or inferences to be drawn from then are, summary judgment should be
denied. Basgus v. Wessinger, 303 S.C, 412,415,401 S.E2d 169, 171 (1991).

Maoreover, "[im]Jedical malpractice lawsuits have specific requirements that inust be satistied in
order for a genuine factual issue to exist."David v. Mol .ead Rep'l Med. Ctr,, 367 S.C. 242, 247 626
S.E.2d 1,3 (2006). Specifically, a plaintiff alleging medical malpractice must provide evidence showing:
(1) the generally recognized and accepted practices and pracedures that would be followed by average,
competent practitioners in the defondant’s field of medicine under the same or shnilar circurnstances, and
(2) the defendant departed from the recognized and generaily accepted standards. Jones v. Dog, 372 8.C.
5361, 640 S.E. 2d 514, 518 (Ct. App. 2006). Further, this departure must have proximately caused the

plaintiff's injurics and damages. David. 367 S.C. at 248, 626 S.E.2d at 4,

moving party is entitled 1o judgment #s a matter of law, this Cowt, int iis Order & Opinion, only addressed
and raled on, as a matter of law, whether a supervising physician is vicariously liable for a physician
assistant under the principles of agency. Defendant argues that it appears the Court fajled to rule on or
fully consider the issues of material facts at dispute that were raised by Defendant in ifs motion in
opposition: 1) whether the attending physician must he prescat in the emergency department under the
South Carolina Statutes, and 2) whether the Defendant breached the standard of care,

As to issue (1), in his deposition of August 25, 2021, Plainiff's expert witness Dr, Bruce Janiuk,
MD. testified that the “standard of care s for every mid-level provider . . . the attending physician must be
available, physically in the emergency department, working with the PA, with one exception, which is not

true in this case” and that "in the emergency department, it is physical presence that is required so that
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mid-level provider can consult on an almost instantaneous basis with the emergency physician attending,
Nowever, Dr Janiak testitied that he hias not reviewed the Somh Caroling Physiciun Practice Actrecently
Contran to his testimony, .0, Code Ann 47-40-955 (A) states, " tle Supervising Physician is
responsible for all the aspects of a PA's practice;" however, “[sJupervision must not be construed as
necessarily requiring the physical presence of a supervising physician af the time and place wlhere the
services are rendered.” This was further corroborated by Defendant's expert, Dr. Thomas H. Coleman,
MD, FACEP, Thus, there is a dispute in this matter as (¢ the standard of care regarding whether the
attending physician must be physically present in the emergency department under the South Carolina
Statutes. The Court should have ruled on and fully consideted this issue, and the Plaintiff’s Motion for
Summary Judgment should have been denied.

As to issue (2), Defendant asserts therc is a genuine issue as to whether Defendant breached the
standard of care, Defendant asserts that in South Carolina, 4 physician does not "supervise” a PA to the
degree that the PA must report to the physician prior to a diagnosis being made and/or treatment being
implemented, including the ordering of labs and tests and determining the need for adinission and
discharge, Nor does South Carolina Jaw require an emergency depariment Lo have the physician name
anywhere on the record. Plaintiff offered 1o evidence of a physician/patient relationship in this matter.

As anthorized by the South Carolina Physician's Assistants Practice Act, Mr. Catothers, PA, a
licensed South Carolina PA, administered drug therapy (Zofran and Difaudid) for Ms. Livingston to

counteract nausea in her treatment. Dr. Coleman stated in his alfidavit that Ms. Livingston received

Dilaudid and Benadryl to prevent distonic reaction that often accompanies the Reglan that she was given.

Dr. Coleman states that while Dilaudid and Benadry! are sedating and can cause risk of fall in elderly

patients, Ms. Livingstou did wot have any neurological complaints reported in her HPI o noted on her

exam in the Emergency Department, and therefore, the administration of drug therapy did not constitute a

breach of the standard of care.

Morcover, there are no documented records indicating that Ms. Livingston complained about the

inability to ambulate, lack of movement or feeling in her leg, or that she was experiencing worsening
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AL

symptews sioh oy niibness or weakness i her evaduation On the contary. Mr Cacothers, PA testified
in Lis deposition that My, Livingston was moving all tour extremitics without numbness o tingiing
during the physical exam aud she did not have exhibit numbiess at the tine of the exam. o addition. Ms.
Livingston ambulated to the bathroom prior to discharge. Thus, this. as well, goes to show that there was
no breach in standard of care.
The "mere fact that the plaintiffs expert inay vse a different approach” or that "an expert disagrees with
the defendant as to what is best or better approached in treatment 4 patient” does not constitate a breach or
deviation from the recognized standard of medical care. Todd v. United Stxtes, 370 F. Supp. 670 (D.S.C.
1983), "Medicine is an inexact science and eminently qualified physicians may ditter as to what
constitutes a preferable course of treatment. Such differences as to preference do not amount to
iin this matter.

As argued above and in its Motion in Opposition to Plaintiff's Motion for Partial Summary

Judgment, Defendant has provided a "mere scintilla ol evidence."Hancuck v Mid-South Mansgement
Codne, 381, S.C. 326, 330, 673 S.5.2d 801 (2009), and/or “slightest amount of relevant evidence.
“Black's Law Dictionary 635 (3d pocket ed. 2006), as to why granting Plaintiff's motion was improper.
Defendant argues that the granting of Plaintiffs motion "impropetty deprived [it] of trial on disputed
factual issves."Cunninghant v, Yelping andy, Ing., 352 S.C. 485,491, 575 SE 2d 549 (2003).
Furthermore, given that in its Order & Opinion, the Court did not rule on or, seemingly, fully consider all
of Defendant's arguments regarding the disputed factual issues, a necessary component to be considered
and ruled on in a Motion for Summary Judgment, Defendants' Rule 59(¢) Motion is not only proper but
also necessary and required in order to preserve its arguments and issues for appellate review.

For the reasons set forth above, in Defendant's Motion in Opposition to Plaintiff's Motion for

Partial Suminary Judgment, and in a supporting memorandum of law to be supplemented, Defendant

respectfully requests this Court to reconsider the Order & Opinion granting Plaintitfs Motion for Partial
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Summary Judgment, withdraw said order. enter an order denying Plainti{ts Motion for Partial Sunmmary

Judgment, and allow these disputed factual issues 1 proceed e wial,

Tid ATIVOINGYI

=
=

WHEREFORE, Defendant requests relief contained herein,

MICHAE]. C. TANNER, LLC

siMichael C. Tanner
Michael C. Tanner. Esquire
P.O. Box 1061

Bamberg, SC 29003

€01 08€dD81L0Z#IASYD - SVYI1d NOWNQD - DANGIADNVYHO - Wd €42t 81 G894 20T - O

Bamberg, SC 803-245-9133
February 18, 2022 Attorney for Defendant
Page 6 of 6

ROA 180 K



T TS P i v
NOU&GL G I

) o

| | ;; 7("”‘

N <

’ T

) Cuse Now 2008-CP-38-01036 ;

) 2018-CP-38-01038 w]

Malcolm 2. [ivingston, Jr. asthe ) 2018-CP-38-01039 0
Persunal Representative of (he ) N
Estate of Rebeceu e, Livinpsion. } ®
) o

) &

Plaintiff, ) o

3 DEFENDANT’S MOTION %

v ) TO RULE §9%(c) Z

) 3

, ‘ ) >
The Regional Medical Center ) o
Of Orangeburg and Calhoun ) L
; c
Counties, ) S
)] o

Defendant, ) O

; o

) =

g

This Court entered an order o February 9, 2022, graniing Plaintiff's Motion for Partial Summary z

o

—

Judgmeni. Pursuant 1o Rule 59(¢) of the South Carolina Rules of Civil Procedure. Defendant moves this m
Z]

Court to reconsider the Order & Opinion granting Plaintiff's Motion for Partial Summary fudgment, jl?
W

withdraw said order, enter an order denying Plaintiff's Motion for Partial Summary Judgment, and allow %’
o

these disputed factual issues to proceed to trial. et
Y,

b - &

In its Motion for Partial Summary Judgment as a matter of law, Plaintiff argued a supervising ®

o

W

«©

physician is vicariously Hable for the negligent acts of a physician's assistant under the South Carolina
Physician' Assistants Practice Act. In response to Plaintiff's motion, Defendant filed a motion in
opposition, arguing a genuine issue as to the matter of facts. Specificatly, Defendant argued thai the issues
at dispute are 1) whether the atiending physician must be present in the emergency department undet the
South Carolina Statutes, and 2) whether the Defendant breached the standard of care. In this Court’s Order
& Opinion, the Court granted Plaintif(’s Motion for Partial Suminary Judgment, ruling that a physician
assistant is the agent of a supervising physician, thus making the supervising physician liable for (he acts

and omissions committed by the agent. The Court theretore ruled that the $1,200,000.00 liability cap for
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physicians and dontists under the South Caroling Totts Ulaims Act was applicable. rather taa, as
Defendant argued, the $300,000.00 per clatn and $660.000.00 per occurrence Hability caps for noi-
physicians/non-dentists. The Fort Claims Act 1s to be construed w Hmit the lability of the state.
Defendant usserts this reling (s 1 contravention to the Tort Claims Act.

Rule 59(e) of the South Caralina Rules of Evidence provides, “A Motion to Alter or Amend the
Judgment shall be served not later than 10 days after receipt of written notice of the entry of the order.” In
clarifying tlsis rule, the Court in Edy v. South Caralis Depmhnent of Transpoctation stated,

it is proper io view a Rule 59(c) Motion not only as a vehicle ta vequest the trial court

"alter or amend the judgment,” but alsc as a vehicle to seek "reconsideration” of issues

and arguments. A Motion under Rule 59(e) long has been viewed as "Motion for

Reconsideration" despite the absence of those words from the rule. Consequently, a party

usually is allowed to ask the court to reconsider its decision even if it means rehashing all

or part of an argument previously presented.

B v 50 Dopt. of hansp, 361 S.C. 9, 21, 602 SE 2d 772 (2004). The Cowrt continucd, “There is
nothing inherently unfair in allowing a party one final chance not only to call the court's attention to a
possible misapprehension of an earlicr argument, but also to revisit a previously raised argument. It is
tnherently unfair to disallow such an opportunity."Id. at 22,
Additionally, the Court considered when the filing of a Rule 59 (e} motion was appropriate and even
lecessary;
A party may wish to file such a motion when she believes the cout has misunderstood,
failed to fully consider, or perhaps failed to rule on an argument or issue, and the party
wishes for the court to reconsider or rule on it. A party must file such a motion when an
issge or argument has been raised, but not ruled on, in order to preserve il for appellate
review,
Id. at 361 S.C. at 24. Defendants argue that that in its Order & Opinion, this Court failed to fully consider
or rule on all of Defendants’ arguments in opposition to Plaintiff's Motion and the genuine issues of

material facts pursuant to the standards for summary judgment and medical malpractice lawsuits in this

state,
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Summary judgpment is proper anly when there ks s gonuine issue as (o uny material fuet apd the
moving party s entitled (0 jndgment as @ matter of v, Kule S6(e), SCRP; Vienting v Rewe, 330 5.0
J88, 493, 567 S.L. 2d 857, 8§60 (20023 Tu determining whether a wiable issue of fact eaists, the evidence
and all factual inferences drawn from it must be viewed in the light most favorable to the nonmoving
party. Sauncr v, Pub, Sers Aath | 354 8.0.397, 404, 381 S.E.2d 161, 165 (2003). If evidentiary facts ure

not disputed but the conclusions or inferences t be drawn from them are, summaty judgment should be
denied Baugus v. Wessinger, 303 S.C. 412, 415, 401 S.E.2d 169, 171 (1991,
Moreover, "[m]edical malpractice Jawsuits have specific requirements that must be satisfied in
order for & genuine factual issue to exist."avid v, Mel cod Reg'l Med, Cir,, 367 S.C. 242, 247 626
S.E 2d 1,3 (2006). Specifically, a plainliff alleging medical malpractice must provide cvidence showing:
(1) the generally recognized and accepted practices and procedures (hat would be foliowed by average,
compelent practitioners in the defendant's ficld of medicine under the same or similar circumstances, and
(2) the defendant departed from the recognized and generally accepted standards. Jgnes v biog, 372 S.C.
5361, 640 8.1, 2d 514, 518 (Ct. App. 2006). Further, this departure must have proximately caused the
plaintitl's injurics and damages. Dasid, 367 S.C. at 248, 626 S E.2d at 4.
moving party is entitled to judgment as a matter of law, this Court, i its Order & Opinion, only addressed
and ruled on, as a matter of law, whether a supervising physician is vicariously liable for a physician
assistant under the principles of agency Defendant argues that it appears the Court failed to rule on or
fully consider the issues of material facts at dispute that were raised by Defendant in its motion in
opposition: 1) whether the attending physician must be present in the emergency department under the
South Carolina Statutes, and 2) whether the Defendant breached the standard of care.
As to issue (1), in his deposition of August 25, 2021, Plaintiff's expert witness Dr. Bruce Janiak,
MD. testified that the “standard of care is for every inid-level provider . . . the attending physician raust be
available, physically in the emergency department, working with the PA. with one exception, which is not

true in this case" and that "in the emergency department, it is physical presence that is required so that
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mid-fevel provider can consult on an alnost instantancens basis with the emergency physician atdending.”
However, Dr Janiak wstiticd that he hax not eeviewed the South Caroling Physician Practice Act recently
Cuontrary to bis testimony. 8.C Code Ann 47-40-955 (A) states, " The Supervising Phrosician iy
responsible for all the aspects of a PA's practice;” however, "[s|upervision must not be consuned as
necessarily requiring the physical presence of a supervising physician at the tine and place where the
services are rendered. This was further corroboraied by Defendant's expert, Dr. Thomas H. Caleman,
MD, FACEP. Thus, there is a dispute in this matter as to the standard of care regarding whether the
attending physician must be physically present in the emergency department under the South Carolina
Statutes. The Court should have ruled on and fully considered this issue, and the Plaintiff’s Motion for
Swumary Judgment should have been denied.

As 10 fssue (2), Defendant asserts there is a genuine {ssue as to whether Defendant breached the
standard of care. Defendant asseits that in South Carolina, a physician does not "supervise” a PA to the
degree that the PA must report to the physician prior to a diagnosis being made and/or treatment being
implemented. including the ordering of labs and tests and determining the need for admission and
discharge, Nor does South Carolina jaw require an emergency departiuent (o have the physician name
anywhere on the record. Plaintiff offered no evidence of a physician/patient relationship in this matter.

As authorized by the South Carolina Physician's Assistants Practice Act, Mr. Carothers, PA, a
licensed South Carolina PA, administered drug therapy (Zofran and Dilaudid) for Ms. Livingston to
counteract naused in her teeatment. Dr, Coleman stated in his affidavit that Ms. Livingston received
Dilaudid and Benadryl to prevent distonic reaction that often accompanies the Reglan that she was given.
Dr. Coleman states that while Dilaudid and Benadryl are sedating and can cause risk of fall in elderly
patients, Ms. Livingston did not have any neurological complaints reparted in her FIPT or noted on her
exam in the Emergency Department, and therefore, the administration of drug therapy did not constitute a
breach of the standard of care.

Morcover, there are no documented records indicating that Ms, Liviagston complained about the

inability to ambulate, lack of mevement or feeling in her leg, or that she was experiencing worsening
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svaplots such as numbness or weakness i her ey aluaiion, © 4 the confrary, M Carothers, PA tostified
in Bis deposition that Ms. Livingston was meving s four exteoites without nasibhess o tingling
during the physical exam and she did not have exhibil numboess at the time of the exam. In addition, Ms.
Livingston ambulated 10 the bathroom prior to discharge. Uhus, this, as well, goes to show that there was
1o breach in standard of care.

The "mere fact that the plainliff's expert may use a difterent approach” or that "an expert disagrees with

the defendant as to what is best or better approached in treatment a patient” does not constitute @ brsach or

deviation from the recognized standard of medical care. [odd v Upited States, 570 F. Supp. 670 (D.S.C.
1983). "Medicine is an inexact science and eminently qualitied physicians may differ as to what
constitites u preferable course of treatiment, Such differences as to preference do not amount to
malpractice,"Id. Therefore, there is a genuine issue as to whether Defendant breached the standard of care
in this matter,

As argued above and in its Motion in Opposition to Plaintif{'s Motion for Partial Sutnmary
Judgmen, Defendant has provided a "mere scintilla of evidence "l inncoet ¢ Mid-Sonth Managemeni
Co., Ing., 381, S.C. 326, 330, 673 S.E.2d 801 (2009), and/or “slightest amount of relevant evidence,
“Black’s Law Dictionary 635 (3d pocket ed. 2006), as to why granting Plaintiff's motion was improper.
Defendant argues that the granting of Plaintiff's motion "improperly deprived [it] of trial on disputed
factual issues.”Cunninghann v. Helpimg ands, Inc., 152 S.C. 485, 491, 575 SE 2d 549 (2003).
Furthermore, given that in its Order & Opinion, the Couri did not rule on or, seemingly, fully consider all
of Defendant's arguments regarding the disputed factual issues, a necessary componont to be considered
and tuled on in a Motion for Summary Judgment, Defendants’ Rule 59(¢) Motion is not only proper but
also necessary and required in order to preserve its arguments and issues for appellate review.

For the reasons set forth above, in Defendant's Motion in Opposition to Plaintiff's Motion for
Partial Sunmary Judgment, and in a supporting memorardum of law to be supplemented, Defendant

respectfully requests this Court to reconsider the Order & Opinion granting Plaintif's Motion for Partial
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Summary Judgment, withdraw said order, enter an order denying Plainuff's Motioo tor Partial Sumnary

Judgirent, ard allow these disputed factual issues o pracsed to trial.

WHEREFORE, Defendant tequests relief contained herein.

MICHAEL C. TANNER, LLC

stMichael C. Tanner
Michael C. Tanner, Esquire
P.O. Box 1061

Bamberg, SC 29003
Bamberg, SC 803-245-91353
February 18, 2022 Attorney for Defendant
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Case Nov 1 2018-CP-38-0G1030
) 2018-CP-38-01018
Malcoln ¥, Livinggion, Jr, asthe ) 2018-CP-38-6G1039
Personal Representative of the )
Estate of Rebececu ¢ Livingston 3
)
)
Plaintiff, )
) DEFENDANT'S MOTION
v ) TO RULE 59(¢)
)
)
The Regional Medical Center }
Of Orangeburg and Calhoun )
Counties, )
)
Defendant, )
)

This Court entered an order cn February 9, 2022, granting Plaintift's Motion tor Parlial Summary
Judgment. Pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure. Defendant moves this
Court to reconsider the Order & Opinion granting Plaintiffs Motion for Pattial Summary Judgment,
withdraw said order, enter an order denying Plaintiff’s Motion for Partial Summary Judgment, and allow
these disputed factual issues to proceed to trial.

In its Motion for Partial Summary Judgment as a matter of law, Plaintiff atgued 2 supervising
physician is vicariously liable for the negligent acts of a physician's assistant under the South Carolina
Physician' Assistants Practice Act, In response to Plaintiff's motion, Defendant filed & motion in
opposition, arguing a genuine issue as to the matter of facts. Specifically, Defendant argued that the issues
at dispute are 1) whether the attending physician must be present in the emergency department under the
South Carolina Statutes, and 2) whether the Defendant breached the standard of care. In this Court's Order
& Opinion, the Court granted Plaintiff's Motion for Partial Summary Judgment, ruling that a physician
assistant is the agent of a supervising physician, thus making the supervising pliysician liable for the acts

and omissions commitied by the agent. The Court therefore ruled that the $1,200,000.00 liability cap for
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physicians and deitsts onder the South Carolina Torts Claims Act was appiicable, rather than, as
Defendani aygued. the $300,000 00 per claim and $600,000 00 per ocourrence labilits caps for non
physicians/non-dentists, I'hie Tort Claims Act is to be construed (o limit the Hability of the siate.
Defendant asserts this ruling is in contravention to the Tort Claims Act,

Rule 5%(e) of the South Carolina Rules of Evidence provides, “A Morion to Alter or Amend the
Judgment shall be served not later than 10 days after receipt of wrilten notice of the entry of the order.™ In
clarifying this rule, the Court in Llan v, Sputh Caroling Depactment of Transportation stated,

itis proper 10 view a Rule 59(e) Motion not only as a vehicle to request the trial court

"alter or amend the judgment." but alse as a vehicle to seek "reconsideration” of issues

and arguments. A Motion under Rule 59(e} long has been viewed as "Motion for

Reconsideration” despite the absence of those words from the rule. Consequently, a party

usually is allowed to ask the court to reconsider its decision even if it means rehashing all

or part of an drgument previously presented.

Pl v, 50 Diept, ot Lrgnap 361 8.C. 9, 21, 602 SE 2d 772 (2004). The Court centinued, "There s
nothing inherently unfair in allowing a party one final chance not only (o call the court's atiention 1o a
possible misapprehension of an earlier argument, but also to revisil a previously raised argument. It is
inherently unfair to disallow such an opportunity."Id. at 22.
Additionally, the Court considered wien the filing of a Rule 59 (¢) motion was appropriate and even
necessary:
A party may wish to file such a motion when she believes the court las misunderstood,
failed to fully consider, or perhaps failed to rule on an argument or issue, and the party
wishes for the court to reconsider or rule on it. A party nust file such a motion when an
issnfe or argument has been raised, but not ruled on, in order to preserve it for appellate
review,
Id. at 361 S.C. at 24. Defendants argue that that in its Order & Opinion, this Court failed to (ully consider
or rule on all of Defendants' arguments in opposition to Plaintiff's Motion and the genuine issues of

matetial facts pursuant to the standards for summary judgment and medical malpractice lawsuits in this

state.
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A

Suninary judpnent is proper onjy when there (s no gentine issie as to iy matenal fact and the
moving party is entitled o judgment as o maztes of law Rale 36{c), SCRP: Fleanie s Rose, 350 5.6,
488, 493, 567 S.E 2d 837, 860 (20021 In determining whether & triable issue of fact exists, the evidence
and all factua! jnferences drawr from it must be viewed in the light most tavorable to the nonmoving
party. Saonc v Pub, Sery Aatl, 354 8.C. 397, 404, 581 S.E2d 161, 163 (2003). If evidentiary facts are
not disputed but the conclusions or inferences o be drawn from them are, summary judgment should be
denied. Baugns v. Wessinger, 303 S.C. 412, 415, 401 S.E.2d 169, 171 (1991).

Moreover, "[m]edical malpractice fawsuits have specific requirements that must be satisfied in
order for a genuine tactual issue to exist."David v. Ml ead Kepl Med (i, 367 S.C. 242, 247 626
S.E.2d 1,3 (2006), Specifically, a plaintiff alleging medical malpractice must provide evidence showing;
(1) the generally recognized and accepted practices and pracedures that would be followed by average,
compelent practitioners in the defendant's ficld of medicine under the same or similar circumstances, and
(2) the defendant departed from the recognized and generally accepted standards. Jotes v. Jue, 372 S.C.
5361, 640 S.K. 2d 514, 518 (Ct. App. 2006). Further, this departure must have proximately caused the
plaintiff's injuries and damages. Dinvid, 367 S.C. at 248, 620 S.E.2d at 4,

Although summary judgment requires both (1) no genuine issue as to any material fact and (2} the
moving party is entitled to judgment as a matter of law, this Court, in its Order & Opinion, only addressed
and ruled on, as a matter of law, whether a supetvising physician is vicariously liable for a physician
assistant under the principles of apency. Defendant argues that it appears the Court failed to rule on or
fully consider the issues of material facts at dispute that were raised by Defendant in its motion in
opposition: 1) whether the attending physician must be present in the emergency department under the
Soutl: Carolina Statutes, and 2) whether the Defendant breached the standard of care.

As to issue (1), in his depasition of August 25, 2021, Plaintiff's expett witness Dr. Bruce Janiak,
MD. tesiified that the "standard of care is for every mid-level provider . . . the attending physician must be
available. physically in the emorgency department, working with the PA, with one exception, which is not

true in this case” and that "in the emergency departmen, it is physical presence that is required so that
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mid-level provider can cansult on an abnost instantaieas basis with the emergency physician attzading ”
Flosever, Dr. Janiak testificd that lie hus nut reviewed the South Cavolinag Physician Practice Actrecently
Contrary 1o bis testimony, $.C Code Ann. 47-40-955 (A} states, “{hie Supervising Physiesan is
responsible for all the aspects of & PA’s practice;” however, *[sjupervision must not be construed as
necessarily requiring the physical presence of & supervising physician at the time and place where the
services are rendered.” Thiy was further corroborated by Defendant's expert, Dr. Thomas H. Coleman,
MD, FACEP. Thus, there is a dispute in this matter as to the standard of caro regarding whetlier the
attending physician must be physically present in the emergency department under the South Carolina
Statutes. The Court should have ruled on and fulty considered this issue, and the Plamtiff’s Motion for
Summmary Judgment should have been denied.

As to issue (2), Defendant asserts there is a genuine issue a8 to whether Delendant breached the
standard of care. Defendant asserts that in South Carelina, a physician does not "supervise" a PA to the
degree that the PA must report to the physician prior to a diagnosis being made and/or treatment being
implemented, including the ordering of labs and tests and determining the need for admission and
discharge. Nor does South Carolina law require an emergency department to have the physician name
anywhere ofi the record. Plaintiff offered no evidence of a physician/patient relationship in this matter.

As authorized by the South Carolina Physician's Assistants Practice Act, Mr. Carothers, PA, a
licensed South Carolina PA, admynistered drug therzpy (Zofran and Dilaudid) for Ms. Livingston to
counteract nausea in her treatment. Dr. Coleman stuted in his affidavit that Ms. Livingston received
Dilaudid and Benadryl to prevent distonic reaction that often accompanies the Reglan that she was given.
Dr. Coleman states that while Dilaudid and Benadry] are sedating and can cause risk of fall in elderly
patients, Ms. Livingston did not have any neurological complaints reported in her HPT or noted on her
exam in the Emergency Department, and therefore, the administration of drug therapy did not constitute a
breach of the standard of care.

Morcover, there are no documented records indicating that Ms. Livingston complained about the

inability to ambulate, lack of movement or feeling in her leg, or that she was expericneing worsening
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sympionis sieh as ninbuess or weakaess 0 her evaluation. On tie contrary, My Carothers, PA fostifted
in his deposition that Ms, Livingston was moving all tour extremitios sithout numbness or tingling
during the physical exam and she did not have exhibit numbness at the siune of the exam. In addition, Ms.
Livingston ambulated to the bathroom prior to discharge. Thus. 1his, as well, goes to show that ihere was
no breach in standard of care.

The "mere fact that the plaintiff's expert may use a different approach” o that "an expert disagrees with

the defendant as to what is best or better approached in treatment a patient" does not constitute a breach oy

deviation from the recognized standard of medical care. Tndid v, United States, STOF. Supp. 670 (D.S.C.
1983). "Medicine is an inexact science and eminently qualified physicians may differ as to what
constitutes a preferable course of ireatment. Such differences as to preference do not amount to
malpractice."Id. Therefore, there is a genuine issue as to whether Defendant breached the standard of care
in this matter,
As argued above and in its Motion in Opposition to Plainri{i's Motion for Partial Summary
Judgment, Defendant has provided a "mere scintifla of evidence Hancock vo Mid-South Magagement
Co. Inc, 381, S.C. 326, 320, 673 S.E.2d 801 (2009), aund/or "slightest amount of relevant evidence,
"Black's Law Dictionary 635 (3d pocket ed. 2006), as to why granting Plaintiff's motion was improper.
Defendant argues that the granting of Plaintiff's motion "improperly deprived [it] of wial on disputed
factual issues."Cunmingham v, 1lelping ) luids, Ine., 352 S.C. 485, 491, 575 SE 2d 549 (2003).
Furthermore, given that in its Order & Opinion, the Court did not rule op or, seemingly, fully consider al}
of Defendant’s arguments regarding the disputed factual issues, a necessary component to be considered
and rufed on in a Motion for Summary Judgment, Defendants' Rule 39(e) Motion is not only proper but
also necessary and required in order to preserve its arguments and issues for appellate review.
For the reasans set forth above, in Defendant's Motion in Opposition to Plaintiff's Motion for
Partial Summary Judgment, and i a supporting memorandum of law to be supplemented, Defendant

respectfully requests this Court to reconsider the Order & Opinien granting Plaintiff’s Motion for Partial
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Summary Judgment, withdraw said order, enter an order denying Plaiwiff's Motion for Partial Summary

Judgment, and allow these disputed tactial issues o proceed o uial

WHEREFORE, Defendant requests relief contained herein

MICHAE!. C. TANNER, LLC

Adichael C. Tamer
Michael C. Tanner, Esquire
P.O, Box 1061

Bamberg, SC 29003
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Bamberg, SC 803-245.9153
February 18, 2022 Attorney for Detendant
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STATE OF SOUTH CAROLINA )
b OINTHE COURT O COMMON PLEAS
ORANGEBURG COUNTY VoIS UBICIAL CIRCULT

Casc No. 200 8-CP-38-01036
Case No. 2018-CP-38-01038
Case No. 2018-CP-38-01039

Malcolm E. Livingston, Jr, as the Personal
Representative of the Estate of

Rebeeca E. Livingston and personally,
Plaintiff’s Memorandum in

Opposition to Motion to

}
)
)
)
Plaintiff, )
)
v, ) To Alter or Amend the Court’s
)
)
)
)
)
)

February 9, 2022 Order
The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant,

The Plaintiff respectfully submits this Memorandum in Opposition to the Defendant’s
Motion to Alter or Amend the Court’s February 9, 2022 Order which granted partial summary
judgment in favor of the Plaintift, finding as a matter of law that because a supervising physician
1s hiable for the acts and omissions committed by his agent, the $1,200,000.00 liability cap in S.

C. Code Anno. §15-78-120(a)(3) and (4) would be applicable to this case.

The Defendant’s Motion raises the same arguments previously raised in opposition to the
underlying summary judgment motion. Specifically, the Defendant argucs that because there are
questions of material fact as to whether (1) the attending physician must be present in the
Emergency Department under the Physicians Assistant Practice Act (“the Act™), (2) whether the
Defendant breached the standard of care, the Plaintiff is not entitled to partial summary
judgment. In other words, TRMC argues that because there arc questions of fact on some issue
in the case, the Plaintiff is not entitled to summary judgiment on any issue on the case. This is

not the law and is merely an aticmpt (o bootstrap factual issucs into the court’s analysis where
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they do not belong, This inisses the point of the Plamntifi™s Motion and the Court’s February 9.

2622 Grder,

The Plaintiff”s Motion sought a ruling on a simple legal issue: whether under the Act, a
supervising physician is vicariously liable for the negligence of a phystcian’s assistant that is
practicing under their supervision. If so, is the $1,200,000 liability cap for physicians under the

Tort Claims Act applicable in this case?

The Court properly ruled that under the Act, a physician’s assistant is only allowed Lo
practice if a supervising physician has “accepted responsibility” for the physician’s assistant
(see, S.C. Code Anno. §40-47-910(8)) and has agreed that the physician’s assistant is the agent
of the supervising physician “in the performance of all practice related activities . . .” S. C. Code
Anno, §40-47-935 (Cum.Supp.2016). Because the statutory scheme required a principal/agent
relationship between a supervising physician and his physician’s assistant, the Court ruled that
the principal was independently responsible for the acts and omissions of the agent. The facts
necessary to reach this conclusion are that (1) the Plaintiff was treated by a physician’s assistant
in the Defendant’s Emergency Rooim; (2) the physician’s assistant was properly licensed under
the Act and had a supervising physician; (3) the negligent act as alleged by the Plaintiff allegedly

occurred during this treatment. None of these facts are disputed by TRMC.

Vicarious liability means that a party who owes a nondelegable duty remains liable for
the negligent acts of others. Simmons v. Tuomey Regional Medical Center, 341 S.C. 32,42, 533
S.E.2d 312, 317 (2000) (holding hospital vicariously liable for alleged negligence of independent
contractor providing medical services in the emergency department). In this case, this
nondelegable duty is further bolstered by the unambiguous language in the Act. Whether a

supervising physician must be present in the Emergency Department under the Physican’s
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Assistant Practice Actis irrelevant to whether the supervising physician (or in this case, the
Govemmental Hospital that employs the supervising physician) is vicariously lable for the

alleged negligence of the physician's assistant they are supervisiog,

Vicarious liability does not require the presence of the principal at the locus of the
negligent act. See, Weslev v. Holly Hill Lumber Co., 211 S.C. 40, 48, 43 S.J.2d 619, 622 (1947)
(employer liable for faulty cable); Conner v. Farmers and Merchants Bank, 243 S$.C. 132, 139-
40, 132 S.E.2d 385, 388-89 (1963) (Landlord vicariously liable to tenant for fall caused by floor
negligently repaired by contractor); Jenkins v. E. L. Long Motor Lines, Inc., 233 S.C. 87, 95-100,
103 S.E.2d 2d 523, 527-29 (1958) (common carrier vicariously liable for injuries caused when
an unsecured load shifted during transport). The physical presence of the supervising physician

in the emergency room is not required to establish the vicarious liability of TRMC’s physician.

Similarly, whether the standard of care was breached or not is not germane to the legal
question raised in the Plaintiff Motion for Partial Summary Judgment or the Court’s ruling. This

is also a red herring. The Court simply held that:

The South Carolina Physician Assistants Practicc Act clearly and unambiguously
establishes an agency relationship between a supervising physician and a physician’s
assistant, A physician’s assistant cannot practice unless a supervising physician has
accepted responsibility for the medical services rendered by the physician assistant.
Where an agency rclationship exists, the principal is independently responsible for the
acts and omissions of the agent. Accordingly, the TRMC supervising physician on duty
on August 12, 2016 is responsible for the medical care Ms. Livingston received and
TRMC cannot reduce its liability cap by claiming that the acts and omissions that injured
Ms. Livingston were conducted by a physician’s assistant rather than a licensed
physician. The very authority that permits a physician assistant to practice in TRMC’s
emergency room requires that he or she only do so as the agent of a supervising physician
who as accepted responsibility for the medical services rendered. Because the
supervising physician is liable for the acts and omissions committed by his agent, under
the plain terms of the TCA, the $1,200,000.00 liability cap is applicable to this case. S.C.
Code Anno. §15-78-120(a)(3) and (4). Accordingly, the Plaintiff’s Motion for Partial
Summary Judgment is GRANTED.
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(February 9, 2022 Order, p. 5 - footnotes omitied).

In making this ruling, the Court did not find, nor did it need to find, that there was no
question of fact regarding the standard of care. The Court merely held that if the Plaintiff can
prove that the standard of care was breached by TRMC’s physician’s assistant, then under the
unambiguous terms of the Act, the supervising physician would be vicariously liable for the acts
of his agent and the applicable liability cap in the Tort Claims Act would be governed by S.C.

Code Anno. §15-78-120(a)(3) and (4).

The purpose of Rule 59(e), SCRCP to alter or amend a judgment is to request the trial
judge to reconsider matters properly encompassed in a decision on the merits. Arnold v. State,
309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992); Collins Music Col, Inc. v. IGT, 353 §.C. 559,
562, 579 S.E.2d 524, 525 (Ct.App.2002). The issues raised by TRMC in its motion are not
nceessary or germane to the merits of the Court’s February 9, 2022 ruling. Accordingly,

TRMC’s Rule 59(e), SCRCP should be denied.

<signature page to follow>
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Respecttully submitted,

s/Marion C. Fairey, Jr.

Marion C. Fairey, Jr.

THE FAIREY LAW FIRM LLC
4985 Savannah Highway

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

bisrevarfinceylnw.com
and

Clyde C. Dean, Jr.

146 Centre Street

P. O. Box 1405

Orangeburg, South Carolina 28115
(803) 534-5091
deanlaw@deanlawsc.com
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STATE OF SOUTH CAROLINA )
VOINTHE COURY OF COMMON PLEAS
}
4

ORANGEBURG COUNTY PUIUDICIAL CIRCULT

Case No, 2018-CP-38-01036
Case No. 2018~-CP-38-0103%
Case No, 2018-CP-38-01039

Malcotm E. Livingston, Jr. as the Personal
Representative of the Estate of
Rebecca E. Livingston and personally,

Plainti{f’s Memorandum in
Opposition to Motion to
To Alter or Amend the Court’s
February 9, 2022 Order

Plaintift,
V.

The Regional Medical Center of
Orangeburg and Calhoun Countics

Defendant,

The Plaintiff respectfully submits this Memorandum in Opposition to the Defendant’s
Motion to Alter or Amend the Court’s February 9, 2022 Order which granted partial summary
judgment in favor of the Plaintiff, finding as a matter of law that because a supervising physician
is liable for the acts and omissions committed by his agent, the $1,200,000.00 liability cap in S.

C. Code Anno. §15-78-120(a)(3) and (4) would be applicablc to this case.

The Defendant’s Motion raises the same arguments previously raised in opposition to the
underlying summary judgment motion. Specifically, the Defendant argues that because there are
questions of material fact as to whether (1) the attending physician must be present in the
Emergency Department under the Physicians Assistant Practice Act (“the Act”), (2) whether the
Defendant breached the standard of care, the Plaintiff is not entitled to partial summary
judgment. In other words, TRMC argues that because there are questions of fact on some issue
in the case, the Plaintiff is not entitled to summary judgment on any issue on the case. This is

not the law and is merely an attempt to bootstrap factual issues into the court’s analysis where
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they do not belong. This misses the point of the Plaintiff’s Motion and the Court’s February 9,

2022 Order.

The Plamtiff’s Motion sought a ruling on a simple legal issue: whether under the Act, a
supervising physician is vicariously liable for the negligence of a physician's assistant that is
practicing under their supervision. If so, is the $1,200,000 liability cap for physicians under the

Tort Claims Act applicable in this case?

The Court properly ruled that under the Act, a physician’s assistant is only allowed to
practice if a supervising physician has “accepted responsibility” for the physician’s assistant
(see, S.C. Code Anno. §40-47-910(8)) and has agreed that the physician’s assistant is the agent
of the supervising physician “in the performance of all practice related activities . . . S. C. Code
Anno. §40-47-93S (Cum.Supp.2016). Because the statulory scheme required a principal/agent
relationship between a supervising physician and his physician’s assistant, the Court ruled that
the principal was independently responsible for the acts and omissions of the agent. The facts
necessary to reach this conclusion are that (1) the Plaintiff was treated by a physician’s assistant
in the Defendant’s Emergency Roomn; (2) the physician’s assistant was properly licensed under
the Act and had a supervising physician; (3) the negligent act as alleged by the Plaintiff allegedly

occurred during this treatment. None of these facts are disputed by TRMC.

Vicarious liability means that a party who owes a nondelegable duty remains liable for
the negligent acts of others. Simmons v. Tuomey Regional Medical Center, 341 8.C. 32, 42, 533
S.E.2d 312, 317 (2000) (bolding hospital vicariously liable for alleged negligence of independent
contractor providing medical services in the emergency department). In this case, this
nondelegable duty is further bolstered by the unambiguous language in the Act. Whether a
supervising physician must be present in the Emergency Department under the Physican’s
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Assistant Practice Act is jrrelevant to whether the supervising physician (or in this casc, the
Governmental Hospital that employs the supervising physician) is vicariously hable for the

alleged negligence of the physician’s assistant they are supervising.

Vicarious liability does not require the presence of the principal at the locus of the
negligent act. See, Wesley v. Holly Hill Lumber Co., 211 S.C. 40, 48, 43 S.2.2d 619, 622 (1947)
(employer liable for faulty cable); Conner v. Farmers and Merchants Bank, 243 S.C. 132, 139-
40, 132 S.E.2d 385, 388-89 (1963) (Landlord vicariously liable to tenant for fall caused by floor
negligently repaired by contractor); Jenkins v. E. L. Long Motor Lines, Inc., 233 S.C. 87, 95-100,
103 S.E.2d 2d 523, 527-29 (1958) (common carrier vicariously liable for injuries caused when
an unsecured load shifted during transport). The physical presence of the supervising physician

in the emergency room is not required to establish the vicarious liability of TRMC’s physician.

Similarly, whether the standard of care was breached or not is not germane 1o the legal
question raised in the Plaintiff Motion for Partial Summary Judgment or the Court’s ruling. This

is also ared herring. The Court simply held that:

The South Carolina Physician Assistants Practice Act clearly and unambiguously
establishes an agency relationship between a supervising physician and a physician’s
assistant. A physician’s assistant cannot practice unless a supcrvising physician has
accepted responsibility for the medical services rendered by the physician assistant.
Where an agency relationship cxists, the principal is independently responsible for the
acts and omissions of the agent. Accordingly, the TRMC supervising physician on duty
on August 12, 2016 is responsiblc for the medical care Ms, Livingston received and
TRMC cannot reduce its liability cap by claiming that the acts and omissions that injured
Ms. Livingston were conducted by a physician’s assistant rather than a licensed
physician. The very authority that permits a physician assistant to practice in TRMC’s
emergency room requires that he or she only do so as the agent of a supervising physician
who as accepted responsibility for the medical services rendered. Because the
supervising physician is liable for the acts and omissions committed by his agent, under
the plain terms of the TCA, the $1,200,000.00 liability cap is applicable to this case. S.C.
Code Anno. §15-78-120(a)(3) and (4). Accordingly, the Plaintiff’s Motion for Partial
Summary Judgment is GRANTED.
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(February 9, 2022 Ovder, p. 5 - footnotes omitted).

[n making this ruling, the Court did not find, nor did it need to find, that there was no
question of fact regarding the standard of care. The Court merely held that if the Plaintiff can
prove that the standard of care was breached by TRMC’s physician’s assistant, then under the
unambiguous terms of the Act, the supervising physician would be vicariously liable for the acts
of his agent and the applicable liability cap in the Tort Claims Act would be governed by S.C.

Code Anno. §15-78-120(a)(3) and (4).

The purpose of Rule 59(e), SCRCP to aiter or amend a judgment is to request the trial
judge to reconsider matters properly encompassed in a decision on the merits. 4rnold v. State,
309 8.C. 157, 172, 420 S.E.2d 834, 842 (1992); Collins Music Col, Inc. v. IGT, 353 S.C. 559,
562,579 S.E.2d 524, 525 (Ct.App.2002). The issues raised by TRMC in its motion are not
necessary or germane to the merits of the Court’s February 9, 2022 ruling. Accordingly,

TRMC’s Rule 59(e), SCRCP should be denied.

<sigrnature page to follow>
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Respectfully submitied, Q
.
s'Mapion C. Farey, Jr. o
Marion C. Fairey, I =
THE FAIREY LAW FIRM LLC S
4985 Savannah Highway N

Post Office Box 661
Hampton, South Carolina 29924
(803) 943-6444

biareygfaireylaw.com
and

Clyde C. Dean, Jr.

146 Centre Street

P. O. Box 1405

Orangeburg, South Carolina 28115
(803) 534-5091
deanlaw(@decanlawsc.com
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STATE OF SOUTH CARCGLINA

ORANGEBURG COUNTY

Malcolm E. Livingston, Jr. as the Personal

Representative of the Estate of

Rebecca E. Livingston and personally,
Plaintiff,

V.

The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant,

The Plaintiff respectfully submits this Memorandum in Opposition to the Defendant’s
Motion (o Alter or Amend the Court’s February 9, 2022 Order which granted partial summary
judgmenl in favor of the Plaintiff, finding as a matter of law that because a supervising physician

is liable for the acts and omissions committed by his agent, the $1,200,000.00 liability cap in S.

)
)

AN N N N D N N N NN

IN THE COURT OF COMMON PLEAS
STIUDICIAL CIRCUTT

Case No. 2018-CP-38-01036
Case No. 2018-CP-38-01038
Case No. 2018-CP-38-01039

Plaintiff’s Memorandum in
Opposition to Motion to
Ta Alter or Amend the Court’s
February 9, 2022 Order

C. Code Anno, §15-78-120(a)(3) and (4) would be applicable to this case.

The Defendant’s Motion raises the same arguments previously raised in opposition to the

underlying summary judgment motion. Specifically, the Defendant argues that because there arc

questions of material fact as to whether (1) the attending physician must be present in the

Emergency Department under the Physicians Assistant Practice Act (“the Act™), (2) whether the

Defendant breached the standard of care, the Plaintiff is not entitled to partial summary

judgment. In other words, TRMC argues that because there are questions of fact on some issue
in the case, the Plaintiff is not entitled to summary judgment on any issue on the case. This is

not the law and is merely an attempt to bootstrap factual issues into the court’s analysis where
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they do not belong. This misses the point of the Plaintiffs Motion and the Court’s February 9,

2022 Order.

The Plaintiff"s Motion sought a ruling on a simple legal issue: whether under the Act, a
supervising physician is vicariously liable for the negligence of a physician’s assistant that is
practicing under their supervision. If so, is the $1,200,000 liability cap for physicians under the

Tort Claums Act applicable in this case?

The Court properly ruled that under the Act, a physician’s assistant is only allowed to
practice if a supervising physician has “accepted responsibility” for the physician’s assistant
(see, S.C. Code Anno. §40-47-910(8)) and has agreed that the physician’s assistant is the agent
of the supervising physician “in the performance of all practice related activities . . .” S. C. Code
Anno. §40-47-935 (Cum.Supp.2016). Because the statutory scheme required a principal/agent
relationship between a supervising physician and his physician’s assistant, the Court ruled that
the principal was independently responsible for the acts and omissions of the agent. The facts
necessary to reach this conclusion are that (1) the Plaintiff was treated by a physician’s assistant
in the Defendant’s Emergency Room; (2) the physician’s assistant was properly licensed under
the Act and had a supervising physician; (3) the negligent act as alleged by the Plaintiff allegedly

occurred during this treatment. None of these facts are disputed by TRMC.

Vicarious liability means that a party who owes a nondelegable duty remains liable for
the negligent acts of others. Simmons v. Tuomey Regional Medical Center, 341 S.C. 32,42, 533
S.E.2d 312, 317 (2000) (holding hospital vicariously liable for alleged negligence of independent
contractor providing medical services in the emergency department). In this case, this
nondelegable duty is further bolstered by the unambiguous language in the Act. Whether a
supervising physician must be present in the Emergency Department under the Physican's
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Assistant Practice Act 1s irrelevant to whether the supervising phiysician (or in this case, the
Governmental Hospital that employs the supervising physictan) is vicariously lable tor the

alleged negligence of the physician’s assistant they are supervising.

Vicarious liability does not require the presence of the principal at the locus of the
negligent act. See, Wesley v. Holly Hill Lumber Co., 211 §.C. 40, 48,43 S.E.2d 619, 622 (1947)
(employer liable for faulty cable); Conner v. Farmers and Merchants Bank. 243 S.C. 132, 139-
40, 132 S.E.2d 385, 388-89 (1963) (Landlord vicariously liable to tenant for fall caused by floor
negligently repaired by contractor); Jenkins v. E. L. Long Motor Lines, Inc.,, 233 S.C. 87, 95-100,
103 S.E.2d 2d 523, 527-29 (1958) (common carrier vicariously liable for injuries caused when
an unsecured load shifted during transport). The physical presence of the supervising physician

in the emergency room is not required to establish the vicarious lability of TRMC’s physician.

Similatly, whether the standard of care was breached or not is not germane (o the legal
question raised in the Plaintiff Motion for Partial Summary Judgment or the Court’s ruling. This

15 also a red herring. The Court simply held that:

The South Carolina Physician Assistants Practice Act clearly and unambiguously
establishes an agency relationship between a supervising physician and a physician’s
assistant. A physician’s assistant cannot practice unless a supervising physician has
accepted responsibility for the medical services rendered by the physician assistant.
Where an agency relationship exists, the principal is independently responsible for the
acts and omissions of the agent. Accordingly, the TRMC supervising physician on duty
on August 12, 2016 is responsible for the medical care Ms. Livingston received and
TRMC cannot reduce its liability cap by claiming that the acts and omissions that injured
Ms. Livingston were conducted by a physician’s assistant rather than a licensed
physician. The very authority that permiis a physician assistant to practice in TRMC'’s
emergency room requires that he or she only do so as the agent of a supervising physician
who as accepted responsibility for the medical services rendered. Because the
supervising physician is liable for the acts and omissions committed by his agent, under
the plain terms of the TCA, the $1,200,000.00 liability cap is applicable to this case. S.C.
Code Anno. §15-78-120(a)(3) and (4). Accordingly, the Plaintiff’s Motion for Partial
Summary Judgment is GRANTED.
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(February 9, 2022 Order, p. 5 footnotes omitted).

In making this ruling, the Court did not find, nor did it need to find, that there was no
question of fact regarding the standard of care. The Court merely held that if the Plaintiff can
prove that the standard of care was breached by TRMC’s physician’s assistant, then under the
unambiguous terms of the Act, the supervising physician would be vicariously liable for the acts
of his agent and the applicable liability cap in the Tort Claims Act would be governed by S.C.

Code Anno. §15-78-120(a)(3) and (4).

The purpose of Rule 59(e), SCRCP to alter or amend a judgment is to request the trial
judge to reconsider matters properly encompassed in a decision on the merits. Arnold v. State,
309 S.C. 157, 172, 420 S.E.2d 834, 842 (1992); Collins Music Col, Inc. v. IGT, 353 S.C. 559,
562, 579 S.E.2d 524, 525 (Ct.App.2002). The issues raised by TRMC in its motion are not
necessary or germane to the merits of the Court’s February 9, 2022 ruling. Accordingly,

TRMC’s Rule 59(¢), SCRCP should be denied.

<signature page to follow>
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Respectfully submitted,

¢Marion (', Faivey, Jr.
Marion C. Fairey, Ir.

THE FAIREY LAW FIRM LLC
4985 Savannah Highway

Post Oftice Box 661

Hampton, South Carolina 29924
(803) 943-6444

baivevi fureylay . com

and

Clyde C. Dean, Jr.

146 Centre Street

P. O. Box 1405

Orangeburg, South Carolina 28115
(803) 534-5091
deanlaw@deanlawsc.com
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THE STATE OF SOUTIT CAROLINA
In The Court of Appeals

APPEAL TROM ORANGEBURG COUNTY COURT OF COMMON PLEAS

Honorable Edgar J. Dickson, Circuit Court Judge

Case No. 2018-CP-38-01036

Malcolm E. Livingston, Jr. as the Personal Representative of the Jistate of Rebeeea E. Livingston
and personally,............oooi Respondent

The Regional Medical Center of Orangeburg and Calhoun
COUNtIES, . oot e

JUN 09 202
SC Court o Appeals

NOTICE OF APPEAL

Appellant, The Regional Medical Center of Orangeburg and Calhoun Counties, appeals
the attached Orders of the Honarable Edgar J. Dickson: 1) Order Granting Plaintiff's Motion for
Partial Summary Judgment, dated February 8, 2022, and filed February 9, 2022, and 2) Order
Denying Defendant's Motion for Reconsideration or To Alter or Amend the Court's February 9,
2022 Order, dated and filed on May 16, 2022. Appellant received writlen notice of entry of the
latter on May 16, 2022.

June 9, 2022 ) “‘IJ"‘ _“ _hff('”f @‘ V&W

Michael C. Tanner

Morgan R. Long

Post Office Box 1061

Bamberg, South Carolina 29003

(803) 245-9153

Attorneys for The Regional Medical Center of
Orangeburg and Calhoun Counties

"KhcEvery
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Marnon C. Favey. Ir
Post Office Box 661
Hampton. SC 29924
Clyde C. Dean. Ir.
Post Office Box 1403

Orangeburg, SC 28115

Altorneys for Respondent

ROA 209



THE STATE OFF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM ORANGEBURG COUNTY COURT OF COMMON PLIEAS

Honorable Honorable Edgar 1. Dickson. Circuit Court Judge
Case No. 2018-CP-38-01036

Malcolm E. Livingston, Jr. as the Personal Representative of the Estate of Rebecca E. Livingston
and personally,..........ocoooiiii Respondent

The Regional Medical Center of Orangeburg and Calhoun
CoUNLIES, . cve i iineneevnrnaeee. ciBameT s RS aiasas - Appellant

J £
SC¢ W09 1y
“Ourt of Ap Peals

I certify that I have served the Notice of Appeal on Malcolm E. Livingston, Jr., by
depositing a copy of it in the United States Mail, postage prepaid, on June 9, 2022, addressed to
his altorneys of record Marion C. Fairey, Ir., Esquire, Post Office Box 661, Hampton, S.C.,
29924 and Clyde C. Dean, Jr., Esquire, Post Office Box 1405, Orangeburg, S.C., 29116.

June 9, 2022 WMM_H/ 4 7MMU&1

Michael C. Tanner

Morgan R. Long

Post Office Box 1061

Bamberg, South Carolina 29003

(803) 245-9153

Attorneys for The Regional Medical Center of
Orangeburg and Calhoun Counties

PROOF OF SERVICE
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Orangeburg Common Pleas

Case Captiou: Malcolm E Livingston VS The Regional Medical Center OF

Orangeburg And Calhoun Counti
Case Number: 2018CP3801036

Typc: Order/Summary Judgment

So Ordered

s/ Edgar W. Dickson #2153

Eleclionically signed on 2022-02 08 14:50:47  page 7 of 7
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STATE O SOUTTH CAROIINA )
IN THE COURT OF COMMON I'LEAS

ORANGEBURG COUNTY o TeDIcIAl CIRCUTT

(ase No. 2018-CP-3R8-01036
Casc No. 201 8-CP-38-01038&
Case No. 2018-CP-38-01039

Malcolm L. Livingston, Jr. as the Personal
Representative of the Estate of
Rebecea I Livingston and personally,
Plainti{f,
v, Order

The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant,

R N NI NN N R D N NN

This matter came before the Plaintiff’s Motion for Partial Summary Judgment on the
issue of whether Defendant can reduce its liability cap under the South Carolina Tort Claims Act
(“TCA”) by claiming that the acts and omissions that allegedly caused the injury to the Plaintiff
were committed by physician’s assistant rather than a licensed physician. The matter was heard
by the undersigned on November 1, 2021. Marion C. Fairey, Jr. appeared and argued on behalf

of the Plaintiff. Michael Tanner appeared and argued on behalf of the Defendant.

Tle undisputed lacts televant (o this motion are that on August i2, 2016, Rebecca
Livingston was involved in an automobile accident. She was taken from the scene of the wreck
by ambulance to the Emergency Department at the Regional Medical Center of Orangeburg and
Calhoun Counties (“TRMC”). Although there were licensed physicians present in the
Emergency Department on August 12, 2016, while in the Emergency Department, Ms.
Livingston’s carc was managed by a physician’s assistant employed by TRMC. There is no

licensed physician listed or identified anywhere in Ms. Livingston’s medical record for August
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12,2016.  After being treated and cvaluaied, Ms. Livinpston was discharged home from the

TRMC Emergency Department by the physician’s assistant.

In the carly moming hours of August 13, 2016, Ms. Livingston returned to the TRMC
Emerpency Department because she could not move her legs. This tune, she was seen by a
licensed physician who determined that Ms. Livingston was suffering from a spinal hematoma.
Ms. Livingston was emergently transferred to the nearest Level I trauma center, Palmetto
Richland Memorial. Unfortunately, by the time she arrived there, shie had already lost all
sensation below her T-8 vertebra. She was diagnosed with paraplegia, secondary to spinal cord

injury. She passed away twenty months later.

Plaintiff, Malcolm Livingston, brought these three actions (Loss of Consortiun — 2018-
CP-38-01036; Survival — 2018-CP-38-01038; and Wrongful Death 2018-CP-38-01039) against
TRMC on his own behalf and as the personal representative of his deceased wife, Rebecca
Livingston, allcging that Ms. Livingston was paralyzed and ultimately perished as a result of
TRMC’s failure to diagnose and timely treat the spinal hematoma when Ms. Livingston
presented at the TRMC Emergency Department on August 12, 2016. TRMC denies these
allegations and contends that the employees in its Emergency Department acted within the
applicable standard of care. Additionally, 'RMC alleges thatit 1s a governmental entity whose
liability for medical negligence exists solely under the South Carolina Tort Claims Act. Further,
TRMC alleges that because Ms. Livingston’s care was provided by a non-physician (physician’s
assistant) on August 12, 2016, rather than a physician, its liability in this case is capped at

$300,000.00 per claim and $600,000.00 per occurrence.

Under the Tort Claims Act (“T'CA™), governmental entities enjoy a general liability cap
of $300,000.00 per claim with a $600,000.00 liability cap per occurrence, regardless of the
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h

number of agencies or elaims imvolved, S.C. Cade Anno, §15-78-12 M) (1) and (2). However,

recognizing that medical malpractice cases involve “signtlicantly higher damages™ the fepstanne

raised the liability limits for government employed physicians and dentsts, cilective on January
1,1989. S.C. Code Anno. §15-78-20(g). Accordingly, the liability limit under the TCA 15
$1,200,000.00 for the tort of a “licensed physician or dentist, employed by a governmental enfity

and acting within the scope of his profession.” 5.C. Code Anno. §15-78-120(a)(3) and (4).

In this case, TRMC takes the position that beeause they staffed their Fimergency
Department with a physician’s assistant and Ms. Livingston was only seen by that physician’s
assistant (and nof a physician), that its liability in this case is limited to $300,000.00 per claim
and $600,000.00 for all claims arising {from that occurrence rather than the $1,200,000.00
medical malpractice cap. In other words, TRMC asscrts that because it provided a physician’s
assistant rather than a physician to care for Ms. Livingston in its Emergency Department, its

liahility under the TCA is hmited to $600,000.00.

In South Carolina, physician’s assistants” authority to practice medicine is governed by
the South Carolina Physician Assistant’s Act. S. C. Code Anno. §40-47-905, ct seq. Under the
Physician’s Assistants Act, a physician’s assistant must be supervised by a licensed physician
and may only perform those medical acts contained in a wrtten scope of practice. S. C. Codc
Anmno. §40-47-935(1). Additionally, a physician’s assistant is only authorized to provide medical
services under the supervision of a licensed physician who has expressly accepted responsibility
for the medical services rendered by the physician’s assistant. Under State law, the physician’s
assistant who provided services to Ms. Livingston was only able to do so because e or she was

acting under a physician’s supervision and under a written scope of practice.
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Specifically, under the South Carolina Physician” Assistants Practice Act (i elfectm

Musunt of U6y 3 phvsierm asxisiant

may perforn: (1) medical acts, tasks, or functions with written scope of practice
guidelines under physician supervision; (2) those duties and responsibilities, including
the prescribing and dispensing of drugs and medical devices, that are lawfully delegated
by their supervising physicians. However, only physician assistants holding penmanent
license may prescribe drug therapy as provided in this article.

A physician assistant is an agent of his or her supervising physician in the
performance of all practice related activities including, but not limited o, the
ordering of diagnostic, therapeutic, and other medical services.”

(Emphasis supplied).

Under the Act, a “Physician supervisor™ is a “South Carolina licensed physician currently
possessing an active, unrestricted pcrmanent license to practice medicine in South Carolina who
is approved to scerve as a supervising physician for no more than threc full-time equivalent
physician assistants. The physician supervisor is the individual wha is responsible for
supervising a physician assistant’s activitics.” S.C. Code Anno. §40-47-910(7). “Supervising
means oversecing the activities of, and accepting responsibility for, the medical services
rendered by a physician assistant as part of a physician-led tcam in a manner approved by the
board.” S.C. Code Anno. §40-47-910(8) (emphasis supplicd). Under the plain language of the
statute, a physician’< agsistant is the agent of his or her supervising physician and the supervising
physician has “accepted responsibility” for the services rendered by the physician assistant,

Courts of this state have long held that a principal is independently liable to third parties
for the negligence of an agent that occur within the scope of the agent’s employment. Spence v.

Spence, 368 5.C. 106, 628 S.E.2d 869, 879-880 (2006). This rule of liability 1s

founded upon public policy and convenience, for in no other way could there be any
safety to third persons in their dealings, cither directly with the principal, or indirectly
with him through the instrumentality of agents. In every casc, the principal holds out his
apent as competent and fit to be trusted, and thereby, in effect, he warrants his fidelity
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ard good conduct by all matters within tie scope of his agency .o Scemp that some one

loger by the decedt, 1t is more reasepable that he who coploys and contedes 1o the

WUS

decerver shonld be the loser thay 4 sttangen

fd, 028 3.1 2d o0 830: @iting, Sorvice Life & Health Ins. Con, 220 8.C0 1985, 66 5.1 2 KLG, BT

(1951); sec also, Jones v. Elbert, 211 S.C. 553, 558, 34 S.1.2d 796, 798 (1945).

The South Carolina Physician Assistants Practice Act clearly and unambiguously
establishes an agency relationship between a supervising physician and a physician’s assistant.
A physician’s assistant cannot practice unless a supervising physician has accepted responsibility
for the medical services rendered by the physician assistant. Where an agency relationship
exists, the principal is independently responsible for the acts and omissions of the agent.
Accordingly, the TRMC supervising physician on duty on August 12, 2016 is responsible for the
medical care Ms. Livingston received and TRMC cannot reduce its liabilily cap by claiming that
the acts and omissions that injured Ms. Livingston were conducted by a physician’s assistant
rather than a licensed physician. The very authority that permits a physician assistant to practice
in TRMC"s emergency room requires that he or she only do so as the agent of a supervising
physician who as accepted responsibility for the medical services rendered. Because the
supervising physician is liable for the acts and omissions commitied by his agent, under the plain
terms of the TCA. the $1.200.000.00 liability cap is applicable to this casc. S.C. Code Anno.
§15-78-120(a)3)’ and (4)*. Accordingly, the Plaintiff’s Motion tor Partial Summary Judgment

1s GRANTED.

14No person may recover in any action or claim brought hereunder against any governmental entity and
caused by the tort of any licensed physician or dentist, employed by a governmental entity and acting within the
scope of his profession, a sum cxceeding one million two hundred thousand dollars because of a loss arising from a
single oceurrence regardless of the nuinber of agencies or political subdivisions involved.”

7 The total sum recovered hereunder arising oul of a single eccurrence ol liability of any governmental
entity for any tort caused by any licensed physician or dentist, employed by a governmental entity and acting within

Pagc 5of 6

I
‘

HE0LOBEdOSLOZHTISYD - SYId NCIWWOD - DHNGIDNYHO - WY +E0)L 60 824 2207 - 974 ATIWOINOELO:

ROA 216



IT1S SO ORDLIRED o

R —

Latered this Jday of Februay, 2022 P
Orangeburg, South Carolina Ldgar W. Dickson o
Circuit Conrt Judge, I Judicial Circunt .
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the scope of his profession, may not exceed one million two hurdred thousand dollars regardless of the number of
agencics or political subdivisions invalved.”
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STATE OF SOUTH CAROINA }
2N THE COURT GF COMMON PLEAS
ORANGEBURG COUNTS o IUDICEAL CIRCIDT

Case No. 2018-CP-38-010306
Case No. 2018-CP-38-01038
Casc No. 2018-CP-38-01039

Malcolm E. Livingston, Jr. as the Personal
Representative of the Estate of
Rebecea I Livingston and personally,

Order Denying Defendant’s
Motion for Reconsideration or
To Alter or Amend the Court’s

February 9, 2022 Order

Plaintiff]
v,

The Regional Medical Center of
Orangeburg and Calhoun Counties

Defendant,

R ) e N P— . m_— o — %

This matter is before the Court on the Motion of the Defendant, the Regional Medical
Ceunler of Orangeburg and Calhioun Counties (“TRMC™) o Reconsider the Court’s Tebruary 9,

2022 Order which granted partial summary judgment to the Plaintiff.

Standard of Review
Rule 59(e), SCRCP provides a mechanism for a party to request that a court review a prior
order. In clarifying Rule 59(¢), SCRCP, the South Carolina Supreme Court stated that
it 1s proper to view a Rule 59(c), SCRCP Motion not only as a vchicle (o request the trial
court “alter or amend the judgement,” but also as a vehicle to seck “reconsideration” of
issues and arguments. A Motion under Rule 59(e) long has been viewed as a “Motion for
Reconsideration” despite the absence of those words from the rule. Consequently, a party
usually is allowed to ask the court (o reconsider its prior decision even if it means rehashing
all or part of an argument previously presented.
Elamv. S. C. Dept. of Transp., 361 S.C. 9,21, 602 S.E.2d 772, 778-779 (2004). A party may wish
1o raise issues in a Rule 59(e) motion that they feel the court may bave misunderstood or failed to

fully consider. £lam, 361 S.C. at 25, 602 S.5.2d at 780. However, a party must file a Rule 59(e)

molion lo preserve {or appeal an issue o5 argument that has been raised but not ruled on. /4.
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Discussion

e Defendant's Moton to Reconsider this Cowt s Febnay 9, 2022 Order vaises the same
arguments previously raised in opposition to the underlying sununary judgment motion.
Specifically, the Defendant argues that because tiere are questions of material fact as to (1)
whether the attending physician must be present in the Emergency Department under the Physician
Assistant Practice Act (“the Act”), and (2) whether the Defendant breached the standard of care,
the Plaintif{1s not entitled (o partial sunumary judgmnent.

The Court’s February 9, 2022 Order decided a simple legal 1ssue: whether under the
Physician Assistant’s Practice Act (hereinafter the “Act™), a supervising physician is vicariously
liable for the negligence of a physician’s assistant that is practicing under their supervision. If so,
is the $1,200,000 liability cap for physicians under the Tort Claims Act applicable in this case?

This Couri ruled that under the Act, a physician’s assistani 1s onlv allowed (o practice if a
supervising pliysician has “‘accepted responsibility” for the physician’s assistant (see, 5.C. Code
Ann. § 40-47-910(8)) and has agreed that the physician’s assistant is the agent of the supervising
physician “in the performance of all practice related activitics . . .” S. C. Code Ann. § 40-47-935
(Supp. 2016). Becausc the statutory scheme required a principal/agent relationship between a
supervising physician and his physician’s assistant, the Court ruled that the principal was
independently responsible for the acts and omissions of the agent. The facis necessary to reach this
conclusion are that (1) the Plaintiff was treated by a physician’s assistant in the Defendant’s
Emergency Room; (2) the physician’s assistant was properly licensed under the Act and had a
supervising physician; (3) the negligent act or omissions as alleged by the Plaintiff occurred during

this treatment. None of these facts are disputed by TRMC.
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Vicarious Hability means that a party who owes a nondelegable duty remains hable for the
negligent acts of others, Simmans 1. Tioniey Regional Medival Center, 341 8.0 32 42,5338 77 24
312, 317 (2000) (holding bospital vicariously liable for alleged neghgence ol idependent
contractor providing medical services in the cmergency department). In this case, this
nondelegable duty is further bolstered by the unambiguous language in the Act, Whether a
supervising physician must be present in the Emergency Department under the Physician Assistant
Practice Act is irrelevant to whether the supervising physician (or in this case, the Governmental
Hospital that employs the supervising physician) is vicariously liable for the alleged negligence of
the physician’s assisiant they are supervising.

Vicarious liability does not require the presence of the principal at the locus of the negligent
act. See Wesley v. Holly Hill Lumber Co., 211 S.C. 40, 48, 43 S.E.2d 619, 622 (1 947) (employer
liable for faulty cable); Conner v Farmers and Merchants Bank, 243 S (. 132, 139-40. 1232 S.I5.2d
3RS, 388-89 (1963) (landlord vicariously liable to tenant for fall caused by floor negligently
repaired by contractor); Jenkins v £ 1. Long Motor Lines, Inc.. 233 5.C. 87, 95-100, 103 S.E.2d
2d 523, 527-29 (1958) (common carrier vicariously liable for injuries caused when an unsecured
load shifted during transport). The physical presence of the supervising physician in the emergency
room is not required to establish the vicarious liability of TRMC’s physician.

Similarly, whether the standard of care was breached or not is not germane to the Jegal
question raised in the Plaintiff Motion for Partial Summary Judgment or the Court’s ruling. Inthe
February 9, 2022 Order, this Court simply held that:

The South Carolina Physician Assistants Practice Act clearly and unambiguously

establishes an agency relationship between a supervising physician and a physician’s

assistant. A physician’s assistant cannot practice unless a supervising physician has
accepted responsibility for the medical scrvices rendered by the physician assistant. Where

an agency relationship exists, the principal is independently responsible for the acts and
omissions of the agent. Accordingly, the TRMC supervising physician on duty on August

Page 3 of 4
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12,2016 is responsible for the medical care Ms. Divingston received and TRMC cannot
reduce its lability cap by claiming that the acts and omissions that imjured Ms. Livingstion
were conducted by o physician’s assistant rather than o licensed physician. The very
authority that permits a physician assistant 1o practice i TRMO's emergency room
requires that he or she only do so as the agent of a supervising physician who as accepled

responsibility for the medical services rendered. Because (he supervising physician is liable

for the acts and omissions comnntied by his agent, under the plain terms of the TCAL the

$1.200.000.00 Liability cap is applicable to this case. S.C. Code Ann. §15-78-120(a)(3) and

{4). Accordingly, the Plaintiff”s Motion for Partial Summary Judgment is GRANTIED,
(TFebruary 9, 2022 Order, p. 5 - footnotes omitled).

In making this ruling, the Court did not find, nor did it need 1o find, that there was no
question of fact regarding the standard of care. The Court merely held that if the Plaintiff can prove
that the standard of carc was breached by TRMC’s physician’s assistant, then under the
unambiguous terms of the Act, the supervising physician would be vicariously liable for the acts
of his agent and the applicable liability cap in the Tort Claims Act would be governed by S.C.
Code Ann §15-78-120(a)(R) and (4)

The purpose of Rule 59(¢), SCRCP 1o alter or amend a judgment is to request the trial judge
{0 reconsider matters properly encompassed in a decision on the merits. Arnold v. State, 309 S.C.
157, 172, 420 S.E.2d 834, 842 (1992); Collins Music Col, Inc. v. IGT, 353 S.C. 559, 562, 579
S.E.2d 524, 525 (Ct. App. 2002). Thc Court has considered all arguments raised by TRMC in its
original memorandum of law and made at oral argument, as well as the arguments raised in
TRMC’s Rule 59(e), SCRCP motion and after due consideration of all, denies the arguments made

and denies this Rule 59(¢}, SCRCP motion.

IT IS SO ORDERED.

Entered this This  day of May, 2022 Edgar W. Dickson
Orangieburg, South Carolina Circuit Court Judge

1% Judictial Circuit
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IHIEE STATE OF SOUTIH CAROLINA
In The Court of Appeals

APPIAL FROM ORANGEBURG COUNTY COURT OF COMYUN @igi 4,
s

Honorable Edgar J. Dickson, Circuit Court Judpe

Case No. 2018-CP-38-01038

Maicolm E. Livingston, Ir. as the Personal Representalive of the Estate of Rebecca E. Livingston
and personally............ Respondent

\Y

The Regional Medical Center of Orangeburg and Calhoun
Counties,. .. . . w8 Appeliant

NOTICE OF APPEAL

Appeliant, The Regional Medical Center of Orangeburg and Calhoun Counties, appeals
the attached Orders of the Honorable Edgar J. Dickson: 1) Order Granting Plaintiff's Motion for
Partial Summary Judgment, dated February 8, 2022, and filed February 9, 2022, and 2) Order
Denying Defendant’s Motion for Reconsideration or To Alter or Amend the Court's February 9,
2022 Order, dated and filed on May 16, 2022. Appellant received writlen notice of entry of the
latter on May 16, 2022.

c-.'i";‘_--r [

June 9. 2022

Michael C. Tanner

Morgan R. Long

Post Office Box 1061

Bamberg, South Carolina 29003

(803) 245-9153

Attorneys for The Regional Medical Center of
Orangeburg and Calhoun Counties
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Other Connsel of Recouwd

Marjon C. [airev. br
Post Office Box 661
Hampton. §C 29924

Clyde C. Dean, Jr.
Post Office Box 1405
Orangeburg. SC 28113

Attomeys for Respondent
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THL STATI: OF SOUTH CARGLINA
In The Court of Appeals

APPEAL 'ROM ORANGEBURG COUNTY COURT OF COMMON PLLAS

Honorable Honorable Edgar 3. Dickson, Circuit Court fudge
Case No. 2018-CP-38-01038
Malcolm L. Livingston, Jr. as the Personal Representative of the Estate of Rebecca E. Livingston

and personally,............... ... Respondent

The Regional Medical Center of Ovangeburg and Calhoun

CoUnties,........ooneeieeee e e Appellant
T
-‘(_L.;:‘I, T e
- = . ¥ 5
'

PROOF OF SERVICE JUN 09 2072

SC (A.'hnr.l ~f A

10l Appeals

1 certify that | have served the Notice of Appeal on Maloolm E. Livingston, Ir., by
depositing a copy of it in the United States Mail, postage prepaid, on June 9, 2022, addressed to
his attorneys of record Marion C. Fairey, Jr., Esquire, Post Office Box 661, Hampton, S.C.,
29924 and Clyde C. Dean, Jr., Esquire, Post Office Box 1405, Orangeburg. S.C., 29116.

Nifhan! [, Teepha

June 9. 2022

Michael C. Tanner

Morgan R. Long

Post Office Box 1061

Bamberg, South Carolina 29003

(803) 2459153
Attorneys for The Regional Medical Center of
Orangeburg and Calthoun Countics
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Orangeburg Common Pleas

Case Caption: Malcolm E Livingston, Jr. VS Regional Medical Center Of

Orangeburg And Calhoun Countics
Case Number: 2018CP3801038

Type: Order/Summary Judgment

So Ordered

s/ Edgar W. Dickson #2153

Electronically signed on 2022-02-08 11:50:2% page 7 of 7
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STATE OF SOUTH CARGHINA
LOCOLIR T O COMMON PLE AN

i
NG TLTRGECOLINTY FUODDICIAL CIRCUTT

Malcolm [ Livingston, Jr. as the Personal ) Case No. 2018-CP-38 01036
Representative of the Estate of ) Case No. 2018-CP-38-01038
Rebecea E. Livingston and personally, ) (Casc No. 2018-CP-38-01039
)
Plaintiff, )
)
v ) Order
)
The Regional Medical Center of )
Osangeburg and Calhoun Counties )
)
Defendant, )
)

This matter came before the Plaintiffs Motion for Partial Summary Judgment on the
issue of whether Defendant cap reduce its liability cap under the South Carolina Tort Claims Act
(“TCA”™) by claiming that the acts and omissions that allegedly caused the injury to the PlainGfl
were committed by physician’s assistant rather than a licensed physician. The matter was heard
by the undersigned on November 1, 2021. Marion C. Fairey, Ir. appeared and argued on behalf

of the Plaintiff. Michael Tanner appeared and argued on behalf of the Defendant.

i hie undispuied facts relevant 6 tis motion arc that on Aupust 12, 2016, Rebeeca
Livingston was involved in an automobile accident, She was taken from the scenc of the wreck
by ambulance to the Emergency Department at the Regional Medical Center of Orangeburg and
Calhoun Counties (“TRMC”). Although there were licensed physicians present in the
Emergency Department on August 12, 2016, while in the Emergency Department, Ms.
Livingston’s care was managed by a physician’s assistant employed by TRMC. There is no

licensed physician listed or identified anywhere in Ms. Livingston’s medical record for August
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12,2016, After being veated and cvaluated, Ms. Livingston was discharged home from the

TRMC Isergency Departinent by the phyvsieian™s assistand

In the carly morning hours of August 13, 2016, Ms. Livingston retmmed to the TRMC
Emergency Departnient because she could not move her legs. This time, she was scen by @
licensed physician who determined that Ms. Livingston was suffering from a spinal hematoma.
Ms. Livingston was emergently transfeired to the nearest Level T (rauma center, Palmetto
Richland Memoarial. Unfortunately, by the time she arrived there, she had already Jost all
sensation below her T-8 vertebra. She was diagnosed with paraplegia, secondary to spinal cord

mmjury. She passed away twenty months later.

Plaintiff, Malcolm Livingston, brought these three actions (Loss of Consortiurn — 201 8-
CP-38-01036; Survival — 2018-CP-38-01038; and Wrongful Death — 20318-CP-38-01039) against
TRMC on his own behalf and as the personal representative of his deceased wife, Rebecca
Livingston, allegmg that Ms. Livingston was paralyzed and ultimately perished as a resuit ot
TRMC’s failure to diagnose and timely treat the spinal hemaloma when Ms. Livingston
presented at the TRMC Emergency Department on August 12, 2016. TRMC denies these
allegations and contends thai the employees in its Emergency Department acted withan the
applicable standard of care. Additionally, TRMC alleges that it 1s a govemmental entity whose
liability for medical negligence exists solely under the South Carolina Tort Claims Act. Fusther,
TRMC alleges that because Ms. Livingston’s care was provided by a non-physician (physician’s
assistant) on August 12, 2016, rather than a physician, its liability in this case is capped at

$300,000.00 per claim and $600,000.00 per occurrence.

Under the Tort Claims Act (“TCA™), governmental entitics enjoy a general liability cap
of $300,000.00 per claim with a $600,000.00 liability cap per occurrence, regardless of the
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numba of agencies or claims mvalved. S.C. Code Anno. §15-78-1200a)(1) and (2). However,
recognizing thai moedical malpractice cases involve “significantly lngher damages™ the Jegislatnne
raised the liability limits for government employed physicians and dentists, effectuve on January
1, 1989, S.C. Code Amno. §15-78-20(p). Accordingly, the lability limit under the TCA is
$1,200.000.00 for the tort of a “licensed physician o1 dentist, employed by a governmeutal entity

and acting within the scope of his profession.” S.C. Code Anno. §15-78-120(a)(3) and (4).

In this case, TRMC takes thc position that because they staffed their mergency
Dcparment with a physician’s assistant and Ms. Livingston was only scen by that physician’s
assistast (and not a physician), that its liability in this case is limited to $300,000.00 per claim
and $600,000.00 for all claims arising from that occurrence rather than the $1,200,000.00
medical malpractice cap. In other words, TRMC asserts that because it provided a physician’s
assistamt rather than a physician to care for Ms. Livingston in its Emergency Depariment, »s

tiabtlity nnder the TCA is imited o $600.000 00

In South Carolina, physician’s assistants” authority to practice medicine is govemned by
the Somth Carolina Physician Assistant’s Act. S. C. Code Anno. §40-47-905, ct seq. Under the
Physican’s Assistanis Act, a physician’s assistan( must be supervisced by a licensed physician
and may only perform those medical acts contained in a written scope of practice. S. €. Code
Anno. §40-47-935(1). Additionally, a physician’s assistant is only authorized to provide medical
servioes under the supervision of a licensed physician who has expressly accepted responsibility
for themedical services rendered by the physician’s assisiant. Under State law, the physician’s
assistamt who provided services to Ms. Livingston was only able to do so because he or she was

actingender a physician’s supervision and under a wrilten scope of practice.
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Spceiticaliy, npder the South Caratma Mivsicsan” Assitants Practce Actan eftect in

may perform: (1) medical acts, tasks, or functions with written scope of practice
euidelines under physician supervision; (2) those duties and responsibibiies, icluding
the presenbing and dispensing of drugs and medical devices, that are lawfully delegated
by their supervising physicians. However, only physician assistants holding permancen(
license may prescribe drug therapy as provided in this article.

A physician assistant is an agent of his or her supervising physician in ¢the
performance of all practice related activities including, but not limited (o, the
ordering of diagnostic, therapeutic, and other medical services.”

(IEmphasis supplied).

Under the Act, a “Physician supervisor” is a “South Carolina licensed physician currently
possessing an active, unrestricted permanent license to practice medicine in South Carolina who
is approved to serve as a supervising physician for no more than three full-time equivalent
physician assistants. The physician supervisor is the individual who 1s responsible for
supervising a physician assistant’s activities.” S.C. Code Anno. §40-47-910(7). “Supervising
means overseeing the activitics of, and accepting responsibility for, the medical services
rendered by a physician assistant as part of a physician-led team in a manner approved by the
board.” S.C. Code Anno. §40-47-910(8) (emphasis supplied). Under the plain language of the
statute, a phsician’s assistant is the agent of his or her supervising physician and the supervising
physician has “accepied responsibility™ for the services rendered by the physician assistant,

Courts of this state have long held that a principal is independently liable to third parties
for the negligence of an agent that occur within the scope of the agent’s employment. Spence v.

Spence, 368 S.C. 106, 628 S.E.2d 869, 879-880 (2006). This rule of liability is

founded upon public policy and convenience, for in no other way could there be any
safety to third persons in their dealings, either directly with the principal, or indirectly
with him through the instrumentality of agents. In every case, the principal holds out his
agent as compelent and it to be busted, and thereby, in effect, he warrants his fidelity
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and good condnet i all matiors within the seope of his ageney L Secag that some One
mnst be Joser by the decen 11w mose reasonable that e whia emplovs ana comtides iy the

deceiver should be the loser than a siranges

Jd, 628 S.12.2d a0 80, civing, Service Life & Health Tns. Co,, 220 8 198, 66 S L 2d 816, 817

(1951); see also, Jones v. Elhert, 211 S.C. 553, 5358, 34 S.1E.2d 796, 798 (19453).

The South Carolina Physician Assistants Practice Act clearly and unambiguously
establishes an agency relationship between a supervising physician and a physician’s assistant.
A physician’s assistant cannot practice unless a supervising physician has accepted responsibility
for the medical services rendered by the physician assistant. Where an agency relationship
exists, the principal is independenty responsible for the acts and omissions of the agent.
Accordingly, the TRMC supervising physician on duty on August 12, 2016 is responsible for the
medical care Ms. Livingston received and TRMC cannot reduce its liability cap by claimiag that
the acts and omissions that injured Ms. Livingston were conducted by a physician’s assistant
rather than a licensed physician. The very authority that permits a physician assistant to practice
in TRMC’s emergency room requires that he or she only do so as the agent of a supervising
physician who as accepted responsibility for the medical services rendered.  Because the
supervising physician is liable for the acts and omissions committed by his agent, under the plain
terms of the TCA. the $1.,200,000.00 liability cap is applicable to this case. S.C. Code Anno.
§15-78-120(a)(3)! and (4)>. Accordingly, the Plaintiff’s Motion for Partial Summary Judgment

1s GRANTED.

!*“No person may recover in any action or claim brought hereunder against any governmental entity and
caused by the tort of any licensed physician or dentist, emplayed by a govermmental entity and acting within the
scope of his profession, a sum exceeding one million two hundred thousand dollars because of a loss arising from a
smgle occurrence regardless of ihe number of agencies or political subdivisions involved.”

7 “The total sum recovered hercunder arising out of a single occurrence of liability of any governmental
entity tor any tort caused by any licensed physician or dentist, employed by a governmental entity and acteng withm
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IT 1S SO ORDERED

==
Yo

AN

~ PR

Lotered this  day of Febpuary, 2022
Grangeburg, South Carolina idgar W. Thickson
Crreuit Court Judge, 1™ Judicial Cireuit

££01.082d0810Z#3SVD - SVI1d NOWWOD - DMNGIONVEO - WY 8Z:Ci 60 984 ZZ0Z - 037

the scope of tirs profession, may not exceed one million two hundred thousand dollars tegardless of the number of
agencies or pohitical subdivisions involved.”
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Orangeburg Common Pleas

Case Caption: Malcolm E Livingston, Jr. VS Regional Medical Center Of
Orangceburg And Calhoun Counties
Case Number: 2018CP3801038

Type: Order/Summary Judgment

So Ordered

s/ BEdgar W. Dickson #2153

Electronically signed on 2022-05-16 10:38:53 page Sot 5
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AT QF SOUTH CAROLINA J

ORANGT BHRG COUNTY - HDICIAT CIRUCLT

Case No, 2018-CP-38-01036
Case No. 2018-CP-38-01038%
Case No. 2018-CP-38-01039

Malcolm L Livingston, Ji. as the Personal
Representative of the Iistate of’
Rebecea E. Livingston and personally,

Order Denyiug Defendant’s
Motion for Reconsideration or
To Alter or Amend the Cour€’s

February 9, 2022 Order

Plainiiff,
v

The Regional Mcdical Center of
Orangeburg and Callioun Counties

Defendant,

Rl i e T e N P NV N

This matter is before the Court on the Motion of the Defendant, the Regional Medical
Center of Orangeburg and Calhoun Counties (“TRMC™) to Reconsider the Court’s February 9,

2022 Order which granted partial summary judgment to the Plaintiff.

Standard of Review
Rule 59(¢), SCRCP provides a mechanism for a party to request that a court review a prior
order. In clacifying Rule 59(e), SCRCP, the South Carolina Supreme Court stated that

1L 1s proper 1o view a Ruie 39(e), SCRCT Molion noi vnly as a velicle o tequest the (ad

court “alter or amend the judgement,” but also as a vehicle to seek “reconsideration” of

issues and arguments. A Motion under Rule 59(e) long has been viewed as a “Motion for
Reconsideration” despite the absence of those words from the rule. Consequently, a party
usually 1s allowed to ask the court to reconsider its prior decision cven if it means rehashing
all or part of an argument previously presented.
Elamv.§. C. Dept. of Transp., 361 S.C. 9,21, 602 S.E.2d 772, 778-779 (2004). A parly may wish
to raisc issues in a Rule 59(e) motion that they feel the court may have misunderstood or failed to

fully consider. Flam, 361 S.C. at 25, 602 S.I3.2d at 780. However, a party must filc a Rule 59(c)

motjon to prescrve for appeal an issuc or argument that bas been raised but not ruled on. Jd.
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Discussion

The Defendant’s Motion (o Reconsider this Coants Februare 9 2022 Ovder raises the sanie
arguments previously raised in oppoesition o the underlying summary pudgment motion.
Specifically, the Defendant argues that because there are questions of material fact as (o (1)
whether the attending physician must be present in the Emergency Department under the Physician
Assistant Practice Act (“the Act™), and (2) whether the Defendant breached the standard of care,
the Plaintiff is not entitled to partial summary judgment.

The Court’s February 9, 2022 Order decided a simple legal issue: whether under the
Physician Assistant’s Practicc Act (hereinafier the “Act™), a supervising physician is vicariously
liable for the negligence of a physician’s assistant that is practicing under their supervision. If so,
is the $1,200,000 liability cap for physicians under the Tort Claims Act applicable in this case?

This Court ruled that under the Act, a physician’s assistant is only allowed to practice if a
supervising physician has “accepted respousibility” for the physician’s assistant (see, S.C. Code
Ann. § 40-47-910(8)) and has apreed that the physician’s assistant is the agent of the supervising
physician “in the performance of all practice related activities . . .” S. C. Codc Ann. § 40-47-935
(Supp. 2016). Because the statutory scheme required a principal/agent relationship between a
supervising physician and his physician’s assistant, the Court ruled that thce principal was
independently responsible for the acts and omissions of the agent. The facts necessary (o reach this
conclusion are that (1) the Plaintiff was treated by a physician’s assistant in the Defendant’s
Emergency Room; (2) the physician’s assistant was propetly licensed under the Act and had a
supervising physician; (3) the negligent act or omissions as alleged by the Plaintiff occurred during

this freatment. None of these facts arc disputed by TRMC.

Page 2 of 4
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Vicarious liability means that a party whe owes 4 nondelegable duty cemains hable for the
neghaent acts of others. Simmons s Tuomey Regional Medical Ceper 341 S.C 32 42 5338 1-.2d
312, 317 (2000) (holding hospital vicariously liable for alleged negligence of independent
contractor providing medical services in the cmergency department). In this case, this
nondelegable duty is further bolstered by the unambiguous language in the Act. Whether a
supervising physician must be present in the Emergency Department under the Physician Assistant
Practice Act is irrelevant 10 whether the supervising physician (or in this case, the Governmental
Hospital that employs the supervising physician) is vicariously liable for the alleged negligence of
the physician’s assistant they arc supervising,

Vicarious liability does not require the presence of the principal at the locus of the negligent
act. See Wesley v. Holly Hill Lumber Co.,211 S.C. 40, 48, 43 S.E.2d 619, 622 (1947) (employer
liable for faulty cable); Conner v. Farmers and Merchants Bank, 243 S.C. 132,139-40, 132 S.1:.2d
385, 388-89 (1963) (landlord vicariously liable {0 tenant for fall caused by floor neghgently
repaired by contractor); Jenkins v. E. L. Long Motor Lines, Inc., 233 S.C. 87, 95-100, 103 S E.2d
2d 523, 527-29 (1958) (common carrier vicariously liable for injurics caused when an unsecurced
load shificd during transport). The physical presence of the supervising physician in the emergency
room 1s not required to establish the vicarious liability of TRMC’s physician.

Similarly, whether the standard of care was breached or not 1s not germane to the legal
question raised in the Plaintiff Motion for Partial Summary Judgment or the Court’s ruling. In the
February 9, 2022 Order, this Court simply held that:

The South Carolina Physician Assistants Practice Act clearly and unambiguously

cstablishes an agency relationship between a supervising physician and a physician’s

assistant. A physician’s assistant cannot practice unless a supervising physician has
accepled responsibility for the medical services rendered by the physician assistant, Where

an apency rclationship exists, the principal is independently responsible for the acts and
omissions of the agent. Accordingly, the TRMC supervising physician on duty on August

Page 3 of 4
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12, 2016 is responsthle for the medical care Ms. Livingston recesved and TRMO canno
reduce s Babslity cap by claiming that the acts and onnssions that mjured Ms. Lavingston
wore conducted hy a physician’s assistant rather than a leensed phvscisn The veyy
avthonty that permis a physician assistant to practice m FRMC s emergency room
requires that he or she only do so as the agent of a supervising physician who as accepted
responsibility for the medical services rendered. Because the supervising physician 1s hiable
for the acts and omissions cammtied by his agent, under the plain terms of the TCA, the
$1,200.000.00 Hability cap is applicable (o this case. S.C. Code Ann. §15-78-120(a)(3) and
(4). Accordingly, the Plaintiff’s Motion for Partial Suminary ludgmentis GRANTED.

(IFebruary 9, 2022 Order, p. 5 — footnotes omitted).

In making this ruling, the Court did not find, nor did it need to find, that there was no
gucstion of fact regarding the standard of care. The Court mercly held that if the Plantif{f can prove
that the standard of care was breached by TRMC’s physician’s assistant, then under the
unambiguous terms of the Act, the supervising physician would be vicanously liable for the acts
of his agent and the applicable liability cap in the Tort Claims Act would be governed by S.C.
Code Aon. §15-78-120(a)(3) and (4).

The purpose of Rule 59(e), SCRCP 1o alter or amend a judgment is {o request the (rial judge
to receasider matters properly encompassed in a decision on the menits. Ariold v. State, 309 S.C.
157, 172, 420 S.E:.2d 834, 842 (1992); Collins Music Col, inc. v. IGT, 353 S.C. 559, 562, 579
S.E.2d 524, 525 (Ct. App. 2002). The Court has considered all arguments raised by TRMC 1n its
original memorandum of law and made at oral argumcnt, as well as the arguments raised in
TRMC’s Rule 59(¢), SCRCP motion and after due consideration of all. denies the arguments made

and deaies this Rule 59(¢), SCRCP motion.

IT 1S SO ORDERED.

Entered this This _ day of May, 2022 _ Edgar W. Dickson
Orangeburg, South Carolina Circuit Court Judge

1% Judicial Circuit
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THE STATE OF SOUTH CAROLINA
In The Cowrt of Appeals

APPEAL FROM ORANGEBHRG COUNTY COURT O COMMON PLIEAS

"W PV A e
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Honorable Ldgar I. Dickson, Circuit Court Judy«

Case No. 2018-CP-38-01039 JUN 09 202
C O A
Malcalm I Fivingston. Ir. as the Personal Representative of the fstate of R .ﬂ;% '.\'la@a:&
and personally,...................co Respondent

Vv,

The Regional Medical Center of Orangeburg and Calhoun
CoUNties,......ooeiiiii e e eeiaa e eees Appellant

NOTICE OF APPEAL

Appellant, The Regional Medical Center of Orangeburg and Calhoun Countics, appeals
the attached Orders of the Honorable Edgar J. Dickson: 1) Order Granting Plaintiff's Motion for
Partial Summary Judgment, dated February 8, 2022, and filed February 9, 2022, and 2) Order
Denying Defendant's Motion for Reconsideration or To Alter or Amend the Court's February 9,
2022 Order, dated and filed on May 16, 2022. Appellant received written notice of entry of the
latter on May 16, 2022.

June 9. 2022 f«'}/ 7/ / [7 7&WM

Michael C. Tanner

Morgan R. Long

Post Office Box 1061

Bamberg, South Carolina 29003

(803) 245-9153

Attorneys for The Regional Medical Center of
Orangeburg and Calhoun Counties
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'L STATI: OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM ORANGEBURG COUNTY COURT OF COMMON PLIEAS

Honorable Honorable Edgar 1. Dickson, Circuit Court Judge
Case No. 2018-CP-38-01039

Malcolm E. Livingston, Jr. as the Personal Representative of the Estate of Rebecca E. Livingston
and personally,................................. Respondent

The Regional Medical Center of Orangeburg and Calhoun
Counties......................... -, > O Appellant

RECEM -

PROOF OF SERVICE 1N 0s 200
Courtot APPeals

I certify that I have served the Notice of Appeal on Malcolm E. Livingston, Jr., by
depositing a copy of it in the United States Mail, postage prepaid, on June 9, 2022, addressed (o
his attorneys of record Marion C. Fairey, Jr.. Esquire. Post Office Box 661. Hampton. S.C..
29924 and Clyde C. Dean, Jr., Esquire, Post Office Box 1405, Orangeburg, S.C., 29116.

June 9, 2022 f | I/ ‘*’f r ( WMM{

Michael C. Tanner

Morgan R. Long

Post Office Box 1061

Bamberg, South Carolina 29003

(803) 245-9153

Attorneys for The Regional Medical Center of
Orangeburg and Calhoun Counties
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Oihes Connel of Recond
Marion €. Vajrey. Ir
Post Office Box 661
Hampton. SC 29924
Clyde C. Dean. Jr,

Past Office Box 1405
Orangeburg, SC 28115

Attorneys for Respondent
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Case Caption:
Case Namber:

Type:

T
T o
R R

=0 T

Orangeburg Common Pleas

Malcolm E Livingston, Jr. VS Regional Medical Center Of
Orangeburg And Calhoun Counties

2018CP3801039

Order/Summary Judgment

So Ordered

s/ Edgar W. Dickson #2153

Electronically signed on 2022-02-08 11:50:16  page 7ot 7
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STATE O SOUTH CARGLINA A

INCTTTE COVRT O COMMON PLEAS

ORANGEBURG COUNTY b IO DICIALL CTIRCTLN

Case No. 2018-CP-38-01036
Case No. 2018-CP-38-0103R
Case Na. 2018-CP-38-01039

Malcolm L. Livingston, Jr. as the Personal

Representative of the Estate of

Rebecca E. Livingston and personally,
Plaintiff,

Ovder

v

The Regional Medical Center of
Orangeburg and Calhoun Countics

Defendant,

[ NI L N N N N N N

This matter came before (he Plaintiff’s Motion for Partial Summary Judgment on the
issue of whether Defendant can reduce its liability cap under the South Carolina Tort Claims Act
(“TCA™) by claiming that the acts and omissions that allegedly caused the mjury to the Plaintiff
were commilied by physician’s assisiant rather than a licensed physician. The matter was heard
by ihe undersigned on November I, 2021. Marion C. Fairey, Jr. appeared and argued on behalf

of the Plaintif{. Michael Tanner appeared and argued on behalf of the Defendant.

The undisputed facls relevant (0 Thic motion are that e Angust 12 2016 Rehecra

outed [
Livingston was involved in an automobile accident. She was taken from the scene of the wreck
by ambulance to the Emergency Department at the Regional Medical Center of Orangeburg and
Calhoun Counties (“TRMC”). Although there were licensed physicians present in the
Emergency Department on August 12, 2016, while in the Emergency Department, Ms.

Livingston’s care was managed by a physician’s assistant employed by TRMC. There is no

licensed physician listed or identificd anywhere in Ms. Livingsion’s medical record for August

Page 1 of 6
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12,2016, After being treated and cvaluated. Ms. Livingston was discharged home from the

TRMC Emergency Department by the physicran’s assistant,

In the carly moming hours of August 13, 2016, Ms. Livingston retummed to the TRMC
limergency Department because she could not move her legs. This time, she was seen by &
licensed physician who determined that Ms. Livingston was suffering from a spinal hematoma.
Ms. Livingston was emergently transferred to the nearest Level I trauma center, Palmetto
Richland Memorial. Unfortunately, by the time she arrived there, she had already lost all
sensation below her T-8 vertebra. She was diagnosed with paraplegia, secondary to spinal cord

injury. She passed away twenty months later.

Plaintiff, Malcolm Livingston, brought these three actions (Loss of Consortium — 2018-
CP-38-01036; Survival — 2018-CP-38-01038; and Wrongful Death — 2018-CP-38-01039) against
TRMC on his own behalf and as the personal representative of his deceased wife, Rebecca
Livingston, alleging that Ms. Livingston was paralyzed and ultimately perished as a result of
TRMCs failure 10 diagnose and tmely treat the spinal hematoma when Ms. Livingston
prescnted at the TRMC Emergency Department on August 12, 2016. TRMC denies these
allegations and contends that the employees in its Eniergency Department acted within the
appiicable slandard oi care. Addiuonaily, TRMC alieges (hal it s a goveruenlal culily whiose
liability for medical negligence exists solely under the South Carolina Tort Claims Act. Further,
TRMC alleges that because Ms. Livingston’s care was provided by a non-physician (physician’s
assistant) on August 12, 2016, rather than a physician, its liability in this case is capped at

$300,000.00 per claim and $600,000.00 per occurrence.

Under the Tort Claims Act (“TCA™), governmental entities enjoy a general liability cap

of $300,000.00 per claim with a $600,000.00 liability cap per occurrence, regardless of the

Page 2 of 6
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nunther of agencies or claums wvolved. SO Cade Anno. §15-78-12000(1) and ) However
recognrzny that medieal malpractice cases involve “sionificanty higher damages™ the legislate
raised the hiabiiity limits for government employed physicians and deniists, effective on January
1, 1989. S.C. Code Anno. §15-78-20(g). Accordingly, the Liability imn under the TCA 15
$1,200,000.00 for the tort of a “licensed physician or dentist, emploved by a governmental entity

and acting within the scope ot his profession.” S.C. Code Anno. §15-78-120(a)(3) and (4).

In this case, TRMC takes the position that because (hcy staffed their Emergency
Department with a physician’s assistant and Ms. Livingston was only seen by that physician’s
assistant (and not a physician), that its Hability in this case s limited to $300,000.00 per claim
and $600,000.00 for all claims arising from that occurrence rather than the $1,200,000.00
medical malpractice cap. In other words, TRMC asserts that because it provided a physician’s
assistant rather than a physician to care for Ms. Livingston in its Emergency Department, its

liability under the TCA is limited to $600.000.00.

In South Carolina, physician’s assistants’ authority to practice medicine is govermned by
the South Carolina Physician Assistant’s Act. S. C. Code Anno. §40-47-905, ct seq. Under the
Phiysician’s Assistants Act, a physician’s assisiant must be supervised by a licensed physician
and may only pertorm those medical acts conlained 1 a written scope of pracuce. >. L. Lode
Anno. §40-47-935(1). Additionally, a physician’s assistant is only authorized to provide medical
services under the supervision of a licensed physician who has expressly accepted responsibility
for the medical services rendered by the physician’s assistant. Under Stafe law, the physician’s
assistant who provided services to Ms. Livingston was only able to do so because he or she was

acting under a physician’s supervision and under a written scope of practice.

Page 3 of 6
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Speeiliootby, mmder the Seurh Caroling Physioian Assisiants Practioe Actim effeel in

Avrust of ZO0T6) 0 phvatdias asseian

may perform: (1) medical acts, tasks, or functions with wriiten scope of practice
guidelines under physician supervision; (2) those duties and responsibilities, including
the prescribing and dispensing of drugs and medical devices, that are lawfully delegated
by thelr supervising physicians. However, only physician assistanis holding permanent
license may prescribe drug therapy as provided in this article.

A physician assistant is an agent of his or her supervising physician in the
performance of all practice related activitics including, but not limited to, the
ordering of diagnostic, therapeutic, and other medical services.”

(Emphasis supplied).

Under the Act, 2 “Physician supervisor” is a “South Carolina licensed physician currently
possessing an active, unrestricted penmanent license to practice medicine in South Carolina who
is approved to serve as a supervising physician for no more than three full-time equivalent
physician assistants. The physician supervisor is the individual who is responsible for
supervising a physician assistant’s activities.” S.C. Code Anno. §40-47-910(7). “Supervising
mcans overseeing the activities of, and accepting responsibility for, the medical services
rendered by a physician assistant as part of a physician-led team in a manner approved by the
board.” S.C. Code Anno. §40-47-910(R) (emphasis supplied). Under the plain language of the
statute, a physician’s assistant is the agent of his or her supervising physician and the supervising
physician has “accepted responsibility” for the services rendered by the physician assistant,

Courts of this state have long held that a principal is independently liable to third parties
for the negligence of an agent that occur within the scope of the agent’s employment. Spence v.

Spence, 368 S.C. 106, 628 S.E.2d 869, 879-880 (2006). This rule of liability 1s

founded upon public policy and convenience, for in no other way could there be any
safety to third persons in their dealings, either directly with the principal, or indirectly
with him (hrough the instrumentality of agents. In every case, the principal holds out his
ageni as compeient aud fit 1o be trusted, and thereby, in effect, he warrants his fidclity
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and pood condnetin all maters vathin the scoope of his agency Seeme st €ime one
st bie laser by abie decen, 1 i<yme reasonshic that he who cmplovs and vaniades s the

decenver shonld be the fnser than g shiange

I, 028 8.1 2d ar 880, citing, Service Lije & Headi fus. Co., 220 S.C 198,66 S 122d 816,817

(1951); see also, Jones v. Elbert, 211 S.C. 553, 558, 34 S.15.2d 796, 798 (1945).

The South Carolina Physician Assistants Practice Act clearly and unambiguously
establishes an agency relationship between a supervising physician and a physician’s assistant.
A physician’s assistani cannot practice unless a supervising physician has accepted responsibility
for the medical services rendered by the physician assistant. Where an agency relationship
exists, the principal is independently responsible for the acts and omissions of the agent.
Accordingly, the TRMC supervising physician on duty on August 12, 2016 is responsiblc for the
medical care Ms. Livingston received and TRMC cannot reduce its liability cap by claiming that
the acts and omissions that injured Ms. Livingston were conducted by a physician’s assistant
rather than a licensed physician. The very authority that permits a physician assistant (o practice
im TRMC’s emergency room requires that he or she only do so as the agent of a supervising
physiaan who as accepted responsibility for the medical services rendered.  Because the
supervising physician is liable for the acts and omissions committed by his agent, under the plain
terms of the TCA, the $1,200,000.00 liability cap is applicable to this case. S.C. Code Anno.
§15-78-120(a)(3)' and (4)%. Accordingly, the Plaintiff’s Motion for Partial Summary Judgment

is GRANTED.

1 “No person may recover in any action or claim brought hereunder agajnst any governmental entily and
caused by the tort of any licensed physician or dentist, employed by a governmental entity and acting within the
scope of his profession, a sum exceeding onc million {wo hundred thousand doliars because of a loss arising from a
single occurrence regardless of the number of agencies or political subdivisions involved.”

2 “The total sum recovered hereunder snising out of a single occurrence of liability of any governmental
entily foe any lort caused by any iicensed physician or demisy; enipioyed by a govenmmental entily and acting within

Page 5of 6
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IT 1S SO ORDERED =

>

Entered this day of Febiuary, 2072 =
Orangeburg, Soulh Carolina Tdgar W. Dickson A
Circuit Court Judge, 1% Judicial Circuit N

R

r

m
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3

the scope of his professian, may not exceed onc million two hundred thousand dollars regardless of the number of
agencics or political subdivisions invelved.”
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Orangeburg Common Pleas

Case Caption: Malcolm E Livingston, Jr. VS Regional Mcdical Center Of
Orangeburg And Calhoun Counties
Case Number: 2018CP3801039

Type: Order/Summary Judgment

So Ordered

s/ Edgar W. Dickson #2153

Electronically signed on 2022-05-16 10:38:24  page 5 of 5
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STATE OF SOUTH CARGLINA )
pOINTHL COURT OF COMMON PLEAS

ORANGIBURG COURNTY 3o THDICIAL CIReHT

(ase No. 2018-CP-38 01036
Case No. 2018-CP-38-01038
Casc No. 2018-CP-38-01039

Malcolm <. Livingston, Jr. as the Personal
Representative of the Estaie of
Rebecca E. Livingston and personally,

Order Denying Defendan€’s
Maotion for Reconsideration or
To Alter or Amend the Court’s

February 9, 2022 Order

Plamtiff,
v

The Regional Medical Center of
Orangeburg and Cathoun Countics

Defendant,

[N AN ) e N e s PN NN

This matter is before the Court on the Motion of the Defendant, the Regional Medical
Cenier of Orangeburg and Calhoun Counties (“TRMC™) to Reconsider the Coutt’s February 9,

2022 Order which granted partial summary judgment to the Plaintff.

Standard of Review
Rule 59(e), SCRCP provides a mechanism for a party (o request that a court review a prior

order. In clanifying Rule 59(¢), SCRCP, the South Carolina Supreme Court stated that

Hoie nranor (8 s 2 ol SO/ QERCD Matinn nnt anly ne n vehicle 10 request the trind
4 4 N s 5 N

court “alter or amend the judgement,” but also as a vehicle to seek “reconsideration” of

issues and arguments. A Motion under Rule 59(¢) long has been viewed as a “Motion for
Reconsideration™ despite the absence of those words from the rule. Consequently, a party
usually is allowed to ask the court to reconsider its prior decision even if it means rehashing
all or part of an argument previously presented.
Elam v. S. C. Dept. of Transp., 361 S.C. 9,21, 602 S.)3.2d 772, 778-779 (2004). A party may wish
to raise issues in a Rule 59(e) motion that they feel the court may have misunderstood or failed 1o

fully consider. Elam, 361 S.C. at 25, 602 S.E.2d at 780. However, a party musi filc a Rule 59(e)

mofion (o preserve for appeal an issue or argument that has been raised but not ruled on. /d
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Piscussion

The Defendant’s Motion 1o Reconsider this Court’s February 9, 2022 Order raises the same
arguments previously raised 1n opposition o the underlying summary judgment motiosn.
Specifically, the Defendant argues that because there are questions of material fact as o (1)
whether the attending physician must be present in the Emerpency Department under the Physician
Assistant Practice Act (“the Act”), and (2) whether the Defendant breached the standard of care,
the Plaintiff is not enttled 10 partial summary judgment.

The Court’s February 9, 2022 Order decided a simple legal issue: whether under the
Physician Assistani’s Practice Act (hercinafier the “Act™), a supervising physician is vicariously
liable for the negligence of a physician’s assisiant that is practicing under their supervision. If so,
is the $1,200,000 liability cap for physicians under the Tort Claims Act applicable in this case?

This Court ruled that under the Act, a physician’s assistant 1s only allowed to practice if a
supervising physician has “accepted responsibility” for the physician’s assistant (see, S.C. Code
Ann. § 40-47-910(8)) and has agreed that the physician’s assistant is the agent of the supervising
physician “in the performance of all practice related activities . . . S. C. Code Ann. § 40-47-935
(Supp. 2016). Because the statutory scheme required a principal/agent relationship between a
supervising physician and his physician’s assistant, the Court ruled that the poncipal was
independenily responsible for the acts and omissions of the agent. The facts necessary to reach this
conclusion are that (1) the Plaintiff was treated by a physician’s assistant in the Defendant’s
Emergency Room; (2) the physician’s assistant was properly licensed under the Act and had a
supervising physician; (3) the negligent act or omissions as alleged by the Plaintiff occurred during

this treatment. None of these facts are disputed by TRMC,
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Vicarious lHability meane that a party who awes a nondelegable duty remains hable for the
nealioent acts of others Sinmons v Tuomey Regional Medical Center., 41 K. 32,42, 5338 b 2
312, 307 (2000) (holding hospital vicariously liable for alleged negligence of independent
contractor providing medical services m the emergency department). In this case, this
nondelegable duty is further bolstered by the unambiguous language in the Act. Whether a
supervising physician must be present in the Emergency Department undcr the Physician Assistant
Practice Act is irrelevant to whether the supervising physician (or in this case, the Governmental
Hospital that employs the supervising physician) is vicaniously liable for the alleged negligence of
the physician’s assistant they are supervising.

Vicarious liability does not require the presence of the principal at the locus of the negligent
act. See Wesley v. Holly Hill Lumber Co., 211 S.C. 40, 48, 43 S.E.2d 619, 622 (1947) (employer
lable for faulty cable): Conner v. Farmers and Merchants Bank, 243 S.C.132,139-40,132 S.E.2d
385, 388-89 (1963) (Jandlord vicariously liable to tenant for fall caused by floor neghgently
repaired by contractor); Jenkins v. . L. Long Motor Lines, Inc., 233 S.C. 87,95-100, 103 S.12.2d
2d 523, 527-29 (1958) (common carrier vicariously liable for injuries caused when an unsccured
Joad shifted during transport). The physical presence of the supervising physician m the emergency
room is not required to cstablish the vicarious liability of TRMC’s physician.

Similarly, whether the standard of care was breached or not is not germanc 1o the legal
question raised in the Plaintiff Motion for Partial Surnmary Judgment or the Court’s ruling. In the
February 9, 2022 Order, this Court simply held that:

The South Carolina Physician Assistants Practicc Act clearly and unambiguously

establishes an agency relationship between a supervising physician and a physician’s

assistant. A physician’s assistant cannot practice unless a supervising physician has
accepted responsibility for the medical services rendered by the physician assistant. Where

an agency relationship exists, the principal is independently responsible for the acts and
omissions of the agent. Accordingly, the TRMC supervising physician on duty on August

Page 3 of 4

YT

N

AR 2202 - GINIH ATV IINI

gy A

£0108edO8L0Z#ISYT - SVITd NOWWOD -~ OHNFIDNVHO - AV LG0L

A
9

ROA 251



12, 2006 is responsible for the medical care Ms. Livingston received and TRMO cannot
reduce its Lability cap by clanming that the acts and enussious ihat injured Ms. Livinpsion
were conducted by a physician’s assistant rather than a licensed phvsieran, The very
authordy that permits a physician assistani (o practice m RMC’s croergency 1oom
requires that he or she only do so as the agent of a supe: vising physician who as accepted
responsibility for the medical services rendered. Because the supervising physician 1s liable
for the acts and omissions commitfed by his agent, under the plain teoms of the TCA the
$1.200,000.00 liability cap is applicable to this case. $.C. Code Ann. §] §-78-120(a)(3) and
(4). Accordingly, the Plaintiff’s Motion for Partial Summary Judpgment 1s GRANTED

(February 9, 2022 Order, p. 5 - footnotes omitted).

In making; this ruling, the Court did not f{ind, nor did it need (o find, that there was no
question of fact regarding the standard of care. The Court merely held that if the Plainuff can prove
that the standard of care was breached by TRMC’s physician’s assistant, then under the
unambiguous terms of the Act, the supervising physician would be vicariously liable for the acts
of his agent and the applicable liability cap in the Tort Claims Act would be governed by S.C.
Code Ann. §15-78-120(2)(3) and (4).

The purpose of Rule 59(e), SCRCP to alter or amend a judgment is 1o request the trial judge
10 recoasider matters properly cncompassed in a decision on the merits. Arnold v. State, 309 S.C.
157, 172, 420 S.E.2d 834, 842 (1992); Collins Music Col, Inc. v. IGT, 353 S.C. 559, 562, 579
S.E.2d 524, 525 (Ct. App. 2002). The Court has considered all arguments raised by TRMC in its
original memorandum of law and made at oral argument, as well as the arguments raised in

TRMC'’s Rule 59(¢), SCRCP motion and after due consideration of all, denies the arguments made

and denies this Rule 59(e), SCRCP motion.

IT IS SO ORDERED.
Entered this This ___ day of May, 2022 “Edgar W. Dickson o
Orangcburg, South Carolina Circuit Court Judge

1* Judicial Circuit
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- PROCLEDINGS -

THE, COURT: Tt looks like the next one on ny list is Malcolm
Livingston v. the Regional Medical Center. And since I see
Mr. Tanner here, I feel like it must still be going on.

Mr. Fairey.

ATTORNEY FAIREY: Yes, Your Honcr.

THE COURT: How are you?

ATTORNEY FAIREY: Good morning, Your EHonor.

THE COURT: And this is a motion to compel?

ATTORNEY FAIREY: The motion to compel, Your Honor, has been
resolved.

THE COURT: Okay.

ATTORNEY FAIREY: We just have the motion for summary
Judgment, partial summary judgment.

THE COURT: So motion to compel has been resolved. And this
is the plaintiff's motion for summary judgment?

ATTORNEY FAIREY: For partial summary -Jjudgment.

THE COURT: Partial summary Jjudgment.

ATTORNEY FAIREY: 1It's a legal issue in the case.

THE COURT: Always an interesting thing to have in a
lawsuit.

ATTORNEY FAIREY: It is. May it please ———

THE COURT: Bare with me just one second, Mr. Fairey.

ATTORNEY FAIREY: Certainly.

THE COURT: And this is case no. 2018-CP-38-01038. And,
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Mr. Fairey, this is your motion?

ATTORNEY FATREY: it is, Your Honon.

THE COURT: Yes, sir.

ATTORNEY FAIREY: The moticn was filed in thal case. There
are actually two other companion cases that go with this. A2And
the other issue, I want to raise before we get started. We had
asked for a continuance on this and a status conference. We need
to set a date certain for this and wanted to just bring that to
Your Honor's attenticn.

THE COURT: You want a continuance on?

ATTORNEY FAIREY: No, no, no. We had asked for a
continuance, I think, back in September.

THE COURT: Okay.

ATTORNEY FAIREY: And there was an order that was silgned,
and it said for the purpose of having a status conference. And
that ---

THE COURT: Okay. So we still need to set that?

ATTORNEY FAIREY: We need that, yes, sir, to gel a date
certain set.

THE COURT: All right. And Mr. Tanner is becoming my expert
in dates certains in 2022.

ATTORNEY TANNER: Yes, sir. I briefly talked to Bud, and I
told him that Your Honor has set a few more for me. And what I
can do is share -— get with Ms. Cathy and confirm the dates that

we've already set, and the other dates. A&nd then if it suits the

ROA 256



Ay

Ul

10
i
12
13
14
15
16
17

19
20
21
22
23
24
25

Court, do like we did in the other ones, and just Bud and I agrece
afler we confer with our expert and pass them up Lo Your Honor.

THE COURT: Yeah, if y'all will do Lhat. You've got Lhe
dates. and I think if y'all will just check with Cathy. She's
not in this week, so good iuck. But other than that, no. If
y'all will do that, we can go ahead and set the date. I mean, I
think we set one in January and one in February. Is that right?

ATTORNEY TANNER: And then one in April. Yes, sir.

THE COURT: And one in April.

ATTORNEY TANNER: So I think you set. three.

THE COURT: It seems like it was three.

ATTORNEY TANNER: It seems like every time T turn around, it
keeps going.

THE COURT: It will be a busy 2022 for you.

ATTORNEY TANNER: Yes, sir. Yes.

THE COURT: Okay. So we'll do that.

ATTORNEY FAIREY: Yes, Your Honor. I think we'll probably
need an amended scheduling order, too, because we're still trying
to take scme depositions.

ATTORNEY TANNER: Yeah. I'm happy —— we can put all those
in there.

THE COURT: Y'all do that. If you run into an argument
about the date, y'all can just call me, and we'll have a status
conference. But usually Cathy can resolve it.

ATTORNEY FAIREY: Thank you, Your Honor.

ROA 257




{1

6

THR COURT: Thank y'all. All right, Mr., Fairey.

ATTOMKEY FAIREY: May it please the Court. Your Honor, the
question that we're raising in this meotion for partial summary
judgment is whether, in a nutshell, whether a tort claim entity
can limit its liability cap to 300/600 by using a physician's
assistant in its emergency room rather than a licensed physician.

As Your Honor, I'm sure, knows, Tort Claims Act has a
general liability cap and then a special one for medical
malpractice actions. And I think the sticking point here is that
the medical malpractice one refers specifically to licensed
physicians. Licensed physicians have a separate cap of
1.2 million per incident and per occurrence.

In this case, Mrs. Livingston, who is deceased, was in a car

wreck. She was brought by ambulance to the TRMC Emergency Room,

’
Ny =Ny

and the only provider thal saw her was a physician's assistant,
an employed-by-the-hospital physician's assistant.

At his depositicn, the physician's assistant said he was
solely responsible for her care, and he cannot remember who the
doctor was in the emergency department that day. And, of course,
a physician's assistant has to have been a doctor present,
especially in the emergency room.

Mrs. Livingston checked in complaining of neck and back pain
after a car wreck. The complaint alleges that when she was
discharged she had not been able to walk; she had complained of

pain, and her family complained of pain; she was removed from the
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hospita! in & whecelchair and lifted into a truck; that the pain

&

Z increased and got worse; that she had nutoness in her legs.
2 She reported back to the hospital hours later and, of

4 course, at that point it was discovered that she had a spinal
5 | hematoma. She was taken by ambulance to Columbia. They tried to
6 | do emergency surgery up there, but by that time it was too late
7 and she became a paraplegic, below T8.
8 There are disputes in this case, certainly, about the
9 standard of care; about causation; but everyone, I think, agrees
10 that the injury that Mr. Ms. Livingston suffered was
11 catastrophic; it was devastating. And that's why this issue
12 | about which liability cap applies, and so forth.
13 And, quite frankly, Your Honor, if the hospilal's position
14 | on this is correct, it's just a great injustice. But that's what
15 they want to do. They want to say because she was only seen by a
16 | physician's assistant in the emergency room, that they can reduce
17 | their liability to her family by 75 percent.
18 The key component of this, Your Honor, 1is the South Carolina
19 | Physician Assistants Act. That is what gives a physician's
20 | assistant the authority to provide medical services in South
21 | Carolira. And under the South Carolina Physician Assistants Act,
22 as it existed at this time, which was in 2016, it specifically
23 | says that "a physician's assistant is an agent of his or her
24 supervising physician in the performance of all practice-related

25 activities." The Act, 40-47-910(7) and (8), defines a
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supervising physician as "a South Carclina licensed physician
approved to serve as a supervising physician who is responsible
for the physician assistant's activities." t goes on to define
supervising as "overseeing the activities of, and accepting
responsibility for, the medical scrvice rendered by a physician's
assistant." So not only does the statute specifically say that a
physician assistant is an agent of the supervising physician, it
goes on to say that the supervising physician must accept
responsibility for the actions of the physician's assistant.

So we think that it's set out clearly in the act that there
would be liability on the physician in this case. Even though
the physician's not identified in the medical record and the
hospital, to date —- that's one of the issues we resolved, but to
date -- the hospital hasn't told me who the physician was in the
emergency rooni.

But under South Carolina Agency Law, clearly a principal is
liable for the acts and omissions of his agent. I think that's
pretty straightforward. In this case, the statute specifically
saye that the physician assistant is the agent of the physician.

and additionally, Your Honor, we think that in 1988 when the
legislature changed the liability caps for medical malpractice
actions, they specifically had in mind that it needed to have a
higher cap in medical malpractice cases because of the —-
certainly the higher range of damages that can occur because of

medical malpractice.
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In this case, Your Honor, it would just be egregiocus for the
hospital to say "We are going to sLaff our emergency room with
someone who's less qualified than a physician even though they're
licensed with the state and DEHEC requires them to have a
physician in their emergency room, but we're going to staff it
with & PA, and then whatever the PA does, he can do on his own
without — you know, he can bkasically do everything a doctor can
do, but if he does it wrong, then he's only responsible for
25 percent of the liability."

Your Honor, in this case, Ms. Livingston didn't choose to be
treated by a physician assistant. She was in a car wreck. She
showed up in an ambulance on a board. They provided care to her.
They chose tc do it with a physician's assistant. They can’'t do
that under the statule without there being a doctor responsible
for it. And we're just simply asking, Your Honcr, that the
hospital recognize that a doctor has to be responsible for this.

THE COURT: Okay. Thank you, Mr. Fairey.

Mr. Tanner.

ATTORNEY TANNER: May it please the Ccurt, Your Honor.

TEE COURT: Yes, sir.

ATTORNEY TANNER: We had filed our affidavit of our expert,
Dr. Thomas Coleman, last week, as well as our memorandum in all
three.

THE COURT: Yes, I've got that.

ATTORNEY TANNER: Okay. Respectfully, Your Honor, these are
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1 issues that the trial judge will have to hear. And here, after

Z all of the testimony, therc's definitely a dispute of fact here,
3 | There's dispute of how the statute is written versus how 1t's

4 enacted in real life. Obvicusly, as you know, for summary

& Judgment., all inferences are geared towards the honmoving party.
6 In this case, we also have the application of the Tort

7 | Claims Act, which the legislature said needs to be construed

8 liberally tc limit the liability of the state.

9 THE COURT: Isn't that an interesting phrase that they came

10 up with, "construed liberally" to recuce the coverage? I like

11 | that.
12 ATTORNEY TANNER: I do, too.
13 THE COURT: 1've got legislatures here. We'll start to call

14 him as an expert. Go ahead.

15 ATTORNEY TANNER: Ycur Honor, obviously first and foremost,
16 | there is no South Carolina appellate court case saying that the
17 statute, that supervision under the statute means "X." However,
18 | my expert has opined that supervision is not what Mr. Fairey

19 | means. And, in particular, in Paragraph 5(K) of Dr. Coleman's
20 | affidavit, he says it does not mean that a physician has to go
21 | over the treatment plan, the diagnosis that the PA makes, the
22 decision of a PA to order some tests, not other tests; and then
23 finally, ultimately, the decision of a PA to either admit or

24 | discharge a patient.

25 The whole reason that we have PAs in the country, and not
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just in this state, is because, frankly, there's not enough
physicians. And this is not a case where, kind of akin to a
lawyer and a paralegal, a paralegal can't act independently.
Here, a FPA can.

And the way they have it in Orangeburg, which is not
different than most other hospitals, is there is a supervising
physician listed. There was an M.D. present in the ED that day.
It just happened that the PA, Mr. Carothers, didn't run anything
by the M.D., which is certainly his prerogative. He testified
that there was no physician involved with the care and treatment
of Ms. Livingston. And that certainly is what the legislature
has allowed by having PAs practice.

And so plaintiff's expert said he's not really familiar and
hadn't read our statute in a while, so that's sorl of another
difference.

I think in order to enact the plaintiff's meaning cf what
this supervision requirement would mean, literally it would
defeat the whole purpose of having midlevel providers,
physician's assistants/nurse practitioners, because literally
they would have to run everything through an M.D. before they
were able to do anything which, again, the whole reason we have
them in the first place is there's not enough physicians around.

So there's certainly nothing improper about the hospital
having a physician. Again, the way that the tort claim's

physician piece is triggered under 15-78-120 for liability
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relationship, and we den't have that in this case. We have z
PA-patient relationshir. And so that coverage that Mr. Fairey
cited in 15-78-120 cannot be triggered because, again, no
physician actually laid hands on the patient; was involved.

I know Mr. Fairey has a case from California that he cited.
And it's factually different. There was actually an M.D. there
that was involved in the individual 's treatment plan and in their
care. It actually signed off on the PA's notes. So we certainly
have a different situation. That's also not a governmental or
tort claim type case like we have here.

So based on the facts as we have them —— and again, my
expert, 1 think, clearly has a mere scintilla, if not more, that
there's a factual dispute. And again, I think the trial judge,
whoover that may be, is going tc have to hear all that and then
make a ruling as a matter of law based on the evidence that he or
she hears whether or not the PA statute is triggered to the
degree that it creates some sort of agency doctrine on the
hospital under the Tort Claims Act.

But we feel, based —— at this time, respectfully, clearly
that's a murky issue; clearly that's an issue of law; that, after
hearing the testimony of the parties and evaluating the
credibility, the trial judge is going to have to factor all that

in mind.

THE COURT: You're basically saying that this Just needs to
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be heard by the trial judge?

ATTORNEY TANNER: Yes, sir. You made it more succinct than
I was able to do but, essentially, vyes.

TEE COURT: Let me ask vou, just because I'm curiocus. A
doctor hires a physician's assistant in his office. Somebody
comes in; the physician's assistant does something, you know,
orders medication or whatever, and and then something goes wrong.
Isn't doctor liable for that?

ATTORNEY TANNER: It depends if they're, again, a
governmental owned practice or a private practice.

THE COURT: Let's say it's a governmental owned practice.

ATTORNEY TANNER: I would say not unless they have personal
involvement or signing off on the chart or interacting with the
PA. Again, some of these PAs will share more witi the doctor,
will run things by them, and there's more of a relationship
between the physician and the PA about the treatment plan for a
patient.

TEE COURT: So your argument is, I've got a friend of mine
who is in private practice but he works at MUSC, so he would be,

I guess, a government?

ATTORNEY TANNER: Yes. And the way I understand, they'll

have to have their practice group at MUSC.

THE COURT: Right. And so if he's going to have to actually

come into contact with that patient of his at that time that the

physician's assistant deals with it. I mean, if it was his
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regular patient, if the physician's assistant handied it at that
time withoul signing off, he'd be cut of it; he'd be safe.

ATTORNEY TANNER: I believe so, unless, again, he had some
personal involvement for that day in question. Now, again, if
they allege that he had done something wrong earlier and he
signed off on it.

THE COURT: Okay.

ATTORNEY TANNER: But, again, what we have in this case is
no physician saw the patient critically in the ED, and no patient
signed off on any chart. So, again, there's nothing that can
start a physician—patient relationship to trigger the higher cap
under the Tort Claims Act.

THE COURT: The factual statements that you and Mr. Fairey
make in your briefs, is there anything inaccurate in the factual
statements that y'all made offhand that you can think of?

ATTORNEY TANNER: Not that I can think.

THE COURT: Okay. Let me just ask another side question. I
know that —— and do not get me wrong, I love the argument for me
to punt it, okay; let the trial judge handle it, which could end
up being me. But, we'll see. My other question about that is,
wouldn't it be better —- or, obviously you don't think it would
be, but if I make the decision on this, then both of y'all would
have the right to appeal it; correct?

ATTORNEY TANNER: That's certainly correct. Yes, sir. If

you grant his wish, I can tell you where our next juncture wilil
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THE COURT: Yeah, veah, yeah. So then I don't need to worry
about putting it down for a trial certain, date certain anytine;
right?

ATTORNEY TANNER: That would be correct also.

THEE COURT: Okay. I just want to make sure I got it all in
hand. Okay. Thank you, Mr. Tanner.

ATTORNEY TANNER: Thank you, Your Honor.

THE COURT: Mr. Fairey, he wants me to punt it and and let
you just take this up with a trial judge, which ——-

ATTORNEY FAIREY: Yocur Honor, I appreciate that. The
problem is, if we punt it, however it's decided, six months from
now, eight months from now, whenever we have a date certain, it's
still going to the same place. You know, eventually it will be
up on appeal, but at that point we will have spent money to
travel experts in here, you know, all the jury stuff we have to
do, 21l the exhibits and all that kind of stuff.

And it's a very simple, I think, legal question. And it
doesn't matter what his expert thinks supervision means, and it
doesn't matter what my expert thinks what supervision means,
because the statute tells us what supervision means.

Supervision means, under the statute, "A physician's
supervisor" —— and I'm reading from 40-47-910(7), means "a South
Carolina licensed physician currently possessing an active,

unrestricted permanent license to practice medicine in South
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1 Carolina who is approved to scerve as a supervising physician for

C

no more three full-time ecquivalent physician assistants.

[\

3 Physician's supervisor is the individual who is responsible for

4 supervising the physician assistant's activities."
5 And then the next definition it supervising. Tt tells us

6 | what it means. "Supervising means overseeing the activities of,
7 | and accepting responsibility for, the medical services rendered

8 | by a physician's assistant as part of a physician-led team in &
9 | manner approved by the board." So the statute's telling us what

10 supervision means in this context.

i And then it goes on to specifically state that a physician's
12 | assistant is the agent of his or her supervising physician in the

13 care that they render.

14 Now, I understand the hospital wants to say, "But we'll just

15 | throw a physician assistant out there, and as long as they do

16 | what they do, they're the only one responsible. There's no

17 doctor-patient relationship."™ Your Honor, that's just not so.

18 | The statute specifically creates an agency relationship. And

19 certainly if there is a relationship with the agent, you know,

20 | under the law, the agency, black-letter law, there is also a

21 | relationship with the principal.

22 One other thing I would just throw out here. You know,

23 | we're talking about this. This is the American College of

24 | Emergency Physicians Guidelines Statement on the use of PAs in

25 | the emergency room. "Physician's supervision: PAs, NPs,
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1 | midlevel providers, should not perforn independent, unsupervisged

% care in the emergency department. Thie holds true regardless of
3 state laws or hospital regulations. In the case of rural and
4 underserved areas, supervision may reguire tele-health services

5 or realtime offsite emergency physician consultations.”

6 S0 the American College of Emergency Physicians is telling

7 us, apart from all that that it doesn't matter what you can get

8 | away with under state law or what a hospital regulation might be,

9 | but the standard of care here is that the doctor has to provide
10 supervision.

11 And just one last thing, Your Honor, briefly, about punting
12 | this down the road. This issue came up at a mediation. We were
13 | in a mediation, and obviously the difference between the caps
14 shut that down. And so if we punt it down the road, we still

15 | have the problem of having to figure ocut it what the case might
16 | ultimately be worth or not worth.

11 If we have it now, at least we have something. Maybe we can
18 talk some more, and maybe they'll be dead-set on taking it up and
e seeing what one of the appellant courts wants to do.
20 In this issue, on this very unique —— I guess it's not that
21 | unique but, you know, as far as I can tell, a unique situation as
22 far as South Carclina law goes. The statute should govern. But
23 | if they don't think it does then, you know, we need to take that

24 up and see what's going on. 2And I do think it is an absolute

25 | matter of law, just the application of the statutes to the case.
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THE: COURT: Ckay. Thank vou, Mr. Fairev. Okay. Y'all

actually glven me an intercsting issue, and I apprecilate that.

ATTORNEY TANNEK: We're here to help, Your lonor.

THE COURT: I know. I know. 2And I know you saw Jessica
smiling at the thought of me having an interesting file.

ATTORNEY TANNER: I'm sure it made her day, too.

THE COURY: I made her day, too. Let me take this under
advisement, and I'll get back to y'all. Thank v'all so much.
appreciate it.

(End of Transcript of Record)

i
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I, Cathy J. Provost, Official Court Reporter for “he
Fourteenth Judicial Circuit of the State of South Carolina, do
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complete Transcript of Record of the proceedings had and evidence
introduced in the trial/proceedings of the captioned case in the
Court of Common Pleas for Orangeburg County, South Carolina, on
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I do further certify that I am neither of kin, counsel, nor
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Hivingston o bhe Reghonst Medicas € ereenr 08 Orangebus g gud Lalbisum Counties

age 27
8:2872021

1 prov ash or should the o
z et TRt 2 IO N g
3 o vou worked facilivies 1n Lag
4 Sra!
ERE
6 A All the time in my last ten years at the
7 Toledo Hospital in Toledo, a hundred percent of the time
8 at my 15 years or sc at the Medical College of Georgia
S in Augusta. I cannot remember if -- I think we had
10 mid-level providers at -- at the Fayette Memcrial
11 Hospital near Atlanta, but I just don't remember for
12 sure.
13 0 Okay. BHave you reviewed the South Carclina
14 Physician Practice Act that the legislature had -- had
15 in place at this time?
16 A I think maybe long ago, for ancther case, but
17 certainly not recently.
18 o) Do you intend that -- to testify on any -- any
19 part of the law to support your opinions?
20 MR. FAIREY: Object to the form.
21 THE WITNESS: I don't have any intent to do
22 that now, but T guess if somebody wants me to
23 review it and -- and opine about it I would be
24 happy to do so.
25 BY MR. TANNER:
- . SoTern Reporﬂ_;,-ic._ T e
803.749.8100 & www.southernreporting.net

Seapgts on Mrpettung. Tne
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Bruce Janiak, MD
Livingstan «. 1he Regional Medical Center of Qrangeburg and € alhsun Caunties

~

21 Again, you don't have any criticism that L

23 that day, correct?

il alL Lo Dy
2 M {
3 A Correct
9 0 Anything that you saw in the record from
5 August 12th where Mrs. Livingston complained to any of
& the nursing staff or Mr. Carcothers about any numbness
7 in her legs?
8 A No, I didn't see anything documented in the
9 record. There was actually not many nurse's notes about
10 the repeated evaluations or anything cn the patient’s
11 condition. Se¢ I didn't see anvthing decumented.
12 Q Anything that you've seen docunmented in the
13 record on August 12th about complaints of her inability
14 to ambulate or walk?
15 A I did not see any complaints like that.
16 0 Anything you saw on the 1l2th documented about
17 iack of movement or feeling in her legs?
18 A No. There's no documentatior about that.
19 Q And, again, we know she came back early, I
20 think in the morning of the next day, August 13th.

r. Zulkey

22 breached the standard of care in his work on the patient

Page 30
B25/202)

24 A T do not,
25 Q The imaging that he crdered you feel was
Southern Reportling, Inc.
803.749.8100 wwvgtgs,outhernreporting.net

i
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Bruce Janiak, MDD
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Page 35

Livimgstsn s 3 he Reglonad Sledicat Centor af rangehury and Catlous Cnontics Bi2572021
!
aplie Lo or du b have (o act under a
Tic
A
So T think there 5 is a

10

11

16

22

23

24

25

b

long-distance superviscory agreement for office space

practice, but in the emergency department it is physical

e
T

presence that is required so that the mid-level provider
can consull on an almost instantaneous basis with the
emergency physician attending.

Q And in your experience as the emergency
physician who is attending, are they responsible for
the -- for the Phs that are working under them?

A Yes.

MR. TANNER: Obtect to form.
You can answer.
BY MR. FAIREY:

0 And you -~ and your answer was yes?

A Yes.

Q Okay. And is that a legal relationship or a
practical relationship or both?

MR. TANNER: Object Lo form.
You can answer.
THE WITNESS: I think it's definitely both.

You kxnow, an issue of -- of very, very minor

problems, you have to weigh the -~ the inner

803.749.8100 wwy.southernreponting.net

Southern Reporting; Inc.

Ax

Sl 1 gnin b

e

ROA 274

Bt}
3

*
e



1y
IESTTUHS EIE T
LN . . 1
i
Pl fl 1
)
\ J APFINAVIT OF
| THOSAN L6 OLENAN,
) M, FACHTD
)
Uhe Repiaai Medics) Centee of )
Oranpcbigg und Culhours Comgies, )
1
Drefendunt i
)
)
Slavolig B b avineston, §eas the Personnl ) Cine Nut 2018-CP-38-05 0158
Reprosentative nd fio D aastg of Rebeves 1) )
Livingsing, 1
v
Plaintiff, ] |

!
[
e Reginal Mudivs Uenivr ai i !
Oranpetry and £l Caepliey, ) |

Vielendant. ) |

MMudeoloi 1, istnndon, Jo, an the Peaond 1 Case s 2008-Ca3aaajosy :
Represcatunve uf the s of Rebeee 5. il
[ ivmpston, )

Pl ]

ROA 275



SSPRRY

Paort sl e

ST \é\'(f‘ cev g R L i

PO e ix Thoman 1T Coteman, MDUVACER Lam <ner |
anndd s oilrwise campetentio this AtBdavit, shich Tioake Baced aponny backgand,
educatton, trattine, nd exnericaee.

S2G1LL

2.1 a Doard-Cedified Physician liceased i thie Shite ot Svath Caroling i
wadd wans teaporaniy ficensed n e State ol inois between 260K a:d 2011 My furdwr
quairfications and backgromnd ars cct forth in the atrached CV whici o ineorporated by
aerenec.

3. I have nsual knowledge and experience e he specially and acet of practiee i which
s apinivn i< given, s a resuli of my havieg been regularly engaged in tie practics o
teachiig of P students during their rolotions i the cmcrpeney depardmant al The Regionad
Medical Center (“TRMCL) between 2013 = 2018 ax well as being Assistant Clinical Professe
Fmergeney Medieine for Virginig College of Medicine between 2014 - 2015 As nlihe date I
am an Vmergeney Physician 8t my own practice, Colemin Emergency Medicine, 11.C

4. I'have reviewed the available records and/or documents relating 1o eare and treating
af Rebeeca k. Livingston from TRAC and bused upon my knowledge. trnining, and expericur
it s sy opision, THMC did not breach the sceepled standacd of care in thefr cacounterwith M
Livingston on 98/1272016.

3. [l fllowing opiniotts expressed attain the level of beyond a reasanable degree of

medieal certaingy:

A. On August 12,2016, the Pleintiffs wife was involved in an aulomobile wreek
on Chestuut Strect in Grangehury. South Crrolina. The decedeat was
transpurted by ambulonze frons the scene ol wreek to TRAMC, where she was
admitted © the Bmergency Department (*ED,,) at around 12:45 p.m

b. ihere. she was examined and diagnosed with back and neck sprain by PA
Michuel Curuthers .

C. Ms Livingston's family confirms that Ms. Livingston did ambulale in the I'D
priar 1o being discharged.

d. n appears M. Livingston did have help from the medical siafl given that she
fad received Dilsudid toe her pain and Benadry) to prevent distonic reaction

that olicn accempanics the Reghut ohe vous gives,

€, Both Dilaudid ead Benadryl ure very sedabiag, and they can chuse a Hisk of fall
in clder people. M. Livingston did not have uny reveologic complaints
reported in her 1P or noted oz her exam in the KD,

. Ihere is no record that Ms Livingston complsined about worsening syimpioins
such us numbiiess or weakness doring her evalamiion in the ED on August 12
or tiat et hid been ary change in her symptoms prior to being discharged.
Mg, Livingston's fmmily reporis that Ms. Livingston ninbulated (o the
batliroont just prier o dischasge. So, Dr. Janiak™s ussertion that TRMC
breached e standard of eire by nol having the patient smbulate prior to
disgharge is incuerect, as supporied by the famity Thus, there is oo beeack: in
standacd of care in this repard,

| artlier, st appeurs acither My, Livingston, vor ie Lunidy sslomnd thy
medical of any developiug weaknass o suonbnos priot trdiselugee woalern

(<
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i, Morvover, itappears My Livingston was given an approprate ischuier
il & £ e !
tastruciion that inlenned her she shauld rewns wnediniely o dae G T she

dey elops any weakness o numbness eic.

J. I Simith Carsling, PA supervisson must not he vomstived necessarily rouiring
the physival prasenee of e supervising physiss Gt e id phe.s whire

the services nre rendercd. Sce American Medical Association [AMA)
Advocaey Resource Center, Pliveluiip gssistiypt seopo o practce g 16 (2018)

referencing PA Prac(, Act 40-47-910. 955,

K. T South Carofing, & physiciait docs not “supervise,, 2 "4 o ihe degree that the
PA mustreport Lo the physician prior o n diagnosis bing nude amblor prior o
the treatsent being iniplemvited, inchiding the ordering of Tabs wnd tvsts and

deteomining the nced for admission or dischasge.

6. Vor the xeasons hereipahave, il is my opinion that TRMC. did not breach the accepled

stundard of care in their sicounter with Ms. Livingston. These opinions arc expressed beyond 2

reawnuable degree vl medical centainty. more probable than not

FURTUER AFFIAN L SAYETTIRNOT

4L

Sworm kv e hekir this
oAt

s fe 4
Notary Ioblic for
My Commission Expir

FACED?

T TOTEN . VR T (PP

Thomas [L Caleman, MDD,
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