e
3.

wsidu
=

Tk TEE ‘SUPREME - COBRT

APPEAL PROM ADMINISTRAYTIVE LAW CLOURY

SEIRLEY {85 ROBINSON, ADMINISTRATIVE LAV JUDGE

Lppellate Case Fos 2022-UP=276
Decket Now 17=ALT<04-05F1=Xd

ISIAH. JAEES, JR., Petitivzes
Ve |

SOUTHE CAROLINE DEPARTHMENT OF CORRECTIONS, Respondemte.

o
TR
¥
15

PETI"’IOE FOX WRIT OF CERTIORART ‘
no SOUTE LARGLIEA COURT OF APPEALS

Other Counsel ef Pecord:

Charistama Catee Bigelew
OFFICE OF GEFERAL COUNSEL
Poat Office Box - 24787

Columbia,

8¢ 2922i=LTF87F

Iszialy JAMES, JIr
1810 - ¢ GStreet
Brumawick, Georgia 31520

RE.CEIVED
0CT 27 2022 .
S.C. SUPREME COURT



IHDEX
Certificate of Petitioner

Question(s) - Presented

Statement of the CGase

ecedoe

eov 0@

0069086

Argmpendi{s)s

- THE COURT OF APPEALS®' ORDER ADDRESS .EIT:ROPERLY
THE ISSUE{S) PETITIONER PRESENTED TO THE ALG
AND THE COURT OF APPEALS ERRED FURTEER WITE
REFERERZED: T0 DECISION(S) OR RULING(S) OW THE

CLATE(S)
Conclusia=

Certificate of Service. .

LR -

P00

2=4



A

CERTIFICATE OF PETITIONER

Petitioner hersby certifies #hat the petitiem __fer rehearing was

‘made and finally ruled em by the OCourt of Appeals en 28 Septexher

2022 (App ° PP. 34-35 ) S

GUESTION(S) PRESENTED

Does the Court of A eals' Order address preperly all Jsswes ‘s‘

etltmer presented to the ALC swd whether the GCowrt of Appeals -
erred further with reference o decisiem!s) or ruline(s) -om the clain(s)?
STATENENR OF THE CASE

%

James was serving a 'lemg-tem- sentence in Sd?fith caralina'nepart; '
meat ef 6orrec~tibné. (SCp2) when he was suhsequemﬁ:]iy gi;;;mted parale .
release im December 2017g ha fmled grievamce(s) *"J.thm . 5CDe yrler te‘
parele release; he filed grlevance( s) appxeals that were appea]led wha_ch

were appealed to the Administrative Law Court (AKC); then appeals to

» South Carolina Court Appeals . and to Som‘hh_.,“ca;elim Sugcrem_a ;;Gomrt; subse=

quently he prevailed om these dppeals which required the ALC +o ro=

le om the merit(s) of his’ Aappeal(s)  (Apme. PRP= 27-30)

When the ALC issued its ruling em 23 Auges 2021; he filed a
timely appeal to South Carolina ’G@ux:h. of Appeal which issued Unpubli-
shed Opiniomn Fe, 2022-UP-276 om 23 .Jume 2022, (A&pDs pp;m,%) The
Court isswed and Order dexzying the pstition for rehearing on 28 Sep=
tember 2022, (App. D& 6 ).

ARCUMENT(S)

1



I. DOES THE COURT QF APPEALS® ORDER ADDRESS PROPERLY ALL ISSUE(S)
PEPITIONLE PRESENTED TO THE ALG AND WHETHER THE COURT OF APFEALS ERRED
FURTHER WITE REFERENCE TO DECISIOH(S) OR RULINGZ{S) O¥ TEE CLAIE(S)?

Petitioner James caomes to this ceurt centending thad +the covaxt of ap-
peals improperly dccided the appeal bhereinm; the 6.2%.22 usmpublished opin-
jem poieds, ‘"when James was- sentemced fer _b.iis' c%avieti@a Iz 1979, senten-—
ces were calculated using & 360-day yeaw." (Apga B» 32 ) There vias enly
emz cenwicliem, Just sgioeking of sentenmces, Tnether the seniemces  wers
were real amnd true dees met escape or evade the faet thai thers is 365 days
i & yder eand 366 days im & leap/fourth year. What abemt the 5 days
every 3 years amd the & days every giia year? James whe sServed a
- lomg-term amd excessive sentence should pot be penalized I:r:;.‘ not re-
receivimg oreditf{s) for these days when this Court has _ regeé‘élg ra=
Teds . _ : ‘

Ba penal statute must be , constirued.
strictily against the State amd Jm

. faver of -the defepdop®.™ Brom vwo.
Siate, 540 S.B.28 846, 7 20017

= i . - x = & e = - 3
Fhe rale of sfatuiery interpreistiowm has heem cited in 2 lomg lime of

case law(s) dinterpretations 343 S5.C. 342, 348 s Browm. Citlng Wiiliems Vo
. State, 306 S.C. 8%, 91, 410 S.E.2d 563, 564 (199%) -The Court pointed o=

ven to UsBs ¥» Wiltherser, (18 U.S.) 5 Wheatom 786, 95-96, 5 L.Ed, 37% 42
§18'2€l) thereim stating "The rule that penal laws are to be consirued strict-

Yy » 4% is Tounded ..» om the plain principle thati the power of punish-
ment Is vested im the legislative, not in the judicial department. It is the
legislature, not the court, which is to define 2 crime, 2nd ordainm its punish-
punishmentases” Id o

So Lkow does the comictioa and sentence of 25 years cansedmt{ively for
& non=defined offense by .thse legislative ranch, which the legislative

branch {S. C. General Assembly) Jjusfifies =ne geoed-time for those 5 a=d’

i *
© 6 day{s) when petiticmer has sexved for 3% yearaz. . Sese Sitais vs Cukler,

AL I AT 26‘1— SaEgz(}.é?_Q {198(}39 .’:‘:5-:;’-'_

¥ s 1 ; .
erein "The lower court held that although appellant was twent ears old
E when he comm:i.%ted tﬁe crime, he was in%lig?. le to be sentenng %’mler the

he YO'thfl f s e s e Lol 2 s ;
g cgnvi% 1o g% ﬁgsc%%?ze K because‘he was twenty-onme years old
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But see Busby v. Hoore, 498 S.E.2d 885 {1938) “Tke Cazurt's priparg
funciion 3m isterpreting & stature iIs tc ascerizin  Ihs iatenit ef
the General Assesbiy. Siat: v. Baker, 310 S.C. 5%, 427 S.E.2d 570" 350
S.€. 205. 4lse

eh

ated thersin:
24=13-218{=2) es the Code Siates
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& TisSonsr couvicied of sm offsnse agamsﬁ e - ...
S'atsg_ eosey 2nf sentencsd fo custedy of the .o o - oTw
Dapuriment ef Correctior .icey Those raserd of

¢ conbuct shews that be has faitkfully abserved

21% the rules ef the institution .. vt ave
t*e "3.;.51111@ with the dey or vwhich the service of
. -senheres  commences e rum, computed st tne .
’ - rete of iventy davs Tor saok month served. - Id.

’ﬁ

&

& ~..Herguver, SCDC policy mentions when eag_{‘completes & -seriemce, 1sz.

ig ciesed-no earmed work credits (EWC) amdfor statatory Lgobdi:ime cre—

dit{s) (S&8) "cam be -taked +thersfromp ?q:r a disciplizary eamifor etco

Petitionev cemple‘%@ﬂ both volumtary “mansiaughter senﬂ:emé(‘s) on or '
about!  4.12.2010 (see | Ape. Pe 20) Important -te motice there was
aﬂly eae {I) CQ_'EILC'EIQ& or Jor sm“ James wowlt™ have be nebﬁ _sub-—
. _ﬁ: &84 T6 viQlations af the demhle Jeenarév clan&ab - C8f thE Sta‘ce
- and Federal cens_'altu 2y This v ou.._d suggest or demonst:@;@; t'ae_

60 years - ucnneaegﬁ_.—e sezd:e::.ee (9 36~ 332—1‘5) was satisfied - c-..-.‘ter as’
served a térm  of hprlsonmen"a fcr approz?.ma'celg or more than 32
: p;.rele rew’aae -

yea:a witheoni

et a2
~

montkE for each ‘Jear ‘served, ) f;er the 5 and . 6 days a momth "sed
" forth ‘herein abeve mor @ay %@Q c2 the 5 meonth(s) served amd 20
. dag fop ,_eag:n menth would constltute : ano'l:her-; 100 days SGB, There was
was = mot amy adjustment(s) theremth whick womlid constltu te due are-
cess violatiom associated m'éh:. the liberty —Zmterest(s) af statu’kory

goodiime, But why would the Court dicztate or write in Busby:

The calculatiom advanced by petitioners
reduces the. time prisoners serve +o ore-
HHErds of their sentences. Under the :cal-
cilatior advesnced by the Department of Cor—
rections, a perfectly: behaved prisemer's

sentence wouwld be reduced by three—flfths.
R 330 S.C. 201.

1. This would be SCDC policy OP-22-09.
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] Secezzﬁg the unpublisbed eopimiom of -the South Carclima Court of
A_p@ea*s f@emﬁe 2 et farth, ®Te the exi;_emt James argueg the ALC

-'--érred\ - b.'i"‘ f:md‘iag SCBE properly credited James with earmed werk cre~
" . dits amd goed -time credit, we hold James abondomed +this Issue eor

appeal by failimg to provide .am explamatiom of his argument or
specifyes the amount of credit he failed to receive.® (App. P, 32)
The information writtem abowe kereim- does not support the ruling. -
Surely the 1lewer agency f{court) and ceurt eof appeals have erred
apd fajled to perform the- w-funct:a.mt(s) of the eoffice(s).

Third,, as far as mwmeet is concermed; the change(s) im SCDE's

2

: _pélicies_ and crimipali/statuteory/pemal law(s) -whick affect his maz-out

dates these issue(s) cam never be classified as moet#-atﬁére"is the
liberty imterest im the actual Eax-’,-émt date, the ex pest facte
clemse is highly relevant therete and all the credit(s) statabery. .’
goodtiime- and EWE's- are Interwime .evem into the custiedy aspect - .@f
the . Agency Thecause there has been changes im- the Agency's policies;
partial ne-parcle Iaw(s) and “fell :mplematloﬁ(s) of =ns par@le law(s)
by the @eneral Assex:zblg. _of . coxmsep all of this cowld had beem
avoided; had the Departmen.t reconmended am earlier parele release

- - - ~

da'te.- e -7 - ) il

.~ . He respectfully . requests %o’ fully briel- all the issus(s)' here-

Im becauser 33 years of actwal WUmprisonment amd 5 years on -parcle
releasé, ‘he st}.l]'. suffers celflla'teral censeqm_e}ace(s) therewmth. The

. law(s) amd pa_n icios have emgaged change{s) that omne ceﬁ comprehs&’i

~and umlamfsm ' =
Fhis Z( L day of Octabar 2022,

o Jodd /Q%W% =
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"‘he und;ers:xrgn‘ed hereoy cerf.lf:nes that he Imas camse. t:cme and cerrecu
cogmes of the. P“TI"‘ION FOR. WRIT~ OF CEETIORAR’I‘ %etc. 'l:p be malled, p@st—»
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