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«s THE PUBLICKSERVICE COMMISSION OF

L S()UTH CAROLINA o
. ."DOCKET NOS, 2005 385 E and 2005 386-E - ORDER 1 NO. 2007- 618
o AUGUST 30,2007 |

IN RE: Docket No. 2005- 385 E - Petmon of the ORDER ON, 3

Office of Regulatory Staff to, Establish CONSIDERAT
~ Dockets to Consider Imp tmg‘ the' ‘ THE APPROPRI E
Requxrements of Sectronl-, 251 (Net Metermg: STANDARDS T BE
and Addltlonal Standards) of the Energy USED ‘FOR NE
Polrcy Act of 2005. & METERING A
; SMART METD lNG IN

B and o SOUTH CAROLINA

Docket No 2005 386 E Petmon of the o
Office of Regulatory Staff to Establish
Dockets to Consider Impienient, "
Requrrements of Sectr
Metenng) of the Energ

lrcy Act of 2005

These matters come before the Publrc Servrce Commnssnon of South Carollna;

'(“the Commtssnon ) on the Petmons of the Ofﬂce of Regulatory Staff (“ORS”) to‘ _
l:stablrsh Dockets to Consrder Implementmg the Requlrements of Sectron 1251 (Netf'

Metermg and Addmonal Standards) and to Consrder lmplementmg the Requrrements of

Sectlon 1252 (Smart Metermg) of the Energy Polrcy Act of 2005.

On May 15 2007 this Commtssron held a hearmg at which partres presented

te_stimony and exhibits_dealin‘g with i'r'npl‘erne’ntin‘g‘ in South Carolina the _net‘met‘ering and

smart météring provisions of the Enéré‘y Policy Act of 2005. The regulated investor

owned utilities in South Carolina to which the net metering and Smart metering;




o p ‘esented a Jomt proposal tor the drsposrtron'of these two matters

Wrth respect to net metermg, the utrhtles and ORS proposed lmplementmg the‘ |

same program that has been rmplemented in North Carohna ln short as proposed by the:

Jomt Partres a customer who opts to be net metered would be subject on a monthly '

.
X

basxs to a basrc fac1lmes chargc at the tarrff rate a demand charge at the tarlff rate for

the customer s hlghest demand in that month on peak customer generatlon would offset
the customer s on-peak consumptron wrth the net on-peak consumptron brlled at the on-

.peak tarrff rate otf-peak customer generatron would offset the customer S off-peakf

.'consumptron wrth the net off peak consumptron bxlled at the o' peak tarlff rate excessl

_on-peak customer generatron would be used to offset customer s off-

A
- s

o vbut not vrce versa recogmzmg the hrgher cost of on- peak generatron m no casé would

' the charge to the customer be less than zero; and customer,credrts would carry over to the

s

succeedmg month tor one year After one year, any remammg credrts would be 7eroedﬁ.
, out and excess Renewable Energy Credlts (Green I ags) would be granted to the utrhty A
Resrdentlal customer generatron would be hmrted to a maximum of 20 kW, and non-‘-if}' |

resrdenual customer generatron would be hmrted toa maxrmum of 100 KW. Partrcrpatlon‘

would be hmlted to. 0.2% of the South Carolma Jurlsdrctlonal peak load for the pnor year

Accordmg to the Jomt _Parties, the Jomt proposal is designed to mamtam system,

reliab‘ility'_whillfe' allowing utilities and consumers to test net metering. It is also designed.

to preclude subsidization of net metering customers by those who chose not to net meter:

peak' consumptron :




ORDER'NO, 2007618 - -

al :as offered wrth two exceptrons Resrdentral and small commercral customers

" _'currently have a chorce to be on a ﬂat rate tarlff or a tlme-of-use tarrff with a demand

v

component. F hrs Commrssron rs mterested in explormg the feasrbrllty of offering a
srmrlar choice between a “ﬂat rate” or a “trme-of-use w1th demand component” tarrff to:
customers who would hke to take advantage of net meterrng Therefore wrthln 90 days
of the ﬁlmg of this Order the utrlrtres shall provrde a proposed tarrff that would allow

such a chorce for customers who choose to net meter Specrﬁcally, the tarrff should be

desrgned to allow resrdentral and small commercral customers to pay the utrllty $ exrstmg '

, ﬂat kWh rate for any power purchased from the utrlrty, whrle recervmg a credrt for any

i

_Sexcess generatron provrded to the "lutrlrty on a peak/off-peak or real trme prrcmg basrs |

B Thrs tarrff should be desrgned to elrmmate as much as possrble, any cross—subs1dlzatlon

' of ustomers If after mvestrgatron any utrlrty beheves that such a tarrff 1s not feasrble

'

they should explam the reasons for thrs conclusron, wlthm 60 days of the hlmg of thrs

B Order in lleu of proposmg the requcsted tarrff Secondly, the Commrssron is aware that

: Renewable Energy Credrts are not currently being traded and thus have no apphcabrlrty :
'at thrs trme Therefore we wrll address ownershrp of Renewable Energy Credrts when a

viable market exists and we will 'look to 'the parti"e's to raise the issue at that time. All

other aspects of the utilities’ proposed net metering program would remain the same.
Wrth respect to Smart Metering, the utilities and ORS pomt out that our regulated:
utilities all have offered ti_m_e-b_ased rate schedules for some time and that a number of

large load customers take advant'age of programs which provide real-time load data to




Commrssron supports thls posmon and so ﬁnds Therefore the Commrssron accepts the
Jomt posmon of the regulated utllmes and ORS that adoptron of the federal standards 1s

not necessary with regard to smart metermg

_Howev.er, we note the conspiCuo'u_s lack.of focus'” on residential and comr‘ner"c'ialf '

customers with respect to smart metenng One teason for the low usage of smart meters

by resrdentral and commercnal customers ‘may be a‘lack of knowledge on the part of those

customers wrth respect to the avatlabrlrty and capabrhty of smart meters. We therefore

B . .order the utthttes to contmue to make smart meters avarlable to all customers and also

mvolved mternal smart metermg mstalled by some Wal Mart stores Wal- Mart s w1tness

requested that 1t not have to pay for\ a utility- mstalled smart meter if Wal- Mart has
alr’e’ad’y installed_a,smar_tﬂ meter which:k rneet‘s or excee_d_s utility or Commi’ssio"n ‘'standard§

at a store. Rat_her than ruling on this issue based on the limited-record currently presented

in this docket, this Commission encourages Wal-Mart and the ‘utility to try to resolve all

issues concerning the installatio,'n of and payment for smart meters through negotiation. -

-



ThlS Order shallremam mfull force and':,efféci until further Order of the:

Commission‘. | |
3 BY.ORDER OF THE COMMISSION: -
R G. o Neal Hélmxlton Chamnan"':t':'
‘ATTEST;
b ﬁobert M_"sele)’, Vlce Chaxrman:“ S




' BEFORE i -

THE PUBLIC SERVICE COMMISSION OF ‘:
| SOUTH CAROL[NA
DOCKET NO 2013 119 S ORDER NO. 2016 34
| JANUARY 8,2016
IN RE: Robert B. Farmer RBF Enterprlses, LLC ORDER DENYING'«
d/b/a McDonald's, Complamant/PetItIoner V. PETITION FOR

)

)
Palmetto Wastewater Reclamation, LLC ) REHEARING AND
d/b/a Alpme UtIlItIes Defendant/Respondent ) RECONSIDERATION

Pursuant to S. C Code Ann § 58-5- 330 this matter comes before the PubllC‘

_ SerVIce CommISSIon of South CarolIna (“CommISSIon ) ona PetItIon for Rehearmg and‘

, B vReconSIderatIon by RBF Enterpnses LLC d/b/a McDonald s (“RBF” or “Complamant”) {

| RBF s PetItIon for Rehearmg and Reconsrderatlon was ﬁled after Order No 2014 964',

_(December 2 2014) dIsmIssed Its ComplaInt agamst Palmetto Wastewater Reclamatlon
| .LLC d/b/a Alpme UtllItIes (“PWR”) The Complamt stemmed from a rate mcrease the
CommISSIon approved by Order No 2013 3(A) (January 11, 2013) in Docket No 2012-
94 st

:'Summary of the Complamt |

RBF ﬁled Its Complamt in the present Docket based on the amount of its bill
followmg a rate increase granted to PWR in Docket No 2012 94 S. RBF was not a party

.of record in that Docket. RBF’s COmplaint alleged a rate increase of 1,000% and

claimed that the annual sewer bill for the company would _ris‘_e’by over $42,915.72 in a

t PWR has had a subsequent rate increase approved in Docket No. 2014-69-S .



VP W o Y -
T A :

"twelv month’ penod RBF argued that th1s* mcrease occurred m splte of the fact that it

had a “c‘ar count” below that assumed f’ r purposes of rate makmg m that docket and had
o ge‘nerally low water consumptlon due to practlces llke usmg paper products to reduce the.
need for water to clean dlShCS and snlverware The reltef requested by the Complaint was
for the “PSC [to] revrew the Docket No 2012 94 S and address the formula used to
calculate the blll in llght of the dramattc and outrageous mcrease of 1000% ” Ina letter
attached to the Complaint, RBF sought a refund with mterest : |
.Hlstory and Facts. ,

On March 27 2013 in Docket No 2012- 94 S the Commxssron asked the Off ice

L _of Regulatory Staff to mvestlgate the rates patd by PWR’s commercral customers becauseg o

:over t e tmpact of the rate mcrease

' \mvest atio could have affected the Complamt the appomted Hearmg Exammer lssued

a Dlr’CCthCI on Aprtl IO 2013 that held the present case Docket No 2013 ll9 S

representatron was requtred by lO S. C Code Ann Regs lO3 805(B) for the matter to

proceed

Oh _the day that the__Hearlng E’xami'ne'r‘D_i"riectl\_;e'w'as issued, D. Reece Williams,

11, ESqui“_re,{ ﬁled_a Notice of Appearance of _Counsel for the Complainant. Notably,

sometime in June 2013, RBF ceased operating t_he McDonalds at issue in thls docket, and

2 See March 27, 2013, Commlssmn Directive for Rates lnvestlgatlon and Order No. 2013 193 (May 3,.
,2013) (requestmg ORS mvesttgate PWR's commerCtal rates)

On’ Aprtl 3 2013 RBF ﬁled ltsl'

Smce the

e'_.f The Hearmg Exammer also mformed the Complamant that attomey:

/10




L 10 2014, and.

E

es: ave been occupred smce July of 2013 by. another entlty which is currently

charges became moot; v

Oh June l'7 "2'013 'OFR'S ﬁled the r'e'sults of its inv.e'sti"gat'ion with the Commission,

which found that the rate methodology approved in Docket No 2012 94-S was-a

reasonable means of desngmng commercnal customer rates i Further the ORS

’ ""

lnvestngatron dld not conclude that PWR was chargmg any commercral customer at a rate:
‘unapproved by the Commrssnon On June 30, 2014 a Motlon to Dlsmlss ‘the RBF:'

Complamt was ﬁled by PWR followed by . RBF s Retum to MOthl’l to Dlsmlss on July’ '

' _woul _Jtake up the Motlon to DlsmlSS lf the matter was not resolved

+

| 'docket }w1th sxmllar facts to Docket No.. 2012 94 S ‘was under review at the South;
‘Carolma Supreme Court That case mvolved an appeal from Docket No. 2013 42 S, in;

whlch mtervenors J -Ray, Inc and Sensor Enterprlses Inc (“Appellants”) objected to.a.

e PWR’s custo_mer Therefore as of that tlme RBF s requested rellef regardmg futurev

then_P‘WR’s Reply to Response to Motlon to Dlsmlss on July 17 2014 On:
Commrssnon lssued Order No 2014_656‘.‘. holdmg the Motlon to;

'lsstm abeyance encouragmg the partles to resolve the matter and statmg that it

Durmg the tlme that the Motlon to Dlsmlss was held in abeyance a separate:

rate, increase g'_rar_ltcd by Commission Order No. 2013-660 (September 17, 201,3)-5 The:

3ORS Commercial Rates Study

\

4 Appellate Case No 2013 002492 (Appeal held in abeyance by the Court and remanded pending the-

Commission’s approval of a settlement agreement)

S Brief of Petitioner - Appellant at 5-8, Sensor Enterprises, Inc and J-Ray, Inc V. Palmetto Utilities Inc.

and South Carolina Officé of Regulatory Staff No. 2013-002492 (S.C. March 21, 2014) (arguing “The.

/"




Appellants challenged the same rate methodology that the‘_-

ln that appeal

Commtssnon approved to calculate PWR’s rates in the present case.” A rulmg from the .
 Court, lmpactmg the valldlty of that methodology could have dlrectly lmpacted RBF’s!
‘Complamt since the rellef sought by the Complamt was to revrew and address the same:
formula used to .ca_lcu_l,ate,l,t.s b.l.l__l-f.-“ |

However, prlor to a substanttve rulmg from the Supreme Court the par’ues moved’ .
that the case be remanded tovthe Commrssron for consrderatlon of a settlement proposalf.
'entered into by all partles On October 2, 2014 the Court remanded the appeal for the'-i

: Commrssnon to con51der the proposed settlement agreement and as a result the Court dld: ;

'E'not make a substantlve rulmg on the approprtateness of the rate methodolog

) ) Thereafter m the present docket on November 12 2014 the Commtssron gra

) ;PWR"'s Motron dlsmrssmg RBF s Complamt for fatlmg to allege any fact that would‘j :

'entltle 1t to rellef On December 12, 2014 RBF ﬁled a Petltlon for Rehearmg and'
iReconsrderatlon The detarls of thc Motlon to Dlsmxss and the Petlthl’l for Rehcarmg and

Reconsnderatron are dlscussed more fully in the next two sectlons

overarchmg pollcy questlon underlymg this appeal is whether it was approprlate for the PSC to approve
PUI's Application where it premised commercial wastewater rates upon DHEC Unit Contrlbutory
Guidelines.”).

8 Both Palmetto Utilities, Iric. and PWR are subsidiaries of Ni America Operating, LLC. These public
wastewater utilities are subject to the Commission’ s jurisdiction by the authorlty of S.C. Code Ann. §. 58-5+
210.

7 The Commission approved the Settlement Agréement by Order No. 2015-153 (March 3, 2015):,

/2




ERNO.20i6:34,

PWR’s Motlon to Dlsmlss wrth reference to Rule l2(b)(6) of the South Carolina
Rules of ClVll Procedure asserted that the Complamt failed to state facts sufﬁcnent to.
constitute a claim upon which relie_f may be granted'under S.C. C_od'e Ann. § 58-5-270. It
further stated that the relief sought ._i's prohlblted by law beca_useiit' constitutes retroactive
ratemaking, PWR filed thl'é_ motlonWIth the request that it be c‘o'r.i:.svif.cliie_r_cid wi_théut _o,r_alf
argument‘ | . |

S C. Code Ann § 58 5 270 requrres that a complamt set forth “any act or thmg;‘

_ done or omltted to be done wrth respect to’ matters w1th1n the Commtssron S

) motlon PWR argued RBF farled to meet thrs standard smce the:

| Lt vut ra‘her the rate approved by the Commtssron whlch PWR clalmed ls.not a basrs
forrellef R |
In addmon PWR contended that the reltef sought in the Complamt could not be'
granted because 1t 1s unlawful for the: Commtssron to lssue refunds under a validly
appro»v’ed r’ate. ”The‘ principl’e of retroactive 'rat,emakl’ng‘, as discusse_d in SCE&G ,Co‘. v
PSC, 275 S.C. 487,.49’l, 272 S.E.2d 793, 795 l1.980), holds that the Commission has no
a,ut_hor;i'ty to redu_i_r'e a refund alter a utility has been allovt'ed to collect under a leg_al rate..
The‘ref.ore,, PWR argued that the Complaint was deﬁcient on its face and should be

dismissed.

wt



'RB 's‘re ‘éuest for reli

) D :plte' the fact that a letter attached to RBF S. Complamt stated it expected “a

i refund and mterest once thls srtuatlon has been cleared up,”‘ RBF responded to the

| MOthl’l to Dlsmlss by argumg that “at the tlme the Complamt was ﬁled lt was not

| requestmg that the Publlc Servnce Commlssmn (PSC) change 1ts rate retroactlvely SO as

to provrde it wnth a refund ln fact RBF Entelpnses was requestmg th"'t |ts sewer rate be:

changed prospectlvely due to the sngmﬁcant increase that it W __hfacmgt(, % - This

contrad_tctlon is compounded,by t_he fac_t_ that — although it filed ifs’ co_mplaint in A'prilj -

by sometlme ln June 2013 RBF had already ceased operatmg the s1te m questlon and was

no longer subject to PWR’s rates makmg consrderatlon of prospectlve rellef moot The :

, Retum to Motlon to Dlsmlss concluded wnth a. request that a hearmg be scheduled on.

[

. ;'_"PWR Reply to Response to Motlon to. Dlsmlss pomted out that RBF’s Return to\

o ‘.MOthI‘l‘ to Dlsmlss addressed whether the Complamt sought rehef that constttutes:

| § f_.retroactlve ratemakmg, but falled to address whether the Complamt stated facts sufﬁcrent’-

: to cons_, ute a clalm upon Wthh rellef may be granted under S C Code Ann § 58 5 270

'PWR’s Reply renewed the contentlon that the Complamt falls to allege facts upon which.

rellef may be granted Agam referrmg to Rule 12(b)(6) of the South Carolma Rules of
Civil Procedure, PWR further supported thls posmon argumg

The only fact alleged in, the Complamt as to PWR is that it increased the
amount it billed RBF for service. Accordmg to the Complaint, this fact
warranted a “review” by the Commission “of the formula as p_rescrlbe_d_ in
Docket No. 2012-94-S” and entitled RBF “to expect a refund and interest
once this situation has beén cleared up.” However, the Company was

8 Return to Motion to Dismiss at 1.

(4



\":’_'au ouzed to mcrease the'amount it charged RBF by Order No 2013 -3(A)
' ' ‘;‘and therefore no factual b ’1s ex1sts for the relref sought by the
C _"Complamant—whrch 1s areductlon in RBF’s Brll o

Wrth this reasonmg, among other arguments PWR contmued to mamtam that it was

entltled to have the Complamt dlsmlssed

‘With notice to the pubhc the Motron to Dlsmlss was scheduled for actlon on the:

Commission’s agenda to be determmed as an 1tem of business at the regularly scheduled

fonnal bUSine'sjs_ '_meeting‘ of No‘v'emb'er _12 '_20‘14. At the 'm’ee’ting‘, C,Ouns'el for RB’F:

mterrupted the’ Commrssnon s actrons on its busmess agenda by attemptmg to argue the‘

¢

merlts of RBF’s Complamt regardless of the fact that nelther PWR nor 1ts counsel was;

' present and regardless of the fact that thlS Commrssron busmess meetmg was not a;-

' ,‘be heard' He further attempted to present a witness to testlfy

ThlS testlmony was not allowed and the Commrssron took 4ction oh 1ts busmess

agenda lt voted unammously to drsmlss the Complamt holdmg that RBF falled to allege

any fact demonstratmg that PWR had done anythmg prohlblted by Commrssron

regulatlons or that PWR omrtted domg anythmg requlred by Commlssron regulatlons

whrch would entltle RBF to relref Thrs decrslon Wwas memiorialized by Order No. 2014~

964 (DeCember 2, 20l4). Therea.fter,_ _RBF ﬁled a Peti_tion_,for Rehe'aring and

Reconsideration. e : s

9 Reply to Response to Motion to Dismiss at 3.

o 'hearmg Durmg th‘ ,_ dlsruptlon counsel stated that the partles had presented brrefs on the:

. "'Motlon to Dlsmlss, but he then proceeded to argue that RBF was demed an. opportumty to:’

/5




ec()‘nsiderati(_)'n‘f

1mproperly dlsmlssed RBF $ Complamt for three mam reasons The ﬁrst two teasons

concern allegatlons that the November 12 2014 Utllltres Agenda was deﬁcrent and RBF

was denled an opportunlty to be‘ heard when counsel was not allowed to argue at the

businﬁe’ss mee,_ting, for that: ag'enda, Regardmg these ﬁrst two reasons the petltlon.
specrﬁcally asserts

7. [The Commlssron s November 12, 2014 Utllmes Agenda]‘ _
purports o its face only to provnde a basis for a dlSCUSSlOH of the
[Motlon to Dlsmlss] w1th the Commrssxon o ‘

-Wlth respect to RBF s allegatlons concernmg the sufﬁerency of the Commission’s:
' November 12 2014 Utllltles Agenda and fallure to be heard the agenda (whrch had been
posted and made avallable to the publlc the prevrous week) introduced the rtems for:

consideration th'a't day with the followi'ng, bolded-, underlined  statement:

\

19 petition for Rehearing and Reconsideration at 2;

16




statement Item No 8 on the agenda stated

H H

DOCKET NO 2013 119 S Robert B Farmer - RBF Enterprlses LLCY
d/b/a McDonald s Complamant/Petrtroner V. Palmetto Wastewater-
Reclamatlon LLC d/b/a Alpme Utlhtles Defendant/Respondent = Dlscuss__
with the Commlsswn the Motlon o Dismiss Fnled on Behalf of Palmetto
Wastewater Reclamatlon LLC d/b/a Alpme Utlhtles

When Commission Staf_'f'introdu'ced t,h‘i's, item at  the Commyi'ssion’_s busmess meeting;

Counsel for RBF; in an ‘ap‘pa;rent attempt to discuss the case, interrupted that' meeting .

' 'stati'n'g-f;

_ We presented brlef in wrntmg, and there: was a brlef in opposmon and".
we ve not. had a 'opportumty to be heard I got notice . of course, of thls'_-:

irdmg 1ts thlrd reason the petltlon mamtams that the Commlssmn erred:
because 10 S C Code Ann Regs 103 829(B) “provndes no authonty for the Commnssnon_-

to decnde a motlon wnthout notlce and w1thout an opportumty for all partles of record to:

N

'! Transcript/Minutes of Commission Meeting on November 12, 2014 at 8.

N THE’FOLLOWING ITEMS Liste,d beneath this
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l’ ‘ consrderatron of motrons provndes

" the undeflyirig

' ‘*n,o‘i "a"u,thjor

A.; Motlons except those made durmg hearmgs wrll be reduced tol
wrltmg and ﬁled wrth the Chlef Clerk at least ten (10) days prlor to the'
ten days after servrce of sald motlons Replles to responses to motlons
shall be filed with the Commlssron within five days of service of the:
response. These tlmes may be modified by order of the Commission or
its designee for good cause. Written motions to quash a subpoena w1ll be
made pursuant to R 103 832

B. The - Commlssron in its dlscretlon and upon due notlce to all
partles of record, may entertam oral argument and response ‘on preﬁled

motions in advance of the scheduled hearmg in the proceedmg to Wthh .

.Otherwise, such argument and response shall bé made'

the motlons pertall“

at the commence"' ent of the hearmg The presndmg ofﬁcer may make aj

'opportumty for all partles of record to present oral argument and response 514 Based onﬁ '

) thrs reasomng, the Petltron concludes that the Commnssnon commrtted an error of law,

© was clearly' e‘rroneous, and was arbitrary or c'apriclous'.

'2 petition for Rehearing and Reconsideration at 3.

13 Id

i4 1d.

'loceedmg ”‘3 RBF then contends that Regulatlon 103 829(B) provrdes

fior‘ the Commnssnon to decnde a Motlon wrthout notice and wrthout an;




_ We ﬁnd the Complamant s assertlons that it was demed an opportumty to be

' heard after counsel was prohlbtted from argumg at the Commrssron busmess meetmg to.
be w1thout merrt As RBF s counsel acknowledged in his statement durmg the meeting,
both partles had filed brlefs on thrs matter Furthermore s.C. Code Ann § 58-3-90
requires that the Commrssron conduct busmess at scheduled formal meetmgs and 10S.C.
Code Ann. Regs 103- 814 specnﬁes that these busmess meetmgs are held “for the
purposes ol formulatlng decrsrons, composmg orders planmng and coordmatmg the work

_ of the Commlssron and conferrmg wrth the Commtssron staf Notably, these publtc.

oo

meet‘: S are'not' evi _rdentta’ y_'hearmg's as RBF . seems to cl‘a"m'.‘ i

. Réeita_ ation LLC d/b/av Alpine U_tilities s - and has b‘een for over a decadee a way for

| staff to admmlstratlvely present items of busmess to the Commissioners ;so that they may’
formulate decnstons It is an _untenable argument to assert that RBF S Complarnt was
dismissed without an opportUnity for the Complainant to be heard because RBF was |
unable.to make a presentation of a witness, }at' a _statutorily defined formal business.

meeting.

/9



RB s__argument concernmg the Commrssron S dlscretron to hold oral argument-

regardmg motlons lS equally wrthout merrt When RBF states that lO S C. Code Ann

Regs 103 829(B) “provrdes no authorlty for the Commlssron o decrde a motlon wrthout :
notice and wrthout an opportunlty for all partles of record to present oral argument and
response,” it seems to be argulng that 10 S C Code Ann Regs 103- 829(B) requnres the
Commission to hold oral arguments on all preﬁled motlons but that 1t is” wrthm the; :
Cominission’s discretion to hold a sep"arate he‘arl'ng’ on tho‘se motion’s‘_ in a‘dvan'ce of an,

already scheduled hearmg Under thls line of reasonmg, |f no prror hearmg is- held the

Commlssron must hold oral argument on such motlons at the start of the scheduled, ’

hearmg Based on thls loglc RBF contends that |t was demed an opportumty to be heard,

smce the Commrssnon drd not hold oral argument on the Motlon to Dlsmlss as’ RBF

e

alnt 1 \ns was requrred by the Regulatron

‘..

ThlS ratronale fatls for several reasons Foremost mterpretmg the language of

o Regulatron 103 829(B) to requrre a hearmg on all motlons as RBF argues would cause »
‘the regulatlon to be in dlrect conﬂlct wrth the Commrssron s statutory dlscretlon to hear=

jcomplamts under S C Code Ann § 58 5 270 ThlS statute found in the Commtssron S

provrsrons regardmg the rates and servrce of water and wastewater publrc uttlltles

| governs appllcatrons consumer complamts and hearmgs Under Section 58-5-270, h

Commrssron has JurlSdlCthl’l to hear complamts regardmg the reasonableness of any rates
or charges that affect the general body of ‘ratepayers; but the Commission may at its

discretion refuse to entertain a petition as to the reasonableness of any rates or

20



» 'this__case"; it follows . that. it also had dlScretion to refuse to entertain. oral argument

“éo‘nc'e'rning"f‘a motibn ',ﬁl‘cu, in the s_'am'e docket In other words, the Commissi‘on exercised
its statutory dlscretlon to refuse to entertam a complamt by dismissing RBF’s Complaint
-based on the ﬁlmgs in thls matter Consequently, the claim that the Commlssron erred as
-a matter of law by deprlvmg Compl_ama_nt _of an opportunity for oral ,argumentls belied
by the C’o’m'm_i's'siIOn’s Statutor'y diSCretiOn-to ‘wholl'y decli‘n’e to hear the merits }o'f ‘a-case;

pursuant to: Sectlon 58- 5 270

Nevertheless we do not mterpret Regulatlon lO3 829(B) to be in COl’lfllCt wrth 4

'6 Under the prmcrple that a rule may only 1mplement the law,7

' "analiy's'is: is"unhe'CeSSary-,

we mterpret the Commlssron s statutory dlSCl‘ethl’l dlscussed above to be consrstent with

" the mean ng. of Regulatlon 103 829(B)
e As prevrously stated Regulatlon 103 829 B provrdes

1he Commlssron in lts dlscretlon and upon due notrce to all pames of
record _may entertam oral argument and response on preﬁled motions in. -
advance of the scheduled hearmg in the proceedmg to Wthl’l the motlonsi_
pertam Otherwrse such argument and response shall be made at the:

13 Although not relevant to this Docket, certain conditions apply that remove the Commission’s discretion
to refuse to entertam a complamt under Section 58-5-270, and mandate Commission consideration of it, if
it concérns the general body of subscribers. These ‘conditions include bemg sngned by the mayor or. the
president or chatrman of the board of trustees or & majority of the ¢council, commission or other legrslatrve'
body of the city or county or city or town affected by the subject matter of such complaint or by not less
than twenty-five consumers of the public utility named in the complamt

16 Banks'v. Batesburg Hauling Co., 202 S.C. 273, 24'S.E.2d 496, 499 (_l943_lj.

l7'l'd.
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_ORDERNO.2016-34 * ~.. .~ = -

.com 'encement 9 vth":: hearmg The presrdmg offcer may make a ruling

' 'upon such motlonmat the 'completlon of oral argument at the conclusmn of

the- hearmg, or in the written order makmg dlsposmon of the subject
matter of the proceedmg (Emphasrs added) ’ L

The “such arg’ument” .refer_e'nc'ed in the reg_ulation is that argument'whlch the Comimission
“in its di_vscr‘eti:on” "m'ay entert_ain; It is not mandatOry req.uiremen_t_that oral _a_rg_ument be
held for.every motion, which woul'd,alép.' violate the tenant of judicial economy and
ignore the common ,‘p'_ractic_e’ of courts dec'id_l_ng matters basedf,,on~ the ﬁlmgs The
Comimission has' ‘cons'istently aoplied Regulation _l03,'—829'(B')_ in this_u’taj’r since its
_promulgatlon m 2007 entertammg oral argument or not,. in its dlscretlon _This’i

. mterpretatlon harmomzes Regulatlon 829(B) wnth Sectron 58 5 270

Moreover although RBF emphasrzes the provrsnons of Regulatlon 103 829(B)

| t se provnslons must be read in concert w1th those found in Regulatlon 103 829(A),j}

'opportumty to be heard through wrltten ﬁlmgs and no oral hearmg on. the Motion to:
Dlsmlss was requrred especrally smce the wrltten ﬁlmgs clearly showed that the.

C'omplaman_t was not entitled to any relief. o oo :

]



’ For mstance although RBF $ Return to Motron to Dlsmlss attempts to remake the:

t

. Complamt as only seekmg prospectrve rehef thrs attempt is negated by the fact that the .
' Ietter attached to the Complamt clearly states that a refund 1s expected 1o However;

‘SCE&G Co v PSC 275'S. C 487 491, 272 S.E.2d 793, 795 (1980) makes it clear that the:

Commlssmn has no authority to tssue a refund in thls clrcumstance Acco\_rdm_g to.
SCE&G, the Co,mmlss,ro'_n simply do_es 'n'ot have the poWer to award refunds in the nature

of reparatlons for past lawful rates or charges as is the case here aﬁer rates ‘wete vahdly o

- approved in Docket No 2012 94 S Therefore we are unable to grant the rellef sought: '
| by Complamant as a matter of law Further lt 1s lmpossrble to’ grant prospectlve rellef '

0 ':even 11f we f 'und m favor of RBF because Complamant ceascd to be a customer of PWR,_

585 270 the Commrssnon also mamtams the dlscretlon to warve

) such rule or regulatlon may be wawed by the Commrssron upon a fmdlng’
Ny by the Commrssron that such waiver is not contrary to the public rnterest

Thus, even 1f the Co‘mmrs_sron 3 above-_stated rnterpretatlon of Section’ 58-6_-27,0_-' and

Regulation 103-829(B) were unavailing, the Commission has the discretion to waive its

18 Retirn to Motion to Dismiss at 1.

' As mentioned previously in this Order, the letter attached to RBF’s Complaint states: “I will expect a

refund and interest once this situation has been cleared up.™
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jlmplredly walved when grantmg PWR’s Motlon to Dlsmrss ‘ The Dlrectlve then

v

crrcumstances of thlS Docket and not contrary to the publlc interest when relref could not
begranted. - - . v t

Conclusion:

This’ matter wa‘s' ripe fo‘r diSmissal at th'e’ oUts’et of it‘s filing because it ffailédf t'o,

‘allege any matter cognlzable under S C Code Ann. § 58 5 270 However drsmrssmg the ,

, Complamt whlle srmrlar matters outsrde of the Docket were pendmg may have precluded‘

that could ha' e been m RBF s favor

'rate m thodology'ln Docket No 2012 94 S whlch would have caused the Commlssron to:

re- examme the formula used in calculatmg RBF s brll as the Complamant requested We:

v
i N

held thls matter open for those external events to conclude and encouraged the partles to:
.F€S.o_l_Ve‘ the_lr difference_s‘.,( .

l-:l_owev_e;r, once it became clear th_at the rates and rate methodo'logv would be:
supported by ORS, and.the Suprerne Court would not be ruling on the validity of the rate:
methodology, the' Commission dismissed the Complaint. At that point, factors outside:

the Complaint Docket no longer had bearing on the requested relief, and based on the'

For example the ORS mvestlgatron mto’f:-



,,,.oth"er r'ﬁaté'riaiis,_' in Docket No. 2013-119-S; we saw no reason for the

Com n to g forward

IFurthermore although RBF. had notice of the possible rate mcrease and an
: : opportumty to mtervene m Docket No 2012 94 S and present facts prlor toa decrsron ltg
| dld not mtervene as a party in that Docket Months after the Order was |ssued in Docket;
No 2012 94 S RBF ﬁled a Complamt under the present docket attemptmg to introduce:

’ addmonal facts $0 the Commnssron could reconsnder the formula used to. calculate the‘:

,c,or‘n‘pa'ny’s bill. Howe'ver, sm_ce_ RBF Was not a party to the original »docket-,‘ it wa’s’_ not

entitled 0 request reconsideration in Docket No. 2012-94-S. Moreover, we find the

 additibnal facts introduced by the Complaint dre imimaterial to the decision reached in'

constltute a claim upon whlch relief may be granted RBF S. Complamt expects the
retroactlve relief of a refund with mterest but the Commlssmn does not have the
| authdrity to retroaCtiVely red‘u'ce Valid 'r'ates. IhCOnsistently, RBF’s Retu‘r'ri to. Motion to

DlSmlSS argues that it is only seekmg prospectlve rellef However RBF was no longer a

customer of PWR in June of 2013, two months after the Complamt was ﬁled on April 3,

2013, and ,it is impossible to grant prospective relief because RBF is no longer subject to
PW.R’ls_,rates; | |

As to the Petition for Reconside'ratiOn, we find the argument that RBF was denied
an opportunity to be heard, by dec,i_ding the Motion to Dismiss on the pleadings and other

materials, to be unpersuasive for the reasons described in this Order. RBF had a full

-'Lik"‘é‘Wise: ‘we find that the, facts’ asserted in the' Co'm‘pl'aint are insufﬁcient to .
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o _,Commrssron

o __ opportumty to‘be heardf through lts many ﬁlmgs, and no hearmg on the Motion to

Drsmrss was requrred especrally m lrght of the fact that those wrltten ﬁhngs clearly
| showed that the Complamant was not entltled to any rellef
As a consequence Wwe reiterate our holdmg that that the Complamt fails to state

‘1

facts sufﬁcrent to constltute a claim upon whtch relref may be granted under S. C ‘Code

Ann. § 58-5- 270 Further prospectlve rehef became moot and the retrospectlve relief

sought by the Complamant would requrre retroactlvely altermg validly approved rates,
which is clearly lmpermrssrble See SCE&G Co. 275 S C at 491, 272 S. E2d at 7951
(1980) . L

IT IS THEREF ORE ORDERED

v

That the Motron for Rehearmg and Reconsrderatlon is, demed

)

BY ORDER OF THE COMMISSION

Swain E: Whitfield, Vice Chairman

(SEAL)

‘Thl‘s Order shall remam m full force and effect untnl further order of the.;-v
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T S BEFORE. |
THE PUBLIC SERVICE COMMISSION OF
| SOUTH CAROL[NA '
-DOCKET NO. 2016 354 E ORDER NO 2016-791.
NOVEMBER 17, 2016 '
lN RE: Duke Energy Carolmas LLC's Request for, ). ORDER APPR‘OVIN:C_}VC .

Apptoval of AMI Opt -Out Rlder ©+ ) AMIOPT-OUT RIDER.
) (RIDERMRM)

This matt'er‘*comes 'befor‘e ‘the Public Service Commission ‘of South Carolina.

'(“Commrssmn”) on the- Appltcatlon of Duke Energy Carolmas LLC (“DEC” or"

"‘Company”) for approval of lts proposed Rlder MRM Manually Read Meter Rlder

S Because approval of Rlder MRM does not | requrre a determmatlon of the rate structure and

EAO rate of retum of the Company and wnll not result m any rate mcrease S C Code Ann. § 58- ,

27 870(F) allows the Commnssron to approve the proposed changes w1thout notice bemgf

" Iglven or a hearmg bemg held

DEC 1s deploylng advanced metermg mfrastructure ("AMI") whlch mclucles_

'deployment of smart meters to its customers in South Carolma Simart meters give
. 'v: oL B
Ny customers more mformatmn on how they use energy and provnde mcreased convemence

for customers as servrce connectlons and drsconnectrons can be performed remotely

wrthout the need fora techmcran to visit thelr home or busmess DEC anticipates the ability

to provide _custome'r’s with increased choices. for e.nerg'y delivery, billing and program:

offerings such as the Pay As You Go pilot in South Carolina, along with enhanced services

that are all enabled by smart meters.



. safety and Ié € ulatory requrrements, some customers nevertheless have concerns about:
vz"smart meters and would prefer a manually read meter‘ [n’ response to these limited
customer concerns DEC proposes to offer an option to the customer where energy usage:
would not be commumcated via radro frequency and the meter would be manually read by’
a meter readervwsrtmg the premrses, provrded that sucha meter is avallable for use by the
Company. Customers partlcrpat_mg m R_lder MR_M would not be ab_le to p_artlclpate in a'ny'

current or future offermgs enabled by smart meters. The Company proposes to llmrt;v

partlmpatlon under thrs erer to all resndenttal customers and non- demancl metéred

nonre 'dentlal customers on the Small General Servrce Schedule SGS
There re. costs to offer erer MRM and as proposed subscrrbmg customers would
to pay those costs vna a set-up fee assocrated w1th costs mcludmg but not ltmrted_’

a i'to customer enrollmentx mformatlon technology ("IT") enhancements mstallatlon of a

3 '_'_manually read_meter and assrgnment to a- manual meter readmg route ln -addmon- a.

:lsubscrrbmg customer would pay a monthly fee to offset the cost of manually readmg the -

) ‘_meter ther MRM outlmes the costs to customers selectmg thlS optlon Up to thls pomt
- cUstdm’er's ‘that obje'cte_d to the mstal_latlon' of a‘.smart meter h‘ave, been temporarlly bypassed
durmg the deployment and continue to be served by meters that are read by computer from
a vehlcle sometlmes referred to as "drlve by re_a_dmgs. As ‘more smart meters are
deployed, drive-by routes are being disconti_nued wh_ich necessitates the need for va long-

term solution for those customers that object to the installation of a smart meter. Upon

A8



_er MRM | customers obJectmg-to the mstallatlon of a smart meter
e provrded wrth the optlon to recelve a manually read meter

' erer MRM would requ1re srgmﬁcant lT changes to the customer billing system _
DEC has mformed the: Commnssron that Rlder MRM would be avallable to customers by
November 15, 2017 followmg Commrssron approval The Company needs approval of
thls option pl'lOl‘ to making IT programmmg changes in order to make the November 15
2017 time frame. In the mtenm Commrssron approval of erer MRM w1ll allow the-,

"Company to 1mplement those changcs with certamty that thlS optlon can be provrded to;‘

lcustomers and wrll allow the Company to respond to customers who have requested DEC oo

provnde an opt out optlon m lreu of mstallmg a smart meter .

The Ofﬁce of Regulatory Staff has revnewed the proposed Rlder MRM and it hasf

' _I Ano ob_;ectlon to 1ts lmplementatlon C b

We have also révi lwed the proposed erer MRM and found it to be consrstent w1th'

l

, the publlc mterest We therefore approve Rlder MRM ThlS Rlder shall become effectlve

;no earller than November 15 2017 ‘without prior approval from the Commrssron

29
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" BY ORDER OF THE COMMISSION:

sdomin

Swain E. Whithield, Chaiman

ATTEST: .

Comer H. Randall, Vice Chairman
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____2__._

: June 12 20 S
X 'CARRIER MATTER B DOCKET NO 2016- 354-E 0«18-262-Eg? )
UTILITIES MATTER}_ | M ORDER NO 2019-429 B

THIS DIRECTIVE SHALL SERVE AS THE COMMISSION S ORDER ON THIS ISSUE.

SUBJECT B BRI :
_ DOCKET NO. 2016-354-E - Duke Energy Carolinas, LLC's Reguest for Aggroval of AMI Opt-Out Rider;
, . R -and-. DLW o

DOCKET NO. 2018-262-E - Duke Eneray Progress, LLC's Request for App "oval of Révised Meter Related

Ogtional Programs Rider MROP - Staff Presents for Commission Conside_ on Duke Energy Carolinas, -

‘ LLC and Duke Energy Progress, LLC's Request for Approval of Revised Ma L aliy Read Meter Rider (MRM),
~and Revused Mete Related Option Programs Rider (MROP) o L T T

of the Customer s first six monthly electric service bi"S followmg installation of the manuaily read meter.
2. The Imtlai Set-up Fee and Monthly Rate shall be waived and not apply for customers providing a:
notarized statement from a medicai physician fuIIy licensed by the South Caroiina Board of Medical
Examiners stating that the, customer must avold exposure to radio frequency emisslons, to the extent '
possible to protect their health. All'such statements shall be retained in the Companies records on a
secure and confidentlal basis. The Companies will’ prov;de the customer with a required medical release:
form, to Identify generai enrollment information, and a physician verification statement. At the.
physician s option, a comparable physician verification statement may be submitted. I also move that
the Companies provide us with communication plans for making this change known to interested
customers, .

PRESIDING: Randall SESSION: Reqular  TIME: 12:30 p.m.

MOTION YES NO OTHER

BELSER O M O
ERVIN - o & 0O
Hamiton O & O
HOWARD. o & o
RANDALL o =& O

3/



RECORDED BY: }, Schmieding




weides 6102 - ONISSIOONd ¥O4 A3LJIIIV

- INV-0£'6.92 439

-z L,95?,',:_1'_'-'v,':i'.OSZjQLvQNZf_ 08dos

Interpretation of regulations where _i_t has particular expertise. ,Our interpretation stated above is the
only reasonabie reading of our regulation; Although Complainant contends, at page 2 of his brief '
opposing Duke s motion to dismlss, that smart meters literally violate the reguiation “severai times a
minute, hundreds of times per hour, and thousands of times per day,” this Commission declines to-
adopt Complainant’s interpretatlon which would Iead to the absurd result of banning aIi but
electromechanical anaiog meters. ' S

Based upon these legal findings, I move that we grant Duke S motion to dismlss.
If the Compiainant w:shes to opt out of the AMI meter, he avall himself of Rlder MRM, which was

approved by the Commission in Order No. 2016-791 and amended in Order No. 2019-429, and have the
Company install a manuaiiy read meter.
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UNE 30 2020

IN RE: Enrrque McMilion, Jr;,
Complamant/Petltron

). ORDER GRANTING

'_ to dlsmrss the above captroned Complamt

,Commrssron drsmrsses the Complamt

HISTORY OF THE DISPUTE -

[

The docket currently before the Commrssron represents the thrrd complamt ﬁled,

o Iby Enrnque Mchllon Jr (“McMrhon”) concermng DEC s attempts to mstall an AMI
V(Advanced Metermg Infrastructure) meter often called a smart meter” at McMrhon s
home in Ande’r‘sc’)n CoUnty, S‘oUth_ Ca'rolina-., Smee all three tiockets are interrelated, a
reca‘p'. of all of them p'rovides' context fo'r th_‘e Co’mmission’s decision herein.

I. Docket No 2018-379- E

McMrhon filed hrs ﬁrst complaint, docketed as Docket No. 2018-379-E, on

December 3, 2018. In his complamt McMrhon alleged that smart meters vroIate the 4™;
5%, and 14" Amendments to the U.S. Constitution, and that because smart meters can be
used to collect electricity usage information, they violate South Carolina criminal statutes

prohibiting eavesdropping, peeping, or voyeurism, as well as conspiracy to engage in

For th’e reasonsif ,set.f °¥!t. her'em,l the:
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its motlon that whrle the ny' had begun full deployment of AMI (“smart”) meters

m 2016, it recogmzed that some customers objected to smart meters and in response, it

3

sought and obtamed Commrssron approval of Rider MRM (Manually Read Meter), whrch
allowed customers to opt out of smart meter mstallatlon in favor of a manually read meter
at addltlonal cost 2 The Company represented to the Commrssron that it had mformed

f

: MCMIllOl’l on multrple occasnons of the avallablhty of the opt out program but that

_McMrlton declmed to enrol ‘.‘

. 'of law smce DEC is not a state actor, and therefore the 4'h 5“‘ and 14th Amendments are

' Vnot appllcable to Mthllon s complamt Fmally, DEC pomted out that Mchllon s

"’e'd, tht McMilio‘n""sﬂ constitutional‘ 'argu'ments failed as a mat_ter ‘

} allegatlons based on crtmmal statutes are outsrde the Jurlsdxctton of the Commnssron and

that the specrﬁc crlmmal statutes alleged to have been vrolated are mappllcable to the
fa_et's of thi’sf co,mplaint.

fullest opportumty to state hlS case and to oppose the Motion to Dlsmlss the Commtssnon
‘ 1ssued a Drrecttve Order allowing him until February 15, 2019, to submit’ any additional

filings and to oppose the Motion to Dismiss. The Commission furthe_r instructed the

"In his. complamt Mchlton refers to the meter presently installed at his home as an “analog” meter; DEC
indicates that the meter is equipped with AMR (Automatic Meter Readmg) capability:

2 Customers opting for manually read meters undér Rider MRM are charged a one-time set-up fee of
$150.00, divided into six equal installments, and a monthly meter reading fee of $11.75.
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ﬁle any addmonal matenals The Company ﬁled addltronal testlmony Over four months

passed and on June 12 2019 m Order No 2019 427 the Commtssron dlsmlssed Docket{

No, 20l8-379-E__ b_ecause MCM‘I,'-O-“d-‘,d- not make :any-ﬁlrng in opposttlon to the Motlon;
to D’is_mi'ss.v | |
2. DocketNo. 2019-'{2_’30-'13;.
On June 17 ;2019 ﬁV'e.day'-"s' after the Commission served its'Orde'r" diSmissing’
Docket No 20]8 379 E Mchhon ﬁled another- complamt agamst DEC Docket No.

_2019 230 E On hlS mttlal complamt form Mchhon sought an order from the

Commrssron barrmg DEC from mstallmg any smart meter or dlgrtal meter unttl DEC;

exrstmg legacy‘ meters wrth smart meters, and further vrequrrmg DEC to- produce a
' u/rltmg, srgned by Mchllon assentmg to those terms and condttrons Mthhon also’
‘requested that the full tarlff be- made available . for pubhc vrewmg pursiant  to his;
mterpretatlon of Commrssron Regulation 103-346, and that the Commrssron order DEC
to perf_orm_ only one _readmg of electric usage every 2_8 days pursuant to his mterpre_tatt'on'
of Commisston RéQUilﬁatibn 103-321..

“In its Motion to Dismiss, filed on July 3, 2019, -DEC provrded hyperlmks to the
applicable tarlff and service regulatlons and explamed that McMilion had ordered electric
service by telepho,_n,e,_ and that the service regulatronswe’re_ none_theless effective in the:
same manner as if McMilion had executed a signed writing. Subsequently, in his filing

of September 13, 2019, McMilion attempted to expand the scope of his complaint to

g r’id '1a‘£‘e’r’ than Mar’ch 1, 2019. MeMilion did ot

erms and condlttons of service wh1ch authorlze the utthty to replace
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L ; made m Docket No. 2018 379 E Mchllon further complalned of bemg forced to pay

| addltlonal fees to_‘ pt out of mstallmg a smart meter and mstead installing a new

.manually read drgltal meter Mchllon .would have DEC lea_ve .th?: e_,le_ct_r_omecha_n_lcali:

- AMR meter in place at no addltlonal cost

ln Order No 2019 686 1ssued on September 25,2019, the Commlssron dlsmlssed

,Mchllon s complamt in Docket No 2019 230 -E. The Commission reJected Mchlton s
clalms that DEC is a state actor and that its smart meters engage in unlawful survelllance3
and v10late customers nght to prlvacy, and further found Mchlron s posntlon that smart_‘

- meters v1olate Commrssron Regulatlon 103- 321 by contmuously momtormg usage data to';»

| ;be untenab ’
s f_ ECommrsSIOn concluded Order No 2019 686 by relteratmg that Mchllon may stlll avail
' hlmself of Rlder MRM to opt out of Smart metermg

On September 26 2019 MCMlllOl’l sent an emall to Chad Campbell of the, Office

of R_e_gulawfy _Staff C.la‘,lm_mg. that t.bc Commission had dismissed his cpmplai‘nt in Docket
No. 2019 230-E i in erfor, and a copy of the emarl ‘was transmltted to the Commlssmn on
September 30 2019 The Commnssnon treated the email as a motlon for reconsrderatlon,

and in O__r_de_r No. 201_9~724‘, l_ssued on Qctober 9_, }20’19,“ the CommiSsiOn denied

McMilion’s motion.

as |t would lead to the absurd result of bannmg all smart meters. The
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On or about October 16 2019 McMrhon commenced Docket No 2019- 331-E,

hlS thlrd complamt agamst DEC regaldmg the same transactlon or occurrence that was

F.’the subJect of his t' r

he be permltted an extensron of 120 days in Wthh to amend hlS complamt The

,C'omp,an‘y‘ﬁled‘ 'an'A‘ _wer" ahd Motion to Dismiss 'ohfdr about'Novembe'_r' 14,3019, On

N November 18 2019, Mchlton moved o strlke DEC $ Motlon to Dlsmlss and renewed

-

; tenS|on of tlme to’ amend hrs complamt In Order No 2019-

_hlS request for a 1

4,

“on January 8, 2020 alleges that DEC has vrolated the

‘covenant of good fanth and fanr deahng, the contracts clause of the U. S Constltutlont

).

'unconsclonable conduct and ‘tortious breach of ’cont’ract” cau_si_'ng ec’onomic duress' and.

mental angulsh McMrllon requests that the Commission order the Company to honor its.
orlgmal contract not m dlspute ‘which he 'viéWs as requiring a sighed writing,"and to
ce_asé ‘_and desist “il_lega,l',_ unla_wfuil,_ ‘tortious, and bad faith actions.” McMilion also
requésts ‘that Cor'n'mji_"ss'i"on 'R"egul'ati'on l03;320 be _abo,lished or amended to no Cl':onger-

allow the utility to choose its rheters un:'i'laterallf’y;‘.‘
DEC renewed its Motion to Dismiss on January 28, 2020. By letter on February

6, 2020, and by a follow-up email on February 11, 2020, McMilion requested an

extension of four weeks to respond to DEC’s Motion to Dismiss. On February 25, 2020,

! prror complamts On October l7 2019 Mchlron requested that.

2019 the Commrssron granted Mchllon an extensron of

£ tl through January 8 2020 Mchlron 5 supplemental ﬁlmg,=




, the Commrssnon 1ssued Order No 2020 142 grantmg McMilion until March 2, 2020, to.

“

.make any addlttonal ﬁlmg in opposxtlon to DEC $ Motron to Dlsmlss

In hxs ﬁlmg dated March 2 2020 Mchhon took issue wrth Commissioner

Thomas J Ervm S characterrzatlon of hlS complamt durmg the Commlssron s regular
busmess meetmg on February l9 2020 He further mterpreted Commxssroner Ervin’s.
statement to the effect that the Commtssron need[edj to get this matter concluded” as an:

mdlcator of blas Based upon thxs allegatlon of blas Mchhon demanded that all seven’

ot . - .

Commrssroners be recused from hns case

ANALYSIS OF DOCKET NO 2019 331 E:

P

home and' second that [W]e need to get thlS matter concluded " Nelther of thése

v

statements provrdes a legal basrs to requrre the recusal of Commlssmner Ervm alone and

these statements certamly do not support recusal of all the Comm:ssmners

In State V. Howard 384 S.C. 212 682 S.E.2d 42 (Ct. App 2009) the South

Carollna Coutt. of Appeals reiterated longstanding cas'e law in 'upholding a trial jud_ge’s

denial of a motion to recuse, stating:

3 Currently, only six Commissionérs are actively participating in Commission business. Vlce Chairthan

Justin T. Williams is deployed abroad and is currently on military leave.

40



The party must show some evidence of bias..
Furt ermore, the’ alleged btas must be personal, as
dtstmgutshed from Judlmal 1n nature

384 S C.at 218 682 S.E.2d at 45 quotmg, State v. Cheatham 349 S C. 101, 56l S.E. 2d

618 (Ct App 2002)

. . R . . . .

Mthllons unsupported asserttons of btas in no way Justlfy recusal of‘

Commnssroner Ervm, and they’ certamly do not Justtfy recusal of the other-

PR

_Commnssx'oners Even lf one mfers from Commtssroner Ervm s statement that the

o
K

Commlssmn should “get thts matter concluded” that he belteves the case |s npe for

'Mchhon s March 2 2020 ﬁlmg evinces hlS mlsperceptlon that he is entltled to conduct

ot

- dlscovery and present hlS case in a hearmg m thts matter but that would be the case only-

BN

1f he had ralsed a materlal issue of fact whtch mlght entltle hlm to the reltef he seeks.

Absent any showmg of a materlal issue of fact hlS claims are subject to dismissal as a:

>

matter of law without discovery or a hearing.
B. McMilion’s Requested Relief
McMilion has now filed three complaints since December 2018, with the second

almost immediately following dismissal of the first, and the third almost immediately




i "'~.dlsm1ssal of the second | Whlle each is artrculated in a slightly different way,
' all three complamts essentrally seek the same rehef Mchhon does: not want DEC to
mstall a smart meter on hlS home and he aIso does not want to pay the fees required
under- Rlder MRM m order to opt for a manuallyxread meter. He attempts to challenge:
DEC’s unilateral ri'ght’to choose the's‘pe,ciﬁci‘met"e‘r‘s to be depl_oye_d in its service territory
and impose upon the Company his OWn Preférénee"'fot‘an electromechanical analog meter
at no additional cost. ‘However, Commission Regulatibn \10\3—320 prov'id’e_s that meters:
shall be furmshed by the utlhty There is o provnsnon in the apphcable laws and
regulatlons requnrmg utllltres to use meters chosen by customers He alleges that the.
manner by whrch DEC untlaterally chooses to change equlpment mfrmges upon his rlght
to ‘c_ontra‘ct. Duke,s requnrement that Mchhon choose between per‘mlttmg the Company;

" to. mstall a smart meter and paymg the fees to mstall a manually read meter does not "
vnotate Vany contract or other rlghts The terms and conditions under which a utlllty

iprovt;des serine_are' govern'ed by ifs tarlff ' and_ service re'gulatio__ns", _not by contracts _
betwéén, the 'ut,ii.ity and individual custcme_r:s.\'ft, has ‘long been | thé‘» law that service
re_gutatigins "and t_ariff"prc')visions approved by the ‘Public Sefvice Commission have the

force and effect of law and are binding on utility customers, regardless of whether an

individual customer agreed‘to them. See, €.g., Carroway v. Carolina Power & Lifgh‘t Co;,
226 S.C. 237, 84 S.E.2d 728 (1954). |

DEC began deploying smart meters throughout its South Carolina service territory:
in 2016. In Docket No. 2016-354-E, DEC re'qu,este'd,ACOmmission approval of Rider

MRM to give to its customers who did not want a smart meter the opportunity to choose:

2




0200342

and a monthly charge of $11 75 The Commnssron approved Rider MRM in Order No.:
2016 791 on November 17 2016 Rlder MRM represents the only non-smart meter

optron for Mchllon We f'md that as a matter of law Rlder MRM does not in any way:'

vnolate Mchllon s legal rlghts

C Res Judlcata S

- The legal"doctrme of res judzcata bars subsequent htlgatron between identical

mlght have been ralsed in the prlor action. Hzlton Head Center of South Carolzna Inc. v..

:Publzc Servzce Comm n of South Carolma 294 S C.9, 362 S E.2d 176 (1987)

.‘Th{e, cgmpl.ain,t currently before us is the third complaint -raised .by the same

intiivi'c_'lual"’;. aga'ibst the same utility, arising from the same transaction or occurrence. We
have granted the Complamant multlple extensnons of time, allowed him to make extra
filings for our consrderatlon and extended other courtesies to him. Following dismissal
of Docket No. 2018-379-E, we arguably could have found that Docket No. 2019-230-E

was barred by res judicata, but we did not. Now, after having twice previously dismissed
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For all'the reasons explamed above we f nd that Docket No. 2019- 331-E should
be, and hereby is, dnsmlssed as a matter of law
Thi's_, O'rder shail remain in full forcé and’ effec.t‘yntilj further order of the

Commission.:

BY ORDER OF THE COMMISSION:

ik Exéciitive Director:
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_ L BEFORE ‘
THE‘PUBLIC SERV[CE COMMlSS[ON OF
SOUTH CAROLINA _4
DOCKET "__o= 2020-147 E.- ORDER NO. 2020 562
‘ AUGUST 24,2020

ORDER DISMISSING

INRE: . - R DISMISS
. COMPLAINT

Y heryl Gllchrrst
Complamant/Petmoner

Duke Ener C rolmas LLC
Def > ‘dant/Respondent

S 2
'

Thls matter come'_ before the Public Servrce Commrssron of South Carollna,

(“Commxssron”) on a pro se Complamt ﬁled by Randy and Cheryl Grlchrlst (“Grlchrrsts”_’

' "‘,'01 the “Complamants”) ag Lmst Duke Energy Carolmas LLC (“DEC” or the “Company )

In the Complamt ﬁled June 6 2020 the Gllchrrsts state that they have been attémpting to

| get DEC to replace a dlgltal meter on therr home wrth an analog or mechamcal meter for:

lthe past two years The Complamants cite both prlvacy concerns and aggravatlon of
medlcal concerns as cause for DEC to remove the smart meter whrch is currently mstalled,
and replace it wrth an analog or mechamcal meter Addltlonally, the Complainants contend
th'at the Company trespassed‘on their property whe_n _insft’»al_llng‘ the new, smart meters.

The Complainants com,pa,re the privacy concem with the use of activity-tracking
devices offered by ingurarice comp'anies and activity-t'racking ;devi.c‘e's used by law
enfOrCement. The Gil_chrlsts‘ state that insurance companies may not use the devices without
the consent of the driver and law enforcement may not use tracking devices without a court

order. These uses are not analogous to the current situation which gives fise to the

7




"'UGUST 24 2020

, omp amt [n thrs case, the lce in questron 1s used to meter a service that is brlled for

on. a consumptlon basrs Metermg of electncal use is a fundamentally necessary part of the
pr_ovrsron of electrr'c ‘servrc’e B
DEC responded to the Complamt w1th several pomts Regarding the privacy clarm
been made by the Complamant the Company c1tes the Commrssron Order No. 2019- 686
Duke 1s‘ not a state actor, and Complamant therefore has no
constitutional right to prrvacy that is enforceable against Duke. In .
Jackson V. Metropolltan Edison Co.,419 Us: 345 (1974) the Supreme -
Court of the, United States rejected the argument now advanced by
Complamant In that case, the Court held that a Pennsylvama_

electrrc utllrty wrth the exclusive rrght to’ provrde power to its servrce'
terrltory was not a state actor, - B

) _ Smce prlvacy clarms such as thrs ¢an only be rarsed agamst state actors - whlch DEC is

his ’clarm must be demed

B ‘T'he‘ .Gllchri'sts make refere'n'c‘e to non‘-:s'pe(:‘i:ﬁc ‘med‘ica.l'conditions’ which inay b"e
:negatrvely rmpacted by the local use of smart meters In response the Company asserts

'that the meters that have been deployed to the Gllchrrsts home are approved for use by the-

: 'FCC Regardmg the proposmon that Complamants have a chorce as t6 which meter i§ v

mstalled on thelr home the Company cites the Commrssron ‘Order No. 2020- 342, crtmg

Regulatlon 103 320

Commlssron Regulatron 103-320 provrdes that meters shall be
furnished by the utility. There is no provision in the applrcable:
laws and regulatrons requtrmg utilities to use meters chosen’ by
customers. . . . Duke’s requirément that [a customer] choose;
between permrttmg the Company to install’ a smart méter’ and:
paying the féees to mstall a manually read meter does not violate:
any contract or other rights.
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The Company assert ‘that rt no lo. ger supports the use of analog meters and that

'
{

| such meters have not been manutactured in some trme Given the lack of support for analog
"meters and the Company s rlght to fur msh meters under Regulatlon 103-320, the
Complainant’s contentron that they should be able o choose whlch meter they have cannot
preyalli‘u T

The Complalnants clarm that the Company commltted trespass whien it entered their,

property to install the smart meter over . the Complamants objectrons The Company

correctly asserts S C Code Ann Regs 103-344 Wthh provrdes that "[a]uthorrzed agents

of the electrlcal utlhty shall the rrght of access to premrses supplled wrth electrrc servrce

) and for any other purpose whrch |s proper and necessary m the conduct of the electrlcali'

o ' utrllty s busmess In response the Grlchrrsts assert that the mstallatron of the smart meter

‘ "was nerther necessary nor proper in order to provrde electrlc servrce

However Regulatron 103 320, when read in conJunctron w1th Regulation 103- 344,

whlch recogmzes that Company ] abllrty and duty to furmsh electrlc meters it is clear that

'the Company has not only permrssron for access for necessary busmess purposes, but also.

a duty to use that permrssron to furnish meters to ifs customers. Therefore, it 1s a proper

e)k_ercis_e_ of _bu_s_iness purpose by the_ Cor_npany to access the property and install the new’

r"ne't'er_.; The claim that the Comipariy exceeded its authority to enter the premises for the;

purpose of installing a meter is denied.

The Commission notes that the Gilchrists advise that they have always paid their

bill and do not have an issue with non-payment. However, the Gilchrists assert that they

Y8




A NO. 2020-562

BY ORDER OF THE COMMISSION:

emain in full force and effect until firther ‘order of the
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BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA
DOCKET NO 2020 147 E- ORDER NO 2020 644

OCTOBER 1, 2020

INRE; Randy and Cheryl Grlchnst L | ) ORDER DENYING
Complamant/Petmoner v. Duke Energy ) PETIT ION FOR
Carohnas LLC Defendant/Respondent ) REHEAR[NG

Thrs matter comes before the Public Servrce Commrssron of South Carolma (“the

) Commrssron”) on a Petmon for Rehearrng m thrs Complamt in Docket No. 2020 147 E ﬁled by‘

| '_jthe Complar‘nant! Randy and Cheryl Grlchrrst (“the Grlchnsts”'or “Complamants”) On"
' September 2, 2020 the Complarnants ﬂled a Motron for Rehearmg of Comrmssron Order No:
2020 562 whrch granted Duke Energy Carolmas LLC’s (“DEC’s”™) Motron to Drsmrss Randy and.

A Cheryl Grlchrrst $ Complamt in thrs Docket

The Grlchrrsts Petmon is deemed to be properly before the Commrssron satlsfymg S.C

Code of Re'gs; 103-83{0 (3) and 103-854. Howeyer; the Petition does not state a claim upon which:

relief may he.‘ granted by the Commission, hur rather; "re_iterateS" the same matters raised in the initial
COmplaint. To the extent that the Petition for Rehe’ari‘ng is reiterative of the initial Complaint, it
fails to satisfy S.C. Code of Regs. 103-825 (A)(4). The ‘Gilchrijs,ts" Complaint centers around their
opposition to the installation of a “smart meter” by DEC on their premisés, and their disinclination
to pay the fees required under Rider MRM in o.rder to opt for a manually read meter. The Petition:

continues to assert their argument that the placement of such meters is a violation of privacy,
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utxhty' provrdes servrce are governed by its tarrff and service regulatrons not by contracts between:

;the utxhty and mdrvrdual customers Servrce regulatrons and tarrff provrsrons approved by the,f'"

Public Service Commrssron have the force and effect of law and are bmdmg on utility customers,.

regardless of whether an mdrvrdual customer agreed to them See, e. g Carroway v. Carolma, '

Power & Light Co 226 S. C 237 84 S E 2d 728 (1954) ’

i

In the Petrtron the Grlchnsts did not present a theory or clarm upon whrch the Cornmrssrone

_ ,may grant’ relief. The reas‘Oni'ng for our conclusion d_isr_nissing the Gi[chris'ts’ Complaint i'n 'O'r_d‘eri’

) vNo 2020 562 1s unchanged and we reafﬁrm rt here Accordmgly, the Grlchrrsts Petmon for

L o Rehear ng is demed

e Thrs Order shall remam m full force and effect untll further order of the Comrrussron

'BY ORDER OF THE COMMISSION:

.. . . . JuyT Wilianp, Chaiman |

5/

and vrolates therr constrtutlonal protecttons The terms and conditions under which a




Cc Duke Energy via Atto, eys for Duke Energy Carohnas, LLC via U S. mail at

. Robinson Gray Stepp"‘& La'fﬁtte, LLC, P.O. Box 11449, Columbia, SC 29211

| Alexander W Knowles, Esq., Ofﬁce of Regulatory Staff of South Carolma, via email
Carri Grube Lybarker SC Dept of Consumer Affairs, Counsel via email

Roger P. Hall sC Dept of Consumer Affaxrs, Counsel via email

Enc.. ObJectlon and Demand for Heanng

52




G

Rand and_Chery Gllchnsts-_' '

1nterest D1sm1ssa1 of ‘th( plamtlffs petltmn w1thout a hearmg is riot appropnate
under South Carohna Code Ann § 58 27 1990

FACTS OF THE CASE

The plaintiffs had repeatedly informed DEC that they did not conseht to the.
installation of any meter capable of capturing data other than what is necessary to
bill for services rendered. They repeatedly informed the Company that they were

refusing the installation of a smart meter for the following reasons: a) the meter

|
!
H
)
3




meter and P oceeded to threaten plamtlff hldxsconnect of the1r power 1f they d1d

not comply w1th the Company s demands , lam 1ffs also mformed the Company that

| they were not requlred to Opt Out because the Company was engagmg in unlawful

act1v1ty

1 _;"1) Insurance compames have dev1ses that momtor and collect data on the

", . ‘.

| act1v1t1es of the dr1ver of a veh1cle They can oﬁ'er dlscounts for the consent of

i : the dnver in order to have these dev1ces placed in their veh1cle They can;

clalm all the beneﬁts that the dnver m1ght receive should the dr1ver accept
the offer. They cannot_, hOWeVer; refuse to provide insurance if the customerf
declines their offer |

2) Law enforcement cannot place momtormg devices on a home or a car w1thout
first presenting probable cause to a Judge and obtain a court order for the

placement of such a device.



| the Company 81tes 'S

agents of the electncal

K customers who do ot consent

The Company d1d'1n fact trespass (a Common Law tort) when they entered the:

plamtlﬂ’s property and 1nstalled the smart meter over the plalntlffs obJectlons First,

C Code Ann Regs 103 344 wh1ch prov1des that “[a]uthorlzed

111ty ‘shall the nght of access to premises supphed with

_ electrlc serv1ce and for any other purpose whlch 18 proper and necessary in the

conduct of tli,e e.l,écftri,_ca.l" utilitsf 8 ,bqsi,nes,s,f’ The plaintiffs contend that the purpose
was neither pro_per:nor necessary in Order to provide e_lect‘ric’ service..

The above exa.fspl.es of insurance cornpaniGS‘ ahd law enforcement demonstrate
that the plaintiff’ s objections to the violation of the right to privacy, which t_hese

meters represent, are neither vague nor unspecified. The Company’s assertion that
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- _state la requlrmg the 1nstallat1on of smart meters There ex1sts no state law

for the protectlon of substa tla” rlghts These substant1al r1ghts 1nclude the Fourth

Amendment to the U S Const1tut10n whlch protects the r1ght of the people to be
secure in thelr persons houses papers, and eﬁ'ects agalnst unreasonable searches
and seizures,

The followmg cases are relevant to the substantlal rights 1nvolved in this case
Miranda v. Arizona, 384 U.S. 436, 491: “Where r1ghts secured by the Const1tut1on are'

involved, there can be no rule making or le’gislation which would abrogate t_hem,.f”

&



heanng be'scheduled_as soon 'as reasonably posmble, and request such other rehef as.__

| the Commlssmn deems Just and proper
DatedJuly13 2020 o

"Respectfully submltted B - S . P

_Randy and Cheryl Gllchrlst
3010 Lake Keowee Lane
Seneca, SC 29672

57

&



. v‘Thq Hon ozfable Jocelyn G Boyd C
) Chief Clerk / Executive’ Du'ector: L

ic Service Comnussmn of
South Carolma -
101 Executive Center Drlve
Suite 1000 '
‘Columbla, SC 29210 '

Dated July 13, 2020

- _- Rhall‘ écconsum ‘r gov

-Robmson Gray Stepp & Laﬁtte, LLC
P.O. Box 11449
Columbm, SC 29211

___Attorneys for Duke Energy Carolmas LLC

i‘taxtdy 'Giichriét'.



‘Alexander W Knowleé Esq, Ofﬁce of Régulatory Staff of South Carolins, via emall

Carri Grube Lybarker, sc Dept of Consumer Affanrs, Counsel via email
, Roger P. Hall SC Dept of Consumer Affa:rs, Counsel via email

Enc.: Objéction and Demand for Hearing
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Duke Energy Carolmas LLC’
Defendant/Respondent

_Th" Hon" able Jocelyn G. Boyd
Chief Clerk / Executive D1rector
_, Pubhc Service Commxssmn of

" South Carohna L
101 Executlve Center Dnve

Suite 100
Columbxa, SC 20210

Mr Dav1d Stark Hearmg Examner
PSC of SC, 101 Executive Ctr. Dr. .
~ Ste. 100, Columb1a SC 29210

' Dated July 24, 2020

'y

" PO. de 5757

Columbla, SC 29250
‘ all sceor umer. oV

_Robmson Gray Stepp & Laﬁtte LLC
P.O. Box 11449

VColumbla sC 29211

Attorneys for Duke Energy Carohnas LLC
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ISSION OF

DOCKET NO. 2020-147E.

IN RE

Randy and Cheryl G1lchrlst
Complainants/Petitioners,
- - ' _Randy and Cheryl GllChrlSt 8§ ‘
| Ob]ectlon to Defendant Duke Energy
‘ Carohnas LLC’s Motion to:
D1sm1ss and Plamtlff’s Demand
for Hearlng

V.

Duke Energy Carohnas, LLC’
Defendant/Respondent

, | ‘ July 20 2020 on the followmg grounds

The purpose of any government agency, comm1ss1on or adm1mstrat1ve law

'proceedmg is the protectlon of persons and property A hearmg in thls case is-

"neces'_sary fOr_the,'protection of '-sﬁuhstant‘.ial" rights, and i’s therefore in the publ_i"'c'-. |
interest. D,is_nlissallyo‘f the p'laintiff;s petition without a hearing is not appropriate
under Soufh, Carolina Code Ann. § 58-27-1990.
FACTS OF THE CASE
The plaintiffs had'repeatedly informed DEC that they did hot conisent to the

installation of any meter capable of capturing data other than what is necessary to

el




pr1vacy and that the Company did riot obtaln thelr consent for the 1nstallat1on of thls

| meter and proceeded to thre 3 ten 1a1nt1ffs w1th dlsconnect of the1r power if they d1d

not comply w1th the Company dem : _ds Plalntlffs also 1nformed the Company that

_ they were not requrred to Opt Out because the Company was engagmg in unlawful

r.

N a.ctiri?«‘yi; S

DEC (the Company) clalms that they have not v1olated any apphcable statute or

' regulatmn for Wthh the Comm1ss1on can grant rehef clalmlng that a hearmg in this:
case 1s not in the pubhc 1nterest or for the protectlon of substantlal rlghts The

‘plaintif.fﬁs V.ehe.me',rltly dfsfigjrje‘ej az.id, submit the fol.lo’wing?

1) DEC in its J uly 20, 2(.)20‘,_ response to our complaint asserts that they have
offered plaintiffs an opportunity to “opt out.” What they shouldi be Oﬂ'efi-ng
their cust‘om'ers is an opportunity to opt in...this after fully informing their

~_ customers of the true nature of the meter’s capabilities and the uses of thef
‘information collected. There is no quest_ion that the smart meters collect and

store data well beyond what is necessary for billing purposes. This data is the

| _ 2 | 42

RS



| '_dlsconnectlon of serv1ce for noncomph, nc "'Company cites “S.C. Code

' Ann § 58 3 140(A)” as the1r regulatory authorlty 'The Company clalms that
[1]t 18 1nd1sputable that the replacement of an analog meter ien 18 well w1th1n
.the scope of these grants of author1ty » The plamtlffs d1spute that claim. The:

Commlssmn cannot grant authorlty that violates our Const1tut1ona1

‘protectmns The Comm1ss1on 1n fact takes an oath of ofﬁce S C. Code of

Laws T1t1e 58 Ch 3 Sec 58330 to support and defend our Constltutlons

’Aboth State and Federal?.' Any regulatwns that v1olate those Const1tut10ns are

H

o null and v01d All courts = and that 1ncludes Adm1n1strat1ve Courts — are

| bound by those Const1tut1ons The U S Supreme Court sa1d
Const1tut10nal prov181ons for the securlty of person and property are |
to be hberally construed and 1t is the duty of courts to be watchful |
for the const1tut1onal rlghts of the citizen, and agamst any stealthy

' encroachments thereon ) Byars v. U S 273 U S. 28, 32 (1927)
The South Carolina cddé_ éf-La.ws, Sec. 16, Ch. 5, entitled Offences
‘ Agar}zSt_Cﬁ'VJY Rzglzts, Sec. 16510, Cbnsj)iz'a'cy against civil rights réads:
It is unlaw.fulvfor two or more persons to baﬁd‘or conspire together

or go in disguise upon the p\ublic highw‘ay' or upon the premiises of

another with the intent to inju'r'e, oppress, or 'vi.olat’e the person or'

property of a citizen because of his political opinion or'his expression

or exercise of the same or attempt by any means, measure, or acts to.
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actor” that the Co any does not need to comply w1th the

constltutlons of our state and federal governments We dlsagree and

furthermore th puts the Commlssmn (whlch is a state actor) ina

precarlous posmon Thus the Comm1ss1on elther needs to 1nform the

Company that they must comply w1th Const1tut10nal prov1s1ons that
- protect the pr1vacy and property of the1r customers or wrrte

| _ regu}atiox_;_s_that,_explic__itly state_ the_ same‘.v,-

TheCompanymtes Commlssron regulatiOn '103'320 that pr.o.vid‘es_

and which i’s_' not n'e’ce's's'ary for billing purposes, regardleSs of anyv

“be‘neﬁts” the Company claims are yielded. The_ Company is not:
allowed to violate plaintiffs’ rights to their property because it’s.
“convenient.” Il"n' ordeér for the plac.ement of smart meters to he‘ lawful, '
the Compa_n‘y'must fully info'rm their customers of the capabi_lities of
the meters and the uses of the information these meters c'ollect. And,
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the Fourth Amendment to the U S Const1tut1on wh1ch protects the nght of the

7

people to be secure in thelr persons, houses papers and effects agamst unreasonable
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Katle M. Brown
Counsel

. Duke Energy:
40 W. Broad Street:

. DSC 556,
Greenvrlle SC 29601

O: 864-370- 5296t
F. 864~370-5027

Katte Brown2@duke~energy com’

o niy20,2020

VIA ELECTRONIC, 'ILING e
The Honorable Jocelyn -Boydl
Chref Clerk/ Executive Director. v
Publrc Servrce Commrssron of South Carolma
: 101 Executrve Center Dnve Surte 100
' Columbra SC 29210 :

Cod' Ann‘ § 58- 27 1990 S C Code Ann. Regs 103 829 and 103- 352.
law, Duke Energy Carolmas, LLC (“DEC” or the “Company”)‘f
s’ response to DEC’s Motron to’ Drsmlss frled in the above-
15 2020 (“Response ) S ’ :

"_n the above-referenced proceedmg, whrch was docketed
onv. ] _ on to the mstallatron of a smart meter. As explamed in.
' the Company $ Motron to Drsrmss ; th Complamt fails to adequately allege any violation of a

Commrssron-Junsdrctronal statute or regulauon, and a hearmg in this case is not necessary for the

protectron of substantlal nghts Therefore, th15 matter should be drsmrssed '

In therr Response, Complamants rely on two examples m support of their objectrons to
»mstallatlon of a smart meter: (1) insurance ‘companies offering monitoring dev1ces th_a_t_collect data
on a dnver s actrvmes and (2) law enforcément placing momtonng devices on a home or car.
These examples are irrelevant to the Company S use of electnc meters to measure its customers’

‘electncrty consumptron

: Complamants reference to optronal momtormg devrces offered by insurance compames;
~does not apply in this case. Complamants have been prov1ded mult1ple opportunities to elect to
have a manually read meter installed and have failed to avail themselves of that option. As
prevrously explained, there are additional costs to providing manual service as meter readers must
physically visit the customer’s premises. However, to the extent Complamants assert the existence
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manually read rneter
in order to enable ce
they use energy, ‘pe
etc ) These customer

g"customers more mfonnanon about how
: ormed durmg outages control due dates,

128, 2016 WL' 3951664 at *7 (ED Pa July 20.
. meters, and the provision of electrtcrty to customers such as’
1s a busr : es _ act1v1ty, and not a state functlon ora state actlon ") '

Benhan,

As prev1ously explamed in the Company s Motron to Dlsmlss the customer does not have‘
' absolute ch01ce as to'the meter employed by t the utlhty to measure its customers’ electncxty ThlS
1ssue was recently addressed m a Comm1551on order, wl'uch provrdes as follows :

‘Comrmssmn Regulatlon 103 320 provxdes that meters shall be furmshed by the-
utlhty There is no provision in the- apphcable laws and regulattons requiring
utilitiés to.use metérs chosen by customers. . . Duke’s ‘requirement that [a

customer] choose between permrttmg the Company to mstall a smart meter and
paying the fees to mstall a manually read meter does not violate any contract or

other rlghts
Order No. 2020 342 at 8 Docket No 2019 331-E (June 30 2020)

_ Flnally, Complamants reassert that the Company trespassed on thelr property, and that the

Commission lacks authority to permit a utility to carry out its necessary functions, including, for
example, replacmg the equipment it uses to measure service usage To the contrary, South
Carolina state law vests the Commlssxon ~
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d ' gulate the rates and serv1ce of every; o
’d asonable standards, classnﬁcatrons,'

L ( ant to. this ad\regulatory authorlty, the Commrssron has "

promu gated regulatrons 103-320, whrch i discussed above, and 103-344, whlch.p ov1des electrrc

utilities with the right of access to- .,wrth electric service, “for the purpose of
purpose which is proper and necessary in

reading meters; ‘maintenance, repair; et pul
the conduct of the electrical utrllty 's buisiness ii dnsputable that the replacement of an analog’
meter or a tanually 1 read meter—-rf elected

§ 58-3- 140(A) Pursu

meter that is no longer supported wlth elther,_,a spraﬁ ]
f these gran s of authonty

S Complamt be dlsrmssed pursuant to S. C Code Ann
§ 58-27 1990 because the Comp latron ofa Commlssron-Junsdrctnonal _
statute or regulatron and a he ing in thlS case 1s not necessary for the protectron of substantralz_

‘_'nghts ' T AR o C

v»Enclosure

Ceei Randy and Cheryl Grlchnst (vra U S Mall) SRR
E Alexander Knowles, ORS (via'email). . AT
Carn Grube Lybarker, SC Department of Consumer Affarrs (vra emarl)
Frank R. Ellerbe, IF (vra email) - 0 »
Roger P. Hall, SC Department of Consumer Affarrs (v1a emall)
Samuel J Wellborn (vra émail) I

P .
¢ . Y
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Randy and Cheryl Grlchrrst

Complamant/Petrtroner,

)
) 'NOTICE OF APPEARANCE
- )
)
)
)

‘Duke iEnergy Carol'i'_n,a"s:, LL,C‘,__;

Defcndant/Respondent

Please accept for ﬁlmg thrs Notrce of Appearance of Katre M Brown, Esqurre as counsel of

'record for Duke Energy Carolmas, LLC m thrs proceedmg I request that the Commrssron note my :

ice is bemg served on all partles of record I request that any further mformatron or'

'd'wrth the Commrssron be served on the undersrgned as counsel for Duke Energy

this 20th' day of July, 2020

s/KatleM Brown I
‘Katre Katie M. Brown, Counsel

Duke Energy Corporatron

40 West Broad Street, DSC 556
Greenvrlle, SC 29601

Telephone 864 370.5296

katre brown2 duke-ener .G

4Attorney for Duke Energy Carolmas, LLC
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101 Exeontlve_Center Drrve, Surte 100 R
= .COlumbla, s¢ 29210

X | -Re. Randy and Cheryl Grlchnst v Duke Energy Carolinas, LLC
S Docket No. 2020-147—E >

Randy.and Cheryl Grlchnst

Cc Duke Energy via Attorneys for Duke Energy Carolmas, LLC via U.S. ma11 at
_ . Robmson Gray Stepp & Lafﬁtte, LLC P.O. Box 11449 Columbla, SC 29211
Mr. Davrd Stark, Heanng Exammer, Public Servxce Commxssron of South Carolma
© 101 Executlve Center Dnve, Surte 100, Columbra, SC 29210
'Alexander W, K.nowles, Esq Ofﬁce of Regulatory Staff of South Carolina, via email

Cairi Grube Lybarker sC Dept of Consumer Affairs, Counsel, via email
Roger P. Hall, SC Dept of Consumer Affanrs, Counsel, v1a emarl o

Enc Petmon for Re-Hearmg ,
Commission Order, July 29, 2020

74




Randy and Cheryl Gﬂchnst
Complamants/Pet1t1oners

Duke Energy Carohnas LLC’
Defendant/Respondent

CERTIFICATE OF SERVICE

'Pubhc Semce Commlssmn of
South Carohna

_ Smte 100 .
Columbxa SC 29210

Mr. David Stark Hearing E:tamiﬁe;r
PSC of SC, 101 Executive Ctr. Dr.
Sté. 100, Columbis, SC 29210

~ Dated August 6, 2020:

Carrl Grube Lybarker Counsel
SC Dept of Consumer Affa1rs

Roger P. Hall Counsel

SC Department of Coneumer Aﬁ'alrs
P.O. Box 5757 .

Columbla, SC 29250

Roblneon Gray Stepp & Laﬁtte LLC
P. O Box 11449 -

Columbla SC 29211

Attorneys for Duke Energy Carohnas LLC

Randy Gilchrist




Randy and C } ei""i.‘l Gllchrlst
Complam nts/Petltloners

Randy and Cheryl GllChl‘lSt 8
Pet1t1on for Re - Hearmg

Duke Energy Carolmas, LLC’
Defendant/Respondent

| ,P‘lai-.ﬁﬁfrs, Ra'nayf a{,‘n}i_‘c’jixé‘iéyl-?eilcf}iﬁst, Re‘sp,ectfull'y" re'qt'ie'st 'that the c:ornmis'_‘siOn..

| grant th1s request for a re hearmg in thls matter, s 1t 1s 1n the pubhc 1nterest and

substant1a1 nghts are be1ng v1olated

The purpose of any government agency, commlssmn, .or adm1mstrat1ve law
.proceedlng is the protectlon of persone and property A hearmg in th1s case is
necessary for the protect1on of substantlal nghts and i 1s therefore in the pubhc
1nterest D1sm1ssal of the plamtlff 8 petltlon without a hearmg is not approprlate
| under South Carolina Code_Ann. § 58-27 -1990._ We have evidence to support our:
commission is subJect to both the Umted States Constltutlon and the Const1tut1on of
the State of South Carohna Therefore the 1ssues we have raised are well within the

purview of the commission and state a claim upon which relief can be granted.
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3 bill for s‘ejryic’es rndere W peatedlymformed the Company that we were:

- refusing the inst 1on of a smart meter for the followmg reasons~

¥

a) the meter collects personal prlvate data that is not necessary to determme the

| amount of electr1c1ty used for bllhng purposes and b) res1dents of the home have
| medmal condltlons that could be exacerbated by the smart meter.. |
The plamtlffs repeatedly mformed the Company that they 1n fact have a rlght to

- ‘prlvacy and- that the Company d1d not obtaln the1r consent for the mstallatlon of thlsf

.;,meter and ._'roceeded to threaten p1a1nt1ffs w1th d1sconnect of the1r power 1f they d1d |

N they were .notrequl‘red oOpt Out because the Company Was engagmg m unlawful
act1v1ty; | ‘ ' o
 ARGUMENT
DEC (the Company) clalms that they have not v1olated any apphcable statute or
: regulatmn for wh1ch the Commlssmn can grant rehef c1a1m1ng that a hearlng in this
case is not in the pubhc 1nterest or for the protectlon of substant1al rights. The

plamtlffs vehemently dlsagree and submit the followmg PRI

1) DEC in its July 20, 2020, response to our compl_aint asserts that they have
offered plalntlffs an opportumty to “opt out ” What they should be offermg

the1r customers is an opportumty to opt 1n...th1s after fully informing their

2. 77




ation: collecteds There v,1s no questlon that the smart meters collect and

. | store data.w‘ell beyond what 1s necessary for b1lllng purposes Th1s data 1s the
personal pr1vate pr\_ perty of the pla1nt1ffs The Company has no nght or
authonty to force anyone to allow them to collect that data under threat of’
disconnection _ot' servlce forl nOncompliance. The Cofnpan_y cltes “S.C. Codef
Ann. § 58,"3;140W;’€‘as their regulatdry authority. The Co_mpany claims that

hlt 1s 1nd1sputable that the replacement of an analog meter 1s well within
the scope of these grants of authonty ” The pla1nt1ffs dlspute that clalm The
Commlssmn cannot grant authonty that v1olates our Const1tutlonal
protectlons The Comm1ss1on in fact takes an oath of ofﬁce S. C Code of

"::.Laws ’I‘1tle 68 Ch 3, Sec 58330 to support and defend our Const1tut10ns

.both State and Federal Any regulatlons that v1olate those Const1tut1ons are

null and v01d All courts - and that 1ncludes Adm1n1strat1ve Courts — are;

bound by those Const1tut10ns The U S Supreme Court sa1d
Constituti_onal proylsions, for the security of person _and property are:
to be hberally c‘:onstrued,v_a'nd “it is the duty of courts to be watchful
for the con_stitutional rights of the_ci_tizen, and against any stealthy
en'c_roacnm_ehts thereon.” Byarsv. U.S, 273 U.S. 28, 32 (1927)

The South Carolina Code of Laws, Sec. ‘16,‘ Ch. 5, entitled Offences

Agajnst Civil Rights, Sec. 16510, Conspiracy against civil rights reads:

It is unlawful for two or more persons to band or conspire t'og_eth_e‘rf

or go in disguise upon the pu_blic highway or upon the premises of

3 78
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hmder prevent or obstruct a. c1t1zen n the free exercise and

enJoyment of any r1ght or pr1v1lege secured to h1m by the Constitution,

i

and laws of the Umted States or by the Const1tut10n and laws of thls

oy

State..

'2) The Company clalms to be authorlzed” by the Commlssmn to engage

'precarlous pos1t10n Thus the Commlssmn elther needs to mform the

Company that they must comply with Const1tut1onal provisions that

<

protect the prlvacy and property of the1r customers or wrlte

regulati’on's that e‘xplicitly state the same“.f '

The Company cites Commission regulation 103-320 that provides

“meters shall be furnished by the utility.” This does not mean that the:

Company can use any meter — specifically smart meters — that collect.

and store data which is the personal, private property of the plaintiffs,

and which is not necessary for billing purposes, regardless of any
“benefits’ the Company claims are yielded. The Company is not:
allowed to violate plaintiffs’ rights to their property because it’s

4
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© The ‘blia.inﬁff‘s C‘?nf‘*'ﬁ

s ,W thoutsuch 1nformed consent the Company 1s commlttmg unlawful-

act' w1th the 1nsta11at10n of every smart meter If the Commlssmn

N sanctlons the Company’ 8 actlons then the Comm1ss1on asa state
‘ actor, may be hable for damages caused by the Company
The 1ssue is not about whether DEC 1s a state actor The 1ssue is whether DEC

B . can hlde behmd regulatlons/statutes to commlt unlawful acts The 1ssue is also

o whether t y Corhr :'1ss1on the Pubhc Serv1ce Comm1ss1on of South Carohna

. (heremafter the jas 1n fact authorlzed DEC to commlt these unlawful acts

"t regulatlons promulgated by the PSC do not in fact

authorlze or excuse 111ega1'act1v1ty

The constltutlons of both the Umted States of Amerlca and the State of South
Carohna protect the pr1vacy of the 1nd1v1dua1 The company is proh1b1ted from |
collectmg personal pnvate data thhout ﬁrst obtalmng mformed consent of then'
| customers. The Company is requ1red to obta1n a customer s consent to 1nsta11 these
devices (smart’ mete‘rs) and they ca‘nnot pen'ali'ze or refuse to ‘provide s'er'viCe to
_customers who do n'ot cOnsvent-'.:‘ |

The Company did in fact trespass (a Common Law t‘ort) when \they"e'n't'ered the
plaintiffs” property and 1nstalled the smart meter over the plamtlffs obJectlons The

Company s1tes S C. Code Ann. Regs. 103- 344 which prov1des that “[a]uthonzed

5 | g0
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The pla1nt1ffs obJect1ons to the v1olat10n of the r1ght to prlvacy, wh1ch these
meters represent are neither vague nor unspeclﬁed The Company s assertlon that.
the complamants prlvacy assertlons can only be asserted agamst state actors 1s not
the issue here The 1ssue here is that a state agency (the PSC) that regulates the

Company (DEC) isin ex1stence to hear complamts of the Company 8 unlawful

o 'aé__t,i,wvi,_ti‘es a;nd_t';; "step, in and,corréct ;the situ‘ation‘.»i S

concuston

Agam 1t 1s the duty and even the reason for the ex1stence of the PSC to

protect the persons and property of the people of the State of South Carohna from

,reckless and unlawful act1v1t1es that may be engaged in by the compames they

' s‘,

regulate As the Company admlts on page 6 of the1r mot1on to dlsm1ss dated J uly 8;
2020 “ ...there is no state law requmng the 1nsta11at10n of smart meters There
exmts no state law because 1t would be ruled unconst1tut1onal Every state and every

B

adm1mstrat1ve law court, and every government agency, federal and state down to

c1ty and county government is bound by the Federal and State Constltutlons The :

plaintiffs’ complaint and request for a hearing in this case is in fact in the public
interest and for the protection of substantial rights. These substantial rights include

the Fourth Amendment to the U.S. Constitution which protects the right of the



Where rlghts secured b& the Constltutlen ere 1nvolved‘ there can be no rule
makmg er leglslatmn whmh would abrogate them

G’omzlbon V. ngbtfoot 364 U S. 155 (1966) c1ted also in sztb v. A]]Wﬂg]zt
321 U. S 644 649

“Const1tut10na1 rlghts would be of l1tt1e value if they could be 1nd1rect1y
demed ”

Df{: vis V Wecbs]er 263 US 22 at 24

. : “The assertion of ’federal rlghts when plamly and reasonably made is not to be

o defeate_ under: the_ name of local practlce
Hertado v, Calszrma 110 U S 516

“The State cannot d1m1nlsh nghts of the people

Becaﬁse the PS]C."i.s: clfiai:fged with regulating the activities of DEC, plaintiffs
believe and have shotvn that thé"‘Company is engaged in activities that are actionable
undér the Co_mmdn Law, as well as _S,t_atutOryl _Latw. ‘T:hese are substantial rights that
the PSC is charged to protect, and it'is therefore in the public interest that this

complaint be heard.
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The Honorable J ocelyn G Boyd o
Chief Clerk / Executxve Dlrector S

J Public Serwce Comm1ssmn of South Carolma
101 Executive Center Dnve, Smte 100 '
Columbla, SC 29210 R

Re. Randy and Cheryl G1lchnst v. Duke Energy Carolmas, LLC ,
Docket No. 2020-147-E :

B

Randy and Cheryl Gllchnst

Cc. Duke Energy vxa Attorneys for Duke Energy Carolmas, LLC via U.S. mall at ,
' Robmson Gray Stepp & Lafﬁtte LLC,P.O. Box 11449, Columbxa, SC 29211 .
- Mr Dav1d Stark, Heanng Exammer, Pubhc Semce Commlsswn of South Carolma
101 Executive Center Drive, Suxte 100, Columbla, SC 29210 .
Alexander w. Knowles, Esq, Ofﬁce of Regulatory Staff of South Carohna, via emml
Carri Grube Lybarker, SC Dept of Consumer Affalrs, Counsel via email
Roger P. Hall, SC Dept of Consumer Affairs, Counsel via emaﬂ

Enc.. Petition for Reheanng
Commlssxon Order, July 29, 2020
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Order No. 2020-80-H

AUGUST 25 2020

Hearing Ofﬂcer Dadeutler

DOCKET DESCRIPTION‘ o " -
Randy and Cheryl Gllchnst, Comnlamant/Petmoner V. Duke Energy Carolmas,
LLC, Defendant/Respondent Lo

MATTER UNDER CONS]])ERATION
Petmon for Rehearmg

| HEARING EXAMINER’S ACTION

' Complamant, would 'suffice for thls purpose.

v
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Complamants/Petltloners

Duke Energy Carolmas; LLC’
Defendant/Reepondent

CERTIFICATE OF SERVICE

Thls is to certlfy that I. Randy Gllchnst one of the plamt1ffs 1n thls case, have

The Hf orable Jocelyn G. Boyd

Chief Clerk / Executive Director:

Pubho Semce Comnnssmn of
South Carohna ,

101 Executlve Center Dnve

' Sulte 100

Columbla, SC 29210

Mr Dav1d Stark Heanng Exammer

PSC of SC, 101 Executive Ctr. Dr.
Ste 100 Columbla, SC 29210:

Dated: August 27, 2020

i by electromc

Cam Grube Ly: arker, Counsel
SC Dept of Consumer Aﬂalrs '

SCCOHSL mer g

Roger P Hall Counsel

‘SC Department of Consumer Affmrs

P O Box 5757 :
Columbla, SC 29250

Rhall@scconsumer g |

Robmson Gray Stepp & Laﬂtte LLC
P.O. Box 11449 :
Columbia, SC 29211

_Attorneys for Duke Energy Carohnas LLC

wf AP

Randy Cﬁchnst
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N R

Randy and Cheryl Gﬂchnst

Randy and Cheryl Gllchnst §
Petltxon for Rehearmg

necessary or the protectlon of substant1a1 nghts and 1s therefore in the public

1nterest | stmlseal of the plamtlffs pet1t1on w1thout a hearmg is not approprlate
under South Carolma Code Ann § 58 27- 1990 We have evidence to support our.
clanns and should have an opportumty to preeent thlS evidence at a hearmg The
commission is subject to both the Umted Statee Constltutmn and the Const1tut1on of

the State of South Carolina. Therefore, the issues we have ralsed are well w1th1n the !

purview of the commission and state a claim upon whlch relief canbe granted
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DEC (the Company) clalms that they have not vmlated any apphcable statute or

_regulatlon for whlch the Commmsmn can grant rehef, clanmng that a hearmg m thls B

case 1s not m the pubhc mterest or for the protectmn of substant1a1 nghts The

plamtlﬁ's vehemently dlsagree and submlt the followmg

1) DECin ltsJuly 20, 2‘0;‘?.0,'res£159nsev to our compla.i‘ht 'eseerts that they have
 offered plaintiffs an epbertunity to “opt out.” What they should be offering:

thei'r customers is an oppOrtunity to opt .in...th_is after fully mformmg their

2 | | | 98



._ personal pnvate property of the plamnﬁ‘s The Company has no nght or'
.authorrty to force anyone to allow them to collect that data under threat of

, dlsconnectron of servrce for noncomphance The Company c1tes “S C. Code
‘Ann § 58 3 140(A)” as the1r regulatory authorlty The Company clalms that

“b]t is mdlsputable that the replacement of an analog meter e 18 well wrthm

- the scope of these grants of authonty ? The plamtrﬁ's dlspute that c1a1m The

Comnnssron cannot grant authonty that vmlates our Constxtutmnal

protectlons ‘A‘The Commrssron 1n fact takes an oath of ofﬁce S C Code of

. "Laws, Tltle 58 Ch 3 Sec 58330 to support and defend our Constrtutrons
both State and Federal Any regulatlons that v101ate those Constrtutrons are
null and vord All courts and that mcludes Admlmstratrve Courts - are ' :

Ki

bound by those Constrtutrons The U S Supreme Court sa1d

B , .Constrtutlonal prowslons for the secunty of person and property are
| to be hberally construed and “1t 1s the duty of courts to be v;atchful
.vfor the constltutlonal nghts of the cltrzen, and agamst any stealthy
encroachments thereon Byars . U S 273 U. S 28 32 (1927) |
- The South Carohna Code of Laws, Sec 16, Ch. 5, ent1tled Oﬁ‘énces

Agamst C’zvz] Rngts Sec 16510 COnspzracy agam.st czvzl ngbts reads

It is unlawful for two or more persons to band or conspire together

or go in disguise upon the pubhc hlghway or upon the premises of

’ | 87




..or exercise of the same or attemp by ai means measu're,"or ‘acts to!

”der, prevent or obstruct a c1tlzen in t e free exerczse and
enJoyment of any nght or pr1v1lege secured to h.1m by the Constrtutlon .
and laws of the Umted States or by the Constltutlon and laws of tlns

State.

i

2) The Company cla1ms to be authorrzed” by the Commlsslon to engage
in acts that are unlawful and claxms that because they are not a “state

- factor” that the Company does not need to comply w1th the

d ederal governments. We dlsagree, and

X omm1ss10n (whrch 1s'a state actor) ina

the Comm.xssmn e1ther needs to mform the '

. _ Company that they must comply Wlth Constltutlonal prov1smns that

5‘. ‘_ ‘ protect the pnvacy and property of then' customers or Wnte
| - " 'regulatlons that exphcltly state the same
The Company cltes Commlssmn regulatlon 103 320 that prov1des

, meters shall be furmshed by the utlhty Th1s does not mean that the

'ACompany can use any meter spec1ﬁca11y smart meters that collect
_and store data whlch 1s the personal prlvate property of the plamtrffs,
and whrch is not necessary for bllhng purposes regardless of any
“beneﬁts” the Company claxms are ylelded The Company is not

allowed to vmlate plamtlffs nghts to their property because 1t’

a . | g0



me of the capablhtles of
ti nthese meters collect And,

the ‘mformed oonsent of the customer

‘Wlthout su¢ mformed..consent the Company 1s commxttmg unlawful

acts W1th the 1nsta11atlon of every emart meter If the Commxssxon

sanctmns the 'Company 5 actlons then the Commsswn as a state

actor may be hable for damages caused by the Company

The 1ssue 1s not’about Whether DEC is a state actor The 1ssue 1s whether DEC

can hlde behmd regulatxons/statutes to commlt unlawful acts The 1ssue is also

_on: ._the Pubhc Serv1ce Commlssmn of South Carolma

4 (heremafter‘ the “PSC”) has m fact authonzed DEC to commlt these unlawful acts
’ T plamtlffs contend that regulatlons promulgated by the PSC do not 1n fact 5
authomze or excuse ﬂ.legal act1v1ty |
The const1tut1ons of both the Umted States of Amenca and the State of South
Carohna ptotect the pnvacy of the md1v1dua1 The company is proh1b1ted ﬁ'om
collectmg personal pnvate data w1thout ﬁrst obtammg mformed consent of thelr
customers The Company 1s requn'ed to obtam a customer 8 consent to mstall these
deylces (smart meters) and they cannot penahze or refuse to prov1de serv1ce to
customers who do not consent | |
The Compan'y di_d‘in fact t'\respass.@ A({Jo_m'mon IVL_aw tort) when they entered the:
nlaintiﬁ's’ property and ifn_etalle,d the smart mete_r over the plaihtiffs’ objections. The

Company sites S.C. Code Ann. Regs. 103-344,_ which provides th‘at “[a]'uthorized

s | 9/



’wae nelther P per‘ nor necessary 1n order'to provrde electrxc serV1ce

The plamtlﬁ's ‘obJect1ons to the v1olat10n of the nght to pnvacy, whmh these
meters represent are nelther vague nor unspecxﬁed The Company’s assertlon that
the complamants pr1vacy assertlons can only be asserted agamst state actors is not
the issue here The 1ssue here is that a state agency (the PSC) that regulates the
. Company (DEC) 1s m emstence to hear complamts of the Company’s unlawful

| ‘act1v1t1es and to step m and correct the 81tuat1on

CONCLI,J 'S‘IQN

Agaln 1t is the duty and even the reason for the emstence - of the PSC to

: _prot",'ct the persons and property of the people of the State of South Carohna from

- ’('freckless and unlawful act1v1t1es that may be engaged in by the compames they

regulate As the Company adm1ts on page 6 of thelr motmn to dzsncuss dated July 8,

2020 “...there is no state law requmng the mstallatmn of smart meters There

l: exrsts no etate law because it would be ruled unconstltutronal Every state and every
admlmetratlve law court, and eyery government agency, federal and state down to
_city and county goVernment is b'ound by the F_ederal and State Const_itut_i'ons,‘, The
plaintiﬂs’ eompla'int and vreq'n,eSt for a hearing in this case is in fact m the pubhc
.'interest and for the protection of substantial rights. These snbstantial rights include

the Fonrth Amendment to the U.S. :Constitution w_h_ich protécts the right of the

5 R



TWhere rlghte secured by the Con'stltutlo.n are mvolved there can be no rule
makmg or leglslatmn Whlch would abrogate them

Gom.zllzan V. ngbtfoot 364 U S. 155 (1966) c1ted also in Szmtb V. Allwrngt
321US 644 649 - R o ~  S

o “Constxtutmna] nghts would be of httle value 1f they could be mdlrectly

'defeated under, the name of local practlce

iHértado v. California, 110 U S. 516 |

"‘The State cannot d1m1msh nghts of the people.

Because the PSC is charged w1th regulatmg the actxvmee of DEC plamtxffs
.beheve and have shown that the Company 1e engaged in act1v1t1es that are actlonable
vunder the Common Law, as well as Statutory Law These are substantlal nghts that
the PSC_is charged to proteet‘, and it is,thefefore in the public interest that this

eomplaint be heeﬁrdl;

i




We request such other'rehef as the Commmsxon deeme Just and proper.
Dated: August27 2020 SR

Respectf\ﬂlysubmtted R S




DUKE ENERGY CAROLINAS, LLC.
A 526 South Church St..
S A Charlotte, NC 28202.

Matlmg Address
ECOBT/ PO Box, 1006 N
Charlotte NC, 28201 1006-

CATHERINE E HEIGEL
Assistant Geneéral Counsel
704:382.8123 OFFICE
704.382. 5690 FAX
cehelgel@duke-enelg y.com:

February 26,2008

Mr. Charles L. A. Terreni
Chlef Clerk and Admmlstrator
Public Semce Comm1ss1on of South Carolma
P.O. Drawer 11649. : .- :
' Columbla South Carolma 29211

.RE Docket Nos 2005 385 B and 2005-386 E

B _\D _:‘ ;_ Mr Terrem

smaft meters over and above those covered m the md1v1dual rate schedules

Smart meters are utlhzed for the followmg rate schedules, except Schedule WC,
which usés a load control device to shift load to off-peak periods. Under these schedules,
customers’ blllmg data differentiates between on-peak and off-peak usage and gives price:
_s1gnals that allow customers to alter their enérgy consumption patterns.

¢ Residential Schedule WC, Residential Water Heating Service, Controlled/Submetered
* Residential Schedule RT, Residential Service, Time of Use

www, duke-energy.com 95
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o Schedule PG Par.f 161 Generat n.f_r B
. Schedule HP-X Hourly :vcmg for Incremental Load

_ Pursuant to Commrssro_n Rule 103 330 b. and C. the Company provides a summary
of all avallable rate schedules, rncludmg those using; smart metenng technology, to each.

new customer upon sérvice initiation, as well as to existing custoniers in the form of a b111

insert at least once each year. Rate mformatron is also made avarlable on the Company s
websrte. Thus Duke Energy C_"_" olinas’ commumcatlon plan is twofold 1) penodlcx
summaries of avallable rates schedules are provrded to customers at service initiation and.
then annually thereaﬂer and (2) contmuous 1nformatlon regardmg avallable rate schedulese :

and metenng optlons 1s contamed on the Company 5 webs1te. :

In addltron to the rate schedules listed above, the Company s website also provrdes.

an on-lme home energy audit tool to help custorners understand their usage. This tool is

currently bemg enhanced and wrll soon provrde residential customers even greater

ﬁmctronahty The p '
=perform a: customrzed'f

0S¢’ of the on-line ‘home. energy‘ dlt is to allow customets to
enérgy: atidit of thexr home

e .
used?' The beneﬁt of thls toov is that it provrdes smaller customers w1th the mfonnatron{

necessary to understand thelr energy usage wrthout requlnng the use of a stnart meter

¢ ¢

Fmally, _customers who want even greater detalled energy consumption data may:

'partlclpate in the Company s Remote Meter Reading and Usage Data Service tarlff2 which

“has been in place since 1995 and has been’ updated and expanded ina ﬁlmg of even date.
for the Comrmssmn s review and approval Under this program, the Company installs a
spec1a1 meter, whrch records interval load’data. The usage data recorded by the meter is.
then prov1ded to customers for a monthly fee. Upon approval by the Commission, the

Company will 1ncorporate a summary of the revrsed program on its websité and in the new
customer and annual rate notices descnbed above

Duke Energy Carolinas is commrtted to continuing to prov1de rate, metering, and
web-based options that enable customers to better manage their energy usage. The
Company believes these options, in conjunction with new and innovative energy efficiency

' “The Company currently has no customers on this rate schedule.,
? See Docket 1995-1207-E.

Under the enhanced functlonahty’
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Heather Shirley Smith
Deputy General Counsel

Duke Energy

40 W. Broad Strest
Suite 690

Gregnvilla, sC 296%

o 864.370.5045
. T 864.370.5183

' heather smlth@duke—energy com'j

October 10,2016

The Honotable Jocelyn G Boyd

Chieft Clerk/Admrmstrator »

' Public Servrce Commrssxon of South Carolma
101 Executrve Center Drive, Su1te 100
Columbra South Carolrna 29‘710 '

RE Duke Energy Carolmas, LLC’s Request for Approval otf AMI Opt-Out erer
Docket o, 2016— . "E

Dear Mrs. Boyd

En:loeed for ﬁlmg for the Commrssrorm s consrderatron is Duke Energy Carolmas LLC 's |

. ("DEC"S" or the “Company’s“) proposed Rlder MRM Manually Read Meter Rlder. Based 1 upon.

the below the C' ' mpany respectfully requests that the Commlssron approve Rlder MRM

DE_ is deploymg advanced metermg mfrastructure ("AMI”) wlnch mcludes deployment
! | off smart rrr'eterss,’ to__ 1t_sl, c'ust‘o_rn_ers_ in S_outh Carolrne.- Smart meters g,we eustomers more.
mformatton on_!lo.\r they use energy and provide increased convenience for customers as service
connectlons and di"s_eorlnecti()’ns‘" can be performed remotely without the need for a technician to
visit therr home or Business., DEC anticipates the ebilit‘y to provide customers wlth increased
cholc‘es for e‘nergydeli‘very, billing and program offerings such as the Pay As You Go pilot in
South Carolina, elong with enhariced services that are all enabled by smart }mete_rs_'.’

AN
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C‘understands some customers may have concerns about smart meters Although the

fi‘f._Company-s “smart metermg hardware compltes wrth all apphcable safety and regulatory:

) 'requrrements in response to these ltmtted customer concerns, DEC proposes to offer an option to

)_ g

' the customer where energy usage would not be commumcated via radio frequency and the meter

would be manually read by a meter reader vrsrtmg the premrses provrded that such a meter is:

avallable for use by the Company Customers partlcxpatmg in Rider MRM would not be able to:

)

pam‘crpate in any. current or futt’tre 'o_ffert'ngs enabled by smart meters. The Company propose_s to.

limit participation. under this Rider to all residential customers and non-demand metered:

) non'r'e‘si’dential: CUStomer‘s on the Sm'all General Servi'Ce 'Schedule SGS. |

There are costs to offer Rlder MRM and as proposed subscrrbmg customers would be:

; 'req'urred to pay those costs vra a set-up fee assocrated thh costs mcludmg but not ltmxted to:

- cus omer enrollment mformatron technology (“IT’) enhancements mstallatlon of a manually--

. read meter and assrgnment to a manual meter readmg route In addmon a subscrrbmg customer

wou d':pay a monthly fee to off—set the cost of manually readmg the meter. “The attached Rlderf‘

R

MRM outlmes the costs t customers selectmg thls optton

Up to thrs pomt customers that objected to the mstallatlon of a smart meter have been.
temporanly bypassed durmg the deployment and contmue to be served by meters that are read by"v
c_o‘mp‘uter from a Vehrcle, sometimes referred to as “drrve-by’_" readirigs. As more smart meters’
| ar_e_ d‘epl‘oy‘ed,‘ driye-by routes are being discontinued w,hich necessitates the_'jneed for a long-term

solution for those customers that object to the ifistallation of a smart meter. Upon Commission

approval, customeis obje’cting"to the installation of a smart meter will be provided with the

\

option to receive service under Rider MRM In additi'o_n_, those customers that have been

temporarily bypassed during smart meter deployment will be contacted again by DEC and given

79
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\ SIg ant nature of the IT changes requrred.'m thecustomer blllmg system to effectuate Rider
MRM Rlder MRM would be avarlable to customers by November 15, 2017 followmgi
Commrssxon approval The Company needs approval of thls option prior to making IT'
programmi.ng ‘changes in orde’r to mak_e th_e Ntivember 15, 2017 time frame. Ini the int,erlm‘,:_'
Commxssron approval of erer MRM will allow the Company to rmplement those changes with
certamty that thls optron can be provrded to customers, and wrll allow the Company to respond_él
to customners who have requested DEC provrde an opt-out, optron in lieu of installing a smart:
'meter. In othe_r words, if t_he, C’ommi’ssi’_on grants the, Compan’y’s request, the Corn'pany will be:

able to notlfy customexs and address thelr conicerns with a solutron durmg the interim perrod as

we belr" ve 'that the provrsrons of S C Code Ann §58 27 870(F) allow the Commlssron to

approve the proposed changes w1thout notrce bemg grven or a hearing bemg held and we request

that the ﬁlmg be consxdered wrthout notlce or hearing.
Thank Yo'u for your attention to .this matter. If you have any questions, please let me

kﬁOWiz

Sincerely,
Heather Shirley Smith
Enclosure
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There are medical conwms at _isgue here, and we| belleve ‘smart meters could. _aggravate the
copditxon, 80 it is lmperativejtha these meters'tbe eplaced with analog/mech
soon as possible. o P '

We are entertamjng t_he possxbtlity of litigat_lon_ in this matter _,_and wg are requestlng the Public

F1-8/3UNF 020Z - ONISSIOONd ¥O4 GILdIODV. -
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to. force people to accept these meters We would hke to see any regulatrons regardmg-
the mstallatron of these meters and wé ask to be 1nfonned" of any relevant regulatlons regardmg :
smart meters that you have promulgated Please drrect all correspondence in wntmg to our
address above '

Smcerely,

__ Randy and Cheryl GllChl’lSt

| Cc. Senator Thomas Alexanderf v ,
Representatlve Jeff Duncan; EE S

/06

540 G-9bed - 3-/¢1-0202 - DSAOS - NV #0:L 1 8 9UNP 0Z0Z - ONISSIOONd HOL AFLJIIY.



. Randy and Cheryl Gllchrlst (wa US \'all)

' Alexander W, Knowles Esqutre ORS'(vaa ema|I & US Mall) _
Carri Grube Lybarker Counsel Dept of Consumer Affairs (vua email & US Manl)
Roger P. Hall, Counsel, Dept of Consumer Affalrs (via email & US Mad)
Heather Shlrley Smith, Deputy General Counsel (vua email)
Katle M. Brown, Counsel (v:a emall) :

LN

107

1310 Gadsden Street | PO Box 11449 | Columbia, SC 20211 - ' : T MERITAS' LAW FIRMS WORLDWIDE

'MAIN-803 9291400 £Ax 803 929.0300, ' _ ROBINSON GRAY STEPP & LAFFITTE, LLC R,oaiwsqnd&p.y.cb_&




M. A"David' Stark -
o Hearmg Exammer o
 Public Semce Comnussx of South Carolina:
101 Executlve Center Dnv + Suite 100 |
Columbla, sc 29210 :

: . Re. Randy and Cheryl Gilchrist v. Duke Energy Carolinas, LLC -
S Docket No 2020 147 E

__closed letter dated July 14, 2020 on July 17, 2020, We respectfully request
arohnas Answer and Motxon to Dismiss the Complamt in the above- ,
re erenced doc k et be scheduled for a heanng where we can be present. By copy of this letter, we:
are servmg the same on the partles of record. ,-

“ Smcerely,

Randy and Chery! Gilchrist

Cc: Duke Energy via Attorneys for Duke Energy Carolinas, LLC via U.S. mail at
, Robinson Gray Stepp & Laffitte, LLC, P.O. Box 11449, Columbia, SC 29211
Alexander W, Knowles, Esq., Office of Regulatory Staff of South_ Carolina, via email
Carri Grube Lybarker, SC Dept. of Consumer Affairs, Counsel, via email
Roger P. Hall, SC Dept. of Consumer Affairs, Counsel, via email

Enc.: Copy of Robinson Gray letter of 7-14-2020

/08
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" (8645032275

Pubhc Servxce Comm1ss1on of Sou

101 Executlve Center Dnve '

'Smte 100 - f R B
Columbla sc 29210 PR

' ’__-Re Transcnp"' ,‘Docket no. 2020-147-E Randy and Cheryl Gllchnst Complamant/Petmonerv
a Duke Energy Carolinas, LLC, Defendan spondent '

Bl Order’number 2020—562 August 24,2020 an'd Order number 2020 644 October L 2020

Randy and' Cheryl lechnst

ce: The Honorable Damel E. Shearouse S Duke Energy via Attomeys for Duke Energy
Clerk, Supreme Court of South Carohna ., Carolinas, LLC:
Post Office Box 11330~ ' " Robmson Gray Stepp & Laffitte, LLC
Columbia, South Carolina 29211 . ~ P.O.Box 11449
o ' C ' Columbia, SC 29211

Tonnya K. Kohn, Interim Director

SC Court Ad:mmstratxon :

Calhoun Bmldmg, 1220 Senate St., Ste. 200 _
Columbis, SC 29201-3739 {09
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July29,2020 - 2:00 ~2:12 P.M.

COMMISSION M "MBERS PRESENT Comer H ‘Randy RANDALL Actmg‘-
Chazrman Florence P BELSER Vice Chazrman and COMMISSIONERS? 7
John E. ‘Butch’ HOWARD! A’V‘ Thomas J. ‘Tom ERVINIAY), and G. -

O’Neal HAMILTON[AN]

COMMISSION MEMBERS ABSENT:  Chairman Justin T. WILLIAMS;
Commlssmner Swam E WHITFIELD -

.ADVI’SOR TO COMMISSION:  F. David Butler -
SPECIAL COUNSEL

PRESENTING AGENDA: Josh Minges, Esq.’ |
LEGAL ADVISORY STAFF "

STAFF PRESENT Jocelyn Boyd, Chief Clerk/Admmlstrator Janice Schmnedmg["""I Clerk’s.
Staff Randy Erskmé lnfonnatlon Technology Staff; Melissa Purvis, Livestream Technician; and
Jo Ehzabcth M. that CVR—CM/M GNSC, Court Reporter.

TRANSCRIPT / MINUTES
~ oF
Utzlmes A genda Item #2
COMMISSION BUSINESS MEETING

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA,-

101 ExeCuTiVE CENTER DRIVE: PosT OFFicEBox 11 649
. COLUMBIA SC29211

Columeia, SC 29210 :
WWW. PSC.SC.GOV., _ _



9, 2020

In dccéi*dah"ce‘ with S.C. Code § 30-4-80(E), the Public Service Commission hereby
“certifies that it has nottf ed all persons, orgamzanons local news media; and all other
Y‘_’news media requestzng notzf cation of the time, date, place, and agenda of this publtc
‘meelmg, by postmg d copy of the Nottce in its prmc:pal office, by e- mazllng such Notice to
all who request_ same, and by posting - ‘the Notice on the Commission’s official Internet
‘website. :

[A/V] = via Audlo/Vldcoconfcrcncc / l /
PuBLIC SERVICE COMMISSION OF SOUTH CAROL!NA i
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.'C.a1rman Item 2 Docket No.

'Of‘2020 147 E th1s matter concerns a mot1on to

d1sm1ss the Comp1a1nt of Randy and Chery7 Gilchrist
versus Duke Energy Caro77nas
| COMMISSIONER ERVIN“N] ‘Mr, Chairman;‘

ACTING CHAIRMAN RANDALL Commissioner'Eran;
COMMISSIONER ERVIN“”’ As ‘stated, we have

rece1ved a mot1on to d1sm1ss from Duke Energy

Caro]1nas in ‘this docket After:careful

consideration-of the filing before ‘the Commission,

it appears there is$ no c]a1m made by the

CompIa1nants upon wh1ch re11ef can be granted. I‘m

a go1ng to move that we grant the mot1on to d1sm1ss

I wou]d however, note that the Comp1a1nants

“_made some references to potent1a1 med1ca1

’ cond1t1ons that they may be under a doctor S care

fQﬁé If that s the case they may have a remedy

'under the company’s MRM R1der wh1ch is a tar1ff

wh1ch a customer may opt out for the manua]]y - 1in
favor of a manua11y read meter provided they meet

erta1n requirements, including the documentation
of their medical condition. SinCe'that requirement
is not met in the filing that they made, I would
encourage them to consu1t an attorney if they wish
to proceed, and consider'this as an'appropriate
option if it applies to their situation.

I move that we grant the motion to dismiss:

[A/V) vm Al:dlo/Vldeoconfcrence

Pusuc SERVICE COMMISSION OF SOUTH CAROLINA ./ /0?—




10
-1l
12
13

C1s

| 16
s

A
0

22 -

23

24

25 |

-

‘fﬁéﬁk:you.

' You've heard Commissioner Ervin's motion. Are
vilifhéré.dUEQtfoﬁ;ﬁéfﬁEOM‘t;_j}-‘f . |
| [No response] .
~If not Comm1ss1oner Ham11ton7
connxssronen HAMILTON“”] Aye. |
ACTING CHAIRMAN RANDALL: Commissioner Belser.
'vxce CHAIR BELSER: I vote aye. e
vACTING CHAIRMAN RANDALL Comm1ss1oner Howard
COMMISSIONER HOWARD“N] _Aye.
.ACTING CHAIRMAN RANDALL: ;;éommiss{oner EFvin.
'connxssxonsk ERVINA; Aye. | |
"ACTING CHAIRMAN RANDALL And T vote aye, and

the motwon carr1es Thank you

¢

_ [Exce_rpt_ Cpnq1q§1on] :

Date,_ 11130120

Jo Elzzabetll IV[ Wheat, CVR-CM/M-GNSC
Court Reporter ~ Public Service Commission of South Carolma
803.896.5100 ~ Jo.Wheat@psc.sc.gov

[A/V] = via Audio/Videoconfercnice:

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA /13




2":00;~ 1:55 P.M. |

"T_, JustmT WILLIAMS CHAIRMAN Florence_
l—lAlR,,. -and COMMISSIONERS John E. ‘Butch’
“"Comer H. ‘Randy’ :‘AIRANDALLWV] Thomas" J. ‘Fom |
| 'and Swam E WHITFIELDWVI |

COM MISSION

COMMIS ON MEMBERS ABSENT Commlssmner G O’Neal HAM!LTON

PRESENTINGAGENDA . Davnd Butler L
SPECIAL COUNSEL

o Court Rep rter

TRANSCRIPT / MINUTES
 Utilities Agenda Item #9.
COMMISSION BUSINESS MEETING

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA

101 EXECUTIVE CENTER DRIVE: : PosT OFFICE BOX 11649
CoLumsia, SC 29210 ' Cotumsia, SC 2921




n. Heetmg #20 38
;Ut]htwes Item #9)

PAGE
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TILITIES AGEN

In accordance with S.C. Code § 30-4-80(E), the Public Service Commission hereby
_certzf es that it has notified all persons, organizations, local news media, and all other
'news medza requesttng notification of the time, date, place and agenda of this public
meeting, by posting a copy of the Notice in its pr mczpal office, by e-mailing such Notice to
all who request same, and by posting the Notice on the Commission’s official Internet
website.

[AIV] = via AudiolVideoconferchcé : [/ 5

PuBLIC SERVICE COMMISSION OF SOUTH CAROLINA




Next 1tem p]ease

,,Yés; s1r that S Item 9, Docket

Staff presents for Comm1ss1on

‘ cons1derat1_nsthe Pet1t1on for Ret

CHAIRMAN WILLIAMS Thank you, Attorney
But]er

Is there a mot1on7 . 3
COMMISSIONER WHITFIELD““3 Mr. Chairman.
CHAIRMAN WILLIAMS Commissioner Wh1tf1e1d
COMMISSIONER ERVIN“”” Mr. Cha1rman I move

‘Athat the Commwss1on d1sm1ss Randy and Chery]

;AG1IChr1st s Pet1t1on for Rehear1ng _The

'Comp1a1nants have not stated a claim upon wh1ch

re11ef may be granted by th1s Comm1ss1on

Therefore the c]a1m must be d1sm1ssed for ‘the same

reasons 1dent1f1ed 1n Comm1ss1on Order No 2020~

562,

CHAIRMAN WILLIAMS ~Thank you, Commissioner
Whitfielq,

Hear1ng Comm1ss1oner Wh]tfveld s mot1on 'TS

there any d1scuss1on7 z
VICE CHAIR BELSER: Mr. Chairman.
CHAIRMAN WILLIAMS: Commissioner — excuse me.

Vice Cha1r Be]ser
VICE CHAIR BELSER: I think 1’ 'm in agreement

With the mot1on to the extent that it den1es the

= via Audm/theoconfcrcnce

[AIV] = ' »
PUBLIC SERVICE COMMISSION OF Soum CAROIINA

Wz
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September 16,

2020 " 4

eny

-:IAMS

'_word change yes Mr

Comm1ss1oner Be1ser s rep]ac1ng of- “den1a1"

rep]ac1ng “d1sm1ss" with “deny

VICE CHAIR BELSER
CHAIRMAN WILLIAMS

SR ’_" [No response]

Hear1ng none we 1

D1str1ct 17

"f:COMMISSIONER HOWARD“”]

o MCHAIRMANJWILLIAMS
. VICE CHATR BELSER:
CRICHAIRMAN WILLIAMS:

COMMISSIONER RANDALL“”]

CH”IRMAN WILLIAMS:

SR '”COlMISSIONER ERVIN“”]

u;CHAIRMAN WILLIAMS'

COMMISSIONER WHITFIELD””]

aye. :
CHAIRMAN WILLIAMS:

Commissioner Williams,

Seeing that the ayes have it,

carries.

cept a fr1end1y amendment to
ad of d1sm1ss1ng we need to

.the Pet1t1on?

COMMISSIONERIWHITFIELD“”1

Chawrman»

snd wou1d ask 1f the

Comm1ss1oner Wh1tf1e1d?
11 accept that
-1’11 gladly accept

. Thank you.

Aﬁyzfﬁrtﬁer discussion?
1 take a ro11 ca11 vote

Howard votes aye
D1str1ct 2? |
_Be]sey votes aye.

\Dfetrict 3?

Randall votes aye.

D1str1ct 47

"Ervin votes aYe;

D1str1ct 57

Wh1tf1e1d votes

And District 6,
votes aye.

the motion

{ A/V} = via A\Idio/Vi_acocollﬁ:rcl_lcc

PuBLIC SERVICE COMMISSION OF SOUTH CAROLINA‘_ ‘
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Jo Elizabeth M. Wheat, CVR-CM/M-GNSC.

f.~€ . 4 ‘:". 5 ‘
Next item, please. - ;
'iEic"erp_t ’Co[ncAl u'ls,ion]‘ ;
b
. ,
0 v N i ,

Date: 11 /30 /20

Court Reporter ~ Public S_k;l‘Vice Commission of South Carolina
808.896.5100 ~ Jo. Wheat(@psc.sc.gov. ,

{A/V] = via Audio/Videoconference -

PuBLIC SERVICE COMMISSION OF SOUTH CAROLINA

/18




CU T - ' N Electricity No. 4
linas, LLC -~ R South Carolma First Revised Leaf No. 121
S S P Supersedmg South Carolma Original Leaf No. 121

 RIDER MRM (SC)
MANUALLY READ METER RIDER

f

A~ AlL; 'BlLI'lY(South Caroh a nl '

at the dlscretlon of the Company and are subJect to change at the Company $ option, at any time:.

'GENERAL E!LOV!SION

For resrdentral scrvxce, the customer must be served on a standard residential rate schedule

For nonresrdentral servrce the
than 3 000 kllowatt hours | per month and wrth an estrmated demand of less than 15 kW,

'This, Rider is not avuilabl'e to, customers taking servic'e under a net metering rider;

commumcatmg meter S T ‘

T he Company may ret"use to provrde service under this Rider for any of the followmg condrtrons

o If the customer has a hrstory of’ metermg tampermg or unauthorrzed use of eléctricity at the current or any prror location..
If such servrce creates a safety hazard to consumers or therr premnses, the pubhc or the electnc utrlrty s personnel or facrlrtres

: _Upon Request the one-tlme Inmal Set-Up Fee may be paid in six equal mstallmenrs mcluded as a part of the Customer 's first six
monthly electnc service bl“S followmg mstallatron of the manually read meter.; : .

Slmtral Set-Up Fee (one-ttme) $ 150.00:

Rate per month : $ 1175
| CONTRACT

_ The original term of this contract is one year. Thereafter, contract may. be terminated by either party with thirty days’ wrltten “notice.
The Company reserves the right to terminate the Cusfomer’s contract under this Rider at any time upon notice fo the Customer for,
violation of any of the terms or conditions of the applicable schedule or this Rider. If within the first year, the Customer wishes fo
discontinue servrce ‘under this. Rider, thié customer will pay a $50.00 service charge:. (

v South Carolina First Revised Leaf No. 121
A Fffectlve for service rendered onand after June 12,2019
L PSCSC Docket No. 2016-354-E, Order No. 2019-429

: Page 1.of I o ’ / / 7

'capablltty drsabled or other't fiori: commumcatmg meter. The riteter manufacturer and model chosen to service the customer s premlse are:

' stomer must be served on the Smal General Servrce Schedule SGS without a demand méter, using léss.

Customers choosing this optlon wtll not be ehgrble for any current or future services or offerings that require the use of a smart or other




‘ ENERGY POLICY ACT OF 2005 * .~
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UG 8, _200'5_5.” o 119_STAT'. 963

( ectron 112(b) of the ‘Public Utrhty Deadlmes
Act (}fﬁQ?B (16 U.s.C. 2622(b)) is amended ;
ollo L
. years "after the enactment of thrs»
, latory authority (with respect to each’
electric utility for: which' it* has ratémaking authority) and each
nonregulated electric utility shall  commence the consideration
referred to in section 111, or set a hearing date for such consider-.
ation, with;’ respect to each standard established by paragraphsf :
(11) through (13).of section 111(d). : _
“B) Not later than 3 years after the date of the enactment
of this® paragraph each State regulatory authority (with respect
to each eléctric’ utility for which it has rateémaking authority),
and each. nonrégulated electric utility, shall complete the consider-
ation, and shall make the determination, referred to in section
111 with respect to each standard estabhshed by paragraphs (11) -
through (13) of section 111(d).”. -~
' (2) FAILURE TO COMPLY. —Sectlon 112(c) of the Pubhc;
Utility Regulatory, Policies Act.of 1978 (16 US.C: 2622(c)) is.
amenided by adding’ at the end the following: “In the case
of each standard established by paragraphs (11) ‘through (13):
of section. 111(d), the reference contained in this subsection.
to. the date of enactment of this Act shall be déemed to. be,
a reférence to the date of enactment of such paragraphs (11)
through(13) Pioa T ‘ L
: (3) PRIOR STATE ACTIONS—--

- (A) IN GENERAL. ——Sectlon 112 of the Pubhc Utlhty’
Regulatory Policies Act of 1978 (16 U.S. C. 2622) is amendedi
by adding at the end the following: -

S %) PRIOR STATE ACTIONS. —Subsectmns (b) and (c) of thls
section shall not apply to the standards established by paragrap s
(11) through (13) of section 111(d) in the case of any electric utility
ina State if; before the enactment of this subsection—. -
. “1) the State has implemented for such ut111ty the standard
concerned (or a comparable standard);
“(2) the State re%ulatory authorlty for such State or rel-
evant nonregulated electric utility has conducted a proceeding:
to consider implementation of the standard coricerned (or a
comparable standard) for such utility; or
© “3) the State legislature has voted on the 1mplementat10nv
of such standard (or a comparable standard) for such utility.”..
(B) CROSS. REFERENCE.—Section 124 of such Act (163
U.S.C. 2634) is amended by adding the following at the.
end thereof: “In the case of eéach standard established by
paragraphs (11) through (13) of section 111(d), the reference:
contained in this subsection to the date of enactment of
this Act shall be deemed to be a reference to the date:
" of enactment of such paragraphs (11) through (13).”.

. SEC. 1252, SMART METERING

(a) IN GENERAL: —Section 111(d) of the Public Utility Regulatory
Policies Act of 1978 (16 U.S.C. 2621(d)) is amended' by adding: N
at the end the following: - ‘
“(14) TIME-BASED METERING AND COMMUNICATIONS.—(A) Deadline:
Not later than 18 months afier the date of enactment of this:
paragraph each electric utility shall offer each of its customer:

’

Regulatory Po
by adding at
“(3)(A) Not.
paragraph each!

/2 /




STAT, 964+ PUBLIC,LAW 108-58—AUG. 8, 2005

'classes andf'provx : 1nd1v1dua1 customers upon - customer
request; a time:based rate schedule under which' the rate
charged by the electric utility varies durmg different time:
penods and reflects the variance, if any, in the utility’s ¢osts
of generatmg and purchasing eléctricity at the wholesale level.,
The time- based rate schedule shall enablé the electric consumer
to rnanage ‘energy use and cost through advanced metering. -
and communications technology -

"~ “B) The types of time-based rate schedules that may be:
offered under the schedule referred to in subparagraph (A),
include, among others— '

%) time-of-use pr1c1ng whereby electricity prices are.
set for a specific time period on an advance or forward:
basis, typlcally not changmg more often than tw1ce a year,
based on the utility’s cost of generating and/or purchasing
such’ electrlclty at the wholéesale level for the benefit of
" the consumer. Prices paid for energy consumed during’
these pemods shall be_ pre- -established and known to con-
‘sumers in advance of such consumptlon allowing them
to vary their demand and usage in response to such prices:
and manage their energy costs by shifting usage to a lower:
cost period or reducing their consumption overall; -
“(u) critical peak pricing whereby time- of-use prices.
. dre in effect except for certain peak. days, when prices:
may reﬂect the costs of generating and/or purchasmg elecs
trlclty at the wholesale level and when consumers may:
receive addxtlonal dlscounts for reducmg peak perlod energy’

4 real time pricing whereby electr1c1ty pnces are.
_set for a specific time period on.an advanced or forward,
S ‘ basis, reflecting the utility’s cost .of generating and/or pur-
S : . chasing electricity at the wholesale level, and may change
L : " as often as hourly; and. -
: “(iv) credits for consumers with large loads who enter:
+: into pre-established peak load reduction agreements that
- reduce a utility’s planned capacity obligations. - -
“(C) Each electric utility subject to subparagraph: (A) shall
provide each customer requesting a time-based rate with a
time-based meter capable of enabling the utility and customer
‘to offer and receive stich-rate, respectively.
- D) For purposes of 1mplementmg this paragraph any
-~ reference ¢ontained in' this section' to the date of enactment:
. -of the Public Utility Regulatory Policies Act of 1978 shall be
" deemed to be a reference to thc date of enactment of this
paragraph:
“E) In a State that permlts third- party marketers to sell
electric’ energy to retail electric consumers, such consumers
*- ghall be entitled to receive the same time- based meterlng and
‘communications device and service as a retall electric consumer
of the electric utility. -

Deadling. . “(F) Notwithstanding subsections (b) and (c) of section 112,
each State regulatory authority shall, not later than 18 months
after the date of enactment of this paragraph conduct an inves-
tigation in accordance with section 115(i) and-issue a décision
whether it is appropriate to implement the standards set out
in subparagraphs (A) and (C) ». : .

/22
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| PUBLIC LAW 109—58-——-AUG 8 2005 . .119 STAT. 965

(b) STATE INVESTIG{\TION OF DEMAND RESPONSE AND TIME-*

(1) By. insertin

standard for tlme -0 day rates estabhshed by section 111(d)(3)”;

the following: “and the standard for time-based metering and
commumcatlons estabhshed by section 111(d)(14)”.

(2) By inserting in subsection (b).after the phrase ‘are;
hkely to exceed the metermg’ the followmg “and commumca- )

tions”.
(3) By addm%\/I at the end the following:. -
“(i). TIME-BASED

and other demand response programs.”

(c) FEDERAL ASSISTANCE ON DEMAND RESPONSE. ——-Sectlon.,
132(a) of the Pubhc "Utilit; dy Regulatory Policies Act of 1978 (16
by striking “and” at the end of para-

graph (3); stnkmg the ‘period ‘at the end of paragraph (4) and
lnsertmg and” and’

U.S.C. 2642(a)) is amende
y adding the following at the end thereof:

grams.”
GUIDANCE —-—-Sectlon 132 of the Pubhc Ut111ty Regu-

latory Pellc1es -Act of 1978 (16 U.S.C. 2642) is amended by adding:

the following at the end thereof:

“d)- DEMAND RESPONSE —The Secretary shall be résponsible .

for— " -
’ “(1) educatmg consumers on the: avallablhty, advantages

and benefits of advanced metering ahd communications tech-

hologies, 1nc1ud1ng the fundmg of demonstratlon or pllot
projects;

“2) workmg w1th States utlhtles other energy prov1ders ‘
.. and advanced metering and commumcatxons experts to identify-

and address barners to the,adoptwn of demand response pro-
- grams; and .
‘ “(3) not later than 180 days after the date of enactment

of . the. Energy .Policy "Act of 2005, providing Congress with.

" a report that- identifies and quantlﬁes the national: benefits

of demand response and makes a récommendation on achieving’

gpecific levels of such benefits by January 1, 2007.”
(e) DEMAND RESPONSE AND REGIONAL COORDINATION -—

(1) IN.GENERAL.—It is .the pohcy of the .United States
to encourage States to coordinate, on a regional basis, State

energy policies to provide reliable and affordable demand-

response Services to the publlc .
' (2) TECHNICAL ASSISTANCE.—The Secretary shall provide

technical assistance to States and reglonal organizations formedr'

by two or more States to assist them in—:
i (A) identifying the areas with the greatest demand
response potential;

ETERING AND COMMUNICATIONS.—In making
a detérmination with respect to the standard established by section
111(d)(14), the investigation requlrement of section 111(d)(14)F):
shall be as follows: Each State regulatory authority shall conduct:
an investigation and'issue a decision whethér or not it is appropriate:
for electric utilities to provide and install time-based meters and.
communications devices for: each of their customers which enable;
such customers to partlclpate in t1me based pricing rate schedules:

;- techniques, and rate- makmg methods
éd metering and communications and the:
ese tec nologles techniques and methods in demand.

Deadline.
Reports.;

16 USC 2642
note.:
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Deadlines.:

19 STAT. 966

PUBLIC LAW 109—58—AUG 8 2005

1dent1fymg and resolvmg problems in transmission

, .and distribution networks; 1nc1ud1ng through the use of

demandr ‘ponse _

, (C). developmg ‘plans and programs to use demand
'respon'_ e to respond to peak demand or emergency needs
and '’

(D) 1dent1fy1ng spec1ﬁc measures consumers can take
to partxc1pate in these demand response programs..

(3) REPORT.~~Not later than 1 year after the date of enact-
ment of the Energy Pohcy Act of 2005, the Commission shall
prepare. and publish an annual report by appropriate region,
that assesses demand response resources, including those avail-
able. from all consumer classes and whlch 1dent1ﬁes and

, reviews-—
' : (A) saturation and penetratlon rate of advanced mieters;
and communications technologles devices and systems;

(B) exrstmg demand response programs and tlme-basedf :

: rate programs;
' (C) the annual resource contnbutlon of demand‘,
- resources;. .
(D) the potential for demand response as'a quantlﬁable .
o rehable resource for regional planmng purposes;

(E) steps taken to ensure that, in regional transmission
plannmg and operations, demand resources are provided.
eqmtable treatment as a quantifiable, reliable resource rel-
ative. to the ‘tesource obligations of any load- -serving- entrty,,
nsmigsion provider, or transmlttmg party, and

: F) regulatory barriers to improve customer participa-

tron in demand response peak reduction and crltlcal perlod,
- pricing programs. [ .

- () FEDERAL ENCOURAGEMENT OF DEMAND RESPONSE"

DEVICES.==It -is  the policy of the United States that time-based

_pricing and othér forms of. demand response, whereby electricity:

customers are provided with electricity price signals and the ability

to benefit by responding to them, shall be encouraged, the: deploy-:

ment of such technology and dev1ces that enable electricity cus-

“tomers to participate in such pricing and demand response systems
shall be facilitated, and unnecessary barriers-to demand response:
participation in’ energy, capacity and ancillary service markets shall.

be eliminated. It is further the policy of the United States that.
the benefits of such demand response that accrue to those not
deploymg such technology and devices, but who are part of the
same regional electricity entity, shall be recogmzed

(g) TIME LIMITATIONS.—Seéction 112(b) of the Pubhc Utility,

Regulatory Policies Act of 1978 (16 U.S. C 2622(b)) is amended
by adding at the end the following:
“4)(A) Not later than 1 year after the enactment of this

paragraph, each State regulatory authority (with respect to.

each electric utility for which it has ratemaking authority)
and each nonregulated electric utility shall commence the
consideration referred to in section 111, or set a hearing date
for such consideration, with respeéct to the standard established
by paragraph (14) of section 111(d)..

“(B) Not later than 2 years after the date of the enactment
of this paragraph, each State regulatory authority (with respect
to each electric utility for which it has ratemakmg authority),

/R4




and each nonregulat
. eration, and shall m¢
111 w1th respect t
(14) of sectlon 11

‘di ermlnatlon ‘reférred to in section:
standard estabhshed by paragraph

Regulatory "
by addlng d

actment of thls Act shall be deemed to be a reference
fenactment of such paragraph (14).”.
STATE ACTIONS REGARDING SMART METERING STAND

‘ addmg tthe end the, followmg
R R () RIOR "STATE. ACTIONS ——Subsectlons (b) and (¢} of thls
ST g sectlon shall not apply to the standard established by paragraph
R (14). ‘of section 111(d) in the case of any electrxc utlhty in a State.
- if, befor the enactment of this subsection— -
(1) the State has.impleniented for such utlhty the standard
icerned (or & comparable standard);
- 14 42) the State re%ulatory authorrty for such State or rel-
" éyant nonregulated ele

- rable standard) for such utxhty w1th1n the prev10us 3
el years or

“(3) the State legmlature has voted on the 1mplementatlon ;

.o+ of such standard (or a comparable standard) for such utlhty
; within the previous 3 years.’
(2) CROSS REFERENCE. —Sectlon 124 of such Act (16 U.8.C.
', 2634) is amended by adding the following at the end thereof:
“ " “In the case of the :standard estabhsheg by paragraph (14)
-+ of section 111(d), the reference contained in this subsection.
to the date of enactment of this'’Act shall be deemed to be
1 reference to the date ‘of enactment of such paragraph (14) "

SEC. 1253. COGENERATION AND SMALL POWER PRODUCTION PUR
o CHASE AND SALE REQUIREMENTS

(a) TERMINATION OF MANDATORY PURCHASE AND SALE REQUIRE-
MENTS —Section 210 of the Public Utility Regulatory Policies Act
of 1978 (16 U S. C 824a—3) i8 amended by adding at the end the
following: - :

“(m). TERMINATION or MANDATORY PURCHASE AND SALE
REQUIREMENTS.— -

“(1) OBLIGATION TO PURCHASE —After the date of enact-
ment of this subsection, no electric utility shall be required
to enter into a new contract or obligation to purchase electric

" energy from a .qualifying cogeneration facility or a qualifying’

small’ power production facility under this section if the
Commission- finds that the qualifying cogeneration facility or
qualifying small power. production facility has nondlscrlm-
inatory access to—

“(A)(i) independently admlmstered auctlon based day
P

ahead -and real time wholesale markets for the sale of
electric energy; and (ii) wholesale markets for long-term
sales of capacity and electric energy; or

tric utility has conducted a proceeding
orisider implementation of thé standard concerned (or a:
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NOTE: Where 1t is feaslble, ) s (hendnote) will be released, as is

beinig ‘dorie in ¢onngctior with! 1Y the‘ time thie opinion is issued,
The syllabus constitittas no part opinion, of the Court but has been
prepared by the Reporter of Da sions for the convénience of the’ reader-
See Umted Slateav etmzt T»m, "mber Co 2000.8. 321 337.

SUPREME COURT OF THE UNITED STATES o

Syllabus

CARPENTER v -UNITED STATES

CERTIORARI TO THE UNITED STA’I‘ES COURT OF APPEALS FOR
THE SIXTH CIRCUIT

No 16—402 Argued November 29, 2017——Declded June 22 0‘1'8

Cell phones perform thelr w1de and growmg vamety of functmns by con--
tinuously ¢onn ing to & set of radio antennas called ‘cell sites.”
Each t',lme a phone conneots toa oe]l sxte 1t generates a tlme-stamped

prosecutors'were granted court orders to obt‘ain thee
hone records un er the Stored Commumcatwns Act

ment ~The Dlstrlct Court’ demed the motion, and prosecutors used-_
5 ‘ the records at trial to show that Carpenter's phone was near four of
P . the robbery locations at the time those robberiés occurred, Carpen= .
i, - : . ter was conv1cted The Sixth Circuit affirimed, holchng that Carpen:
b L : ter lacked a ‘reasonable expectation of privacy in the Tocation infor: ]
: e 'matlon collected by the FBI because he had shared that 1nformat:1on, B
w1th his wn'eless carriers: : ) e

Held:. ' ;
- R 1. The Government's acqulsltlon of Carpenters cell-sxte recorcLef
o S was a Fourth Amendment search. Pp. 4-18, ’
(a) The Fourth Ammendment protects not ‘only property mterestsi
but certam expectations of privacy as well. Katz v. United States, 389°
U. 8. 847, 351. Thus, when an individual “seeks to preserve some-
thing as private,” and his expectation of privacy is “one that society is:

/26
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2 . .CAR’fRENfrERfé.‘UNITED STATES

ang:

' informed by historical understandmgs “of what was deemed an un-
o reasonable search and seizure when [the Fourth Amendment] was
E adopted” Carroll v. United Slates, 267 U. S. 132, 149. These Found-
: ing-ere understanchngs continue to inform this Court when applymg,
the Fourth Amendment to innovations in surveﬂlance tools. See eg.,

Kyllov. United States, 533 U. S 27. Pp 4-T.
(b) The digital data at 1ssue-—personal location mformanon
! maintained by a third party-—does not fit neatly under emstmg prec-
- ‘edents but liés at the. intersection of two lines of cases. One set ad-:
dresses a person's expect""’tlon of pnvacy m his physmal locamon and
moveinents. See, e
tlces concludmg t!

Given the umque nature of cell-sme records, thls:
_tend Snuth and Mtller to cover them Pp. 10-18

reasonable expectamon of | pnvacy in the whole of thelrf
ements Allowing government access t6 cell-site rec-
qul for many Amancans the * pmvacxes of h.fe,' " Rtley v..

cles of most w1reless carriers. The. Govemment contends that CSLI
‘data is less” precise than GPS information, but it thought the data ac-
‘curate enough here. to highlight it during closing argument in Car-
penters trial, At any rate, the rule the Court adopts “must take acr
count of miore sophlstlcated systems that, are already in use or in




educed expectation of pnvacy in mformatmn knowmgly'
Wi nother Smith and Miller, however, did: not rely solely’
ct f hanng They also cons1dered “the nature of the parmc-:

cunty cameras, does not address othér business rec--
incidentally reveal location information; and does not.
collection téchniques mvolvmg forelgn affairs or na-
Pp 17—18

ursuant to a court order under the Stored Communi-
hich required the Governiment to show “reasonable
ieving that the records were “relevant and material to
stigation.” 18 U. S, C. §2703(d) That showmg falls:
; probable cause requn‘ed for a warrant Consequent-

/28
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,generally need a’ warrant to ‘access
s—e.g, emgent clrcumstances-—may»

'support 8 W antless searéh‘.._Pp 18—22
819 F. 8d 880 reversed and remanded

ROBERTS. C J dehvered the opinion of the Court in whlch GINg-

BURG, BREYER, SOTOMAYOR and KAGaN, JJ. Jomed KENNEDY, J ., filed &
dissenting opinion, in whlch THOMAS and ALITO JJ. Jomed THOMAS J;

filed a dissenting opinion. ALITO, J;, filed a chssentmg opinion, in which
THOMAS J, Jomed GORSUCH J, ﬁled 8 dlssentmg opnnon




 Defendant-Appelce.

Northern D15tr1ct of Illincns, Eastem Dmsion S
No 11 C9299 - ]'ohn A Lee, ]udge oL

'

" ARGuED M}}ilélff 27;‘2918 - DECIbEﬁAQéUST 16,2018

Before WOOD Chzef ]udge, and BAUER and KANNE Czrcuzt'

] udges

data at ﬁfteen—mmule mtervals It then stores'the data for up

to three years. This case presents the question whether Naper--
ville’s collection of this data is reasonable tinder the Fourth

Plaintiff- Appellant,

KANNE Ctrcuzt ] udge The Clty of Napervﬂle owns and op-
erates a public uhhty that prov1des electr1c1ty to the city’s res-
1dents The ut111ty collects residents” energy-consumption

/30




The Amen 2
a51de funds to~

energy meters w1th d1g1tal smart meters

~ -This data reveals mformatlon about the happemngs 1nsxde%
a hom' That is vb,",cause md1v1dual appl_ances have dlstmct:
energy-consumptlon pattems or “load: 51gnatures Ramyar‘

Rash’ d Moha;"_el._ ef al,, A Survey on Advanced Metermg Infra-

structure, 63 Int’] J. Electr1cal Power & Energy Systems 473,

478 (2014) A refngerator, for mstance, .draws power differ-

ently thar\ a telev1sron, resplrator, or indoor grow llght By
comparmg 10ng1tud1nal energy-consumption data against a.

growirg hbrary of apphance load 81gnatures, researchers can
predlct the apphances that are present in a home and when

‘those appliarices are used. See id.; A. Prudenzi, A Neuron Nets

Based Procedure for Identzfymg Domestic Appliances Pattern-of-

No 16-3766 -

recelve $11 m11110n to update its own grld A_ 5 part of these.;
upgrades, Napervﬂle began replacmg its resmlentlal analog.j




' used to analyze that data

Whrle some c1t1es have allowed resrdents to .decide
whether to adopt smarf meters, Napervrlle s resrdents have
little choice. If they want electncrty in their homes, they must
buy it from the c1ty s pubhc utility. And they canriot opt out:
‘of the smart-meter program 1 The meters the city 1nstalled col-
lect resrdents energy-usage data at f1fteen—m1nute 1ntervals
Napervrlle then stores the data for up to three years '

Napervrlle Smart Meter Awareness (”Smart Meter Aware- :

ness ), a group of concerned crtlzens, sued,Napervrlle over:

e | the smart—meter program It alleges that Naperville’s smart
eal ‘intimate personal detarls of the City’s electrrc a

3 & suc ' "as when,people are home and when the home

under the Fourth Amendment of the U S Constltutron as well '

1 Residents may fequest that Naperville replace their analog meters
with ”noh-wi"reless smart metets. But these alternatives are siiart meters
with wireless transmrssron disabled. They collect equally rich data. The
drfference is that the data must be manually retrieved. (R 117 at 3.)

>'data.is collected and the sophrstxcatron of the toolsr _

/32

W



that requesta It reasoned that amendmg the complamt WOU].d‘Z
be fuitile becatise even the proposed third amended complamt.
had not plausrbly alleged a Fourth. Amendment violation or a
violation of the Illihois Constitution: Smart Meter Awareness
'appealed Because the district court denied leave to amend on
futility grounds, we apply the legal sufﬁcrency standard of.
Rule 12(b)(6) de novo to determme if the proposed amended.
complamt falls to state a c1a1m See, e. ¥ Gen;‘, Elec. Capztal Corp.
'v Lease Resolutzon Corp 128 F 3d 1074 1085‘ (7th Cir.. 1997)

I :.ANALYSIS

The Fourth'Amendment of the U S Constltutron protects‘
[he: eto be secure in their persons, houses,-

zures ” Slmrlarly, Art1 ‘e L § 6 of the Illm01s Cons‘ututron af-
| fords peo 'le;”the rrght to be Secure in thelr persons, houses,

' papers and other possesswns agamst unreasonable searches, °

 seizutes, mvas1ons of prrvacy or mterceptrons of commuruca-’
tlons by eavesdroppmg devrces or other means;” h

We can resolve both the state and federal constrtutlonal |

cla1ms by answermg the followmg two questlons 3 First, has

2 Smart Meter Awareness challenged the smart-meter program on a.

number of other grounds that are not relevant to this appeal.

3 The Illmois Supreme Court apphes a limited lockstep approach
when mterpretmg cognate provrsrons of [the Illmoxs] and federal consti-
tutions.” See, e. & City of Chicago v. Aléxander, 89 N.E.3d 707, 713 (1lL: 2017)

No. 16-3766: |

Tst nreasonable searches and sei-
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'Constrtutron Th s search however, is reasonable 4

A, ,The‘collectzon of smart-meter data ut ﬁfteen mmute mtervals? _

constz itites d search.

”At the [Fourth Amendment’ s] very core stands the r1ght§
of a man to retreat into his own home and there be free from
unreasonable government 1ntru31on Szlverman v, Unzted.;,
Statés, 365 U.S. 505, 511 (1961). This protec:tron, though previ-.
. encompasses? ‘

ously t1ed to common—law trespass, no'”

AT
,‘r,. n

in ,"provrsxon in the Fedelal Constr--*_.
star ces_ See Caballes, 851 N.E.2d at;

sohzes rts claun under Arhcle I § 6 of Illmors Constxtutlon

4 Smart Meter Awareness also dalms that smart meters are an mva-;

sion of prlvacy under Artrcle I, §6 of the Illmors Constltutlon It's certamly
possrble that this is the case. But the Illinois Supreme Court conducts rea:

onableness balancmg for the invasion of privacy under the same frame-
work as searches uridér the Fourth Arendiment. It re Maj y 1991 Will Cti .
Grand Jur y, 604 N.E2d 929, 934-35 (Ill 1992) Even were we to find that
the data collection was an invasion of privacy as well as a seatch, our rea-
sonableness analysis for both claims would be the saine. We therefore de-:

cline to conduct the additional analysns
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’-'y"ef’ér;thre' sophisﬁ;
Prlvacy guaranteeds

| 'by the Fourth Amendme ‘It"’ 4Id | at 34 .

”Where the Government uses a devrce that is not in

general pubhc use, to ext lore detarls of the home that would'?.

previously have been unknowable wrthout physrcal intru-

sion, the survelllan e is-a ‘search.”” Id. at 40. Thrs protectlon._. '
remaiis in force even when the enhancements do.not allow '
the government to hterally peer into the home In K JIZO, for
, agmg was rela-

1nstance, the mtrusron‘by way. of thermal i
t1ve1y crude it sho v,ed that ”the roof over the | garage and a

when people are home, when people are away, when peoplei._
sleep and eat, what types of apphances are in the horne, and
when those apphances are used 5(R. 102- 1at 14 ) By contrast 1,

5 Smait Meter AWareness directed the court to dcademic studies:
demonstratmg the reveahng nature of smart-meter data collected at fif-:
teen-minute intervals, see, e.g., Ramyar Rashed Mohassel et al,, supra at.

smle wall of [a] hon e were relatrvely hot compared to the rest?



| NO -15f3756'

_‘,,eth'ng in the home was‘emlt-
”(m the form of heat)

bservers of smart meter data must make

: some 1nferen es to conclude, for mstance, that an occupant is
showenng, Of eatmg, or sleepmg But Kyllo re]ected the “ex=
traordmary assertion that anythmg learned through an infer-
ence’ cannot be a search " 1d. at 36 (quotmg id. at 44 (Stevens,-f
J., dlssentlng)) What's more, the data collected by Napervﬂle..
can be used to draw the exact mference that troubled the
.Court in Kyllo There, law enforcement ”concluded that [a
home’s occupant] was usmg hahde hghts to grow maruuana‘
in his house” based on an excessive amount of energy commg;
from the home {Id at 30 Here too, law enforcement could con-.
. _ clude that an o cupant was usmg grow hghts from 1ncred1bly‘
o ,'hlg meterreadmgs, partrcularly if the power was drawn at

- odd hotrs. In act the _Adat v collected by Napervﬂle could,

- provéeven 'more mtruswe By analyzmg the’ energy con-:’
su pnon_'of a home over t1me in concert with apphance load,

pro es’ for grow hghts, Napervﬂle law enforcement could -
conclude that a re51dent was usmg the hghts with more

B .'confldence than those usmg thermal imaging could ever hope;

for ‘With. 11tt1e effort they could conduct thrs analy51s for
many homes over many years.

Under K Jllo, however, even an extremely invasive tech—
_ nology can evade the warrant requlrement if itis “in general

public use ’ Id. at 40. Whlle more and more energy providers:

are enc_ouragmg (or in thlzsvc‘as‘e forcmg) their customers to

o

478; A. Prudenzi, supra, and to commercially available products that can

1dent1fy what apphances are used in a home and when they are used based

on start-meter data: See Disaggregation, Ecotagxous https://www.eco-
tagious. com/dxsaggregatlon/ (last visited July 25, 2018).
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' ‘mart meters, the meters are not yet

) E re unclear—-smce Kj ﬂlO the Su-
preme Court has offered little gurdance But Kyllo itself sug-
'gests that the use of technology is not a search when the tech-

nology is both widely avarlable and routmely used by the .

general pubhc See id. at 39 n 6 (quoting, Calzforma . Czraolo,

476 U.S. 207, 215 (1986) (”In an age where pnvate and com:=’
mercial fhght in the public arrways is routine, itis unreason—-
able for reSpondent to expect that his marijuana plants were
constrtutronally protected from being observed with the na-
ked eye from an altitude of 1 000 feet. ”)) Smart meters, by
¢ontrast, have beén adopted only bya portlon ofa hrghly spe- '

c1ahzed 1ndustry

The ever- acceleratmg pace of technologlcal developrnentf
o ;carrles serious pr1vacy 1rnpl1catrons Smart meters are no ex-
ceptron Thelr data, even when collected at f1fteen mmute in-
tervals, reveals detalls about the home that' would be other- 3
wise unavailable to ‘government ofﬁcrals with a phys1cal}
search Napervrlle therefore “searches” its resrdents homes

when it collects this data S

_ Before contmumg, we address one wrmkle to the search; »
analysis. Naperv1lle argues that the thlrd-party doctrifie ren-:

ders the Fourth Amendment’ s protections irrelevant here.

Under that doctrme, a person surrenders her expectauon of
prrvacy in 1nformat10n by voluntarily sharing it with a third
party. See Carpenter v. United States, 138 S. Ct. 2206, 2216 (2018)-
(c1t1ng Smith v. Marylund 442 U.S. 735, 743-744 (1979) and.
United States v. Miller, 425U.S. 435, 443 (1976)) Thus, when a:
government authority gathers the information from the third

No. 16-3766_1

thrs class To be sure, the exact

/37



No. 16:3766

termg into a voluntary relatlonshlp to purchase electr1c1ty
from the c1ty S

ThlS argument is unpersuaswe As a threshold matter,,_

_Smart Meter Awareness challenges the collectlon of the data

by Napervrlle s pubhc ut111ty There is no third party mvolved-

in the exchange.6 Moreover, were we to assume that Naper-

ville’s public ut111ty was a third party, the doctrine would still
_provrde Naperville no refuge The third-party doctrme rests
| “the notion that an. 1nd1v1dua1 has a reduced expectatxon

.of pr1vacy in 1nformat10n knowmgly shared wrth another.”

Carpenter, 138 S Ct. at 2219. But in this context a ch01ce to
share data 1mposed by flat is ho ch01ce at all If a person does
not—in any meamngful serise— voluntarlly assume the r1sk"'
of turnmg over a comprehensrve dossier of physmal move-

ments by choosmg to use a cell phone, Carpenter, 138 S. Ct.

at 2220 (quotmg szth 442 U S. at 745) it also goes that a
home occupant does’ not assume the risk of near constant .
monltormg by choosmg to have electr1c1ty in her hdme. We

therefore doubt that szth and leler extend this far

6 This alone renders Naperville's reference to the Eighth Circuit's de-

cision, United States v. McIntyre, 646 F.3d 1107 (8th Cir. 2011), itrelevant,
Whereas here residents contest the utility’s initial collection of the data,
McInttye challenged law enforcement's subsequent warrantless collectlon
of traditional meter readings from the utility.
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B. The vdata collectzon isg reasonable search

Thaﬂtf 1 collectlon{constltutes a search does not end
our mqurry Indeed' ”[t]he touchstone of the Fourth Amend-
ment is reasonableness ¢ Florzda v. Jimeno, 500 U S 248 250
(1991) ‘Thus, if Napervrlle s search is reasonable, it’ may col-
lect the data wrthout a warrant Since these searches are not
performed as part of a crrmmal mvestrgatlon, see Riley y v. Cali-
fornia, 134 S Ct. 2473, 2482 (2014), we can turn 1mmed1ately to
an assessment of whether they are reasonable,‘ “by balancmg
its inttusion on the 1nd1v1dual’s Fourth Amendment | interests
against its promotron of legitimate government mterests

Hiibel v. Sixth ]udzczal Dist. Court, 542 U.S. 177, 187-88 (2004)

(quotmg Delaware v. Prouse, 440 U.S. 648, 654 (1979)) Alt—
hough in th1s case, our balancrng begms w1th the presump-

thl’l that thrs warrantless search is unreasonable, see Kyllo 533

| '_U S. at 40, Naperv1lle s smart—meter ordmance overcomes thlS
presumptron ‘

| Re51dents certamly have a prrvacy 1ntergst in therr energy— '
consumptlon data. But its collectron——even if routine and fre-
quent—rs far less mvasrve “than the prototyprcal Fourth:
Amendment search of a home, Crrtrcally, Naperv1lle ¢onducts’
the search with no prosecutonal intent. Employees of the
c1ty s publlc utlhty —not law enforcement——collect and re-

v1ew the data.

In Camum V. Mumczpal Court, the Supreme Court noted
N that this consideration lessens an individual’s privacy inter-
est. 387 U.S. 523, 530 (1967) And though the Court held that
a warrantless, admrmstratlve, home mspectlon vrolated the:
Fourth Amendment i in that case, it did so based on concerns;

largely absent from th1s one. Id at 530-31. Indeed, unlike the

search in Camara, Naperv1lle s data collection reveals detarls

No. 16-3766
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NaperVill : And Napervﬂle s amended ”Smart Grid Cus-
torer Bill of Rrghts” clarifies that the c1ty s public utlhty will
‘not provrde customer data to th1rd parties, 1nclud1ng law en-
| forcement w1thout a warrant or court order. Thus, the prr-l
v vacy mterest at stake here is yet more 11m1ted than that at is- -

sue m Camara

_ Of course, everl a lessened prrvacy mterest must be‘
welghed agamst the government’s interest in the data collec:
tion. That interest is substantial in thls case, Indeed the mod--

ernlzatron of the electrlcal grld is a prrorrty for both Naper-

v vrlle, R. 120 1, Smart Meter Agreement between Napervrlle'f_
“‘and the Department of Energy), and the Federal Government, . -

~ see Smart Grzd Federal Energy Regulatory Commission (Apr
21, 2016) https /fwww., ferc. gov/mdustnes/electr1c/mdus—
act/smart—gnd asp S ~

Smart meters play a cruc1al role'in this transition. See id.
For mstance, they allow” utilities to restore service more
qulckly when power goes out prec1sely because they provide
| energy~consumpt10n data at regular intervals. See, e.g., Noelia
Urlbe-Perez et al,, State of the Art and Trends Review of Smart
Metermg in Electrzczty Grids, 6 Apphed Sci., no. 3, 2016, at 68,

82. The meters also permit utilities to offer time-based pricing,-

an innovation which reduces strain on the grid by encourag-

11,




s to shlft usage away from peak demand peri-
dertlon, sm’ rt meters reduce utilities’ labor costs
me visits are needed less frequently 1d.

W1th these benefrts stacked together, the government $in-
terest in smart meters is significant. Smart meters allow utili-
ties to reduce costs, provide cheaper power to consumers, en-
courage energy efficiency, and increase grld stablhty We

hold that these interests rerider the c1ty § search reasonable,

where the search is unrelated to law enforcement is mini-
mally mvasrve, and presents httle risk of corollary crrrrunali
consequences - B

We cautron, however, that our holdmg depends on the

partrcular c1rcumstances of thlS ¢case. Were a city to collect the’

data at shorter 1ntervals, our conclusron could change Like-
wrse, our conclusmn mlght change if the data was more easily

'accesmble to law enforcement or other c1ty off1c1als outsrde
the utrlrty . '

III_f.._ CONCLUSION

Napervrlle could have av01ded thrs controversy and

may still avoid future uncertamty-—-by grvmg its resrdents a
'genume opportumty to consent to the installation of smart

meters, as many other utlhtles have, Nonetheless, Naper-
ville’s warrantless collectlon of its resrdents energy-con-
sumptron data surv1ves our review in thrs case.

‘Even when set to collect readmgs at ﬁfteen—mmute inter-

vals, sthart meters provrde Napervrlle rich data. Accepting
Smart Meter Awareness’s well-pled allegatlons as true, this

collection constitutes a search. But because of the significant

| No 16-3766‘ _
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