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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Appeals Court Clerk:
Attached please find the following:

1. A copy of our letter to The Honorable Jenny Abbott Kitchings.

2. A copy of our check in the amount of $250.00 for the filing fee.

3. A copy of the Notice of Appeal along with copies of all Orders being appealed. (this has also
been filed with the Horry County Common Pleas Court)

4. A copy of the Proof of Service on all counsel of record as well as the Horry County Common
Pleas Court.

The letter and our check in the amount of $250.00 are being mailed via US Mail, postage prepaid,
today.

Thank you.

Mari Evans
Bellamy, Rutenberg, Copeland, Epps,
Gravely & Bowers, P.A.
1000 29th Avenue North
% Myrtle Beach, SC 29577
THE B - Direct Dial: (843) 282-5342
I: ].. LA MY Fax: (843) 448-3022

LAW FIRM www.Bellamyl.aw.com

The information in this email is confidential, may be legally privileged, and is solely for the intended recipient. Access to this email by
anyone else is unauthorized. If you are not the intended recipient, any disclosure, copy, distribution, or any action taken or omitted to be
taken in reliance on it is prohibited and may be unlawful. This communication is from a debt collector, and any information obtained will
be used to affect collection of the debt.
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October 27, 2022

Via Electronic & U.S. Mail

The Honorable Jenny Abbott Kitchings

Clerk of Court

South Carolina Court of Appeals

PO Box 11629

Columbia, SC 29211

BENJAMIN A. BAROODY * **
PHILLIP H. ALBERGOTTI* **
HAYES K. STANTON © **
KARA J. KEITH *¥

HOLLY M. LUSK

LAUREN BREARLEY BENTON
JON CRAIG HOWELL, JR.
ZACHARY J. CROWL**
DYLAN B. BAGNAL

RETIRED:

JOHN K. RUTENBERG (1939-2012)
JOHN E. COPELAND

CLAUDE M. EPPS, JR.

DAVID R. GRAVELY

JILL F. GRIFFITH

BRADLEY D. KING

RE: Frederick E. Brown, Charles O. Pakosta, Conrad A. Calvano, Gayle N. Scott and Philip D.

Cox, individually and derivatively on behalf of Myrtle Beach Resort Homeowners’
Association, Inc. and on behalf of all other similarly situated Co-Owners, and Lori
Niedzwiecki and Robert S. Rosencrans, individually and derivatively on behalf of the
Myrtle Beach Resort Homeowners’ Association, Inc. for its right and benefit vs. Jeffrey L.
Richardson and Nancy L. Moore, individually and as current members of the Board of
Directors for Myrtle Beach Resort Homeowners’ Association, Inc., and Peter A.
Grusauskas and Jim Perkins, individually and as former members of the Board of Directors
for Myrtle Beach Resort Homeowners’ Association, Inc.

Civil Action Number: 2018-CP-26-03173

Dear Judge Kitchings:

Enclosed please find the following documents for filing:

The Notice of Appeal on the Respondents, Horry County Clerk of Court and all other
counsel of record;

The Order of the Honorable R. Markley Dennis, Jr., Granting Defendants’ Motion for
Partial Summary Judgment and Denying Plaintiffs’ Motion for Summary Judgment dated
and received written notice of its filing via electronic mail on January 10, 2022.

The Order of the Honorable William H. Seals, Jr., Denying Plaintiffs’ Motion to
Reconsider dated October 4, 2022 and received written notice of its filing on October 5,
2022, via electronic mail.





4. Our company check for the filing fee in the amount of $250.00.

Sincerely,

[s/ Howell V. Bellamy, 111

Howell V. Bellamy, I1I, SC Bar # 66575
BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.
hbellamyiii@bellamylaw.com

P.O. Box 357

Myrtle Beach, SC 29578

(843) 448-2400

[s/ Charles B. Jordan, Jr., Esquire

The Pearce Law Group, PC, (Bar #: 11708)
cjordan@pearcelawgroup.com

1314 Professional Drive

Myrtle Beach, SC 29577

(843) 839-3210 Ext 103

Counsel for Appellant
Other Counsel of Record:

Robert Bruce Wallace, Esquire

Andrew A. Mathias, Esquire

Nexsen Pruet, LLC

205 Kin Street, Suite 400

Charleston, SC 29401

BWallace@nexsenpruet.com

AMathias@nexsenpruet.com

Attorneys for Respondents Jeffrey L. Richardson, Nancy L. Moore, Peter A. Grusauskas and Jim
Perkins

Nicholas James Rivera, Esquire

PO Box 993

Charleston, SC 29402

NRivera@ycrlaw.com

Attorneys for Myrtle Beach Resort Homeowners’ Association, Inc.

Robert E. Lee, Esquire

PO Box 1096

Marion, SC 29571

rel@rellawfirm.com

Attorneys for Myrtle Beach Resorts Homeowners’ Association, Inc.

Myrtle Beach, SC
October 26, 2022






THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM Horry COUNTY
Court of Common Pleas

Honorable R. Markley Dennis, Jr., Circuit Court Judge

Honorable William H. Seals, Jr., Circuit Court Judge

Case No. 2018-CP-26-03173

Frederick E. Brown, Charles O. Pakosta, Conrad A. Calvano, Gayle N. Scott and Philip D. Cox,
individually and derivatively on behalf of Myrtle Beach Resort Homeowners’ Association, Inc.
and on behalf of all other similarly situated Co-Owners, and Lori Niedzwiecki and Robert S.
Rosencrans, individually and derivatively on behalf of the Myrtle Beach Resort Homeowners’
Association, Inc. for its right and benefit ... Appellants

V.

Jeffrey L. Richardson and Nancy L. Moore, individually and as current members of the Board of
Directors for Myrtle Beach Resort Homeowners’ Association, Inc., and Peter A. Grusauskas and
Jim Perkins, individually and as former members of the Board of Directors for Myrtle Beach
Resort Homeowners’ Association, INC., ......oo.vvviiiiiiiiiii e Respondents.

NOTICE OF APPEAL

YOU WILL PLESE TAKE NOTICE THAT the Appellants, Frederick E. Brown,
Charles O. Pakosta, Conrad A. Calvano, Gayle N. Scott and Philip D. Cox, individually and
derivatively on behalf of Myrtle Beach Resort Homeowners’ Association, Inc. and on behalf of all
other similarly situated Co-Owners, and Lori Niedzwiecki and Robert S. Rosencrans, individually
and derivatively on behalf of the Myrtle Beach Resort Homeowners’ Association, Inc., hereby
appeal the following Orders of the Circuit Court:

1. The Order of the Honorable R. Markley Dennis, Jr., Granting Defendants’ Motion for
Partial Summary Judgment and Denying Plaintiffs’ Motion for Summary Judgment dated
and received written notice of its filing via electronic mail on January 10, 2022.

2. The Order of the Honorable William H. Seals, Jr., Denying Plaintiffs’ Motion to

Reconsider dated October 4, 2022 and received written notice of its filing on October 5,
2022, via electronic mail.
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/s/ Howell V. Bellamy, |11

Howell V. Bellamy, III, (SC Bar # 66575)
BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.
hbellamyiii@bellamylaw.com

P.O. Box 357

Myrtle Beach, SC 29578

(843) 448-2400

/s/ Charles B. Jordan, Jr., Esquire

The Pearce Law Group, PC, (Bar #: 11708)
cjordan@pearcelawgroup.com

1314 Professional Drive

Myrtle Beach, SC 29577

(843) 839-3210 Ext 103

Counsel for Appellants
Other Counsel of Record:

Robert Bruce Wallace, Esquire

Andrew A. Mathias, Esquire

Nexsen Pruet, LLC

205 Kin Street, Suite 400

Charleston, SC 29401

BWallace@nexsenpruet.com

AMathias@nexsenpruet.com

Attorneys for Respondents Jeffrey L. Richardson, Nancy L. Moore, Peter A. Grusauskas and Jim
Perkins

Nicholas James Rivera, Esquire

PO Box 993

Charleston, SC 29402

NRivera@ycrlaw.com

Attorneys for Myrtle Beach Resort Homeowners’ Association, Inc.

Robert E. Lee, Esquire

PO Box 1096

Marion, SC 29571

rel@rellawfirm.com

Attorneys for Myrtle Beach Resorts Homeowners’ Association, Inc.

Myrtle Beach, SC
October 27, 2022
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM Horry COUNTY
Court of Common Pleas

Honorable R. Markley Dennis, Jr., Circuit Court Judge
Honorable William H. Seals, Jr., Circuit Court Judge

Case No. 2018-CP-26-03173

Frederick E. Brown, Charles O. Pakosta, Conrad A. Calvano, Gayle N. Scott and Philip D. Cox,
individually and derivatively on behalf of Myrtle Beach Resort Homeowners’ Association, Inc.
and on behalf of all other similarly situated Co-Owners, and Lori Niedzwiecki and Robert S.
Rosencrans, individually and derivatively on behalf of the Myrtle Beach Resort Homeowners’
Association, Inc. for its right and benefit ... Appellants

Jeffrey L. Richardson and Nancy L. Moore, individually and as current members of the Board of
Directors for Myrtle Beach Resort Homeowners’ Association, Inc., and Peter A. Grusauskas and
Jim Perkins, individually and as former members of the Board of Directors for Myrtle Beach

Resort Homeowners’ Association, INC., ......oouvvviiiiiiiiiii e Respondents.

PROOF OF SERVICE

I certify that I have served a copy of the Notice of Appeal on the Clerk of Court for Horry
County, by electronically filing a copy on October 27, 2022.

/s/ Howell V. Bellamy, |11

Howell V. Bellamy, III, (SC Bar # 66575)
BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.
hbellamyiii@bellamylaw.com

P.O. Box 357

Myrtle Beach, SC 29578

(843) 448-2400
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[s/ Charles B. Jordan, Jr., Esquire

The Pearce Law Group, PC, (Bar #: 11708)
cjordan@pearcelawgropu.com

1314 Professional Drive

Myrtle Beach, SC 29577

(843) 839-3210 Ext 103

Counsel for Appellants

Other Counsel of Record:

Robert Bruce Wallace, Esquire

Andrew A. Mathias, Esquire

Nexsen Pruet, LLC

205 Kin Street, Suite 400

Charleston, SC 29401

BWallace@nexsenpruet.com

AMathias@nexsenpruet.com

Attorneys for Respondents Jeffrey L. Richardson, Nancy L. Moore, Peter A. Grusauskas and Jim
Perkins

Nicholas James Rivera, Esquire

PO Box 993

Charleston, SC 29402

NRivera@ycrlaw.com

Attorneys for Myrtle Beach Resort Homeowners’ Association, Inc.

Robert E. Lee, Esquire

PO Box 1096

Marion, SC 29571

rel@rellawfirm.com

Attorneys for Myrtle Beach Resorts Homeowners’ Association, Inc.

Myrtle Beach, South Carolina
October 27, 2022
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

FREDERICK E. BROWN, et al., CIVIL CASE NO. 2018-CP-26-03173
Plaintiffs,
VS.
JEFFERY L. RICHARDSON, et al., ORDER DENYING PLAINTIFES®
Defendants. MOTION TO RECONSIDER,

ALTER, OR AMEND
and

MYRTLE BEACH RESORT
HOMEOWNERS’ ASSOCIATION, INC.,

Nominal Defendant.

This matter comes before the Court on Plaintiffs’ Motion to Reconsider, Alter, or
Amend the Court’s Order Granting Defendants’ Motion for Summary Judgment and Also
Denying Plaintiffs’ Motions for Summary Judgment filed January 18, 2022.1  Defendants
filed a Memorandum in Opposition on March 17, 2022. Plaintiffs filed a Reply
Memorandum on March 21, 2022. Pursuant to the South Carolina Supreme Court’s
Administrative Order dated January 28, 20222, the undersigned determined that a hearing
on the Motion is unnecessary because the Motion may readily be decided without further
input from the lawyers. The Motion is now ripe for adjudication.

The Court has considered all of the arguments raised in Plaintiffs’ Motion and
supporting Memoranda. For the reasons stated herein, the Court denies the Motion.

PROCEDURAL POSTURE

Plaintiffs’ Motion to Reconsider dates back to their initial Motion for Summary

Judgment filed March 24, 2020. Plaintiffs filed a memorandum in support of their motion

1 Plaintiffs filed an Amended Motion and Memorandum January 20, 2022.
2 Supreme Court Order No. 2022-01-28-01.
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on April 30, 2021. Defendants filed their motion for partial summary judgment March 22,
2021, and their memorandum in support on April 28, 2022. The Court conducted a
hearing May 4, 2021, and issued a written Order dated January 10, 2022 granting partial
summary judgment to Defendants. Plaintiffs filed the instant Motion to Reconsider on
January 18, 2022. Plaintiffs filed an amended Motion and Memorandum on January 20,
2022.

This action was previously assigned to the Honorable R. Markley Dennis, Jr. by
Order dated April 24, 2020. Judge Dennis heard the original motion for summary
judgment and entered the Order to which Plaintiffs’ Motion to Reconsider is addressed.
By email dated April 6, 2022, Judge Dennis communicated to all counsel of record his
decision to deny the Motion to Reconsider. Judge Dennis requested Defendants prepare
the Order, and counsel for Defendants submitted the proposed Order to Judge Dennis’
chambers by email dated April 7, 2022. Judge Dennis retired without issuing a written
Order on the Motion to Reconsider, and Court administration assigned this action to the
undersigned by Order dated August 26, 2022 for handling of all matters, including “all
pretrial motions and other matters pertaining to this case”.

DISCUSSION

1. The Court properly interpreted Section 4.1 of Article IV of the Declaration.
Plaintiffs argue the Court erred in interpreting the discretionary powers of Section 4.1.
The Court is not persuaded by Plaintiffs’ arguments in this regard. The language of
Section 4.1 clearly grants the Master Association Board additional powers that it may
employ in the management of the Master Association. Article Ill, Section 3.2 of the
Declaration states the Board shall act in accordance with the By-Laws. The language of

Article VIII, Section 8(e) of the Amended By-Laws does not require the Board to employ
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the powers set forth in Section 4.1. Rather, it requires the Board to exercise its discretion
in employing the powers set forth in Section 4.1, which necessarily entails the right not to
employ said powers.

2. Article XVIII of the Master Deeds does not persuade the Court to a different
conclusion. Plaintiffs argue that Article XVIII of the Master Deeds confirm that the Section
4.1 powers are mandatory. Article XVIII does not reference Section 4.1, but addresses
unit owners’ obligations to pay certain assessments to the Master Association for “Resort

” o«

Expenses” “as such exist from time to time.”

3. S.C. Code Ann. 88 27-31-160 and 240 do not mandate a different result.
Section 27-31-160 does not mandate an association’s board of directors do anything.
Rather, that section simply requires the By-Laws to include certain topics. Similarly,
section 27-31-240 does not require the board of directors to insure the property. It
actually requires the council of co-owners to insure the property. Under the Act, the term
“council of co-owners” means all owners who own an apartment in the building. See S.C.
Code Ann. § 27-31-20(d) and (e). In fact, the Act does not define, use, or mention the
term “board of directors.”

4, Sections 6.2 and 6.4 of the Declaration also do not suggest a different
result. The Court, in its prior order, harmonized the language of Section 4.1 with the other
relevant language of the Declaration.

5. The Court is unpersuaded by Plaintiffs’ argument regarding the Court’s
reconciliation of Section 8(e) of the Amended By-Laws and Section 4.1 of the Declaration.

The Court addressed this argument in its Order of January 10, 2022. The language of

these two sections is neither contradictory nor repugnant to each other.
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6. Even assuming the Board undertook to employ one or more of those powers
enumerated in Section 4.1, such assumption does not make those powers mandatory.
Rather, the employment of some or all of the powers over time demonstrates the
discretionary nature of such powers.

Having addressed all of the arguments posed by Plaintiffs, the Court denies the
Motion for Reconsideration. To the extent the Court has not addressed a specific
argument raised by Plaintiffs in this Order, the Court rejects each such argument and
denies Plaintiffs’ Motion to Reconsider.

AND IT IS SO ORDERED.

Electronic Signature on Following Page
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Horry Common Pleas

Case Caption: Frederick E Brown , plaintiff, et al VS Jeffery L Richardson,
defendant, et al
Case Number: 2018CP2603173

Type: Order/Other

IT ISSO ORDERED

< The Honorable William H. Seals Jr. #2157

Electronically signed on 2022-10-04 13:18:58 page 5 of 5

€.T€09¢dD8T0Z#3ASVYD - SY3T1d NOININOD - AHHOH - INV 6T:8 G0 190 ¢¢0¢ - d311d ATIVIOINOYLO3 13





		Procedural Posture

		discussion

		1. The Court properly interpreted Section 4.1 of Article IV of the Declaration.  Plaintiffs argue the Court erred in interpreting the discretionary powers of Section 4.1.  The Court is not persuaded by Plaintiffs’ arguments in this regard.  The langua...

		2. Article XVIII of the Master Deeds does not persuade the Court to a different conclusion.  Plaintiffs argue that Article XVIII of the Master Deeds confirm that the Section 4.1 powers are mandatory.  Article XVIII does not reference Section 4.1, but ...

		3. S.C. Code Ann. §§ 27-31-160 and 240 do not mandate a different result.  Section 27-31-160 does not mandate an association’s board of directors do anything.  Rather, that section simply requires the By-Laws to include certain topics.  Similarly, sec...

		4. Sections 6.2 and 6.4 of the Declaration also do not suggest a different result.  The Court, in its prior order, harmonized the language of Section 4.1 with the other relevant language of the Declaration.

		5. The Court is unpersuaded by Plaintiffs’ argument regarding the Court’s reconciliation of Section 8(e) of the Amended By-Laws and Section 4.1 of the Declaration.  The Court addressed this argument in its Order of January 10, 2022.  The language of t...

		6. Even assuming the Board undertook to employ one or more of those powers enumerated in Section 4.1, such assumption does not make those powers mandatory.  Rather, the employment of some or all of the powers over time demonstrates the discretionary n...




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

FREDERICK E. BROWN, et al., CIVIL CASE NO. 2018-CP-26-03173
Plaintiffs,
VS.
Defendants. MOTION FOR PARTIAL SUMMARY
d JUDGMENT AND DENYING
an PLAINTIFFS’ MOTION FOR
MYRTLE BEACH RESORT SUMMARY JUDGMENT
HOMEOWNERS’ ASSOCIATION, INC.,
Nominal Defendant.

This matter comes before the Court on the Motion for Summary Judgment filed by
Defendants Jeffery L. Richardson, Nancy L. Moore, Peter A. Grusauskas, and Jim
Perkins (“Defendants”), as well as Plaintiffs’ Motion for Summary Judgment. Defendants
request summary judgment on Plaintiffs’ Third Cause of Action for Declaratory Judgment.
Plaintiffs’ Third Cause of Action seeks a judgment of this Court declaring the language of
Section 4.1, Article IV of the Declaration of Covenants, Conditions and Restrictions for
the Myrtle Beach Resort Homeowners’ Association, Inc. (hereafter, the “Declaration”)
grants additional mandatory powers to the Board of Directors for the Myrtle Beach Resort

Homeowners’ Association, Inc. (hereafter, the “Master Association”, “Association”, or the
“‘Board”). The undersigned heard the Motion for Summary Judgment on May 4, 2021.
Charles Jordan and Howell Bellamy appeared for the Plaintiffs, and Bruce Wallace and

Clay Turner appeared for the Defendants. Nick Rivera and Robert Lee appeared for the

nominal Defendant Association. For the reasons set forth below, the Court grants
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summary judgment in favor of Defendants and declares that Section 4.1, Article IV merely

grants additional powers to the Board, but does not mandate their use by the Board.

Standard of Review

Both Plaintiffs and Defendants agree the third cause of action involves the
interpretation of a contract and, as such, constitutes an action at law. See Jacobs v.
Service Merchandise Co., 297 S.C. 123, 375 S.E.2d 1 (Ct.App.1988). A trial court may
determine summary judgment is appropriate "when the pleadings, depositions, answers
to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law.” Rule 56(c), SCRCP. “[T]o resist a motion for summary
judgment, the nonmoving party must come forward with specific facts showing genuine
issues necessitating trial. Once a party moving for summary judgment carries the initial
burden of showing an absence of evidentiary support for the nonmoving party’s case, the
nonmoving party may not simply rest on mere allegations or denials contained in the
pleadings.” Nationsbank v. Scott Farm, 320 S.C. 299, 303, 465 S.E.2d 98, 100 (Ct. App.

1995).

Discussion
The parties agree that the language of Section 4.1 of Article IV of the Declaration
is clear and unambiguous. Section 4.1, Article IV of the Declaration states in relevant
part:

4.1 The Association, acting through the Board of Directors,
shall also have the power to: (a) maintain all streets and roads
within the Property, including cleaning and periodic
resurfacing; (b) provide for all refuse collection (c ) obtain, for
the benefit of the Property, by purchase, lease or otherwise,
as deemed proper by the Board of Directors, cable or master
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television service and telephone service; (d) maintain the
oceanfront area; (e) grant easements, rights-of way or strips
of land, where necessary, for utilities, and sewer facilities and
other services over the Common Areas to service the
Property; (f) maintain such policy or policies of liability and fire
insurance with respect to property owned by the Association;
(g) employ or contract with a management company to
perform all - or any part of the duties and responsibilities of
the Association, including further duties and responsibilities
which may be delegated to the Association by the Individual
Condominium Associations and to equitably apportion
assessments of same; (h) install and maintain security
devices, detectors and communication facilities and contract
for employment of security services, guards and watchmen for
the project; (i) take such other reasonable action as the Board
shall deem advisable with respect to the Myrtle Beach Resort
for the benefit of the overall Property.

The parties also agree that the rules of construction for contracts apply to the resolution
of this Motion. “The cardinal rule of contract interpretation is to ascertain and give effect
to the intention of the parties.” Chan v. Thompson, 302 S.C. 285, 289, 395 S.E.2d 731,
734 (Ct.App.1990). “In determining the intention of the parties, a court first looks to the
language of the contract and if the language is clear and unambiguous, the language
alone determines the contract's force and effect.” Barnacle Broad., Inc. v. Baker Broad.,
Inc., 343 S.C. 140, 146-47, 538 S.E.2d 672, 675 (Ct. App. 2000). “The intention of the
parties is to be gathered from the whole scope and effect of the language used.” 1d., 343
S.C. at 147, 538 S.E.2d at 675, see Greenwood Mfg. Co. v. Worley, 222 S.C. 156, 71
S.E.2d 889 (1952). The Court will interpret documents to give effect to all of their
provisions, if practical. Reyhani v. Stone Creek Cove Condo. Il Horizontal Prop. Regime,
329 S.C. 206, 212, 494 S.E.2d 465, 468 (Ct. App. 1997).

The parties posit the question as follows — does the language of Section 4.1 of
Article IV create mandatory obligations for the Board to follow unerringly or merely grant

additional powers that the Board may exercise in their discretion? For the reasons set
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forth in the Defendants’ Memorandum of Law, and as explained below, the Court
concludes that the powers set forth in Section 4.1 are not mandatory obligations and
constitute only an additional grant of discretionary authority.

Under South Carolina law, “[c]ontract interpretation begins with the plain language
of the agreement.” Stevens Aviation, Inc. v. DynCorp Int'l LLC, 407 S.C. 407, 756 S.E.2d
148, 152 (2014) (citation omitted) (internal quotation marks omitted). Where the
contract's language is clear and unambiguous, the language alone determines its effect.
Schulmeyer v. State Farm Fire & Casualty Ins. Co., 353 S.C. 491, 579 S.E.2d 132, 134
(2003). Section 4.1 starts with “[tjhe Association, acting through the Board of Directors,
shall also have the power to ...” Thereafter, Section 4.1 enumerates several powers of
the Board. Plaintiffs ask the Court to ignore the words “also have to power to” and
determine that Section 4.1 mandates the Board exercise each of the enumerated powers,
without discretion or consideration. Defendants ask the Court to read the phrase “also
have the power to” in conjunction with the Declaration’s use of similar phrases to
determine Section 4.1 merely grants additional powers, which are discretionary in nature.

Other sections of the Declaration use similar but not identical language.
Specifically, Section 3.2 of Article 1ll, which appears immediately before section 4.1 in the
Declaration, states “[tlhis Board of Directors shall act in accordance with the By-Laws
which are attached hereto as Exhibit B.” Section 3.2 lacks the phrase “ha[s] the power
to”, demonstrating the Declarant’s intention to differentiate between mandatory and
discretionary authority for the Board. Similarly, Section 2.1 of Article Il of the Declaration
states the Association has “the power to grant and accept easements to and from any

private and public authority...”, which easements “may be granted or accepted by the
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Association...” (emphasis added). The language in Section 2.1 tracks the language of
Section 4.1(e), again indicating the Declarant’s intent to create discretionary powers for
the Board. The Court cannot interpret the language in 4.1 as mandatory where Section
2.1 clearly grants discretion in the use of one of those powers. To do as Plaintiffs’ contend
would ignore the language of section 2.1 completely. Moreover, Plaintiffs’ interpretation
ignores the phrase “shall also have the power to” in Section 4.1.
The By-Laws reinforce the Court’s conclusion. Section 8 of the By-Laws states in

relevant part:

Consistent with these By-Laws and applicable Declarations,

the Board shall: (a) transact all Association business ...; (b)

annually set a budget for the Association; (c) fix, impose, and

remit penalties for violations of these By-Laws and the rules

and regulations of the Association; (d) elect from the Board...

the President, Vice-President, Secretary and Treasurer; (e)

carry out all other duties and obligations imposed and

exercise all rights granted it by these By-Laws, the
Declaration, and the Act.

Both parties agree that section 3.2 of Article Il of the Declaration and Section 8 of the By-
Laws mandate certain Board actions. Conspicuously missing from both these sections,
however, is the phrase “also have the power to” as seen in Section 4.1, Article IV of the
Declaration.

Plaintiffs’ citation to subsection 8(e) of the By-Laws does not move the Court to a
different conclusion. That subsection states the Board “shall ... exercise all rights granted
it by these By-Laws, the Declaration and the Act.” Plaintiffs argue that “rights” are
equivalent to “powers”, such that the Board must exercise the powers set forth in Section
4.1. The Court concludes that subsection 8(e), read in conjunction with the By-Laws and
the Declaration as a whole, corroborates the discretion granted to Board in Section 4.1.

Again, when compared with other language in the Declaration and the By-Laws, the Court
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cannot reconcile the documents other than to conclude Section 4.1 grants additional
discretionary powers. Any other interpretation eviscerates Section 4.1(i) of Article IV of
the Declaration, which grants the Board the power to “take other such reasonable action
as the Board shall deem advisable with respect to the Myrtle Beach Resort for the benefit
of the overall Property.” And no interpretation advanced by the Plaintiffs reconciles this

broad grant of discretionary power with a mandate that takes that discretion away.

Conclusion

For these reasons, the Court declares the language of Section 4.1 of Article IV of
the Declaration grants additional powers or authority to the Board, but the Board is not
required to exercise those powers. In so declaring, the Court hereby GRANTS
Defendants’ Motion for Summary Judgment as to Plaintiff's Third Cause of Action.

For the reasons set forth in the record of the hearing May 4, 2021, the Court
DENIES Plaintiffs’ Motion for Summary Judgment.

AND IT IS SO ORDERED.

Electronic signature on next page
R. MARKLEY DENNIS, Judge
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