Do ! Cedrie Al CaldlanTE38TI3 , Stocte T Sencton

Cmo[./\q o le- cP-02-/367)
Sl G ~CP —e2 eSS

cononsed Ve f-ecwaﬂ é?/ Plp wrenis
(o s€ f\uw\’-é@fa\m,r‘p yg(hevlur/\aw«-eﬂ
N\!}{-Lo"r\ teo Drsaniss O—waﬂé')'\a()?(c)v\c)/améef a‘la
NswnisSadt ) = Ao6-CP-22 02455

ﬂ«af'wac cssigredd

The c.arr-ecj'r\wvuéff

finig case bey 112 )
M
e %@dW e(o./vjw . Jéoﬁ\ cose /\uuuéaff e
M Aol g vﬁ&mo'ﬂﬁs '
1) ﬂ(,)p('cove% swmaé{c& i
3) et e Ferr ﬁwwfﬂ-/wdf(mw
3) B it I Supperr %anoﬁmfor,%pmMJﬂ(MW/

4,{_) M:M@r ?ﬁ?/ (aﬂu(ﬁfavxqeay- ,7
5). @Wftcowd' oSt ovxa-u-é?ep e ,Ez%xm(ﬂo«,\%
W-Pcm«/&ro@er aF{)gm. ssat

&) Corbil code ypge-rdtc.z
P/lfcaf*’a\r\

7) Fssoes
S’) M‘*M ~ Ei I\Zil W ?;‘QQ‘ZZS'
Q) Cad “t c’c brS‘M S"s‘q,/

6@0/ < /‘}/ (a/z/M
1"1~? W“‘( persrey




€. Appl Scomd rorsed nine (@) Issuss @q.{o,w,l o
RS Sivth crnel Locteninfin AWW,«; /\ZZS.MZQ"
./io(aﬁa wric b Aol hivn. & —fe<ir 7 X y

o @PP“CM#[‘Q Koo PCR aWﬁE:a%'gv\ o June [,

dJete
.. o Llod o rheAion <t Qotov -
PQGPQW\M uw:eﬁ/_ Eu—é? /,;@L) en.

2lalie — ‘ ‘
{ . ﬂ [‘GCWj ﬁ[éjcc MZJ%CJM. -kp bg' g'y\.,\.tqr
ﬁ w Als S'U-M-W‘OvyJ ,v.:z.,,j— - Che

he —ﬁl—e .
~ o Rt nol /\-Qovﬁﬂ-aﬁuwL e PésﬂW
> A'/b@( - e Aot violoted A /fc’lo—w_%

T e bole yES 1%

iP rcpcoju.ra] 0&—'\-6’-— y/; re3c28S ?r/-?a? ‘ ‘

5. PCP rensel wo s Ll o o ol e e
;.W(«Ecwj o5 e %;@’g;%afeweﬂr%&/‘e'
el @M(I‘M Aoure 5‘«.-.6@—4’4/15&;%\_ Q—euera/wqét,/
Ca_@OC.;’('(:Q.g Prfcfn" 4z ‘/‘f:a-/? M{)a{—'/e/ fr,‘a/‘ ’

iS . AW(:'MC "/'rfa\f a:[—é‘:w/\e?pg ugeq/ wn—ez‘azm/
ki 4o couse M Yo woit i Sitn Buracelore s

|G- ﬁ'p@['wﬁf—r N ¢ § (eNE be e
i~ T2 l"wﬁzr-e'ﬁ"c. Ju-V[('c.e ' %—/e

T, Cadric Al oAt 305733 cort'@, el verity

1S #M%?-ejyéyuy 7ve 74’450;”‘? |
@ o247




Stece of South Ceroling

County of _ Arko
cedn; pu: 365273

v,

State of South Carolina,

——

Petitioner,
AFFIDAVIT IN SUPPORT
OF 4pplicandc MOTION
FOR THE APPOINTMENT
OF COUNSEL
C /R IOl ~CP-9 — IS

Respondent,

o ot N S Mgt N o st Nt Nl oo N h

ol CP-e>)~ 1DET

( dréc. al; % -"",?05'2.33@1“ duly svwore deposes and

Bay:

1)

2)

3)

4)

I am cthe ,ﬁhaaejhta the above entitled case., I gake

this affidavit in Support of my motion for appeintment
of coungel.

This 13 & complex case bacause it contains several legal
tlaime that have mserxic,

The facts in thig xR Procesding aloag vith the legal

mexrit of the Plicantl claims support the appointment
of counsel to epresent ths applicant.

Wherefore, the aﬂﬁlacaa~¥§ 2otion for the appointaent
of counsel should te granted.

I, ggécg= &1.‘.geéﬂﬁgﬂig_oszs,?corcify and verify under

the penaley of Perjury cthat the foregoing is true and

correct. 28 U.S.C.A. § 1746,

dlo7
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LEGAL CYTATION

The applicant allege and can prove that he was denied effective
agsistance of trial counsel. The applicant submits that the extensive record
speaks for itself as to the competency of counsel, Triallcounsel for the
applicait wvas not diligent in his representation of the applicant and did
not perform well within the range of competence demanded of attorneys in
criminal matters and did not perform within the wide range of reasonable
professional assistance.

In Strickland v. Washington, 466 U.S. 668, the United States Supreme
Court held that a convicted defendant's claim that counsels assistance was
80 defective 8s to require a reversal of a8 conviction requires that the
defendant show, first, that counsel's performance was deficient-and, second
that the deficient performance prejudiced the defense so as to deprive ‘the
defendant of a fair trial, 104 S.Ct. 2064, The applicant submits that
counsel's performance was éefiﬁient and hi performance prejudiced him.

Counsel's performance prejudiced the applicant to the point where there
18 a reasonable probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different. The applicant is
requesting an evidentiary hearing and a new trial.

Applicant contend and can show that his conviction and sentence vas
in violation of the U.S. Constitution, $.C. Constitution and the laws of
this state.

The applicant is asserting a 5th, 6th and 14th Amendment violation which
sets fourth a prima facie violation of his constitutional rights, Applicant's
grounds for relief are constitutioral dimension. The fundemental defects
alleged are standards that require establishment of a complete miscarriage
of justice and &n omission inconsistent with the rudimentary demands of fair
procedure. )

Tﬁe following acts and omissions by counsel constituted ineffective
assistance of counsel.




,(albitantamounh to a promise not to aeek the death penalty 1if the applicant

Q All right, were there any promiges made by investigator Ghent or
investigator Perry?
8 A Investigator Ghant?
9 Q What did he promise you? 3
10 A In so many words he pretty much said,
11 you know, we pretty much know you know
12 more than what you're telling us. You don't
13 cooperate with ua. Hé';e trying to work
14 with you. If you don't cooperate with us,
15 you pretty much are looking at the death
16 Penalty, and if you cooperate with us, you
17 know,-and wve can talk with the solicitors
18 and so forth, and we can get the death
19 penslty off the table, but you don't
20 want to cooperate with us, after we leave here today all options will
be off the table. See trial transcript pgs, #82 - pg. #86,

On cross examination of investigating officer, see the following
colloquy. Subsequent to this conversation with the officers, the applicant
gave the challengeh statement, In the courts view, trisl counsel ig

_iﬁeffective for failure to challenge and sllow the applicant's statement
~because the officer was in a position of apparent authority, and his comments

gave a atatement,

The test for determining the admiasibility of a statement is whether
it was knowingly, intelligently, and voluntarily given under the totality
of the circumstances. State v, Rabon, 275 8,C, 459, 272 S.E.2d 634 (1980).
A statement 1nducéd by a promige of leniency is involuntary if so connected
with the inducement as to be a consequence of the promisél‘§gg, State v.
Broome, 268 S.C. 99, 232 S.E.2d 324 (1977); The state bears the burden of
proving beyond a reasonable doubt the statement given was voluntary. State
v. Goolsby, 268 S.E.2d 31, 101 S.Ct. 616. The state cannot meet it's burden
of showing the applicant's statement was voluntary and not the product of
the officer's prumgsq of leniency. The statement should have been excladed.,
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counsel raiged the issue well before trial.

The trial court denied the applicant Due Process of. Law and procedural
Due Process of Law while abusing it's discretion by refusing to order a mental
examination. Applicant should receive a new trial for the following reasomnst

3) Trial Counsel Failed To Object To The Trial Court's Abuse Of Discretiom.

On page #91'L. 12-22, Trial counsel request a psychological evaluation
in which he stated on linme 16 that the statemént given on the audiotape
clearly indicates that there may be something going on with regards to his
cognitive ability with regards to his ability to understand and to respon&
to questioning. page #92 L. 10-12. The trial court stated that he strikes
me as somebody who is capable éf understanding as well as answering questions
from his conduct on the witness stand, See page #92 L, 8-25 & pg. #93 L.

1-13. In Medina v. Singletary, 116 S.Ct. 2505, Due Process [Also] requires
that & heariné'be hield whenever evidence raises a sufficient doubt about

the mental competency of an accuse to stand trial. This procedural competency
principle operates as a safeguard to ensure that the substantive competency
principle is not violated. Claims involving these principles raise similar

but distinct issues: The issue is a substantive claim is whether the defendant
was in fact competent to stand trial, but the issue in a procedural competency
claim is whether the trial court should have conducted & competency hearing.
See, e.g. Sheley v. Singletary, 955 F.2d 1434, 1438; United States v, Day,

949 F.2d 973, 9582, A denisl of either of these rights &s in the case at bar
should provide the basis for relief. Weisberg v. Minnesota, 29 F,3d at 1276.
Applicant have made a substantive competency claim by alleging he was tried
and coanvicted wh}le mentally incompetent. Due Process prohibits the conviction
of a person who is mentally incompetent. Bishop v. U.S., 350 U.S. 961, 76

S.Ct. 44, 100 L.Ed 835, Godines v. Morem, 509 U.S. 389, 113 S.Ct, 2680, Pate

¥._Robinson, 383 U.S. 375, 86 S.Ct. 836, Jeter v. State, 417 S.E.2d 39.

The evidence submitted during trial through his attorney on behalf of
the spplicant entitle him to a hearing on this issue, This evidence raises
a "bona fide" doubt as to the applicant's competency to stand trial, The
record shows that counsel inquired that his present sanity was in issue which
should have bheen fully addressed.

Mental alertness and understanding displayed by the applicant in
colloquies with the trial court did not justify ignoring applicant's histori
with his attorney of pronounced irrational behavior while the applicant's
demeanor at trial might be relevant to the ultimate decision as to his sanity,

r)




applicant with effective ussistance without a continuance. They offered to
appear in December 2004, just two months away, rather than October pRe 42,
1. 17 - pg. 50, 1. 20. The trial court denied the motion for continuance
tr. 10~06-04, 4, 3~11. This was an abuse of discretion.

In State v. Tanner, 385 §5,.E.2d 832, our Supreme Court ruled that the
trial court abused it's discretion by denying the defendant a continuance
in order to obtain an expert to anaiyze biological evidence that had been
held in police custody uatil ten minutes before trial, Xt held that the
sclentific analysis was critical to the defense, and the prejudice was
compounded because the solicitor had previously told defense counsel that
the evidence had been lost Id.

Applicant's case 1s enalogous, He was charged with mueltiple violent
felonies. Unlike Tanner, applicant did not accuse the solicitor of
misrepresenting or withholding evidence, but his defenée. nevertheless, had
not received critical items. See Tanner and State v. Burns, 294 S.C. 338,
368 S.E.2d 465 (1988)(where a continuance request is occasioned by the state's
untimely compliance with a discovery request, defendant is entitled to
sufficient time to ascertain the full evidantiary'value of the evidence;
this is true even when the state's failure to comply is inadvertent. The
long distance investigation of possible evidence and witnesses in Atlanta
was an additional, time consuming hurdle for the defense.

Lastly defense counsel did not request an indefinite continuance, but
offered to appear within two month's time. Under the circumstances the trial
court abused it's discretion and violated his Due Process rights by not
delaying the trial. Applicant renewed his motion prior to, throughout, and
after his trial. Tr. p. 91, 1. 12 ~ p, 93, 1. 145 p. 538; 1, 25 - p. 539,
1. 8; ps 620, 1. 3 - p. 1.5. Whipple does not apply.

3.) Trial Counsel Failed To Request A Lesser Included Offense Jury Charge
0f Murder,

On page #462 L, 9 ~ 12 the applicant gave an allege incriminating
statement. He took one of the rags and put it in his pocket and the other
Irag he was cleaning his shotgun off and he stated that he turned to go back
to the truck and he said that the shotgun went off at this time. This was
testified by the SLED officer Harold Michael Perry on direct exemination.

"Officer Ghant testified on page #497 L. 21 that applicant said that
"I didn't mean to kill him.

In the statement on the tape, according to Mr. Colden in that gtatement
was not one of I'm going to kill anybody. He went on to say in that

" statement that it was an accident as I was backing up. It was a freak

(%)




Court's ruling and mandates in State v. Heyward, supra; State v. Lambright,
supra and State v. Drafts, supra. The very same constitutional equal

protection rights...should have been afforded to the applicant.

Applicant asserts that he was demied a substantial constitutional right
to effective assistance of counsel in violation of the 6th Amendment of the
U.S. Constitution, . .

6.) The Applicant Was Denied The Right To Effective Assistance Of Trial
Counsel By Counsel's Failure To Object To The Judge's Instruction On
The Facts Of His Murder-Offense That Reduced Tha State's Burden 0f Proof.

To establish claims of ineffective aassistance of counsel, an applicant
for post-conviction relief must prove that counsel's performance was deficient
and thar deficient performance prejudiced his case. Satterwhite v. State,

481 S.B,2d 709 (S.C. 1997).
" The applicant submits that after the close of the evidence and arguments

by counsels, the judge charged the jury on the inference of malice, in
relevant part, Court; #599 L. 21 - 253

Now, malice eforethought does not require that malice exist for any particular
time before the act is committed but malice must exist in the mind of the '
defendant just before and at the time of the act is committed.

Page #600 L. 24 — 25 & page #601 L, 1 - 5

If facts are proved beyond a reasonable doubt sufficient to raise an inference
of malice to your satisfaction this inference would simply be an evidentisry
fact to be taken into consideration by you as the jury along with all of
other evidence in this case and you may give it the weight that you believe
as a jury it should receive.

The applicant submita that this portion of the judge's charge amounted
to a charge on the facts in violation of State Constitutional Law, S.C.
Const,, Art. 5 § 21. A trial judge may not become a_participanﬁ in the verdict
of the jury by indicating an opinion at any stage of the trial on issuable
facts, Johns v. Elbert, 34 S.E.2d 796 (1945). A comment which could have
been considered by a reasonable jury that the judge felt that the state had
met it's burden of proving defendant's guilt of charged offense, coupled
with the judge's denial of defendant's request for imstruction, constitutes
reversible error. See, State v. Swith, 342 S.E.2d 600 (S.C. 1986).

If an instruction relieves the state of the neceasity of proving every

) element of the crime beyond a reasonable doubt, it is constitutionally

deficient, may not be treated as a harmless error, and will always invalidate

the conviction. See, Sullivan v. Louigiana, 113 S.Ct. 2078, 2081, In reliance

on Sullivan, the applicant submits that his counsel's failure to object to
the judge's factual jury charge, and failure to requesf a c¢larifying

' instruqtion from the judge, was ineffective assiistance of coiiisel thdt was™

s,
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a mandatory presumption and impermissibly shifts'the burden of proof to thé
defendant, as in the case at bar, See, Sandstrom v, Montans, 442 1,8, 510,
524 (1979) holding that burden—shifting presumptions or conclusive
presumptions deprive a defendant of the due process of law and are therefore
unconstitutional; Mullaney v. Wilbur,.421 U.S. 684, 703-04 (1975) holding
that the Due Process Clause forbids a state from placing the burden on the
accused to prove his actions reduced the crime from murder to manslaughter.,
_ Under this court's policy-making role in the common law, the court held

that the use of a deadly weapon implied malice imstruction hds no place in
a murder prosecution where evidence is presented that would reduce, mitigate,
excuse or justifj the killing., This charge is confusing and prejudicial in
light of the evidence. A jury charge iz no place.for purposeful ambiguity.
Evidence of an accident was presented, thereby highlighting the prejudice
resulting from the charge. It is emtirely conceivable that the only evidence
of malice was Colden's use of a shotgun.

Trial counsel failed to object to the erromeous jury charge.

Tn the Belcher case, this court's decision represents a clear breek
from their modern president. The ruling is effective in this case and for

“all cases which are pending on direct review or not yet final, Griffith v.

Kentucky, 479 U,S. 314, 328 (i987) holding that a new rule for the conduct

of criminal prosecution's is to be applied retroactively to all cases pending

on direct review or aot yet final; Harris v, State, 543 S.E.2d 716, 717-18

(Ga., 2001) reversing a murder conyiction and overruling precedent that had

approved inference of intent to kill from use of e deadly weapoﬁ and applying

the new rule "to all cases in the pipeline as in this case at bar .and cases

which were pending-on direct review or not yet final, Applicant's 6th

Amendment rights and Due Process rights were violated by counsel's failure

to object to the erroneous jury charge that shifted the burden of proof.

8.) Trial Counsel Was Ineffective For Failure To Challenge And Preserve The
Erroneous Standard The Trial Court Used For Determining Waiver Of Right
To Counsel.

Trial counsel failed to challenge snd preserve the erroneous stendard
that the trial court used in failing to suppreas applicant's
gtatement/confession. After being arrested for murder and kidnaping and after
being informed of his Tights as required by Mirends v. Arizona, 384 U.S,

436, 86 S.Ct. 1602, applicant was questioned by police on 242 aﬁ&until
he seid that he wanted an attorney. Questioning then ceased for awhile. After
coercion by the interviewing officers, the applicant finally gave a statemeat

%)
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EXCESSIVE SENTENCE

(8) Trisl Counsel Was Ineffective During The Sentencing Phase
For Allowing The Trial Court To Sentence Applicant For
The Xidnaping Of A Vietim Whom He Was ‘Convicted Of
Murdering.

The applicant contend his thirty-year kidnaping sentence
should be veacsted inasmuch as he was sentenced for murder and
the kidnaping sentence was therefore improper pursuant to S,C.
Code Ann, §16-3-910. Trial counsel failed to object to the
sentence when impased, and the law requires a challenge to
sentencing must be raised at trial in order to be preserved
for appellant review. Trial counsel's error denied applicant's
due process rights. )

Section 16-3-910 of the S.C., Code provides as follows:

Whoever shall unlawfully seize, confine,‘inveigle, decoy,
kidnap. abduct or carry away any other person hy any means
wvhatsoever without authority of law, except when a minor is
seized or taken by his parent, is guilty of s felony and, upon
conviction, must be imprisoned for a period not ta exceed thirty
years unleas sentenced for murder.

This case present an exceptional circumstance because
the ;rial court committed error by imposing an excessive
gentence,; which trial counsel failed to object to. This

exceptional circumstence warrant a remand for resentencing.
See, also State v. Vick, 384 S§.C. 189, 201, 682 35.B.2d 275,
281 (Ct. App. 2009); Owens v. State, 331 S.C. 582, 585, 503
S.E.2d 462, 463. See, also, §16-3-910.

The cardinal rule of statutory construction is a court
must ascertain and give effect to the intent of the legislature.
Applicant was convicted and sentenced on counts of kidnaping
for the murder victim, If it were not for trial counsel's acts
and omissions the outcome of the proceeding/sentencing would
have been different.

Kidnaping conviction and sentence should be vacated.

&
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08/08/2013 MCCORMICK INCARCERATED ADMINISTRATIVE

08/08/2013 KIRKLAND INCARCERATED MEDICAL

07/08/2010 MCCORMICK INCARCERATED _ . ADMINISTRATIVE

07/07/2010 .. KIRKLAND INCARCERATED MEDICAL

12/04/2008 MCCORMICK INCARCERATED ADMINISTRATIVE

12/03/2008 KIRKLAND ) INCARCERATED MEDICAL

11/17/2004 MCCORMICK INCARCERATED ADMINISTRATIVE

11/01/2004 KIRKLAND ) INCARCERATED NEW ADMISSION

HISTORY OF EARNED WORK CREDIT ASSIGNMENTS:

JOB DESCRIPTION START DATE END DATE TERMINATION REASON Jas LvL
WARDKEEPER ASSISTANT 04/07/2015 - 385
WARDKEEPER ASSISTANT 04/22/2008 02/28/2015 INSTIT TRANSFER

GENERAL WORKER 04/10/2007 01/16/2008 PLACED IN ST/SP CUSTODY 3 :
CUSTODIAN HELPER 05/14/2005 10/26/2005 PLACED IN ST/SP CUSTQDY 3RS

FOOD SERVICE AIDE 12/02/2004 02/08/2005 UNSAT JOB PERFORM 3

HISTORY OF EARNED EOUCATION CREDITS: )

*NO SCHOOL ASSIGNMENTS®
PEERRBRGER mD OF REPORT SUESSRNESE
" Creata POF . |

Source ; SummaryReport.jsp

Copyright © 2007-2016 Sauth Carolina Department of Corrections. All rights reserved,
[Version: 1.4,12 Bullt: 02/03/2015 11:57:23 AM Time: 01:43:51 PM]

https://www.doc.state.sc.us/classing-reports/summaryReports.do 8/22/2016
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CONCLUSION
Pursuant to 8.C. Code Ann, § 17-27-70(b), the Court intends to dismiss this application

with prejudice unless Applicant provides specific reasons, factual or legal, why the application
should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have with the Aiken County Clerk of Court and shall serve opposing
counsel at the following address:

Office of the Attorney General

Attn: Julie A. Coleman, Esquire

Rasheeda Cleveland, Esquire

PCR Division — 2™ Circuit

P.O. Box 11549

Columbia, South Carolina 29211
Applicant is cautioned that his response to this order must be actually received by the Aiken
County Clerk of Court and opposing counsel within twenty (20) days, and that the Court will not

consider any issues raised in his response if not so timely filed and served.

AND IT IS SO ORDERED this day of s 2017,

DOYET A. EARLY 111
Chief Administrative Judge
Second Judicial Circuit

, South Carolina
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