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IT APPEARING, pursuant to Rule 53(b) of the South Carolina Rules of Civil Procedure, that 


the above entitled action for foreclosure of a mortgage on real property situated in Richland County, 


South Carolina, is a proper matter to refer to the Master In Equity for Richland County, by order of a 


Circuit Court Judge or the Clerk of Court, with authority to enter a final judgment in the case;  


NOW, upon the motion of the attorneys for the Plaintiff, 


IT IS ORDERED that the above entitled action be, and the same hereby is, referred to The 


Honorable Joseph M. Strickland, Master In Equity for Richland County, to make findings of fact and 


conclusions of law; dispose of any and all issues and enter a final judgment in the case; order a judicial 


sale on any day, not just the regular judicial sale day; hear and dispose of any issues after sale or 


judgment, including, but not limited to, issuance of a Writ of Assistance and any issues involving 


appraisal under Code Section 29-3-680, et seq. 


AND IT IS FURTHER ORDERED that any appeal of an Order will be directed to the South 


Carolina Supreme Court or South Carolina Court of Appeals. 


I SO MOVE:  


    


__s/B. Lindsay Crawford, III____ 


B. Lindsay Crawford, III (SC Bar# 6510) 


Theodore von Keller (SC Bar# 5718) 


Sara C. Hutchins (SC Bar# 72879) 


B. Lindsay Crawford, IV (SC Bar# 101707) 


Email: court@crawfordvk.com 


Attorneys for Plaintiff  
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et al
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Jocelyn Newman, Chief Judge for Administrative
Purposes, Court of Common Pleas, 5th Judicial
Circuit
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 Timothy J. Spires, Sr. 


30 Cardington Court 


Columbia, SC 29209 
 


 South Carolina Department of Probation, 


Parole and Pardon Services 


2221 Devine Street 


Columbia, SC 29250 


 


Warren B. Giese as Solicitor 


1315 Blanding Street 


Columbia, SC 29201 
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JUDGMENT OF FORECLOSURE AND 


SALE 


(DEFICIENCY JUDGMENT DEMANDED 


AS TO DEFENDANT(S) JUSTIN K. 


SPIRES AND TIMOTHY J. SPIRES ONLY) 


 


 


TO: 


Theodore von Keller, Esquire 


B. Lindsay Crawford, III, Esquire 


B. Lindsay Crawford, IV, Esquire 


Christopher B. Lusk, Esquire 


Crawford & von Keller, LLC. 


PO Box 4216 


1640 St. Julian Place (29204) 


Columbia, SC 29204 


Email: court@crawfordvk.com 
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Pursuant to Rule 53 of the South Carolina Rules of Civil Procedure (hereinafter "SCRCP"), 


the above-entitled matter was referred by Order of Reference to the undersigned Master In Equity 


to make appropriate findings of fact and conclusions of law, with authority to enter a final 


judgment in the cause.  Any appeal from the decision of the Master In Equity shall be directly to 


the South Carolina Court of Appeals. 


Pursuant to the said reference, a hearing was held and from the evidence presented, I find 


and conclude as follows: 


FINDINGS OF FACT: 


1. The Lis Pendens was filed on October 9, 2019.   


2. The Summons and Complaint were filed on October 9, 2019.   


3. Service was made upon the Defendant(s) named in the Complaint as is shown by the 


proof of service filed herein. 


4. The Defendant(s), Justin K. Spires, Timothy J. Spires, Sr., South Carolina Department of 


Probation, Parole and Pardon Services and Warren B. Giese as Solicitor is/are in default as 


shown by Affidavit filed herein. 


5. According to an Affidavit filed herein, no Defendant in default is in the military service 


of the United States of America, as contemplated under the Service Members Civil Relief Act. 


6. The Defendant(s) was/were notified of the time, date and place of hearing in this matter. 


7. For value received, Justin K. Spires and Timothy J. Spires, Sr. made, executed and 


delivered a Note, dated August 31, 2006, promising thereby to pay to the order of First Citizens 


Bank & Trust Company the sum of $99,998.00, with interest at the (initial) rate of 6.875% per 


annum.  Other terms and conditions are stated in the note, which is of record herein. 
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8. To better secure the payment of the Note described above, Defendant Justin K. Spires 


made, executed and delivered to First Citizens Bank & Trust Company, Inc. a Mortgage, in 


writing, dated August 31, 2006, covering real property in Richland County, which is the same as 


that described in the Complaint.  The Mortgage was recorded on September 1, 2006, and is of 


record in the Office of the Register of Deeds for Richland County Book 1224 at Page 3744. 


9. This Mortgage constitutes a purchase money mortgage. 


10. The Plaintiff in this action is the mortgagee of record and owner and holder of the Note 


and Mortgage it is seeking to foreclose. 


11. The titleholder of record of the subject property as of the filing of the Lis Pendens in this 


action was/were Justin K. Spires, who was/were the original mortgagor(s).  


12. Payment due on the Note has not been made as provided for therein, and the Plaintiff, as 


the holder thereof, has elected to accelerate payment of the entire indebtedness and has placed 


the Note and Mortgage in the hands of its attorney of record herein for collection.  


13. Having specifically considered each of the following:  the nature, extent and difficulty of 


the services rendered (the field of mortgage foreclosures being a specialized area of practice); the 


time and labor devoted to the case, including reviewing the various loan documents, performing 


the title search, preparing, filing and serving the pleadings, preparing for the hearing, including 


preparing the judgment and other documents requested by the Court, attending the hearing, 


preparing for and attending the sale, and preparing any post-sale documents requested by the 


Court; the professional standing of the Plaintiff's attorney; the fee customarily charged in this 


jurisdiction for similar services; and the beneficial results obtained for the Plaintiff, I find that the 


sum of $1,932.00 is a reasonable attorney's fee for the Plaintiff's attorney for services performed 


and anticipated to be performed until final adjudication of the within action, under the terms of 
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the Note and Mortgage.  Services anticipated to be performed until final adjudication 


contemplates completion of this matter within a reasonable time and does not include 


exceptional, unanticipated circumstances delaying conclusion beyond the normal time. 


14. The amount due and owing on the Note and Mortgage, with interest at the rate 


provided in the Note, and other costs and expenses of collection, including attorney's fees, 


secured by the Note and Mortgage, is as follows:  


 a. Principal Balance due as of March 30, 2019  $57,355.96 


     


 


b. Interest from February 30, 2019 to February 12, 


2020 at 6.875% per annum  $2,016.73 


     


 


c. Advancements to Escrow (insurance/taxes/any 


other properly chargeable advancements) 


 $  3,914.37 


     


 d. LESS:  $   0.00 


     


 e. Late Charges  $ 504.84 


     


 f. Costs of collection prior to hearing  $ 987.06 


     


 g. Attorney’s Fee (as referenced above)  $1,932.00 


     


Total Debt secured by note and mortgage, including interest to date:  $66,710.96 


 


Interest for the period from the date shown in b. above through the date of this judgment, 


at above stated rate, to be added to the above stated "Total Debt" to comprise the amount of the 


judgment debt entered herein, and interest after the date of judgment at the rate of 6.875% per 


annum, pursuant to the terms of the note and mortgage, on the judgment debt should be added to 


such judgment debt to comprise the amount of the Plaintiff's debt secured by the mortgage 


through the date to which such interest is computed. 


15. The Plaintiff is seeking foreclosure of its mortgage and has demanded a deficiency 


judgment against the Defendant(s) Justin K. Spires and Timothy J. Spires, Sr., pursuant to 


Section 29-3-660, Code of Laws of South Carolina, 1976, and the entry of an immediate 
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deficiency judgment pursuant to Section 29-3-650, Code of Laws of South Carolina, 1976.  The 


Plaintiff has reserved unto itself the option to waive such demand for deficiency judgment prior 


to the sale of the mortgaged property. 


 


 


16. The following Defendant(s), claim or may claim lien/liens upon or interest in the subject 


property; and in the event there is a surplus from the sale of the subject property, the validity, 


priority and amount of any such junior lien claim will be determined at a hearing subsequent to 


the sale, in accordance with Rule 71(c), SCRCP.  The said Defendant(s) and such claim(s) or 


lien(s) is/are as follows: 


    a) That the Defendant, South Carolina Department of Probation, Parole and Pardon 


Services, may have or claim to have an interest in the subject property by virtue of a judgment 


against Timothy Spires, in the original amount of $421.97, filed in Richland County on 


December 11, 2014, in Judgment Roll No. 2014-CP-40-07670.  Said judgment is junior and 


subordinate to the lien of the Plaintiff herein. 


 


  b) That the Defendant, Warren B. Giese as Solicitor, may have or claim to have an interest 


in the subject property by virtue of a judgment against Justin Kirby Spires and Tim Spires, in the 


original amount of $3,287.00, filed in Richland County on March 9, 2012, in Judgment Roll No. 


2010-CP-40-04001.  Said judgment is junior and subordinate to the lien of the Plaintiff herein. 


 


17. The loan is not applicable for the Home Affordable Modification Program as that 


program sunset on December 31, 2016.   


18.   The attorney for the Plaintiff, in compliance with The Supreme Court of South Carolina 


Administrative Order Re: Mortgage Foreclosures Actions, 2011-05-02-01,  has certified that 


pursuant to Supreme Court Administrative Order 2011-05-02-01 the Mortgagor(s) have been 


served with the required notice of rights, and more than 30 days have elapsed since service upon 


the Mortgagor(s), and the Mortgagor(s) have failed, refused, or voluntarily elected not to 


participate in any foreclosure intervention process. 
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CONCLUSIONS OF LAW: 


I, therefore, conclude as follows: 


19. The Plaintiff has offered exhibits and the Court has accepted them. 


 


20. The Plaintiff’s mortgage is declared to be a 1st lien against the subject property and any 


interest held by the aforementioned Defendant(s) is junior and subordinate to the lien of the 


Plaintiff herein. 


21. The Plaintiff should have (judgment on its note, which shall be entered immediately, and 


it should have) judgment of foreclosure of its mortgage; and the mortgaged property should be 


ordered sold at public auction after due advertisement. 


22. The Plaintiff's lien constitutes a purchase money mortgage on the Mortgaged Property. 


IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED: 


23. That there is due to the Plaintiff on its note and mortgage the sum of $66,710.96, 


representing the Total Debt due to the Plaintiff as set out in the aforementioned paragraph, 


together with interest thereon at the rate provided above to the date hereof. 


24. That the amount due in the preceding paragraph (the "Total Debt" as set forth in the 


aforementioned paragraph, and later accrued interest and costs) shall constitute the total 


judgment debt due to the Plaintiff and shall bear interest hereafter at the rate of 6.875% per 


annum, pursuant to the terms of the note and mortgage. 


25. That the judgment amount shall be subject to increase to permit the Plaintiff to recover 


additional costs, commission and expenses, including but not limited to the deposit made in 


compliance with § 14-11-310, South Carolina Code of Laws, 1976.  Such additional costs, 


commissions and expenses may be established by affidavit and shall be adjudicated by the Court 
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without further hearing.  The judgment may also be increased to include supplemental 


compensation for attorney's services not contemplated by the initial attorney's fee award.  


Jurisdiction over the attorney's fee award and total debt is reserved to the undersigned to 


facilitate the assessment and payment of any such costs and/or supplemental compensation. 


26. That the Defendant(s) Justin K. Spires and Timothy J. Spires, Sr. is/are liable for the 


aforesaid debt shall, prior to the date and time of the sale of the subject property, hereinafter 


described, pay to the Plaintiff, or the Plaintiff's attorney, the amount of the Plaintiff's debt as 


aforesaid, together with the costs and disbursements of this action. 


27. The following defendants have no further interest in the property which is the subject of 


this action and the Clerk of Court/Register of Deeds is hereby ordered to release said liens in so 


much as it pertains to the property which is the subject of this action: 


South Carolina Department of Probation, Parole and Pardon Services and Warren B. 


Giese as Solicitor 


28. That on default of payment prior to the date and time of the sale, the mortgaged premises, 


hereinafter described, shall be sold by the Master In Equity at public auction, at the Richland 


County  Courthouse, in the County and State aforesaid, at 12:00 Noon on the next convenient 


sales day hereafter, on the following terms, that is to say: 


a) FOR CASH:  The Master In Equity shall require a deposit at the conclusion of the 


bidding 5% of the amount of the bid, in cash or equivalent, as evidence of good faith, the 


same to be applied on the purchase price in case of compliance with the bid, but in case 


of non-compliance within twenty (20)  days, the same to be forfeited and applied to the 


costs and then to the Plaintiff's debt. 
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b) Interest on the balance of the bid shall be paid to the day of compliance at the rate of 


6.875% per annum. 


c) The sale shall be subject to taxes and assessments, existing easements and easements 


and restrictions of record. 


d) Purchaser to pay for the deed and the cost of recording the deed. 


29. That if the Plaintiff is the successful bidder at the said sale, for a sum not exceeding the 


amount of costs, expenses and the indebtedness of the Plaintiff in full, the Plaintiff may pay to 


the Master In Equity only the amount of the costs and expenses, crediting the balance of the bid 


on the Plaintiff's indebtedness. 


30. That a personal or deficiency judgment having been demanded against Justin K. Spires 


and Timothy J. Spires Sr.by the Plaintiff, the sale of the subject property will remain open for 


thirty (30) days pursuant to Section 15-39-720, Code of Laws of South Carolina, 1976; provided, 


however, that the Court recognizes the option reserved by the Plaintiff to waive such deficiency 


judgment prior to the sale, and the advertisement of such sale shall provide for the possibility of 


a waiver of the deficiency judgment by the Plaintiff prior to the sale; and that should the Plaintiff 


hereafter notify the Court in writing of its election to waive a deficiency judgment, and without 


notice other than the announcement at the sale that a deficiency judgment has been waived and 


that the sale will be final, the bidding will not remain open after the date of sale, but compliance 


with the bid may be made immediately. 


31. That, in addition to all notices to the property owner(s) which are required by the SCRCP 


or other law, in a case involving property owner’s SCRCP 55 default, or an any other case or 


circumstance where property owner(s) would not ordinarily receive a copy of the Order of 


Foreclosure and/or the Notice of Sale, the party seeking foreclosure (Foreclosing Party) shall, 
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within 5 (five) days of the execution of this Order cause this Order and the Notice of Sale (if 


available) to be served by US Mail upon said property owner(s). An affidavit of such service 


shall be filed with the Clerk of Court expeditiously. In cases where the Notice of Sale is executed 


later in time than the Order, service shall be accomplished separately, and shall be sent no later 


than 5 (five) days from receipt by the Foreclosing Party. 


32. That the Master In Equity, by advertisement according to law, give notice of the time and 


place of sale and the terms thereof; and that he will execute to the purchaser, or purchasers, a 


deed to the premises sold.  The Plaintiff, or any other party to this action, or any other person 


may become a purchaser at such sale.  Upon such sale being made, should the successful bidder, 


or his assignee, fail to comply with the terms thereof within twenty (20) days after the date of 


sale, then the Master In Equity may re-advertise the premises for sale on the next, or some other 


subsequent, salesday, at the risk of the highest bidder, and so from time to time thereafter until a 


full compliance shall be secured. 


33. That the Master In Equity shall apply the proceeds of the sale as follows: 


 FIRST: To the payment of the amount of the costs and expenses of this action, 


including any Guardian Ad Litem fee or fees of attorneys appointed under Order of Court; and 


 NEXT:  To the payment of the amount to the Plaintiff, or the Plaintiff's Attorney, 


of the amount of the Plaintiff's debt and interest or so much thereof as the purchase money will 


pay on the same; and 


 NEXT:  Any surplus will be held pending further Order of this Court pursuant to 


Rule 71(c), SCRCP. 


34. That it is further ORDERED, ADJUDGED AND DECREED that, in the event the 


successful bidder is other than the Defendant(s) in possession herein, upon the presentation of 
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this Order or a Writ of Assistance the Sheriff of Richland County is hereby directed to eject and 


remove from the premises the occupant(s) of the property sold, together with any and all 


personal property located thereon, and to put the successful bidder, or his assigns, in full, quiet 


and peaceable possession.   


35. That it is further ORDERED, ADJUDGED AND DECREED that each Defendant(s) 


named herein, and all persons whomsoever claiming under him, them or it, be forever barred and 


foreclosed of all right, title, interest and equity of redemption in the said mortgaged premises so 


sold, or any part thereof. 


36. That it is further ORDERED, ADJUDGED AND DECREED that the deed of 


conveyance made pursuant to this judgment and said sale shall contain the names of only the 


Plaintiff, the first-named Defendant(s) Justin K. Spires, who was/were the titleholder of the 


mortgaged property at the time of the filing of the Lis Pendens, and the Grantee; and that the 


Register of Deeds is hereby authorized to omit from the indices pertaining to such conveyance 


the names of all parties not contained in said deed. 


37. That the Master In Equity shall retain jurisdiction to do all necessary acts incident to this 


foreclosure, including, but not limited to, the issuance of a Writ of Assistance, disposing of any 


surplus funds pursuant to Rule 71(c), SCRCP, and hearing any issues involving appraisal 


proceedings under § 29-3-680, et seq., South Carolina Code of Laws, 1976. 


38. That it is further ORDERED, ADJUDGED AND DECREED that, if the Plaintiff or the 


Plaintiff's representative does not appear at the scheduled sale of the mortgaged property, 


hereinafter described, the Master In Equity (or the sale officer designated herein) shall pull the 


property from sale; and in the event that the sale is nevertheless conducted, then such sale will be 
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null, void and of no force and effect.  In such event, the sale will be rescheduled for the next or 


some subsequent sales day.  


39. That after the Order Confirming Sale and Disbursements has been issued and filed, the 


Master In Equity shall direct the Clerk of Court/Register of Deeds to release of record the 


mortgage lien being foreclosed, which mortgage lien is/are described in the Findings of Fact 


hereinabove. 


40. That the following is a description of the premises herein ordered to be sold: 


All that certain piece, parcel, tract or lot of land, together with all improvements thereon, 


situate, lying and being near the City of Columbia, jn the County of Richland, State of 


South Carolina, the same being shown and delineated as Lot Number Thirty four (34), 


Block “V' on a plat of Waterbury, Phase 2, a/k/c East Pines, by Civil Engineering of 


Columbia, dated May 21, 1983, and recorded in the Register of Deeds Office for 


Richland County in Plat Book “Y, at page 529 and further shown on a plat prepared for 


William T. Bloom and Ruth S. Bloom, by Belter & Associates, Inc., dated May 21, 1983. 


Said property having such shapes, courses, distances, metes and bounds as shown upon 


said plat, reference being craved thereto as often as necessary for a more complete and 


accurate description; all measurements being a little more or less. 


 


This being the same properly heretofore conveyed to Justin Spires by Deed of Ruth S. 


Bloom recorded at the Register of Deeds Office for the County of Richland September 1, 


2006 in Book R1224 at Page 3742. 


 


TMS #: 19213-01-45 


 


AND IT IS SO ORDERED. 


SIGNATURE TO FOLLOW FORM 4 
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FORM 4 


STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE 


COUNTY OF RICHLAND  


IN THE COURT OF COMMON PLEAS CASE NO. 2019-CP-40-05698 


  


First-Citizens Bank & Trust Company, Inc.  


PLAINTIFF  


vs.  


Justin K. Spires, Timothy J. Spires, Sr., South 
Carolina Department of Probation, Parole and 
Pardon Services and Warren B. Giese as Solicitor 


 


DEFENDANTS  
 


Submitted by:  Crawford & von Keller, LLC 


Post Office Box 4216, Columbia, SC 29240 


Email: court@crawfordvk.com 


Attorney for Plaintiff 


 


DISPOSITION TYPE (CHECK ONE) 


  JURY VERDICT. This action came before the court for a trial by jury.  The issues have been tried and a 


verdict rendered. 


  DECISION BY THE COURT.  This action came to trial or hearing before the court.  The issues have been 


tried or heard and a decision rendered.   See page 2 for additional information. 


  ACTION DISMISSED (CHECK REASON):   Rule 12(b), SCRCP;   Rule 41(a), SCRCP (Vol. 


Nonsuit);          Rule 43(k), SCRCP (Settled);   Other – ______________________ 


  ACTION STRICKEN (CHECK REASON):   Rule 40(j) SCRCP;   Bankruptcy;  


   Binding Arbitration, subject to right to restore to confirm, vacate or modify arbitration award; 


   Other – _________________________________ 


  STAYED DUE TO BANKRUPTCY 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;  Reversed;  Remanded;  Other – ______________________ 


  NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, 


TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS 


APPEAL. 


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow);   Statement of Judgment by the Court: 


ORDER INFORMATION 


 


This order    ends    does not end the case. 


Additional Information for the Clerk: Order For Judgment of Foreclosure and Sale. 


 


INFORMATION FOR THE JUDGMENT INDEX  


Complete this section below when the judgment affects title to real or personal property or if any amount 


should be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 
Judgment in Favor of 


(List name(s) below) 
Judgment Against 


(List name(s) below) 
Judgment Amount To be 


Enrolled 


(List amount(s) below) 
First-Citizens Bank & Trust 


Company, Inc. 


Justin K. Spires and Timothy J. 


Spires, Sr. 
$ to be determined 


If applicable, describe the property, including tax map information and address, referenced in the order: 


30 Cardington Ct., TMS #: 19213-01-45 
The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this 


form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest 


or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. 


Note: Title abstractors and researchers should refer to the official court order for judgment details. 


E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 
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SIGNATURE PAGE TO FOLLOW 


For Clerk of Court Office Use Only 
 


 


This judgment was entered on the _____________ day of _________, 2020 and a copy mailed first class or placed in 


the appropriate attorney’s box on this the _____________ day of _________, 2020 to attorneys of record or to parties 


(when appearing pro se) as follows: 


   


 


B. Lindsay Crawford, III (SC Bar# 6510) 


Theodore von Keller (SC Bar# 5718) 


B. Lindsay Crawford, IV (SC Bar# 101707) 


Christopher B. Lusk (SC Bar# 103221) 


Crawford & von Keller, LLC.  
PO Box 4216 
1640 St. Julian Place (29204) 
Columbia, SC 29240 
Phone:  803-790-2626 
Email: court@crawfordvk.com 


ATTORNEYS FOR THE PLAINTIFF 


 


 Justin K. Spires 


30 Cardington Court 


Columbia, SC 29209 
 


 Timothy J. Spires, Sr. 


30 Cardington Court 


Columbia, SC 29209 
 


 South Carolina Department of Probation, 


Parole and Pardon Services 


2221 Devine Street 


Columbia, SC 29250 


 


Warren B. Giese as Solicitor 


1315 Blanding Street 


Columbia, SC 29201 
 


ATTORNEY(S) FOR THE DEFENDANT(S) 


 


CLERK OF COURT 
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Richland Common Pleas


Case Caption: First Citizens Bank & Trust Company  vs Justin K Spires  , defendant,
et al


Case Number: 2019CP4005698


Type: Master/Order/Foreclosure & Sale and Form 4


It is so Ordered


s/Joseph M. Strickland, 3055


Electronically signed on 2020-02-17 09:40:18     page 14 of 14
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 


   


COUNTY OF RICHLAND 


 


 CASE NO. 2019-CP-40-05698 


First-Citizens Bank & Trust 


Company, Inc. 


  


  MOTION AND ORDER VACATING 


SALE 


   Plaintiff, 


 


 -vs- 


 


Justin K. Spires, Timothy J. Spires, 


Sr., South Carolina Department of 


Probation, Parole and Pardon 


Services and Warren B. Giese as 


Solicitor,   


 


   Defendant(s) 


 


  


4000.0142 


 
WHEREAS, on July 6, 2020 a foreclosure sale was held by Joseph M. Strickland, as Master In 


Equity, for Richland County, pursuant to Master In Equity’s Order and Judgment filed herein on 


February 18, 2020;  


AND WHEREAS, it further appears that, unknown to Plaintiff, the Defendant, Justin Kirby 


Spires filed Bankruptcy Case No.20-02810 on July 6, 2020.  The foreclosure sale held July 6, 2020 is 


therefore vacated as it was conducted after the pendency of the bankruptcy.  


THEREFORE, it is ordered that the Sale on July 6, 2020is vacated. 


AND IT IS SO ORDERED. 


 


I SO MOVE:      


 


_s/B. Lindsay Crawford, II___ 


B. Lindsay Crawford, III (SC Bar# 6510) 


Theodore von Keller (SC Bar# 5718) 


B. Lindsay Crawford, IV (SC Bar# 101707) 


Christopher B. Lusk (SC Bar# 103221) 


Email: court@crawfordvk.com 
Attorneys for Plaintiff  


        SIGNATURE PAGE TO FOLLOW
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Richland Common Pleas


Case Caption: First Citizens Bank & Trust Company  vs Justin K Spires  , defendant,
et al


Case Number: 2019CP4005698


Type: Master/Order/Other


It is so Ordered


s/Joseph M. Strickland, 3055


Electronically signed on 2020-07-08 12:30:57     page 2 of 2
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


 


First-Citizens Bank & Trust Company, 


Inc. 


 


Plaintiff, 


 


-vs- 


 


Justin K. Spires, Timothy J. Spires, Sr., 


South Carolina Department of 


Probation, Parole and Pardon Services 


and Warren B. Giese as Solicitor,   


Defendant(s). 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-40-05698 


 


RULE TO SHOW CAUSE 


TO RESPONDENTS:   


Pursuant to Section 53, SCRCP, the above-entitled matter was referred to the undersigned 


to make appropriate findings of fact and conclusions of law with authority to enter a final 


judgment of Writ of Assistance in the cause. 


 Occupants who are tenants under a valid lease agreement dated on or before May 20, 


2009, may be entitled to protections the Protecting Tenants at Foreclosure Act (Title VII, S.896).  


If the occupant believes this Act applies, then occupant should attend the hearing listed below to 


present supporting documentation. 


 Now, therefore, upon reviewing the attached Petition, 


 IT IS ORDERED THAT you are required to appear before the undersigned Joseph M. 


Strickland, Master In Equity for Richland County at the Richland County Judicial Center, 1701 


Main Street, Courtroom 2-D, Columbia, South Carolina 29201 on the 26th day of February, 


2021,at 10:00 am, to show cause, if any you have, why you should not be required to forthwith 


vacate the property commonly known as 30 Cardington Ct., TMS# 19213-01-45, taking with 


you all personal belongings. 
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 IT IS FURTHER ORDERED that service of the Rule to Show Cause be made by the 


Sheriff, his deputy, or by any other person not less than eighteen (18) years of age, that is not an 


attorney in or a party to the action, pursuant to Rule 4, South Carolina Rules of Civil Procedure. 


 IT IS FURTHER ORDERED that if the above-named Respondents cannot be located 


after diligent search, they may be served the Rule to Show Cause, and Order by mailing it to 


their last known address and by posting the notice on the premises.  Personal service upon any 


occupants of the residence shall be considered personal service upon the above-named 


Respondent(s). 


 If you vacate the premises prior to the above date, the Petitioner’s attorneys, Crawford & 


von Keller, LLC request that you advise them of that fact by calling 803-790-2626. 


 AND IT IS ORDERED. 


       SIGNATURE PAGE TO FOLLOW 
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Richland Common Pleas


Case Caption: First Citizens Bank & Trust Company  vs Justin K Spires  , defendant,
et al


Case Number: 2019CP4005698


Type: Order/Rule To Show Cause


It is so Ordered


s/Joseph M. Strickland, 3055


Electronically signed on 2021-02-09 13:58:38     page 3 of 3
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STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 


COUNTY OF RICHLAND  CASE NO. 2019-CP-40-05698 


 


First-Citizens Bank & Trust Company, 


Inc., 


 


                                    Plaintiff                       ORDER 


   -vs- 


Justin K. Spires, Timothy J. Spires, Sr., 


South Carolina Department of Probation, 


Parole and Pardon Services and Warren 


B. Giese as Solicitor, 


 


   Defendant(s) 


 


This matter was before me on Friday, June 4, 2021 pursuant to the Defendants Justin K. 


Spires and Timothy J Spires Sr. (the “ Defendants” ) Motion for Relief from Default Judgment. 


Present at the hearing were Sean M. French Sr., attorney for the Defendants and Theodore von 


Keller, attorney for Plaintiff. After consideration of the Court filings, argument of counsel and the 


submissions of counsel, the Court denies the motion as set forth herein.   


        A. FACTS 


Defendants Justin K. Spires and Timothy J. Spires Sr. entered into a Promissory Note dated 


August 31, 2006 with Plaintiff. Pursuant to the terms of the Note, Plaintiff provided financing to 


Defendants to enable Defendants to purchase real property located at 30 Cardington Court, 


Columbia, SC 29209. Defendants granted Plaintiff a security interest in the real property as reflected 


in the Note and Mortgage. Defendants defaulted under the terms of the Note and Plaintiff filed suit in 


October 2019 and obtained service on the Defendants on October 15, 2019 as reflected in the 


Affidavits of Service filed with the Court. Defendant’s responsive pleadings were due on or before 


November 15, 2019. Plaintiff filed an Affidavit of Default on November 20, 2019. 


A Notice of Hearing was mailed to Defendants on January 21, 2020. An Order of Judgment 


of Foreclosure and Sale was signed by Master in Equity Judge Strickland and entered on February 


18, 2020. Notice of Sale was published on March 20, 2020 with a sales date scheduled of April 6, 


2020. The April 6, 2020 sales date was cancelled due to COVID-19.  


On May 15, 2020, Plaintiff submitted its Certification of Compliance with the Coronavirus 


Aid, Relief and Economic Security Act, Affidavit of Default, Notice of Motion and Motion for 


Default Judgment and proposed Order of Default Judgment for Repossession and Writ of Assistance.  


A Notice of Sale and Judgment was mailed on June 19, 2020 for the July 6, 2020 sales date. 


A foreclosure sale was held on July 6, 2020 and Plaintiff was the successful, high bidder. On July 9, 


2020, Plaintiff became aware that Defendant Justin K. Spires filed for Bankruptcy on July 6, 2020 


and Plaintiff moved to vacate the foreclosure sale.  


On November 20, 2020, a new Judgment for Foreclosure and Sale was signed by Judge 


Strickland. A foreclosure sale was held on December 7, 2020 and Plaintiff was the successful, high 


bidder.  
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On January 25, 2021, a Notice to Vacate letter was sent to the Defendants. A Rule to Show 


Cause was filed on February 8, 2021 and the Rule to Show Cause was posted on February 24, 2021 


due to the occupant of the home refusing to accept service.  


The Order for Writ of Assistance was signed on March 19, 2021. On May 17, 2021, 


Defendant filed its Motion to Vacate the Sale, Motion for Relief from Default and Motion to Dismiss 


the action for Lack of Personal Jurisdiction. 


B.     UNDER S.C.R.C.P. 4, PERFECT SERVICE IS NOT       


REQUIRED TOESTABLISH PROPER SERVICE OF                                                                               


PROCESS. 


 


South Carolina has never required exacting compliance with the rules to effect service of 


process. Roche v. Young Bros., 318 S.C. 207, 456 S.E.2d 897 (SC 1995).   See Foster v. Crawford, 57 


S.C. 551, 36 S.E. 5 (1900)(when officer's return defective as to time and place of service, it can be 


amended to state facts); Saunders v. Bobo, 2 Bailey 492 (1831) (sheriff's incomplete return that was 


not sworn to may be amended); Miller v. Hall, 1 Speers 1 (1842). Rather, the Court inquires whether 


the plaintiff has sufficiently complied with the rules such that the court has personal jurisdiction of the 


defendant and the defendant has notice of the proceedings. Roche, supra. 


Service of Process was obtained on October 12, 2019 by leaving a copy at the dwelling house 


or of the mortgaged property with some person of suitable age and discretion then residing therein. As 


reflected in the affidavit of service, the person served, Mitch Smith, informed the process server that 


he was a co-resident in the dwelling house of Defendant Justin Spires and Timothy J. Spires, Sr. The 


Defendants offered no evidence that they had provided Plaintiff with a writing identifying a new or 


different address than the mortgaged property. S.C Code of Laws Section 37-1-201((6) “when the civil 


rules on service are followed, there is a presumption of proper service." 62B Am Jur 2d Process 


§ 111 (1990). As service of process was obtained in a manner complaint with S.C.R.C.P 4 service was 


therefore proper service under the laws of South Carolina.   


C.    THE DEFENDANT IS NOT ENTITLED TO RELIEF                                                                                  


        UNDER RULE 60(b) OF THE SOUTH CAROLINA RULES     


        OF CIVIL PROCEDURE. 


 


In determining whether to grant relief under Rule 60(b)(1) of the South Carolina Rules of Civil 


Procedure, the court must consider the following factors: “(1) the promptness with which relief is 


sought; (2) the reasons for the failure to act promptly; (3) the existence of a meritorious defense; and 


(4) the prejudice to the other party.” Mictronics, Inc. v. S.C. Dep't of Revenue, 345 S.C. 506, 510-11, 548 


S.E.2d 223, 226 (Ct.App.2001). 
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In regards to the first prong of the test, Defendant Justin K. Spires did not move promptly for 


relief from judgment. The record before the Court reveals that the Defendants received no less than 11 


separate notices regarding this foreclosure prior to filing for relief: 1) personal service of the Summons 


and Complaint ;2) Notice of Hearing dated January 21, 2020; 3) Notice of Sale published March 20, 


2020; 4) Order of Judgment and Notice of Sale mailed June 16, 2020 to record address ; 5) July 3, 


2020 telephone call to Plaintiff by Justin Spires; 6) July 6, 2020 filing of bankruptcy by Justin Spires 


on the eve of the foreclosure sale; 7) publication for the July 6, 2020 foreclosure sale ; 8) Notice of 


Sale and Judgment mailed for December 7, 2020; 9) publication of Notice of Sale;10) Notice to Vacate 


dated January 25, 2021 and 11) Rule To Show Cause  posted February 24, 2021.  


At oral argument, counsel for the Plaintiff also provided the Court with the Notice of 


Bankruptcy sent to Plaintiff”s law firm by Defendant Justin Spires’ bankruptcy counsel on July 6, 2020 


in an effort to stop the foreclosure sale. Despite multiple notices of the foreclosure proceedings from 


as early as January, 2020, Defendants, however, did not move for relief until May 17, 2021. 


Defendants’ motion did not occur until fifteen (15) months after the initial Judgment of Foreclosure 


and Sale and five (5) months after the Foreclosure Sale was held. Defendants have therefore failed to 


meet the test of promptly moving for relief despite knowledge of the foreclosure and foreclosure sale. 


In regards to the second prong of the test, Defendants also cannot show an appropriate reason 


for the failure to act promptly. Defendants’ motion asserts service was not properly obtained, however, 


when service is obtained in a manner compliant with S.C.R.C.P. 4, service is presumed to be proper. 


As set forth above, there were no less than eleven (11) documents regarding the Foreclosure action that 


were sent to Defendants. In additional, Plaintiff’s affidavit reflects a phone call between the Bank and 


Defendant Justin Spires the day before the foreclosure sale in which he was informed of the pending 


foreclosure sale .This phone call apparently led to the filing of bankruptcy by Justin Spires in an attempt 


to stop the sale. All of this establishes that Defendants had personal knowledge that the action was 


ongoing, failed to take action and have failed to provide an appropriate reason for the failure to act 


promptly. 


More importantly, Defendants cannot show a meritorious defense. The present case is an action 


for the foreclosure of property secured by a Note and Mortgage.  Under the terms of the contract and 


South Carolina Law, Plaintiff is entitled to the foreclosure of its secured collateral upon the default of 


the Defendants. Neither the contract nor South Carolina Law grants Defendants the right to reinstate 


the contract. 


In the present case, the Affidavit of the Representative of Plaintiff reflects that the Defendants 


are past due for the March 30, 2019 payment through February 12, 2020 payment and that there was 
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due and owing $63,791.90 on the subject account at the time the first Order of Judgment of Foreclosure 


and Sale.   


Defendants’ only defense to an action for Foreclosure would be that the payments required 


under the Contract have been made and Plaintiff’s verified account is in error. Defendants have not 


and cannot meet this burden. The uncontradicted Affidavit of Plaintiff is that Defendants were more 


than 11 months in default of payments at the time of the first Order of Judgment of Foreclosure and 


Sale and Defendants have not made a payment since February 2019, over two years ago. As the 


foreclosure sale has occurred, Plaintiff asserts that it cannot reinstate the loan, as no loan exists. 


Defendants’ only option at this juncture, if any, would be full payment.  The Defendants have failed to 


offer full repayment and therefore lack a meritorious defense. 


Additionally, the relief sought by Defendants would prejudice Plaintiff. As set forth in 


Plaintiff’s uncontradicted affidavit, the account more than 11 months in default of payments at the time 


of the first Order of Judgment of Foreclosure and Sale and Defendants have not made a payment since 


February 2019, over two years ago. Furthermore, the property has been sold. The secured collateral is 


real property, which is subject to depreciation.  Plaintiff would be prejudiced by the grant of the Motion 


for Relief from Default. 


Service of Process was done in a manner compliant with S.C.R.C.P. 4 and Defendants cannot  


meet the facts for relief required by SCRCP 60 (b), therefore the motion is denied. 


AND IT IS SO ORDERED 


 


Electronic signature of Judge Joseph M. Strickland, Master of Equity for Richland Co. to 


follow       


 


Columbia, South Carolina 


June 16, 2021 
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Richland Common Pleas


Case Caption: First Citizens Bank & Trust Company  vs Justin K Spires  , defendant,
et al


Case Number: 2019CP4005698


Type: Master/Order/Other


It is so Ordered


s/Joseph M. Strickland, 3055


Electronically signed on 2021-06-21 15:26:40     page 5 of 5
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 
 


IN THE COURT OF COMMON PLEAS 
 
CASE NO. 2019-CP-40-05698 
 


 


 


ORDER DENYING MOTION TO 


RECONSIDER 


First-Citizens Bank & Trust Company, Inc. 
 


Plaintiff 
 
 -vs- 
 
Justin K. Spires, Timothy J. Spires, Sr., 


South Carolina Department of Probation, 


Parole and Pardon Services and Warren B. 


Giese as Solicitor,   
 


Defendant(s) 
 


 


 The matter before the Court is a Motion to Reconsider filed by Defendants pursuant to 


Rule 59(e), SCRCP. Defendants move the Court to alter or amend its Order filed June 21, 2021, which 


denied Defendants’ Motion for Relief from Default Judgment. Defendants’ motion, filed July 1, 2021, is 


timely.  Defendants’ motion sets forth two grounds this Court should consider to alter or amend its 


Order. 


A hearing was conducted on August 18, 2021. Theodore von Keller participated and argued on 


behalf of Plaintiffs.  Shawn M. French, Sr. participated and argued on behalf of Defendants. 


The purpose of a motion to alter or amend judgment is to ask the trial judge to reconsider matters 


contemplated in a decision on the merits.  Pye v. Estate of Fox, 369 S.C. 555, 565-566, 633 S.E.2d 505, 


510 (2006).  “[I]t is proper to view a Rule 59(e) motion not only as a vehicle to request the trial court 


alter or amend the judgment, but also as a vehicle to seek reconsideration of issues and arguments.”  


Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 21, 602 S.E.2d 772, 778-779 (2004) (internal 


quotation marks omitted). 


Based upon the record and evidence of this case, the arguments of counsel, and the foregoing, 


this Court can discern no new facts, legal theories or applications of law which were not previously 


considered by the Court in its June 21, 2021 Order.  Defendants’ two grounds upon which the Motion for  


Reconsideration is based were fully briefed and argued by counsel in their Motion for Relief from 
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Default and considered by the Court. Therefore, Defendants’ Motion to Reconsider is denied.  


NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that 


Plaintiffs’ Motion to Reconsider this Court’s Order filed June 21, 2021 is denied.  


AND IT IS SO ORDERED 


 


 


 


(JUDGE’S SIGNATURE PAGE TO FOLLOW) 
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Richland Common Pleas


Case Caption: First Citizens Bank & Trust Company  vs Justin K Spires  , defendant,
et al


Case Number: 2019CP4005698


Type: Master/Order/Other


It is so Ordered


s/Joseph M. Strickland, 3055


Electronically signed on 2021-09-21 13:22:22     page 3 of 3
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STATE OF SOUTH CAROLINA
))COURT OF COMMON PLEAS


COUNTY OF RICHLAND )C/A No. 2019-CP-40-5698


First Citizens Bank and
 Trust Company, )


)
Plaintiff, )


)
v. )


)
Justin Spires, )
 Timothy Spires, Sr., et al, )


)
Defendants. )


____________________________ )


HEARING


********


Friday, June 4, 2021
2:27 p.m. - 2:57 p.m.


The hearing before the Honorable Joseph M.


Strickland, Master-In-Equity for Richland County, was


taken at 1701 Main Street, Courtroom 2-D, Columbia,


South Carolina on the 4th day of June, 2021 before


Travis McLeod, Court Reporter and Notary Public in


and for the State of South Carolina.
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APPEARANCES


Theodore von Keller, Esquire
Crawford & von Keller, LLC
1640 St. Julian Place
Columbia, South Carolina  29204
Attorney for the Plaintiff


Shawn M. French, Sr., Esquire
The French Law Firm, LLC
1476 Ben Sawyer, Suite 3
Mount Pleasant, South Carolina  29464
Attorney for the Defendants
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FIRST CITIZENS V. SPIRES 3


CALL TO ORDER:


THE COURT:  This is civil action number 2019-CP-40-


5698 First Citizens Bank and Trust Company


versus Justin Spires and others.  The matter


before the Court is a motion by Mr. Spires to


set aside the foreclosure sale.  Is that


accurate, Mr. French?


MR. FRENCH:  There's actually two motions, Your


Honor.  There are two Mr. Spires.  One is


Justin Spires, one is Timothy Spires, Sr.  I


filed separately.  May not have been necessary


but they have slightly different arguments.  I


can go to that if you want me to or we can


wait.


THE COURT:  Let me ask for clarity of the record,


are they both defendants in the case?


MR. FRENCH:  Yes, Your Honor.


THE COURT:  Okay.  Whose motion are you going to


argue first?


MR. FRENCH:  I think we can argue them at the same


time.  Is that an issue or ...


MR. VON KELLER:  I don't think so.  I don't think I


paid much attention to the fact that there were


two.  I thought they were duplicates.  But


they're essentially the same argument, aren't
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FIRST CITIZENS V. SPIRES 4


they?


MR. FRENCH:  They are.  Just a slightly different


fact pattern, which can be summed up in the


fact that Timothy Spires didn't even live at


the property, never has lived at the property


where he was allegedly served at.


THE COURT:  Before we get started, for clarity of


the record, what's the situation now?  Mr. von


Keller, what's the ---


PLAINTIFF'S POSITION:


MR. VON KELLER:  The -- Your Honor, the property was


sold.  I provided Your Honor with a memorandum. 


The facts are a little bit convoluted in the


fact that this happened during the beginning of


Covid, and we have -- you issued the judgement. 


We've scheduled a sale.  We had to cancel the


sale because of Covid.  Then we rescheduled. 


We then -- he files bankruptcy.  We had to


cancel that sale.  So we actually ended up


having three notices of sale.  The -- at the


final sale that occurred, my client was the


successful bidder.  That's been quite a while


ago actually.  And we then could not gain


possession of the property and we field a writ


of assistance with you, and you issued a writ. 
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FIRST CITIZENS V. SPIRES 5


And we served -- we attempted to serve the writ


on the Defendant, could not get service, and we


posted it.  And then this action happened.  But


we -- the final sale was in December of 20,


December 7th, 2020.  So we've been the -- you


issued a master's deed, everything's finalized.


THE COURT:  Uh-huh.  Okay.


MR. FRENCH:  I believe the final sale was actually -


- it was a deficiency sale.  The first sale was


December, the second was January.  Doesn't


matter much.  Just for the record.


MR. VON KELLER:  My -- I -- I have it the other way


around.


THE COURT:  All right.  Is your client going to


waive deficiency or that's not even on the


table?


MR. VON KELLER:  My recollection is we waived


deficiency but let me double check that.


THE COURT:  All right.


MR. FRENCH:  There is a judgement against -- a


deficiency judgement was entered.


MR. VON KELLER:  Well then we did not waive


deficiency then.


THE COURT:  Is that something worth negotiating? 


Will that settle this case?
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FIRST CITIZENS V. SPIRES 6


MR. VON KELLER:  I approached my client, Your Honor,


at the hearing where Shawn was asking for an


injunction and we agreed to stay -- to stop the


writ of ejectment.  I asked my client if they


-- could they provide me with a reinstatement


figure.  The problem is is that now the loan --


now the deed has been issued, master's deed has


been issued, the property's been turned over to


the bank's REO department.  They no longer have


an active loan.  There's no loan to reinstate. 


The loan's been accelerated.  I provided Your


Honor with an affidavit with my memorandum. 


The accelerated loan is some -- the affidavit


reflects that the accelerated loan is, I think,


I want to say $65,000.  Let me check that.


MR. FRENCH:  59 maybe.


MR. VON KELLER:  $63,791.  So I'm not --


reinstatement's not an option.  The entire loan


is due.  $63,000.


THE COURT:  Oh no, not reinstatement, waiving


deficiency.


MR. VON KELLER:  Sir?


THE COURT:  Waiving your judgement, your deficiency


judgement, that's what I -- I may have


misspoken.  I'm not suggesting you reinstate. 
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FIRST CITIZENS V. SPIRES 7


I was just wondering if the deficiency


judgement itself could be waived, if that would


settle his motion.


MR. VON KELLER:  I don't know.  Shawn's not


mentioned that to me and I didn't take it to my


client.


MR. FRENCH:  And we talked -- we mentioned it


briefly last time we spoke.  But the problem is


I've got two clients here, Your Honor.


THE COURT:  Yeah.


DEFENDANT'S POSITION:


MR. FRENCH:  Timothy who is only on the note, he's


not on the mortgage.  And there's some weird


facts with this that we haven't had a chance to


talk about.  May be moot, but ...  And --


Timothy, Sr. I should say.  There's two


Timothys.  Junior is not involved in this case. 


Timothy, Sr. who's never lived there, and


they're claiming he was served, you know, at


this property address.  And then you've got


Justin.  Justin owns the house.  While, you


know, a deficiency judgement is fine and dandy,


there is likely equity in the house that he's


facing to lose.  Our arguments are basically he


was trying to reinstate.  And I finally got
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FIRST CITIZENS V. SPIRES 8


today their reinstatement quote which is just


shy of 15,000 good through 12/30/2020.  I just


got this today.  I'm not trying ---


MR. VON KELLER:  That didn't come to me.


MR. FRENCH:  That's the only copy I brought with me. 


I couldn't get an affidavit.  But that was in


December, but I imagine what happened, I can


only guess with banks and computer systems, if


the first sale was in December, that may have


caused problems with this.  Anyway, there was


reinstatement 15,000, in my client's affidavit


he tried to reinstate, he went there, they


wouldn't accept him on that letter.  The waiver


of the deficiency for Timothy would completely


remove any interest he has in this case at all,


Your Honor, because if they weren't seeking a


deficiency they wouldn't even have named him as


a defendant.  Waiver of deficiency for Justin


however a cold comfort at best.  It's only a


$2,200 deficiency judgement.  It was a full


debt bid and then they had all the -- they did


a deficiency for all the post-judgement cost


and fees.


THE COURT:  What did you hand Mr. von Keller?


MR. VON KELLER:  This is -- so apparently a
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FIRST CITIZENS V. SPIRES 9


reinstatement back from December of 2020,


that's why I misunderstood Shawn.  I thought he


was saying that this was a reinstatement he


just got.  But this ---


MR. FRENCH:  No, it's not one he just got.


MR. VON KELLER:  Okay.  This goes back to December


of 2020.


THE COURT:  Is it a copy of a check?


MR. VON KELLER:  No, it's just ---


MR. FRENCH:  It was a reinstatement quote that he


got.  And in his affidavit, Justin Spires went


to reinstate with this money, and they wouldn't


accept it.


THE COURT:  Did he have a check, a cashier's check


or something?


MR. FRENCH:  He did have the funds.  He had settled


a personal injury lawsuit.  But they wouldn't


take it.


THE COURT:  They wouldn't take what though?


MR. FRENCH:  $14,369.90.


THE COURT:  Did he have a check or did he just ---


MR. FRENCH:  He did.  I believe he did.  I mean he's


-- I honestly don't know, Your Honor.  I don't


want to speak out of turn.  He had the funds


from a personal injury ---
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FIRST CITIZENS V. SPIRES 10


THE COURT:  You said they wouldn't take it.  I


thought ---


MR. FRENCH:  Well he showed up with the money ---


THE COURT:  He tendered the funds.


MR. FRENCH:  Correct.  He tried to at the bank.


THE COURT:  Oh, at the bank.


MR. FRENCH:  Correct.


THE COURT:  Okay.  All right.  I'm sorry, in


interrupted you.  Go ahead.


MR. FRENCH:  No, I'm sorry, Your Honor.


THE COURT:  That's all right.  Go ahead.


MR. FRENCH:  So as I said, to answer your question


about the waiver of deficiency, if there were


no deficiency demand, Timothy Spires wouldn't


even be a party to this case.  Is that


accurate, Ted?


MR. VON KELLER:  I want to just stop you for just a


minute, Your Honor.  I'm looking at the


Defendant's affidavit.  And I think the facts


are a little bit different.


MR. FRENCH:  Okay.


MR. VON KELLER:  He says that in December he had a


check from a car accident and that he goes to


the bank to approach them with the


reinstatement.  And they said they couldn't
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FIRST CITIZENS V. SPIRES 11


accept a reinstatement unless he paid the


entire amount of the loan.  Well that's after


the foreclosure sale, Your Honor.  That makes


perfect sense.  The property had been sold by


then.


MR. FRENCH:  Except he had a reinstatement here


saying it's good through 12/30/2020.  I realize


that's where that confusion on his part came


from.


MR. VON KELLER:  Yeah.  Well we don't know ---


MR. FRENCH:  Well -- sorry, Ted.


MR. VON KELLER:  He doesn't mention in here when he


went to the bank.  So all I know is that the


sale's on December 7th.


MR. FRENCH:  The first sale.  The second sale was in


January.


MR. VON KELLER:  You say that but I don't know.


MR. FRENCH:  I can pull the court records up on my


computer and show you.


MR. VON KELLER:  All right.


MR. FRENCH:  I looked at them with my client because


they were confused by the whole deficiency


process, that's why I'm familiar.  It's a long


case.


MR. VON KELLER:  Yeah, I think that's not correct
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FIRST CITIZENS V. SPIRES 12


because the public index reflects that the


master's order of the deficiency was done on


January 15.


MR. FRENCH:  Well it would have been the second


sale.  The deficiency would have been around 6


---


THE COURT:  Actually we had several -- we didn't do


them on schedule.  I have to go back and check. 


I can find out.  Hold on just a second.  The


sale was December?


MR. VON KELLER:  That's what my understanding is,


Your Honor.  My record reflects that the sale


was on December 7, 2020.


MR. FRENCH:  It says, Plaintiff -- on the report of


sale, the report of sale says, the Plaintiff


bid on sale today January 6th, 2021, $69,407.


THE COURT:  Okay.  So that's what we had, a


deficiency sale in January.


MR. FRENCH:  That was the second sale date.


MR. VON KELLER:  Oh, so when you said the second,


that's what you mean?


MR. FRENCH:  Yeah, yeah, yeah, I'm sorry.


MR. VON KELLER:  Yeah because I'm looking here at


the master's deed, the sale was on December


7th.  So that's what -- we were just talking
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FIRST CITIZENS V. SPIRES 13


about different things.


MR. FRENCH:  Yeah, I figured that was the case.


THE COURT:  The deficiency sale became final in


January?


MR. FRENCH:  Correct, Your Honor.


THE COURT:  January 6th.  Thank you.


MR. FRENCH:  We agree on that point, Ted?


MR. VON KELLER:  Sir?


MR. FRENCH:  We agree on that point, that the sale,


the second part?


MR. VON KELLER:  Yeah.  I'm just looking for the


order.  I wanted to see if there was an entry


of the deficiency judgement.  That's what I'm


looking for in the file.  Why don't we proceed


with your argument.


MR. FRENCH:  Okay.  I've got it here somewhere. 


Yeah, order of deficiency sale on January 15. 


It's $2,692.96 signed January 14th and entered


January 15th.


MR. VON KELLER:  Okay.


MR. FRENCH:  I've got it pulled up.


THE COURT:  Mr. French, go ahead.


MR. FRENCH:  Yeah, basically this -- there are two


motions.  They're pretty much the same motion


accept for Timothy Spires who is a Defendant by
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FIRST CITIZENS V. SPIRES 14


virtue of having signed the original note, he


never has lived at that property.  Is ex-wife


and her boyfriend, Mitch, who is the one the


process server gave the papers to, under his


affidavit, lived there.


THE COURT:  Whoa, whoa, whoa, Mitch says he never


lived there.


MR. FRENCH:  Not lived there.  She lived there, his


ex-wife lived there.  He didn't live there.


THE COURT:  Okay.  Please proceed.


MR. FRENCH:  And he was there at 8 a.m. for whatever


reason.  His affidavit he says he told the


process server, Tim doesn't live here.  And he


also says the process server never asked if he


-- you know, if Mitch resided there.  Whether


he did and Mitch doesn't remember or whether he


didn't, Mitch's testimony is that he didn't ask


and Mitch didn't tell him.  The affidavit from


the process server checks the box that says


he's a co-resident but it also said that


Timothy Spires lives there and he didn't.  And


so really this becomes -- the first issue is


the complete lack of personal service on


Timothy Spires and on Justin Spires.  Now I


realize there is an issue with what Justin
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FIRST CITIZENS V. SPIRES 15


Spires knew, which is why I filed these as two


separate motions because the facts are slightly


different.  There's no evidence Timothy Spires


knew any of this was going on.  Quite the


opposite.  He didn't know this was happening


until a couple weeks ago.  And he didn't even


know there was -- the affidavit filed a couple


days ago by First Citizens mentioned a note


modification signed -- I don't have a copy of


the note modification signed in 2016 by Justin


Spires only.  Which I just note that for the


record.  I quite frankly don't know what to


make with that.  So I -- you know, Timothy


Spires, his best day is, yeah, the deficiency


is waived, gets taken off of his record, his


credit and everything.  But -- and then Justin


Spires, he wants to keep his house.  He was


trying to reinstate it, there was confusion, I


-- you know, the paperwork said December 30th. 


The bank probably in their system said, no, the


foreclosure's happened, we can't take it.  I


don't know right now.  That's my guess.  So


when he showed up with the -- you know, to


reinstate, they wouldn't accept it in December


of this year.
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FIRST CITIZENS V. SPIRES 16


THE COURT:  So your bottom line is you want to set


aside the sale for lack of personal


jurisdiction?


MR. FRENCH:  That's it, Your Honor.  And there's a -


- one thing I will say too, you'll remember


there was a hearing on the writ of assistance


done virtually.  My client thought that was the


foreclosure hearing.  And if you'll look at the


notice of sale for that, it said it was a


foreclosure hearing -- the notice that was


posted, it said it was for a foreclosure


hearing.


THE COURT:  Now if I grant your motion what's going


to happen?


MR. FRENCH:  We're gonna, one, try and get the debt


verified and try to reinstate it because it's


-- as Mr. von Keller said, as Ted said, they


can't reinstate right now.


THE COURT:  Reinstate and catch up all the payments. 


Now he'd be due for another six months.


MR. FRENCH:  Yes, Your Honor.  I was hoping to get a


reinstatement figure updated to ask, you know,


can you do this.  But they weren't able to


provide it obviously ---


THE COURT:  Uh-huh.
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FIRST CITIZENS V. SPIRES 17


MR. FRENCH:  --- so I wasn't able to ask my client.


THE COURT:  Is there a way he could redeem it?


MR. FRENCH:  You mean refinance it completely?


THE COURT:  Yeah.


MR. FRENCH:  I don't know.  Is that even possible,


Ted?


MR. VON KELLER:  Well I think the problem is is -- I


don't think the problem is in finding a way to


get First Citizens to do that.  I think the


problem is can your guy come up with, you know,


almost $70,000.  That's where the real problem


is.


MR. FRENCH:  I don't know.  I've got two guys here. 


And so one probably not, one maybe.  I don't


know, I haven't asked.


THE COURT:  Okay.


MR. FRENCH:  I mean honestly, you know, I'd probably


tell them to -- because there is 10s of


thousands of equity in this house.  You get it


on REO it's going to turn around, it's going to


sell real fast.


THE COURT:  Setting aside a sale is a pretty serious


request.


MR. FRENCH:  I understand.


THE COURT:  And not that I'm afraid to make a
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FIRST CITIZENS V. SPIRES 18


decision on that, but it is a serious request. 


I'm trying to maybe do it with mediation.


MR. FRENCH:  I understand.


THE COURT:  If they're willing to redeem it maybe


we'd be in business, but I don't know what to


say because you say lack of personal


jurisdiction, that means they didn't have


notice of proceedings.  Now you say Mr. Timothy


Spires, Sr. didn't know about this until a few


weeks ago.  Is that ...


MR. FRENCH:  That's correct, Your Honor.


THE COURT:  That's accurate.  Mr. Justin Spires


though has known for quite a while.


MR. FRENCH:  He has had actual knowledge.  I think


that the record -- you know, it's safe to say


he did have knowledge of this for -- I don't


know how long exactly.


THE COURT:  He filed bankruptcy.


MR. FRENCH:  He did file bankruptcy, Your Honor. 


Now he always -- I definitely would never


dispute that he knew that he owed the money and


was trying to keep it up.  Whether -- we go


through this all the time, foreclosure people


don't understand what that means.


MR. VON KELLER:  But here's the problem that I have. 
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FIRST CITIZENS V. SPIRES 19


We need to kinda stick to the record here.  His


own affidavit says that he called the bank in


2020 when he got his tax return, and this is


before July -- this is paragraph 13 of his


affidavit.  He said, the lady told me my house


was in the foreclosure process.  Number two, he


calls a bankruptcy lawyer on July 3.  Number


three, the bankruptcy attorney, the Reed Law


Firm faxes my office the notice of bankruptcy


on July 6.  Us, the foreclosing attorney. 


Clearly he knew in December, but from this


conversation from his own affidavit, he knew in


December of 2020 that the matter was in


foreclosure.  Your Honor, in my memorandum one


of the things I tried to point out to you was


he's required to get relief from a final order. 


He's got to show he acted properly.  There are


12 notices that went to him before we get Mr.


French's motion.  12 notices of the bankruptcy


and he does nothing.  That in and of itself is


a bar to relief from default.  And then, as


Your Honor correctly pointed out, he's got to


show a meritorious defense.  So if you were to


set this aside what happens?  We reserve him


and we go -- we just do another foreclosure. 
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FIRST CITIZENS V. SPIRES 20


They can't pay $70,000.  And in regards to the


service, the affidavit of service says that


they served it on -- it's identified here, the


process server says he serves Mitch Smith, a


co-resident, a white male, 41 to 45 years old


identifies it in the house.  You know, I've


cited the figure, Your Honor, the rules from


the South Carolina Supreme Court that perfect


service is not required if you comply with the


basically the spirit of what the Court of


Appeals and Supreme Court have said, if you


comply with the rules and the spirit of the


rules, then that gives you personal


jurisdiction and that gives you notice.


THE COURT:  Did Justin Spires live in the house?


MR. FRENCH:  Yes, Your Honor, he did.


THE COURT:  He lived there?


MR. FRENCH:  He did.


THE COURT:  All right.  Service allegedly was made


on ---


MR. FRENCH:  Mitch Smith.


THE COURT:  --- Mitch Smith who didn't live there,


but was Justin's mother's boyfriend?


MR. FRENCH:  Correct, Your Honor.


THE COURT:  But he did visit?
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FIRST CITIZENS V. SPIRES 21


MR. FRENCH:  Correct.


MR. VON KELLER:  I would point out, Your Honor, that


that is the record address for both Defendants. 


We have no other address for Timothy Spires,


Sr.  He signed the note -- he signed the note


with his son, and the mortgage.  And the


mortgage is over the property where they were


served.  That is the only address that we had. 


And the rules require if he's going to insist


on another address, he's got to provide that to


the creditor in writing.  And that's not before


you.


THE COURT:  Okay.


MR. FRENCH:  Your Honor, he's got an ongoing


relationship with First Citizens.  In fact the


note has another address on it that -- for


Timothy Spires on the face of it.  So that


argument -- and there's no argument -- the fact


that that's where Justin lived and -- that


doesn't give them licence to serve -- there's


no -- there's nothing in the law that allows


someone to consent to service at an address


they don't live at.  The statute is -- and he


has it in his memorandum, leaving a copy at a


dwelling house of usual place of abode with
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FIRST CITIZENS V. SPIRES 22


some person suitable age of discretion then


residing therein.  That's not Timothy's usual


place of abode.  It is Justin's.  But it was


handed to someone who didn't reside there.


MR. VON KELLER:  Again, there's nothing in the


record.  The only record shows that the service


address was the mortgage address.  At the time


of the entering into the note there was no


property.  The record address is the mortgage


address.  There's nothing in the file that


reflects that anyone gave -- what the statute


requires is written notice of a different


address. We are -- the bank -- the creditor is


entitled to rely on the information unless the


debtor does something differently.  There's


nothing in our case law that suggests we gotta


go out and figure out where you live.  We rely


on the record address which is the mortgage


address.  That's where all the correspondence


went to both of these Defendants.  If he wants


to say he doesn't live there, then give us a


different address.


THE COURT:  Mr. French?


MR. FRENCH:  His affidavit, I believe, does give a


different address.  And I'm trying to pull up


CREEL COURT REPORTING, INC.
1230 Richland Street / Columbia, SC 29201


(803) 252-3445 / (800) 822-0896


Record on Appeal068







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


FIRST CITIZENS V. SPIRES 23


right now the record.  Because the record has


a different address on it, a property address


but it has a different address.


THE COURT:  Go ahead.  Take your time.


MR. VON KELLER:  When you say the record, what do


you mean.


MR. FRENCH:  The note you filed.


MR. VON KELLER:  What?


MR. FRENCH:  The note you filed with your ...


MR. VON KELLER:  Oh, the note does in fact -- the


note which is prior to the acquisition of the


property, the note does say an apartment.


MR. FRENCH:  Sorry, Your Honor.  The internet's


taking a minute to upload ---


THE COURT:  No, take your time.


MR. FRENCH:  --- the exhibits.


THE COURT:  Take your time.


MR. FRENCH:  All right.  The first page of the


exhibits, Your Honor, the promissory note has


an address of I think 83 or 6340 Barns Terry


Road, Unit F.  And in his affidavit, Mr. Spires


said, you know, here's my address.  First


Citizens has that address and that's where I


lived for 30 years.


THE COURT:  If I set aside the sale, what's Mr.
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FIRST CITIZENS V. SPIRES 24


Spires, Sr. going to do?


MR. FRENCH:  First of all the question is, you know,


how much -- you know, is to verify the debt. 


But there's also this question that popped up


recently with this note modification that was


signed by only Justin.  Now I don't know what


affect that has on Mr. Timothy Spires, Sr.  And


I haven't had time to think about that.


THE COURT:  All right.


MR. FRENCH:  But the question is, you know, try to -


- to be honest they're either going to


reinstate or try to pay the loan off most


likely.


THE COURT:  And the status now is that Mr. Justin


Spires lives at the property, is that correct?


MR. FRENCH:  Yes, Your Honor.


THE COURT:  His mother still with him?


MR. FRENCH:  It's -- no, he lives with his daughter. 


But the mother isn't there.  His -- Mr. Spires'


mother is still there.  Yes, Your Honor.


THE COURT:  Mr. Justin Spires' mother?


MR. FRENCH:  Yes, Mr. Justin Spires, his mother and


Mr. Justin Spires' daughter.


THE COURT:  Okay.  Have they made any preparations


to move at all?
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FIRST CITIZENS V. SPIRES 25


MR. FRENCH:  I believe so, Your Honor.  I told them


to.  And I would ask the Court, I'm not aware


of the statute Ted has mentioned about the


notice address.


MR. VON KELLER:  I'm relying on -- in the consumer


protection code, when you -- the case law that


talks about that you have to send the notice of


home right to cure to the record address, and


the consumer protection code defines the record


address as the last address provided by the


consumer in writing.


MR. FRENCH:  Right.  And I'm not arguing -- I have


no idea.  I'm not arguing that they didn't send


that other consumer protection code.  But I


think service is a completely different issue.


MR. VON KELLER:  Well how else do you obtain an


address then?  I mean if I tell you in the loan


documents that my address is 102 Green Street,


and where then are you to send your process


server to serve me?  102 Green Street because


that's the address that I provided you until


such time as you give me a new address.


MR. FRENCH:  You have to do a skip trace -- you know


this.  And you also know that -- you know, I've


got Mitch saying ---
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FIRST CITIZENS V. SPIRES 26


MR. VON KELLER:  No ---


MR. FRENCH:  --- I told him Tim doesn't live here.


MR. VON KELLER:  I don't agree with you at all.  I


mean if Mr. Spires, you know, wanted the bank


to have a different address he needed to


provide that to them.  We don't have an


obligation to find him.


THE COURT:  Please address the bench.


MR. FRENCH:  Sorry, Your Honor.


MR. VON KELLER:  Sorry, sir.


THE COURT:  That's all right.  That's all right. 


Anything further, Mr. French?


MR. FRENCH:  No, Your Honor.


DECISION:


THE COURT:  Okay.  I don't -- I'm persuaded, quite


frankly, by the fact that Mr. Justin Spires had


notice.  And because of the state of


proceedings post-judgement post-sale post-


eviction, I'm inclined to deny the motion to


set aside the judicial sale.  That's a fairly


serious thing to ask to do.  Now as far as the


eviction's concerned, Mr. French, how much time


would your clients need to move?


MR. FRENCH:  I'd say at least another 30 days, Your


Honor.
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FIRST CITIZENS V. SPIRES 27


THE COURT:  Okay.  Mr. von Keller, could you give


them more than 30 days?  I know your client's


probably screaming at you about how long this


is taking.


MR. VON KELLER:  Well, Your Honor, I was, you know


when you initially called my name I thought you


were gonna ask would I agree to 30 and I was


going to ask for less time.  So I think my


obligation, my duty -- excuse me, my duty to my


client if you're inclined to give them 30 days,


to go with the 30 days.  I have no authority to


alter that one way or the other.


THE COURT:  Well 30 days is a holiday.  And in your


order denying the motion to set aside the


judicial sale, order that the property be


vacated by July 12th, 2021.


MR. VON KELLER:  July 12?


THE COURT:  Yes, sir.  That's a Monday.  That's the


second Monday in July.


MR. VON KELLER:  Very well, Your Honor.  I will


provide a proposed order to you and Mr. French.


MR. FRENCH:  Your Honor, would you, for the record,


you addressed Justin Spires.  Would you address


Mr. Timothy Spires too?


THE COURT:  His motion is likewise denied.
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FIRST CITIZENS V. SPIRES 28


MR. FRENCH:  Thank you, Your Honor.


THE COURT:  I don't know if you plan to appeal or


not.  You know the requirements of posting bond


and all that kind of stuff ---


MR. FRENCH:  For a foreclosure sale, yes, Your


Honor.


THE COURT:  Okay.  Just to be clear.


MR. FRENCH:  I don't know if it would even matter


'cause the sale's already happened, so ...


MR. VON KELLER:  No, I believe if you were to appeal


they have to post a bond now, appeal of a


foreclosure.


THE COURT:  To stop the eviction they'd have to post


a bond.


MR. FRENCH:  I believe so.


THE COURT:  Okay.  All right.


MR. VON KELLER:  Your Honor, when Shawn asked you


about the ruling in regard to the other Mr.


Spires, I could not understand what you said.


THE COURT:  I said his motion is likewise denied.


MR. VON KELLER:  Is what, sir?


MR. FRENCH:  Denied.


THE COURT:  Likewise denied.


MR. VON KELLER:  Thank you, sir.


(There being nothing further, the hearing concluded
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at 2:57 p.m.)
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STATE OF SOUTH CAROLINA
))COURT OF COMMON PLEAS


COUNTY OF RICHLAND )C/A No. 2019-CP-40-5698


First Citizens Bank and
 Trust Company, )


)
Plaintiff, )


)
v. )


)
Justin Spires, )
 Timothy Spires, Sr., et al, )


)
Defendants. )


____________________________ )


HEARING


********


Wednesday, August 18, 2021
10:07 a.m. - 10:17 a.m.


The hearing before the Honorable Joseph M.


Strickland, Master-In-Equity for Richland County, was


taken at 1701 Main Street, Courtroom 2-D, Columbia,


South Carolina on the 18th day of August, 2021 before


Travis McLeod, Court Reporter and Notary Public in


and for the State of South Carolina.
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APPEARANCES


Theodore von Keller, Esquire
Crawford & von Keller, LLC
1640 St. Julian Place
Columbia, South Carolina  29204
Attorney for the Plaintiff


Shawn M. French, Sr., Esquire
The French Law Firm, LLC
1476 Ben Sawyer, Suite 3
Mount Pleasant, South Carolina  29464
Attorney for the Defendants


Also Present: Justin Spires, Timothy Spires
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FIRST CITIZENS V. SPIRES 3


CALL TO ORDER:


THE COURT:  This is civil action number 2019-CP-40-


5698.  Is that the correct docket number?


MR. FRENCH:  5698?


MR. VON KELLER:  Yes, sir. 2019-40-5698.


THE COURT:  Okay.  First Citizens Bank and Trust


versus Justin Spires and others.  My notes


indicate this is a Motion to Reconsider.  All


right.  This is a Motion to Reconsider the --


my ruling that, not to set aside the


foreclosure, is that correct?


MR. FRENCH:  You're correct, Your Honor.


THE COURT:  All right.  You may proceed.  Y'all can


sit down if you'd like.


DEFENDANT'S POSITION:


MR. FRENCH:  Thank you, Your Honor.  Shawn French,


for Justin Spires and Timothy Spires.


THE COURT: Uh-huh.


MR. FRENCH:  To make it brief the Order denying the


motion to set aside was based upon a few


erroneous things.  First of all, the thrust of


the motion especially with Timothy Spires, as


well as Justin Spires with the lack of personal


service, the Court found that, one, it didn't


matter that Timothy Spires had never lived at
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FIRST CITIZENS V. SPIRES 4


the property, and it very much matters under


Rule 4.  They delivered the documents to a


place where he didn't live.  The bank argued


that's the address they have on record for him. 


There was an affidavit presented by the


individual who was actually handed the papers


who said, Timothy's never lived here and I told


the process server this.  The -- so the Court


has no jurisdiction.  Additionally, the Court,


you know, use at the argument of the -- the


Plaintiff, the Wam and Sundown factors, those


don't apply in this case, Your Honor.  The


Court never had personal jurisdiction.  Under


BB&T V. Taylor, without personal jurisdiction


any action is void.  Not voidable, not even to


be set aside as a void.


THE COURT: Uh-huh.


MR. FRENCH:  All that aside, also that, you know,


the argument was there were no defenses, but


there was a defense.  My client had -- you


know, we said in the last hearing there were


issues he was trying to raise with how much was


owed, and then at the last hearing there was an


affidavit submitted by Tracy Hinnant, which


said there had been a loan modification.  And
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FIRST CITIZENS V. SPIRES 5


there had to had been a loan of modification,


which had altered the interest rate, which


wasn't ever used for the judgements.  The


judgement actually used a higher interest rate


than was actually half of it.


THE COURT:  Who was Tracy Hen- ---


MR. FRENCH:  I -- I don't have a copy -- excuse me,


Your Honor?


THE COURT:  Who was Tracy Hinnant?


MR. FRENCH:  She was the witness who signed an


affidavit that was submitted in their response


of motion.  She works at First Citizens.


THE COURT:  Okay.  All right.


MR. FRENCH:  And in her affidavit she -- she


admitted there was  loan modification.  And I


submitted it with a Motion to Reconsider. 


Yeah, it was a loan modification, and here's


First Citizens documents, which were partially


discussed and presented at the last hearing,


showing the interest rate was lower than what


they used for the judgement.  And so we've,


kind of, got a mess here.  And they're saying


there is no defense.  It's not necessary 'cause


Wam and Sundown, both of those cases dealt with


-- neither one of them, I mean, dealt with it
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FIRST CITIZENS V. SPIRES 6


-- the fact that there wasn't the service. 


They both dealt with, you know, potentially


questionable service, but not even questionable


service, people trying to get out of default a


few days after they were served.


The -- here we're dealing with the BB&T V.


Taylor case, where it said, BB&T V. Taylor says


clearly, there is -- without personal service


its void.  And, you know, that's the -- the


request of the argument.  There was a


misunderstanding of -- misapplication of law


under the other and the facts.


THE COURT:  Okay.  Mr. von Keller.


PLAINTIFF'S POSITION:


MR. VON KELLER:  Good morning, Your Honor.  Ted von


Keller for First Citizens.  Your Honor, keeping


this very brief, I would like to make five


points.  Number one point is, this is not a


Summary Judgement hearing, it's not an issue of


whether there is a disputed issue of fact. 


There was sufficient evidence in the record for


you to conclude that service was done properly. 


The sworn affidavit of the process server


indicates that he served Mr. Spires but serving


Mitch Smith a co-resident.  It's a sworn
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FIRST CITIZENS V. SPIRES 7


affidavit that says he determined that this is


where he resided and he served a person of age


and discretion who reside therein.


THE COURT:  Which -- which Mr. Spires?


MR. VON KELLER:  The -- both were served through


this gentleman, sir.


THE COURT:  Okay.


MR. VON KELLER:  Justin and Timothy.


THE COURT:  Okay.


MR. VON KELLER:  The -- the same affidavit says the


same thing.


THE COURT:  Now, Timothy never lived there though,


that's what Mr. ---


MR. VON KELLER:  He was -- the process server states


that he resided -- that was a -- the residence


and this was a co-resident.  So there is


sufficient evidence in the record for you to


have found that fact.  Counsel argues that it


is undisputed.  Well, it is in fact disputed.


Number two argument is that, under Rule


60, Mr. Spires has to establish an excusable


neglect, mistake or inadvertence.  You have no


evidence of any of that.  There's no excusable


neglect or mistake or inadvertence here.  I


pointed out to you, point number three in the
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FIRST CITIZENS V. SPIRES 8


hearing, that Mr. Spires received 11 notices of


his foreclosure hearing and even on the eve of


the sale filed bankruptcy to prevent the sale


from going forward.  That bankruptcy case was


dismissed and yet he still never did anything


to get relief from default.  This matter


proceeded to a sale, it's been sold, title has


conveyed.


So that takes me to the forth point. 


Prejudice to the non-moving party.  There's no


loan anymore to reinstate, Your Honor.  When


the sale took place the mortgage was


extinguished, it -- there's no loan for Mr.


Spires to reinstate, so that is serious


prejudice to my client.  We're sitting here


with a property that we own and cannot do


anything with it.


And fin- -- finally, number five.  The --


and I'm gonna change -- I'm gonna change what


I said, six points.  Five is that, as you know,


under the case law the burden is on Mr. Spires,


and he just has not established that burden to


show that there's some excusable neglect or


marital risk defense here, because he was 11


months behind in -- at the time of the
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FIRST CITIZENS V. SPIRES 9


foreclosure.  And he's -- Mr. French is arguing


that, well, he had the dispute over the


interest rate, but there's 11 payments in the


arrears here, so he is simply not carrying his


burden.


And I had another point, but it escapes me


at the moment.  But those -- oh, I know what it


was.  There's nothing new here.  He's filed a


Motion for Reconsideration and we've -- we've


had all these arguments before, when we were


before you before.  You -- there's nothing new


for you to consider here.  So I respectfully


ask, that the Motion for Reconsideration be


denied.


THE COURT:  Okay.  Mr. French.


DEFENDANT'S RESPONSE:


MR. FRENCH:  First, I'll ask the Court not to


conflict Justin and Timothy Spires, they're


different defendants and they're both my


client.


THE COURT:  Uh-huh.


MR. FRENCH:  All the notices were sent to Justin's


address.  No notices were sent to Timothy,


there's nothing.  As far as service is


concerned, the presumption is that service was
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done, and we have met presumption and rebutted


it with the third parties affidavit, from Ms.


Smith, the person who their aff- -- process


server says that he served.  He says, that's


not what I said, and that's not the truth. 


There's nothing saying Timothy ever lived


there.  There's nothing saying Justin ever got


the -- he got the letters, but he never was


served with the documents.  In addition, there


is the -- he says I have to show mistake,


inadvertence and cause or excusable neglect


under 60(b) but that's 60(b), but 60 -- or


60(b)(1), 60(b)(4) says, if the judgement is


void.  BB&T V. Taylor says, if there's no


personal service there's no personal


jurisdiction, and the judgement is void.


Finally, he keeps talking about a burden


that doesn't apply, because there was never


service.  But Wam and the Sundown factors don't


-- this isn't -- if the Court finds that they


were served, then there is a defense.  He -- he


said that -- the 11 months, even if there was


11 months, okay, but they've got a deficiency


judgement, Your Honor.  This isn't even a -- a


deficiency waived foreclosure.  They got a
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deficiency judgement against my client, so the


amount of money very much matters.


THE COURT:  Okay.  This is still the judgement still


-- still pending, still valid, less than 10


years old?


MR. VON KELLER:  I did look at that, Your Honor.  I


believe that may be correct.  I'll defer to Mr.


French on that.  I can't -- really don't know


the answer to that at this moment, but let me


see if I can find your Order of foreclosure.


THE COURT:  Okay.  Mr. French is that -- is that ---


MR. VON KELLER:  I see that the amount ---


THE COURT:  --- is that still ---


MR. VON KELLER:   --- the deed was issued in January


of '21.  If there's been an entry of a


deficiency judgement I'm -- I simply don't know


that at this moment.


MR. FRENCH:  On January 15th of 2021, there was a


deficiency judgement, Your Honor.


THE COURT:  Okay.


MR. VON KELLER:  All right.  Okay.  Thank you.


DECISION:


THE COURT:  Okay.  So, based on the arguments


presented the motion is denied.  Let me ask you


though, is there a chance of -- of settling the
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deficiency judgement then, Mr. von Keller and


Mr. French?


MR. VON KELLER:  I'll talk to Mr. French and see he


has anything to propose and I will take it to


my client.  I -- that -- nothing has been


suggested to me yet, so I have -- I don't know


what they would propose.


THE COURT:  Okay.  Okay, any further?


MR. FRENCH:  That's it.


MR. VON KELLER: Nothing from First Citizens, Your


Honor.


MR. FRENCH:  Nothing further, Your Honor.


THE COURT: Okay.  Thank you so much.


MR. FRENCH:  Thank you.


(There being nothing further, the hearing concluded


at 10:17 a.m.)
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FIRST-CITIZENS BANK & TRUST COMPANY, INC. 


-VS- 


Justin K. Spires, Timothy J. Spires, Sr., South Carolina Department of Probation, Parole and 


Pardon Services and Warren B. Giese as Solicitor,   


 


CASE NUMBER: 2019-CP-40-05698 


 


RECORD OF HEARING ON FEBRUARY 12, 2020 


 


Plaintiff is represented by Crawford & von Keller, LLC.  The following Defendant(s)/ Person(s) 


appeared at the hearing: _______________________________________________. 


 


Following a review of the court file, it appears that the Defendants were served and are in default 


and that the case has been properly referred to The Honorable Joseph M. Strickland, Master In 


Equity for Richland County with authority to issue a final judgment. Plaintiff’s attorney offered 


the Promissory Note as Exhibit 1. The Mortgage was submitted as Plaintiff’s Exhibit 2.  An 


Affidavit of the debt figures was offered as Exhibit 3.  S/he offered an Affidavit of Compliance 


and/or Certificate of Exemption of the South Carolina State Supreme Court’s Administrative 


Order Re: Mortgage Foreclosure Actions, dated May 2, 2011 (2011-05-02-01) as Exhibit 4 and 


an Affidavit in support of the Plaintiff’s request for an award of attorney’s fees as Plaintiff’s 


Exhibit 5. 


 


The Plaintiff, having proved its case for the foreclosure of its mortgage, is entitled to a Judgment 


of Foreclosure and Sale as prayed for in its Complaint.  An attorney’s fee of $1,932.00 was 


approved, and the judgment debt was set at $66,710.96  effective February 12, 2020.  The 


property is to be advertised for sale on April 6, 2020. 


 


That a personal or deficiency judgment having been demanded by the Plaintiff, the sale of the 


subject property will remain open for thirty (30) days. 


 


 


s/ B. Lindsay Crawford, III (SC Bar# 6510) 


B. Lindsay Crawford, III (SC Bar# 6510) 


Theodore von Keller (SC Bar# 5718) 


B. Lindsay Crawford, IV (SC Bar# 101707) 


Christopher B. Lusk (SC Bar# 103221) 


Email: court@crawfordvk.com 


 


Attorney for Plaintiff 


 
 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2020 F


eb 12 1:16 P
M


 - R
IC


H
LA


N
D


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2019C
P


4005698


Record on Appeal089







 
 
STATE OF SOUTH CAROLINA 
 
COUNTY OF RICHLAND 


 
IN THE COURT OF COMMON PLEAS 
 
C/A NO.:  2019-CP-40-5698 


  
 


 
First Citizens Bank and Trust Company,  
 
Plaintiff, 
                                                        vs. 
 
Justin Spires, Timothy Spires, Sr., et al.  
 
Defendant(s). 
 


Motion to: 


 


1. Vacate the sale; 


2. Set Aside the Default Judgment and 


Set Aside the Entry of Default; 


3. Dismiss this Action against Timothy 


J. Spires, Sr. For Lack of Personal 


Jurisdiction under Rule 12(b)2; 
 
 
 
 
 


 


TO LINDSAY CRAWFORD, OF CRAWFORD AND VON KELLER ATTORNEYS FOR 


PLAINTIFF: 


 


Defendant Timothy Spires, Sr., by and through his Attorney Shawn M. French, Sr. of the 


French Law Firm, LLC at 1476 Ben Sawyer Blvd, Ste. 3, Mt. Pleasant, SC 29464, hereby moves 


pursuant to Rules 4, 5, 12(b)2, 55, and 60(b) of the South Carolina Rules of Civil Procedure as 


well as other rules, statutes and case law before this Honorable Court for an Order Vacating the 


Sale, Setting Aside the Judgment by Default, Setting Aside the Entry of Default, and 


Dismissing this Action for Lack of Personal Jurisdiction. 


 


CASE HISTORY 


1. The Complaint and Lis Pendens in this action were filed October 9, 2019. 


2. According to the Affidavit of Service filed on November 13, 2019, the Summons and 


Complaint were delivered to Mitch Smith at 30 Cardington Court, Columbia SC 


29209. 
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3. Mr. Timothy Spires, Sr. did not live at that address and had never lived at that 


address.   


4. Upon information and belief, Mitch Smith is the boyfriend of his son’s mother and 


did not live at that address either.   


5. There is nothing on record showing a copy of the Summons and Complaint and the 


Notice of Foreclosure Intervention were ever served in any fashion on Timothy 


Spires.   


6. Timothy Spires did not know of the existence of this action until the week of May 


10th.   


7. Copies of the affidavits of Thomas Mitchell Smith and Timothy J. Spires, Sr. are filed 


with this and included with this motion.   


 


I. THE COURT DOES NOT HAVE PERSONAL JURISDICTION OVER 


TIMOTHY J. SPIRES, SR. BECAUSE THE SUMMONS, COMPLAINT AND 


N IN THIS ACTION WERE NEVER SERVED ON HIM.    


 


 


Personal jurisdiction is normally obtained over a defendant by the service of the 


summons, which, pursuant to Rule 4, SCRCP, is typically achieved when a process server hands 


a copy of the summons and complaint to the individual personally or by leaving copies at the 


individual's residence, or by delivering them to an agent authorized by law to receive service of 


process. see Rule 4(d)(1). 


"'Rule 4, SCRCP, serves at least two purposes. It confers personal jurisdiction on the 


court and assures the defendant of reasonable notice of the action.'” Bb & T v. Taylor, 633 


S.E.2d 501, 369 S.C. 548 (S.C. 2006) Citing Roche v. Young Bros., Inc. of Florence, 318 S.C. 


207, 209, 456 S.E.2d 897, 899 (1995)."  
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The court never had personal jurisdiction over Timothy J. Spires, Sr. "A judgment is void 


if a court acts without personal jurisdiction." Id.   


II. THE SALE SHOULD BE VACATED AND DEEMED VOID 


 


Voiding the sale and allowing Mr.Spires to defend the case is the only way to avoid injustice.  


“A judicial sale will be set aside when either (1) the sale price ‘is so gross as to shock the 


conscience [;]’ or (2) the sale ‘is accompanied by other circumstances warranting the 


interference of the court’” Wells Fargo Bank, NA v. Turner, 378 S.C. 147, 662 S.E2d 424 


(S.C.App 2008) quoting Poole v. Jefferson Standard Life Ins, Co., 174 S.C. 150, 157, 177 S.E. 


24, 27 (1934).   


The South Carolina Supreme Court said in Poole “As said in Farr v. Gilreath 23 S.C. 502 ‘It 


is the policy of the law to sustain judicial sales when it can be done without violating principle or 


doing injustice.” [italics in original] Id. at 26.  A judicial sale cannot stand when sustaining the 


sale results in injustice and a failure of equity.   


There was a complete and total lack of due process for Mr. Timothy Spires, Sr. in this action.  


The only remedy is to void the sale.   


 


III. THE DEFAULT JUDGMENT SHOULD BE SET ASIDE AND THE ENTRY 


OF DEFAULT SHOULD BE SET ASIDE  


 


Rule 55(c) South Carolina Rules of Civil Procedure states “For good cause shown the 


court may set aside an entry of default and, if a judgment by default has been entered, may 


likewise set it aside in accordance with Rule 60(b).”  Rule 60(b) South Carolina Rules of Civil 


Procedure states that “…the court may relieve a party . . . from a final judgment, order or 


proceeding for the following reasons:  (1) mistake, inadvertence, surprise, or excusable neglect; . 


. . (3) fraud, misrepresentation, or other misconduct of an adverse party. . .” 


Timothy Spires, Sr. did not answer the complaint because he did not receive notice of the 


filing and did not receive the Summons and Complaint.  The Process server left the documents at 
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a property he has never left with someone who did not reside there and was not authorized to 


accept service on his behalf.   


There are defenses available to Timothy Spires.  First, he has a defense because he was 


never served.  Second, his son, Justin, received multiple conflicting payoff and reinstatement 


amounts from the plaintiff.  He was trying to pay the arrearage but was constantly being told 


different number and was unable to get the correct number from the bank.  The Bank had a duty 


to provide a reinstatement and failed in that duty.  To this day he has not received a proper 


accounting of the amounts due.  Finally, Mr. Spires was not properly represented at the closing 


and was denied his right to chose an attorney.  This is a proper defense under the South Carolina 


Attorney Preference statute.   


 


 


IV. THE ACTION SHOULD BE DISMISSED AS AGAINST TIMOTHY SPIRES, 


SR. 


 


 


The Complaint in this matter was filed by the plaintiffs on October 9, 2019.  Since that time, 


the Plaintiffs have not served the complaint on the defendants.  They have made attempts but 


have not actually served the plaintiff.  More than 120 days have passed since the filing of this 


action.   


Rule 3(a) of the South Carolina Rules of Civil Procedure says:  


a) Commencement of civil action.  A civil action is commenced when the summons 


and complaint are filed with the clerk of court if: 


(1) the summons and complaint are served within the statute of limitations in any 


manner prescribed by law; or 


(2) if not served within the statute of limitations, actual service must be 


accomplished not later than one hundred twenty days after filing. 
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S.C. Code ann. Section 15-3-20(B) says, “(B) A civil action is commenced when the summons 


and complaint are filed with the clerk of court if actual service is accomplished within one 


hundred twenty days after filing,” and it has been more than 120 days since this action was filed 


without service having been perfected.   


Rule 12(b) SCRCP says that an action may be dismissed by motion for lack of personal 


jurisdiction and insufficiency of service of process.  Rule 41(b) grants the court authority to 


dismiss an action for a plaintiff’s failure to prosecute or to comply with the rules of civil 


procedure.   


For these reasons the Defendants ask this court to dismiss this action with prejudice.   


 


WHEREFORE, for the foregoing reasons, the Defendant Timothy J. Spires, Sr. requests this 


court to Vacate Sale, Vacate the Judgment by Default, Vacate the Entry of Default and Dismiss 


the Complaint.   


       /s/Shawn M. French, Sr.  


       Shawn M. French 


Attorney for Timothy Spires, Sr.  


       SC BAR No.: 75007 


       1476 Ben Sawyer Blvd, Ste. 3 


       Mt. Pleasant, SC 29464 


       843-606-6440 


 


I, the undersigned, so hereby certify that I have this 17th day of May, 2021 caused the foregoing 


Motion to Vacate Sale, Motion to Vacate Judgment, Motion to Set Aside the Entry of Default 


and to Dismiss Complaint of Timothy J. Spires, Sr. to be served on the Attorneys of record by 


depositing in the US MAIL, postage prepaid, addressed as follows: 


 


Lindsay Crawford, III 


Crawford and Von Keller 


PO Box 4216 Columbia, SC 29240 


lindsay@crawfordvk.com 


ted@crawfordvk.com 


 


May 17, 2021      /s/Shawn M. French, Sr.  


       Shawn M. French 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF RICHLAND 


 
IN THE COURT OF COMMON PLEAS 
 
C/A NO.:  2019-CP-40-5698 


  
 


 
First Citizens Bank and Trust Company,  
 
Plaintiff, 
                                                        vs. 
 
Justin Spires, Timothy Spires, Sr., et al.  
 
Defendant(s). 
 


Motion to: 


 


1. Vacate the sale; 


2. Set Aside the Default Judgment and 


the Entry of Default; 


3. Dismiss this Action against Justin 


Spires For Lack of Personal 


Jurisdiction under Rule 12(b)2; 
 
 
 
 
 


 


TO LINDSAY CRAWFORD, OF CRAWFORD AND VON KELLER ATTORNEYS FOR 


PLAINTIFF: 


 


Defendant Justin Spires, by and through his Attorney Shawn M. French, Sr. of the French 


Law Firm, LLC at 1476 Ben Sawyer Blvd, Ste. 3, Mt. Pleasant, SC 29464, hereby moves 


pursuant to Rules 4, 5, 12(b)2, 55, and 60(b) of the South Carolina Rules of Civil Procedure as 


well as other rules, statutes and case law before this Honorable Court for an Order Vacating the 


Sale, Setting Aside the Judgment by Default, Setting Aside the Entry of Default, and 


Dismissing this Action for Lack of Personal Jurisdiction. 


 


CASE HISTORY 


1. The Complaint and Lis Pendens in this action were filed October 9, 2019. 


2. According to the Affidavit of Service filed on November 13, 2019, the Summons and 


Complaint were delivered to Mitch Smith at 30 Cardington Court, Columbia SC 


29209. 
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3. Mitch Smith is the boyfriend of Justin’s mother and did not live at that address.  He 


never delivered the Summons and Complaint to Justin Spires. 


4. There is nothing on record showing a copy of the Summons and Complaint and the 


Notice of Foreclosure Intervention were ever served in any fashion on Justin Spires.   


5. Justin Spires was unaware of the proceedings until the Hearing in Mach of 2021 and 


has been unable to obtain counsel until recently. He thought he would be able to get 


answers and provide his defenses then, but was not allowed to present his case.   


6. Copies of the affidavits of Thomas Mitchell Smith, Timothy Spires, Sr., and Justin 


Spires are filed and included with this motion.   


7. Mr. Spires was aware he was behind on his mortgage, but not that a case for 


foreclosure had been filed.  He was in constant communication with the Plaintiff and 


had been attempting to bring the account current.  Unfortunately, he would be given 


an amount and then be told it was not enough.  This happened repeatedly.  At not 


time did they tell him he had been served.   


8. Moreover, Mr. Spires was not even sure of the status of his loan and First Citizens 


was not helping him obtain that information.  It was a balloon note that was to be paid 


in 2016 but something changed and he has been unable to determine the terms of the 


loan since then.   


 


I. THE COURT DOES NOT HAVE PERSONAL JURISDICTION OVER 


JUSTIN SPIRES. BECAUSE THE SUMMONS, COMPLAINT IN THIS 


ACTION WERE NEVER SERVED ON HIM.    


 


 


Personal jurisdiction is normally obtained over a defendant by the service of the 


summons, which, pursuant to Rule 4, SCRCP, is typically achieved when a process server hands 
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a copy of the summons and complaint to the individual personally or by leaving copies at the 


individual's residence with a resident of that residence, or by delivering them to an agent 


authorized by law to receive service of process. see Rule 4(d)(1). 


"'Rule 4, SCRCP, serves at least two purposes. It confers personal jurisdiction on the 


court and assures the defendant of reasonable notice of the action.'” Bb & T v. Taylor, 633 


S.E.2d 501, 369 S.C. 548 (S.C. 2006) Citing Roche v. Young Bros., Inc. of Florence, 318 S.C. 


207, 209, 456 S.E.2d 897, 899 (1995)."  


The court never had personal jurisdiction over Justin Spires. "A judgment is void if a 


court acts without personal jurisdiction." Id.   


Leaving the documents with an individual who is not a resident of the house is not 


adequate service and is not sufficient to confer personal jurisdiction over Justin Spires.   


II. THE SALE SHOULD BE VACATED AND DEEMED VOID 


 


Voiding the sale and allowing Justin Spires to defend the case is the only way to avoid 


injustice.  “A judicial sale will be set aside when either (1) the sale price ‘is so gross as to shock 


the conscience [;]’ or (2) the sale ‘is accompanied by other circumstances warranting the 


interference of the court’” Wells Fargo Bank, NA v. Turner, 378 S.C. 147, 662 S.E2d 424 


(S.C.App 2008) quoting Poole v. Jefferson Standard Life Ins, Co., 174 S.C. 150, 157, 177 S.E. 


24, 27 (1934).   


The South Carolina Supreme Court said in Poole “As said in Farr v. Gilreath 23 S.C. 502 ‘It 


is the policy of the law to sustain judicial sales when it can be done without violating principle or 


doing injustice.” [italics in original] Id. at 26.  A judicial sale cannot stand when sustaining the 


sale results in injustice and a failure of equity.   


There was a complete and total lack of due process for Justin Spires in this action.  The only 


remedy is to void the sale.   


 


III. THE DEFAULT JUDGMENT SHOULD BE SET ASIDE AND THE ENTRY 


OF DEFAULT SHOULD BE SET ASIDE  
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Rule 55(c) South Carolina Rules of Civil Procedure states “For good cause shown the 


court may set aside an entry of default and, if a judgment by default has been entered, may 


likewise set it aside in accordance with Rule 60(b).”  Rule 60(b) South Carolina Rules of Civil 


Procedure states that “…the court may relieve a party . . . from a final judgment, order or 


proceeding for the following reasons:  (1) mistake, inadvertence, surprise, or excusable neglect; . 


. . (3) fraud, misrepresentation, or other misconduct of an adverse party. . .” 


Justin Spires did not answer the complaint because he did not receive notice of the filing 


and did not receive the Summons and Complaint.  The Process server left the documents with 


someone who did not reside there and was not authorized to accept service on his behalf.   


There are defenses available to Justin Spires.  First, he has a defense because he was 


never served.  Second he received multiple conflicting payoff and reinstatement amounts from 


the plaintiff.  He was trying to pay the arrearage but was constantly being told different number 


and was unable to get the correct number from the bank.  The Plaintiff had a duty to provide a 


reinstatement and failed in that duty.  To this day he has not received a proper accounting of the 


amounts due.  Finally, Mr. Spires was not properly represented at the closing and was denied his 


right to chose an attorney.  This is a proper defense under the South Carolina Attorney 


Preference statute.   


 


 


IV. THE ACTION SHOULD BE DISMISSED AS AGAINST JUSTIN SPIRES 


 


The Complaint in this matter was filed by the plaintiffs on October 9, 2019.  Since that time, 


the Plaintiffs have not served the complaint on the defendants.  They have made attempts but 


have not actually served the plaintiff.  More than 120 days have passed since the filing of this 


action.   
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Rule 3(a) of the South Carolina Rules of Civil Procedure says:  


a) Commencement of civil action.  A civil action is commenced when the summons 


and complaint are filed with the clerk of court if: 


(1) the summons and complaint are served within the statute of limitations in any 


manner prescribed by law; or 


(2) if not served within the statute of limitations, actual service must be 


accomplished not later than one hundred twenty days after filing. 


S.C. Code ann. Section 15-3-20(B) says, “(B) A civil action is commenced when the summons 


and complaint are filed with the clerk of court if actual service is accomplished within one 


hundred twenty days after filing,” and it has been more than 120 days since this action was filed 


without service having been perfected.   


Rule 12(b) SCRCP says that an action may be dismissed by motion for lack of personal 


jurisdiction and insufficiency of service of process.  Rule 41(b) grants the court authority to 


dismiss an action for a plaintiff’s failure to prosecute or to comply with the rules of civil 


procedure.   


For these reasons the Defendants ask this court to dismiss this action with prejudice.   


 


WHEREFORE, for the foregoing reasons, the Defendant Justin Spires, requests this court to 


Vacate Sale, Vacate the Judgment by Default, Vacate the Entry of Default and Dismiss the 


Complaint.   


       /s/Shawn M. French, Sr.  


       Shawn M. French 


Attorney for Timothy Spires, Sr.  


       SC BAR No.: 75007 


       1476 Ben Sawyer Blvd, Ste. 3 


       Mt. Pleasant, SC 29464 


       843-606-6440 


 


I, the undersigned, so hereby certify that I have this 17th day of May, 2021 caused the foregoing 


Motion to Vacate Sale, Motion to Vacate Judgment, Motion to Set Aside the Entry of Default 
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and to Dismiss Complaint of  Justin Spires to be served on the Attorneys of record by depositing 


in the US MAIL, postage prepaid, addressed as follows: 


 


Lindsay Crawford, III 


Crawford and Von Keller 


PO Box 4216 Columbia, SC 29240 


lindsay@crawfordvk.com 


ted@crawfordvk.com 


 


May 17, 2021      /s/Shawn M. French, Sr.  


       Shawn M. French 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2021 M


ay 17 3:12 P
M


 - R
IC


H
LA


N
D


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2019C
P


4005698


Record on Appeal100







1 
 


STATE OF SOUTH CAROLINA  IN THE COURT OF COMMON PLEAS 


COUNTY OF RICHLAND  CASE NO. 2019-CP-40-05698 


 


First-Citizens Bank & Trust Company, 


Inc., 


 


                                    Plaintiff MEMORANDUM OF AUTHORITIES IN 


OPPOSITION TO MOTION FOR RELIEF 


FROM DEFAULT 


 


   -vs- 


Justin K. Spires, Timothy J. Spires, Sr., 


South Carolina Department of Probation, 


Parole and Pardon Services and Warren 


B. Giese as Solicitor, 


 


   Defendant(s) 


 


    


      A. FACTS 


Defendants Justin K. Spires and Timothy J. Spires Sr. entered into a Promissory Note dated 


August 31, 2006 with Plaintiff. Pursuant to the terms of the Note, Plaintiff provided financing to 


Defendants to enable Defendants to purchase real property. Defendants granted Plaintiff a security 


interest in the real property as reflected in the Note and Mortgage. Defendants defaulted under the 


terms of the contract and Plaintiff filed suit in October 2019 and obtained service on the Defendants 


on October 15, 2019 as reflected in the Affidavits of Service filed with the Court. Defendant’s 


responsive pleadings were due on or before November 15, 2019. Plaintiff filed an affidavit of default 


on November 20, 2019. 


A Notice of Hearing was mailed to Defendants on January 21, 2020. An Order of Judgment 


of Foreclosure and Sale was signed by Master in Equity Judge Strickland and entered on February 


18, 2020. Notice of Sale was published on March 20, 2020 with a sales date scheduled of April 6, 


2020. The April 6, 2020 sales date was cancelled due to COVID-19.  


On May 15, 2020, Plaintiff submitted its Certification of Compliance with the Coronavirus 


Aid, Relief and Economic Security Act, Affidavit of Default, Notice of Motion and Motion for 


Default Judgment and proposed Order of Default Judgment for Repossession and Writ of Assistance.  


A Notice of Sale and Judgment was mailed on June 19, 2020 for the July 6, 2020 sales date. 


A foreclosure sale was held on July 6, 2020 and Plaintiff was the successful, high bidder. On July 9, 


2020, Plaintiff became aware that Defendant Justin Kirby Spires filed for Bankruptcy on July 6, 2020 


and Plaintiff moved to vacate the foreclosure sale.  


On November 20, 2020, a new Judgment for Foreclosure and Sale was signed by Judge 


Strickland. A foreclosure sale was held on December 7, 2020 and Plaintiff was the successful, high 


bidder.  


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2021 Jun 02 4:47 P


M
 - R


IC
H


LA
N


D
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2019C


P
4005698


Record on Appeal101







2 
 


On January 25, 2021 a Notice to Vacate letter was sent to the Defendants. A Rule to Show 


Cause was filed on February 8, 2021 and the Rule to Show Cause was posted on February 24, 2021 


due to the occupant of the home refusing to accept service.  


The Order for Writ of Assistance was signed on March 19, 2021. On May 17, 2021 


Defendant filed its Motion to Vacate the Sale, Motion for Relief from Default and Motion to Dismiss 


the action for Lack of Personal Jurisdiction. 


 B.     UNDER S.C.R.C.P. 4, PERFECT SERVICE IS NOT REQUIRED 


TOESTABLISH PROPER SERVICE OF PROCESS. 


South Carolina has never required exacting compliance with the rules to effect service of 


process. Roche v. Young Bros., 318 S.C. 207, 456 S.E.2d 897 (SC 1995).   See Foster v. Crawford, 57 


S.C. 551, 36 S.E. 5 (1900)(when officer's return defective as to time and place of service, it can be 


amended to state facts); Saunders v. Bobo, 2 Bailey 492 (1831) (sheriff's incomplete return that was 


not sworn to may be amended); Miller v. Hall, 1 Speers 1 (1842). Rather, the Court inquires whether 


the plaintiff has sufficiently complied with the rules such that the court has personal jurisdiction of the 


defendant and the defendant has notice of the proceedings. Roche, supra. 


Service of Process was obtained on October 12, 2019 by leaving a copy at dwelling house of 


usual place of abode with some person of suitable age and discretion then residing therein. As reflected 


in the affidavit of service, Mitch Smith, informed the process server that he was a co-resident in the 


dwelling house of Defendant Justin Spires. "When the civil rules on service are followed, there is a 


presumption of proper service." 62B Am Jur 2d Process § 111 (1990). As service of process was 


obtained in a manner complaint with S.C.R.C.P 4 and was therefore proper service under the laws of 


South Carolina.   


 C.     THE DEFENDANT IS NOT ENTITLED TO RELIEF UNDER RULE 60(b)      


                     OF THE SOUTH CAROLINA RULES OF CIVIL PROCEDURE. 


 


In determining whether to grant relief under Rule 60(b)(1) of the South Carolina Rules of Civil 


Procedure, the court must consider the following factors: “(1) the promptness with which relief is 


sought; (2) the reasons for the failure to act promptly; (3) the existence of a meritorious defense; and 


(4) the prejudice to the other party.” Mictronics, Inc. v. S.C. Dep't of Revenue, 345 S.C. 506, 510-11, 548 


S.E.2d 223, 226 (Ct.App.2001). 


In regards to the first prong of the test, Defendant Justin K. Spires did not move promptly for 


relief from judgment. The record reveals that the defendant received 11 separate notices regarding this 


foreclosure prior to filing for relief: 1) personal service of the summons and complaint ;2) notice of 


hearing dated January 21, 2020; 3) notice of sale published March 20, 2020; 4) order of judgment and 


notice of sale mailed June 16, 2020 to record address ; 5) July 3, 2020 telephone call by Justin Spires; 
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6) filing of bankruptcy by Justin Spires on the eve of foreclosure sale; 7) publication for July 6, 2020 


sale ; 8) notice of sale and judgment mailed for December 7, 2020; 9) publication of notice of sale;100 


notice to vacate dated January 25, 2021 and 11) rule to show cause posted February 24, 2021 Defendant 


Justin Spires did not move for relief until May 17, 2021. Defendant Justin Spires’ motion did not occur 


until fifteen (15) months after the initial Judgment of Foreclosure and Sale and five (5) months after 


the Foreclosure Sale was held.  


In regards to the second prong of the test, Defendant also cannot show an appropriate reason 


for the failure to act promptly. Defendant’s Motion asserts service was not properly obtained, however, 


when service is obtained in a manner compliant with S.C.R.C.P. 4, service is presumed to be proper. 


As set forth above, there were no less than eleven (11) documents regarding the Foreclosure action that 


were sent to Defendant Justin Spires. In additional, there was a phone call between the Bank and 


Defendant Justin Spires the day before the Foreclosure Sale, which led to the filing of bankruptcy by 


Justin Spires an attempt to stop the sale. All of this establishes that Defendant Justin Spires had personal 


knowledge that the action was ongoing and failed to take action.  


More importantly, Defendants cannot show a meritorious defense. The present case is an action 


for the foreclosure of property secured by a Note and Mortgage.  Under the terms of the contract and 


South Carolina law, Plaintiff is entitled to the foreclosure of its secured collateral upon the default of 


the Defendants. Neither the contract nor South Carolina law grants Defendants the right to reinstate 


the contract. 


In the present case, the Affidavit of the Representative of Plaintiff reflects that the Defendants 


are past due for the March 30, 2019 payment through February 12, 2020 payment and that there was 


due and owing $63,791.90 on the subject account at the time the first Order of Judgment of Foreclosure 


and Sale.   


Defendant’s only defense to an action for Foreclosure would be that the payments required 


under the contract have been made and Plaintiff’s verified account is in error. Defendants have not and 


cannot meet this burden. The uncontradicted Affidavit of Plaintiff is that Defendants were more than 


11 months in default of payments at the time of the first Order of Judgment of Foreclosure and Sale 


and Defendants have not made a payment since February 2019, over two years ago.  


Additionally, the relief sought by Defendants would prejudice Plaintiff. As set forth in 


Plaintiff’s uncontradicted affidavit, the account more than 11 months in default of payments at the time 


of the first Order of Judgment of Foreclosure and Sale and Defendants have not made a payment since 


February 2019, over two years ago and Defendants are in default. The secured collateral is real 
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4 
 


property, which is subject to depreciation. Equally Plaintiff’s secured collateral is at risk for damage 


and destruction. Plaintiff would be prejudiced by the grant of the motion for relief from default. 


Service of Process was done in a manner compliant with S.C.R.C.P. 4 and Defendants cannot 


meet the facts for relief required by SCRCP 60 (b), therefore the motion should be denied. 


 


      Respectfully submitted, 


      CRAWFORD & VON KELLER, LLC 


      s/ Theodore von Keller___ 


      B. Lindsay Crawford, III 


      Theodore von Keller, SC Bar No. 5718  


      B. Lindsay Crawford, IV 


      Christopher B. Lusk 


      Post Office Box 394  


      Columbia, South Carolina 29202  


      (803) 790-2626 


Columbia, South Carolina   Attorney for Plaintiff  


June 2, 2021 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF RICHLAND 


 
IN THE COURT OF COMMON PLEAS 
 
C/A NO.:  2019-CP-40-5698 


  
 


 
First Citizens Bank and Trust Company,  
 
Plaintiff, 
                                                        vs. 
 
Justin Spires, Timothy Spires, Sr., et al.  
 
Defendant(s). 
 


Motion to Reconsider 
 
 


 


TO TED Von Keller, OF CRAWFORD AND VON KELLER ATTORNEYS FOR 


PLAINTIFF: 


 


Defendants Justin Spires and Timothy Spires, Sr., by and through their Attorney Shawn 


M. French, Sr. of the French Law Firm, LLC at 1476 Ben Sawyer Blvd, Ste. 3, Mt. Pleasant, SC 


29464, hereby requests that pursuant to Rule 59(e) SCRCP and other rules, cases and statutes, 


that this court reconsider its Order Dated June 21, 2021 Denying the Motion to Set Aside the 


Entry of Default as well it’s Order and Judgment of Foreclosure and Sale.   


 


The Court Should have granted the motions of Justin Spires and Timothy Spires to 


Vacate the Sale, Judgment, and to Dismiss the Action against him.  


It is undisputed that the alleged service on Mr. Timothy Spires was done by substitute 


service at an address where he had never lived.  The documents were delivered to a guest, not a 


resident, of the property named Mitch Smith.  Plaintiff makes the argument that this was the last 


known address for Mr. Timothy Spires so that should suffice as adequate service.  Nowhere in 


the rules of civil procedure is this seen as adequate service to provide due process to Timothy 


Spires. The Order cites to cases talking about the ability of the affidavit of service to be amended 


to cure scrivener’s errors or other technical errors.  This argument has nothing to do with this 


case because no attempt has been made to amend or alter the affidavits.  In this case, service was 
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delivered to an address where Timothy Spires has never lived.  In fact it was delivered to the 


boyfriend of his ex-wife.  This is not a technical issue.  This cuts the heart out of what service of 


process is supposed to do by denying Timothy Spires notice of the pending suit.  


It does the same thing by denying notice to Justin Spires.  He was never served with the 


documents. They were handed to someone who was a guest of another resident, not to someone 


residing in the house.     


The Order says that there is a presumption of service when the rules are followed, but the 


three affidavits filed by and on behalf of the defendants show that the rules were not followed, 


and that the presumption has been rebutted.  The individual served stated in his affidavit that he 


told the process server he did not reside in the property and that Timothy Spires did not live 


there.  Furthermore, lack of personal service is a defense in addition to the other defenses that 


will be repeated below.   


There is Meritorious Defense 


There are meritorious defenses.  As stated by the Defendants, they have disputed the debt 


and been given inconsistent pay off numbers by the plaintiff.  They are entitled to dispute the 


debt and it would make a difference if the Plaintiff was demanding the proper amounts from the 


Defendants.   


At the hearing on the motions, the Plaintiff submitted an affidavit for the Records 


Custodian for the Plaintiff.  In that, the records custodian mentioned that there had been a loan 


modification.  This was the first mention of the loan modification by the Plaintiff in the record 


and a copy was never produced.  This modification was an extension of the maturity date of the 


Note and Mortgage, but it also reduced the interest rate from 6.875% to 4.6%.  An affidavit of 
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Justin Spires is attached to this motion with bank statements showing this interest rate.  Despite 


this, the Plaintiff is still claiming the interest rate is 6.875% in all of its affidavits.  


For these reasons and the other arguments already presented, the Motion to Vacate the 


Sale, Vacate the Judgment, and Dismiss this matter should be granted.  


       /s/Shawn M. French, Sr.  


       Shawn M. French 


Attorney for Timothy Spires, Sr.  


       SC BAR No.: 75007 


       1476 Ben Sawyer Blvd, Ste. 3 


       Mt. Pleasant, SC 29464 


       843-606-6440 
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THE STATE OF SOUTH CAROLINA 


In The Court of Appeals 


________ 


 


APPEAL FROM RICHLAND COUNTY 


Master-in-Equity 


 


Joseph M. Strickland, Master in Equity 


_________  


 


 Case No. 2019-CP-40-5698 


 _________ 


 


First Citizens Bank and Trust 


Company, Inc, 


  


 


Respondent, 


 


 v. 


 


Justin K. Spires, Timothy J. 


Spires, Sr. South Carolina 


Department of Probation, 


Parole and Pardon Services 


and Warren B. Giese as 


Solicitor, 


 


Of who, Justin K. Spires and 


Timothy J. Spires are the 


  


 


 


 


 


 


 


 


Appellants. 


__________ 


 


NOTICE OF APPEAL 


_________ 


 


Justin K. Spires and Timothy J. Spires appeal the Order Denying their Motion to Vacate 


the Sale and for Relief from the Default Judgment dated June 21, 2021 as well as the Denial of 


the Motion to Reconsider and the Order dated September 21, 2021 in the above referenced case.  


Notice of both orders was received on the dates they were filed.    


 


October 21, 2021    /s/Shawn M. French, Sr.  


Shawn M. French, Sr.  


1476 Ben Sawyer Blvd, Ste. 3 


Mount Pleasant, SC 29464 


(ph) 843-606-6440 


shawn@thefrenchlawfirm.com 


Attorney for Appellants 


Other Counsel of Record: 


Theodore von Keller 


PO Box 4216 


Columbia, SC 29240 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


 


First-Citizens Bank & Trust Company, 


Inc., 


 


Plaintiff, 


 


-vs- 


 


Justin K. Spires, Timothy J. Spires, Sr., 


South Carolina Department of 


Probation, Parole and Pardon Services 


and Warren B. Giese as Solicitor,   


 


Defendant(s) 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-40-05698 


 


NOTICE OF HEARING AND 


CERTIFICATE OF MAILING 


 


4000.0142 


 


TO: THE DEFENDANTS NAMED ABOVE 


 


YOU WILL PLEASE TAKE NOTICE that, by virtue of the Order of Reference issued in 


the above-entitled case, The Honorable Joseph M. Strickland, as Master In Equity for Richland 


County, has appointed 02/12/2020, at 9:30 am, in his/her offices at Richland County Judicial 


Center, 1701 Main Street, Courtroom 2-D, Columbia, South Carolina 29201 for a hearing on the 


merits of this case.  It is anticipated that the Master In Equity will issue a final judgment 


following said hearing. 


  


You are hereby notified that, in accordance with S.C. Code Ann. §14-11-110, the Plaintiff's 


attorney will submit at said hearing a record of hearing in support of the Plaintiff's Complaint 


herein in lieu of producing another live witness on behalf of the Plaintiff, the Plaintiff's attorney 


being available for examination. 


 
 I, the undersigned, B. Lindsay Crawford, III; Theodore von Keller; Sara Hutchins; B. Lindsay 


Crawford, IV, an attorney of Crawford & von Keller, LLC., attorneys for the Plaintiff do hereby certify 


that I served a copy of the Notice of Hearing, to the below-listed Defendant(s) this date, by personally 


depositing copies of same in a United States Postal Service mailbox, postage pre-paid, addressed as 


follows: 


 


 Justin K. Spires 


30 Cardington Court 


Columbia, SC 29209 


 


 Timothy J. Spires, Sr. 


30 Cardington Court 


Columbia, SC 29209 
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 South Carolina Department of Probation, 


Parole and Pardon Services 


2221 Devine Street 


Columbia, SC 29250 


 


The Honorable Alan Wilson 


South Carolina Attorney General 


Dennis Office Building  


1000 Assembly Street, Room 519 


Columbia, SC 29211 


 


 Warren B. Giese as Solicitor 


1315 Blanding Street 


Columbia, SC 29201 
 


 


     __s/B. Lindsay Crawford, III___ 


     B. Lindsay Crawford, III (SC Bar# 6510) 


     Theodore von Keller (SC Bar# 5718) 


     Sara C. Hutchins (SC Bar# 72879) 


     B. Lindsay Crawford, IV (SC Bar# 101707) 


     Email: court@crawfordvk.com 


 


 


 


Columbia, South Carolina 


 


January 21, 2020 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


 


First-Citizens Bank & Trust Company, 


Inc., 


 


Plaintiff, 


 


-vs- 


 


Justin K. Spires, Timothy J. Spires, Sr., 


South Carolina Department of 


Probation, Parole and Pardon Services 


and Warren B. Giese as Solicitor,   


 


Defendant(s) 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-40-05698 


 


NOTICE OF HEARING AND 


CERTIFICATE OF MAILING 


 


 


(By Video/Telephone Conference) 


4000.0142 


 


TO: THE DEFENDANTS NAMED ABOVE 


 


A foreclosure hearing has been set in the above-referenced matter for 03/19/21, at 10:00 


am before the Honorable Joseph M. Strickland, as Master In Equity for Richland, for the purpose 


of taking testimony, findings of facts and conclusions of law and to enter final judgment therein 


without further order of the court. This hearing will be held using remote communication 


technology to avoid the need for a physical appearance by any party, witness, or counsel, as 


provided for in South Carolina Supreme Court Administrative Order 2020-0430-02 (RE: 


Statewide Evictions and Foreclosures) and South Carolina Supreme Court Administrative Order 


2020-04-22-01 (RE: Operation of the Trial Courts During the Coronavirus Emergency). The 


hearing will be conducted by the Master-in-Equity Judge via the Court's Cisco Webex video 


conference system, which has both audio and video capabilities. To join the video conference, 


please go to www.webex.com and click JOIN in the upper right hand corner of the screen. The 


MEETING NUMBER (access code) is 182 973 4785 and the MEETING PASSWORD is 


mEz5JhpVr32. If you are unable to access a computer, smartphone, or tablet, or wish to join only 


via telephone, please call   and utilize the MEETING PHONE NUMBER 1-415-655-0001 


followed by the MEETING PASSWORD when prompted. If you need assistance joining (using 


either the audio or video method), please call our offices at (803) 790-2626. 


 


If you do not have either audio and video capabilities, please contact our office (803-790-


2626) within 24 hours of the scheduled hearing date and time referenced above. 


 


If you plan to join or attend this hearing, we would respectfully appreciate your sending 


an email to court@crawfordvk.com or leaving a message for the undersigned at (803) 790-2626. 


(This is for purposes of notifying you in the event that the hearing is canceled.) Pursuant to S.C. 


Code Ann. S 14-11110 (as amended) and/or applicable case law, the Plaintiffs attorney intends to 


submit written testimony on behalf of the Plaintiff at the hearing on Plaintiffs behalf. 
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As a result of the hearing, a foreclosure sale could be ordered as soon as allowed by law 


after the foreclosure hearing. 


 


Records in the possession of the undersigned as of this date reflect only the above parties 


and the above Defendant's counsel (if any). Please contact the undersigned immediately if any 


counsel has filed an appearance and their name is not reflected above as a recipient of this 


Notice. 


 


According to the business records of Plaintiff, which have been made available to its 


Counsel and upon information and belief, neither Plaintiff nor its counsel is aware of any party to 


this action currently being in active bankruptcy and under the protection of the United States 


Bankruptcy Court ("USBK"). In addition, Counsel for Plaintiff has caused and/or has conducted 


a search of the PACER website for which Counsel, upon information and belief, reports no party, 


who executed the Note and/or Mortgage, and) to the best of his/her knowledge, is currently 


eligible for protection of the USBK. If any party has any information or record of a defendant 


currently being under the bankruptcy protections, it is requested that you notify counsel for 


Plaintiff immediately. Any demand for a deficiency is not applicable if a party has received a 


discharge in bankruptcy during the life of the mortgage, or is currently under the active 


protection of the bankruptcy courts.  


 


Plaintiff shall not be subject to and is specifically excluded from both the calculation and 


collection of any amounts due and owing to the Plaintiff, as required by Rule 71(a) of the South 


Carolina Rules of Civil Procedure. 


 


I, the undersigned, B. Lindsay Crawford, III, Theodore von Keller, B. Lindsay Crawford, 


IV or Christopher B. Lusk, an attorney of Crawford & von Keller, LLC., attorneys for the 


Plaintiff do hereby certify that I served a copy of the Notice of Hearing, to the below-listed 


Defendant(s) this date, by personally depositing copies of same in a United States Postal Service 


mailbox, postage pre-paid, addressed as follows: 


 


 Justin K. Spires 


30 Cardington Court 


Columbia, SC 29209 


 


 Timothy J. Spires, Sr. 


30 Cardington Court 


Columbia, SC 29209 


 


 South Carolina Department of Probation, 


Parole and Pardon Services 


2221 Devine Street 
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Columbia, SC 29250 


 


The Honorable Alan Wilson 


South Carolina Attorney General 


Dennis Office Building  


1000 Assembly Street, Room 519 


Columbia, SC 29211 


 


 Warren B. Giese as Solicitor 


1315 Blanding Street 


Columbia, SC 29201 
 


 


     __s/B. Lindsay Crawford, III____ 


     B. Lindsay Crawford, III (SC Bar# 6510) 


     Theodore von Keller (SC Bar# 5718) 


     B. Lindsay Crawford, IV (SC Bar# 101707) 


     Christopher B. Lusk (SC Bar# 103221) 


     Crawford & von Keller, LLC.  


PO Box 4216 


1640 St. Julian Place (29204) 


Columbia, SC 29240 


Phone:  803-790-2626 


     Email: court@crawfordvk.com 


 


 


 


Columbia, South Carolina 


 


March 1, 2021\ 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


 


First-Citizens Bank & Trust Company, 


Inc., 


 


Plaintiff, 


 


-vs- 


 


Justin K. Spires, Timothy J. Spires, Sr., 


South Carolina Department of 


Probation, Parole and Pardon Services 


and Warren B. Giese as Solicitor,   


 


Defendant(s) 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-40-05698 


 


NOTICE OF HEARING AND 


CERTIFICATE OF MAILING 


 


 


(By Telephone Conference) 


4000.0142 


 


TO: THE DEFENDANTS NAMED ABOVE 


 


A foreclosure hearing has been set in the above-referenced matter for 03/19/21 at 10:00 


am before the Honorable Joseph M. Strickland, as Master In Equity for Richland, for the purpose 


of taking testimony, findings of facts and conclusions of law and to enter final judgment therein 


without further order of the court. This hearing will be held using remote communication 


technology to avoid the need for a physical appearance by any party, witness, or counsel, as 


provided for in South Carolina Supreme Court Administrative Order 2020-04-30-02 (RE: 


Statewide Evictions and Foreclosures) and South Carolina Supreme Court Administrative Order 


2020-04-22-01 (RE: Operation of the Trial Courts During the Coronavirus Emergency).  The 


hearing will be conducted by the Master-in-Equity Judge via teleconference: Phone Number: 


803-576-1903. If you need assistance joining the teleconference hearing, please contact the 


Master-in-Equity Court at 803-576-1905 – Fristella Cornelius or 803-576-1901 – Deloris Ellison 


or the undersigned Plaintiff’s law firm at 803-790-2626. 


 


In-Person attendance is not allowed at this time per South Carolina Supreme Court 


Order 2021-01-06-01. 


 


 Additionally, if you plan to join this hearing, we would respectfully appreciate 


your sending an email to court@crawfordvk.com or leaving a message for the undersigned at 


803-790-2626.  (This is for purposes of notifying you in the event that the hearing is canceled.)  


Pursuant to S.C. Code Ann. § 14-11-110 (as amended) and/or applicable case law, the Plaintiff's 


attorney intends to submit written testimony on behalf of the Plaintiff at the hearing on Plaintiff's 


behalf. 


 


As a result of the hearing, a foreclosure sale could be ordered as soon as allowed by law 


after the foreclosure hearing. 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2021 F


eb 26 10:22 A
M


 - R
IC


H
LA


N
D


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2019C
P


4005698


Record on Appeal143







 


P.O. Box 4216, Columbia, SC 29240 • 1640 St. Julian Place, SC 29204 • 803-790-2626 • Facsimile 803-790-1277 
 


 


Records in the possession of the undersigned as of this date reflect only the above parties 


and the above Defendant's counsel (if any). Please contact the undersigned immediately if any 


counsel has filed an appearance and their name is not reflected above as a recipient of this 


Notice. 


 


According to the business records of Plaintiff, which have been made available to its 


Counsel and upon information and belief, neither Plaintiff nor its counsel is aware of any party to 


this action currently being in active bankruptcy and under the protection of the United States 


Bankruptcy Court ("USBK"). In addition, Counsel for Plaintiff has caused and/or has conducted 


a search of the PACER website for which Counsel, upon information and belief, reports no party, 


who executed the Note and/or Mortgage, and) to the best of his/her knowledge, is currently 


eligible for protection of the USBK. If any party has any information or record of a defendant 


currently being under the bankruptcy protections, it is requested that you notify counsel for 


Plaintiff immediately. Any demand for a deficiency is not applicable if a party has received a 


discharge in bankruptcy during the life of the mortgage, or is currently under the active 


protection of the bankruptcy courts.  


 


Plaintiff shall not be subject to and is specifically excluded from both the calculation and 


collection of any amounts due and owing to the Plaintiff, as required by Rule 71(a) of the South 


Carolina Rules of Civil Procedure. 


 


I, the undersigned, B. Lindsay Crawford, III, Theodore von Keller, B. Lindsay Crawford, 


IV or Christopher B. Lusk, an attorney of Crawford & von Keller, LLC., attorneys for the 


Plaintiff do hereby certify that I served a copy of the Notice of Hearing, to the below-listed 


Defendant(s) this date, by personally depositing copies of same in a United States Postal Service 


mailbox, postage pre-paid, addressed as follows: 


 


 Justin K. Spires 


30 Cardington Court 


Columbia, SC 29209 


 


 Timothy J. Spires, Sr. 


30 Cardington Court 


Columbia, SC 29209 


 


 South Carolina Department of Probation, 


Parole and Pardon Services 


2221 Devine Street 


Columbia, SC 29250 
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The Honorable Alan Wilson 


South Carolina Attorney General 


Dennis Office Building  


1000 Assembly Street, Room 519 


Columbia, SC 29211 


 


 Warren B. Giese as Solicitor 


1315 Blanding Street 


Columbia, SC 29201 
 


 


     __s/B. Lindsay Crawford, IV____ 


     B. Lindsay Crawford, III (SC Bar# 6510) 


     Theodore von Keller (SC Bar# 5718) 


     B. Lindsay Crawford, IV (SC Bar# 101707) 


     Christopher B. Lusk (SC Bar# 103221) 


     Crawford & von Keller, LLC.  


PO Box 4216 


1640 St. Julian Place (29204) 


Columbia, SC 29240 


Phone:  803-790-2626 


     Email: court@crawfordvk.com 


 


 


 


Columbia, South Carolina 


 


February 26, 2021 
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STATE OF SOUTH CAROLINA 


COUNTY OF RICHLAND 


 


First-Citizens Bank & Trust Company, 


Inc., 


 


Plaintiff, 


 


-vs- 


 


Justin K. Spires, Timothy J. Spires, Sr., 


South Carolina Department of 


Probation, Parole and Pardon Services 


and Warren B. Giese as Solicitor,   


 


Defendant(s) 


IN THE COURT OF COMMON PLEAS 


 


CASE NO. 2019-CP-40-05698 


 


NOTICE OF HEARING AND 


CERTIFICATE OF MAILING 


 


 


(By Telephone Conference) 


4000.0142 


 


TO: THE DEFENDANTS NAMED ABOVE 


 


A foreclosure hearing has been set in the above-referenced matter for 02/26/21 at 10:00 


am before the Honorable Joseph M. Strickland, as Master In Equity for Richland, for the purpose 


of taking testimony, findings of facts and conclusions of law and to enter final judgment therein 


without further order of the court. This hearing will be held using remote communication 


technology to avoid the need for a physical appearance by any party, witness, or counsel, as 


provided for in South Carolina Supreme Court Administrative Order 2020-04-30-02 (RE: 


Statewide Evictions and Foreclosures) and South Carolina Supreme Court Administrative Order 


2020-04-22-01 (RE: Operation of the Trial Courts During the Coronavirus Emergency).  The 


hearing will be conducted by the Master-in-Equity Judge via teleconference: Phone Number: 


803-576-1903. If you need assistance joining the teleconference hearing, please contact the 


Master-in-Equity Court at 803-576-1905 – Fristella Cornelius or 803-576-1901 – Deloris Ellison 


or the undersigned Plaintiff’s law firm at 803-790-2626. 


 


In-Person attendance is not allowed at this time per South Carolina Supreme Court 


Order 2021-01-06-01. 


 


 Additionally, if you plan to join this hearing, we would respectfully appreciate 


your sending an email to court@crawfordvk.com or leaving a message for the undersigned at 


803-790-2626.  (This is for purposes of notifying you in the event that the hearing is canceled.)  


Pursuant to S.C. Code Ann. § 14-11-110 (as amended) and/or applicable case law, the Plaintiff's 


attorney intends to submit written testimony on behalf of the Plaintiff at the hearing on Plaintiff's 


behalf. 


 


As a result of the hearing, a foreclosure sale could be ordered as soon as allowed by law 


after the foreclosure hearing. 
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Records in the possession of the undersigned as of this date reflect only the above parties 


and the above Defendant's counsel (if any). Please contact the undersigned immediately if any 


counsel has filed an appearance and their name is not reflected above as a recipient of this 


Notice. 


 


According to the business records of Plaintiff, which have been made available to its 


Counsel and upon information and belief, neither Plaintiff nor its counsel is aware of any party to 


this action currently being in active bankruptcy and under the protection of the United States 


Bankruptcy Court ("USBK"). In addition, Counsel for Plaintiff has caused and/or has conducted 


a search of the PACER website for which Counsel, upon information and belief, reports no party, 


who executed the Note and/or Mortgage, and) to the best of his/her knowledge, is currently 


eligible for protection of the USBK. If any party has any information or record of a defendant 


currently being under the bankruptcy protections, it is requested that you notify counsel for 


Plaintiff immediately. Any demand for a deficiency is not applicable if a party has received a 


discharge in bankruptcy during the life of the mortgage, or is currently under the active 


protection of the bankruptcy courts.  


 


Plaintiff shall not be subject to and is specifically excluded from both the calculation and 


collection of any amounts due and owing to the Plaintiff, as required by Rule 71(a) of the South 


Carolina Rules of Civil Procedure. 


 


I, the undersigned, B. Lindsay Crawford, III, Theodore von Keller, B. Lindsay Crawford, 


IV or Christopher B. Lusk, an attorney of Crawford & von Keller, LLC., attorneys for the 


Plaintiff do hereby certify that I served a copy of the Notice of Hearing, to the below-listed 


Defendant(s) this date, by personally depositing copies of same in a United States Postal Service 


mailbox, postage pre-paid, addressed as follows: 


 


 Justin K. Spires 


30 Cardington Court 


Columbia, SC 29209 


 


 Timothy J. Spires, Sr. 


30 Cardington Court 


Columbia, SC 29209 


 


 South Carolina Department of Probation, 


Parole and Pardon Services 


2221 Devine Street 


Columbia, SC 29250 
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The Honorable Alan Wilson 


South Carolina Attorney General 


Dennis Office Building  


1000 Assembly Street, Room 519 


Columbia, SC 29211 


 


 Warren B. Giese as Solicitor 


1315 Blanding Street 


Columbia, SC 29201 
 


 


     __s/B. Lindsay Crawford, IV____ 


     B. Lindsay Crawford, III (SC Bar# 6510) 


     Theodore von Keller (SC Bar# 5718) 


     B. Lindsay Crawford, IV (SC Bar# 101707) 


     Christopher B. Lusk (SC Bar# 103221) 


     Crawford & von Keller, LLC.  


PO Box 4216 


1640 St. Julian Place (29204) 


Columbia, SC 29240 


Phone:  803-790-2626 


     Email: court@crawfordvk.com 


 


 


 


Columbia, South Carolina 


 


February 8, 2021 
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