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[ Other:
IT IS ORDERED AND ADJUDGED: {] See attached order; [] statement of Judgment by the Court:

Dated at Pickens, South Carolina, this .

Court Reporter:

PRESIDING JUDGE -

This judgment was entered on the , and a copy mailed first class this , to attorneys of record or to parties (when appearing pro
se) as follows:

Gregory Alan iviorton 4 Arboriand Way Gree ilie, SC Juilﬁ Eliictt Rogers 11 PO Box 5663 Spartanburg
29615 29304 A

ATTORNEY (S) FOR THE PLAINTIFF(S) ATTQR S)FQRT FENDANT(

Harold P Welborn, Jr. - Clerk of\C%)urt

N

HCEIY
RFCeRIVE]
T JANO T 2013

CPEORMAM Donnan & Morton, PA.
SCCa SCRCP Form 4 Revised 0672008



STATE OF SOUTH CAROLINA' IN'THE COURT OF COMMON PLEAS -

DI _
R o ' ') .. THIRTEENTH JU,DI_CIA_LCIRC»U'I_T
COUNTY OF PICKENS ) IR S
Steven L. Perkins, =~ ) Lo :
Plaintiff, ) ORDER -~
\2 ) : - -
| R - . N
Government Employees Insurance ) -
Company, A/K/A GEICO, ) .
) CA NO.: 2011-CP-39-694
Defendant. ) ‘
i )
Date of Hearing: November 15, 2012
Presiding Judge: D. Garrison Hill
Attorney for Plaintiff: Gregory A. Morton
Attorney for Defendant: John E. Rogers, 11

THIS MATTER came before the Court on Defendant’s Motion for Summary Judgment ‘

pursuant to Rule 56 of The South Carolina Rules of Civil Procedure.
FACTS

On or about November 19, 2006, Plaintiff Steven L. Perkins (hereinafter “Plaintiff” or
“Perkins”) rented a Kia Amanti rental car (hereinafter “rental vehicle™) from Budget Rent-A-Car
(hereinafter “Budget’”).  Plaintiff entered into a rental agreement/contract with Budget
(hereinafter “Budget Rental Contract”) with the agreement being in effect from November 19,
2006 through November 26, 2006. On November 20, 2006, Plaintiff, while driving the rental
vehicle, was involved 1n an automobile collision in Missourl. The collision occurred when
Plaintiff’s rental v_e@i_c_:}é was struck in the rear by a truck driven by a Missouri Department of

Transportation employee. The Missouri DOT driver was found to be at-fault for the accident.
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While rentmg the rental- vehlcle from’ Bndoet Budget offered Plamuff msuran-ce (or »
' ::_“Loss t)atnage Waxxter”) to tnsure the rental v-eh1cle for any and all damages done to the rental
Vehlcle durmg the renta] perlod Wthh Plalntlff expressly dechned At tne time of the-a-c-cldent -
' Plamtxff was one of the named 1nsureds on Pohcy Numiber 2002125983 (herelnafter “Policy’ ) o
issued by GEICO The Pohcy perlod of the Pohcy was J uly 4 2006 to, June 4 2007 The Pohcy
was effective at th.e tlme of the accident. - )
| Perkins called Budget and GEICO from the scene of the accident to report the collieion.
Budget then sent Perkins a replacement rental car to utilize for the remainder of his trip. |

Prior to obtaining the rental vehicle from Budget, Perkins testified that he conducted
internet research pertaining to rental car insurance coverage (see: Perkins Dep. 20:18 - 21:10).
The first website that Perkins consulted was not a GEICO related website, it was a “‘consumer
reports” website which informed Perkins that tnost automobile insurance companies would cover
the insured under the automobile policy while driving a rental car and that the rental car
insurance which is sold by the rental car companies are set at “exhaustive prices” and your own
automobile insurance coverage is “adequate” (see: Perkins Dep. 20:18-23).

Perkins testified that he also called GEICO to ask a GEICO customer service
representative whether his GEICO Policy wonld cover him while driving a rental car (see:
Perkins Dep. 21:11-17). According to Perkins, the GEICO representative told him that the
GEICO Policy would cover Perkinsi while he was driving a rental car under the terms and
provisions of his GEICO Automobile Insurance Policy (see: Perkins Dep. 22:19-24).

In his deposition, Perkins admitted that he never discussed the Budget Rental Contract

with GEICO and that he never conveyed a copy of the Budget Rental Contract to GEICO to
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dlSCUSS automoblle msurance 1ssues apphcable to the Budget Rental 'Cdnt}act before. rertting the
: 'rental vehlcle (see Perkms Dep 55 6-16). | | |

o Followmg the ace1dent Budget contacted GEICO seekmg sett]ement for dam-ag-e‘s.:"
mcutred to the Budget rental vehlcle rented by Perkins. Speexflcally on January 10, 2007 '
_ Budget wrote GEICO and alleged a $15 935 26 clalm ' Budget’s “Vehlcle_ Loss Dlsclosure :
provides the followmg in reference to Budget s calculation of its clairh:d . B o
1. Actual Loss:

a. Actual Cash Value: - $21,993.26

b. Actual Disposal Proceeds (auction proceeds): $6,880.00

i. Sub-Total: - $15,113.26
c. Damage Claim Amount: $15,113.26
" d. Loss of Revenue/Use: $672.00
e. Appraisal Costs: . $150.00
f. Total Damage Claim Amount: $15,935.26

According to the Vehicle Loss Disclosure above, Budget sold the damaged rental vehicle
wit}t an “Actual Cash Value” of $21,993.26 for $6,880.00 when the estimated cost of repair
was only $7,891.97.

According to the property damage estimate submitted to GEICO, the cost of repair
estimate pertaining to the rental vehicle was. $7,891.97. 1In response, GEICO informed Budget
that the rental vehicle was not a total loss and therefore, GEICO would pay the cost to repair the

rental vehicle, but it would not pay damages to Budget based on the vehicle being treated as a

total loss.
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In response after deductlng the amount of Perkins’ deductrble A4("$-25-O.OO_) in aceerdanee '

: w1th the terms of the Pohcy, GEICO 1ssued a check to Budget for $7 641 97 as. payment for . N
'damages mcurred to. the Budget rental vehlcle Upon paymg Budget the reparr cost GEICO_- -

: mformed Budget that it was not a party to the Budget Rental Contract between Budget and"
-Perkms and that the terms of GEICO s. Pohcy wrth Perkms differed from the terms of the Budget' ‘
Rental‘Contract between Budget and Perklns. | |

When Budget sued Perkins for the additional amount of damages in excess of the cost to
repair the rental vehicle due pursuant to the Budget Rental Contract entered into between Budget
and Perkins, for whichvGEICO was not a party, Budget took the position that under the Budget
Rental Contract, Budget could seek additional damages from Perkins. Thus, Budget was seeking
additional damages from Perkins based upon Perkins® alleged breach of the Budget Rental
Contract. Breach of a rental vehicle contract is not covered under the GEICO Policy.

Once GEICO paid Budget the cost to repair the rental vehicle, Budget wrote Plaintiff and
informed Plaintiff that Budget was seeking to recover $8,293.29 over and above the cost 1o
repair the rental vehicle (paid by GEICO) pursuant 10 the terms of the Budget Rental Contract
that Plaintiff executed with Budget. Budget filed a lawsuit against Perkins alleging that Perkins
breached the Budget Rental Contract by failing to pay Budget the amount of money over and
above the cost to repair the rental vehicle as was purportedly required under the terms of the -
Budget Rental Contract.

Perkins filed the Budget claim with GEICO after Perkins was sued for breach of contract
by Budget. In response to Budget’s lawsuit filed against Perkins, GEICO hired and paid attorney
Kyle Thompson to defend Plaintiff in the Budget lawsuit while GEICO analyzed insurance

coverage issues related to the Budget lawsuit. In a letter dated April 7, 2008, GEICO informed
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Perkms that ‘ “Thls detense 1S subJect to all the terms cond1t10ns. and prov1510ns of the pohcy_‘ :
v‘_ 'contract ” GEICO further mforrned Perkms via letter dated May 14, 2008 that “Defendant does‘_'
-not waive any of its rlghts or admlt any obhgatlons under the pohcy ” GEICO futther 1nformed ‘
Perkms in the May 14, 2008 letter that GEICO was - maklng this reservatlon of rights |
because it appears we (GEICO) have already pa1d all clalms owed under the celhslon coyerage'- '
of ydut a.uto policy with GEICO an‘d any. additional pay;nents of VCI'dlCtS' fro_m thlS‘ lawsuit
" against you will be your obligation to pay.”

_ After analyzing the coverage issues related to the Budget lawsuit, GEICO determined
that Perkins was not afforded coverage under the GEICO Policy for any of the claims and
damages that Budget was seeking to recover from Perkins in the Budget lawsuit (breach of
contract was the only cause of action in Budget lawsuit). GEICO informed Perkins of its
coverage determination and the reasons for GEICO’s coverage determination via letter dated
August 21, 2008.

Once GEICO determined that no coverage was available to Perkins under the Policy,
GEICO instructed the attorney previously hired and paid by GEICO to represent Perkins in the
Budget lawsuit under a reservation of rights, to file a metion to be relieved as counsel for Perkins
* unless Perkins agreed to pay him personally because GEICO determined that no ceverage was
available to Perkins regarding the Budget lawsuit. Thus, the attorney hired by GEICO was
relieved as counsel and Perkins hired Greg Morton to represent him in the Budget lawsuit.

Once GEICO denied coverage to Perkins concerning the Budget lawsuit, Perkins paid

Budget $500 to settle the lawsuit. Perkins incurred legal fees to Greg Morton in defending the

Budget lawsuit.
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STANDARD 'OF"REVIEAW. --
Summary J lid-g_r'n.e:tflt is _é}?pfppriaié A:“_if tltlé: 'pl'e'adjﬁg_s, :déﬁbs‘itib‘r}s-,f answers ..:to -
. 'ihtélri)-gat‘k#iés‘,i and 'a’cirr"lis.sion's on 'filg,_tdge:t_}fe‘r'\\}iith‘the‘;: af":fid_évifs%-i_f_ éhy,—_'show_that there-is _'nq- '
) genuirjle_z issﬁe;. és to aﬁy maferiai fact and that‘.thé mov_-ing:party is.-er'nli‘tled to judgr-ne}nfi és_é mattér

of law.”'S,C.-R;Civ. P. 56(c). In determining whether any triable issues of rriateria} fact -'exist,v :

the Court 'inust view the e_v.idénce and all reasonable inferences that may be drawn from the
evidence in the light most favorable to the non-moving party. Fleming.v. Rose, 350 S.C. 488,
493-94, 567 S.E.2d 860 (2002).

POLICY LANGUAGE

GEICO issued an automobile insurance policy to Perkins under Policy Number
2002125983. The pertinent Policy provisions are set forth below.

DEFINITIONS

9. “Temporary substitute auto” means an automobile or trailer, not owned by you,
temporarily used with the permission of the owner. This vehicle must be used as a
substitute for the owned auto or trailer when withdrawn from normal use because of its
breakdown, repair, servicing, loss or destruction.

SECTION III

Physical Damages Coverages
Your Protection For Less or Damage To Your Car

DEFINITIONS

¥y < b2 AN 1Y

The definitions of the terms “auto business”, “farm auto”, ‘private passenger

auto”, “relative”, “‘temporary substitute auto”, “utility auto”, “‘you” and “war” under

Section I apply to Section 111 also. Under this Section, the following special definitions
apply:

3. “Collision” means loss caused by upset of the covered auto or its collision with
another object, including an attached vehicle.
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* “Insured” means:
C(a) regajdipg the-owned auto: -
(i) you and your relatives; _ o .
(i)  ‘a person or organization maintaining, using or having custody of
the auto with your permission, if his use is within the scope of that

~ permission. o

(b) regarding a non-owned auto; you and your relatives, using the aﬁto’,—if the

actual operation or use is with the permission or reasonably believed to be

with the permission of the owner and within the scope of that permission.
“Ioss” means direct and accidental loss of or damage to:

(a) the auto, including the equipment; or
(b)  other insured property.

“Non-owned auto” means a private passenger auto, farm auto or utility auto or

trailer not owned by or furnished for the regular use of either you or your
relatives, except a temporary substitute auto. You or your relative must be using
the auto or trailer within the scope of permission given by its owner. An auto
rented or leased for more than 30 days will be considered as furnished for regular

use.
“Owned auto’ means:

(a) any vehicle described in this policy for which a specific premium charge
indicates there is coverage,

(b) a private passenger, farim ot utility auto or a trailer, ownership of which
is acquired by you during the policy period or for which you enter into a
lease during the policy period for a term of six months or more; if
(1) it replaces an owned auto as described in (a) above, or
(1) we insure all private passenger, farm, utility autos and trailers

owned or leased by you on the date of such acquisition and you

request us to add it to the policy within 30 days afterward;

(c) a temporary substitute auto.
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"~ LOSSES WE WILL PAY FOR YOU

Collision”

R *"We w111 pay for COlllSlOIl loss to'the owned or.non- owned auto for the amount'of ~ *

each’ loss less the apphcable deductible. No.deductible will apply to loss to lhe safety
“glass of an owned or non-owned auto. :

LIMIT OF LIABILITY
The limit of our li-abi‘l'ity for loss:
2. will not exceed the cost to repair or replacé the property, or any of its parts, with

other of like kind and quality and will not include compensation for any diminution in the
property’s value that is claimed to result from the loss;

CONCLUSIONS OF LAW

Plaintiff’s Compléint alleges causes of action against GEICO for (1) breach of contract
and (2) unreasonable claims handling and bad faith. Based upon the Policy language, deposition
testimony of Perkins and oral argument of counsel of both parties, the Court grants GEICO’s
Motion for Summary Judgment as to both causes of action.

L. BREACH OF CONTRACT

Plaintiff cannot establish that GEICO breached the insurance contract. In order to prove
breach of contract, the burden is on the Plaintiff to prove a contract, the breach of the contract,
and damages caused by the breach. Fuller v. Eastern Fire and Casualty Ins. Co., 240 S.C. 75,
124 S.E.2d 602 (1962). “The foremost rule in interpreting an insurance contract is to give effect
to the intent of the parties as shown by the language of the contract itself. When the contract
language is clear and ﬁnambiguous, the language alone determines the contract’s force, and
terms must be construed to give effect to their p]ain,_'.ordinary, and popular meaning.” Dorman v.
Allstate Ins. Co., 332 S.C. 176; 504 S.E.2d 127 (Ct. App. 1998). Thus, “the judicial function of a

court of law is to enforce an insurance contract as made by the parties, and not to rewrite or to
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dlstoxt under the gulse of _]lldlClal constrttctlon contracts the terms of Wthh ate plam and

unamblguous Stewartv State Farm Mut. Auto Ans. Co 341 S C 143 151 533 S E2d 597 6014
- '_;(Ct App 2000) R . o

South Carolma recogmze;an 1.nsure—r sA rlght 1o 11m1t thelr 11ab111ty and to 1mpose

. whatever condltlon they desxre upoo coverage SO long.as these hmltatlons or coniditions are not
in contraventlon of some statutory prohlbmon or pubhc policy. Umversal UadeMrzters V. Metro

-‘Property and Life Ins. Co., 298 S.C. 404 380 S. E 2d 858 (Ct. App. 1989) y

A GEICO’s duties to defend and indemnify were not triggered by the allegations of
the underlying Budget lawsult and therefore, there was no breach of contract.

The allegation that Perkins breached the Budget Rental Contract he entered into with
Budget when Perkins failed to pay damages in excess of the rental vehicle repair cost, does not
constitute an insured claim against Perkins pursuant to the terms of the Policy.

Under the Policy (this insurance claim is governed under Section III of the Policy
because the property damages claim is related to the rental vehicle that Perkins was driving at the
“fime of the accident), GEICO was responsible to pay for “collision loss” to the rental vehicle

which is considered a “temporary substitute auto” or a “non-owned auto” (coverage for the
claim(s) at issue is identical for a “hon-owned auto” and a “temporary substitute auto”), with
regard to the automobile accident at issue in the Budget lawsuit. GEICO adhered the provisions
of the Policy by paying for the amount of the “collision loss” (rental vehicle repair estimate) less
the applicable $250.00 deductible (GEICO paid $7,641.97 in property damages).  Upon making
payment to Budget in accordance with the terms of the Policy for the “collision loss” to the
rental vehicle (property damages repair estimate less the applicable deductible), GEICO fuifilled

its obligations pursuant to the terms of the Policy.
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- In the Budget lawsurt Budget sought to requrre Perkms to pay damages over-and above

' }:the reparr cost to the rental vehrcle whrch Budget alleged Wwas requrred under the terms of the".: o

Budget Rental Contract Based upon Budget s allegatron(s) Budget clarmed that Perkms. _ o

breached the Budget Rental Contract by farlmg to pay Budget damages caused to the rental "
vehrcle whrch were-over r and above the property damages reparr cost N |

The Polrcy does not provrde coverage for Perkins with reoard to the clarms and damages
at issue in the Budget lawsuit. Since GEICO already. paid for the “collision loss” to the rental
vehicle before the Budget lawsuit was filed, GEICO had no duty to defend or indemnify Perkrns
in the Budget lawsuit. The Budget lawsuit merely makes a claim for damages over and above
the repair cost(s) for the rental car that Perkins allegedly contractually obligated himself to pay in
the event of an accident involving the rental vehicle. GEICO was not a party to the Budget
contract that Perkins entered into and GEICO has no obligation to pay any claims or damages
associated with the Budget lawsuit because all claims and damages associated with the Budget
lawsuit are not covered claims or damages pursuant to the terms of the Policy. |

Therefore, Defendant’s Motion for Summary Judgment as to the breach of contract cause
of action is hereby granted.

II. BAD FAITH

In order to prove bad faith refusal to pay benefits under an insurance contract, Plaintiff
must prove the existence of a mutually binding contract, refusal by the insurer to pay benefits
due under the contract resulting from insurer’s bad faith or unreasonable action, causing damage
to the insured. Cock-n-Bull Steak House, Inc. v. Generali Ins. Co.,321 S.C. 1, 6, 466 S.E.2d 727,
730 (1996). An insured may “recover damages if he or she proves that there was no reasonable

basis to support the insurer’s decision to deny benefits under a mutually binding insurance
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| '_i'»:..contract” Id (c1t1ng Crossley v. State Farm Mut. Auzo Ins Co 307 S C 354 360, 415. SEZd L

‘ "393 397 (1992) Generally, “1f there 1s a reasonable ground for contestmg a clalm the demal of=
the clarm does not const1tute bad falth ” Hansen V. Unzted Servzces Automobzle Assoc 350 S C. .
62, 565 S E.2d 114 (Ct App 2002) l:unher ‘‘as long as.an insurance company exercrses that -
-degree of ordmary and reasonable carevm the adJustment of clarms wb1ch it 18 already, in fact )
held to under the statutory law of Soulh Carolina, it need not be coerced into paying questlonable
or extortionate claims v/hich it deems unreasonable or ill-founded. ...Resort to a judicial forum is
not per se bad faith or unfair dealing on the part of the insurer ... rather, tort liability may be
imposed only where.there is a clear showing that the insurer unreasonably, and in bad faith,
withholds payment.” Trimper v. Nationwide Ins. Co., 540 F. Supp. 1188, 1194 (D.S.C. 1982);
See also, Varnadore v. Nationwide Mut. Ins. Co., 289 S.C. 155, 160, 345 S.E.2d 711, 714-715
(1986).

A necessary element of a claim for bad faith is “a refusal by the insurer to pay benefits
due under the contract.” Walters v. Canal lns. Co., 294 S.C. 150, 151, 363 S.E.2d 120, 121 (Ct.
App. 1987). When the insurer’s refusal to pay benefits is justified as a matter of law, this
necessary element of a bad faith claim is missing and judgment in favor of the insurer 1s
warranted. Id.; See also, Laidlaw Environmental Services v. Aetna Cas. & Surety Co., 338 S.C. at
51, 524 S.E.2d at 851 (;‘Because we hold Aetna’s decision to deny coverage comported with the
policy, Laidlaw’s bad faith claim is moot”). Similarly, the insurer has not breached the implied
covenant of good faith if it contests the claim on a reasonable ground. State Farm Casuqlty Ins.
Co. v. Barton, 887 F.2d 724 (4‘h Cir. 1990) (construing South Carolina law) (The determination

of whether or not there was an objectively reasonable basis for denying the insured’s claim

depends on the circumstances existing at the time of the denial).
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o As'discné-sed‘aho've‘ GEICO’S coverarge, deniel' at iesue Was‘b.ased upon the--clear and
unambrgnone :terms condrtlons and exclusdons contamed in the-Pohcy Morepver GEICO’s-
‘conclusron that there Were no beneflts due to Perkms under the Pohey was fully consrstent Awrth .
and supported by, apphcable legal precedent Where as here GEICO’S coverage denial was
both reasonable and justified, Plamtlff’ s clarrn of bad faith must farl as a matter of law.
- Therefore, Defendant’s Motion for Sunnnary Jud:gment as to the unreasonable claims

handling and bad faith cause(s) of action is hereby granted.

IT IS SO ORDERED.

Date:pl2/2°/12 D g“(‘w ~

| D. Garrison Hill Q "
Presiding Judge Thirteenth J udicial Circuit QIR -
Pickens County, South Carolina %
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