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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

IN THE COURT QF COMMON PLEAS
CASENO.: 2021-CP-i0-

JBCM HOLDINGS, d/b/a GOODFELLAS
CABARET, CHHEETAH CHARLESTON
GENTLEMEN'S CLUB & GENERATION
X CABARET,

PlaintifT,

¥S.

CAROLINA COIN AMUSEMENT, LL.C
AND RONALD J, DAVIS,

Defendants,

)
)
)
)
)
)
)
;
) SUMMONS
)
)
)
)
)
)
)
)

TO: THE ABOVE-NAMED DEFENDANTS;

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action of
which a copy is herewith served upon you, and to serve a copy of your Answer to said Complaint
upon the subscriber at his office, 8086 Rivers Avenue, North Charleston, South Carcling 29406,
within thirty (30) days efter the service hereof, exclusive of the day of such service; and if you fail
to answer the Complaint within the time aforesaid, the Plaintiff will apply to the Court for relief
demanded in the Complaint.

sflarrel L. Wigger

Jarrel L, Wigger, Esquire
Attorney for the Plaimntiff
8086 Rivers Avenue, Suile A
North Charleston, SC 29406
(843) 553-9800

Norih Charleston, South Carolina
This 24" day of August, 2021.
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS
CASENO.: 2021-CP-10-

JBCM HOLDINGS, LLC d/b/a
GOODFELLAS CABARET,
CHEETAH CHARLESTON
OENTLEMEN’S CLUB &
GENERATION X CABARET,

COMPLAINT
Plaintiff, (JURY TRIAL DEMANDED)

V.

CAROLINA COIN AMUSEMENT,
LLC AND RONALD I. DAVIS,

S T WL .} N N s

Defendants.

The Plaintiff complaining of the Defendants, alleges as follows:

ONE: The Plaintiff, JBCM Holdings, d/b/fa Goodfellas Cabaret, Cheetah Charleston
Gentlemen's Club and Generation X Cabare, is a domestic corporation organized and existing
under the laws of the State of South Carolina and maintains premises, agents or employces in the
State of South Carolina, more specifically located at 2028 Pittsburg Avenue, North Charleston,
SC29408.

TWO: The Defendant, Carolina Coin Amusement, LLC, upon information and belief, is a
domestic corporation organized and existing under the laws of the State of South Carolina and
maintains a premises, agents or employees in the State of South Carolina, more specifically, an
office located at 2118 Cosgrove Avenue, North Charleston, South Carolina 29405,

THREE: The Defendant, Ronald J. Davis, upon information and belief, is thc owner and
registered agent of the Defendant, Carolina Coin Amusement, LLC.

FOUR:  The parties, maiters and all things and matters hereinafier alleged are within the
Jurisdiction of this Court,

FIVE: That the parties entered into an agreement in 2015 whereby the Defendants’ ATM machines
would be used at Plaintiff's business located in North Charleston, South Carolina and that the

Defendants would pay Plaintifl’ a percentage of the portion of the processed funds through said
ATM machines at Plaintill’s business location.

SIX: In accordance with paperwork from Venco, the processor of transactions of the ATM
machine, the Defendants owe the Plaintiff approximately $207,736.00 over a four-year period.

o
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SEVEN:  The Plaintiff discovered that Defendant, Ronald J. Davis, was shorting him on the
payments and confronted Defendant Davis. Defendant Davis admitted he had unilaterally changed

the percentage without asking the Plaintiff.

EIGHT: The Defendants have and continue io [ail to pay any of the monies owed to-the Plaintiff.

NINE: The Defendants, by their non-action, has made it clear that they never intend to pay any of
the money owed to the Plaintiff.

FOR A FIRST CAUSE OF ACTION
BREACIH OF CONTRACT

TEN: The Plaintiff realleges and incorporates by reference the allegations contained hereinabove as
if Tully set forth herein.

ELEVEN: That in or aronnd 2015, the Plaintiff and Defendants entered into an agreement whereby
the Delendants were to puy to the Plaintiff a portion of the proceeds gained during the use of the
ATM machines located on Plaintifl”s business property.

TWELVE: The Defendants have failed to pay any monics owed to the Plaintiff’ in accordance with
the agreement the parties entered inlo.

THIRTEEN: That the Defendants refused {o honor the agreement based on the terms agreed
upon by the parties.

FOURTEEN: Thal the Defendants willfully, falsely, intentionally and with malice made
represeniations to the Plaintiff as to terms of the agreement and also represented that those terms
would be complied with,

FIFTEEN: That those represcntations were false,

SIXTEEN: That the Defendants had knowledge of the falsity of its misrepresentations or had a
reckless disrepard for their truth or falsity.

SEVENTEEN: That the Plaintifl was ignorant of the falsity of their representations and believed
the terms of the agreement would be complicd with by the Defendants.

CEIGHTEEN: The Defendants are liable (o the Plaintiff for the payment of the monies owed to the
Plaintiff as set out in the agreement.

NINETEEN: That the Plaintiff relicd on the truth of the representations of the Defendants that it
would comply with the terms of the agreement.
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TWENTY: That the Plaintiff relied on the representations of the Defendants and had a right to
rely on these representations, thereby constituting a fraud,

TWENTY-ONE: That by reason of the breach of the contract and fraudulent conduct of the
Defendants, the Plaintiff was caused great economic loss and hardship, and incurred expenses
and reasonable attorneys fees in attempting to enforce the contract.

TWENTY-TWO: That Defendant Davis unilaterally altered the terms withoul notifying the
Plaintiff with changing his/their agreement.

TWENTY-THREE: That the Defendants breached the contract with the Plaintiff with fraudulent
intent, and this breach was accompanied by the fraudulent acts set forth above.

TWENTY-FOUR: That by reason thereol, the Defendants are liable for actual damages in such
an amount as the trier of fact may find. B ) ~
FOR SECOND CAUSE OF ACTION
FRAUD IN THE INDUCEMENT

TWENTY-FIVE: The Plaintill réalleges and incorporates by reference the allegations contained
hereinabove as if fully set forth herein,

TWENTY-SIX: The Defendants committed fraud in the inducement agginst the Plaintiff in the
lollowing particulars to wit;

a. Inusing deceil and tricking the Plaintiff to act to its advantage by unilaterally
altering the agreement with the Defendants;

b. In falsely misleading the Plaintiff" as to the facts upon which the Plaintifl
based its decisions 1o enter into the agreement with the Defendants;

¢. In knowingly misleading the Plaintiff, Defendant Davis knew he had
unilaterally altered the terms, yet continued 1o ___ and send funds as if he

was complying with the agreement;

d. Inknowing that the Delendants’ yepresentations to the Plainti{l were false;

¢. In knowing that the Plaintif! relied on the misrepresentations that were made
by the Defendants;

f. In knowingly causing the Plaintill to sufTer from financial loss;
g. In such other ways as may bacome evident during discovery,

TWENTY-SEVEN: As a proximate result of the acts of the Defendants, the Plaintiff is entitled
to actual damages, compensatory damages, attorney fees and the cosis of this action.
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FOR A THIRD CAUSE OF ACTION
CONVERSION

TWENTY-EIGHT: The Plaintiff realleges and incorporates by reference the allegations contained
hereinabove as if fully set forth herein,

TWENTY-NINE: Defendants committed conversion against the Plaintiff in the following
particulars to wit:
a. In wrongfully taking, obtaining, and withholding Plaintiff’s money from its
possession;

b. In 1aking, obtaining, and withholding Plaintiff’s money with the infent to
permanently deprive and defraud Plaintiff of the use and benefit of its money;

¢. In taking, obtaining, and withholding Plaintiff's money with the intent to
permanently appropriate the property for the use of Defendants or any other
person other than the Plaintiff,

THIRTY: Detendants’ actions were without right or justification and constituted the conversion of
Plaintiff’s propeuty.

THIRTY-ONE: Defendants acted maliciously and in bad faith in that it knowingly converted
Plaintiff*s funds when in the exercise of reasonable care it should have known its actions were
wrongful,

WHEREFORE, the Plaintiff prays for Judgment against the Defendants for actual damages,
consequential damages, and punitive damages as the trier of fact may (ind, the costs of this action
and any further relief as this Court deems just and proper.

starrel L. Wigeer

Jarrel T, Wigger, Esquire
Attorney for the Plainti{f’
8086 Rivers Avenue, Suite A
North Charleston, SC 29406
(843) 553-9800

MNorth-Charleston, South Carolina
This 24th day of Aupusl, 2021,
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STATE OF SOUTH CARCLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

CASE NO.: 2021-CP-10-03505
JBCM HOLDINGS, d/b/a GOODFELLAS,
CABARET, CHEETAH CHARLESTON
GENTLEMEN'S CLUB & GENERATION X
CABARET
Plaintiff, 12(b}{6) MOTION TO

v. DISMISS WITH PREJUDICE FOR
DEFENDANT RONALD J. DAVIS
CAROLINA COIN AMUSEMENT, LL.C
AND RONALD J. DAVIS,

Defendants.

TO: JARREL L. WIGGER, ESQ. ~ ATTORNEY FOR PLAINTIFF

COMES NOW the Defendant, Ronald ). Davis (hereinafter Defendant), denying each and every
allegation of the Complaint not hereinafter specifically admitted, qualified, or explained and
demanding strict proof thereof. Defendant will move before this Honorable Court, within 10 days or as
soon thereafier as counsel may be heard, for the following relief:

Defendant, Ronald J. Davis, Motions to Dismiss with Prejudice the Plaintiff's Complaint in ils
entirety pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil Proccdure on the grounds of
Plaintiff's failure to state a claim upon which relief may be granted. Defendanit contends the claims
against him should be dismissed as all of Plaintiff's claims relate to Carolina Coin Armusement, LLC,
and he is protected from individual liability under the South Carolina Uniform Limited Liability
Company Act § 33-44-101, et seq.

To the exlent an Answer is required, specifically reserving and without waiving all ebjections
defenses, and rights, responds o the Complaint as follows:

1. This Defendant denies the allegations contained in Paragraphs 1 through 31 and demands strict

proof thereof.
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This Motion is supported by all applicable law and may be supplemented further with

memoranda, affidavits, or other supporting material as permitted under and pursuant to the South

Carolina Rules of Civil Procedure.

Respectfully submitted,
THE FHIPPS LAW FIRM

/s{ Edward L. Phipps
Edward L. Phipps, Esq.
Mark R.H. Huber, Bsq.
571 Savannah Hwy
Charleston, SC 29407
T: (843-216-9797)

P: (843-300-4949)

October 14, 2021 edward@phippsfirm.com
Charleston, SC mark@phip psfirm.com
ATTORNEY(S) FOR DEFENDANT

GOBED0L 4D L Z0THASYD ~ SVIId NOWWOD = NOLSITHYHD - Wd €126 ¥1L 190 1202 - 0T34 ATIVOINOWLTT 13



STATE ©F SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
CASE NO.: 202}-CP-1(-03905
JBCM HOLDINGS, d/b/a GOODFELLAS,
CABARET, CHEETAH CHARLESTON
GENTLEMEN'S CLUB & GENERATION X
CABARET

Plaintiff, DEFENDANTS’ MOTION‘TO
v. DISMISS WITH PREJUDICE

CAROLINA COIN AMUSEMENT, LLC
AND RONALD J. DAVIS,

Defendants,

TO: THIS HONORABLE COURT, PLAINTIFFS AND THEIR ATTORNEYS:

COMLES NOW the Defendants, Carolina Coin Amusement, LLC and Ronald J, Davis
(hereinafter Defendants), who by and through undersigned counsel, motions to Dismiss with
Prejudice Plaintiff’s Complaint inits entirety pursuant to Rule 12(b)(6) of the South Carolina Rules
of Civil Procedure on the grounds:

L. Plaintiff's failure 1o state a claim upon which relief may be granied, as all of
Plaintiff's claims fail to meet the requirements of S.C. Code § 32-3-10 (Statute of Frauds),
Plaintiff’s contractual arguments fail as a matter of law as the statute bars recovery upon any
agreement that is not to be performed within the space of one year from making thereof,

2. PlaintilF’s [ailure to state a claim upon whieh relief may be granted, as all of
Plainiff"s claims fail to meet the requirements of S.C. Code § 15-3-330 (Statute of Limitations).
FPlaintiff’s claims fail as the claimed action occurred in 2015. Therefore, the deadline to bring a

cause of action for any such claims expired in 2018,
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This Motion is supported by all applicable law and may be supplemented further with
memoranda, affidavits, or other supporting material as permitted under and pursuant to the South

Carolina Rules of Civil Procedure.

THE PHIPPS LAW FIRM, LLC

sFetward L. Phipps

Edward L. Phipps (SC Bar No. 70252)
Mark R. H. Huber (SC Bar No. 102738)
571 Savannah Highway

Charleston, SC 20407

Ph: (843)216-9797
Edward@phippsfirm.com
Mark@phippsfirm.com

ATTORNEYS FOR DEFENDANTS

Charleston, South Carolina
January 11,2022
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IN THE STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLRAS
COUNTY .OF CHARLESTON FOR THE NINTH JUDICIAL CIRCUIT

JBCM HOLDINGS, d/b/a GOODFELLAS, | CASE NUMBER: 2021-CP-10-03905
CABARET, CHEETAH CHARLESTON
GENTLEMEN’S CLUB & GENERATION

X CABARET, PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANT
Plaintiff; RONALD J, DAVIS*S MOTION TO
DISMISS
\2

CAROLINA COIN.AMUSEMENT, LLC
AND RONALD i, DAVIS,

Defendants.

TO: EDWARD L. PHIPPS, ESQUIRE, ATTORNEY FOR THE DEFENDANTS:

Defondant Ronald J, Davis filed a Motion to Dismiss relative to the above-captioned
action, Based on the facts of this case and the arguments set forth below, the Plaintiffs
respectfully requests this Honorable Court deny said motion. Discovery has not been completed;
therefore, to the extent this motion relies on any factual issues, Defendant’s Motion to Dismiss
should be denied as premature. Dispositive motions generally should not be entertained until
such time as discovery is completed,

~ The Plaintiffs, by and through, their undetsigned atlorney, further responds to the
Defendant’s Motion to Dismiss as follows:
STATEMENT OF FACTS
‘The parties entered into an agreement in 2015 wherein the Defendants’ ATM machines
would be used at Plaintiffs’ businesses located in Norlh Charleston, South Caroling, and that the
Defendants would pay Plaintiffs a percentage of the portion of the funds processed through said
ATM machines at Plaintiffs’ business locations. The percentage: payoul is set on the machine

internally and the Plaintiffs had no access to the mmbers to determine if the agreed-upon
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percentage was being paid. The Plaintiffs refied on the Defendants to pay in accordance with their
agreement. Defendants made payments every: month and represented those payments were made
pursuant to the terms agreed upon, Around 2018, the Plaintiff began to hear from others who had
contracted with the Defendants that there werc some questionable business practices by the
Defendants. The Plaintiffs began asking for printouts from the machines to verify that the amounts
paid to the Plainfiffs were consistent with the agreed-upon percentage. Defendants refused to
provide said proof. The Plaintiffs then hired an oulside group to run reports on the ATM machines
in 2018 -and discovered the Defendants were shorting the numbers., The Pl_aintiﬁ' confronted the
Defendants and Defendant Ronald Davis admi—tted he had, unilaterally and without notice, changed
the percentage and that he was kecping the Plainliffs;’ money, Documentation frorn Venco, the
processor of transactions of the ATM macline, shows that the Defendants owe the Plaintiffs
approximately $207,736.00 over & four-ycar period. The Defendants. have failed and continue to
fail to pay any of the monies owed to the Plaintiffs. Please seo Affidavit of W, Scott Hendrix

attached hereto as Exhilit A.

MOTION TQ DISMISS STANDARD

In ruling upon a motion to dismiss for failure to state a claim upon which relief can be
granted pursuant to Role 12(b)(6), the court should not grant the motion unless it appeais (o a
certainty that the Plaintifl can prove no facts in support of the claims which would entitle him to

relief.  Conley v. Gibson, 355 U.S, 41, 45-46 (1957). A Rule 12(b)(6) motion cannot be

sustained if facts alleged in the complaint and inferences reasonably deducible therefrom would

entitle the plaintiif to uny relief on any theory of the case. Benson v. United Guar. Residential

Ins., 445 S.E.2d 647 (S.C. App. 1994); see also, Burns v. Gardner, 328 5.C. 608, 493 8.B.2d 356

(8.C. App. 1997). Since it is a drastic remedy, dismissal “should be cautiously invoked so that
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no person will be irmproperly deprived of a trial of the disputed factual issues.” Watson v,

Southern Ry, Co., 420 F. Supp. 483, 486 (D.S.C. 1975); see also Holloman v, McAllister, 289

S.C. 183, 186, 345 S.E.2d 728, 729 (1986} ("an exireme remedy to be cautiously invoked").
In deciding a 12(b)(6) motion, the question is whether, in the light most favorable to

Plaintiff, and with every doubt resolved jn his behalf, the complaint states any valid claim for

relief. Holy Loch Distributors, Ine, v. Hitcheock, 332 S.C. 247, 503 S.5.2d 787, 790 (Ct. App.

1998). “The court must acoept the factual allegations in the Compluint and must construe them

in the light most favorable to the plainfiff”  MartinMarietta Corp. _v. Infernational
Telecommunications Satellite Org,, 991 F.2d 94, 97 (4th Cir. 1992); JAC International, Inc, v. J.

Gordon James, et al,, 1996 WL 751454 (B.D. Va.).

LEGAL ARGUMENT

When considering a Motion {o Dismiss, the Court must only consider the Complaint. No
extraneous documents or information come before the Court. Defendant Ronald J, Davis raised
8 12(b)(6) argument under the provisions of South Carolina Code §33-44-101, ef seq., stating
that all elaims in Plaintiffs’ Complaint relate to Defendant Carolina Coin Amusement, LLC and
that he is protected from individual liability based on this code section.

To the conirary, this protection does not apply to Defondant Davis, During the entire
time that the parties were engaged in their agreement, the Plaintiff was aware of and only dealf
with Defendant Davis. Defendant Davié is the principal and registered agent of Defendant
Carolion Coin Amusement, LLC; and as such, he is a responsible party for the action and/or
inactions of his company. Considering these details, Defendant Davis is liable for the fraudulent
acts his company performed against the Plaindiffs,

Fuarther, becanse the Defendants intentionaily acted, it is unknown without discovery
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whether that act was ratified by the company, or if the compaty was even aware of the deceitful
conduct. Because conversion is at play, the Plaintiffs need to conduct discovery to determine the
extent of Defendants” knowledge and actions, Also, if Defendant Davis was acling as & rogue
employee while committing these acts, it-is-doubtful thai the company was following its corporate
formalities and Plaintiffs may have to picrce the corporate veil.
The South Carolina Supreme Court has ruled that the corporate entity may be disregarded
{or the corporale veil may be “pierced”) in certain situations. See Baker v, Equitable Leasing
Corp., 275 8,C. 359, 271 8.B.2d 596 (1980). An action to pierce the corporate veil lies in equity,
and therefore, this court may determine the facty according to its own view of the preponderance
of the evidence. Sturkie v. Sifly, 280 8.C. 453, 456-57, 313 S.E.2d 316, 318 (Ct. App. 1984},
When determining if a plaintiff should be allowed to “pierce the corporate veil” ail facts must be
fully developed so that this Court may make a fair determination based on the totality of the
circumstances giving rise to a cleim. Mirroring Plaintiffy’ argument that Defendant Davis should
not be dismissed from this action in his individual capacity, the Plaintilfs further arguc that they
should be afforded a full opportunity for discovery before any dispositive molion should be
entertained,

CONCLUSION

Based upon the foregoing reasons, the Plaintiffs respectfully request this

Honorable Court deny Defendant Davis's Motion to Dismiss.

[SIGNATURE BLOCK ON FOLLOWING PAGE)
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North Charleston, South Carolina
This 18" day of March 2022.

WIGGER LAW FIRM, INC,

sedarrel L. Wigeer

Jarrel L. Wigger, Esquire
Wigger Law Firm

S.C, Bar#: 011824

Attorney for Plaintiff

8086 Rivers Avenue, Suite A
North Charlesion, SC 29406
(843) 553-9800

AT ATIVOINOHLDTTE
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JBCM HOLDINGS, d/b/a
" GOODFELLAS CABARET,
CHEETAH CHARLESTON

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON FOR THE NINTH JUDICIAL CIRCUTT

CASENO: 2021-CP-10-03505

GENTLEMEN'S CLUB & AFFIDAVIT OF W, SCOTT HENDRIX

- GENERATION X CABARET,

GAROLINA COIN AMUSEMENT,
LLC AND RONALD ). DAVIS,

Plaintiff,

V.

Deféndants,

[y
.

2.

1, W, Scott Hendrix, do hereby depose and soy:

I am a partner in JBCM Holdings who owns and operates Goodfellas Cabaret, Cheefah
Charleston Gentlemen’s Club and Generation X Cobaret,

That JCBM Holdings and the Defendnnts entered into an agreement in 2015 whereby the
Dofendants’ ATM machines would be used ot Plaintift"s businesses located in North
Charleston, South Caroling und that the Defendants would pay Pluintiff a percentage of the
portion of thie processed funds through said ATM machines at Plaintlf's business locations,

- The percentage payout is set on the machine internally ond the Plaintiff bad no access to the

nunibers to determine if the agreed upon percontage was being paid, Plaintiff relied on the
Défendant to pay pursuant to their agresmont.

+ Dofendants made payments -every month and represented those payments were made

pursuant to the tenms agreed upon.

- Around 2018, the Plaintiff began to hear from others who had contracted with the

Defendants that thero were some questionable business practices by the Defendants,
Plrintiff bogan ssking for printouts from the machines to verify the amounts paid were
consistent with the agreed upon percentage. Defondants refised {o provide sald proof,

The Plaintiff hired an outside grovp to ron reports on the ATM machines in the 2018 time
period and discovered the Defendanta were shorting the numbers,

The Plaintiff confronted the Defendant and Defendant Ronald Davis admitied he had

unilaterally and without notice, changed the percentage and that he was keeping the
Plaintifs money, '
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8. _ The Pluintiff filed suit within threo years of discovering the thet by the Defondauts.

Ny

W, Scotf Hendrix I,

SWORN TO BEFORE ME THIS
THIS Jldhdayof_Nyu0y 2022, et i

WAISTEN LSEAY
: faﬂ Kalary ubliz Suty of Yok
] {G8Y, o ion
- 0 oot euph et sy At
NOTARY PUBLIC FOR :

STATEOFFLORIDA
My Commission Expim;:_‘@ [ Q-L‘l

i
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INTHE STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

JBCM HOLDINGS, d/b/a GOODFELLAS,
CABARET, CHEETAH CHARLESTON
GENTLEMEN’S CLUB & GENERATION
X CABARET, ) ‘

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

CASE NUMBER; 2021-CP-10-03905

PLAINTIFFS’ MEMORANDUM IN

OPPOSITION TO DEFENDANTS?

Plaintiff, MOTION TO DISMISS

.

CAROLINA COIN AMUSEMENT; L1.C
AND RONALD J. DAVIS,

Defendants,

TO: EDWARD L. PHIPPS, ESQUIRE, ATTORNEY FOR THE DEFENDANTS:

The Defendants have filed a Motion to Dismiss relative to the above-captioned action,
Based ou the facts of this case and the arguments set forth below, the Plaintiffs respectfully
requests this Honorable Cowrt deny said motion. Discovery has not been completed; therefore,
to the extent this motion relies on any factual issues, Defendants® Motion to Dismiss should be
denied as premature. Dispositive motions generally should not be entertained until such time as
discovery is completed,

The Plaintiffs, by and through, their undersigned attomney, further responds to the
Defendants” Motion to Dismiss as follows:

STATEMENT OT FACTS

The parties enfered into an agreement in 2015 wherein the Defendants’ ATM machines
would be used at Plainiiffs” businesses located in North Charleston, South Caroling, and that the
Defendants would pay Plaintiffs a percentage of the portion of the funds processed through said
ATM machines at Plainffs’ business locations. The percentage payout is set on the machine

imernally and the Plaintiffs had no access io the numbers to determine if the agreed-upon
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percentage was being paid. The Plaintiffs relied on 1he Defendants to pay in accordance with their

agresment. Defendants made payments cvery month and represented those payments were made
pursuant 1o the terms agreed upon, Around 2018, the Plaintiff began to hear from others who had
contracted with the Defendants that (here were some questionsble business practices by the
Defendants. The Plaintiffs began asking For prinfouts from the machines to verify that the amounts
paid to. the Plaintiffs werc consistent with the agreed-upon perceniage. Defendants refused to
provide said proof. The Plaintiffs then hired an outside group to Tun reports on the ATM machines
in 2018 and discovered the Defendants were shorting the numbers. The Plaintiff confronted the
Defendants and Defendant Ronald Davis admitted he had, unilaterally and without notice, changed
the percentage and that he was kecping the Plaintiffs;’ money. Documentation from Venco, the
processor of {ransactions of the ATM machine, shows that the Defendants owe the Plaintiffs
approximately $207,736.00 over & four-year periad. 'The Defendants have failed and continue to
fail to pay any of the monies owed (o the Plaintiffs. Please see Affidavit of W, Scott Hendrix
attached hereto as Exhibit A,

MOTION TO DISMISS STANDARD

In ruling upon a motion lo disimiss for fuilure to state a claim upon which relief can be
granted pursuant to Rule 12(b)(6), the courl should not grant the motion unless it appears to a
certainty that the Plaintiff can prove no facts in support of (he claims which would entitle him to

relief. Conley v. Gibson, 355 U.S. 41, 45-46 (1957). A Rule 12(b){(6) motion cannoi be

sustained if facts alleged in the complaint and inferences reasonably deducible therefrom would

entitle the plaintiff to any relief on any theory of the case. Benson v, United Guer. Residential

Ins., 445 S.E.2d 647 (S.C. App. 1994); see also, Burns v. Gardner, 328 8.C. 608, 493 8.E.2d 356

(S.C. App. 1997). Since it is a drastic romedy, dismissal "should be cauliously invoked so that
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no person will be improperly deprived of a Irial of the disputed factual issues.” Watson v.

Southern Ry. Co., 420 F. Supp. 483, 486 (D.S.C. 1975); see also Holloman v. McAllister, 289

8.C. 183, 186, 345 S.E.2d 728, 729 (1986) ("an exlreme remedy to be cautionsly invoked"),

In deciding a 12(b)(6) motion, the question is whether, in the light most favorable to
Plaintiff, and with every doubt resolved in his behalf, the complaint states any valid claim for
telief, Holy Loch Distributors, Ing, v. Hitehcock, 332 S.C. 247,503 8.E.2d 787, 790 (Ct. App.
1998). “The court must accept the factual allegations in the Complaint and must construe them
in the light most favorable to fhe plaintiff® Martin Marictta _Corp._v. International

Telecomniunications Satellite Org., 991 F.2d 94, 97 (4th Cir. 1992); IAC Internptional, Inc. v, J,
Gordon James, et al., 1996 WL 751454 (ED. Va.).

LEGAL ARGUMENT

The Defendants first argue that Plainiiffs’ claims fil to meet the requirements of South
Carolina Code §32-3-10 (Statute of Frauds) in that Plaintiffs’ contractual arguments fail as a
matter of law, as the statute bars recovery upon any agreement that is not to be performed within
the space of one year from the making thereof, However, that argument is without merit, Based
on the terms of the agreement entered into between the parties in 2015, the agreement was set up
such that the Plaintiffs would receive a certain percontage of the portion of the processed funds
from the Defendants, and that upon receipl of this payment by the Plaintiffs, the agreement
would automatically renew itself each month. Therefore, if the Defendants failed to pay the
Plaintifls on-any given month, the Plaintiffs had the right te lerminate the agreement and thus,
the contract could very well have been completed in less than one year. As such, to the extent

the Defendants request dismissal based on Plaintiffs’ failure to meet the requirements of §32-3-

10 shonld, their motion should be denied.
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Secondly, the Defendants argue that Plaintiffs’ claims fail to meet the requirements of
South Carolina Code §15-3-530 (Statute of Limitations) because the Plaintiffs’ claimed action
oceurred in 2015 and the Plaintifs failed to file their Complaint before the ond of 2018, This
argument is similarly without metit,

South Caroling Code §15-3-530(7) stales that any action for relief on the grounds of fraud
is not considered to have accrued until the discovery by the aggrieved party of the facts
constituting the fraud, The Plaintiffs and Defendants engaged in & contract in the year of 2015;
however, the Plaintiffs.did not become aware of the fraudulent actions by the Defenidants-until
2018, As such, Plaintiffs had until the end of 2021 to file their Complaint, and did so on August
24, 2021, ‘Therefore, to the extent the Defendants request dismissal based on the Plaintifts’
failure to meet the requires of §15-3-330(7), their motion should be denicd.

CONCLUSION

Based upon the foregoing reasons, the Plaintifl respectfully requests this Honorable Court

deny Defendants’ Motion to Dismiss,

WIGGER LAY FIRM, INC,

Jarrcl L, Wigger, Esquire
Wigper Law Firm

S.C. Bar#: 011824
Attorney for Plaintiff

8086 Rivers Avenue, Suite A
North Charleston, SC 29406
(843) 553-9800

North Charleston, Souih Carolina
This 18" day of March 2022.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON FOR THE NINTH JUDICIAL CIRCUIT

CASENO: 2021-CP-10.03905
JBCM HOLDINGS, d/v/a

GOODFELLAS CABARET,
CHEETAH CHARLESTON
GENTLEMEN’S.CLUB &
GENERATION X CABARET,

ATFIDAYIT OF W, SCOTT HENDRIX
- Plaintiff,
Vv

CAROLINA COIN AMUSEMENT,
LLC AND RONALD J. DAVIS,

Defendants,

I, W. Scott Hendrix, do hereby depose and say:

1. T am g partner in JBCM Holdings who owns and operates -Goodfellas Cabaret, Cheetah
Charleston Gentlemen’s Club and Generation X Cabaret.

2. That JCBM Holdings and the Defendants entered into an ngreement in 2015 whereby the
Dofendants’ ATM machines would be used at Plaintif"s busincsses loceted in Narth
Charleston, South Curoling and that the Defendants would pay Plaintiff a percentage of the
portion of the procossed funds through said ATM mechines at Plaintif's business locations,

3. The percentnge payout js sct on the machine internally and the Plaintiff had no access to the

numbers fo determino if the agreed upon percentago was being paid, Plnintiff relicd on the
Dofendant {o pay pursuant to their agreement,

4. Deofendamts mude payments overy month and represented (hose payments were made
pursuagt to the terms agreed upon.

5. Around 2018, the Plaintiff beguu o hear from others who had conimcted with (he
Defendants that there were some questionable business practices by the Defendants,
Plaintiff begen osking for printouts from the machines to verdfy the smounts paid wera
consistent with the agreed upon percentage. Defendants refused fo provide said proof,

6. The Plaintiff hired an outside BTOUP to run reports on the ATM machines in the 2018 time
period and discovered the Defendants were shorting the numbers,

7. The Plintiff confronted the Defendant and Defendant Ronsld Davis adnsitted he had

unilaterally and without notice, changed the percentage and fhat he was keeping the
Plaintif"s money,

SOBEDD LD LE0ZHIASYD - SYIT1d NONWOD. -~ NOLSETHVHD - INd £42:G 81 18N 2202 - 03711 ATIVOINOH.LD3 T2

23



8. The Pluintiff filed suit within three years of discovering the theft by the Defendants,

SWORN TO BEFORE ME THIS

THIS lfndayof _(Nuply 2022

Wb, o o

NOTARY PUBLICFORTHE (]~
STATE OF FLORIDA

My Commission .Expil'cﬁ:_‘L6 l Q'L‘l

Ny

W, Scotf Hendrix |

Bl anthok . B o Ak

1
1
§

i, KMSTIN L SEAY
(/3 Hetary pyblic « $tape of Flonda
Cammlgiied € GG 143302
T Ry Comm, Explrag:lin b, 20J4°
T Rondad INough Wationat Kotwy AL, B
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STATE OF SOUTH CARQLINA IN THE COURT OF COMMON PLEAS

- COUNTY OF CHARLESTON
CASE NO.: 2021-CP-10-03905
JBCM HOLDINGS, d/b/a. GOODFELLAS
CABARET, CHEETAH CHARLESTON
GENTLEMEN'S CLUB & GENERATION X
CABARET .
Plaintiff, ORDER GRANTING DEFENDANTS’
v. 12(b)(6) MOTION TO DISMISS

CAROLINA COIN AMUSEMENT, LLC
AND RONALD ]. DAVIS,
Defendants.

This Honorable Court held a hearing on March 21, 2022, on Defendants Carolina Coin
Amusement, LLC and Ronald ]. Davis’ (Defendants) 12(b)(6) Motion to Dismiss Plaintiffs, JBCM
Holdings, d/b/a Goodfellas Cabaret, Cheetah Charleston Genllemen’s Club & Generation X Cabaret's
(Plaintiffs) Summons and Complaint. Present on behalf of the Defendants was Attorney Edward L.
Phipps and on behalf of the Plaintiffs was Attorney Jarrel L. Wigger.

Plaintiffs filed this action against Defendants on August24, 2021, alleging Breach of Contract,
Fraud in the Inducement, and Conversion stemming from an alleged agreement from 2015. On January
11, 2022, Defendants filed this Motion to Dismiss for Plaintiffs’ failure to meet the requirements of S.C.
Code § 32-3-10 (Statute of Frauds) and S.C. Codc § 15-3-530 (Statute of Limitations).

Defendants argued at the hearing on March 21, 2022, that Plaintiffs’ contractual arguments fail
as a matter of law as 5.C. Code § 32-3-10 {Statute of Frauds), which bars recovery for any agreement not
in writing that cannot be performed within one year from the making thereof. The Plaintiffs argued
extrinsic terms of the alleged agreement. However, these terms were not pled in their complaint, nor
was a written contract reflecting the agreement produced/filed that would allow this Court to let

Plaintiffs to survive a Motion to Dismiss under 5.C. Code § 32-3-10 {Statute of Frauds).
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Moreover, Defendants argued that the Plaintif(s are barred by the three (3) year Statute of
Limitations, 5.C. Code § 15-3-530. The Plaintiffs Complaint alleges an agreement was formed in 2015
between them and is the'only date referenced twice in the Complaint, The Law requires a complaint £6
be filed within three (3) years of the date the material breach was learned, which was argued at the
hearing by Plaintiffs’ counsel but absent from the Complaint. The clear language of the Complaint
would have required the Plaintiffs to file this action by 2018, The Plaintiffs conceded that their
Complaint failed comply with the requirements of $.C. Code §15-3-530 (Statue of Limitations). As such
the Plaintiffs requested the Court grant them leave to amend their Complaintunder S.C. Rule of Civil
Procedure 15(C). However, the Court denies this request as the law is clear and must only consider the
Complaint. “When considering a Motion to Dismiss, the Court must only consider the Complaint, with
no exiraneous documents or information coming before the court.” (See Plaintiff's Memorandum in
Opposition to Defendant Ronald J. Davis’s Motion to Dismiss,  6).

WHEREFORE, the Court, having considered arguments from both parties on the Motion of the
Delendants to dismiss the claims of this action pursuant to SCRCP 12(b)(6), finds:

1. Plaintitfs’ claims fail to meet the requirements of 5.C. Code § 32-3-10;
2. Plaintiffs’ claims fail to meet the requirements of 8.C. Code § 15-3-530.
Andg the Defendants” Motion {o Dismiss is GRANTED.

ANDTT SO ORDERED!

Honorable Judge Clifton Newman
2022

Charleston, South Carolina
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Charleston Common Pleas

Case Caption: Jbem Holdings , plaintifl; et al VS Carolina Coin Amusement Lic,
defendant, et al
Case Number: 2021CP1003905

Type: Order/Dismissal

So Ordered

s/ Clifton B, Newman, 2127

Electronically signed on 2022-03-30 154149 page 3of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON
CASE NO.: 2021-CP-10-03905
JBCM HOLDINGS, d/b/a GOODFELLAS
CABARET, CHEETAH CHARLESTON
GENTLEMEN'S CLUB & GENERATION X
CABARET

Plaintiff, ORDER GRANTING DEFENDANTS’
V. 12(b)(6) MOTION TO DISMISS

CAROLINA COIN AMUSEMENT, LLC
AND RONALD . DAVIS,
Defendants.

This. Honorable Court held a hearing on March 21, 2022, on Defendants Carolina Coin
Amusement, LLC and Ronald J. Davis’ (Defendants) 12(b)(6) Motion to Dismiss Plaintiffs, JBCM
Holdingg, dfbfa Goodfellas Cabarel, Cheetah Charleston Gentlemen's Club & Generation X Cabaret's
(Plaintiffs) Summons and Complaint, Present on behalf 6f the Defendanls was Atlorney Edward L.
Phipps and on behalf of the Plaintiffs was Atforney Jarrel L. Wigger.

Plaintiffs filed this action against Defendants on August 24, 2021, alleging Breach of Contract,
Fraud in the Inducement, and Conversion stemming from an alleged agreement from 2015. On January
11, 2022, Defendants filed this Motion to Dismiss for Plaintilfs’ failure lo meet the requirements of 5.C.
Code § 32-3-10 (Statute of Frauds} and 5.C. Code § 15-3-530 (Statute of Limitations).

Defendants argued at the hearing on March 21, 2022, that Plaintiffs’ contractual arguments fail
as a matler of law ag 5.C. Code §32-3-10 (Statute of Frauds), which bars recovery for any agreement not
in writing that cannot be performed within one year from the making thereof. The Plaintiffs argued
extrinsic terms of the alleged agreement, However, these terms were not pled in their complaint, nor
was a written contract reflecting the agreement produced/filed that would allow this Court to let

Plaintiffs to survive a Motion lo Dismiss under 5.C, Code § 32-3-10 (Statute of Frauds).
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Moreover, Defendants argued that the Plaintiffs are barred by the three (3) year Statute of
Limitations, 8.C. Code § 15-3-530. The Plaintiffs Complaint alleges an agreement was formed in 2015
between them and is the only date referenced twice in the Complaint. The Law requires a complaint to
be filed within three (3) years of the date the material breach was learned, which was argued at the
hearing by Plaintilfs’ counsel but absent from the Complaint. The clear language of the Complaint
would have required the Plaintiffs to file this action by 2018. The Plaintiffs conceded that their
Complaint failed comply with the requirements of 8.C. Code §15-3-530 (Statue of Limitations). As.such
the Plaintiffs requested the Court grant them leave to amend their Complaint under 5.C. Rule of Civil
Procedure 15(C). However, the Court denies this request as the law is clear and must only consider the
Complaint. “When considering a.Motion to Disimiss, the Court must only consider the Complaint, with
no extraneous docwments or information coming before the court.” (See Plaintiff’'s Memorandum in
Opposition to Defendant Ronald J, Davis’s Motion {o Dismiss, g 6).

WHEREFORE, the Court, having considered arguments from both parties on the Motion of the
Defendants to dismiss the claims of this action pursuant ta SCRCP 12(b){(6), finds:

1. Plaintiffs’ claims fail to meet the requirements of'S,C. Code § 32-3-10;
2. Plaintiffs’ claims fail to meet the requirements of $.C. Code § 15-3-530.
And the Defendants’ Motion to Dismiss is GRANTED.

AND IT SO ORDERED!

Clifton Newman
Presiding Judge

. , 2022
Charleston, Seuth Carslina
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Charleston Common Pleas

Case Caption: Jbem Holdings , plaintiff, et al VS Carolina Coin Amusement Llc ,
defendant, et al
Case Number: 2021CP1003905

Type: Order/Other

So Ordered

s/ Clifion B. Newman, 2127

Eletlrantcally signed on 2022-04-15 14:54:50 page Sof 3
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‘STATE QF SOUTH CAROLINA THE COQURT OF COMMON PLEAS

COUNTY OF CHARLESTON DOCKET NO. 2021-CP-10-3905

JBCM HOLDINGS, et al
Plaintiffs
vs.

CAROLINA COIN AMUSEMENT, LLC,

Pt M mret St Myt Mo e Mo Mot et M b M i mmat mear et

et al
Defendants
TRANSCRIPT OF RECORD
March 21, 2022
WebEx videcconferencing
BEFORE:

THE HONORABLE CLIFTON NEWMAN, JUDGE

APPEARANCE S:

JARRELL I, WIGGER, ES0Q.
Attorney for the Plaintiff

EDWARD L. PHIPPS, E=SQ.
Attorney for Defendants Carclina Coin Amusements & Ronald
Davis

JOYCE C. RUEGER,
Certified Verbatim Reporter-Master
Circuit Court Reporter

{Certified Transcript Provided for: Jarrell L. Wigger, Esdg.]
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JBCM Holdings, et al vs, Carolina Coin Amusement, LLC, et al
Motion to Dismiss
March 21, 2022
PROCEEDINGS

THE COURT: Good morning. Is this the JBCM
Holdings?

MR. PHIPPS: Yes, Your Honor. Gooed morning.
Edward Phiipps.

THE COURT: Yes, sir.

MR. PHIPPS: I represent Carolina Coin Amusement
and Ronald Pavis.

THE COURT: 411 right,

MR. WIGGER: Your Honor, Jerry Wigger hers for JCBM
Heldings.

THE COURT: All right. I have a 12(b) {6} motion.
You may proceed,

MR. PHIPFS: Yes, Your Honor. May it please the
Court?

THE COURT: Yes.

MR. PRIPPS: Mr. Wigger on behalf of his client,

JBCM Heldings, LLC doing business as Goodfellas Cabaret

and Cheetah Charleston Gentlemen's Club and Generation X

Cabaret filed a complaint against Carclina Coin

Amusemant, LLC and Ronald Davis.

Let me first start with Ronald DBavis and then the
other motions are kind of intertwined. But in regards to
Mr. Davis alone this is an LLC zpnd the alleged agreement

ig between the LLC and JBCH Holdings, LLC. Mr. Ronald
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JBCM Holdings, et al vs. Carolina Coin Amusement, LLC, et al

Motion to Dismiss

March 21,2022

Davis is under the law, protection cof the corporate laws
and should not be named individually as a participant in
this lawsuit under the incorporation laws,

Agide from that there are two other; we have three
other arguments to have this dismissed. The first being
as you know the legal argument is and this is in Mr.
Wigger’s plaintiff’s memorandum in opposition to
defendant Ronald Davis motion te dismiss but it applies
to both. 2and I'm going to gquote f£rom his memorandum:

When considering a motion to dismiss the Court must
only consider the complaint.. No extraneocus documents or
information come before the Court.

End so in that regard Your Honor we have filed a
motion to dismiss and one of the reasons for that was
statute of limitations. And if you reference the
complaint the complaint indicates that this incident
occurred back in 2015 where an agreement was made. And
that’s all it references.

So, on paragraph 5 of the complaint it pleads that
the parties entered into an agreement in 2015 whereby the
defendant’s ATM machines would be used at the plaintiff’s
business located in North Charleston, South Carélina and
that the defendants would pay the plaintiff a percentage
of the portion of the proceeds funds through said ATM

machines at plaintiffs business location.
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JBCM Holdings, et al vs. Carolina Coin Amusement, LLC, et al
Motion to Dismiss
March 21, 2022

Now, we filed our motion after thé filing the

statuté of limitations. In his memorandum Mr. Wigger

argues extraneously that the plaintiffs did not become

aware of the fraudulent actions by the defendants until

.2018. That is not pled in the complaint.

There is no indication that any of the timeérame is
anything other than arqued in 2015. We’re obviously way
beyond the three year statute of limitations for
anything., &nd he is barred at that point te bring in
anything extraneous except what is in the complaint.

Secondly we argued, we asked for relief on the
grounds of statute of frauds in that the alleged

agreement has to be in writing and that these agreements

‘were te be over a year. There is no written agreement.

e references that it could be cancelled on a
monthly basis but there is no written agreement that
shows that from 2015, I don’t think it would be proper
for them to make an assertion of anything other than that
as years and years and years have passed. BAnd thirdly --
give me a second, Your Honor.

[Whereupon; Mr. Phipps reviews documents]

MR, PHIPPS: Your Honeor, I believe that’s all the
arguments we have, I think that is sufficient to grant
us a motion for summary judgment based upon all of them;

the latter two apply te both entities. In regards tg
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JBCM Holdings, et al vs. Carolina Coin Amusement, LLC, ¢t al
Motion to Dismiss
March 21, 2022

Ronald Dawvis I think he should be perscnally removed as
he is a member manager of the LLC and he has incokporated
that for the protections of the LLC., Thank you, Your
Honor.

THE COURT: All right. Yes sir, Mr. Wigger?

MR. WIGGER: Yes, sir. Your Honor, we got involved
in the case right as the statute was coming up and we
filed our complaint to meet the statute. But I'1l point
out to the Court that we did put there was frand in the
inducement, which renders a three year time period from
the date of discovery.

I'11 agree with Mr. Phipps our complaint is solid
about when eur persen found cut about it. And to the
extent that our complaint is deficient T would ask leave
from the Court under Rule 15(c¢) to amend the complaint to
incorporate any or correct any deficiencies with it. The
defendant was aware cf when this was discovered because
he is on audietape talking about it.

But again since Rule 15(c) is to be liberally
construed I would ask the Court for leave to amend to see
if we can correct any deficiencies the Court would think
would be in our complaint, which would include any
piexrcing the corporate veil issues that would come up
with Mr. Davis. It would include any time period as to

when our person discovered that he had been defrauded and
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JBCM Holdings, et al vs. Carolina-Coin Amusement, LLC, et al
Motion to Dismiss
March 21, 2022
kind of £ill In some 0f the blanks that Mr. Phipps is
talking about.
THE COURT: Mr., Phipps?
MR. PHIPPS: Théank you, Your Honor. We would

object to that. We would ask that the complaint be

dismissed with prejudice. Mr. Wigger dees not dispute

the fact that they .did not plead it properly in the sense
of I think an affidavit that he added in his memerandum
from his client they state in it on paragraph 5 around
2018.

And again, I think even still with that that it
would violate the statute of limitations at the time he
filed. We would ask that the complaint be dismissed with
prejudice.

THE €OURT:  All right. Mr. Wigger, can assign

member LLC, member of the LLC. What was ygu¥f response

to that?

MR. WIGGER: Well, the same thing Your Honor. We
would ask that we be allowed to amend to include piercing
the corporate veil. This fellow we did put in the
complaint that he unilaterally changed what the agreement
WAaS .,

And we don’t know if the LLC authorized that or if
they are going to say he was kind of a rogue person that

did it. We would need some discovery to determine that.
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JBCM Holdings, et al vs. Carolina Coin Amusement, LLC, et al.

Motien to Disimiss

March 21, 2022

And we were trying to put him on notice that we were
bringing a claim against him personaily because we don't
know how the LLC is going to respond to his actions.

And we think we adequately put him on netice that we
are bringing a claim against him but we need some
discovery to see how far that would go.

MR. PHIPPS:  Y¥Yopur Honer, may it please the Court?

THE COURT:  Yes, sir.

MR. PHIPPS: In regards to you know this is the age
of everybody files everything with these complaints.

They file the agreements, they have filed emails;
everybody attaches everything to the pleadings. &and we
would just dispute that argqumeat in the sense that there
was ne written agreement.

And he’s indicating terms and issues in semething
g

‘from 2015 that just 'did not exist. I don’t think it’s

fair in 2021 to go back and try to pierce a veil and
bring in an individual whp had protection under a
corporation that was properly formed and organized under
the laws of South Caroclina.

MR. WIGGER: Your Honor, with any fairness argument
we shouldn’t allow this fellow to commit fraud and get

away with it, which is what we’re attempting to do is

-correct that problem. He’s basically taken our client’s

money, which we alleged and we shouldn’t let him get away
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with his own bad acts.

MR. FHIPPS3: And Your Honor, may it please the
Court? We obviously dispute any allegations of fraud on
behalf ¢f Mr. Davis,

THE COURT:  S¢ aside from the argument £hat you all
are making on the issues, regarding the issues you've
raised do either of you have any authority for your
propositioen?

MR. WIGGER: Well, Your Honor, under Rule 15(c) it
says leave to amend shall be freely given. 8o I'd also
point out we cited the statute that talks about fraud
being a three year statute. And it's set out in our
brief. I/11 find it in one second here.

[Whereupon, Mr. Wigger reviews documents]

MR. WIGGER: 33-44-101.

THE COURT: What about it?

MR, WIGGER: Well, I thought we had the statute
that said that we had three years if there was fraud
alleged.

[Whereupon, Mr. Wigger reviews dotuments)

THE COURT: Any other comments by anyone?

MR. PHIPPS: Yes, Your Henor. T was walting, I
thought Mr. Wigger, I wasg walting for Mr. Wigger. I
apoclogize,

MR. WIGGER: I711 find it in a second.
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MR. PHIPPS: Are you still, you still -- Your
Honor, may I proceed while we walt for Mr. Wigger?

THE COURT: Yes, sir.

MR. PFHIPPS: Thank you, Your Honor. And I would
just piggyback right off that. In his argument he’s
arguing 33-44-101 in which I started out in the beginning
and this is coming from his memorandum which says:

When considering a motion to dismiss the Court must
only consider the complaint. No extraneous documents or
information come hefore the Court.

And that’s exactly what he is asking you to do is
the opposite of -- the Court must accept the factual
allegations in the complaint and must construe them in
light most favorable to the plaintiff. That's Martin

Marietta Corp. v International Telecommunications

Satellite Org., 99 1 F.2d 94. BAnd we don't disagree with

that, Your Honor. That’s from his memorandum. We think
it should be comstrued in the favar most likable to the
plaintiff.

The problem is it’s not in the complaint. And
therefore he’s asking you to do specifically what he
argued in opposite of his memorandum, the statute of
limitations the South Carolina Code 15-3-530 which
applies here. This act that he complained of in his

action was arguably paragraph 5 of his complaint in 2015.

10
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It is 2022. This was filed in 2021; well outside the
statute of limitations. Now Mr. Wigger was contacted
late in the actien. This thing has been discussed with
another attorney way prior. They had knowledge. They
could have filed this lawsuit a long time ago and they
did not.

And also South Carclina Code 15-3-537 states that
any action for relief under the grounds of fraud has not
accrued until discovery by the aggrieved party of the
facts. And that’s just not argued in the complaint. He
can’t add that information here af the hearing. It has
to be in the complaint. So therefore we would ask that
the Court only consider what was in the complaint,
That’s what a 12 (b} (6} is.

And in addition to the statute of limitations there
is also the argument of the statute of frauds whekre a
year, more than one yedr has applied in regards to this
agreement that was never put in writing and therefore it
violates the statute of frauds.

MR. WIGGER: Your Honor, the 15-3-530 section is
the section I was geing to point out to the Court because
under 7, which is a subset of that says the statute of
limit&tions has not accrued until discovery by the
aggrieved party. And the complaint is silent to that but

that’s why this 15 (g) exists is to allow somebody to

11
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amend if there are errors like that in 4 complaint or if
things need to be fleshed out more. So it was filed
within threée years: of the discovery of the fraud. This
is our person that didn’t have access to the ability to
even find out that it was going on for some time.

And the contract people that walked away from it
when it was first entered into nobody knew if they were
going to make money or not but that’s why it was done
this waylso‘either side could walk away at any point.
So, nobody anticipated or nobndy_knew whether it was
going to ¢go past a year or not.

THE COURT; Based on the arguments I heard and the

i law as I understand it the motion is granted. The drder

will not state with prejudice or without prejudice, but
the motion is granted.

MR. PHIPPS: Thank you, Your Honor.

THE COURT: If you will prepare an order to that

effect and submit it to me for my xreview and signature.

Serve opposing counsel for any comment that he might wish

to make.
MR. PHIPPS: Thank you, Your Hondx.
MR. WIGGER: Thank you, Your Honor.
THE COURT: Thank vou.

*4******END OF TRANSCRIPT OF RECORD*®** &%k
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Certificate of the Court Reporter
March 21, 2022

CERTIFICATE

I, the undersigned, Joyce C., Rueger, Official
Circuit Court Reporter for the Ninth Judicial €ircuit of
the State of South Carolina, do hereby certify that the
foregoing is, to the best of my ability, a complete
Transcript of Record of the proceedings had, using WebEx
videoconferencing, and evidence introduced in the trial
of the captioned case, relative to appeal, in the Court
of Common Pleas for Charleston Ceounty, South Carolina on
the 21st day of March, 2022.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

June 9, 2022

Joyce C. Rueger, CVR-M

Court Reporter
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON FOR THE NINTH JUDICIAL CIRCUIT
CASENO: 2021-CP-10-03505

JBCM HOLDINGS, d/b/a
GOODFELLAS CABARET,
CHEETAH CHARLESTON

GENTLEMEN'S CLUB & AFFIDAVIT OF W, SCOTT HENDRIX
GENERATION X CABARET, . .
. Plaintiff,

V.

CAROLINA COIN AMUSEMENT,
LLC AND RONALD J. DAVIS,

Defendants,

I, W. Seott Hendrix, do hereby depose and gay:

1. Tam a putner in JBCM Holdings who owns and operates Goodfellas Cabaret, Cheetah
Charleston Gentlemon's Club and Generation X Cizharet,

2. That JCBM Holdings and the Defendants entered into un agreement in 2015 whereby the
Dofendants’ ATM machines would be used at Plaintiff's businesses loeated in North
Charleston, South Carolin and that the Defendants would pay Plaintiff 0 percentage of the
portion of the pracessed funds through said ATM machines at PlaintifPs business locations,

3. The percentage payout is set an the machine internally and the Plaintiff had no access to the
numbers to defermine if the agreed upon pereentage was being paid. Plaintiff relied on the
Defendant fo pay pursuant to their agreement.

4. Defendants made payments every month und represented those payments were made
pursuant to the terms agreed upon.

5. Around 2018, the Plaintiff began to fear from others who had contracted with the
Defendants that there were some questionable business practices by the Defendants.
Plaintiff began asking for printouts from the machines to verify the amounts paid were
consistent with the agreed upon percentage. Defendants refused to provide said proof,

6. The Plaintiff hired an outside group to run reports on the ATM machines in the 2018 time
period and discovered the Defendants were shorting the numbers,

7. The Plaintiff confronted the Defendant and Defendant Ronald Davis admitted he had
wilaterally and without notice, changed the percentage and that he was keeping the
Pluintiff*s monoy.

45



8. The Plaintiff filed suit within three years of discovering the theft by the Defendants,

My

W. Scotf Hendrix !

SWORN TO BEFORE ME THIS
THIS IlAnday of _ (Mo ) , 2022, oot anaa
v { KUTINLIY P
] @ ANl
e lbi (G, i,
%f_?% M e
NOTARY PUBLIC s

STATE OF FLORIDA
My Commission Explrcs __L%( Q-L’{



