STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY CASE NUMBER: 2()"20-CP—08--0 1945

Kenneth S. Pinckney,
Plaintiff,

)

)

)

)

)

)

)
) |

Vs. ) FINAL ORDER

: | )

Leroy Pinckney, John Dandy Pinckney, )

Heirs of John Dandy Pinckney, Everlena )

Pinckney Kinlaw, Autumn Pinckney, )

Geneva Brown, Joe Louis Pinckney, )
Theresa Pinckney, Peggy Pinckney, )

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Franklin Revenell and Willis Pinckney

and John Doe and Mary Rog, fictitious
names used to Represent any and all other
persons unknown who have or may claim
any right, title, interest or estate in or lien
upon the real property hereinafter described,
including any such as may be infants,
incompetents, or otherwise under any
disability, and heirs of any deceased
Defendants named above,

NOV 02 2022 |
SC Court of Appeals

Defendants.

This Final Order results from a hearing hefd by the'Hon.(:ﬁ'aloEe Dale E. Van Slambrook,
Master in Equity for Berkeley County,‘ on the 8" day of September, 2022, as a hearing on the
merits of a Complaint filed by Plaintiff claiming adverse possession to real property parcels located
in Berkeley County, South Carolina. In attendance at the ?‘nearizl-g was the Plaintiff, Kenneth
Pinckney and his attorney, Jeffrey S. Weathers. Also in attendance were Defendants, Leroy

Pinckney and Willis Pinckney, and their attorney, J. Chris Lanaing.
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PROCEDUﬁAL HISTORY

The Plaintiff filed a Summons and C'ompléi,nt on September 1, 2020. Defendant, Leroy
Pinckney, filed a Motion to Dismiss on October 7, 2020. An Order was filed on December 14,
2020 denying Defendant’s Motion to Dismiss and élso Setting forth that Plaintiff was to amend his
complaint and include Willis Pinckney and Fran.k Ravene! as Defendants. Plaintiff filed an
Amended Summons and Complaint on December 16, 2022, 'ﬁDe:f’end'ants, Leroy Pinckney and
Willis Pinckney, filed an Answer and Counterclaim on December 17, 2020. Plaintiff filed a Reply
on December 18, 2020. An Order of Reference was filed with *he Court on March 24, 2022
referring this case to the Master-in«Equity.’s»Court to hear all issuss arising in this action. This
Order provided any appeal shall be to the South Carolina Suprerme Court or South Carolina Court
of Appeals as appropriate. The parties acknowledged that they vz the only prollaerty owners and
that a Guardian ad Litem did not néed to be appoinétfsd.

PARTIES, JURISDICTION AND VENUE

The Plaintiff and Defendants are residents of Berkeley County, South Carolina. The real
property parcels which are the subject matter of this action are located in Berk éley County, South
Carolina. Accordingly, this Court has personal jurisxdictiem over tlg 3 in‘te:restsi of the parties in this
action, jn_rem jurisdiction over the properties, and venue .18 pmpes:}::ecause this matter involves

ownership and title to real property located in Berkeley County, Scuth Carolina.

BACKGROUND FACTS
The Plaintiff brought this Action ciaiming ownership by adverse possession and pursuant
to the provisions of the South Carolina Code Ahﬁ, 15-67-10, =t tor the pﬁrpose of obtaining a
decree quieting title to said properties described aé'jl’blloWs:

ALL that certain piece, parcel and/or tract of land, situate. lv:ng and being in School
District #14, Eutaw Parish, Berkeley County, South <Carolina, being more
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particularly shown and designated as Lot 4 (1.32) & Lt = (1.222) acres more or

less on a Plat prepared for Autman Pinckney by Hager Vlstts, R.L.S. #183 to be
recorded in the office of the RMC Office for Berkeley Couiity in Plat Cabinet K at

Page 342 A.

Northeast: By lands of Robert Butler

Southwest: By lands of Leroy and Peggy Pinckney

Northeast: By lands of Oakland Club

Northwest: By lands of now or formerly Auvtman Pinckney. et al

Berkeley County TMS: 042-00-03-083 (Lot 4)
042-00-03-029 (Loz 5)

The properties described above were OVV;ilid by John Dandy Pinckney and Geneva P.
Brown. John Dandy Pinckney and Geneva P. Brown both died intestate survived by their siblings,
Evelena Kinlaw, David Autman Pinckney and Defendant, Lerc Pinckney. Evelena Kinlaw
conveyed her interest in the properties to Defendant, Leroy Pincknes. Defendant, Leroy Pinckney,
conveyed his interest in Lot 4 to Defendant, W1111s Finckney. Dav: d .utman Pmckney conveyed
his interest in Lot 5 to Defendant, Leroy Pinckney, and Peggy Firckney. The Plaintiff claims he
adversely possessed the propefties for the stamtofy period and he tiled this action to request sole
ownership of the properties and to quiét the title to these properties in his name.

FINDING OF FACTS

Plaintiff and Defendants presented testimony and evidence and this Court duly considered
all of the testimony and evidence presente;d by all of the pa;‘ti@s. This Court assessed the credibility
of the witnesses’ testimony and all the evidence pré:sented; This Coure compared all conflicting or
nonconforming elements of such testimony and evidence, cioesing certain elements to the
exclusion of others. The Coust makes the followmg findings of facts.

The properties are located in Berkeley Coun'ty,' S«m‘ih Carclina and are moré particularly

described above. Accordingly, jurisdiction for this ratter was properly set in Berkeley County.
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John Dandy Pinckney and Geneva P. Brown were conveyed the properties by deed
recorded on July 21, 1990 in Book 540 at Page 239. : John Dancy Vinckney died intestate in 1995
and his estate was not probated. He died unmarried and with no cizildren. He left as his heirs, his
four (4) siblings: Evelena Kiniaw, Geneva Pinckney Brown, David Autman Pinckney and
Defendant, Leroy Pinckney.

Geneva P. Brown died intestﬁte in 2010 and hér estzte was not probated. She died
unmarried and with no children. She left as her heirs, her t}ﬁee (3) siblings: Evelena iﬁl{}law, David
Autman Pinckney and Defendant, Léroy Pinckney.

Evelena Kinlaw conveyed her interest in the propemes to i"‘)ei'@ndant, Leroy Pinckney, by
deed recorded on August 28, 2014 in Book 10934 at Page 306 an: this deed was re-recorded on
November 7, 2014 in Book 11060 at Page 77.

Defendant, Leroy Pinckney, confzeyed his in terest in Lot 4 1o Defendant, Willis Pinckney,
by deed recorded on January 8, 2016 in Book RB 2089 at Page 34%.

Defendant, Willis Pinckney, as Guardian and Conservatos on behalf of David Autman
Pinckney conveyed Lot 5 to Defendant, Leroy Pinckney, and Pegry Pinckney in Book RB 2089
at Page 849. This deed was re-recorded in Book RE 21 10 at Paae 5.

Defendant, Leroy Pinckney, and. Peggy Pinckney are the owners of Lot 5. | Defendant,
Willis Pinckney, is the owner of Lot 4.

Plaintiff moved from Pennsylvania into a house located cn tae properties in 1990 and lived
there for around 3 years until 1.993. At that time he moved acioss the street onto a different
property where he currently resides. The houss was previoasly owned by the parties’
parents/grandparents. No oné lived in the house after 1993, The house was torn down by Geneva

Brown in 2008 so she could place a mobile home <1 the propsity. Geneva Brown lived in this
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mobile home until her death in 2010. Defendant, i.eroy Pinckrev, acquired title to this mobile
home through the Berkeley County Probate Court. Defr:ndant,. Leioy Piﬁckney, paid the loan on
the mobile home in full. Defendant, Leroy Pinckrey, has been ionting this mobiie home since
Geneva’s Brown death and currently rents the mobiie home to Dieiondant, Frank Ra\/clucl.

Defendant, Willis Pinckney, placed 2 mobile home on the: properties in 1998. The majority
of his mobile home is located on Lot 5 and a portién of the meHile horae encroaches onto Lot 4.
Defendant, Willis Pinckney, has been residing in this mobile hom since 1998, Lot 4 is mostly
vacant with some grass but a large portidn of this lo¢ is marsh and +voods.

In addition to the mobile homes, a building i3 located 0 Lot 5. This building was once a
grocery store owned by the parties’ parents/grandparents. . Plaintifl began using this building as a
church in 1991. He held one to two church servic:s a year in the building until 1993. He also
used the building to practice with his gospel ‘Band bui has not hac 2~y practice sessions since 20135.
He has stored some of his personal property and the church propurty in this building irom 1990

. : !
until current. He visits the building on a regular bas:s.

Plaintiff erected a green fence around the building locaed on Lot 5 m 1990 which
deteriorated and has been gone since 2004. Plaintiff has not ersctzd a fence along the boundary
lines of the properties. Plaintiff previously cut the grass on Lot » but stopped in 2000 and has
never cut the grass on Lot 4.

Geneva Brown and Plaint:ff paid the properiy taxes on Lot S Fom 1990 until 2010, when
Geneva Brown died. Then from 2010 to 2614, Plaistiff and Desen-lant, Leroy Pinckney, paid the
property taxes on Lot 5. After 2014, Defendant,‘]...eroy Pinckqey, has solely paid the property

taxes on Lot 5. Defendant, Willis Pinckney, has solely paid the proj erty taxes on Lot 4 since 1998.
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Plaintiff never told Geneva Brown that she coul.'d not place her mobile home on Lot 5.
Plaintiff never told Defendant, Leroy Pinckney, to get off of or mve his mobile home off of Lot
5. Plaintiff never told Defendant, W illi‘s Pinckney; 70 get off or mo ve his mobile home off of Lot
4. Plaintiff never asked Defendant, Leroy Pinckney, to pay vent vor Bis mobile home on Lot 5.
Plamtiff never asked Defendant, Willis Pinckney? Itvo:pay rent for »is mebile home on Lots 4 and
5. Plaintiff never told Defendant, Frank Ra.{/enel,' s0 get off Lot 5 or asked him to pay rent for
residing in the mobile home on Lot 5.

Plaintiff never posted No Trespassing Signs on Lot 4 or Lot 5. He erected a sign for his
church next to the building and plante& a tree next to the buildir g tut he has not placed any other
improvements on Lot 4 or Lot 5. |

Plaintiff’s only possession of these propertie: is to store the church’s property and some of
his personal property in the building. Plaintiff’s use of these propertizs was to hold a few church
services from 1991 — 1993 and to practice with his gospél band, which ended in 2015. Defendant,
Leroy Pinckney, knew that the Plaintiff was usinglthe Buailding £ ':;.1.:() re the property and conduct

his gospel band practices and gave him permission (o do so.

REVIEW OF APPLICABLE LAY
A. Adverse Possession
In order to establish a claim for adverse posiession, the cta mant must prove by clear and
convincing evidence his possession of the suﬁject p%‘éperty was coatiuous, hostile, actual, open,
, (
notorious and exclusive for the statutory period. All Séz‘m‘.s Par sk, Waccamaw v. Protestant
Episcopal Church In the Diocese of 8.C., 358 SC 209, 595 ‘E 2d 253 (Ct. App. 2004). The

statutory period in South Carolina for adverse possession is ten (12} years. S.C. Code Ann. 15-

67-210 (2005). In Knox v. Bogan, 322 S.C. 64,472 5.E.2d 43 (Ct. /pp. 1996), the court explained
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for the possession to be hostile, the adverse claimart is requiretd f sliow that his possession was
actual, exclusive, open, notorious, and without thre.cnnsenz“ of the ti'le owner.

In Butler v. Lindsey, 293 S.C. 466, 361 S.E. ’d 621 {Ct. sxpy. 1937), the court set forth that
the exclusive possession necessary to accuire titie by advers: sossession is nor satisfied if
occupancy is shared with the owner. The CO"L!I‘t in Butler alse 3p ained that “the general rule is

. . |
that where an owner of property and an occupier are both in possession, the possession of the legal

owner prevails to the exclusion of the other.”
In McDaniel v. Kendrick, 386 S.C. 437, 68% S.E.2¢ 852 (34.C. Ct. App. 2009), the court

addressed the requirement of hostility in an adverse possession oi:im. The court cited All Saints
Parish, Wéccamaw and Knox v. Bogan regarding what must be proi en to claim adverse possession
and specifically, hostility. Citing Knox v. Bogan,‘tf;e supreme court, &idressiing the requirement
of hostility, stated: |

“The only issue is whether the Knoxes' possession was s iciently hostile. As we
read Perry v. Heirs at Law {316 S.C. 224, 449 S.E.2d 25¢ (19%4) and Wigfall v.
Fobbs, 295 S.C. 59, 367 5.E.2d 156 (1988} either there .3 no longer a hostility
requirement where the claim is to an entire tract, or Scuil: Carolina does 1n fact
follow the majority view that the mental attitude of the possessor of land is
immaterial. Under the majority view an actual, exchisiv:, open and notorious
possession without the consent of the title ovmer is both v/-on;zful and adverse and
will ripen into perfect title in the usual way vhen the sta ui. of limitations bas run.
The majority view represents the most practical ‘@ooroash to the hostility
requirement of adverse possession and is in keeping witl the national trend of
authority.”

The Court in McDaniel explained that the claimant1ust be on the rropetty without the consent of
the title owner. Id at 442.
If a claimant asserts title by adverse possession and his >zrupancy is not under a color of

title, the claimant must show either fencing or other improverr. sat: covering most of the subject
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land or some other continuous nse and exercisz of domimon. Kirg v. Huwkins, 282 5.C. 508, 319
S.E. 2d 361 (1984). ' ' o . !

CONCLUSIONS OF LAW

Kenneth Pinckney filed a Complaint with the Court m Luf:sﬁn'g; it to grant him sole
ownership of the above referenced propertics because he acquired owrership of these properties
by adverse possession. In order for Kenneth Fincknzy to es.':tabl.i s 4 claim for adverse possession,
he must prove by clear and coﬁvincing eviderce that his ﬁess&:s:iéo 1 of the subject properties was
continuous, hostile, actual, open, notorious and lex(‘:lus,ivc‘: for 12 statutory period. Al Saints
Parish, Waccamaw v. Protestant Episcopal Church In the il'éw.:ua-;e g 5.C., 358 8.C. 209, 595
S.E.2d 253 (Ct. App. 2004). According to the South i:larelina stade vegarding adverse possession,
the Plaintiff must show his possession was adverse for ten (10) veirs.

One element of adverse possession thet is rﬁ?evan.t in this < ise is exclusivity. 'In Butler v,
Lindsey, 293 S.C. 466, 361 S.E. 2d 621 (Ct. App. 1987) the 300t scr forth that the exclusive
possession necessary to acquire title by adversé POSHEssion 15 noi satisfiad if occupancy is shareci
with the OWHGVIH this instance, the Plaintiff set forth that he brgna edverse posse_‘:ssion of Lots 4
and 5 in 1990. In order for the Plaintiff to-prove ha poz;.:se:s;s-:ad Y654 and § with exclusivity, he
must show and prove to the Court that he l;sz,s nol sharec ccCipuncy of Lots 4 and 5 with the
Defendants, Leroy Pinckney and Willis Pinckaey, for ten‘ (10) ;/é.': 8 or.'untj.l the year 2000. The
Plaintiff is unable to do so because he has shared possession of Lyt 4 and 5 with Deféndant, Willis
Pinckney, since 1998. He also shared possession of Lot § wiik (3zreva Brown from 2008 to 2010
and with Defendant, Leroy Pinckney since 2011, It is clear that 1; : Plaintiff’s possession has not

b4

been exclusive for the required ten (10) years and thas his claim of adverse possession fails.
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The court in Butler also explained that “the general rule is i at where an cwner of property

and an occupier are both in possession, the possession of the Jegal « waer prevails to the exclusion

of the other.” Since the Plaintiff has shared possession with the 21 feadants, Leroy Pinckney and

ey

Willis Pinckney, who are the legal owners of the pr oper’tlc the Ef‘fzﬂd éi*ﬂ'tS; possession prevails
over the Plaintiff’s possession. Therefore, thea‘Plai -4iff’s possess un is not exclusive and he has
not adversely possessed these properties.

Another element of adverse possession that is relevant i this case is hostility. South
Carolina case law is clear that in order for & clainiant {0 prove l:¢ hes occupied property with
hostility he must show that he has occupied.the preperty withcsi he consent of the title owner.
See Knox v. Bogan, 322 S.C. 64, 472 S.E.2¢ 43 (Ct. App. | 99673, 41 Saints Parish, Waccamaw v.
Protestant Episcopal Church I the Diocese of S.C., 358 5.C. 20%, , 5088 8.2d 253 (Ct. App. 2004);
and McDaniel v. Kendrick, 386 S.C. 437, 638 S.E.Z2d 852 (8. (, 1 App. 2009). In this instance,
the Plaintiff must prove that his péssession of Lots 4 and 5 are V\"é’fi' Jul the consent of Defendants,
Leroy Pinckney and Willis Pinckney. The Pl xm’uﬂ is unable to d¢ so bee ;ISP Defendant, Leroy
Pinckney, testified that he knew the Plamtu was using {hc buildiv; to crore his personal property
and the church’s personal property in the building an 17.-0!: 5 ard ;,;zzfx‘e Aim permission to do so.
Since the Defendant, Leroy Pinckney, gave the Plaﬁaatiff‘-pefzir_r_-ﬂé;sf«;:fz 3 use the building on Lot 5,
the Plaintiff’s possession is not hostile because he } ad the cons 2! of the title ownetr. Therefore,
his claim for adverse possession of Lot 5 fails.

The Plaintiff’s possession of Lots 4 and 3 is not under a color o1 tile. if'a claimant asserts title
by adverse possession and his occupancy is riot under a coler of t t the claimant must show either
fencing or other improvements covering most of the subject land or seme other continuous use and

exercise of dominion. King v. Hawkins, 282 3.C. 588, 319 5.E 2.136: (1 684). In this instance,
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the Plaintiff has not erected a fence along the boundary lines of 1ots 4 and 5. The Plaintiff did
erect a fence around the building but the fence detcriorated arizl .8 ‘seen gone since 2004. The
Plaintiff has not placed any significant improvemernis 611 either Lot 4 or 5 to prove that he is the
owner of these properties. The Plaintiff has failed to prove that > exercised dominion over the
properties because he never informed Defendants, 1.eroy Pir ‘..:kne}z ard Willis Pinckney, to move
their mobile homes; he never informed the Defendants, Lercy Pinskney and Willis Pinckuey, to
get off the properties; never told Defendant’s, Leroy Pinckney, ter: mt, Frank Ravenel, to pay rent
or get off the properties; never posted any “No Trespassing Signe™ on the properties; has not paid
the property taxes on the properties and has not perfcimed any mair ienance on the properties. The
Plaintiff has failed to prove that he has asserted ‘ownership ovel the se properties. [n addition, the
Plaintiff has failed to prove that he exercised the reqirisite cloru;inuo.us clominion over the properties
to claim the properties by adverse possession. Therzfore, hiz clain: for adverse possession of the
properties fails.

After considering the totality of the evidence, ! ﬂnd that the aintiff has ﬁo’t possessed the
properties exclusively for ten (1 O) years. Ialso ﬁnd +hat the Plainti{ ”s possession of the properties
is not hostile. I also find that the Plaintiff’s possession of the prope riies is not adverse because he
has failed to fence the properties, not placed significant impro/ements on the properties or
exercised the requisite continuous dominion over ths properties.

ORI'ERS
IT IS THEREFORE ORDERED, that Pléiﬁti'?"f’S adverse ;d«::se:ssiam claim of the properties
described above is denied; and
IT IS FURTHER ORDERED, that the Def:ndant, V/u is Pinckney, 1s the owner of the

property described above and known as Lot 4 (TMS Number: 042-30-03-083); and

S61080dD020Z#ISVYD - SYI1d NOWWOD - AT1EMY3E - WY 046 62 deS 220z - 3114 ATTVOINOY.LOFT



IT IS FURTHER ORDERED, that Dsferadant, Leroy Pinckn 2y. is the owrer of the property
described above and known as Lot 5 (TMS Number: 042-00-03-072 7).

AND IT IS SO ORDERED!

Honorable Ja'e 5. Van Slammbrook
- Master-Tn-fliy ity for Berkeley County

, 2022
Moncks Corner, South Carolina
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