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IN THE COURT OF COMMON
PLEAS
FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
'COUNTY OF RICHLAND

Norma J. Nix and the Estate of Norma J Nix,
CASE NO.: 2020-CP-40-05255

0CT 28 202

Churchill Park, Churchill Park Homeowners’ SC Court Of q‘%als
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Association, Inc., Park West Master ; ORDER GRANTING MOTIO
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)

V.

Association, Inc., Landtech of Charleston, ‘DISMISS OF DEFENDANTS

- LLC, Landtech Incorporated of South MCCABE, TROTTER & BEVERLY
Carolina, Park West Development, Inc, AND LAW OFFICES OF TODD
McCabe, Trotter & Beverly, Chucklehoover, MUSHEFF

LLC, Richard Riccoboni, Gold Crown
Management, LIIC, Cedar Management
Group, LLC; Law Otfices of Todd Musheft, -
Officers and Directors of All Named Entites,

Defendants. -

This matter cande befele ine on tht. J'uly 22, 2021, Motion to. Dismiss-of Defendants
McCabe T 1otte1 & Bever ly (improper ly 1dent1ﬁed) ‘aiid the Law Offices of Todd Musheff
(improperly 1dent1ﬁed), as‘well as their “officers Aand directors” (“these Defendants”). These
befellddll‘ts’ 1\‘/Ioltien‘v‘r'eq‘1.1ests ‘a diSArIVliASSle.With‘ prejudice of this action, as well as sanctions/a
gatekeeper otdel‘ precludit]g this Court from a.c'cepting;further jv)rotse ﬁlitlgs ftom Plaintiffs
(and Alztn G. Nix). A hearitlg tol(‘)'k p]ztce via \’VebEx ‘ot] .Feb'ruaryn lt) 2022 Andrew W.
Countlyman Esq attended as counbd for tb(se De fendants and Stephanie T. Kellahan
attended as counsel f01 the Defeudant ldel)tlilL d as Churchill Park. Despite having legal and
actual notice of the hearing, no one attended for Plamauffs.

The cover sheet submltted Wth the Sum tnons and Complaint, and the caption in the

Summons list‘Norma]'. NLX (who 'is de‘ceased), Alan G. Nix and the Estate of Norma]. Nix
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as Plaintiffs, while the caption of the Coxpplaint lists only Norma J. Nix and the Estate of
Norma J; Nix as Plaintffs. Alan Ni)% signea the cover sheet to the Sufnmons to the
Complajxlt. He also signed V_the S_unninons as “Pléinti_ff/Atthney for Plainaff.” Alan Nix also
signed Fhe Complaint illdividlllaliy zmd as “CQ-PR fQ'.l; .t-he Est;te of Norma Nix.” Ethan Nix

also signed the Compléjr_lt as “Co-PR for the Estate of Norma Nix.” Counsel for these

Defendants properly notified Alan Nix _and Ethan Nix_.of this. hearing on January 31, 2022.
See Notice of Hearing (ﬁlgci Jan. 31, 202?5. quther, I;laihﬁffs filed a Motion to Continue
this hearing on February 7, QOQQ, which z.lékngwlnec‘lge_sith__e he-aring- set for February 10, 2022.

After considering these Defendants’ Motion, reviewing the pleadings (including the
Complaint) and hearing from counsel for these Defendants and Churchill Park, the court

1issues the following Order:

FINDINGS OF FACT

Alan Nix and Norrna Nix owned a home'in the-Churchill _Pai‘k neighborhood in the

Park We;t development located at 140! Densmore Circle, Mt. Pleasant, South Carolina.
Ms. Nix passed away on August 20, 2016. Compl., para. 1 (Nov. 9, 2020). Ethan Nix was
initially appointed as the PR of the Estate of Norma J. Nix. Alan Nix has since been
appointed a Co-PR.

The home 1s in the Churchill Park subdi_visibn of the Park West Development in Mt.
Pleasant. In 2013, the Nixes became: delihqueht in their homneowners’ assoclation payments
to Churchill Park and Park West Master Association,-lnc. they ultimately paid the balance

due to Park West but failed to cure the delinquency owed to Churchill Park. It hired MTB

to represent it in the pursuit of récovery of the amounts owed. In 2014, MTB initiated a
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foreclosure action on behalf of Churchill i).ark.in Charleston County (C/A 2014-CP-10-
4031"). Todd Musheff, a lawyer, worked for MTB during part of the underlying case and hés
since left to start his own practice, thev_ I.;aWA Ofﬁces of Todd M. Musheff, LLC.

Alan Nix, proceeding largely pro se, fought_ the foreclosure vigorously. A trial took
place before Master-In-Equity Mlkcll &arb_oroggh, w'hi;ch_ _,r,esulted m an Order awarding
Churchill Pa;‘k over $22,000. Nix gxppe_aled the foreclogqre Order but failed to perfect the
appeal.

The case was ultimately remitted to thc ‘t_’t"‘iill:‘C:O__l}‘rﬁ on January 21, 2020. Aftera hearing
on supplemental damages, the court entered judgment in the amount of $123,296.89, and
the property was sold at foreclosure sale on October 6, 2020.

Alan Nix filed two pro se lawsuits against these Defendants in 2018 in the Charleston
County Court of Common Pleas, C/A:2018-CP:10-2302 and 2018-CP-10-2356. These cases
included claims 'under,th(; Fair-Debt CollectiOI_'is"Pracﬁc'es Act, 15 U.S.C. § 1692. Both cases
were removed to federal court, where Judge Cergel‘Dismissed, them and 1ssued Orders of
Judgment -against Mr. N ix. Both of these ‘cases -c"omélained of alleged problems and
impropriedes with the foreclosure action. -

In 2019, Mr. Nix filed another pro se lawswt in Charleston County naming MTB,
Churchilf Park and a host of other Defendants, C/A 2019-CP-10-0067. This Complaint listed

various causes of action and complained of “ongoing pattern of mismanagement” of the

'The foreclosure was.or 1g1nally filed in case 2014-CP-10-05407. The court dismissed the case
pursuant to SCRCP 40() and asslgned C/A no. 201 LP 10-4031 upon being restored to the
active docket.

28ee 2:18- Lv—01352-RMG~BM dnd 2: 18 cv-01360 RMG-B\/I
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foreclosure matter. Judge Deidra Jefferson dis'miss_ed that case via an Order filed October
17, 2019. Nix appealed, ahd the Cou'rtof :Appeal.s disnrissed the appeal on May 14, 2021.
" See Appellate Case no.: 2019- 001951 |

Alan Nix also filed another p10 se laerult n Charleston County against Churchill Park
and others (not these Defendants) in 2018 C/A 2018 CP—lO 03315. On September 27,
2019, ]udge- Malte Murphy entered an Order m that case sancUonlng Nix for his frivolous
court filings and dlrectmg the Charleston County Clerk of Court to refuse to accept further
filings from Nix not srgned by a llCCand lawvcr Ex. 1 to MoUon to Dismiss (Jul. 22, 2021).

Finally, Alan Nix, on his own behalf, on behalf of his deceased wife, and as the
purported co-executor.of his wife’s Estate, along with Ethan Nix as Co-PRuof the Estate of
Norma Nix, filed this action‘in Richland County on November 9, 2020. The lawsuit alleges
wrongdoing with respect to the foreclosure case and purports to allege a single cause of action
for violation of the .Unfair Trade Practices Act, S.C. Code § 39-5-20 (“UTPA”). The
Complaint itself is seven pages long and includes over 300 pages of exhibits.

The “factual allegations” section of the Complaint references a November 8, 2017,
email from MTDB to Judge Scai‘borOngh and the parties the foreclosure matter. The email
contained a proposed Order that Judge Scarborough signed, and which the court filed, on
November 9, 2017. The Complaint alleges 1t was umproper to include certain language in
that Order. The single cause of action in the Complaint, listed as “Unfair Trade Practices

Act,” states only: ; .
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30: On information and belief, Judge Scarborough knew or should have known that it was
improper to.sign Exhibit A given his knowledge of Real Estate Law and the fact that the original
of Exhibit X had not been filed with the Charlcston County ROD>

To date, Plaintiffs have not served or made efforts to serve these Defendants. These
Defendants found the Complaint (_)inlin(e. and retained 'coylrlsel who filed the subject Motion
to Dismiss on July 22, 2021. Counsel for these Defendan:ts‘served Plaintiffs with the Motion
to Dismiss. See Certificate of Serﬁée filed with ';he Motion and Pl;oof of Service filed Feb.
10, 2022. Plaintiffs have not filed any respionse to thé Motion to Dismiss, nor have they

moved to amend the Complaint to address any alleged deficiencies.

STANDARD OF REVIEW

SCRCP 12(b) (6) provides that a defendant may move for;dismissal based on the
plaintiff’s fajlurt;: to svt.atey facts sufﬁ(:lentto comtltute ;1. qaﬁée of action. See also Flateau v.
Harrelson, 855 S.C. 197, 584 S.E:9d 413 (CE: App. 2003). In considering a 12(b)(6) motion,
“the trial court.must base its Tuling solely upon’ allegziﬁdns set forth on the face of the

complaint.” Doe v. Marion, 373 S.C. 390, 645 S.E.2d 945.(2007) (emphasis added); see also

Brown v. Leverette, 291 S.C. 364, 353 $.E.2d 697 (1987); and Williams v. Condon, 347 S.C.

297, 233, 553 S.E.2d 496, 499 (Ct. App. 2001). A trial judge in the civil setting may dismiss
a claim when the defendant demonsirates the. plamtff has failed to state facts sufficient to

constitute a cause of action in the.pléadinigs fil=d with: the court. Williams v. Condon, 347

S.C. 297, 553 S.:E.2d 496 (Ct.App.2001}: The dourt should not grant a 12(b)(6) motion if
“facts alleged and inferences reasonably deducible therefrom would entitle the plaintiff to

any relief on any.theory of the case.” Id: - -~ ..+
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The question 1s whéthe’r, in the light most favorable to the plaintiff, and with every
doubt resolved mn his behalf, the corﬁpi;iin’t stﬁtes any valid claim for relief. Toussaint v.
Ham, 292 S.C. 415, 416, 357 S.E.9d 8.9 (1987). Ttie appellate court may sustain the

dismissal when the facts alleged in the complairit do not support relief under any theory of

law. Flateau v. Harrelson, 'supl"'zz." A (16(5{51631"6‘{1 a Rule 12(b)(6) motion is confined to the

four comners of the éomplaiﬁt. DéviS\?'(j'Llltdoo..r Advertising Co., Iné. v. Abbott, 322 S.C. 489,

473 S.E.2d 47 (1996).

* CONCLUSIONS OF LAW
1. Statute of Limitations |

SCRCP 3(a) provides tha.t, a civil action is commenced when the summons and
complaint are filed with the clerk ofcouxi ifi(1) the: summons and ‘complaint are served
within the applicable sta’tutc,_o_f li,l}'li(al'iqlls; or(2) if not served within the statute of limitations,
actual service must be accomplisheéd no 1&‘1t€1‘ thzm..'lQO' days after filing.

The ‘Comp_laint'-.alleges-a single cause of action for,violation of the South Carolina
Unfair Trade ,P_‘rac;_tic'_es; fAct?,S.C. ‘Code §,.:39-~5-]_-0, et seq. (“UTPA”). UTPA claims are
subject to a ﬂlreCFYQZH"StELHJtG of limitatians, S.C. Code § 15-5-150 (“No action may be

brought under this article more than three years after the discovery of the unlawful conduct

which is the subject of the suit.”); se¢:also Lauren Procior & Trans-Union Nat. Title Ins. Co.

v. Whitmark. & ‘Whitmark, Inc. (SC 2015). .

The discovery.rule.applies-to UTPA ‘¢ases and provides: “the three-year clock starts
ticking on'the date the injured party-either’kiilows or shiould-have known by the exercise of

reasonablediligence that-a ‘cause” of action arises. from wrongful conduct.” State ex rel.
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Wilson v. Ortho-McNeil-Ianssen-Pharm.,' Inc., 414 S.C. 88, 777 S.E.2d 176 (S.C. 2015).

The “exercise of reasonable diligence” means that the injured party must act with some
promptness where the facts and circumstances of an mjury place a reasonable person of

common knowledge and experience cn notice that a claim against another party might exist.

Shell v. Columbia Gun Exchaﬁge, inc., 276 S.C. 301,’278 SEQd 333 (1981). The fact that
the illjuréd'ﬁm‘t)‘? '-m.ay not Comprehc:fl.(i the.fuif extent of the damage is immaterial. Dillon

County School Dist. No. Two v. Lewis Sheet Metal Works, Inc., 286 S.C. 207, 332 S.E.2d

555 (Ct. App.1985); Dean v. Ruscon Corp., 321 §.C. 360, 468 S.E.2d 645 (1995).

The Complaint ;irises out of activity tﬁat took p‘lace.on November 8, 2017, in the
foreclosure matter. Pursuant to the discovery rule, the statute of limitations expired
November 8, 2020. Plaintiffs filed. the. Coﬁiplajznt ‘on November 9, 2020. Further, one
hundred twenty days (120).from the filing date ‘expired on March 9, 2021. Plaintiffs did not
serve these Defendants with the Suﬁnn‘on’s and Complaint by then, nor have the Plaintiffs
made any effort to serve these Defendants to date: The Co'mplaiﬁt is therefore subject to
dismissal for failure to comply with ﬁlt‘: statute: of, lilnital‘ith.

2. Service . |

SCRCP 5 gdx«ar_ns service and {iling of pleadings-and- other papers. Rule 5(d) provides
that proof of sc:x*qice_shal! l;e filed within ten (1 6) 'jd;l}@@ﬂ&' sewic;e of the summons and
_ éomplaint. Further, [Ulpon failure to serve the sammons and complaint, the action may be.
dismissed by the court on the court’ sown itiative or upon application of any party.” Id.

Plaintiffs have not served or attempted to serve theser Defendants with the Summons and
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Complaint, which they filed on N'Qv'émber 9, 2020 (over fourteen months ago). The
Complaint is therefore subject to dismissal .unde_r SCRCP 12(b)(5).
3. Failure State a Claim Rule 12(b)(6) N ..

A defendant may move for dismissal basfed‘ on the plamaff’s failure to state facts

sufficient to constitute a cause of ac.:ti():xll.: S_CRCPA 12(b)(6); see also Flateau v. Harrelson, 355
S.C. 197, 584 S.E.2d 413 (Ct. App. 20043). ‘In éoxlsidering a 12(b)(6) motion, “the trial court

must base 1ts ruling solely upon allegatibns set forth on the face of the complaint.” Doe v.

Marion, 373 S.C. 390, 645 S.E.2d 245 (2007) {(emphasis a.dded); see also Brown v. Leverette,

991 S.C. 864, 353 S.E.2d 697 (1987) and Williars v. Condon, 347 S.C. 227, 233, 553 S.E.2d

496, 499 (Ct. App. 2001).
A tfial judge in:r}}e civil setting may dismiss a claim when the defendant demonstrates
the plaintiff has failed to state facts sufficient fo.constitute a cause of action in the pleadings

filed with the court. Williams v. Condon, 347 S.C. 227, 553 S.E.2d 496 (Ct.App.2001). The

court should not grant a 12(b)(6) motion if “facts alleged and inferences reasonably deducible
therefrom would entitle the plaintiff to any relief on any theory of the case.” Id. The question

is whether, in the light most favorabie to the plaintiff, and with every doubt resolved in his

behalf, the complaint states any valid: claimi for relief. Toussaint v. Ham, 292 S.C. 415, 357
SE248(1987). =

The Complaint alleges a-single caise. of action for violation of the South Carolina
Unfair Trade Practices Act, S.C. Code § 39-5-10, et S¢q. (“UTPA”). Section 39-5-140(a) of
the UTPA provides that a person who suifers any ascertainable loss of property, real or

personal, because of the use or émploymient by anothér person of an unfair or deceptive
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method, act or practice declared uniawful by § 39-5-20 may bring an action individually, but
not in a representative capacity, to recover actual damages. An unfair trade practice
something offensive to public policy or Wthh]S ..il-nmofal\_,_' unethical or oppressive.” deBondt

v. Carlton Motorcars, Inc., 342 S.C. 254;269, 536 S.E.2d 399 (Ct. App. 2000).

Thc UTPA speciﬁcally pregl\g:llglcfs___}_)ril‘lging .suc_h a i(:laiTn_.i:n a representative capacity.
S.C. Code § 3_975_720? Thus, the Compl;;int’ 18 subje_ct, t._o_d‘_is_n‘lissral for failqre to state a claim
under the UTPA because Alan__Ni_;; qnd Eth(m 'Nix‘ (n()_klv:lfl:’lwyersj filed the claim on as
representatives of of Norma Nix and the Est:;tja_\.of:‘N.O,r ma Nix.

The Complaint also fails to state facts sufficient to state a claim for violation of the

UTPA against these Defendants. The eiements of a claim for violation of the UTPA are: (1)

violation of the Act; (b) proximate 'CalT;l’Sé'.j; eind"“(é)' damages. Charleston Lumber Co., Inc. v.

Miller Hou_sing-Corp., 318 S.C. 471,458 S.E:2d 431 (C. App. 1995). It 1s essential that the

act or practice complained of have an imﬁ)act'on the public interest. Noack Enterprises, Inc.

v. Country Corner Interiors of Hilton Head Island, Inc., 290 S.C. 475, 351 S.E.2d 347 (Ct.

App. 1986). A complaint need notuse the “magic language” adverse impact on the public

interest; it 1s sufficient to allege the condubt is capable of repetition. Sadighi v. Daghighfekr,

36 F. Supp. 2d 279.(D.S.C. 2008); sec also Estatc of Ca’ﬂfr‘ v..Circle S. Enters., 379 S.C. 31,
644 S.¥..2d 83 (Ct. App. 20;08)4.

The Complaint appears to take issue with.langnage in an Order in the foreclosure
matter. Plaintiffs allege it was improp’erftd include the phrase, “[Wlhere as, by execution of
this agreement” because the agreemént rei’(.illen'c‘éd was not filed with the Register of Deeds.

The Agreement at-issue is apparently Exhibit X to" the Complaint, an Assignment of
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Foreclosure Rights whereby the Park' -WeSr't M‘aLs’ter Association, Inc. assigned rights to
foreclose to Churchill Park, Mr.. \hx HOA HIS former home 1s in the Churchill Park
subdivision of the Park West development in \/Iount Pleabant It appears Alan Nix attempted
to fight the foreclosure of the home on the grounds thdt Chur chlll Park, the named Plaintiff,
was not the actual party in 1nterest Master-In-Equlty Mlkell Scarborough disagreed and
rssued the Order at‘raehed as Exhrblt A to the Complalnt

Paragraph 18 of the Complzunt says ° “ [I]t 1s rndlsputable that a document dealing with
such rights to real estate must be filed Wlth and publrshed by the County’s Register of Deed’s
Office for it to be valid and enforceable.f’ The Complaint cites no authority for this
proposition, and again, Judge Scarborough disagreed and ruled as such. Regardless, such a
statement serves as no basis for a UTPA claim, much less one against these Defendants.

Further, the Complaint’s single cause of action contajns only one statement, “[O]n
information and belief, Judge Scarborough knew or should-have known that it was improper
to sign Exhibit'A [the Final .Order‘ i tkre Foreclosure Case] given his knowledge of Real
Estate Law [si¢] and the fact that the ori-ginal of E}rhibit‘X [the Assignment of Foreclosure
Rights] had not been filed with the .Charlest'on’vCOunty ROD.” Compl., para. 30. This
statement does not set forth facts sufficient to mzrke.a claim under the UTPA, much less one
against these Defendants. The Complaint fails to set forth an}r allegation of fact supportjng a
claim “that these Defendants. éngaged in any unfair method. of competition or unfair or

deceptive act in the conduct of any trade ¢r-commerce. The Complaint also fails to state how

5]t has been sold in foreclosure to an innocent third party.
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any such act caused Plaintffs to incur damages. Even read in the light most favorable to
Plaintiffs, the Complaint fails to state facts sufficient to constitute a cause of action against
these Defendants. The Complaint 1s therefore subject to dismissal under SCRCP 12(b)(6).

4. Failure to Prosecute
“For failure of the plaintff to pfosecutcﬁor to comply with these rules or any order of
court, a defendant may move for dismissal of an action or of any claim against him.” SCRCP

41(b). The plaintiff has the burden of prosecuting his/her action, and the trial court may

properly dismiss an action for plaintiff’s unreasonable neglect in proceeding with her cause.

Don Shevey & Spires, Inc. v. Am. Motbrs Realty Corp., 279 S.C. 58,301 S.E.2d 755 (1983).
“In granting dismussal for failure to prosecute, there must be some showing of indifference

to the rights of the defendant.” McCorrias v. Ross, 626 S.E.2d 902, 368 S.C. 59 (Ct. App.

2006) crting Orlando v. Bovd, 320 S.C: 509, 466 S.E.2d 353 (1996).

~ Plaintffs ﬁl@:d this lawsuit on November 9, 2020. The lawsuit names at least thirteen
Defendants, including lawyers, law firms and. property management companies (and their
“officers and directors”). Since filing the lawsuit, Plaintiffs have taken no action to move the
case. Even after service of the subject Motion to Dismiss that raised service issues and other
insufficiencies, Plaintiffs failed to atterﬁpt to serve the lawsuit or take any.efforts to address
the issues"rai'sed in (hevse Defendants’ Motion.to Dismuss. Plaintiffs also chose not to attend

the hearing for the Motion to-Dismiss despite having proper {and actual) notice of it.
This matter has been pending since November 2020, and Plaintiffs have failed to

prosecute the case in any manner at all. "Fhis shows a blatant disregard for the rights of these

-11-
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Defendants and the court system. T 1'161‘61'011.;,; the claim is subject to dismissal for failure to
prosecute under SCRCP 41(b). )
5. Improper Party | “ |
A deceased person 1s not a. pmpn party .to a lawsuit. See SCRCP 25. Under Rule 25,
an action may; be dismissed as .té av-(:_lece;lsleld party 1f substit'ution 18 ﬁé)t made within a
rez;sonable ﬂlﬁe. N;)rxna Nix pa.lss_e'dj;u'v‘ayl(‘)ln Augﬁst 20, 9016. Compl., para. 1. Thus she 1s
nota proper pafty to any lawsuit. Thé CcA)r.l.i%lpla;n't 1s the:i‘efo-re; s:ubjéct to dismissal 4s to Norma

tey

J. Nix.
6. Res Judicata
The doctrine of res judicatg bars sﬁbsequent actions by th-e same parties when the
claims arise out of the, smngtr;ms;;}cﬁjon or-occmrence that was the subject of a prior action
between vthese'par'.ties‘.‘Plum Creek Dev. Co. V City of Conway, 334 S.C. 30, 512 S§.E.2d 106

(1999); Rogers V. Kunja Kmitting Mills, U.S.A., 336 S.C. 533, 520 S.E.2d 815 (Ct. App.

1999). Res judicata prevents a litigant-from: raising any issues which were adjudicated 1n the

former suit and any 1ssues which might have been raised in the former suit. Hilton Head Ctr.

of South Carolina, Inc. v. Pub. Serv. Commn of South Carolina, 294 S.C. 9, 11, 362 S.E.2d

176, 177 (1987); _a,céo,rd, Plum Creek Dr;v Co: v. Cit.v’OJ’ Conway, 334 S.C. 30, 512 S.E.2d
106 (1999). Res jgdicata 1S ﬂle branch of the la.wi that defines !:he effect a valid judgment may
have on'subsequent litigation between the same parties and. their privies. Res judicata ends
liigation, promotes judicial economy. and-avoids the harassment. of re-litigation of the same

issues. James F. Flanagan, South Carolina Civil Procedure 642 (2 ed. 1996). -

12-
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In short, res judicata stands for thie pﬁnciple- that there should be an end of litigation,

and no one should be twice sued fo" the szuhe— cause of action. First Nat. Bank v. United

States Fid. & Gual Co 207 S C 1.) ?4, 35 S 1* 9d 4/ 6(1945). Under this doctrine, a

final Judgmem on the merlts ma pr101 acon W)‘l C ondade the pames and their privies in a
second action based on thc same lellll as Lo the issues d(,tlldHV htlgdted and as to 1ssues that

might have been htlgdted m the ﬁlst dCl]()n Sub LCIO Fleezer Co V. R T Clarkson Co., 308

S.C. 188 417 S E. 2d 069 (1992) Treadaway Smlth 325 S C 3()7 479 S.E.2d 849 (Ct.

App. 1996); Foran v, USAA (‘as Ins Co , 311 8.C. 189 42/ S E.2d 918 (Ct. App. 1998).

To establish res judi(:ata, a defendant must prove thrce clements: (1) identity of the parties;
(2) identity of the subject matter; and (3) adjudication of the issue in the former suit. Sealy v.

Dodge, 289 8.C. 045 347 S.E.9d" ’wL (1986); Rogers, *336 S.C. at 537, 520 S.E.2d at

817; Owenby v. Owens Corning Fiberglas, 313 S.C: 181,437 IS:E.QAd 130 (Ct. App. 1993).
This is at.least the fourth lawsuit:Adan Nix has filed against MTB arising out of and
taking issue with the foreclosure miatter: While- couched in somewhat different terms,

Plaintiffs’ complaints in this lawsuit mirror those raade i those prior suits, all of which were

dismissed with prejudice. .Nix_v. Churchill Parvki”'et*al.;. C/A 2019-CP—10-0067 named
numeroué ‘Defendants, including MTB .and its’ “mndividual di'x"ectors, officers, agents,
attorneys, * accountants, -i.i-l_depcnd't:nt .;C()}’l‘ﬁﬁd.'(}.rs-, invcstors,- successors, predecessors,
parents, subsidiaries; sisters and affiliated ‘entities, partners and members or all named
entities.” While the Law Offices of Tadd: Musheff wis not named in that lawsuit, Mr.
Musheff worked. for MTB at all imes pértinerit to (:hei.foreclolsm‘e matter, which is the subjéct

of this and the Charleston case (0067}, Further, while that.Conyplaint was devoid of any actual
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factual allegations, it ;‘qj:sed a czu%se ()f .aCt{OI.l forﬁqlgtéon of the UTPA, which is the sole
cause of actiqn ide}-_njﬁed: n the spbjle'Ct\"CQn“l.pla'éné'

Nix ‘z_lls.(.).ﬁlled twp other C_B'.SC‘SLYIiI-:l- rhe ‘C:har]eston' Qougty Court. of Common Pleas in
2018 naming MTB and Todd Musht,ﬁ’s law ﬁrm a§AI')‘_Tef‘e.:nd€z_1.‘nts (C/A V2_018-CP—1O-2356 and
2018-_CP—10<23Q2). T hos“é. casesalsoalxlise opét_ 'of_;n_('i :relgte to the underlying foreclosure
matter and ;)chge Wr}c.)nigd(.)in-g by..Mrl? B',-.._i_ts l.a.w:ye‘lqs, zmd _o__gher_§ n the prosecuﬁon of it. These
cases allege__(':a_t_lisgs of gction for v101a110n of the Fan D(;bt :CQI;lgclions Practices Act, but the
subject matter. r¢1a§ed to .issues Wlth lhe fore{cl,o_spr‘q_ case. These cases were removed to
federal court, where ]ﬁdge Gergel granted summary judgment in favor of the Defendants
and awarded costs agains£ Nix mn favor of thé Defendants (C/A 2:18-1360-RMG and 2:18-
1352-RMG). . .

Thus, the mstant case _is at least Alan Nix” fourth attempt to sue MTB and its lawyers
(including Todd Musheff) over the fél‘eclo's:dlfe ‘matter. The. three prior matters were all
adjudicated 1n favor of the defeﬂdahts (including MTB and its lawyers). This lawsuit is thus
subject to dismissal pursuant to res judicata.

7. Unauthorized Practice of L:iw,'_ _’:

S.C. Code '§’40-5-310 governs the unauthorized practice of law. It says no person may
practice law or s_(v)licitpth'e legal cause of another person or entity in South Carolina unless
he/she is enrolled as a member of the South Carolina Bar. Reprgsenting the estate of a

deceased person in a legal action constitutes the practice of law in South Carolina, which

requires a licensed attorney to engage in such representation. Brown v. Coe, 365 S.C. 137,

616 S.E.2d 705 (2005).
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For reasons discussed abO;f(i, N Ol'mﬁ‘]; le 15 deceased and not a proper party to any
lawsuit. The Estate of Norma J Nix is.'a -Piainliff’fin ’this matter. Alan Nix and Ethan Nix
purport to.represernt the EStdtC of NOrmuJ ‘Nixi i_in“_this case )as.co-personal representatives of
the Estate. However, neither 1s a lﬂicellmed Sourh Caxohnd 1;1wyer. Thus, Alan Nix and Ethan
Nix are engaged in thé unauthorized pﬁraqige'o'f la'w to th¢. extent they purport to represent

the Estate of Norma Nix. The Complai_nt 1s subject to dismissal as a result.

8. Sanchons/GatekeeDer Order o

‘The South Carohna Frlvolous Procwdmgs Act S.C. Code § 15-36-10, et seq.
(“FCPSA”) allows for imposition of sanctions for the initiation and prosechtion of civil claims
without merit where the court finds, by a preponderance of the evidence, that a reasonable
lawyer in the same circumstances would believe:- . "¢

(a) that under the :f‘acts, his.claim or dﬁfense was not clearly warranted under
existing law and that_ a g‘ood faith or reasonable argument did not exist for
~ the extenéion, m_o,diﬁgation_, or reversal of existing law;
(b) his procurement, initiation, continuation or defense of the civil suit was
int¢nde,d to merely harass or injure the other party; or
(c) the case or defense was ﬁivolqus as not reasonably. founded in fact or was
interposed merely for delay, or was b'rougilt for a purpose other than
securing proper discovery, j'oind'er of proposed parties, or adjudication of
the c¢laim of defensé upou with the proceedings are based. S S.C. Code §

--15-36-10(C) () (@)-(c).-
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In determining if a pro se litigant has viola‘té%i’ the provisi;)ns of the FCPSA, § 15-36-
100(E) sets forth the following factor’sj th.e.(‘l-:(')u'r,.t should consider: |

(@) Tile number of par;];és;. - .'

(b) The complexi& of thc cl-z;im:s m}d-deféllseé;

(c) The ']er'lgth ;)f time avaﬂab]._e | to the .iavx;y;af, party, or pro se liigant to
iﬁvestigate and cénduct dlscovery _for-‘téll"llég(?d violations for the provisions
pf .subsection (A) (4); |

(d) Iﬁformation discl.osc.d or undisclosed to the lawyer, party, or pro se litigant
through discovery and adequite investigation;

(e) Previous violations of this séction;

() The response, if any, of the lawyer; paity or pro se litigant to the allegation

- that he violated the pi‘ovisioné of this section; and
(2 Other fac,to(rs the court consideré just, eduit;ible or appropriate under the
. arcumstances.

The decision as to whether to award sanctions under the FCPSA is treated as one in

equity. Pee Dee Health Care, PA v. the Estﬁté'of T.homi)wn;’ﬂS S.C. 557, 563, 795 S.E.2d
40, 43 (Ct. App. 2016). The court has wide. discretion “-fhen ordering sanctions, to include:
(1) reasonable costs and: attérney’-s‘-fees;.(2) é;_r..eas;jnab‘l'eﬁne to the court; (3) a directive of a
nonmonetary nature, including injuncive reli¢f; desigried to deter a future frivolous action
or an action brought in bad faith. S.C. -C‘odes 15-36-10(G).

The court acknowledges Plaintiffs are pro se. However, lack of familiarity with legal

proceedings 1s not an acceptable excuse, ‘and .ihe court will hold a layman to the same
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standard as a lawyer. Hill v. Dotts, 345 S.C. 304, 310 5:4~7:S.E.2d 894, 897 (Ct. App. 2001).
The apphcable law specmcally pr owdcu that pro se plamttffs are subject to the FCPSA, and
“sanctions may be awarded regdrdless of whethel thc case hdS been tried to a verdict so long

as the trial court finds by a preponder(m(,e of evidence that the p:uty should be sanctioned.”

Holmes v. East Cooper Comm Hospltdl Inc 408 S. C 138 758 S E.2d 483 (2012)

i

Pursuant to § lo 36- 10 a oro se htxgant partlc1pdtmg mn a cwvil action may be
sanctioned for ﬁling.a frivolous pleading, mouon or docuolent as detailed above under S.C.
Code § 1586-100M@-A. |

South Carolina courts have acted on’this statute ;ilid awarded sanctions against pro se
litigants when the case was frivolous in nature; the pro se litigant could not substantiate claims
with facts; and. pro se litigants engage in taciics to delay proceedings, including appeals of

interlocutory matters. Holmes v. Haynsworth, Sinkler & Bovyd, PA, 408 S.C. 620, 760 S.E.2d

399 (2014) (holding sanctions are proper ag(iinst. pro se appellant for frivolous and dilatory’
tactics). |

This court finds Alan Nix has Vio_lated the FCPSA. 4Spe.ciﬁcally, he has now filed four
lawsuits against MTB and its lawyers ar‘i‘sil‘lg out of and related to the underlying foreclosure
matter. At the core of all four lawsuits 15 Alan Nix’ .allegadons of wrongdoing in the 2017
foreclosure case. The throe prior suits have all been dismissed, and all avenues of appeal of
those cases have expired. Further Plaintiffs filed this matter i November 2020. They never

served or attempted to serve any Defendantwith the Coniplaint, nor did they move to amend

“‘Tending or-intended to cause delay; characterized by procr. astmal]on https://www.merriam-
webster. com/ dictionary/dilatory.
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GS25007dD0202#3SVI - SVA1d NOWWOD - ANVIHOIY - INd €2:€ L2 INF €202 - AFTd ATTYOINOYLO3T3



the Complaint or otherwise respond to the Motion to Dismiss. Plantffs glso chose not to
attend the hearing for the Motion to D*ismﬁé.

Alan Nix 1s clearly diéplease(iithatafllis .fa.nil_.ily home W#s lost in a foreclosure matter.
He is particulafly displeased with tlllé law ﬁrm and la\»vyer; that represented his homeowners’
association 11 tilat ca.se. Thus court ﬁndg de p%ebdndcrance Qf the evidence, that Plaintiffs
(and Alan Nix 1n particular) filed ti]is la\xsmt \;vii'flou-p zil;};.factﬁal or legal basis, with no mtent
to pursue 1t, and for burposes of dela:\;, ainidyimcé unld- hﬁrassment.

Further_, Alan Nix’ continued filings in this and other cases demonstrate a pattern
which shows a clear disdain for lhe judicial process, all of which continues to waste the court’s
resources and frivolously subject these Detendants and other litigants to costs and fees to
defend the 1'cpedﬁve liagation.” ~ .

This is a prime exainple of wheré sanctions are appropriate. Alan Nix’ recalcitrant
efforts to continue to litigate issues thut I’a’ve repeatedly been dismissed are frivolous and
boténtially malicious. This ¢court will not alléw Alan Nix to i:on‘tinue to. abuse and harass the
judicial system-and subject these Defendants to the unnecéssary burden and expenses of
contnuing to re-litigate. m’attersfela(ze& to the foreclosure case.

I therefore iGRANT these 'Dc%.fen;da.nts" request ‘for sanctions and impose an
Injunctive Order prevénf;i»ﬁg'th‘e Clerk 6f Court from hereafter ﬁlillg any pleadings from Alan
Nix, acting pro se, regarding matters aiising ot of or related to the foreclosure case. The
Clerk of Court may only accept Turther picadings regarding the foreclosure matter when filed

by a licensed South Carolina lawyer retained by Alan Nix.

SRT S
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'(:ONC.'I"JUSION

IT IS THEREFORE ORDLRE.D lhdt

1.. 1he Compldmt 18 dlSlnlSSCd Wrth pre]udrce as to Defendants identified as

:'4-
'rl 1

'McCabe Trotter & Beverl) , r_he de Q[llees of Todd Musheff and their officers

.dnd drreetors dlld T

2. Thc Clerk of Cou1t of Rlehland C ounl;y shdll refram from ﬁhng (my additional
vcorrlphrnt; énd/ or other pleddlrlgs rcl(rtg ed to Ithe foreclosure matter filed by Alan
Nlr(, pro Se, and the Clerk 18 orl..yvto aecept such pleadings if submitted by a

licensed South Carolina lawyer.

IT IS SO ORDERED.

sc/a 2014-CP-10-05407/2017-CP-10-4031.
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Richland Common Pleas

Case Caption: Norma J Nix ; plaintifﬂ etal vs Churchill Park Homeowners
Association Inc , defendant, et al

Case Number: 2020CP4005255

Type: Order/Dismissal

So Ordered

Jocelyn Newman

Electronically signed on 2022-07-21 12:20:27 page 20 éf 20
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