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STATE OF SOUTH CAROLINA

                        IN THE COURT OF COMMON PLEAS    

COUNTY OF FLORENCE 

----------------------------x

APRIL JONES,

Plaintiff,

)
)
)

vs.
)
)

Transcript of Record
2017-CP-21-01375

TIM RINGER, WALMART STORE 
NO. 630, WALMART STORES, 
INC., and WALMART STORES 
EAST, LP, 

Defendants.

)
)
)
)
)
)
)

----------------------------x 

  Friday, November 11, 2021

JURY TRIAL - VOLUME 4 of 4

B E F O R E:

  The Honorable Michael G. Nettles, Presiding Judge; and jury.

A P P E A R A N C E S:

Roy T. Willey, IV, Esq.
Lane Jefferies, Esq.
Kenneth Thomas, Esq.
Eric Poulin, Esq.
Vanisa Siler, Esq.

Attorneys for the Plaintiff

Nashiba Boyd, Esq.
Robert Blain, Esq.
Regina Lewis, Esq.

Attorneys for Defendants

Recorded by:  Court Monitor/DCRP

Transcribed by:  Bobbi Fisher, RPR
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E X H I B I T S

(Exhibits on file in the Clerk's Office.)

EXHIBIT ID.  ADM.  

P-18 Dr. Ross Invoice/Opinions 703 703

P-19 Photograph 724 --

P-20 Photograph 724 --

P-21 Photograph 724 --

P-22 Photograph 724 --

P-23 Photograph 724 --

P-24 Photograph 724 --

P-25 Photograph 724 --

P-26 Photograph 724 --

D-2 Medical Records 618 --

COURT REPORTER LEGEND

Dash (--) Indicates an interruption in speech

Ellipses (...) Indicates trailing off in speech

(ph) Indicates phonetic word

[Verbatim] Indicates the word is said as written

(Indiscernible) (DCRP only) Indicates word(s) is not known 
due to audio recording quality  
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P R O C E E D I N G S

(Whereupon, the following proceedings started at 9:37 a.m.)

MATTERS OF LAW/MOTIONS  

THE COURT:  I recognize the plaintiff.  There was some 

indication there might be another witness.  Is there another 

witness?  

MR. WILLEY:  Your Honor, no, there will not be.  We have 

reached an agreement.  We're not going to call our expert and 

they're not going to call theirs.  I have one motion before I 

rest and then we will rest.  

THE COURT:  Okay.  And I think -- what I'm going to -- 

I'm going to allow you to rest on the record, but let's take 

up the -- do y'all have an objection to taking up the motions 

at this juncture?  

MR. WILLEY:  What motions is that?  

THE COURT:  We have -- any additional motions that you 

have. 

MR. WILLEY:  Oh, no.  

THE COURT:  So we don't have to bring the jury out -- 

MR. WILLEY:  Yeah, no -- 

THE COURT:  -- let you rest -- 

MR. WILLEY:  I'll do it now.  That's what I was 

suggesting, since we already did the other motions.  

THE COURT:  Okay.  Very good.  

MR. WILLEY:  Okay.  And, Your Honor, it's a motion.  As 
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you'll recall at the pre-trial hearing, there was a motion 

filed which -- with regard to some discovery that was not 

produced, and there were ten items that were requested in 

written discovery during the course of Mr. Ringer's deposition 

where he indicated that they would be produced.

They were never produced.  As you'll recall, we filed a 

motion for spoliation remedy as to those items as well.  Your 

Honor indicated that you thought motion to compel would be 

proper, so I made an oral motion to compel, agreeing to that, 

indicated that they should produce what they have.

They did produce some of those items.  They produced the 

schematic of camera locations, one missing video, which was 

cited in the deposition, a copy of Video 3, all of which are 

now in evidence.

What they did not produce is a record of what outside 

vendors brought items into the store during April, May, and 

June of 2015; log of incidents and accidents, other similar 

incidents; personnel records, indicating potential respondents 

to the Code White; a list of department managers during April, 

May, and June 2015; the training manual for handling pallets.  

They produced the department safety guidelines, of course, 

which we have; the monthly safety bulletins and an 

organizational chart for the store.

And so, pursuant to the rules of discovery at this time, 

we would move for sanctions based on failure to produce those 
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items.  I will tell you that the response from counsel was 

that counsel isn't in possession of these items but, of 

course, that's not what the rules of discovery require.  It 

requires the defendant to produce items in its possession, 

custody, and control, and I can't imagine how they could 

produce the camera schematic, they wouldn't be able to produce 

as to organizational chart, which, among things, would show us 

who was on this safety team, which we haven't been able to 

ascertain from any other evidence, either written or oral.

So that's -- that's the motion at this time. 

THE COURT:  Be glad to hear from defense. 

MS. BOYD:  Your Honor, at the pre-trial hearing, Your 

Honor indicated you asked specifically of defense counsel did 

we have any of these things, and I indicated to you that we 

had some of them, not all of those things.  And you asked -- 

you ordered us to produce the things we had, and that is what 

we did.

I have in my possession previously already requested from 

Walmart the items that we produced.  Some of the items that 

Plaintiff's counsel asked for during that deposition weren't 

things that they had previously asked for, and so I did not 

have it in my possession.

As far as the prior incidents, our discovery responses 

indicated that there were no such incidents.  We did respond 

to that, so there was nothing additional to produce because we 
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advised that there were no similar incidents that occurred in 

that store.  So we had been responsive.  Your Honor, we gave 

them everything the Court ordered us to give that was in 

defense counsel's possession, is how the Court ordered it.  

And so that's what we produced, given that it was two days 

before trial.  

THE COURT:  All right.  Your motion is noted.  My ruling 

stands with regard to spoliation.

I do want to mention something else.  Sheila Hanna has 

tested positive for COVID, and that calls upon us to activate 

one of the alternate jurors.  There seems to be a split on the 

authority -- I don't think that there is definitive authority 

as to whether or not you pick the first alternate or whether 

or not you pick randomly.

If we can't agree that we take the first one, then I 

think we need to randomly select between the two.  What is the 

plaintiff's position?  

MR. WILLEY:  In my experience, it's always been a random 

selection between the two. 

THE COURT:  Is that what you want?  

MR. WILLEY:  Yes. 

THE COURT:  Okay.  Is what that you want?  

MS. BOYD:  We'll agree to the random selection, Your 

Honor. 

THE COURT:  Okay.  Who has got a coin?  
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MS. BOYD:  I have one, Your Honor. 

MR. WILLEY:  These days you have to flip a debit card. 

THE COURT:  There you go.  That's true.

I'll let you flip it.  If it's heads, we're going -- and 

y'all remember this.  If it's heads, we're going to pick the 

first one.  If it's tails, we're going to pick the second one. 

MR. WILLEY:  And the first one was?  

THE COURT:  All right.  So we pick Gracie S. Hannah.  Is 

everybody in agreement?  

MR. WILLEY:  Yes, sir. 

THE COURT:  Gracie S. Hannah. 

Anything further?  

MR. BLAIN:  Your Honor, from the defense case, we intend 

to recall Mr. Tim Ringer.  That's Under Rule 611 of the Rules 

of Evidence, we think -- 

THE COURT:  You can do that. 

MR. BLAIN:  Okay, okay.  Thank you.  We just want to 

alert the clerk of that.  

THE COURT:  All right.  How many other witnesses do you 

have?  

MR. BLAIN:  Including Mr. Ringer, there would be three 

witnesses for today.  

THE COURT:  Okay.  Very good.  All right.  We're ready 

for the jury.

All right.  Everybody is entitled to the necessary time 
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that -- you know, we're here on Friday.  Let's move with speed 

and dispatch and cut down on the repetitiveness.  How about 

that?  

MR. WILLEY:  I'm supposed to be in a wedding in Asheville 

by tonight, so I'm with you, Your Honor. 

THE COURT:  All right.  

(The jury entered the courtroom at 9:45 a.m.) 

THE COURT:  Mr. Foreman, ladies and gentlemen of the 

jury, I did want to inform you that Ms. Sheila Hanna, the 

first juror, has tested positive for COVID.  I think they 

indicated that she had, like, symptoms very similar to a sinus 

infection.  They tested her and she did test positive for 

COVID, and we're going to -- that requires that we activate 

one of alternate jurors.  Alternate jurors are Montes -- 

Antonio Montes and Gracie Hannah.  We're required to select 

randomly.  We have done that.  And Gracie S. Hannah, would be 

activated to an active juror.  So pay very close attention.

Ladies and gentlemen of the jury, the plaintiff has -- 

I'll recognize them at this juncture.  

MR. WILLEY:  Your Honor, ladies and gentlemen of the 

jury, the plaintiff rests. 

PLAINTIFF RESTS

THE COURT:  All right.  Ladies and gentlemen of the jury, 

the plaintiff has rested in their case in chief, and the now 

the defense has an opportunity to present evidence.  Pay very 
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close attention.

Defense, you're recognized.  

MS. BOYD:  Thank you, Your Honor.  The defense would call 

Kevin Lane. 

THE COURT:  Yes.  I hope you-all got to enjoy Veterans 

Day and didn't have to go back to work.

Yes, sir, if you could approach the Bible, turn around, 

face me.  Place your left hand on the Bible and raise your 

right hand as the clerk administers the oath.  

KEVIN LANE,

the witness, after having been duly sworn, was examined and 

testified to as follows:

THE CLERK:  Please be seated.  

THE COURT:  Mr. Lane, come around and watch yourself.  

That's a slanted ramp there.  Have a seat in the witness 

chair. 

THE WITNESS:  Thank you. 

THE COURT:  Pull up real close to that microphone.  I'm 

going to ask that you speak loudly, clearly, and slowly in 

order that we can hear everything that you have to say.  And 

let's start -- and if you feel comfortable, you can take off 

your mask so we can hear you better.  

THE WITNESS:  I'm fine. 

THE COURT:  And we'll start with your full name. 

THE WITNESS:  My name is Kevin Edward Lane. 
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THE COURT:  Very good.  

MS. BOYD:  May it please the Court. 

DIRECT EXAMINATION

BY MS. BOYD: 

Q Mr. Lane, where are you from?

A Latta, L-a-t-t-a, South Carolina.  Right down the road. 

Q And how long have you worked for Walmart?

A Twenty-one years. 

Q And walk me through your employment with Walmart.  What 

did you start off as and what are you now?

A I started basically as an hourly associate in the dairy 

department.  I worked my way up.

The next job after that was asset protection manager.  

Most people know it as loss prevention.  Loss prevention and 

safety manager.  Did that for six years.

Became a co-manager after that.  Did that for four years.  

And then got promoted to a store manager back in 2015 and been 

doing that ever since. 

Q Okay.  And where are you a store manager?  Which store?

A Now currently at Myrtle Beach, South Carolina. 

Q But, in 2015, you were co-manager of the Beltline Drive 

store in Florence? 

A That's correct.  Beltline Drive. 

Q And what were your duties as co-manager?

A As co-manager, basically it's like a store manager but 
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you are training to be a store manager.  So my duties included 

everything that a store manager would do such as tour the 

store every morning, check schedules, deal with associate 

issues, check merchandising, zoning, safety issues.  The back 

of the building, is it clean?  Customer issues.  I mean, it 

goes on and on.  Profit and loss.  Cash office.  Loss 

prevention.  Open doors for customers that call in dealing 

with their issues.

The main thing, though, is just taking care of the 

customers and the associates. 

Q Okay.  So I think you said that a part of your duties, 

you would regularly inspect the store?

A Every day. 

Q Please describe the type of inspections that you would 

conduct in the store every day.

A Well, as we walk into the facility, we're looking down.  

Because our tile, you know, it can create hazards if it's wet.  

If a rug's buckled up, if it's raining.  Basically just as you 

enter the store, make sure everything's safe and appropriate 

for a customer and associate to walk into the store.

And as I walk in, you know, of course we check produce.  

Is it clean?  Is it fresh?  We always looking underneath 

tables, on the floor, around end caps.  Are shelves leaning?  

Are shelves falling?  Is there merchandise falling?  Are the 

pallets in the middle of the aisle, are they stable?  Is the 
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merchandise on the pallets stable?  

Talking to the associates, asking how their day is going.  

Seeing what work, you know, is left to be done for each shift.  

And keeping the job going from third shift to first shift to 

second shift.  Overall, assess -- you know, assess the store.  

See where we need to go help at.  But always, you know, 

looking and seeing is there any issues that, you know, need to 

be addressed immediately and prioritize your day and go from 

there. 

Q And you indicated that these types of inspections were 

done in the morning.  Were they done any other time throughout 

the day?

A Basically all day.  As we're walking, we're looking.  As 

we're walking and talking, we're looking.  If we're with a 

customer, we're looking.  Even as our sales, because we do so 

much walking, you know, it's safe -- we have to be safe as 

well because, you know, there's -- you never know.

So whenever we're on the floor, there's never a minute 

where you're not paying attention. 

Q Okay.  And so you will always check in looking around, 

and you relied on your associates to inspect as well?

A We empower our associates to take ownership of their 

areas, and we hold accountability to when they do not, such as 

a spill not guarded, walking by a spill and not paying 

attention to it.  We address those issues. 
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Q Okay.

A So they know to take ownership. 

Q And so, to your knowledge, on June 26, 2015, did you have 

any issues with associates inspecting their areas that day?

A No, ma'am.  We did not. 

Q Do you routinely have issues with associates not 

conducting their safety sweeps or safety checks?

A No, ma'am.  We do not. 

Q And do you recall specifically inspecting the store on 

June 26, 2015?

A Yes, I do. 

Q So you would have walked around the entire store?

A I would have walked the entire store, being that I was 

the senior manager in the store that day, and I'm responsible 

for the entire store when the store manager is not in the 

building. 

Q Okay.  And do you recall this incident involving 

Ms. Jones? 

A Yes, I recall the incident. 

Q Where did you first encounter her?

A Encountered Ms. Jones up at the service desk.  Customer 

service. 

Q And what do you remember about your encounter with 

Ms. Jones? 

A Well, as Ms. Jones was at the service desk, the first 
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thing I remember her mentioning to me was she stepped on a 

nail in our store.  And then, you know, we began to talk.  And 

we sat her in a chair over by the wall, up against the service 

desk, and we began discussing first was she okay and did she 

need an ambulance. 

Q Okay.  So you recall asking her if she needed an 

ambulance?

A Yes, I did ask. 

Q And when she told you that she stepped on a nail, did you 

ask to see the nail?

A Yes.  She showed me the nail. 

Q Did you ask to take the nail from her?

A I asked could I have the nail so we could put it with our 

records, and she stated that she wanted to keep the nail.  

And, at that point, I don't press no further. 

Q Okay.  So you only asked her to keep it once?

A Yes, ma'am. 

Q Okay.  Do you recall what the nail looked like?

A It was approximately an inch long.  It had a round head 

on the top of it.  Kind of unusual nail. 

Q Okay.  Had you seen this kind of nail before in the 

store?

A Not in the store. 

Q Had you seen this type of nail before, period?

A In construction work, like a roofing nail. 
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Q Did she show you her shoe?

A Yes, she did. 

Q Do you recall anything particular about her shoe?

A It was a flip-flop.  A rubber sole flip-flop. 

Q Did you see the hole in her shoe?

A When I picked the shoe up and turned it upside down, I 

could see an impression of the nail on the sole, and I could 

tell where the nail penetrated through the sole. 

Q Okay.  Did you provide Ms. Jones any medical assistance 

that day?

A Yes, I did. 

Q What kind of medical assistance did you provide?

A In our first aid kit, we have an antiseptic wipe.  I took 

that out.  I made sure her foot was clean from where the nail 

had went in or punctured her foot.  I then took paper towels, 

of course, and wiped her shoe out where there was some blood 

inside of her shoe.  Then I propped her foot up, I think, on 

my knee or in my hand.  I kind of grabbed her foot to kind of 

look at it and pull it up.  And I took the wipes and started 

wiping the bottom of her foot off to try to get it to quit 

bleeding at the time, in which we did get it to quit bleeding.

I made sure I had on gloves, and I sanitized her foot.  

Then put a bandage on it.  And, from that point, it wasn't 

bleeding anymore. 

Q Do you recall asking any other associates for the first 

3239



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KEVIN LANE - Direct by Ms. Boyd

592

aid kit?

A Our customer service manager Charles was up front, and I 

believe he provided it to me from the service desk. 

Q Okay.  So I'm going to show you this video that's already 

been marked into evidence.  And it is the customer service 

area; correct?

A That's correct. 

Q Can you identify yourself on this video?

A I can. 

Q Where are you?

A The top left.  Blue shirt. 

Q Okay.  And can you identify Ms. Jones?

A Right beside me in the white shirt. 

Q Okay.  (Video plays.)  Did you see what just happened?  

What happened?

A First aid kit was placed on the counter. 

Q Okay.  Is that where you got the gloves that you used to 

assist Ms. Jones?

A That's where the gloves came from. 

Q Okay.  And that's where you got the antiseptic wipe that 

you used on her foot?

A That's where I got the antiseptic from. 

Q I want to fast-forward a little bit to show you actually 

interacting, per your testimony, with Ms. Jones while she's in 

the chair.  
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(Video plays.)  Do you see yourself?

A I do. 

Q What are you doing?

A I'm bending down now at her foot and having clear 

communication about what her needs are at that time. 

Q Okay.  (Video plays.)  And what are you doing now in the 

video?

A I'm placing either a bandage or a Band-aid on the bottom 

of her foot. 

Q Okay.

A You can see her foot up in my hand. 

Q Okay.  So it's your testimony that you wiped off her foot 

with an antiseptic wipe and you applied a bandage or a 

Band-aid to her foot.

A Yes, that's correct. 

Q Okay.  And while you were interacting with Ms. Jones and 

her foot, did you get a clear look at her foot?

A Yes, I did. 

Q What did it look like?

A It had a few sores on the bottom. 

Q Okay.  

A And you could see the little tiny puncture wound from the 

nail. 

Q So you saw a tiny puncture wound from the nail?

A Yes. 
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Q And you indicated that you did offer EMS services to 

Ms. Jones? 

A Yes, I did. 

Q And that she declined?

A She declined. 

Q Did she tell you anything else in particular, like, why 

she declined?

A Yes.  Ms. Jones stated she was a diabetic and she would 

rather go see her doctor. 

Q Okay.  And without her telling you that, you would have 

had to way of knowing that.  

A I would not have. 

Q Okay.  And did you report the incident to the store, to 

corporate store or to your store manager, Mr. Ringer, in some 

way?

A Yes.  I called Tim right after this incident to explain 

to him what happened. 

Q Okay.

A We also keyed it in to our internal service, where it 

goes to our claims management. 

Q And did you key it in?

A Ayesha Cooke keyed it in. 

Q Okay.  And who is Ayesha Cooke?

A Ayesha Cooke at the time was an assistant manager over 

the front end.
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Q Okay.  And was it routine for you to ask an assistant 

manager to assist with completing paperwork?

A Yes.  That's part of the duties. 

Q Okay.  And do you recall Ms. Jones specifically asking 

you for a copy of the incident report?

A When we were looking at her foot, she made the statement 

she would like a copy of it. 

Q Okay.  

A It wasn't really directed toward me, but she did say it. 

Q Okay.  So we talked about the fact that you're in the 

store all day and you do some safety inspections and visual 

sweeps.  Have you ever found things on the floor in the store 

when you do those types of inspections?

A Oh, yeah, all the time. 

Q What kind of things have you found on the floor?

A Well, the most popular is plastic. 

Q Okay.

A Paper towels, Kleenex, bubble gum, car keys, cellphones, 

dimes, pennies, hair bows. 

Q Have you ever found a nail like the one Ms. Jones stepped 

on on June 26, 2015?

A No, I have never. 

Q Have you ever found any type of nail on the floor in 

Walmart?

A I have never. 
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Q Has any customers ever reported to you or to a manager in 

your presence that they found a nail like the one Ms. Jones 

stepped on, on June 26?

A No, never. 

Q Have you ever had customers report issues with nails on 

the floor ever in the store?

A No, never. 

Q Were you aware that there were nails on the floor on June 

26, 2015?

A I was not aware. 

Q Okay.  Have you ever seen wooden pallets in the store at 

Walmart?

A Yeah, I have seen them. 

Q And what kind of pallets do you typically have in 

Walmart?

A Well, we got three or four different types.  Plastic.  

Two types of wood:  A blue color, heavy -- heavy duty.  A red 

color heavy duty.  And then just your normal wooden 

lightweight pallet. 

Q Okay.  And how do you use these different types of 

pallets in the store?

A Well, in your main aisles, you use your plastic pallets 

unless the wooden pallet goes on top of the plastic pallet.  

And different type merchandise already comes in on those 

pallets. 

3244



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KEVIN LANE - Direct by Ms. Boyd

597

Q Okay.

A Ready to be featured to the floor, so it's quick access.  

You just pull it off the truck and merchandise it. 

Q Okay.  So it's merchandise that comes already on the 

pallet.

A Yes, that's correct. 

Q And I think you said featured to.  They're featured 

products?

A Features, uh-huh. 

Q Would that be the same as a PDQ?

A PDQ is, like, cardboard and it's already got items in it, 

and it's real neat and stackable.  You can just reach your 

hand in and grab the merchandise as a customer.  PDQ stands 

for pretty darn quick.

Q Okay.  So those are displays that are pre-done and you 

just drop them on the floor?

A Yeah, pre-done.  It's already, like, priced.  You just 

cut the plastic off, put it out neatly and appropriately. 

Q Okay.  Are those on pallets?

A Yes.  That's a pallet. 

Q Okay.  And what do you do when you get these types of 

products in?  Do you look at them in any way?

A Make sure they're stable.  Make sure the pallet is not 

broken.  If it is broken, you have to transfer it off on to 

another pallet that's in excellent condition.  You wouldn't 
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just take something broken up to the floor because, then, it 

could fall on a customer. 

Q Okay.  So you wouldn't put a broken pallet on the floor.

A No. 

Q And you would specifically look to ensure that the 

pallets aren't broken when they come in as a display?

A Yes. 

Q Okay.  And what kind of displays are usually on these 

kind of pallets? 

A On the wooden pallets?

Q Yes.

A Potato chips, cookies, some apparel.  Nothing really 

heavy.  Just lightweight items. 

Q Okay.  And when that feature is done or when it's empty, 

what do you do with the display?

A Well, the cardboard is broken down, placed in our baler.  

Then we take the pallet and stage it with our pallet holding, 

and return all those pallets back to our distribution center. 

Q Would you do that on the floor of the store?

A No, no, never. 

Q Where would you do that?

A You would pull the empty feature off the floor, to the 

back room.  And you would do it appropriately in the back room 

behind the wall. 

Q Okay.  So have you ever taken the cardboard off of a 
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display, separated from a pallet?

A Yes. 

Q Okay.  When you normally do that, are the pallets still 

intact?

A Yes. 

Q Have you ever witnessed a pallet not still be intact?

A Oh, yeah. 

Q And when you find that it's not intact, what do you 

normally see about the pallet?

A Well, basically where the braces are in the middle and on 

the sides and the wood comes across.  If they're weak, then 

those break.  Just wood -- it's wood everywhere.

Q Okay.

A So you have to clean the wood up and take the pallet and 

put it outside with the holding area. 

Q Okay.  And you usually find those in the back room when 

you take the cardboard off or had it broken on the floor?

A Not on the floor.  Sometimes when you receive them off 

trucks, they're already broken.  If you're in the back room, 

you place something heavy on a weakened pallet, it will break 

it.  But it wouldn't go to the sales floor. 

Q So when you have seen these broken pallets, have you ever 

seen the nails that come out of the broken pallets?

A No, ma'am. 

Q Okay.  You don't see nails that usually fall out?
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A No, ma'am. 

Q So I just want to be clear.  Have you ever seen a nail 

like the one Ms. Jones says she stepped on in the store in the 

front or the back of the store?

A No, I have not. 

Q Have you ever seen a roofing nail fall out of a pallet in 

your 21 years at Walmart? 

A No, I have not. 

MS. BOYD:  I have no further questions for this witness, 

Your Honor. 

THE COURT:  Cross-examination?  

MR. WILLEY:  Could we approach?  

THE COURT:  Yes.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

CROSS-EXAMINATION 

BY MR. WILLEY:

Q Mr. Lane, you just indicated that, in your 21 years at 

Walmart, you have never seen this type of nail in front of the 

store or back of the store.  Well, Walmart sells roofing 

nails, don't they?

A We do in hardware, yes, sir. 

Q All right.  So now you have seen them in the front of the 
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store?

A No, sir, not in front of the store. 

Q You have never seen them in the hardware section? 

A That's in the back of the store. 

Q Okay.  And you also just said that, in your 21 years at 

Walmart, you have never seen a nail fall out of a pallet; 

right?

A Not fall out of a pallet, no, sir. 

Q And isn't -- if you had seen a nail fall out of a pallet, 

you would have picked it up; right?

A Yes, I would have. 

Q If you saw a nail on the floor of Walmart, conducting a 

safety sweep, you would have picked it up; right?

A Yes, I would have. 

Q And if your associates, who were on duty on June 26, 

2015, had conducted their safety sweeps and saw a nail on the 

floor, you would have expected them to pick it up; right?

A Yes, I would have. 

Q And in the six hours' time before the time that Ms. Jones 

stepped on this nail, if we had video of the area where 

Ms. Jones walked those six hours, you would have expected to 

see three, maybe four, safety sweeps take place in that area; 

right?

A Up to three or four, yes. 

Q Okay.  And we don't have that video, do we?
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A We do not. 

Q Mr. Lane, this nail is not a brand new nail, is it?

A No, it's not. 

Q It's a rusty nail?

A Yes, it is. 

Q And it was a rusty nail on the day that Ms. Jones showed 

it to you in customer service?

A Yes, it was. 

Q Thank you, sir.   

THE COURT:  Redirect?  

REDIRECT EXAMINATION 

BY MS. BOYD:

Q Mr. Lane, based on your previous testimony, you would 

have walked through the store both before and after Ms. Jones 

allegedly stepped on the nail in the store; correct?

A Yes, that's correct. 

Q And you would have noticed if associates had not been 

conducting their safety sweeps; correct?

A Yes. 

Q And that's something that you would recall debris in the 

area or some type of trash in the area; correct?

A Yes, that's correct. 

Q Do you recall having to pick up anything off the floor or 

reprimand an associate for not doing that?

A No. 
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Q So you have no reason to believe that associates had not 

conducted their safety sweeps on June 26, 2015?

A Yeah, I have no reason to believe they did not. 

Q And you have seen the videos of that day of the incident; 

correct?

A Yes, I have. 

Q Was there anything about the store that led you to 

believe that safety sweeps had not been conducted?

A No.  On video, everything looked great. 

Q Including the floors?

A Including the floors. 

Q In the action alley?

A In the action alley. 

Q And that's your understanding where Ms. Jones stepped -- 

allegedly stepped on the nail; correct?

A That's correct. 

Q I have no further questions for you.  Thank you, 

Mr. Lane.  

THE COURT:  You may step down.

Any objection to this witness being excused?  

MR. WILLEY:  Not from the plaintiff. 

THE COURT:  You're free to leave.  Thank you, sir. 

THE WITNESS:  Thank you. 

THE COURT:  You may call your next witness.  

MR. BLAIN:  The defendant would call Dr. John Ross. 
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THE COURT:  Dr. Ross, if you could come forward.  I'm 

going to ask, if you could, to come forward towards the 

bailiff and turn around and face this direction.  Place your 

left hand on the Bible and raise your right hand as the clerk 

administers the oath.  

JOHN ROSS, SR., M.D., 

the witness, after having been duly sworn, was examined and 

testified to as follows:

THE COURT:  Dr. Ross, please come around.  Watch that 

area.  That's slanted there.  And have a seat in the witness 

chair.  I'm going to ask that you pull up real close to 

microphone.  Speak loudly, clearly, and slowly in order that 

we can hear everything that you have to say.

And you may take your mask off if you feel comfortable 

doing so. 

THE WITNESS:  Thank you, sir. 

THE COURT:  And let's start with your full name, please.  

THE WITNESS:  John Richard Ross, Sr.  

DIRECT EXAMINATION 

BY MR. BLAIN:

Q Good morning, Dr. Ross.  Would you please introduce 

yourself to the ladies and gentlemen of the jury.  

A Well, I was a general surgeon down in Bamberg, South 

Carolina.  I was the only surgery for four counties for so 

many years and developed a specialty practice in dialysis 
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access, doing operations so people could be on dialysis.  This 

is what I do.  Done more of this more than maybe anybody in 

the world.

So back in rural South Carolina -- Bamberg, Barnville; 

you probably know some of those areas -- we had a tremendous 

amount of problems associated with vascular disease.  I was 

the only surgeon there.  And a lot of these people were really 

never cared for.  So we would see people frequently that had 

gangrene of the feet.  They would come in the emergency room 

with gangrene, and we had to take them to the operating room 

sometimes as an emergency situation because they were going to 

die.

So that was the introduction into seeing all these 

problems associated with feet, particularly the diabetic foot.  

Now, back in the days when I went through the training, the 

general surgeons did the vascular surgery, so we did the 

reconstructive surgery.  So what happened over a period of 

time, we saw three bad things happen.  We were doing a lot of 

dialysis, which means we saw patients that had to get on 

kidney machines.  We saw a lot of peripheral vascular disease, 

and we saw a tremendous amount of diabetes.

It has been said, if you're on dialysis, for every year 

that you live, your blood vessels age seven years.  And this 

is why we see so many amputations in that particular area.

So over a period of time, I guess I have seen a lot of 
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this -- obviously, I'm not 21 years old anymore -- I have seen 

a tremendous amount of this kind of stuff.  And now I created 

the Dialysis Access Institute whereby we train other doctors 

from around the country on how to do -- how to deal with these 

dialysis patients.  It's a passion of mine.  Big passion.

Q Thank you very much, Dr. Ross.  And just to break down 

that introduction a little bit for the jury, just to clarify, 

are you a medical doctor?

A A surgeon, yes. 

Q And so your field of practice is general surgery?

A Is general surgery. 

Q In order to qualify you as an expert, I'm going to ask 

you a few questions about your education and your personal 

background.

If you would, could you explain your education for the 

ladies and gentlemen of the jury, starting all the way back 

with college.

A Okay.  I went to Florida State University.  Then I went 

to the Medical University of South Carolina, and then the 

surgical residency program up at USC. 

Q Thank you.  And are you licensed to practice medicine in 

South Carolina? 

A Yes. 

Q Are you board certified? 

A Yes. 
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Q And what are you board certified in?

A General surgery. 

Q And were you the chief of surgery at the Bamberg County 

Hospital?

A Yes, sir.  That was easy.  I was the only surgeon there. 

Q How long were you the chief of surgery?

A Over 30 years. 

Q And did you own your own general surgery practice?

A Yes. 

Q And how long was that?

A About 35 years. 

Q And are you a member of the Academy of Master of Surgeon 

Educators?

A Yes. 

Q And have you been recognized -- have you been recognized 

by that group?

A Yes. 

Q Could you explain that for me?

A Well, the American College of Surgeons -- after you 

become board certified, we like to be a member of the American 

College of Surgeons.  So this is something we do early on, I 

guess, somewhere in our early 30s.  So I guess it was about 

three or four years ago, the American College of Surgeons has 

something called the Master Surgeon Educators.

So due to one of my friends deciding "maybe this is 
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something I ought to do, since I have trained more surgeons to 

do dialysis access than anybody" -- this is what we do, we 

still do -- is he said I should apply for this particular 

position, of which, as far as I know, I'm the only 

non-academic person that was accepted to that.

I thought it was very interesting that the American 

College of Surgeons would recognize dialysis access as a 

specialty.

Q And do you know how many master surgeon educators are in 

South Carolina, to your knowledge?

A I'm not sure.  As of last year, it was just me. 

Q You're the only one?

A Yes.  As of last year. 

Q So you're kind of unique in that regard?

A Well, yes, yes. 

Q Okay.  And where do you work currently?

A I work up in Orangeburg. 

Q At the Dialysis Access Institute?

A Right.  We created the Dialysis Access Institute up 

there.  It's the only one like it really in the world. 

Q I think you hinted at this in your initial introduction, 

but what is the patient population like that you see at the 

dialysis access institute?

A Well, once the kidneys go, everything else starts to go 

also.  There's almost no such thing as a real healthy dialysis 
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patient.  They go to dialysis three times a week.  Well, the 

way God made us, we go to the bathroom several times a day.  

You get to my age, you do it even more.  And it's something 

that we have to try to keep, in this patient very sick 

population, to keep their accesses going because they have to 

be connected to a dialysis machine.

Dialysis patients don't feel very good most of the time, 

so our patients are coming in -- they're sick.  Everybody's 

sick.  We're trying to make them less sick by giving them 

dialysis, and those are the operations that we do on their 

arms and tubes we put in their neck, goes down into the heart 

such that they can be connected to the machine.

So what kind of patients do we see?  We see very sick 

patients.  They're very, very sick. 

Q Could you explain a little bit?  These sick patients come 

into your Dialysis Access Institute, and what sort of 

treatment do you provide to them, just in a broad way?

A When the patient comes in, we have to look for -- 

THE WITNESS:  Judge, may I stand just a second?  

THE COURT:  Yes. 

THE WITNESS:  Can I do that?

A What we have to do -- I would like -- maybe I can show 

you.  If you look at your own arm or even look at my arm, we 

have arteries and veins.  And what we do, we connect the vein 

to arteries.  They're all over the body -- here, here, your 
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legs, everywhere.  Such that these veins get very large.  They 

get as big as my thumb.  The reason for that, we have to put 

two large needles in these.  One needle to get blood out -- 

and we have to get almost a half a quarter of blood out of the 

patient every minute.  It goes to a dialysis machine, and then 

another needle then returns the pure blood.

So that's the kind of procedures we do.  And there's a 

number of different procedures.  We developed some new 

procedures such that we wanted the patient to have the things 

in their arm, as I just said.  We do not like to have them to 

have the catheters that go in from the neck, which is where 

most people start dialysis, because you have almost a three 

times greater chance of dying.

So that's what we do is try to get the best access such 

that the patient can live as long as possible without 

complications.  Thank you.

Q Do you treat patients with diabetes?

A Oh, yes, large volume. 

Q Do you treat patients with vascular disease?

A Oh, absolutely. 

Q Do you treat patients hypertension?

A Yes. 

Q Do you treat patients with end stage renal disease?

A Yes. 

Q How often would you say you treat patients with those 
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kinds of conditions?

A Daily. 

Q Have you done any research, publications, or 

presentations about those disease processes -- diabetes, 

vascular disease, hypertension, renal disease?

A The predominant number of the papers that I have written 

and textbook chapters that I have written have been associated 

with the complications of getting dialysis access, of which 

those things you just mentioned are certainly until the 

algorithm of how we think about what is going to be the right 

operation to do. 

Q All right.  Does your background, whether by education, 

training, experience, and skill, include the diagnosis and 

treatment of diseases like diabetes, vascular disease, 

hypertension, and renal disease?

A Yeah.  We had the diagnosis.  What we have is -- these 

patients are come in to see me because they already have these 

diseases.  So the hypertension, cardiac disease, pulmonary 

disease, renal failure, of course, they're coming in with me 

with those diagnosis already in hand and being treated for 

those things. 

Q Does the treatment of those diseases ever involve 

amputation or revascularization procedures?

A Frequently. 

Q And specifically, do you have specialized knowledge, 
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training, experience and skill regarding the effects on the 

body of the progression of those diseases:  Diabetes, 

hypertension, vascular disease, renal disease?

A Yes, we do.  As mentioned earlier, when you have kidney 

disease, your blood vessels age very, very quickly.  Very, 

very quickly.  A good thing -- the pleasure of doing this kind 

of practice, if you could say that, we get to see the patients 

at least a couple, three times a year [verbatim].  We get to 

know the patients by their first name, which is kind of 

unusual.  In a pure general surgical practice, you take the 

gallbladder out, you fix the hernia, you go home.  I never see 

you again until at the office visit.

Dialysis patients aren't like that.  We have got to see 

you a lot because everything we do fails.  We are creating a 

pathological operation.  God never created an AV access, the 

things I'm talking about.  That's always pathological.

So in answer to your question, I guess, somewhat, these 

patients are presenting to us already very sick, and many 

times, we will see other problems that maybe were not 

identified by the nephrologist, who is a kidney doctor, and we 

will send them back to the appropriate people.  Even cardiac 

situations. 

Q And have you ever been qualified as an expert witness in 

South Carolina?

A Yes, I have.  I have reviewed charts but rarely go to 
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court. 

Q Okay.  Rarely, but have you ever gone to court?

A Never had to. 

Q Okay.  

MR. BLAIN:  At this time, I will offer Dr. Ross as an 

expert in the field of general surgery. 

THE COURT:  Any query with regard to his qualifications?  

MR. JEFFERIES:  Yes, Your Honor. 

THE COURT:  Yes.  

VOIR DIRE EXAMINATION 

BY MR. JEFFERIES:

Q Dr. Ross, have you ever examined the plaintiff, April 

Jones?

A No, sir. 

Q Have you ever asked to examine the plaintiff?

A No. 

Q Have you ever met the plaintiff?

A No, sir. 

Q Have you asked to meet the plaintiff?

A No. 

Q Have you talked to the plaintiff, you know, not person to 

person but on the telephone?

A No, sir. 

THE COURT:  Mr. Jefferies, this query is limited to his 

qualifications as an expert. 
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MR. JEFFERIES:  Yes, sir. 

THE COURT:  And those are general cross-examination 

questions that you'll have an opportunity to do.  The question 

is:  Do you have any questions about his qualification as 

being an expert in the area of surgery?  

MR. JEFFERIES:  Yes, we do, Your Honor.  This goes to his 

methodology, because I'm about to ask him if this is the 

methodology he uses in diagnosing his own patients and whether 

or not it's the same as what he has used in diagnosing 

Ms. Jones.

But I'll move on, nonetheless, from talking to Ms. Jones.

BY MR. JEFFERIES:

Q Have you looked at photographs of Ms. Jones's foot or 

leg?

A I have not seen photographs. 

Q And not seen it personally? 

THE COURT:  Mr. Jefferies, might you approach the bench. 

MR. JEFFERIES:  Yes, Your Honor.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes:)  

BY MR. JEFFERIES:

Q Doctor, one final question on the examination.  What you 

have just described to us, this is not how you learn to 
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practice this type of medicine in medical school, is it?

A Medical school?

Q Yes.  

A No, sir. 

Q Not examination.

A Not in medical school, no, sir. 

Q Did you learn somewhere to practice this type of 

medicine, diagnosis, without examination?

A The diagnosis without examination is done very frequently 

because we have other ancillary things that actually give us a 

diagnosis:  CT scans, angiograms, etc.

Q And have you reviewed CT scans and angiograms --

A I have seen the reports, yes. 

Q Okay.  We'll come back to that.

Doctor, with respect to your appearance here today, are 

you being paid to be here?

A Yes. 

MR. BLAIN:  Objection, Your Honor.  

THE COURT:  Once again, those matters you're going to 

have an opportunity to explore.  This has to do with whether 

or not he's qualified as an expert. 

MR. JEFFERIES:  Just questioning about bias, Your Honor, 

but I'll move on. 

THE COURT:  I mean, that's general cross-examination.  

The query that I'm affording you an opportunity to do is 
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whether or not there are any questions concerning his 

qualifications as a medical doctor, a surgeon testifying as to 

matters such as this. 

THE COURT:  Understood. 

MR. JEFFERIES:  Your Honor, we must then object based on 

his methodology not being appropriate and his not having 

testified before, been qualified to testify before. 

THE COURT:  Those matters you can address on 

cross-examination. 

MR. JEFFERIES:  Understood. 

THE COURT:  You're tendering him as an expert in what?  

MR. BLAIN:  In general surgery. 

THE COURT:  Okay.  And, ladies and gentlemen of the jury, 

we have dealt with experts earlier in this trial, and I'll 

charge you at the conclusion of the case how to evaluate 

expert testimony.  Once again, he's allowed to render his 

opinions in the area of general surgery, and he's allowed to 

do that.  And I'll charge you how to evaluate expert testimony 

in greater detail at the conclusion of the case.

He is so qualified.  Yes, sir.  

MR. BLAIN:  Thank you, Your Honor.  

CONTINUING DIRECT EXAMINATION 

BY MR. BLAIN:

Q Dr. Ross, if you weren't here today sitting in front of 

the ladies and gentlemen of the jury, would you be practicing 
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medicine at work?

A Not today.  Yesterday. 

Q Yesterday you were.  Okay.

Yesterday, were you seeing patients?

A Yes.

Q Did Walmart hire you to lend your expertise to review 

Ms. Jones's medical records and explain your opinions to a 

jury?

A I was asked to review the records, that's right. 

Q Do you charge a fee for your services to review those 

medical records and be present here today?

A Yes.  It takes time. 

Q And your time is valuable; correct?

A Well, at my age it is. 

Q Is the fee that you charge reasonable and appropriate for 

a doctor with your experience and qualifications?

A I assume so. 

Q Does the fact that Walmart is paying you bias or 

influence your opinions?

A Not at all. 

Q Are your opinions based on your review of Ms. Jones's 

medical history and treatment as documented in her medical 

records?

A Yes. 

Q Are her medical records the type of records that are 
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reasonably relied upon by experts in your field of general 

surgery to form opinions?

A Yes. 

Q Did you indeed base your opinions that you'll discuss 

here today, did you base those opinions that you intend to 

share on your review of those medical records?

A Yes, sir. 

Q Do you recall -- do you recall how many pages roughly of 

medical records you reviewed for this case?

A A lot. 

Q Okay.  Bear with me one moment.  

MR. BLAIN:  At this time, I would mark a selection of 

Ms. Jones's medical records as Defendant's Exhibit No. 1.  

Two.  My apologies.  

(Defendant's Exhibit No. 2, Medical Records, was marked 

for identification.) 

BY MR. BLAIN:

Q Dr. Ross, this is just a selection of the medical records 

that you reviewed for purposes of your testimony today; is 

that right?

A Yes. 

MR. BLAIN:  At this time, I would move the selection of 

medical records for Ms. Jones into evidence as Defendant's 

Exhibit No. 2.  

MR. JEFFERIES:  Your Honor, I'm still looking through 
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these, but none of these appear to be Dr. Ross's records.  As 

such, they would be hearsay.  He, of course, can, as an 

expert, he's qualified and can rely on hearsay -- 

THE COURT:  I agree with you.  He can testify as -- he's 

an expert.  He's allowed to look at hearsay testimony and 

render opinions therefrom, but he's correct in that they're -- 

the documents themselves cannot be introduced into evidence 

because they're hearsay.  He can rely upon him to base his 

decision.  As a matter of fact, most expert opinions are based 

on hearsay. 

MR. BLAIN:  Thank you, Your Honor.  Understood.  

BY MR. BLAIN:

Q And, Dr. Ross, your opinions are based on your review of 

the medical records from Ms. Jones?

A Yes. 

Q Okay.  Have you also reviewed Ms. Jones's deposition 

testimony?

A Her deposition?  No. 

Q Okay.  Have you reviewed -- are you aware that Ms. Jones 

claims she stepped on a nail in Walmart?

A Yes. 

Q Have you -- you haven't examined Ms. Jones other than 

seeing her in the courtroom today, have you?

A That's right. 

Q Have you reviewed Dr. Player's deposition?
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A Yes. 

Q Do you agree with Dr. Player when he said under oath -- 

MR. JEFFERIES:  Objection, Your Honor.  Pitting the 

witnesses. 

THE COURT:  What was -- repeat the question. 

BY MR. BLAIN:

Q Do you agree with Dr. Player, when he said in his 

deposition testimony -- 

MR. JEFFERIES:  May we approach?  

THE COURT:  I'll sustain the objection.  You can ask him 

what his opinion is. 

MR. BLAIN:  Certainly.  

BY MR. BLAIN:

Q Before I get to that, Dr. Ross, are your opinions also 

based on the deposition testimony -- 

MR. JEFFERIES:  Objection, Your Honor.  He's been leading 

a fair bit but it's clearly suggestive. 

THE COURT:  I think the appropriate question is what did 

he rely upon. 

MR. BLAIN:  Certainly. 

THE COURT:  He can list the things he relied upon and go 

from there.

A There's a method by which, when you review charts -- and 

this can be either a situation like this or medical review we 

do in hospitals for quality assurance, particularly if you 
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have had multiple procedures done.

And the order, I think, that seems to make the most 

sense, you go directly to the operative notes.  I want to know 

what the surgeons are doing.

Any time you have an operation, what are the indications 

for the operation, what's the operation, and what do you think 

your outcome is going to be?  Because we have to go out and 

talk to the family.  And the family needs to know.  So many 

times, the first thing we'll say, "Your husband's fine" or we 

can say "We have got a little bit of a problem, we did this."  

And so when I look at these records -- and we have got 

five surgeons involved here.  We have got five surgeons doing 

drastically different procedures.  But all of them are coming 

up with almost the same conclusion after all their individual 

procedures.  And so that's where a lot of this information is 

coming from.

Q Thank you, Dr. Ross.

Let's take a look at Ms. Jones's medical records, if we 

can.  

MR. JEFFERIES:  Well, he -- 

THE COURT:  Hang on.  Objection?  What's the grounds for 

your objection?  

MR. JEFFERIES:  It's -- the hearsay documents that are 

excluded from evidence -- 

THE COURT:  I sustain.  I sustain that.
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You can ask him what he reviewed and what his conclusions 

were and what his opinion is, but the documents themselves are 

inadmissible. 

MR. BLAIN:  Understood.

Your Honor, if we may approach?  

THE COURT:  Yes.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

BY MR. BLAIN:

Q Dr. Ross, we have been talking about Ms. Jones's medical 

records that you have reviewed for your opinions in this case.  

Did you review medical records from prior to the date of the 

incident in Walmart on June 26, 2015?

A Yes. 

Q Okay.  And I know there's a volume of medical records.  I 

have provided a selection to refresh your recollection of the 

records that you have reviewed.  Do you have that with you?

A Yes. 

Q Okay.  Was Ms. Jones seen -- 

MR. JEFFERIES:  Objection, Your Honor.  He can't lead the 

witness through the medical records.  They're hearsay.  The 

witness can -- 

THE COURT:  I'll allow him some leeway in that regard.  
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Let's hear what he's got to say.  

BY MR. BLAIN:

Q Dr. Ross, was Ms. Jones seen at the Hope Health Clinic in 

2012?

A Yes. 

Q What -- at the time of that May 2012 visit to Hope 

Health, what medical conditions did she have?  

MR. JEFFERIES:  Objection, Your Honor. 

THE COURT:  Overruled.  Overruled. 

MR. BLAIN:  Thank you, Your Honor.

A We have listed here abdominal pain, hypertension, and 

diabetes.  

BY MR. BLAIN:

Q Okay.  So, in 2012, based on your review of the records, 

did Ms. Jones have diabetes?

A Yes. 

Q What is diabetes?

A It's one of the worst diseases that we have in the human 

and it's increasing rapidly.  And what it involves -- people 

think it's a blood sugar disease, of which it is.  But 

diabetes, what is it?  It's where the blood sugars go very 

high, but diabetes does something else.  It goes for every 

organ in the body.  Diabetes, it looks for little blood 

vessels all over the body to destroy them.  This is why people 

go blind with diabetes.  This is why you have strokes.  This 
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is why you have cardiac conditions, even gastrointestinal 

problems with the stomach called gastroparesis.  Also problems 

associated with peripheral vascular disease.  It goes and 

looks for little tiny blood vessels and it destroys those 

blood vessels.

And what happens, it takes a little bit of time for this 

to happen.  So when you think of diabetes, you just can't 

think of blood sugar.  You have to think about the ravages 

that it causes all over the body with the blood sugar, if that 

explains it.

Q All right.  Thank you, Dr. Ross.

And what is diabetes mellitus?

A Well, that means sweet sugar, actually.  That's the same 

thing as diabetes.  We just abbreviate it to diabetes 

nowadays.  There are other kinds of diabetes, but we're doing 

mellitus there now. 

Q So if we refer to diabetes going forward today, we're 

talking about that type of diabetes, mellitus; right?

A We're talking sugar diabetes. 

Q Based on your review of the medical records, do you know 

when Ms. Jones's diabetes started?

A No, I don't know the exact date on that.  I don't. 

Q Okay.  Do you know, based on your review of the Hope 

Health records of whether her diabetes problem was getting 

better or getting worse in 2012?
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A Having the records here, it says -- 

MR. JEFFERIES:  Objection, once again, Your Honor.  He 

can't read the records. 

THE COURT:  He can't read the records, but he can glean 

from his conclusions are from reviewing the records.

Go ahead.  

BY MR. BLAIN:

Q Dr. Ross, based on your review of the records, can you 

glean whether Ms. Jones's diabetes in 2012 was getting better 

or getting worse?

A I can't tell you that.  I don't know. 

Q Okay.  Can you glean from your review of the Hope Health 

records whether the -- what the risk factors were for 

diabetes?

A Yes. 

Q What were those risk factors?

A The vision problems, the chest pain, the shortness of 

breath, frequent urination, heartburn, fatigue, plus the 

other -- not listed that I mentioned earlier. 

Q Okay.  Would obesity be a risk factor for diabetes?

A Yes.  A lot of people that have adult onset diabetes, 

type 2 diabetes which we're talking about -- I'm very familiar 

with this.  I had two parents that had this.  Is that, if we 

have rather profound weight loss, in a significant percentage 

of people, the diabetes goes away. 
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Q Would a sedentary lifestyle be a risk factor for 

diabetes?

A Oh, for sure. 

Q Do you know whether, based on your review of the 2012 

Hope Health records, Ms. Jones had risk factors of obesity and 

a sedentary lifestyle at that time?

A That's correct. 

Q Do you know, based on your review of the Hope Health 

records, whether Ms. Jones's -- can you glean from those 

medical records whether Ms. Jones's diabetes started -- began 

in 1999? 

A Yes.  I see it says 1999. 

Q Do you know whether Ms. Jones was -- well, let's talk 

about hypertension.  Based on your review of the medical 

records from Hope Health in 2012, did Ms. Jones have 

hypertension at that time?

A Yes, she did. 

Q What is hypertension?

A Well, it's an increase in blood pressure.  And the 

problem with the hypertension, with the increasing in blood 

pressure, the little blood vessels again are getting beat up 

by a big pulse.  That's why we don't want this blood pressure 

to be too high.  This is what causes strokes, heart attacks, 

peripheral vascular disease.  It's a very common malady that 

we have.  And when we couple that with diabetes, it makes 
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everything much worse. 

Q And what causes hypertension?

A Well, there are multiple causes of hypertension.  Most of 

them really what's called essential hypertension, which we 

kind of don't know.  There are other types of hypertension 

associated with renal artery, stenosis, and hormonal kind of 

things that can be treated, but this usually what we're 

looking at is called essential hypertension. 

Q And what do you usually do to treat hypertension?

A Usually medications. 

Q Okay.  Based on your review of the 2012 Hope Health 

medical records, can you glean whether Ms. Jones was taking 

any medication for either hypertension or diabetes?

A I'm looking for a medication list right now.  Sorry.  

MR. JEFFERIES:  Your Honor, may we approach the bench?  

THE COURT:  Yes.  

BENCH CONFERENCE

(A bench conference was held off the record and outside 

the hearing of the jury and others.)

(Open court resumes as follows:) 

BY MR. BLAIN:

Q Dr. Ross, based on your review of the 2012 Hope Health 

records, can you glean whether Ms. Jones was taking any 

medications for her hypertension or diabetes?

A Evidently not.  She was not taking them.
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Q Without medications, would those disease conditions be 

uncontrolled, in your opinion?  

MR. JEFFERIES:  Once again, objection to the leading 

question, Your Honor. 

MR. BLAIN:  Withdrawn.  

BY MR. BLAIN:

Q Dr. Ross, what do these diseases -- diabetes and 

hypertension -- what happens to those diseases on the body if 

there are no medications being taken?

A Well, the hypertension certainly can cause stroke.  It's 

one of the more common causes of stroke.  It can certainly 

cause heart issues.  Can cause you to have a heart attack.  It 

can certainly cause kidney failure, which is one of the more 

causes of kidney failure associated with diabetes.  And the 

diabetes are the things that we have already mentioned that it 

affects every organ in the body. 

Q Dr. Ross, what does comorbidity mean?

A Additive. 

Q Would diabetes and hypertension, are those comorbidities?

A Yes. 

Q What other comorbidities did Ms. Jones have prior to the 

incident at Walmart?

A Well, we have several, but I guess the big three is going 

to be associated with diabetes, kidney failure, hypertension, 

and presumptively known atherosclerotic disease.  These are 
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high risk and they're additive. 

Q Okay.  Is vascular disease and atherosclerotic disease, 

are those one and the same or could you explain the difference 

to us?

A No, think of them as -- vascular disease unto itself is 

nothing more -- think of blood vessels.  They're tubes.  And 

what is happening in vascular disease, the tubes are getting 

narrowed down.  And that's where we get cholesterol checked 

because we know cholesterol can embed themselves into the 

walls of the blood vessel, and that's what causes strokes, 

heart attacks, and legs to be lost and that kind of thing.

So atherosclerotic, that's what it's called when it is 

caused by the atheroma associated with cholesterol and plaque. 

Q Okay.  And if there are plaque -- if there's plaque in 

the vessels -- the blood vessels, is that commonly seen in 

blood vessels of the lower extremities, the legs?

A It's seen all over the body. 

Q Okay.

A You can start at the carotid arteries up here where 

people have to have operations to clean these out so they 

don't have a stroke, coronary arteries, and certainly the 

legs. 

Q And what causes that plaque build-up in the vessels?

A Well, a lot of it has to do with dietary things.  Some of 

it is genetic but certainly dietary things, exercise things, 
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weight.  Probably the biggest thing associated with it is 

dietary. 

Q And what would you do to treat vascular disease or 

atherosclerotic disease?

A Well, vascular -- in the treatment of vascular disease, 

what you're trying to do is re-establish the flow somewhere so 

you can get the flow back where it is supposed to go.  If you 

have a problem with legs, you want to get the flow back down 

to the foot.

So there's vascular disease somewhere.  If that is a 

problem, it may be high up in what's called the aorta in the 

abdomen.  It could be in the groins.  It could be in the 

thigh.  But the idea is to get more blood back down to the 

small blood vessels again, which could be foot, brain, heart.

Q And if someone has atherosclerotic disease and vascular 

disease, is that the key or -- 

MR. JEFFERIES:  Objection, Your Honor.  Once again, he's 

leading the witness. 

THE COURT:  Sustained. 

BY MR. BLAIN:

Q How does vascular disease affect the flow of blood into 

the lower extremities?

A It decreases the amount of flow into the lower 

extremities.

Q Based on your review of all of Ms. Jones's medical 
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records, is it your opinion that -- 

MR. JEFFERIES:  Objection, Your Honor. 

THE COURT:  What is your question?  

MR. BLAIN:  Let me rephrase my question, Dr. Ross. 

BY MR. BLAIN:

Q Based on your review of Ms. Jones's medical records, what 

is your opinion about whether she had vascular disease prior 

to the incident at Walmart?

A Well, the -- I guess the big documentation that we have 

is when she has vascular disease, which she had to have before 

the incident event -- because we had non-invasive studies 

done, we had CT angiograms done, and later on, we had direct 

arteriography done.

So we have got -- these things do not develop acutely.  

This is a gradual process.  Sometimes it can be accelerated, 

but this is a gradual process, so there had to be some 

component of that there probably starting years ago.

Q Okay.  A moment ago, we were talking about comorbidities.  

You were talking about diabetes, hypertension, and vascular 

disease.  Is renal disease a comorbidity?

A Oh, yes. 

Q Based on your review of Ms. Jones's medical records, what 

is your opinion as to whether she had -- whether or not she 

had renal disease?

A Oh, she obviously had renal disease. 
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Q Okay.

A Not only did she have renal disease, she had renal 

failure. 

Q And what causes renal failure?

A Multiple situations can cause it.  Diabetes is a big 

thing that we see and particularly in women.  Hypertension can 

cause it.  Lead poisoning can cause it.  There are certain 

auto-immune diseases.  There's a list of things that can cause 

it. 

Q And in your records -- in your review of the records, do 

you know whether she had -- is it your opinion whether she had 

end stage renal disease?

A She did. 

Q What does end stage mean?

A Essentially means that the kidneys are end stage.  They 

don't work anymore.  The kidneys are this amazing organ.  It's 

an amazing organ because it adjusts the fluids in our body, it 

adjusts the electrolytes in our body -- potassium, sodium, and 

that kind of thing.  It filters things out that should not 

stay in our body.

So when you have end stage renal disease, we can't adjust 

the fluid, we can't adjust the electrolytes, and we retain the 

poisons.  And if we retain too much in the way of poisons, 

then we can't live with that.

Q And is dialysis used to treat renal disease?
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A Yes. 

Q Could you explain that dialysis process for the jury?

A The dialysis machine, it's going to take -- as we said 

earlier, it's going to take about a half a quart of blood out 

of the body every minute.  And it's a filtering process.  And 

we can adjust the fluid in the body with the dialysis machine 

of how much fluid we want to take off because it is not 

unusual for sometimes to retain as much as 10 to 12 pounds of 

fluid that has to be taken off.

Also, the potassium levels will rise because now we don't 

have a kidney function that can adjust the potassium and the 

sodiums appropriately.  That can be adjusted with the machine 

also.

There are also numerous different poisons that build up 

in our body that we cannot rid the body of without having 

kidney function, and the purpose of the machine is to try to 

get some of that out too.  It's never good as a God-given 

kidney, but it does keep us alive. 

Q Thank you, Dr. Ross.

We talked about diabetes, hypertension, vascular disease, 

and renal disease.  Are there any other comorbidities, in your 

opinion, based on your review of the records that you found 

Ms. Jones to have prior to the incident in Walmart? 

A I think we had a history in there of congestive heart 

failure.  Also, there was recorded early on of severe 
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pulmonary hypertension. 

Q Okay.  How would pulmonary hypertension affect Ms. Jones? 

A Well, pulmonary hypertension, that's where the pressures 

inside the lung get very, very, very high, and when the 

pressures get very high in the lung, it puts some extra strain 

on the heart.  And so what can happen, when we have these 

drastic fluid shifts when we get on the dialysis machine -- 

remember, on the dialysis machine, you go to dialysis three 

times a week for four hours.

So, in 12 hours, we have got to readjust fluid and 

everything.  There's 168 hours in a week.  And our kidneys -- 

our kidneys in this room work 168 hours a week.  The only 

thing that we have in dialysis is try to fix all this stuff in 

12 hours.  And that's where the problems come in, if that's 

what you're asking. 

Q And you mentioned congestive heart failure.  How would 

congestive heart failure affect Ms. Jones?

A Well, congestive heart failure simply means the body has 

more fluid than the heart can pump out so fluid backs up.  

That's when you get leg swelling, you can get short of breath, 

because the fluid backs up in the lungs.  That's what 

congestive heart failure is.

So, in dialysis patients, it becomes absolutely more 

critical because our kidneys are not helping us adjust fluid 

during the day.  We drink a little bit too much orange juice, 
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we have too much sodium, something, and we can -- we can get 

ourselves out of balance very quickly, and that puts us in 

heart failure because the heart can't handle the fluid. 

Q Based on your review of the records, do you have an 

opinion or did you glean whether Ms. Jones had severe anemia?

A Yeah.  One time, she had a hemoglobin down to 5.9.  She 

had to have a couple of units of blood.

Q What is hemoglobin?

A The hemoglobin -- our normal hemoglobin in here should be 

between 12 and 15.  Hemoglobin carries oxygen.  That's what it 

does.  And so when our hemoglobin goes down, we can't carry as 

much oxygen.

Well, we need oxygen.  And that means less oxygen for the 

brain, less oxygen for your eyes, less oxygen for everything.  

We need oxygen.

So when the hemoglobin is very, very low, we're not 

having appropriate oxygen-carrying capability to places that 

it needs to go.

Q Dr. Ross, did you review medical records -- the selection 

of medical records.  Did you review medical records from Hope 

Health dated October 1 of 2013?

A Mr. Blain, I assume that's in here because I'd have to 

refresh that.  Yes, I see it. 

Q Based on your review of that medical record, do you know 

whether -- is it your opinion whether -- can you tell whether 
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Ms. Jones -- 

MR. JEFFERIES:  Objection, Your Honor.  He's going to 

lead the witness again into reading the record.  

THE COURT:  All right. 

MR. BLAIN:  Let me rephrase my question. 

MR. JEFFERIES:  Can we approach, Your Honor, because 

this... 

THE COURT:  Yes, you can approach.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

BY MR. BLAIN:

Q Dr. Ross, did you review a medical record from Hope 

Health dated October 1st, 2013, an office visit?

A Yes.

Q And you have a copy of that record in front of you to 

refresh your recollection of that record?

A Yes, I do. 

Q Do you have an opinion whether Ms. Jones was taking her 

medications correctly in October of 2013?

A Recorded, it does not appear she was taking appropriate 

medications. 

Q Do you have an opinion whether Ms. Jones had -- had any 

blisters on her feet at that time?
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A Recorded as such. 

Q Okay.  Recorded as --

A As having the blisters. 

Q Okay.  Based on your review of those records from 2013, 

what are -- what's going on with those blisters?  Are those 

blisters -- what's causing those blisters?

A Well, it can be many causes for blisters.  I'm sure most 

of us have had blisters.  It can be a simple friction kind of 

thing in running shoes, and we have had that before.  

Different things can cause blisters.

You can also have venous hypertension, which can be -- if 

there's a fluid overload problem or swelling of the legs can 

cause an increase pressure and give you blisters.

You would worry, indeed, if the skin is starting to break 

down a little bit.  Diabetics should be using some type of 

lanolin lotion or something to keep the skin very, very soft.  

We must protect the feet.

So any of those things or lack of those things can 

actually cause you to form blisters. 

Q Okay.  Would it be a problem if a patient's blisters are 

open and draining?

A Well, it could be.  It could be.  Because if you're 

having anything that's open and draining, of course that means 

bacteria can get in.  The outside world out here is just full 

of all kinds of bacteria that can be very bad. 
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Q Based on your review of that October 2013 record, can you 

tell whether Ms. Jones -- do you have an opinion whether 

Ms. Jones had problematic blisters on her feet?

A Well, as recorded -- 

MR. JEFFERIES:  Objection, Your Honor.  He's now not 

offering -- 

THE COURT:  You can review it and testify as to what it 

says.

A So say it again, please.  

BY MR. BLAIN:

Q Sure.  My pleasure.

Based on your review of that October 2013 record, in your 

opinion, was Ms. Jones having any problems with the blisters 

on her feet?

A Well, we have sores as recorded, on the bottom of the 

foot. 

Q Was she having any problems with those sores on the 

bottoms of her feet?

A Yeah, they're draining. 

Q Okay.  And draining, could that introduce infection?

A Yes.  Because, if it's draining, if fluid can come out, 

bacteria can go in. 

Q Did you review medical records from McLeod Hospital from 

October of -- and November of 2013 when Ms. Jones -- let me 

ask you that one.
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Did you review records from McLeod Hospital when 

Ms. Jones was treated in 2013?

A I reviewed records, yes. 

Q Okay.  And you have been provided with those records to 

refresh your recollection of that treatment; correct?

A Yes. 

Q Are you able to follow along, Dr. Ross?

A Yeah, I think so. 

Q Okay.

A We're looking at October the 1st of '13; is that correct?

Q From the McLeod Regional Medical Center on October 5th of 

2013, admit date.

A Yes, I think I'm looking at this. 

Q Was Ms. Jones admitted October 5th of 2013 and discharged 

almost a month later on November 1st of 2013?

A Yes. 

Q Why was she in the hospital?

A Severe pulmonary hypertension. 

Q Severe pulmonary hypertension.  Was -- in your opinion, 

was she dealing with end stage renal disease at that time?  

MR. JEFFERIES:  Objection, Your Honor.  He's leading him 

again. 

THE COURT:  "What was her condition," would be 

appropriate. 

MR. BLAIN:  Thank you, Your Honor.  
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BY MR. BLAIN:

Q Dr. Ross, in 2013, what was Ms. Jones's medical condition 

related to that?

A Well, she has the severe pulmonary hypertension, chronic 

diastolic heart failure, uncontrolled hypertension.  Her blood 

pressure was out of control.  Non-insulin dependent diabetes.  

Kidney dysfunction.  Anemic.  She also has what's called 

hyperbilirubinemia, which I don't think we need to go into, 

but this is where people get jaundice and that kind of thing.  

I'm not sure we know why.

And the discharge -- that was pretty much what was 

thought on that admission. 

Q And, in your opinion, what was the status of her kidneys 

at that time?

A Well, evidently, we have got end stage renal disease 

going on.  She actually had the dialysis catheter put in.  

This is where we go through the vein in the neck and we put 

the tube that goes down into the heart and then we can take 

blood out of that little plastic tube, which is about half the 

size of my little finger, and push the same amount of blood 

back.  So we are dealing with kidney failure.

Q Did Ms. Jones have to have -- 

MR. JEFFERIES:  Objection, Your Honor. 

THE COURT:  What -- what happened?  

BY MR. BLAIN:
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Q What happened?  How did they treat Ms. Jones's kidneys in 

2013?

A Well, she had the dialysis catheter put in.  She's going 

to have the kidney failure treatment with a dialysis machine.

Q Okay.  After Ms. Jones had the dialysis catheter put in, 

in your opinion, would she need to begin the dialysis 

treatment?

A Oh, yes. 

Q Okay.  Based on your review of the records, do you know 

where Ms. Jones did her dialysis treatment?

A I don't know where. 

Q Okay.  At a dialysis clinic, would it be a common 

practice -- 

MR. JEFFERIES:  Objection, Your Honor.  

THE COURT:  He can ask that.  

BY MR. BLAIN:

Q Do dialysis clinics inspect -- do a physical examination 

of their patients?

A Yes. 

Q Okay.  What does that physical examination of the 

patients at a dialysis clinic include?

A Well, it's a comprehensive physical examination initially 

when they come in, usually done by the nephrologist, the 

kidney doctor.  They want to know the status of everything, 

because as we talked about, these fluid shifts that are taking 
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place on a dialysis machine, can drop the blood pressure out 

the bottom, which can come in with a blood pressure of 160 

and, all of a sudden, you get two hours into dialysis and it's 

75 and the patient really is almost -- almost in shock.

So we have to know all about the cardiac status.  We have 

to know about pulmonary status.  We have got to know the 

general medical condition of the patient, because dialysis is 

very difficult on the body.  Physiologically, it's very 

difficult on the body.  So a complete check is done from top 

to bottom and episodically throughout the year. 

Q If we check the top and bottom, does that include a check 

of the feet?

A Yes. 

Q Okay.  Do you know whether -- based on your review of the 

records, is it your opinion -- 

MR. JEFFERIES:  Objection, Your Honor.  He can't tell him 

what his opinion is. 

THE COURT:  What is your... 

MR. BLAIN:  Thank you, Your Honor.  I apologize.  

BY MR. BLAIN:

Q Dr. Ross, what is your opinion about the condition of 

Ms. Jones's feet in 2013?

A We have the history of her having problems, as we have 

already discussed, with the blisters and the sores, that kind 

of thing, going on as documented.  And then we -- I have also 
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documented from the Fresenius, that's a dialysis clinic -- the 

outpatient dialysis clinic -- that they did a foot check and, 

evidently, an educational program, as they should do 

concerning socks and shoes and protection for the diabetic 

foot. 

Q Have you reviewed the records from the Fresenius foot 

checks?

A I saw one report, yes. 

Q Okay.  And based on your review of those records, what is 

your opinion regarding the condition of the soles of 

Ms. Jones's feet?

A I don't remember particularly the sole.  You may have 

to -- I may have to refresh that, but I do remember them 

having the foot check done and that -- and then -- as they're 

supposed to do, counsel her concerning foot care.  This is so 

important in a diabetic. 

Q Okay.  Do you recall if they -- and what -- when a 

dialysis clinic is counseling a patient, what does that 

counseling look like?  What things are being discussed in that 

education?

A It will be -- it should be comprehensive.  Some of it is 

done by the nephrologist, the kidney doctor, some of it will 

be done by the clinic director, and some of it will actually 

be done by the nurses and/or the techs on the floor.

But concerning the foot check, this is something that, in 
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many of the clinics, they do very, very frequently.  The foot 

check in a diabetic is just so terribly important. 

Q Doctor, do you have an opinion whether -- what could 

cause sores on the soles of a patient's foot?

A A diabetic patient?

Q Yes, sir.

A Well, a diabetic patient because, as we talked about with 

the blood sugar elevation, it also affects the nerves.  And 

the nerves are also inside the blood vessels, and they can get 

what's called a neuropathy.

And so what happens with a diabetic patient is that the 

arteries -- we could go into that but it decreases the blood 

flow to the foot itself and the small vessels just kind of 

clamping down with time.  And so it makes that foot very 

vulnerable to having any kind of injury that could be 

catastrophic. 

Q In your opinion, as to whether Ms. Jones's feet were 

vulnerable to injury at the time of the Fresenius checks?

A Opinion based.  Diabetic feet are always vulnerable. 

Q And what would you counsel your patients to do to protect 

those feet -- diabetic feet?

A Well, they have an education program of, first of all, 

what it is and what are the complications of having a diabetic 

foot.  It's how relatively minor things can, again, be quite 

catastrophic, and we want to protect the feet.  And in 
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protecting the feet, we'd love to have diabetic shoes.  You 

know, the diabetic shoes used to be real ugly-looking shoes to 

protect the feet so that nothing would get through.  They have 

since have become much better, much more fashionable.  But 

that is absolutely imperative.

I have what I call the "me and the mama test."  It's what 

I want done to me or mama.  If I had diabetic feet -- and mama 

did have diabetes, by the way -- is that we wanted to make 

very sure those feet were taken care of, because even 

something like an ingrown nail toe can be catastrophic if not 

attended to appropriately. 

Q And, in your opinion, are -- could you explain to the 

jury -- let me ask it this way:  Are flip-flops appropriate 

footwear for diabetics?

A Oh, no. 

Q Why not?

A Trauma.  Flip-flops -- I mean, all of us have worn 

flip-flops before, and we can get trauma to our feet, we can 

stub our toe.  Flip-flops don't give you any protection at 

all.  It's almost like going barefoot.  Not quite but almost. 

Q And is education -- would education include counseling 

regarding appropriate footwear, diabetic shoes versus 

flip-flops?

A I don't know if they'd say the word "flip-flops" but 

certainly diabetic shows and protection of the foot. 
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Q Okay.  Do diabetic patients -- 

MR. JEFFERIES:  Objection, Your Honor. 

THE COURT:  That's a leading question.  Ask him what his 

opinion is. 

MR. BLAIN:  Thank you, Your Honor. 

BY MR. BLAIN:

Q Dr. Ross, what is your opinion regarding the risk of 

ulcers or pressure wounds for diabetic patients?

A It can be quite dire. 

Q And why is it dire?

A Introduction of bacteria with poor circulation and with 

inability for the body to get the appropriate amount of blood, 

for healing, even to get antibiotics to the correct place.  We 

take antibiotics through our mouth.  It goes -- it's absorbed 

into the blood system, and then it takes the antibiotic to 

where it needs to go to fight whatever kind of infection.  

With poor circulation, you can't do that. 

Q And what causes pressure wounds or pressure ulcers?

A Yeah, that comes from what's called a trophic ulcer, and 

it's usually on the ball of the foot, right underneath -- 

usually under the second toe, moving back on the ball of the 

foot.  And what happens, that's just an area there that's a 

pressure point, and that pressure point, because of the 

vascular supply to that particular point because that's the 

push-off point when we actually walk, is that that area 

3294



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DR. JOHN ROSS - Continuing Direct by Mr. Blain

647

becomes stressed.

Q So, Dr. Ross, we just happen to have a foot in evidence 

here -- an exemplar foot.  But the area that you were just 

describing, could you point to it on this exemplar foot?

A Yeah.  Right here.

Q All right, sir.

And you reviewed Ms. Jones's medical records -- we talked 

about 2013.  Did you review her medical records in 2014 and 

2015, leading up to the incident in Walmart?

A Yes. 

Q Do you have an opinion as to whether she was 

continuing -- do you have an opinion as to what the condition 

of the diseases that we have discussed -- diabetes, 

hypertension, vascular disease, renal disease -- we mentioned 

congestive heart failure, pulmonary hypertension.  Do you have 

an opinion as to how those diseases were affecting Ms. Jones 

in 2014 and 2015 prior to Walmart?

A Well, it seems that -- the terminology that was used in 

the chart is going to be "uncontrolled," and that can go for 

blood sugar, that can go for hypertension.  We have history of 

having peripheral swelling in the legs, which could be 

relative to the heart.  It could be relative to congestive 

heart failure in inadequate dialysis, one or the other.

Peripheral vascular disease, if it were there, which it 

had to be there, then, indeed, all this is progressing. 
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Q And do those diseases work in concert as a -- 

MR. JEFFERIES:  Objection, Your Honor. 

MR. BLAIN:  Thank you.  Withdrawn.  My apologies.  

BY MR. BLAIN:

Q Dr. Ross, what is your opinion about how those diseases 

act in concert together on the body?

A Well, you have several organ systems that are suboptimum, 

and one organ system affects the other organ system which 

affects the other organ system.  So when you have several 

organ systems that have gone down, the body's resistance to 

anything -- any kind of trauma, any kind of insult at all, it 

decreases a lot.  You just don't want to have heart, lungs, 

peripheral vascular disease, diabetes, hypertension.  And all 

these things are additive.

Q Dr. Ross, you weren't there in Walmart on June 26, 2015, 

were you?

A No. 

Q And you weren't at the hospital where Ms. Jones sought 

medical care; right?

A Not at McLeod, no. 

Q Your opinions are related to your review of the medical 

records?

A Yes. 

Q I think earlier in your testimony, you mentioned that -- 

what records in particular would be key to your opinions 
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about -- about the ongoing care?  Is it history and physical?  

Is it operative reports?  Is it arteriograms?  

MR. JEFFERIES:  Objection, Your Honor.  I mean... 

THE COURT:  All right.  We have been going at it for 

awhile.  We're going to take a brief recess.  Once again, do 

not discuss the case.  

(The jury exited the courtroom at 11:18 a.m.) 

THE COURT:  Might counsel approach the bench one moment?  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(A brief recess was taken from 11:18 a.m. to 11:25 a.m.)

(Jury enters the room at 11:25 a.m.)

THE COURT:  Mr. Blain. 

MR. BLAIN:  Thank you, Your Honor.  May it please the 

Court.  

BY MR. BLAIN:

Q All set?  Thank you.  Dr. Ross, we took a brief break.  

We were just getting to a transition from before the incident 

at Walmart and now I'd like to talk about after the incident 

at Walmart.

And you have reviewed medical records from Ms. Jones's 

treatment and care after the incident at Walmart; correct?

A Yes. 

Q I'd like to offer you a selection of those medical 
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records to refresh your recollection about that medical 

treatment.

A Thank you. 

Q Now, you're aware that Ms. Jones claims she stepped on a 

nail in Walmart; correct? 

A Yes. 

Q What was the -- do you have an opinion about the size of 

the ulcer that Dr. Player found -- 

MR. JEFFERIES:  Objection, Your Honor.  That's -- he may 

as well sit in the witness stand. 

THE COURT:  Overruled.  

BY MR. BLAIN:

Q Do you have an opinion about the size of the ulcer that 

Dr. Player -- 

MR. JEFFERIES:  Different objection.  Facts not in 

evidence.  Dr. Player didn't identify an ulcer. 

THE COURT:  Overruled.  

BY MR. BLAIN:

Q Dr. Ross, do you have an opinion about the size of the 

ulcer that Dr. Player found when he examined Ms. Jones's foot?

A In his operative note, he recorded an ulcer, 1.8 -- 

MR. JEFFERIES:  Objection, Your Honor.  He's talking 

about what's recorded in a hearsay document. 

THE COURT:  Overruled.  I overrule.  

BY MR. BLAIN:
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Q I'm sorry, Dr. Ross.  You may proceed.

A From the record, 1.8 centimeters by 1 centimeter ulcer.  

It would be about that big (indicating). 

Q Dr. Ross, I know you didn't see the ulcer, but you had an 

opinion as to whether a 1.8 by 1 centimeter ulcer is 

consistent with a puncture wound caused by this particular 

nail?  

Let me ask it a different way.  How big is the tip of 

that nail?  Can you tell?

A 2 millimeters. 

Q 2 millimeters.

If the tip of that nail created a puncture wound, in your 

opinion, is that -- do you have an opinion as to whether 

that's consistent with a 1.8 by 1 centimeter ulcer?

A Not with the shaft of this. 

Q Not with the shaft of that?

A Yes. 

Q Okay.  After Dr. Player treated the 1.8 by 1 centimeter 

ulcer, how -- what's your opinion about the treatment that 

Dr. Player rendered to that 1.8 by 1 centimeter ulcer?

A Well, his treatment consisted of a standard treatment 

where, if you have an infected ulcer on the plantar surface of 

the foot, you're going to make an incision around like this 

and you try to get all what's considered devitalized or dead 

tissue out.  You're trying to cut the infection out.  That's 
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one principal.

The second principal is you're looking for bleeding and 

you go high enough to get bleeding.  If you cannot bleed, you 

cannot heal.

So the concept in any kind of surgery is to take the 

devitalized tissue out, the dead tissue out as much as you can 

visibly see, but you also visibly want -- love to see 

bleeding.  In fact, we love to see pumping blood.

Q Now, do you have an opinion as to whether there was 

pumping blood or sufficient bleeding when Dr. Player did the 

debridement?

A Bleeding was somewhat marginal, is his operative note.

Q Does that raise any concerns in your mind?

A A lot. 

Q Can you explain that to the jury?

A Well, we have got a diabetic foot that's infected.  And 

now we're asking a diabetic foot to heal without adequate 

blood supply.  The chance of marginal blood supply, healing in 

a diabetic foot is not good.  It's -- we have got a problem.

So if we're in a situation where, again, when we look at 

a surgeon's note, what are the indications for what he's 

doing?  You have got an infected foot.  We have got to get the 

infected tissue out.

What was the operation?  It was this bigger incision, and 

you took about this much tissue out.  About this much 
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(indicating).  And then he -- the surgeons, in operative 

notes, records, they want to record what their impression was.  

What do we feel like?  

The surgeon goes and talks to the family.  This is what 

we all do.  And so what would we say?  I would say to the 

family, "I'm very worried about this foot, that we're not done 

with this foot by any stretch of the imagination, and the 

reason for that, we have a diabetic foot with minimal 

bleeding.  Expect to have more things done."

Q What would have been the cause -- do you have an opinion 

as to the causes of why the bleeding is minimal?

A Well, we've a diabetic foot with the blood vessel disease 

we have talked about, and also would be very concerned that 

there's a problem upstream, going up the leg, and may even be 

in the aorta, could be in what's called the iliac arteries.  

Upstream to get the blood down to the appropriate level, to 

the foot, to get appropriate bleeding.

Q Do you have an opinion as to whether the upstream problem 

in the arteries, was that prior to the incident at Walmart?

A Is your question, did we have -- with what we know from 

the records, could we have upstream problems prior to Walmart?  

Is that your question?

Q Yes.  I didn't mean to make it complicated.  

A I think I did. 

Q Does vascular disease cause the upstream problems in the 
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leg? 

A Yes, yes. 

Q Do you have an opinion as to whether Ms. Jones had 

vascular disease prior to the incident at Walmart? 

A Yes, she did. 

Q Okay.  After the debridement, what was the next care in 

her medical chronology?

A So we have got an open wound this big on the bottom of 

the foot, and now we have to treat this wound with topical 

things to try to get it cleaned up as much as possible.  So 

there are multiple, multiple different ways of doing that.  So 

over the ensuing two-week period of time, I assume that she 

was getting an excellent topical care for that to see if that 

area was going to heal in.

Although, with the surgeons, Dr. Player's documentation 

of marginal bleeding, I think he knew that we were going to be 

in trouble there.  Marginal bleeding with a bad thing in a 

diabetic foot. 

Q And so he knew -- okay.

And after Dr. Player's initial debridement, would 

Ms. Jones have gone home?

A She may have gone home, yes. 

Q Do patients have a responsibility to -- 

MR. JEFFERIES:  Objection, Your Honor.  He's testifying 

again. 
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THE COURT:  Leading.  Sustained. 

MR. BLAIN:  Understood.  

BY MR. BLAIN:

Q After procedure, what counseling do doctors provide to 

their patients about at-home care?

A Yeah, there is a discharge planning that has to be done 

concerning any operation or any time the patient goes home.  

So concerning this foot care, I would assume there would be 

arrangements made for a wound care center, frequent office 

visits.  Somebody needs to be looking at this foot every day. 

Q Okay.  Would Ms. Jones need to be looking at her foot?

A If she could see it. 

Q What happened next?  Did she come back to see Dr. Player?

A Yeah.  On 7/15, the operative note -- so we're two weeks 

later into this process, and you get a feeling for what he is 

feeling like.  And I'd like to -- when I reviewed this record, 

this was -- "on examination, she was found -- 

MR. JEFFERIES:  Objection, Your Honor.  He can't read 

from the record.  Refreshing is one thing, reading is another.  

THE COURT:  He can refresh his memory.

A Well, refresh my memory then.

So frank mummification, that means there's no blood 

supply to that second toe.  It's a mummy.  There's no blood 

supply there.

Also, we have a situation where there is more infection 
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that is there.  So what is his task to do?  We're 14 days out 

now from the initial operation.  We are going to make an 

incision.  Same principals apply.  We want to get rid of all 

the infection.  So he is taking this incision and extending it 

from the toe -- where is the foot? -- the toe here.  And this 

incision is going all the way back here because now we have to 

take one of the bones out.  It's going back that far. 

Now, he was as -- I recollect in the record -- he was 

somewhat amazed that this got that way in two days.  He even 

documents in there, this did not happen over a two-day period.  

This is going on much longer than this.  It's in his record.

He also documents that there is very little bleeding.  

We're in trouble.  We have got two operations on this foot 

without bleeding.  This can't heal.  Why can't this heal?  

This is a circulation problem.  This is the ultimate example 

of poor circulation.  We have got to invest this circulation, 

and that's what's going to be the next step involved is what 

are we going to do now?  We're in trouble.

Q Thank you, Dr. Ross.

You mentioned mummification.  What -- do you have an 

opinion as to whether there was any mummification on any part 

of Ms. Jones's foot?

A Yeah, it's documented, as he documented on the second 

toe. 

Q Second toe.

3304



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DR. JOHN ROSS - Continuing Direct by Mr. Blain

657

What does mummification mean in medical terms?

A In medical terms it means lack of blood supply. 

Q Okay.  Is that -- what's that --

A Or no blood supply.  I won't say "lack."  No blood 

supply. 

Q What's that going to look like when you're examining a 

foot, mummification?

A It's going to be -- if you feel it, it feels like this, 

the texture of it.  It contracts down.  Sometimes it's kind of 

a gray-white-looking thing.  I have seen entire legs 

mummified.

And so it is -- the look of it is not like usually a 

black ulceration, although it can be.  The whole thing can be 

black -- can be considered mummified also.  But when you see 

it, you know what it is.  There's just no doubt.

Q Did Dr. Player get -- consult with a vascular specialist?

A Yes, he did. 

MR. JEFFERIES:  Objection, Your Honor.  Dr. Player was 

here.  All these questions could have been asked of 

Dr. Player. 

THE COURT:  First of all, we don't have speaking 

objections.  If you have an objection, you need to state the 

grounds for it. 

MR. JEFFERIES:  Leading, Your Honor. 

THE COURT:  I'll sustain. 
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BY MR. BLAIN:

Q Dr. Ross, do you know what Dr. Player did next?

A Yes.  He has lack of bleeding on two operations:  One on 

July the 1st, the other one on July the 15th.  He's got to 

find out what can be done to get more blood to the foot, as he 

should do.  So he consults Dr. Cunningham, a very fine 

vascular surgeon in this community.

Dr. Cunningham's procedure was initially to do an 

angiogram.  This is where you put dye directly into the blood 

vessels.  And what did he find?  The big blood vessel called 

the superficial femoral artery was totally blocked.  There was 

very little blood going down the leg.  Now, this is high up in 

the thigh.

So what he did, his task -- what's a surgeon supposed to 

do?  We have got to get more blood to the foot.  So he did an 

operation.  It's called a superficial femoral artery 

endarterectomy remote with a stent and a drug-coated balloon 

and angioplasty.

So what does all that mean?  It's just medical 

terminology.  You open the hole up so you can get more blood 

to go down.  Also, the secondary big blood vessel in the groin 

area, called the profunda femoral artery, he had to take the 

stuff out of that to get circulation through that secondary 

blood vessel to go down.  Then he did what's called a patch 

angioplasty where you put a patch on it to make the whole 
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thing wide open.

Now, here is what happens.  He is so pleased with himself 

he can't stand it.  Why?  Because after you do a vascular 

procedure, the thing you want to know:  What does the foot 

look like?  And he documents very clearly in his operative 

note that the color on the foot has improved tremendously.

When we look at our coloring of foot, you push on your -- 

or hand -- you push on this.  And I push the blood out of this 

fingertip and I let it go.  It refills within two to three 

seconds.  That's called capillary refill.  That's a good 

thing.

But not only did he say the color was good, he said the 

pulses in the foot were excellent.  That's the word he used:  

Excellent.  What does that mean?  He can feel the pulse.

There are two pulses in your foot.  Just like when you go 

to your family doctor or somebody examines you.  You have got 

one on top of the foot and you got one on the inside of the 

ankle.  I'll take one of those.  We got two.

Then he does something else.  He takes a Doppler out -- 

this is a little ultrasound machine -- and listens to the 

pulse.  And the pulse is what's called multiphasic.  That 

means there's a little bit of elasticity going on there.

He is very pleased with this outcome.  This is two days 

after 7/15.  This is on 7/17.  We're pleased now.  

Dr. Player's first operation, not pleased.  Dr. Player's 
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operation, we're definitely not pleased.  Dr. Cunningham's 

operation, we're now very pleased.

So now, as this progresses in time, what do we do with 

the foot now?  Now, remember the description of this foot 

where we have this gigantic wound here.  To get that wound to 

heal in in a non-diabetic is going to be tough.  So what we 

are going to do?  

We want to get a functional limb out of this.  So Dr. Pat 

was called about a week after this, and he makes a decision 

that the blood supply is so good, he's going to do a 

transmetatarsal amputation.  That means we're going to take 

this across here and we're going to take this flap and we're 

going to rotate it up.  Why is that a good thing?  Because you 

can walk on your heel.  We want function out of this thing.

But the interesting thing of all the operations and 

amputations that we do on the leg where we have above-knee 

amputation, below-knee amputations, and we have this 

transmetatarsal amputation, this is the hardest one to heal.  

This is the hardest one to heal.

So what happens after -- you would never do this 

operation, this transmetatarsal amputation, unless you were 

assured that you're going to have good blood supply for this 

thing to heal.  It's a hard place to heal.

Well, that's what he did, so he had to be somewhat 

assured that it was going to heal.  And he says in his 
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operative note:  Bleeding.  And not only does he have 

bleeding, he has to do what's called suture ligation of the 

bleeding.  This is where we take a stitch and we actually have 

to tie the blood vessel off.  That's like pulsatile flow.  

Pump, pump, pump.

We're all feeling pretty good now.  Dr. Cunningham felt 

pretty good.  Dr. Kite (ph) felt very good.

Q Thank you, Dr. Ross.

The procedure that Dr. Cunningham did, was that on the 

foot?  

A I'm sorry.  Say again. 

Q Where on the body was the procedure that Dr. Cunningham 

did? 

THE WITNESS:  Judge, may I stand?  

THE COURT:  Yes. 

THE WITNESS:  Okay.  Thank you.

A Here's where it comes from.  The operation is done in the 

groin but the blood vessels that are diseased are here.  We 

actually got pretty good blood vessels down there and we got 

the two pulses back:  The one behind the ankle and the one on 

the top.  That's, like, really, really good.

Every vascular surgeon in the world, if you're doing some 

kind of reconstructive surgery and you have got pulses in your 

foot, we feel really good about that.  That's what he did.

Q Thank you, Dr. Ross.
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After the transmetatarsal amputation by Dr. Pack 

(indiscernible), do you have an opinion as to whether that 

operation or that surgical site, did that heal?

A On the transmetatarsal amputation, again, it's a hard 

place to heal, of the amputations.  That's why a lot of people 

will not even default to do a transmetatarsal amputation.  

They'll go directly to a below-knee amputation.  And the 

easiest one to heal is going to be the above-knee amputation.

So what happens -- and it looks like he did not even 

close the skin, because sometimes, you just leave the skin 

open because, if you close the skin too tight, you can cause 

the skin not to have its blood supply.  That's what it looks 

like here.

So what happened, along that suture line where you close 

this flap that comes up, that will remain open.  But what's 

interesting, if you follow this over a few months, this 

started out at 37 millimeters, and this thing, by January -- 

now, Dr. Pack's (ph) operation was done on 8/4.  August the 

4th.

So to get this to heal in, from the wound center when 

Dr. Pack was seeing her, evidently, in the wound center, from 

the records, is that this thing totally healed in.  Totally 

healed in.

So what does it mean to totally heal in on a 

transmetatarsal amputation?  Two things are not there:  
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Infection and you have good circulation.  You have got to have 

good circulation.

So we have progressed from July the 1st with Dr. Player's 

two operations unhappy; Dr. Cunningham operation, very happy; 

Dr. Pack's operation, medium happy.  But on January of '16 -- 

well, what, six months later now?  Seven months later?  -- the 

thing has totally healed.  That would be considered a big 

success. 

Q So after the transmetatarsal operation, it's your opinion 

that -- 

MR. JEFFERIES:  Objection, Your Honor.  He can't tell him 

what his opinion is. 

THE COURT:  Sustained. 

BY MR. BLAIN:

Q Did the transmetatarsal amputation heal, Dr. Ross?

A Yes. 

Q Did -- after the transmetatarsal operation healed, did it 

break down?

A Yes. 

Q Why did it break down?

A Why would it break down?  You only got two reasons.  The 

big reason is circulation.  It healed because we restored the 

circulation and now it's breaking down.

Now, remember, we talked about atherosclerotic disease is 

progressive.  Everything that Dr. Cunningham did, this 
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wonderful operation, the disease is progressing.  It's always 

there.  And with kidney disease -- whether it be heart, 

whether it be carotid arteries, in the brain, it makes the 

disease progress very quickly.

So what would we assume?  We would assume that indeed 

where is the circulation?  It should not break down unless we 

don't have circulation.  So what happens now, once it gets 

broken -- the skin breaks down again, we have got to do a 

circulation test.  We have got to find out.

So the definitive test that we do, the real test, we have 

got to know, they called in another vascular surgeon, a very 

good vascular surgeon in this town, Dr. Stonerock.  So he does 

an angiogram.  He puts dye down in that same area on the right 

side, but he's coming from the left side, probably, and 

shooting dye down this leg because he needs to see everything 

up here.  He needs to see what's going on here, and we have to 

go also down to the foot.

So what did he find?  The superficial femoral artery -- 

that's the big one -- he even uses the word "atriach" (ph) 

which means very, very, very small, in his operative note.  

That's not a good sign.

He also says, in his operative note, that dorsalis pedis 

and posterior tibial pulses -- remember where we were feeling 

the pulses?  We could feel them.  Can't even see them on the 

angiogram now.  They're gone.
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So what has happened here, there seems to be 

progression -- excuse me -- progression of disease.  We don't 

have anything really that is thought to be reconstructible 

because the progression of disease.  So now we're left with a 

decision:  What are we going to do?  If we can't reconstruct 

and we don't have good blood supply to where it needs to go, 

then you have to do some kind of amputation that's going to 

meet the appropriate blood supply.  The basic principal of 

surgery.  Blood supply has to meet amputation.  And that's 

when a decision was made to go further with Dr. Sonnefield 

(ph).

Q Now, what procedure did Dr. Sonnefield do?

A Above-knee amputation. 

Q Dr. Ross, do you have an opinion to a reasonable degree 

of medical certainty most probably what the cause was of the 

procedure done by Dr. Sonnefield, the above-knee amputation?

A It's no doubt.  It's peripheral vascular disease 

associated.  We have got the angiographic documentation before 

and after.

Q Thank you very much, Dr. Ross.  I have no further 

questions right now.  

THE COURT:  All right.  Cross-examination?  

MR. JEFFERIES:  Thank you, Your Honor.  

CROSS-EXAMINATION 

BY MR. JEFFERIES:
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Q I know it's getting on to the lunch hour, and I promise 

I'm not going to be long.  I'm going to grab this chart real 

quick.  I'm going to try to keep this simple.

Dr. Ross, if I understand you correctly, it's your 

opinion that, on June 26 of 2015, before April Jones stepped 

on this nail, that she was an unhealthy person.

A Yes, oh, absolutely. 

Q Let's just put that on there.

Dr. Ross's opinions:  On June 26, 2015, April Jones was 

unhealthy.  That's your opinion?  That's one of your opinions; 

right?  Not all of them.

A Well, you have got renal failure -- we have gone through 

all that. 

Q Right.  We have gone through all that.  We don't need to 

go back again.

You mentioned earlier that Walmart hired you to be here.

A Hired me to review the chart, that's exactly right. 

Q Okay.  And how much are they paying you to do that?

A I can't tell you.  I think it's like $500 an hour. 

Q If I were to show you an invoice from yourself to the law 

firm for Walmart, would that help you refresh?  Is that your 

invoice?

A Looks like it.

Q And can you tell us what that hourly rate is?

A Looks like 500. 
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Q Is that what you charge your patients that you treat?

A No.  Of course not. 

Q What do you charge them?

A I don't charge -- look, you want an answer to this?

Q Yeah, I'm curious, yeah.  

A No, I'll give you --

Q Well, hold on a second.

A No, hold on, hold on.  Remember I told you I was in 

Bamberg, South Carolina?  We didn't bill the patients.  Wait a 

minute.  You asked the question.  

MR. JEFFERIES:  We're getting pretty nonresponsive here.  

I'm asking -- 

THE COURT:  Wait a minute.  The question was asked is 

that what he charges the patient.  And he should have an 

opportunity to answer.

Go ahead.  

MR. JEFFERIES:  Your Honor, may we approach?  

THE COURT:  Yes.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

BY MR. JEFFERIES:

Q I'm going to withdraw the question, Doctor.  Let's move 

on.
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A All right. 

Q Take a look at the invoice that I just showed you.  That 

invoice is dated -- or what date does it say?  May 13, 2019?

A Is that January 30th, '19?  Or the invoice date?

Q The invoice date.

A Oh, yeah, I'm sorry.  You're right.  Okay.  That's right. 

Q And that January 30, 2019, date, that's when you started?

A Right, mm-hmm. 

Q Okay.  So you started working on this case for Walmart on 

January 30, 2019, and you -- by the time of this invoice of 

May 13th of 2019.  So five months roughly; is that right?

A That's right. 

Q Okay.  And, by that time, you had spent five hours at 

$500 an hour for a total of $2500?

A That's right. 

Q Okay.  Now, will you confirm for me -- I asked your 

attorneys last night -- not your attorneys, Walmart's 

attorneys last night if there were any invoices past this May 

13, 2019, invoice, and they said no, nope, those are it.  

That's the only one.  Just the $2500.  Are they right?

A I don't know. 

Q You don't know if they're right?

A I don't know if they're right.  That's exactly right. 

Q All right.  Do you see this email from me to the Walmart 

attorneys I just handed you?
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A Okay.  I'm sorry.  Say your question. 

Q Yeah.  Do you see that this is an email from me to the 

Walmart attorneys I just handed you?  And then their response; 

is that right? 

A Yes, yes, yes, yes. 

Q And my question was whether there were any other invoices 

from Dr. Ross -- 

MR. BLAIN:  Objection, Your Honor. 

THE COURT:  Approach the bench, please.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

BY MR. JEFFERIES:

Q I'm going to let you hold on to that invoice.  Since you 

don't know about this email, I'll just skip that.  I won't ask 

about things you don't know about.

So as far as you know, the only bill that you have billed 

on this case so far is May 13, 2019, for $2500?

A Counsel, I don't know.  My secretary takes care of these 

kinds of things.  It may be some more out there but I'm not 

aware of that. 

Q Okay.  Well, certainly, there would be a bill for today, 

right, at some point?

A I would hope so. 
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Q Okay.  But, otherwise, between May 13 of 2019 and today, 

y'all haven't waited, what, two and a half more years to send 

a bill, have you?  You wouldn't expect that to be the case, 

would you?

A (No audible response.) 

Q You don't know.  All right.

Have you done any more work on this case besides the five 

hours?

A Oh, yeah. 

Q Are you going to bill for it? 

A Probably not. 

Q Okay.  How much more work besides the five hours have you 

done?

A Probably, over the past two or three weeks, I would say 

maybe five or six.  Five maybe. 

Q All right.  So five hours back between January and May of 

2013.  Is that right?  Pardon me, of 2019.  And then in the 

past what did you say, two or three weeks?

A Yeah, over the past two or three weeks. 

Q Two to three weeks.

Another, what, five or six hours?

A I would think so. 

Q All right.  Now, you formed your opinion in this case 

back in May of 2019; isn't that right?

A I formed an opinion in '19. 
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Q Okay.  After doing five hours of work?

A Mm-hmm.  Yes. 

Q Okay.  And the opinion that you formed back in May of 

2019, after doing five hours of work, was that Ms. Jones was 

unhealthy, she had all the conditions you have already listed, 

and that that's what caused the amputations.  Is that a fair 

summary?

A No, it's not. 

Q Okay.  Give me a fair summary of the opinion you formed 

back in May of 2019.

A Well, we do have these pre -- these co-morbid factors, 

which we have discussed. 

Q Right.

A Number two, we have looked into the operative notes, of 

which the operative notes themselves, that's where the crux of 

everything is.  So how is the opinion formed?  The opinion was 

formed because of the operative note, which your surgeons have 

already said.  Five different surgeons. 

Q And we'll get into how you formed the opinion.

A Yeah. 

Q I just wanted to confirm that it was formed back in May 

of 2019.

A Yes. 

Q You haven't changed your mind.  You haven't said 

suddenly, oh, no, it's the nail, it's not the diabetes?
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A Well, my -- my opinion has not changed but what we're 

talking -- if I may, if I may. 

Q Yeah.

A We are talking about the above-knee amputation.  That's 

what I'm really concerned with when I review these things.  

And the above-knee amputation with Dr. Cunningham's work, with 

Dr. Pack's work, with Dr. Sonnefeld's work, and 

Dr. Stonerock's work became quite apparent that my opinion is 

based that we have angiographic proof of what happened, what 

was done, and the progression of disease that happened six, 

seven months later.

Q If I understand you, your opinion that you formed back in 

May of 2019 is still your opinion today based on the medical 

records?

A That's my opinion. 

Q Okay.  Doctor, do you -- I know you weren't in the 

Walmart.  Do you dispute that April Jones stepped on a nail in 

the Walmart? 

A Counsel, I don't know if she stepped on a nail.  I was 

not in Walmart. 

Q Right.  And you weren't here to hear her testify she 

stepped on a nail.  

A I did not. 

Q And had you been in here this morning, you would have 

heard Kevin Lane at Walmart say that he didn't see her step on 
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the nail but he saw her flip-flop with a nail hole through it 

and he saw puncture wounds on the bottom of her foot.  

MR. BLAIN:  Object to the form, Your Honor.  Pitting 

witnesses.  

MR. JEFFERIES:  Well, I'm not asking him to disagree. 

THE COURT:  I'll overrule it. 

BY MR. JEFFERIES:

Q So, you have no reason to doubt that she -- whether or 

not it caused her amputations; I'm not asking you that -- you 

have no reason to doubt that she stepped on the nail in the 

Walmart, do you? 

A Well, I -- you talk about hearsay.  I guess this is kind 

of hearsay because I'm hearsaying it. 

Q And that's what I'm asking you.  You don't have -- but 

you don't have any evidence to say --

A No, I don't. 

Q -- she didn't do that.

A No, I don't. 

Q Okay.  Fair enough.  All right.

An unhealthy person, like Ms. Jones back in 2015, 

stepping on a nail in a Walmart, a rusty nail -- that rusty 

nail -- would you expect that, given all her conditions -- 

diabetes, all these other things -- to heal really well and to 

heal quickly?

A No, not with her vascular disease and her premorbid 
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things that we just talked about. 

Q Would you expect it to heal at all or would you expect it 

to get worse?

A Not so much from the nail but from the nail with the 

peripheral vascular disease.  You can't de-couple these. 

Q Okay.  So that whatever injuries she got from the nail, 

you would not expect it to heal.  You would expect it to go 

downhill.

A With the peripheral vascular disease. 

Q Fair enough.  Okay.

That you know that Ms. Jones stepped on the nail in 

Walmart, according to Walmart, according to her, on June 26 of 

2015?

A Right. 

Q All right.  Now, you were reading from some medical 

records earlier about a right foot ulcer that Dr. Keith Player 

said he noticed.  What's that date of consult?

A 6/30. 

Q 6/30.  So that's four days after she stepped on the nail 

in the Walmart.  So you would expect that injury to be worse 

four days after stepping on a rusty nail in somebody with 

diabetes and poor vascular flow and all this stuff?

A I would expect it to get worse. 

Q So when it started, it was just a little two millimeter 

nail prick.
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A Mm-hmm. 

Q It wouldn't be a two millimeter nail prick four days 

later, would it?

A Not necessarily because, basically, when you get an 

injury with a puncture wound, your infection usually starts 

inside and comes out, not outside and going in.  So what 

happens -- and we have seen this so many times -- when you get 

a twenty-penny puncture nail to the bottom of the foot, you 

may have a filament (ph) infection inside the foot, but on the 

outside of the foot, you don't see a lot.

Q All right.  And you didn't see her foot on that --

A No, no, no. 

Q So when Dr. Player saw an ulcer on her foot on the 30th, 

you can't say one way or another whether that could have been 

four days' worth of bad healing from this nail, can you?

A No, I can't, no.

Q Okay.

A No. 

Q We talked about -- or you talked with opposing counsel 

about -- a lot about that third amputation, and it was your 

opinion that the third amputation -- this one -- the last one, 

I should say --

A The transmetatarsal. 

Q The one above the knee.  This amputation.  Your opinion 

is this amputation was due to poor healing?
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A Not poor healing.  That amputation was due to the blood 

supply issues that we have discussed with the peripheral 

vascular disease. 

Q Would Ms. Jones's amputations have resulted if she had 

been in good health, if it were somebody -- I'll represent to 

you I'm in good health.  Would this have happened had she been 

in good health?

A Do you have diabetes?

Q I do not?

A Do you have peripheral vascular disease?

Q I'll represent to you I have none of the things that she 

has -- 

THE COURT:  Counsel --

A Well, you're asking me -- 

THE COURT:  Doctor, the way this things works is he asks 

the questions. 

THE WITNESS:  Okay, I'm sorry.  

THE COURT:  And you'll provide the answer.  It will be 

more efficient. 

THE WITNESS:  I understand. 

BY MR. JEFFERIES:

Q Let me ask it in a different way.  Would Ms. Jones's 

amputations, do you agree that they would not have resulted 

had she been in excellent health -- good health?

A In excellent -- nothing is for sure in medicine.  Period.  
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The likelihood, when we do operations, are you a low risk, a 

medium risk, or high risk?  Most of us in this room are going 

to be faced with that situation.

If you are in excellent health, then, indeed, your chance 

of having this ongoing cascade of complications is far less.  

100 percent?  Nothing is 100 percent but certainly far less. 

Q All right.  So you attribute these amputations -- at 

least the last one, certainly -- to her poor health?

A The AK amputation?  I want to be sure we're talking about 

the correct one. 

Q Is that this one here?

A Yeah, above-knee amputation.

Q Above-knee.

A Right.  The above-knee amputation was caused by 

peripheral vascular disease with inappropriate blood supply 

below the level of the knee because --

Q And that --

A I'm sorry. 

Q I'm sorry, go ahead.  

A -- because of progression of disease, which is clearly 

shown on Dr. Stonerock's angiogram.  It's clearly there.

Q All right.  And had she been in good health and didn't 

have those things that you just described that caused it, you 

agree it wouldn't have happened?

A No, no.  I agree that it is less likely that it would 
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happen. 

Q Okay.  Fair enough.

In this five hours you spent reaching your opinion, what 

did you -- what did you actually do to reach that?  I know you 

reviewed some records so that's part of it.  What else?

A Yeah, what you're going to do -- to review the records, 

number one --

Q Well, let's just get it listed out first before we talk 

in details.  I'm going to ask about each in detail.

I know you reviewed the records.  Did you do anything 

else besides review the records?  Did you review, for 

instance, pictures?  Did you review video?  Did you read 

deposition testimony?  I'll ask them one at a time.

A Read deposition. 

Q You read depositions.  

A Uh-huh. 

Q Okay.

A And the records review, as we had talked about.  We were 

able to look at the operative notes. 

Q Okay.

A We're going to look at the chronological history going 

back, I think, until '13. 

Q All right.  Now that chronological history, is that part 

of the medical records or is that something you would have 

compiled?
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A No, that's in the medical record. 

Q Okay.  Did you review any video of, like, the actual --

A I did -- I did actually see a video. 

Q Inside the Walmart?

A Mm-hmm. 

Q Just one or more than one?

A I think it was just one. 

Q Can do you remember what the video --

A No, I'm sorry.  It was two.  Two.  I'm sorry. 

Q Do you remember what they showed?

A I think it was walking down the aisle, looking at the 

foot.  And then when the Walmart people were attending, trying 

to help Ms. April. 

Q Okay.  And you watched those videos all the way through?

A I'm not sure how long they were. 

Q The one, I'll represent to you, where the Walmart folks 

were with her in the customer service area is about an hour.

A No, no, no, I didn't see that much. 

Q Okay.  And the other one is probably only a few minutes.  

All right.

Did you read any recorded interviews?  Telephone recorded 

interviews?

A Didn't have any. 

Q Okay.  So didn't do that.  All right.

So aside from reviewing two videos -- parts of two 
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videos, reviewing medical records and reviewing deposition 

testimony, was there anything else that you reviewed in order 

to form your opinion during those five hours before May 13, 

2019?

A Mr. Jefferies, you realize how big these files are.  This 

is like this.  And you have to go through this.  You have to 

pick out from -- from the wound care center.  You have got to 

pick that out.  Not just the operations.

Then you have to cross-correlate each operation with 

what's -- how the wounds are being taken --

Q I get that it takes time.  I'm not challenging you on the 

time you spent.

Do you know how many pages of medical records you 

reviewed?

A No.  It's a lot. 

Q I mean, hundreds?  Thousands?  

I'll come back to that.

A I don't know. 

Q I'm not going to belabor this.  You didn't examine 

Ms. Jones?

A No. 

Q You did not ask to examine Ms. Jones.

A No.  No, I can't do that, I think, can I?

Q Okay.  Well, I'll represent to you, actually, an opposing 

party could.
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You have never met Ms. Jones before today?

A No. 

Q Okay.  Never seen her.

Didn't look at her foot?

A No. 

Q Didn't see a picture of her foot?

A (No audible response.) 

Q Okay.  

COURT MONITOR:  He's not answering the question.  

BY MR. JEFFERIES:

Q You didn't do any of those things, did you?

A No, sir. 

Q Okay.  For the record, I get it.  All right.

You have watched some videos of her walking around 

Walmart.  You have reviewed some medical records.  You have 

reviewed some depo testimony.

A Correct. 

Q Okay.  When you treat your own patients, do you examine 

them before giving a diagnosis?

A Well, always. 

Q Always.

And presumably, you have met with other patients before 

you give a diagnosis; right?

A Yes.  And you're saying my own patients now?

Q Yeah, your own patients.
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A Okay.  Let's be clear. 

Q All right.  Why do you always examine your own patients 

before rendering a diagnosis?

A Mr. Jefferies, we need to meet the human being.  This is 

very important is a person -- a doctor needs to actually touch 

the patient, in my opinion.  If you're going to allow me the 

privilege to operate on you, I want to talk to you a little 

bit.  So it's not -- and do we have the diagnosis in what 

we're going to do before we even see the patients?  Frequently 

we do.  We already know the diagnosis.  And if you look at 

many of the diagnosis that we do in medicine, the radiographic 

diagnosis where what you do on the physical examination is 

only reporting to the patient of what we have, what's going 

on, and what you are to expect.

So how are you going to do that unless you meet the 

patient?  You can't do it.

Q I tend to agree it's important.

Here's some medical records that opposing counsel -- you 

have copies right there -- showed to you.

A Okay. 

Q This isn't all the medical records you reviewed, is it?

A No, it's more than that. 

Q I'll represent to you -- well, I'll just ask you the 

question.  Just to put (indiscernible).  How many pieces of 

paper is that?
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A I have no idea.  You'd have to tell it. 

Q Can you put on your glasses and get real close?  It says 

right on it.  

A It's 500 sheets. 

Q 500 sheets of paper.  That's about what you said.  

Something like this or maybe that much?

A Maybe about like this. 

Q 500 sheets.

A We'll go with that. 

Q I'm going to show you medical records that Dr. Player 

testified on April Jones's medical records.

A Mm-hmm. 

Q It's more than 500 sheets; right?

A Okay. 

Q Do you agree?

A Yeah, I do. 

Q And you reviewed this many.

A Mm-hmm. 

Q Dr. Player reviewed this many.

A Mm-hmm.  I guess.  That's what you're telling me. 

Q It's two, three, four, five, six times more?

A Mm-hmm. 

Q Is there any possibility that, in the additional 

thousands of pages of records that Dr. Player reviewed, he saw 

something that -- well, you didn't see in the 500 that you 
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reviewed?

A Mr. Jefferies, in --

Q I'm sorry; my question is a simple yes or no.  Is it 

possible that Dr. Player saw something in the additional 

thousands of pages beyond what you reviewed different from 

what you saw?

A No.

Q Oh.  That's not possible?

A Would you like to know why?

Q I'd be very curious to know why it's impossible.  

A Well, hospital records -- when we review hospital 

records, a lot of things digital records nowadays.  And if you 

look through the records, you have to go to key points in the 

records to find the things that you need to know because most 

of the records in charts, you don't really have anything in 

there that's going to be of any relevance because there's 

going to be -- there will be a summation somewhere of what's 

going on.  That's why you have an admission history and 

physical, you have a discharge history and physical, you have 

operative notes you go by.

And when you put all these things together, many times, 

you can condense everything that has happened because it's 

going to be summarized.  So having these records in here, 

you're going to have a lot of -- you're going to have a lot of 

digital records that have been simply copied off of the 
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computer that are going to mean little to nothing. 

Q But you don't know because you haven't reviewed it.

A No, I'm just telling you overall.

Q Overall.  In general.

A In general. 

Q But not in this case.  

A Not in this case, did not see all those records. 

Q The 500 or so pages of records that you did review, where 

did those come from?  How did you get them?

A The attorney sent that to me. 

Q The attorney.

A Yes. 

Q So if they missed one of those important things that's in  

here of all the records that Dr. Player's testified he 

reviewed, you'd have no way of knowing that, would you? 

A No, I would have no way of knowing that. 

Q I think you said earlier that it's necessary, in your 

opinion, for a doctor to examine a patient before rendering a 

diagnosis.  Was that your opinion?

A No.  Let's be clear.  I said many times the diagnosis can 

be rendered with -- it may be coming from a CT scan, it may be 

coming from an ultrasound, it may be coming from an EKG, but 

meeting the patient itself, many times, you'll already have 

the diagnosis.  How many times has that happened to us a lot?

Q So you diagnose your own patients frequently without -- 
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without even examining them?

A It depends on what we're trying to diagnose. 

Q Would you recommend an amputation without examining the 

patient?

A The ampu--

Q Would you perform an amputation without examining the 

patient?

A You have got to examine the patient because you're going 

to have -- it has to be confirmatory of why you are going to 

do the amputation and what level.  Because what level that 

amputation is going to be done on is going to be dictated by 

multiple factors.

Would I personally do an amputation on somebody that I 

would not examine or talk to?  No.

Q Okay.

A I'm not sure any surgeon would do that. 

Q All right.  Do you agree with me that a patient's 

treating physician is very likely to have a better 

understanding of their medical condition than someone who has 

never examined them, never seen them, and has read only a 

fracture of their records?

A Not necessarily. 

Q You don't have any reason to doubt that Dr. Player 

actually examined this patient, do you? 

A Say that again. 
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Q You don't have any reason to doubt that Dr. Player 

actually examined --

A I'm sure he's a very fine surgeon. 

Q Are you familiar with Dr. Player?

A I don't think so. 

Q Do you have any reason to doubt that he is a fine 

surgeon, a highly respected member of the legal community?

A You know, the -- when you review charts --

Q I'm sorry, my question was:  Do you have any reason to 

doubt whether Dr. Player --

A No --

Q -- is a highly respected surgeon?

A I have no reason to believe that he's not very good, and 

I get a lot of this information from the charts that he did 

when he dealt with Ms. April Jones. 

Q Okay.  You're aware he's originally from Florence, went 

off to Princeton for college, then to MUSC for medical school?

A No, I'm not aware of that. 

Q Okay.  Then came back to Florence, his hometown, to 

practice?  Been here practicing 20 years.  Are you aware of 

that?

A Not aware of that. 

Q Okay.  In fact, he's just right, like, literally right 

down the street.

You mentioned that you reviewed, you think, two videos.  
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Is that right?

A That's right. 

Q One of Ms. Jones walking around Walmart and a portion of 

a video of her seated in the customer service area.

A That's right. 

Q All right.  Did any of those videos show Ms. Jones's 

injuries?

A You know, on the video, I couldn't see it.  I could see 

where she lifted the foot up, took the flip-flop off, and 

placed the flip-flop on a shelf or something like that.  But 

on the video that I saw, the section, I could not see the 

injury. 

Q Okay.  And certainly couldn't see it well enough to form 

a diagnosis based on what you (indiscernible)?

A Oh, no, no, no. 

Q All right.  How many hours out of the five hours you 

spent reaching your opinion, how many hours did you spend 

reviewing the videos?

A Oh, very -- very little. 

Q Very little.  All right.

Mostly it was reviewing medical records?

A That's right. 

Q Okay.  And 500 pages in five hours, about 100 pages an 

hour?

A No, it doesn't work that way.  You'd have certain things 
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that you'd have to look at, particularly on the operative 

note, to read, re-read, correlate, that kind of thing.  So 

don't think you read a page and you have got it.  I'm not that 

smart. 

Q Fair enough.

But, on average, to get through 500 pages in five hours, 

it's 100 pages an hour, ultimately?

A Yeah, but...

Q I mean, is that right? 

A You might have look at medical pages.  Some of them take 

on the order of four seconds, so let's be clear. 

Q All right.  So you'd spend longer on others.

A Yeah, you spend --

Q But on average --

A You spend time where you need to need spend. 

Q Yeah.  Fair enough.  All right.

What date range of medical records did you review for 

Ms. Jones?

A I'm not sure but I think -- recollection, I think I 

probably reviewed -- intensively reviewed going back to '13.  

And then when Dr. Tommy Wilson, who we trained, by the way, he 

actually put the catheter in Ms. April and when dialysis got 

started.  So we were kind of following this thing along from 

that period of time.  And there were some hospitalizations, I 

think, in there, intermittently in there somewhere.  We 
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reviewed that.

And then the Fersenius records, there were some of those 

that we reviewed.  This is the dialysis clinics where they 

keep records about how -- the effectively of dialysis. 

Q And that's all a part of those 500 pages of records that 

you reviewed?

A Yeah, mm-hmm. 

Q Did you talk to Patricia Barrineau (ph)?

A No. 

Q Did you talk to John Bigham (ph)?

A I don't know these people. 

Q So that would be a no, you didn't talk to them?

A That would be a no. 

Q Did you talk to Dr. Gulbalbai (ph)?

A No. 

Q Did you talk to Dr. Laqued (ph)?

A No. 

Q Did you talk to any of April Jones's doctors?

A No. 

Q You didn't talk to Dr. Wilson?

A I talked to him about different things.  Nothing to do 

with this. 

Q Nothing to do with this.  All right.

So you could have talked to Dr. Wilson about this; right?  

I mean, you know him and you talk to him; right?
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A Oh, I know this guy.  Absolutely. 

Q So you would have gleaned from more than just what's in 

these sheets of paper; right?  If you wanted to, you'd call 

them up and talk to them?

A I don't know if I could not or because I assume that this 

is being well reflected on what had happened with this case. 

Q But you didn't talk to any of these folks?

A No. 

Q Did you bring any of April Jones's medical records with 

you today?

A I have a copy of some of the operative notes in case I 

needed to reference that.  You have those. 

Q That's the same thing.  So that's --

A Yes, yes. 

Q All right.  Pretty clearly, but I'll ask it anyway, if 

the last time you reviewed medical records was May 13 of 2019, 

you wouldn't have reviewed any medical records dated after 

that; right? 

A Well, that's a long time ago.  We had to re-review 

things.  I'm not that smart to remember what I did two years 

ago, so I have got to re-look at all these medical records 

again -- the pertinent medical records again. 

Q And those are all medical records back before May 13 of 

2019, the same ones you looked at the first time.

A Yes. 

3339



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

DR. JOHN ROSS - Cross by Mr. Jefferies

692

Q Okay.  It's been alluded to that Dr. Player and you have 

different -- different opinions.  I'm not going to ask you to 

contradict him.  Is it possible that Dr. Player saw something 

in the rest of those records that would cause him to have a 

different opinion than yours?

A I doubt it, and I'll tell you --

Q I was just asking if it's possible.

A Oh, well, certainly anything's possible. 

Q Would you agree with me that, generally speaking, a 

medical opinion based on a thorough review of all the records 

is more likely to be accurate than a review based on some of 

the records?

A The medical review -- the quality of the medical review 

depends on review of the pertinent records.

Q And how would you know which are pertinent unless you go 

through them all to make sure you got them?

A That's easy.  We have got the operative notes.  We have 

got the natural history of what has happened with the wound 

care, and that tells a very nice story from the very beginning 

from Dr. Player, Dr. Cunningham, Dr. Pat --

Q And the story that was told through those records is the 

story that was told through the 500 documents that Walmart 

gave to you.

A Mm-hmm. 

Q If there's a different story in here that Walmart didn't 
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give to you, you'd never know, would you?

A Well --

Q How would you know?

A Well, Walmart did not generate those operative notes.  

This has physicians' names on them. 

Q Oh, I understand.  Walmart gave them to you, though; 

right?  Walmart provided them.

A I don't -- the attorneys gave to me. 

Q The attorneys.  Fair enough.  

A I don't like just Walmart.  You know?  I go to Walmart 

but they don't give me medical records. 

Q Fair enough.

The attorneys for Walmart provided you with those 

records.  And so what you reviewed and based your opinion on 

were the records selected by the attorneys from Walmart?

A Oh, it was pretty comprehensive, actually. 

Q And not the professionals (indiscernibles)?  

A (No audible response.)  

Q You can see Ms. Jones now.  She has not had any other 

limbs amputated, has she?

A Not that I'm aware of, no. 

Q And since this series of amputations, middle of 2015 

through early 2016, she hasn't had any amputations since then, 

as far as you know?

A As far as I know. 
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Q Right.  And looking at her, you don't see any; right?

A Well --

Q Both arms and I'll represent she has her left leg.

A That's right. 

Q Okay.  And prior to July of 2015, she didn't have any 

limbs amputated, obviously, because she still has them; 

correct?

A Correct. 

Q If I'm understanding you correctly -- just tell me if I'm 

right -- what you're saying is that these amputations, they 

were all going to -- all of them -- going to happen anyway 

regardless of whether she stepped on a nail?

A That's not exactly right. 

Q Okay.  Tell me what is exactly right.

A I'm going to tell you what's right.  So, starting from 

the beginning, we have a proposed nail -- the nail on 6/26.

On 7/1, we get a debridement, which is not a major 

amputation, but it's actually digging tissue out.

Two weeks later -- now, we're getting into amputation.  

The mummified toe re: amputation going on. 

Q Is that what it showed us?  Let's make sure.  That's this 

7/15/2015? 

A Let me --

Q Where the second toe is being amputated?

A Yeah, yeah. 
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Q Okay.

A Well, that's not quite right, but that's close enough.  

That's close enough.  Yeah. 

Q What's not right?

A Well, the way he described the operation itself, he was 

doing an (indiscernible) incision and taking the mummified toe 

and going up to the second metatarsal.  And I'm not seeing 

that except down here where this is extending. 

Q Well, it's a necessarily (indiscernible).

A I understand.  So down on the -- the one on the right 

lower side, that's the first amputation -- true amputation.  

And that was on 7/15.  That's right. 

Q So my question about that was, is this amputation, the 

7/15, going to happen anyway regardless of whether Ms. Jones 

ever stepped on a nail?

A I don't know that.  I don't know that.

Q Can you say it's more likely than not that this 

amputation on 7/15 was going to happen anyway regardless of 

whether Ms. Jones stepped on --

A Not specific that amputation.

Q All right.  So let me make sure I'm clear.  You cannot 

say, that it is more likely than not, that this second toe was 

going to get amputated regardless of whether she stepped on a 

nail?

A Not that amputation.  
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Q What about this amputation?  This is the August 4th, 

2015, clearly, you know, more significant, all but the last 

two toes; right?

A Okay. 

Q And I apologize.  That's fine.

A No, no. 

Q Right in your way.  I'm sorry about that.

Can you tell us if this amputation on August 4, 2015, was 

going to happen regardless of whether Ms. Jones ever stepped 

on the nail?

A Can't tell you that. 

Q Can you say that this amputation on August 4, 2015, was 

more likely than not to happen regardless of whether Ms. Jones 

stepped on a nail?

A In answer to your question, because we know it's 

peripheral vascular disease, an amputation was in the future.  

Which particular amputation would be yet to be determined. 

Q And how far in the future was it?  What date was it going 

to happen?

A We don't know that.  But we know from the angiograms 

because we have a clear -- we have got angiograms -- and this 

is very important.  We have angiograms on 7/17/15.  We have 

got other angiograms that were done in the first of February, 

February the 17th also, and it shows clear progression of 

disease over that six-month period of time. 
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Q So your opinion is that some amputation was going to be 

necessary at some time?

A It's right there on the angiograms.  You can see it. 

Q Well, that's not what I'm asking.  Does that mean that 

some amputation was going to be (indiscernible) at some time 

due to her disease?

A That's what -- yes. 

Q Okay.  But it is not your opinion that it's more likely 

than not that either of these amputations would need to be 

done at these times due to disease.  You just said you can't 

say that.

A No, you can't take that. 

Q And is the same thing true for this third operation?  You 

say that it's more likely than not that this third 

operation -- I'm calling it the third.  Let's call it February 

26, 2016.

A Right, right, right. 

Q Can you say that it's more likely than not that this 

February 26, 2016, amputation was going to need to be done to 

this part of her body on this date had she not stepped on a 

nail?

A Not on that date.  What we can say is that, what we know 

from the angiograms and the progression of the disease over 

that six-month period of time, we were going to have problems 

below the level of the knee at some time in the future.
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Q A month?  A year?

A You can't do that. 

Q Five years?

A You didn't do that. 

Q Ten years?

A It's not going to be ten years. 

Q So something more than a month, something less than ten 

years?

A Counsel, you can't do that.  That's not the way you 

practice medicine. 

Q Fair enough.

You have no idea when in the future she would have needed 

an amputation?

A I have an idea when it's not going to be:  Ten years. 

Q It's not going to be in five-something?  

But it's not your opinion that it's going to be that 

these body parts on these days?

A Not on those dates, you don't -- I can't say that. 

Q And is it just a -- in her 52 years of life, is it just a 

coincidence that the amputation she had were all to the body 

part that stepped on the nail and all began immediately after 

she stepped on the nail?  Is that just a coincidence?  That it 

didn't happen to any other body part and it didn't happen at 

any other time before and it hasn't happened at any time 

after.  Is that just, like, a coincidence?
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A The angiograms, it's there.  When we have -- remember, we 

had pulses in the foot from Dr. Cunningham?  And then we have 

clear on Dr. Stonerock six months later. 

Q Okay.  So my question again is:  You're saying that she 

was going to need to have some amputation to some body part at 

some time, but you couldn't predict the body part and you 

can't predict the time, right, other than you said it's going 

to be within ten years?

A Well, I told you what it was not going to be.  What I'm 

telling you is, with progression of disease, of which we have 

proof of over a six-month period of time, knowing that 

retrospectively of what we have going on in that leg, it was 

not going to be two years, five years, seven years, ten years.  

You don't have circulation down there.  We have proven it with 

the angiogram done by Dr. Stonerock. 

Q Didn't you say earlier that all these diseases affect the 

entire body, all the organs in the body?

A They do. 

Q Okay.  All of them; right?

A All of them. 

Q So it could just as easily have been her left arm or her 

right arm or her left leg that ultimately had to be amputated?

A You have the likelihood of different things going on, to 

answer your question.  Arms and -- arms are the last blood 

vessels to go down.  Head goes early, heart goes early, legs 
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go early. 

Q She didn't have her head amputated, did she?

A Not that I'm not aware.  Looks pretty good to me. 

Q Not her heart and not her arms and not her leg, left; 

isn't that correct?

A All right --

Q I'm just asking you.

A Well, you're asking --

Q Isn't it correct that -- just answer my question.  Isn't 

it correct that the only thing she had amputated is the same 

right leg that she stepped on the nail with?

A That's correct. 

Q Okay.  And isn't it correct that the only amputation 

she's had to that limb were on July 15, 2015, two weeks and a 

few days after stepping on the nail up through February 26, 

2016?

A That's right. 

Q And no more after that and none before it?

A (No audible response.) 

Q You know, candidly, I'm getting hungry.  Let's wrap this 

up.

I want to show you the report you received from your -- 

pardon me, from Walmart's attorneys back in May of 2019.  

That's your report.  It's your opinion -- "Based on my review, 

it's my opinion, to reasonable degree of medical certainty, 
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that on April 26th incident, which Ms. Jones alleged that she 

stepped on a nail, did not cause the amputation she 

subsequently received."  

That's your opinion?

A The above-knee amputation. 

Q The above-knee.

Did stepping on the nail cause the other ones?

A The -- the toe amputation, the toe?

Q Uh-huh.  

A Yes. 

Q Okay.

A I'm good -- absolutely. 

Q So stepping on the nail caused this amputation.

A Remember, we haven't profused the leg yet.  We haven't 

got to Dr. Cunningham yet. 

Q And it did not cause this one, this February 26th; right?  

That's what you're saying?

A I'm saying peripheral vascular disease caused that. 

Q So the nail did not cause this (indiscernible)?  The nail 

did cause July 15th? 

A Because it was not revascularized. 

Q Okay.  But, again, the nail caused the July 15th? 

A It was not revascularized, therefore, the amputation 

occurred. 

Q Because she stepped on a nail; is that right?
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A Yes. 

Q Yes.  And so the nail caused this one because it didn't 

heal because --

A It didn't heal because it wasn't revascularized.  That's 

right.  That's right. 

Q Had she been in good health, this would have healed.  A 

lot more likely it would heal; right? 

A More likely. 

Q Yeah, all right.  So that one, July 15, goes to the nail.  

We have got the February 26, '16, over here you say is due to 

her underlying conditions.

What about April 4?  Is that due to the nail or is that 

due to an underlying conditions?

A By the angiogram, that was the underlying condition that 

was taking place there because of the peripheral vascular 

disease because we have not -- this amputation was required 

because that was the demarcation we had after we had the 

revascularization. 

Q So this amputation in August was required because you had 

to do this amputation in July?

A That's right.  You have a deformed foot -- you have a 

deformed foot on 7/15.  That particular big wedge resection, 

that's not going to be a usable foot.  So the question -- what 

was going to have to happen is do the transmetatarsal 

amputation or to go higher on the leg. 
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Q So to make sure I got it, then, the August 4, 2015, 

amputation was made necessary by the results of the July 

amputation because of the nail?

A That's right. 

Q All right.  And the July amputation was made necessary 

from stepping on the nail because, again, it didn't heal 

because she was in bad health.

A That's right. 

Q We're just going to offer something into evidence here 

real quickly.  Hold this up --

A Sure. 

MR. JEFFERIES:  I'm going to offer in your invoice and 

the statement of opinion from Dr. Ross as Plaintiff's whatever 

we're up to.  18.  Plaintiff's 18.  

THE COURT:  Any objection?  

MR. BLAIN:  No objection. 

THE COURT:  Into evidence.  

(Plaintiff's Exhibit No. 18, Dr. Ross invoice and 

statement of opinion, was marked for identification and 

received into evidence.) 

MR. JEFFERIES:  I have no further questions, Your Honor.

THE COURT:  All right.  Might counsel approach the bench 

for just one moment.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 
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hearing of the jury and others.)

(Open court resumes as follows:) 

THE COURT:  Mr. Foreman, ladies and gentlemen of the 

jury, we're going to recess for lunch.  We're going to ask 

that everybody do sort of a quick lunch.  I'm going to ask 

that you be back at 12:45.  12:45 to resume taking -- I mean, 

1:45.  

MR. JEFFERIES:  Even I don't eat that fast.  

THE COURT:  All right.  At 1:45.  1:45.  Very good.  And 

be back at 1:45 sharp.  Very good.

Do not discuss the case.  No independent investigation.  

(The jury exited the courtroom at 12:35 p.m.) 

THE WITNESS:  I guess I'm done, huh?

COURT MONITOR:  Is he done?

THE COURT:  No.  You're going to have to remain with us, 

and you can't discuss the case with either of the lawyers.  

And we'll see you back at 1:45.  

(A lunch recess was taken from 12:37 p.m. to 1:47 p.m.) 

THE COURT:  -- before we (indiscernible)?  

MR. WILLEY:  No, Your Honor. 

THE COURT:  Anything from the defense?  

MS. BOYD:  No, Your Honor. 

THE COURT:  All right.  We're ready for the jury.  

(The jury entered the courtroom at 1:47 p.m.) 

THE COURT:  I hope that answers your questions with 
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regard to COVID.  Every evening, the clerk's office sanitizing 

the jury room, and when we were informed of that, we 

re-sanitized it this morning too.  I don't know if that eases 

your mind at all, but we did, indeed, do that.

And redirect, you're recognized.  

MR. BLAIN:  Thank you, Your Honor.  May it please the 

Court.  

THE COURT:  Yes, sir.

REDIRECT EXAMINATION 

BY MR. BLAIN:

Q Hope everyone had a nice lunch break.

Dr. Ross, did you ask any medical records that Walmart's 

attorneys declined to provide to you?

A No. 

Q Do you have all the records that you need to render a 

sound opinion as supported by the medical science? 

A Yes. 

Q Do surgeons -- do surgeons need to rely on what their 

patients tell them during history and physical?

A Yes. 

Q We looked at the foot in evidence before.  What is the 

most common place for a pressure ulcer on a diabetic foot?

A Right there (indicating). 

Q And, in your opinion -- what is your opinion regarding 

Ms. Jones's risk for pressure ulcers on her feet?
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A With her vascular disease and the other things we talked 

about, it's high. 

Q And did you rely on your review of the Fresenius foot 

checks to make that opinion?

A Well, we rely on everything but the co-morbid features 

that we have already talked about, all those things, as well 

as the -- putting together even with or without the foot 

check, we're still going to be a high risk. 

Q Did you see anything in Ms. Jones's medical history that 

confirmed your opinion that she was at high risk for ulcers on 

her feet?

A Yeah.  We had a documentation of those blisters on the 

feet that were developing on both sides, actually. 

Q Both feet?

A Mm-hmm. 

Q Is that a yes?

A Yes. 

Q Do you have an opinion whether the wound on Ms. Jones's 

right foot that was treated by Dr. Player, do you have any 

opinion on the cause of that wound?

A Well, there's so many causes of the kind of wound.  This 

could be anything from what it's been proposed to, to 

everything to the pre-existing trophic ulcers.  So we have an 

open ulcerative wound, as described on 6/30 by Dr. Player.  

That's where we're going with that.  The question would be did 
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that develop over a three- or four-day period of time as an 

ulcerative lesion or not.

Q Okay.  And did you consider the wound size --

A Yeah, the wound --

Q -- as described by Dr. Player?

A Yeah, the wound, 1.8 centimeters, that's a pretty good 

size wound.  That's a typical wound size actually we see with 

trophic ulcers. 

Q That's a typical wound size we see with a pressure ulcer?

A Mm-hmm. 

Q And did you consider the wound location?

A Right.  The wound location, as the best I can understand, 

is on the plantar surface, the bottom of the foot, and it was 

a little bit back from the ball of the foot for the second -- 

where the second toe inserts. 

Q Okay.  I know plaintiff's counsel showed you these 

photos, these demonstratives and asked whether that was caused 

by the nail.

Now, you never saw -- 

MR. JEFFERIES:  Objection, Your Honor. 

THE COURT:  That's leading.  This is redirect.  You have 

to ask a direct question that does not suggest an answer.  

MR. BLAIN:  Understood.  My apologies.  

BY MR. BLAIN:

Q In your opinion, Dr. Ross, the first toe amputation, what 
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was the cause of that amputation?

A That's the second operation that Dr. Player did.  The 

most likely cause of that, we had an aggressive infection 

going on, and it encompassed the toe that was where the 

mummification came along that he documented so well and the -- 

going back to the metatarsal, which is going back on the foot 

this far.  That came from infection. 

Q And was that -- was that amputation done in the same 

general area -- 

MR. JEFFERIES:  Objection, Your Honor. 

THE COURT:  Direct question. 

MR. BLAIN:  Thank you, Your Honor.  My apologies.  

BY MR. BLAIN:

Q Where on the foot -- I'll withdraw that.

Dr. Ross, what's your opinion about when the medical 

treatment that Ms. Jones received, when was that medical 

treatment caused by poor circulation?

A We had poor circulation from the beginning. 

Q Okay.  Do you have an opinion as to whether the wound or 

the poor circulation caused the first amputation, the second 

toe amputation?

A We had poor circulation as documented in the chart at 

that time of the second operation. 

Q And do you have an opinion about whether the poor 

circulation or the wound caused the transmetatarsal 
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amputation?

A The transmetatarsal, after we established 

re-vascularization of the leg where the pulse is back in the 

foot and all those things we talked about from Dr. Cunningham, 

then it was a matter with the transmetatarsal amputation of 

trying to convert this back to a usable foot again, which was 

going to be difficult with Operation No. 2. 

Q Okay.  And I believe we discussed it in your direct but 

just to clarify, did that transmetatarsal amputation heal, in 

your opinion?  

MR. JEFFERIES:  Objection, Your Honor.  Objection, Your 

Honor. 

MR. BLAIN:  I'll rephrase. 

BY MR. BLAIN:

Q Dr. Ross, what is your opinion about the healing that 

Ms. Jones had after the transmetatarsal?

A Yeah, over a period of a few months where we had, as we 

talked about, with the transmetatarsal, there's a tendency for 

it not to heal where we put things back together there, and 

multiple simple debridements were done, evidently, in the 

wound care center.  And by January, it was documented that 

they have complete healing. 

Q And what is your opinion on the most probable cause of 

Ms. Jones's above-knee amputation?

A Clearly, it's associated with peripheral vascular disease 
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as shown in the arteriograms before and after separated by six 

months. 

Q And could you explain for the jury, what is an 

arteriogram and what would that show?

A That's where we talked about putting a dye down the leg.  

Dr. Cunningham's operation showed, with the things that he had 

done, the dye would go all the way from the groin all the way 

down to the foot, with the pulses that we could feel with our 

fingertips.  So we have got that as our baseline where it's 

been restored.  And then we could do the transmetatarsal 

amputation across the foot.

Then we know after -- later, mid January or so, is that 

we have another angiogram with dye put down the leg, and that 

was done by Dr. Stonerock, showing that, indeed, we have 

severe progression of the disease not only where the previous 

surgery was around the previous surgery but also more distal 

in the foot, and we could no longer feel the pulses here 

because the progression of disease.  That's what necessitated 

the above-knee amputation.

Q Did the wound -- 

MR. JEFFERIES:  Objection, Your Honor.  

THE COURT:  Sustained.  That's necessarily overleading. 

MR. BLAIN:  I understand.  I understand.  I apologize.  

BY MR. BLAIN:

Q Dr. Ross, what is your opinion on the cause of the poor 
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circulation that is documented in the arteriogram in 2016?

A Progression of the disease. 

Q Okay.  Is that connected, in your opinion, to the wound?

A Oh, yes, because what has happened, as we had progression 

of the disease over the interval of a six-month period of 

time, the circulation is decreasing more and more and more and 

more.  And, finally, it came to a breakpoint where, indeed, it 

could not sustain the heal of the foot, and that's why it 

broke down. 

Q Okay.  And so what is your opinion -- I believe we just 

covered -- what is your opinion of the most probable cause of 

the second knee [verbatim] amputation, just to rehash that.

A I'm sorry.  Say again.  Which amputation?

Q Yes, sir.  

MR. JEFFERIES:  Objection, Your Honor, to the multiple 

rehashing of this second knee.  It's 2:00 in the afternoon.  

We have heard it a bunch of times. 

MR. BLAIN:  I'm getting there.  I promise I'm getting 

there.  

BY MR. BLAIN:

Q If you could just restate, what is -- in your opinion, 

what is your opinion about the most probable cause of the 

second knee amputation?

A The above-knee --

Q Yeah, the above-knee amputation.
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A The above-knee amputation, the most probable cause, as we 

see on the comparative angiograms, is associated with 

peripheral vascular disease with progression of the disease 

with inadequate circulation to the aforementioned 

transmetatarsal. 

Q And do you hold that opinion to a reasonable degree of 

medical certainty based on your expertise, training, 

experience?

A It's on the angiograms.  You can see it. 

Q Thank you, Dr. Ross.  No further questions. 

THE COURT:  All right.  You may step down.

Any objection of this witness being excused?  

MR. JEFFERIES:  None, Your Honor. 

THE COURT:  You're free to leave.  Thank you, sir.   

You may call your next witness. 

MR. BLAIN:  Your Honor, the defense would call Mr. Tim 

Ringer. 

THE COURT:  Mr. Ringer, if you could please come forward.  

I'm going to ask, if you could, to place your left hand on the 

Bible and raise your right hand as the clerk administers the 

oath.  

TIM RINGER,

the witness, after having been duly sworn, was examined and 

testified to as follows: 

THE CLERK:  Please be seated.  
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THE COURT:  Ask you to have a seat in the witness chair.  

Pull up real close to that microphone.  Speak loudly, clearly, 

and slowly in order that we can hear everything that you have 

to say.  And let's state your full name once again.  

THE WITNESS:  Timothy Blake Ringer.  

DIRECT EXAMINATION 

BY MR. BLAIN:

Q Mr. Ringer, good afternoon.

A Good afternoon. 

Q Have you seen lots of video of your Walmart store this 

week?

A Yes.  A lot. 

Q In your opinion, does the store look like it's in good 

shape?

A In my opinion, the store looked -- 

MR. JEFFERIES:  Objection, Your Honor.  May we approach?  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

THE COURT:  The objection's overruled. 

BY MR. BLAIN:

Q Mr. Ringer, based on what you have seen on the video, 

what does the store look like?

A The store was clean.  Looked well in stock.  Displays 
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were in really good shape from stack bases in the action alley 

to the displays in produce to the end caps.  Side counter end 

stock was good.  Floors had a shine to them.  It was -- as I 

said before, that would have been a day I'd really like to 

have my boss in the store to look at it because it looked that 

good. 

Q Based on what you have seen on the video, can you tell 

whether -- whether the store looked like it had been zoned 

recently?

A Oh, that store was zoned.  I mean, when you look at the 

overview -- again, like I just said, when you look at the 

overview and you see there's absolutely no trash on the floor, 

no paper, the displays were neat, stacked tightly.  You look 

down that side counter, all the merchandise on that counter 

had been fronted up.

You got the keep in mind, I think this was around, like, 

11:30 on a Friday.  And around 11:30 on a Friday, that store 

is busy, which was evident when you looked at the video of the 

amount of customers up and down.

And in order to maintain that, that takes constant 

revisiting of the sales floor, of the counters.  You can't go 

hours on end and maintain that type of a look when you have 

got that kind of, you know, customer traffic.  11:30 on a 

Friday, that's a busy, busy time. 

Q You have seen the video of the grocery action aisle; 
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right?

A Yes, sir. 

Q Are there vendor displays in the center of that grocery 

action alley?

A There are vendor displays and there are what I would call 

Walmart displays where it comes through our DCs. 

Q And what is a stack base?

A A stack base is a solid plastic mold.  It measures four 

foot by four foot.  It's made out of plastic.  There's 

nothing -- it's one solid piece.  You can't take it apart.  

You can't do anything to it.  It's just one solid piece of 

plastic.

Q Are there any nails on the stack base?

A No. 

Q Are the stack bases at the base -- where is the stack 

base in a display?

A They're on the bottom.  They're what holds the display. 

Q You also mentioned side counters.  What is a side 

counter?

A A side counter is a counter that you go up and down the 

shop off of.  That's where the majority of all the merchandise 

in a Walmart store would be.  Those are the counters. 

Q Okay.  Are there any nails in a side counter?

A No. 

Q In all the videos that you have watched -- I won't go 
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through them right now -- have you seen any -- any at all, 

anywhere in the store, have you seen any wooden pallets?

A Yes.  I saw a display pallet up on top of a stack base.  

I think it was on the shot from back to front of the action 

alley. 

Q Okay.

A I want to say it was like -- the best I could tell, it 

kind of looked like an S'mores display.  You know how we get 

the S'mores in in the summertime, marshmallows and all that 

kind of stuff.

And then I saw what could potentially be another display 

in a produce shot way back over toward a wall.  You can see it 

way off in the background from when Ms. Jones was up close 

toward the camera.  There were some bins back there that were 

holding watermelons that potentially could have been a pallet 

display as well. 

MR. JEFFERIES:  Your Honor, may we approach?  

THE COURT:  Yes.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

BY MR. BLAIN:

Q Mr. Ringer, you just mentioned two examples of wood 

pallets on the floor.  You said a watermelon display in 
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produce and a S'mores display in the grocery action aisle.  

Did you see any other wooden pallet displays anywhere in the 

videos?

A No, sir.  Not that I can tell. 

Q Okay.  And the first wooden display, is that shown on 

this video screen? 

A Yeah.  They're not easy to see because they're made to 

not -- you know, you don't want them to stand out.  There's a 

display right there.  You see it's kind of a white-looking 

box.  It's a dollar and something.  And it's sitting up on top 

of a stack base.  And, again, you can tell it came in pre-made 

on a wooden pallet.  And, again, we always set those pallets 

up on top the stock base, again, to make it cleaner, neater, a 

better-looking presentation for the customers when they come 

in, because it's not something you want to call attention to.  

You don't want to call attention to the packaging.  You want 

to call attention to the merchandise. 

Q And the second wood pallet display you mentioned, you 

said something about watermelons?

A Yes.  In this picture, if you look almost in the dead 

center of the top, it looks -- yeah, right there -- you can 

see what appears to be, like, two big displays of watermelons.  

And I can't sit here and tell you 100 percent that they're on 

wooden pallets, but because they are the watermelon bin -- the 

size of the normal watermelon bins, that's what I think they 
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are.

Q Could it be a table?

A It could be a table.

Q Could it be a plastic table?

A It could very well be.  It could be another one of the 

ones like we saw at the front of it.  Because, again, they're 

made to look like wood, and, from a distance, the light wood 

and the cardboard are pretty much the same color.  That's the 

only other thing that I see that could possibly be any type of 

a PDQ display, as we have talked about. 

Q In your review of the video, did Ms. Jones ever go near 

the pallet display at the top of this produce camera angle?

A No, she --

Q I'm sorry.  The watermelon display.

A No.  She had stopped right there -- the big produce sign, 

she had stopped right there.  That's a refrigerated berry case 

behind it.  She had stopped there. 

Q Over here?

A Yeah, where the cursor is. 

Q Okay.  Based on your review of the video, did Ms. Jones 

ever go near the S'mores pallet?

A No, she stopped short of that going down the laundry 

detergent aisle to get her bleach.

Q Other than those two displays -- those two potential 

pallet displays, have you seen any other possible source of 

3366



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TIM RINGER - Direct by Mr. Blain

719

nails?

A No, not at all.  Here's the thing:  We take people's 

safety seriously.  As I said before, I want people to come 

into the store and I want them to leave the store safely.  

What's happened to Ms. Jones is -- it's difficult to sit here 

today or this week.  And I have empathy for Ms. Jones.  But 

when you look at the conditions of the store on that 

particular day when she passed through, there was nothing that 

we had been negligent on.  There is nothing on these floors 

that anybody can say that we didn't do.

We maintained a standard, and that standard is something 

that we work toward every single day.  Not just this one 

moment in time.  That's something we work toward every day.  

Because we want to present a clean, safe environment for both 

our customers and our associates to be in every single day.

Q Thank you, Mr. Ringer.

The pallets that are -- the display pallets, are you 

familiar with those display pallets?

A I'm very familiar with them.  As the gentleman said that 

was here earlier in the week from the DC, the DC doesn't even 

want those pallets back.  Those are white wood pallets.  

They're not reusable.  You can't do anything with them.

So those particular pallets, we can send them back to the 

DC or they can be hauled away from the store.  And those 

particular pallets are how I taught my son to be a carpenter.  
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I would take those pallets home, and we would disassemble the 

pallets.  We have disassembled hundreds of those pallets. 

Q Do those pallets have nails?

A Yes. 

Q What does a pallet nail look like?

A Pallet nail, generally, it's a blunt end on a pallet 

nail.  It's not a pointy.  And most pallet nails are done with 

a gun.  But they're usually at least an inch and a half to two 

inches long.  I can tell you that because, like I say, I have 

taken apart hundreds of things, because you have to use a pry 

bar to get up under the slat across the front and to pop them 

up.  It's -- it's a long nail.

What has been shown here is a roofing nail.  I have never 

seen a pallet put together with a roofing nail. 

Q This nail, this exhibit, have you ever seen a nail like 

that in a pallet?

A No, sir. 

Q No?

A No, sir.  No, sir.  That's a -- basically a 7/8th inch 

roofing nail to put shingles on a house.

Q Thank you very much, Mr. Ringer.  No questions right now.  

CROSS-EXAMINATION 

BY MR. WILLEY:

Q Mr. Ringer, you weren't there -- you weren't there that 

day, right?
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A No.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

THE COURT:  Mr. Foreman, ladies and gentlemen of the 

jury, I'm going to ask you to return to the jury room but do 

not discuss the case.  

(The jury exited the courtroom at 2:14 p.m.) 

THE COURT:  Yes, sir? 

PROFFERED TESTIMONY 

BY MR. WILLEY:

Q Mr. Ringer, we have talked about a lot of different -- at 

least three different types of pallets in the Walmart store; 

right?

A True. 

Q And this is one such pallet from Walmart?

A The CHEP pallet, yes. 

Q It's what type of wallet?

A CHEP. 

Q CHEP pallet.

And this nail laying down here on the floor next to the 

CHEP pallet -- between the pallet and the rollback sign, what 

type of nail is that?

A I can't tell you.  I mean, it's a nail. 
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Q You can't tell me whether it's a pallet nail or a roofing 

nail or a --

A It's not a roofing nail because the head's not big 

enough. 

Q Is it is pallet nail?

A I don't know whether it's a pallet nail or what it is. 

Q Well, sir, you just testified that you have taken apart 

hundreds of these types of pallets.

A I have. 

Q And that they all have the same type of nail; right?

A That they -- they all have an inch -- they're an inch and 

a half to two inches long, yes, sir. 

Q Okay.  And what I just asked you, that you --

A I can't how long that nail is.

Q You can't tell?

A No, sir.  Not in that picture, I can't. 

Q The length will tell you everything you need to know?  

Let me ask you this:  This is another type of pallet.  

And I'll mark that as whatever exhibit we're on.  

MR. BLAIN:  Your Honor, just for the record, we'd like to 

note our objection.  I understand this is a proffer.  We just 

want to note our objection to these photographs. 

THE COURT:  Why don't -- in order to expedite the matter, 

we have talked about these photographs, and we're not allowing 

them in pursuant to Rule 34, 401, and 403.  I find that 
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they're irrelevant and the prejudicial value outweighs the 

probative value.  And you can identify them and you can state 

the reason why you want them in, and that will suffice.  

MR. WILLEY:  I think I have to proffer them. 

THE COURT:  Well, you have proffered them. 

MR. WILLEY:  No, I think I have to proffer the specific 

photographs, because, at this point, I'm not introducing them 

for the reason that was originally relied upon at this point 

during impeachment.  And the jury is allowed to consider 

impeachment.  He's just testified about that's not what the 

pallet (indiscernible), directly contradictory to the 

photographs. 

THE COURT:  All right.  

MR. WILLEY:  It doesn't matter when these photographs 

were made.  It's just directly contradictory on the pallet, 

the fact that pallet is (indiscernible) pallets.  

THE COURT:  Well, this is my ruling, and I'm going to ask 

that you abide by it.  These photographs, you have offered 

into evidence.  We have had loads of discussions about it, and 

my ruling stands.  I know that you say that the reason why you 

offer them are different, and you have stated that for the 

record.  I don't think it's necessary for us to go through 

additional testimony.  I think that will suffice.  I'm going 

to ask that you move on.

And list the ones that you want.  
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MR. WILLEY:  We have to -- I don't know what numbers were 

on them.  And I will just say for the record that none of 

these involve a kite display. 

THE COURT:  All right.  

(Plaintiff's Exhibit Nos. 19 through 26 were marked for 

identification only.)

MR. WILLEY:  What number are we on?  

COURT MONITOR:  19.  

MR. WILLEY:  No. 19 is the one that we just talked about.  

That's the CHEP pallet.  A nail, randomly sighted in the 

Walmart.  That contradicts what Mr. Ringer just said about his 

vast knowledge of pallet nails.

20 is a -- sorry.  No. 20 is a white wood pallet in the 

Walmart where the nail is sticking outside of it.  There's 

been a lot of testimony about "that would never happen in our 

store, never be left on the sales floor."  And a different 

nail than pictured in the last photograph.

Exhibit 21 is a farther back shot of that pallet, showing 

it next to Clorox products.  Presumably we rolled in on it.

No. 22 is an up-close photograph of a pallet with the 

head of a nail that was approximately the same size as the 

head of the nail that is in evidence that Ms. Jones stepped 

on, although we say we have never seen one of those in a 

Walmart store.

No. 23 is a pallet close-up in the Walmart store with 

3372



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TIM RINGER - Proferred Testimony by Mr. Willey

725

several nails missing, with heads that are approximately the 

same size as the nail that Ms. Jones stepped on.

Plaintiff's Exhibit 24 is a display pallet with Clorox 

products on it, which is sticking out of the stack base into 

the aisle.

No. 25 is just a farther away view of No. 19 to show that 

there was product on it in the store.  It wasn't in some 

storage area.

And No. 26 is a shot farther away yet, showing, in fact, 

that is a children's item that is on the pallet with the nail 

plainly sighted.

So we have CHEP pallets here, we have white wood pallets, 

and we have PDQ display pallets. 

THE COURT:  All right, Mr. Blain.  What would you like to 

say about all of that?  

MR. BLAIN:  Thank you, Your Honor.  We would -- 

THE COURT:  We're just talking about proffered 

photographs he's just tendered.  

MR. BLAIN:  We are objecting to the proffered photographs 

based on Rule 34.  They're the result of an improper 

inspection.  Also based on Rule 401, that they are irrelevant.  

They're irrelevant because every single one of those photos is 

of a different area of the store in 2019, four years after 

Ms. Jones's incident.  Only one of those photographs shows a 

pallet display, and the one -- No. 24 is the only one that 

3373



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

TIM RINGER - Continued Cross by Mr. Willey

726

shows a pallet display, and there was no issue with that 

pallet display other than it was allegedly sticking over a 

stack base.

And so, also, we can't authenticate the source of these 

photos, how the pallets -- how the conditions as shown in 

those photographs got to be in that manner because it was from 

a Rule 34, improper inspection. 

THE COURT:  All right.  We're ready for the jury.  

(The jury entered the courtroom at 2:21 p.m.) 

MR. BLAIN:  We closed our direct exam with Mr. Ringer. 

THE COURT:  Cross-examination.  

CONTINUED CROSS-EXAMINATION 

BY MR. WILLEY:

Q Mr. Ringer, you weren't in the store on June 26, 2015; 

right?

A That's correct. 

Q So everything that you have to go are on the videos that 

we saw during the course of this trial?

A Yes, sir, same videos. 

Q And there were no videos that were preserved by Walmart 

prior to the injury in areas of the store that's subject to 

this incident; correct?

A All the videos we had, we turned over. 

Q And those videos would have shown us whether or not 

safety sweeps actually took place; right?  We would have been 
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able to see associates doing around conducting safety sweeps?

A I saw associates in those videos. 

Q Okay.  Walking around, right?

A Well, that's what a safety sweep is. 

Q Right.  And in the video we have with the associate, this 

was after Ms. Jones stepped on the nail; right?

A She met Ms. Jones on the aisle, yes. 

Q Right.  And so we're not able to see what happened in 

produce, what happened at the start of the action alley prior 

to the time that Ms. Jones entered it; right? 

A Not on these videos, no. 

Q And your basis for saying that the store was clean and 

pristine was solely based on these videos; right?

A That's all I have to go off of. 

Q The same videos that you can't tell us whether or not a 

watermelon display is a watermelon bin or a watermelon table; 

right?

A Because it's off in a distance. 

Q And same grainy videos where you can't identify a 

particular product on the displays in the middle of the aisle; 

right?

A There's some you can, some you can't. 

Q I think you told us you think it's S'mores; right?

A Yes. 

Q It looks like S'mores to me, too, but it's not exactly 
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clear, is it?

A No, sir. 

Q Is this the type of video where we'd actually be able to 

see if there was another rusty nail on the rust-colored floor? 

A No, sir. 

Q Okay.  And, in fact, we wouldn't expect to see this nail 

on the floor because, by the time we're looking at the video, 

Ms. Jones is halfway down the action alley, it's already in 

her foot; right?

A So they say.  

Q So they say.  Thanks.  

THE COURT:  Any redirect?  

MR. BLAIN:  No redirect at this time.  Thank you. 

THE COURT:  You may call your next witness.  

MR. BLAIN:  The defendant rests.  Thank you. 

DEFENDANTS REST 

THE COURT:  And might counsel approach the bench.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

THE COURT:  Mr. Foreman, ladies and gentlemen of the 

jury, you have heard all of the testimony from the plaintiff, 

all from the defense.  Plaintiff has indicated they have no 

reply.
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At this time, we're required to make up matters of law 

outside of your presence.  Bear with us just one moment but do 

not discuss the case.  Thank you.  

(The jury exited the courtroom at 2:26 p.m.) 

THE COURT:  Mr. Ringer, you may step down. 

THE WITNESS:  Thank you.  

THE COURT:  Glad to hear motions at this time.

MATTERS OF LAW/MOTIONS  

MR. WILLEY:  Your Honor, the plaintiff moves for a 

directed verdict on the establishment of a duty.  All the 

evidence in the case has indicated that the plaintiff was a 

patron in the store on June 26, 2015, and so the duty owed to 

her would be that of an invitee under South Carolina law.  

There's been no evidence to the contrary, and so, at this 

time, we would move for a directed verdict as to that element. 

THE COURT:  What does the defense have to say in that 

regard?  

MS. BOYD:  We don't contest that she was an invitee on 

June 26, 2015, Your Honor.  

THE COURT:  All right.  Well, it's matter of law there is 

a duty.  

MR. WILLEY:  Your Honor, at this time, the plaintiff 

would move for a directed verdict on the issue of breach.  The 

evidence in the case is that Walmart has internal policies, 

including that to conduct safety sweeps and not to have 
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pallets on the sales floor.  And in this -- those are two 

separate things, of course, either of which would require 

directing of a verdict.

With respect to the safety sweeps that Your Honor is 

aware, in evidence, marked as Plaintiff's exhibits, there are 

several preservation letters indicating -- indicating a 

request for six hours of video prior to the incident, which, 

of course, would have either firmly established or disproven 

that those safety sweeps took place.  Those letters in the 

file are Plaintiff's Exhibit 7, and those were not preserved.  

They were destroyed by the defendant.

Ms. Wright testified that those videos would have been 

saved for a minimum period of 30 days, for a maximum period of 

90 days, depending on the camera.  This was well within the 

30-day window.  And so that time they were on notice, they 

received the letter.  They had the ability to retain those 

videos.  Mr. Ringer testified that he received the letter via 

hand delivery.  And Ms. Wright testified that nobody ever 

asked her to go back and pull the videos, and so they were 

destroyed.

And so with respect to the breach element, the narrow 

issue of a violation of an internal policy, it could not be 

more clear from a result of their destruction of the evidence, 

and they have put in no evidence that safety sweeps actually 

occurred.  We have had general testimony about the store looks 
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like it was zoned properly, it looks like it was clean, but we 

don't know whether or not that is because a safety sweep took 

place at 8 a.m. and it did not take place again within an hour 

and a half or two hours of the incident as required by their 

internal policy.

And so we move for a directed verdict on the issue of 

breach as well.  

THE COURT:  What does the defense have to say about that?  

MS. BOYD:  Your Honor, Plaintiffs have presented no 

evidence that the videos were destroyed intentionally because 

of this litigation or because of the incident involving 

Ms. Jones.  In fact, the testimony of Ms. Wright indicated 

that the videos, it re-records as a part of the normal process 

of the Walmart cameras.  And so there is no indication that 

Walmart destroyed the videos intentionally.  So we believe 

that Plaintiffs have not met their burden in that respect.

And as far as a violation of the internal policies 

regarding the safety sweeps, the only evidence that's been 

presented in this case is that they were done.  The 

surveillance videos themselves speak for the cleanliness of 

the store.  The circumstantial evidence of the testimony of 

Mr. Ringer, Mr. Lane all indicate that the sweeps were done 

based on a visual view of what the store looked like.

In fact, Mr. Lane testified that he, in fact, did sweeps 

that day, multiple times a day.  So I believe that there is 
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evidence proffered that there is no policy violation because 

the safety sweeps were done, and Plaintiff has offered nothing 

to rebut that. 

THE COURT:  I find that there's a -- that's a legitimate 

question of fact for the jury to resolve.  

MR. WILLEY:  Your Honor, we would move for a directed 

verdict on causation as to, for the purposes of this motion, 

limiting it to the first amputation on July 15th of 2015.  As 

you'll recall, Dr. Player testified as to causation on this 

surgery being from a nail wound.  In fact, not only did he say 

it was more likely than not that the nail wound caused the 

surgery, he said he was certain.

In addition to that, we just heard testimony before the 

lunch break from defendant's expert, Dr. Ross, where he was 

asked whether it was more likely than not that this amputation 

was a result of the nail wound, and he said that it was.

At best -- at best, their expert says that the lack of 

healing may have been contributed to by the peripheral 

vascular disease, but as Your Honor knows, in the pre-existing 

condition law that you will read to the jury, as to the third 

amputation, whether or not somebody's injury was contributed 

to in that way is not an issue in causation.

So Plaintiff is entitled to a directed verdict as to the 

causation of this amputation should the jury find that the 

duty was a breach by Walmart. 
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THE COURT:  Be glad to hear from defense.  

MS. BOYD:  Your Honor, the evidence suggests that there 

were multiple sores on Ms. Jones's foot on the day of the 

incident, and that's not been rebutted by Plaintiffs.  In 

fact, Dr. Player testified that he cannot definitively say 

that the wound was not a pressure ulcer, and he indicated that 

he based his opinion on what the plaintiff told him in 

characterizing it as the wound from stepping on the nail at 

Walmart.

Dr. Ross said the same, that you couldn't tell whether it 

was a pressure ulcer or the wound from the nail.  So we 

believe there's of fact to go to the jury as to what caused 

the sore that ultimately led to the amputation. 

THE COURT:  I agree and you're protected on the record.  

MR. WILLEY:  Your Honor, we would move for a verdict as 

to the second surgery.  Plaintiff's Exhibit 1-C, August 4 of 

2015 -- and I would remind the Court that the only testimony 

in this case about whether or not Ms. Jones stepped on a nail 

at Walmart has been from Ms. Jones, Mr. Lane, and 

Ms. Cooke-Simmons, the three individuals present on that day.  

And all three of those individuals said that Ms. Jones stepped 

on a nail in the Walmart store.  As a result -- 

THE COURT:  One of the things that -- even if that's the 

case and even if that's 100 percent true, it takes more of a 

stepping on a nail in Walmart. 
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MR. WILLEY:  That's correct. 

THE COURT:  It has to be either Walmart put it there or 

there has to be actual constructive notice. 

MR. WILLEY:  But that is -- that is as to breach.  This 

is causation once breach is determined.  And you have to have 

expert testimony from medical causation.  The only medical 

testimony in this case is that these amputations -- this 

second amputation included -- was caused by what happened to 

Ms. Jones at the Walmart store.  That was the precipitating 

event that led to the cascading, how Dr. Player referred to 

it. 

THE COURT:  Very good.

Yes, ma'am. 

MS. BOYD:  Your Honor, I renew the same objection from 

the prior surgery.  Dr. Player testified that he made his 

opinion based on what Ms. Jones told him at her visit, but he 

could not definitively say it was not a pressure wound.

Dr. Ross testified that Ms. Jones had a history of 

pressure wounds on her feet. 

THE COURT:  All right.  I find that that's a question of 

fact for the jury. 

MR. WILLEY:  And of course I would just -- I don't think 

I'm required to do this but appellate counsel is not here, so 

out of an abundance of caution, I will renew my motion as to 

spoliation with respect to the items in Dr. Ringer's 
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deposition and the items listed in Plaintiff's Exhibit 7. 

THE COURT:  Very good.  You're protected on the record.

I'm going to ask y'all if y'all could come forward and 

take a look at the verdict form.

(Counsel conferred off the record.)

THE COURT:  Very good.  Any objection with regard to the 

verdict forms from the plaintiff?  

MR. WILLEY:  No.  The only thing I would note I did ask 

counsel for the defendant if she had an issue with the Walmart 

defendants being grouped and identified as Walmart, and she 

said no.  

THE COURT:  Any objection from defense?  

MS. BOYD:  No, Your Honor. 

THE COURT:  All right.  Very good.

Anything further?  

Ready to proceed forward with arguments?  

MR. WILLEY:  I have some issues as to the charge. 

THE COURT:  Yes. 

MS. BOYD:  I have motions, Your Honor. 

MR. WILLEY:  Oh, she has motions.  All right.  

MS. BOYD:  He kept standing, so I thought he was still 

going.  I apologize. 

MR. WILLEY:  I believed she would have motions.  

MS. BOYD:  Your Honor, Defendants renew their request for 

a directed verdict on the issues of whether Walmart created, 
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had actual notice or constructive notice of the nail.  Your 

Honor... 

THE COURT:  You're protected on the record in that 

regard. 

MS. BOYD:  Okay.  

THE COURT:  Anything else?  

MS. BOYD:  Yes.  We would also like to renew our motion 

for a mistrial based on Ms. Jones's improper testimony about 

the settlement offer, Your Honor.  We believe that, even with 

your curative instruction, the jury may believe that Walmart 

was admitting some wrongdoing or some liability by offering 

her money, and a substantial amount of money at that.

And in our case, we have been arguing no liability the 

whole time, and so it seems almost counter to the arguments we 

have presented here today, and we believe that that may 

negatively impact the jury's verdict. 

THE COURT:  Very good.  And you're protected on the 

record. 

MS. BOYD:  Okay.  I would like to hand up just a brief 

for the record, Your Honor. 

THE COURT:  Yes.  All right.  Anything further?  

MS. BOYD:  No, Your Honor. 

THE COURT:  Any requests -- additional requests to 

charge?  

MR. WILLEY:  Just -- and I haven't seen the charge; I 
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know that's not, Your Honor's custom so it's difficult for me 

to even know these issues are covered in there.  But I wanted 

to make sure that there was a section on the charge, charging 

the jury that a violation of internal company policy is 

evidence of negligence. 

THE COURT:  Do you have a proposed charge?  

MR. WILLEY:  I just said it:  A violation of internal 

company policy is evidence of negligence under the law in 

South Carolina.  Something as simple as that.  I can get you a 

charge if you give me -- 

THE COURT:  You know, the -- I know you're an appellate 

in here, but, generally, when you have a request, it has to be 

in writing.  If you write it down, I will consider it.  

MR. WILLEY:  Okay.  We have not -- just to ensure that 

there's a portion of the charge of vicarious liability.  And, 

again, I don't know if these things are in there or not.  I 

know you mentioned -- 

THE COURT:  I did charge vicarious liability. 

MR. WILLEY:  And respondeat superior would be part of 

that?  

THE COURT:  This is the charge:  A corporation can only 

act through its agents or employees; therefore, a corporation 

is responsible for any negligent acts or omissions of its 

agents or employees or their acumen when the scope of their 

employment, which proximately causes injury to another person.  
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Is that sufficient?  

MR. WILLEY:  Okay.  Of course I renew my request for 

spoliation charge but understand your ruling in that regard.  

And then here is the -- 

THE COURT:  Do you have an objection to this charge?  

MS. BOYD:  No, Your Honor. 

THE COURT:  All right.  

MR. WILLEY:  And if I may just use the restroom before we 

argue. 

THE COURT:  That's completely unreasonable.  [Laughter].

If we can be quick, we'll be ready to roll.  

(A brief recess was taken from 2:45 p.m. to 2:45 p.m.)

THE COURT:  When I practiced law, I had judges limit my 

closing arguments, and as a general rule -- I have never done 

that as a judge, but we are close on time.  How long do you 

anticipate taking?  

MR. WILLEY:  I have no idea, to be honest with you. 

THE COURT:  Do you have an idea as to how long it will 

take?  

MR. WILLEY:  45 minutes reasonable?  Is that reasonable?  

I think can get it done in then?  

MS. BOYD:  Your Honor, I had three proposed jury charges.  

You had to go to the restroom, so we stopped and -- 

THE COURT:  I didn't realize that. 

MR. WILLEY:  Oh, I didn't either.  
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MS. BOYD:  It's okay.  I just want to make sure that the 

instruction on duty indicates that the law is -- that the only 

duty is to use ordinary care and keep the -- 

THE COURT:  I have got it. 

MS. BOYD:  Okay.  And I would -- the foreseeable risk, 

the Wintersteen v. Food Lion, that although it may be a 

foreseeable risk that will wind up on the floor of a 

merchant's business, when there is no specific act of the 

merchant to place the hazard on the floor, and when the hazard 

is on the floor due to the actions of third parties, the 

plaintiff must show that the merchant either knew, had actual 

or constructive knowledge.  That's the Wintersteen v. Food 

Lion. 

THE COURT:  All right.  That's covered -- that's covered 

in my charge. 

MS. BOYD:  Okay. 

THE COURT:  Not necessarily in that language but it's 

covered. 

MS. BOYD:  Okay.  And then the superior knowledge of the 

damage language, Your Honor, that the shopkeeper -- liability 

rests on his superior knowledge of the hazard.  And that is 

H.P. Larimore v. Carolina Power & Light.  

MR. WILLEY:  I don't think the last one applies, but what 

I would say is that the Court has directed a verdict as to 

duty.  So I assume the Court is going to tell the jury that 
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the Court -- 

THE COURT:  I am.  I'm going to charge -- I'm going to do 

that, and I'm going to incorporate that into the charge.  I'm 

going to say I'm going to find as a matter of law that there 

is indeed a duty.  

MS. BOYD:  Okay.  

THE COURT:  And I find that my charge adequately covers 

each of those. 

MS. BOYD:  Okay.  Thank you, Your Honor.  

THE COURT:  How long do you anticipate?  

MR. BLAIN:  About 30 minutes, Your Honor.  

THE COURT:  Could I have the foreman of the jury in?  

(The jury foreman entered the courtroom at 2:49 p.m.) 

THE COURT:  Mr. Hayes, we are about to begin closing 

arguments and then, thereafter, the charge.  And I anticipate 

that we're going to be later than we anticipated.  These 

matters are very important, and we can't be rushed in that 

regard.  So I'm going to ask that you notify the jurors that 

we're going to be running a little bit late and that those -- 

those jurors who have daycare problems or anything such as 

that to make a note of that and we'll make arrangements for 

them to notify someone to assist them in that regard.  

(The jury foreman exited the courtroom at 2:51 p.m.) 

MS. BOYD:  Your Honor, I just have a quick question.  I 

just ask that there be caution to all the parties about not 
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including excluded evidence in their closing for reference -- 

THE COURT:  That goes without saying.  

MS. BOYD:  Okay. 

THE COURT:  It's going to be incumbent upon you to object 

if that happens. 

MS. BOYD:  Okay.  I don't want to have to object during 

anybody's closing.  I just want a cautionary reminder.

And will Your Honor include a refresher of that curative 

instruction?  

THE COURT:  No. 

MS. BOYD:  Okay.  

(The jury entered the courtroom at 3:07 p.m.) 

THE COURT:  I understand that some of y'all had to run to 

your car.  You didn't realize jury service was an aerobic 

activity.  Thank you-all, and I appreciate your patience.

We have heard all of the plaintiff's evidence.  We have 

heard the defense's evidence.  There's no reply.  And, at this 

juncture, we'll engage in what's known as closing arguments.  

They're very similar in form to the opening statements.  The 

lawyers will stand up in summary fashion and give you their 

view of the case.

These presentations are truly argumentative in nature 

because, at this time, you will have heard all of the 

evidence.  These very able lawyers will be able to point to 

the evidence that supports their relative theory of the case.  
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What they have to say is not evidence but it will aid you 

immensely in your deliberation process.  Pay very close 

attention.

In this forum, the plaintiff has the burden of proof.  

They are required to open in full.  Then the defense will have 

an opportunity to give their closing argument, and the 

plaintiff, since they have the burden of proof, will have an 

opportunity to reply.  Pay very close attention.

Mr. Willey.  

MR. WILLEY:  Thank you, Your Honor.  May it please the 

Court. 

THE COURT:  Yes.  

CLOSING ARGUMENT ON BEHALF OF THE PLAINTIFF 

MR. WILLEY:  Here we are.  It's been a long week.  Thank 

you all for your attention.  This is a very important case for 

my client, and you-all have been very diligent (indiscernible) 

all day and (indiscernible).  And for the next little while, 

I'm going to talk to you just about what's next because this, 

for me, is always the most nervous part of the trial because 

it's our last opportunity to address you, and given the stakes 

for my client, I want to make sure that I don't miss anything.  

And I hope that you'll understand that as we go through it.

The rules that are at play in this case are simple.  

Walmart, like every store, has a responsibility to keep its 

store in a reasonably safe condition for its customers.  
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Walmart has a responsibility to inspect its store for unsafe 

conditions and to remedy them when if possible.  If Walmart 

does not, and as a result, one of its customers is injured, 

then Walmart is responsible for the harm.

And you'll remember, I told you that in the beginning of 

the case, and that hasn't changed.  We're going to walk 

through some of the other things that I told you in the 

beginning of the case that hasn't changed.  Because everything 

that I told you in opening statement has come out in evidence, 

and that is what was required to prove Ms. Jones's case here 

this week.

Now, remember that all of the evidence in the case, 

(indiscernible) judge by a preponderance of the evidence, and 

the judge just told you and we accept we have the burden of 

proof.  Ms. Jones has the burden of proof in this case, and 

she has to prove the elements of each count by 50.01 percent, 

and that simply just means that more likely than not.

What is more likely than not?  Not what's beyond a 

reasonable doubt, beyond all reasonable suspicion, all these 

things that your lawyer shows are mainly involved with 

criminal law where we're talking about people's freedom.  

Here, it's just a preponderance of the evidence, what is more 

likely than not.

So how we got here.  What the evidence shows.  We got 

here not 2,327 days ago like I told you in opening, but 2,331 
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days ago, because Walmart continues to deny the undeniable, 

delay the inevitable, and defend the indefensible.  And you'll 

remember when we started this case I told you there were a few 

things that we had to prove.  We had to prove duty.  We had to 

prove breach.  We had to prove causation.  We had to prove 

damages.

The judge is going to tell you that, as a matter of law, 

he has found that Walmart had a duty to Ms. Jones despite them 

denying it (indiscernible), which we reviewed in opening.

So what's left?  Breach, causation, and damages.  And 

that's what we're going to walk through throughout the course 

of this.

Now, on the verdict form, which, when you go back there, 

is what Mr. Foreperson is going to be filling out, of course 

with all of your inputs because it has to be unanimous.  

You're going to have two verdict forms.  And the term 

"verdict" is from the Latin word which simply means to speak 

the truth.  And so this is your opportunity as representatives 

of the Florence County community to speak the truth.

And you're going to have two verdict forms.  You're going 

to have a verdict form against Mr. Ringer, and it simply says 

was the Defendant Tim Ringer negligent?  And that's the 

breach.  And if so, what are the damages that were caused by 

that negligence?  

And then you're have a verdict form against Walmart, and 
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it's going to say the same thing.  Was the defendant Walmart 

negligent?  And, if so, what are the damages that were caused 

by the negligence?  

And the judge is going to tell you that Walmart acts 

through its employees, and Mr. Ringer told you, when I 

questioned him -- that he and I never had the opportunity to 

speak before.  The first time that I ever met Mr. Ringer was 

when he testified on that stand.  And I think you can see, 

based on all of the things that we have shown throughout the 

course of this trial that Walmart, they didn't tell the truth 

about, that Walmart concealed, that Walmart destroyed.  We had 

to have everybody in one room to sort it all out, because, 

frankly, when this trial started, I had no idea what their 

theory of the case was going to be because that's changed.

And what you were able to see is -- we have these 

documents, and these will go back in evidence with you.  These 

were the verifications that Mr. Ringer signed.  Plaintiff's 

Exhibit 6, Plaintiff's Exhibit 5.  And he swore under oath to 

certain things.  Those things, as we demonstrated throughout 

the course of the trial and he actually took the stand and 

admitted, were not true.

But he also told us something else important, and that is 

that Walmart came up with the answers, and they just had him 

to sign off on it as an employee.  Their loyal, 28-year 

employee signing this paper under penalty of perjury that's 
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not true.

And so, when you go back there, I want to encourage you 

to not find a verdict against Mr. Ringer individually because 

I don't think that would be right based upon what he told us 

on the stand and what we have seen through this week.  I don't 

think it would be right to hold Mr. Ringer individually and 

personally responsible for what Walmart did, what Walmart had 

him sign as their 28-year loyal employee, which was false.  

And so you're actually going to have one verdict form 

that is important when you go back there, and that is the 

verdict form against Walmart.  And that's what we're going to 

talk about.

In the opening statement of the case, I laid out the 

case, telling you what the evidence will show.  Tim Ringer 

and -- as store manager and remember they sent him as 

corporate representative today -- he agreed with everything in 

the opening except two things:  That Store No. 630 was 

breaking Walmart policy by having pallets on the sales floor 

and that Ms. Jones's pathway did not have wooden pallets.  

Those were the only two things in the opening statement that 

we used to prove our case at the beginning that he disagreed 

with as the Walmart corporate representative.

But here's the thing:  Ms. Jones doesn't have to prove 

that Store No. 630 was breaking Walmart policy by having 

pallets on the floor to win her case, to meet her burden.  She 
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also doesn't have to prove that her pathway contained wooden 

pallets.  She doesn't have to prove either of those things.

What she has to prove is that she stepped on it at 

Walmart, which I would submit to you all the evidence in this 

case demonstrates.  You'll remember Ms. Jones testified -- and 

we had video -- about where she stepped on it, where she first 

heard it, and where she felt pain.  You heard testimony from 

Ms. Ayesha Cooke-Simmons who was there that day, who testified 

that Ms. Jones stepped on the nail, that Ms. Jones showed her 

the nail, that Ms. Jones had a puncture wound on her foot from 

the nail.

You heard from the co-manager, who is now the store 

manager, Kevin Lane, who violated (indiscernible) corporate 

representative.  He was the manager on duty that day.  And 

what did he tell you?  Ms. Jones stepped on the nail.  

Ms. Jones showed me the nail.  Ms. Jones had a puncture wound 

on her foot from the nail.

And you'll recall that they never had Mr. Lane put his 

little mark on here, right, because that would be an admission 

on behalf of Walmart about where the wound was.  But both 

Dr. Player and Ms. Jones agree that's where the puncture wound 

occurred, and there was no evidence to the contrary.  And I 

will submit to you because that's the truth and ask that your 

verdict is speak (ph).

So, beyond that, she has to prove one of four things:  
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That Walmart knew it was there; in other words, that Walmart 

employee actually saw it and, you know, just ignored it.  Or 

that Walmart should have known it was there; that is, if they 

were doing reasonable inspections, if their safety sweeps were 

being conducted, that this nail would not have been there.

And you'll remember, this is a rusty nail.  This is not a 

brand new nail that just dropped out of a box.  And the 

testimony in the case is, yes, they sold this kind of nail, 

but this is a rusty one.  And so if that nail had come from a 

box in their store, it would have been on that floor for a 

long time.

The only other place that a nail comes from in the 

Walmart store, the testimony has told you, is from pallets.  

That's good.

Now, what can you derive about this particular nail?  

Does it have to be a nail used in manufacturing of pallets?  

No.  You know when palletized merchandise -- you have seen it.  

Common sense.  Your everyday experience.  It comes in with 

straps on it, straps around the top, straps around the side.  

They will often use different types of nails to secure those 

straps.

When the wrap come in, wrapped all around the pallet, as 

the testimony was, and wraps come from -- these displays come 

in fully -- fully wrapped.  Nails could be used to secure that 

wrap, to secure the protective wrap.
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You heard testimony that Walmart uses watermelon bins on 

tops of pallets.  Those pallets come directly from the farm 

that sold them the watermelon.  That's the testimony in this 

case.

I don't know if any of you have worked on a farm.  I 

have.  And at my personal house, we have a nail bucket.  If we 

have a problem that requires a nail, the first place we go is 

that coffee can in the utility room and we find a nail that 

would do it, that will work.

This, while it ain't called a roofing nail -- there's no 

dispute about that.  That's the type of nail it is.  And 

there's all types of nails.  There's roofing nails, there's 

trim nails, there's finishing nails, just like, you know, 

there's drywall screws.  And you can use those nails for any 

number of things.  And what we know is that she stepped on 

this nail in that store.  Her foot found it.

And the testimony in the case is that the safety sweeps 

that take place literally look at every corner, every crevice, 

under every table, under every shelf.  And so, if those had 

been happening, shouldn't Walmart have known the nail was on 

the floor, if they had been doing that?  

Or she can prove that a reasonable inspection would have 

detected it, and that's because Walmart has an internal 

policy.  And the judge is going to tell you that, if a company 

violates its internal policy, then that is evidence of 
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negligence.

And I want you to remember -- and you'll have it back 

there in the jury room, and you'll have all these exhibits so 

you'll be able to go through them in more detail.  And I'm 

just doing it in a cursory fashion.

But you'll have this letter from July 13 of 2015, okay, 

from Rod Jernigan, he's a lawyer who works on this case, and 

it says, "As such, this letter is a formal request that you 

preserve all of the following:  Both tangible as well as 

electronically stored contained information potentially 

relevant in any way."  And underlined:  "All video camera 

footage directed towards the floor area of the main grocery 

aisle during the six hours prior to the injury and the one 

hour following the injury."  And there's other things listed 

there, which you can look at.

We know that Walmart did not preserve that because 

Ms. Wright told her that nobody from corporate ever told her 

to pull more video aside from the one they had already 

directed her to pull.  You have to use your common sense.  If 

a party is asked to produce something that could answer -- 

could prove that they're innocent, that they didn't do it, 

that, in fact, they had conducted those safety sweeps, and 

then they destroyed the video and don't produce it, what is 

more likely than not?  That the video shows something good for 

them?  Again, use your common sense.
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The fourth way that Ms. Jones wins is or that Walmart 

created the danger by bringing it into the store on a pallet 

or some way other than a pallet.  Well, the testimony in the 

case is there was no evidence of any nail fairy out there 

sprinkling nails around.  There's no evidence that it came in 

any other way other than Walmart bringing it in.

And let me remind you of this:  If somebody had brought 

it in, in the six hours prior to the injury, and dropped it on 

the floor, it would be on those videos that Walmart destroyed.  

And we would be able to see that.  But they destroyed it.  And 

so you just have to use your good common sense about why would 

they do that.

And you'll remember we went through the videos, and we 

looked at some of this.  We have -- we know an associate at 

the front doors, as most Walmarts do.  They call them greeters 

but I think now they have turned into more of receipt-checkers 

it seems like.  And this lady is going back and forth checking 

folks' receipts, and we know there's an associate there.  But 

what we don't have is any associates in any of the videos that 

were produced either in the produce area -- the initial 

vestibule of the produce area or in the relevant area where 

Ms. Jones gets down here and first checks the bottom of her 

shoe because she heard the tick tick.

And I would submit to you the evidence shows, when you 

step on a nail, in general, it gets lodged in there first, so 
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you're more likely to hear a noise first.  And then the second 

or third step is when it's going to go through that shoe and 

you're going to feel it.

That's what happened in this case, and the video they 

produced doesn't show any associates in the relevant area 

conducting any safety sweeps.  And if they had them, if the 

safety sweep that had happened 20 minutes before that or an 

hour before that or an hour and a half before that or two 

hours before that or up to six hours before that, which is the 

video we requested, don't you think they would have produced 

it?  

If you have a video that proved you did what you were 

supposed to do and you got a letter -- remember, this letter 

came on July 13th of 2015.  This incident occurred on June 26.  

Ms. Wright testified that the videos are kept for at least 30 

days.  First, she testified most are kept for 90, and then 

when she realized where I was going with it, you'll remember 

she said, Well, some are only kept for 60, some are only kept 

for 30.

Well, July 13th of 2015 is within 30 days of June 26.  

Mr. Ringer testified that letter was hand-delivered to him.  

He passed it on to corporate.  Did what he was supposed to do.

And you'll recall that Ms. Jones testified -- this is a 

blow-up of the initial area here -- that those wooden pallets 

somewhere in this area, that she recalled seeing a wooden 
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pallet displayed somewhere in that area.  And when you go back 

through it and you look closely at this video, there's a 

camera right there.  That's a Walmart camera right over that 

area. 

Look at all the angles of video you have, the 17 clips 

that they gave us, and see if you find that in there, that 

would show those displays.  We'll submit to you it's not in 

there because they destroyed that too, even for the period in 

which she was walking through the store.  And that would have 

showed the palletized displays that Ms. Jones talked about.

So what's more likely than not?  If you'll remember, they 

started this case by telling us we don't use wooden pallets in 

our stores.  Everything's on a plastic pallet.  Mr. Ringer 

told us that wasn't true.  And, in fact, Mr. Ringer, being 

honest in his deposition, was able to point out wooden pallets 

in the videos we have, albeit not in the area Ms. Jones was.  

Convenient, then, that we don't have the video where Ms. Jones 

said the wooden pallet was from the area she was in.

And I want to remind you of this:  We heard from Jenny 

Wright, Walmart asset protection manager -- and that's a 

photograph just to remind you what she looks like from her 

deposition.  She was the lady that came in that's now the 

manager for Palmetto Moon.  She no longer works at Walmart.  

And she told us that, during this period of time, the 

volunteer safety team lead reported to her.  Remember, Walmart 
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has this volunteer position for a safety team lead that 

anybody can volunteer for?  And that person reported to her 

but she couldn't tell us who it was.

And you'll remember the store manager, Mr. Ringer, when I 

asked him, "Well, who was the safety team lead during this 

period of time?"  He couldn't tell me who it was.

But when I asked her -- when I asked him who was the 

asset protection manager, he knew that instantly.  Tells you 

little something about Walmart's priorities:  Profit over 

safety.  We know who was there protecting our product.  We 

can't tell you who we have volunteering in charge of safety at 

that particular time.  But it's so important; remember?  

Remember how important it is?  We just have a volunteer that 

we don't even know their name.

She also told us something else important, and that's 

that the PTZ cameras are so good they would allow to see if a 

coin on the floor is heads or tails and count the freckles on 

my face.  That's what she said.  And she said that if she were 

using those cameras live, in real-time, scanning the floor, 

you'd be able to see there was a nail on the floor.  You'd be 

able to see if there was a danger on the floor.

But what else did she tell us?  Nobody at Walmart is 

responsible for using those cameras to look out for safety.  

They're looking out for asset protection.  They're looking out 

for number one, as they say.  And that's because Walmart puts 
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profit over safety.  We have seen it time and time and time 

again throughout the course of this case. 

And you'll remember this video that we had.  This is 

actually one of the clearer videos, I would submit to you, if 

you go back there and look at them all.  The rest of the 

videos are pretty grainy but this one is pretty clear.  And 

you'll notice, this is not a PTZ camera here.  The ones that 

are PTZ cameras are actually noted as PTZ cameras.  Or, 

remember, that was Ms. Wright's testimony.

But we went through all this.  Mr. Ringer indicated there 

was at least one palletized display.  He couldn't tell us what 

the other displays were because the camera was too grainy, but 

he could tell us nothing was on that floor by looking at these 

grainy photos.

And you'll have back there with you Ms. Jones coming 

around the register.  And, again, that's less important now 

because the Court has directed a verdict on that and will tell 

you that they owed her a duty as a matter of law, something 

that didn't happen until today.

And you'll notice that, when Ms. Jones comes down, she is 

favoring the one leg as if she had stepped on something, as if 

she did have an injury, and you'll remember that that was all 

the testimony in the case.

And this is all shown to you in opening.  And, remember, 

Mr. Ringer didn't disagree with any of this, as the corporate 
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representative of Walmart.  There was an incident report 

filled out that said she stepped on the nail.  Everybody 

admitted to that, that testified to Walmart that was there 

that day.  And there was a video request form put in, and, in 

fact, the video that Ms. Wright initially pulled of Ms. Jones 

in the store, was there.  No one came back to Ms. Wright to 

ask her to pull more video when they got that letter.

And remember this:  When Walmart pulls video, initially, 

they're just following Ms. Jones, and they're looking at 

Ms. Jones.  And we went through it in pain-staking detail.  

And you'll remember we just let it play.  And I know it was 

long.  The point was to show you how long she was in that 

store.

And you'll remember that Walmart's liability, before 

Ms. Jones got in the store, were they doing safety sweeps?  

Because they can't show us a safety sweep while she was there.  

They didn't produce any of that.  There was no have request 

form for it.  No timeline by Ms. Wright.  And even Ms. Wright 

agrees, yes, she checks her right foot at 11:34:10.  Ms. Jones 

testified she heard the sound.

And we heard from Ayesha Cooke-Simmons.  This happened at 

the trial.  I just said that in opening, but you actually 

heard from her.  And she said, Yeah, I saw the nail.  I wrote 

that it was a nail when I signed it.  I took a picture of the 

nail and developed it.  And, yes, in fact, it's a nail.
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And you'll remember what Walmart did during the course of 

this trial.  We have Dr. Player up here, respected member of 

our community, surgeon.  Records, thousands of pages he's gone 

through and dictated out.  Didn't mention screw one time.  

Nail, hundreds of times, I think he said.  And they say, oh, 

oh, hey, there's something.  Maybe it was a screw.  What?  

That was the first time we heard that.  Because everybody has 

agreed it's a nail.  

And, again, it's just Walmart denying the undeniable, 

just trying to find any little thing for confusion to keep 

Ms. Jones from being compensated for what happened to her as a 

result of her stepping on that nail in their store.

I think you'll remember, Ms. Cooke-Simmons was a front 

end manager.  She wasn't an associate.  She was a front end 

manager.  That day she was there, she saw it.  Why wasn't she 

the representative for Walmart at this trial?  Because she 

told the truth.

Ms. Jones went right away to get a tetanus shot.  

Reasonable thing to do.  You step on a rusty nail, go get a 

tetanus shot.  And she went right away.  And she did see her 

doctor, Dr. Musgood (ph).  You heard about him.  And it was a 

nail.  Saw it.  It's a nail injury in her foot.  Saw it.  

That's her doctor.  It's a diabetes doctor we heard so much 

about.

He'll write down, Oh, it's a -- whatever the word was.  
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Diabetic ulcer.  It's a nail injury.

And, as a result of that injury, unfortunately, you-all 

know -- and you'll have these back there with you -- Ms. Jones 

went through a series of really bad events.  Really bad 

events.  And the first happened in July 15th of 2015.  And 

you'll remember the testimony in the case from Dr. Player, her 

surgeon, is that he cleaned up the tissue around the initial 

puncture wound three days later after it was evident there was 

a little infection in there, and that didn't work.  And so, 

eventually, he had to open it up on the top because the 

infection -- and even their expert said this -- a lot of 

times, the infection starts from within.  Remember that?  And 

comes out.  So you don't see it at first.

And this infection, obviously, was from within, since the 

wound was on the bottom, and he opened it up, got the 

infection out, cut a piece of infected bone out, and had to 

remove her toe.  And there was a lot of testimony about, Oh, 

well, the toe, by the time it was removed, was mummified.  

Well, again, that's why you take the toe off.  You don't take 

a perfectly healthy toe off, right?  And Dr. Player said that.  

He said that an infection had gone -- had started on the 

inside.  And he had cleaned out the bottom before.  And, with 

this procedure, he cleaned out a top and had to take the toe.

And their expert said -- and you can go and hear it.  And 

I would encourage you, you can re-hear any testimony in this 
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case at any time, but their expert said -- their 

500-dollar-an-hour expert, by the way, and we'll get to that a 

little bit later.  But their expert said that the first and 

second amputations were caused by the nail injury.  He said 

that.

And he said that at 12:33:03.  And so if you ask to hear 

that, they can pull it for you.  The nail caused the toe 

amputation, and the amputation in July was caused by the nail.  

The second amputation was caused by the nail.  And he had a 

disagreement as to this amputation, the above-the-knee 

amputation only because there was a record in there, in all of 

those pages, one record, that said it had fully healed.

So there's no dispute about that.  There's no dispute in 

this case.  No one has said that the first and second 

amputations were not caused by the nail wound.  Their expert 

admitted that at 12:33:03 today.  He only had an issue with 

this one.

So after all of this -- and Walmart knew that.  Right?  

They hired the expert.  I mean, we have Dr. Player doing -- 

going with her course of treatment the entire time.  They 

hired the expert.  They talked to him before we had a chance 

to talk to him.  He told them what he was going to say.

They didn't do the right thing.  They continued to 

contest all of this, that she was a patron, that she passed in 

the area of pallets, that she felt a sharp pain in her foot, 
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that she inspected her foot, that she observed a rusty nail 

through her shoe and into her foot, that she visited the 

hospital, that she had a hole cut into her foot to treat the 

wound that had led to multiple surgical amputations eventually 

resulting in losing her right leg to just above the knee.

The only thing that their expert disagreed with as to 

what happened at the hospital was No. 9, was the final 

amputation.  And Walmart knew that, and they still denied all 

that throughout the course of this trial until we got here and 

they had to face you.  And you guys can hear the actual 

evidence.

And you'll remember, as you walk through in opening, and 

you saw it all in opening, she was, in fact, a patron.  And 

like I said, the judge is going to tell you that, you know, 

she's a patron.

And we went through where the pallets were.  You'll 

remember.  We talked about those.  We talked about you 

couldn't see way up on the aisle, but there's a camera there.  

They just didn't preserve it.

We'll talk about the bloody foot.  Of course you saw the 

nail.  It's here.  You actually heard this testimony from 

Ms. Cooke-Simmons.  You had the opportunity to hear from the 

doctors.

And, again, after all that, they deny there are wooden 

pallets in the store.  Not in the area.  That wasn't the 
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initial thing.  Initially it was Defendant Walmart responds 

that wooden pallets are occasionally used in seasonal 

displays, but upon information and belief, no such displays 

were in place in the subject store on the date of the alleged 

incident.

That's a lie.  Okay?  And you know when you start 

something and you tell a lie and then you go through the 

course of a process and somebody says, "Well, that's not quite 

right," and then you have to come up with another lie?  And 

then you go a little bit further and they say, "Well, the 

other thing you said as part of that first lie is not quite 

right either."  And then you have to come up with another lie.  

My dad called that still digging.  He used to say, "You're 

still digging" when I was a kid.

They're still digging.  Because they knew what Mr. Ringer 

was going to say.  He was their store manager.  And you heard 

it from him:  "Of course there were wooden pallets in that 

store" (indiscernible) Walmart.  I challenge you to go find a 

Walmart without wooden pallets around the display floor.

And we went through these.  These were the documents they 

had him sign under the penalty of perjury, under oath, which 

he said were not true.  And, again, admitted that those 

responsible for making (indiscernible) premise here had a duty 

to maintain a safe environment for invitees.  Denied as 

stated.  The judge is going to tell you they have a duty -- 
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that duty, to maintain a reasonably safe condition for 

invitees.

Admit that the placement of (indiscernible) wood pallets 

would be dangerous.  Denied.  And it goes on.  I don't have to 

belabor this.  You have seen it.

And they had him sign it under the penalty of perjury.  

And you'll remember the Walmart lawyer got up and said, "Well, 

Mr. Ringer, isn't it true you're not a lawyer?"  No one said 

he was a lawyer.  Of course he's not a lawyer.

And then I asked Mr. Ringer, "I think you understand the 

words 'deny,' 'under oath,' and 'penalty of perjury.'"  

And he said, "Yes, of course I do."  

And then I asked him, "Well, what happened?"  

And he said, "Walmart corporate came up with these 

answers and just told me to sign them."  

And they were wrong to do that.  Frankly, they were wrong 

to make their 28-year employee, loyal employee do that.  But 

they did it.  He told us.  Still digging, after choosing 

somebody else to do the grunt work.  That was what he told us 

in the deposition and he told us again.  Did not follow 

internal safety policies, safety sweeps.

You'll have the policy.  It is their policy.  Again, 

remove pallets from the sales floor.  And you'll have the 

relevant sections.  Avoid stepping on pallets.  Of course.  

Remove pallets from the floor.  Stack them in a designated 

3410



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CLOSING ARGUMENT - By Mr. Willey

763

location.  And you'll have those policies.

And then he told us about the policy of the safety sweep 

where they destroyed the video.  Again, just one way she wins 

in view of those weights and them doing what they were 

supposed to do, because there's no doubt she stepped on this 

nails in their store that day and it led to these injuries.

And so we know, from looking at the video, that there are 

wooden pallets in the path in the action alley.  The one he 

pointed out was a little further down.  Ms. Jones said the 

pallet she passed was simply on the other end where she was.  

They didn't give us that video.

And then you heard that these videos that are so good 

that you can count the freckles on a face or that are so good 

that you can see that there's nothing on the floor, he can't 

tell now, upon second thought, where those bins in produce -- 

those watermelon bins -- whether they're bins or tables or 

what they are.  But he can tell there's nothing on the floor.  

Still digging.

Policy violation, safety sweeps.  What's more likely than 

not?  You'll remember -- it's pretty straightforward.  When 

the cat is away, the mice will play.  Mr. Ringer was not there 

that day.  He was not walking around enforcing these policies 

with his employees.  They weren't being done.

You can see in one of the videos, if you watch it, the 

associates in the grocery action alley kind of dancing and 
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playing around.  And that's okay.  There's nothing wrong with 

that, as long as you're still doing your work.  But we don't 

have the video to show that it was happening.  And that's 

Walmart.  And, again, it's a rusty nail, so we know it didn't 

just get there that day.

Causation.  So, remember, that duty that they deny, the 

Court says no, there's a duty under the law.  That breach 

which we just went through, any of those ways -- any of those 

ways that cause this nail to be on the floor or they get the 

nail picked up, now we have causation.  More likely than not.  

And I have already told you, you can re-hear testimony so I'm 

not going to do that again.

But I want you to also remember this, which is a very 

important part of the charge that the judge is going to give 

you on the law, and you have all taken an oath to follow the 

law.  And the charge says this:  The defendant claims that the 

plaintiff had a pre-existing injury or condition prior to the 

date the plaintiff claims the defendant injured her.  If you 

find that the plaintiff received an injury as a result of the 

negligence of Defendant and is entitled to recover for that 

injury, the fact that the plaintiff had a pre-existing injury 

or condition would not prevent the plaintiff from recovering.  

The defendant is responsible for all ill effects, which, 

considering the plaintiff's condition of health when the 

plaintiff was injured, naturally and necessarily followed the 
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injury.  The defendant takes the plaintiff as the plaintiff is 

found, whether the plaintiff is in perfect health, in poor 

health, or somewhere in between.  A defendant's liability is 

in no way lessened or affected because of the fact that injury 

would not have resulted or would not have been as serious or 

severe had the plaintiff been in good health."  

You take them as you find them.  Walmart sells diabetic 

supplies and know they have diabetics come in the store.  

That's why it's all the more important to have a safe 

premises.  And that's what the law says.

Dr. John Ross, I call him our crystal ball say-to-pay 

expert, and you'll remember that he is the 500-dollar-an-hour 

guy that came in from out of town that had never seen 

Ms. Jones, that said that he had received from Walmart medical 

records about -- about this much.  When Dr. Player told you 

that his medical records were that much, thousands of pages, 

and he had reviewed what Walmart had selected for him, and, 

yeah, he thought everything they gave him was the important 

stuff.  Well, of course.  You're paying somebody 

500-dollars-an hour, that's at least safe to say.

But you'll remember he didn't see and treat April within 

days of the injury.  He didn't actually inspect her foot and 

the puncture wound.  And he told you he gets to know his 

patients by their first name because it's important.  He 

didn't even talk to her doctors.  He didn't even call up his 
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colleagues and say, "What's going on with this case?  What 

happened?  Tell me about it.  Tell me your perspective."  

And then he told us, "I do more of this than anywhere in 

the world."  In Bamberg?  I mean, come on, folks.  It just 

escapes all reality.

He did tell us, though, that he can't say, in 2013, if 

the diabetes was getting better or worse because he didn't 

have the records.  I asked him about records in 2012, and he 

said, "Well, I only have the records from 2013.  That's what I 

was given, the chronology from '13 on."  But he did say that 

he couldn't say that.  

Of course you heard from Dr. Player that the only wound 

on her foot on this day when he saw her three days later was 

the puncture wound, which he debrided, made larger to get the 

tissue out, and they want you to believe -- I mean, think 

about this logic.  Here's what they're asking you to believe:  

That this puncture wound that took Kevin Lane an hour to 

antiseptic and wipe the blood -- he said he was wiping blood 

out of her shoe, blood off of her foot, they were mopping 

blood up off of the ground.  You saw that, with the towel that 

laid there forever.

They want you to believe that, in three days, that wound 

did heal but then a whole new wound that had become infected 

existed.  Because Dr. Player told you there was one wound when 

he actually saw her foot three days later, and it was that 
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wound, the green dot.  How is that?  How could the puncture 

wound where so much blood came out in customer service that 

fully healed and some other wound appeared and got infected?  

It didn't happen.

Remember, they didn't ask Mr. Lane or Ms. Cooke, who 

actually saw her foot, to mark this.  Why?  Because they would 

have told the truth just like they did about the other 

(indiscernible).  

But their expert did tell us this, Dr. Ross.  He told us 

that Amputation 1 was caused by the nail puncture.  And, 

again, that's at 12:33.  And you can hear the testimony.  He 

told us that Amputation 2 was caused by the nail puncture.

And so that's causation as to Amputation 1 and Amputation 

2.  The only evidence in the case is Dr. Ross and Dr. Player.  

So when you get back there, if somebody says, "Well, I don't 

think that this was caused by the nail puncture," you remind 

them that they took an oath to follow the law.  And the law 

says that the evidence to be considered is the evidence 

presented from that box and through those exhibits.  And the 

only evidence in this case as to causation, medical testimony, 

is from Dr. Player who said all three surgeries resulted from 

the nail puncture.

And the only other medical testimony is from Dr. Ross, 

their expert, who said No. 1 and 2 didn't, but he thought 

No. 3 was a progression of disease issue.  Well, you can use 
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your common sense as to the chronology.  But you get causation 

on 1 and 2.

And remember Dr. Player.  West Florence High School, went 

off to Princeton, back to MUSC, back to Florence to treat 

patients here.  He's the eyewitness expert.  He actually saw 

her foot three days after this and testified, no other wounds 

except the nail wound.

And he testified that, more likely than not, the nail 

caused all three amputations because that's the burden of 

proof.  And, remember, he's the guy with the saw.  Okay?  He 

did it.  He looked at it.  He examined it.  And he told you he 

doesn't just cut off people's parts.  He diagnoses them.  And 

that's what he did after a lot of review and a lot of 

consideration.  And they were all related to the nail wound.

And you'll remember the testimony came in, Well, 

Ms. Jones has been a diabetic since 1999.  Yeah, exactly.  

Controlled, non-insulin dependent.  You heard that.  She 

didn't get an amputation in 1999, in 2000, 2001, 2002, '3, '4, 

'5, '6, '7, '8, '9, '10, '11, '12, '13, '14, the first half of 

'15.  She didn't need an amputation until she stepped on the 

nail.  So just use your good common sense, even if you don't 

want to believe either one of the doctors.

In fact, Dr. Player said something else, which you can 

re-hear.  You can re-hear this.  So if you get back there and 

somebody says, "Dr. Player did not say that," all the foreman 

3416



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CLOSING ARGUMENT - By Mr. Willey

769

has to do is say, We'd like to re-hear the part where 

Dr. Player said that he is certain -- not more likely than 

not -- certain that the nail puncture caused all three 

amputations.  And I have got the time marked, so it will be 

quick.  We're not going to have to re-hear a whole bunch.

So that brings us to this:  The harms and losses and what 

you can do about them.  And in this case, the harms and 

losses, the damages, are measured by a preponderance of the 

evidence.  And I want to be real clear on something.  We're 

going to talk about -- and you'll have them back there, so, 

frankly, I'm not going to spend any time on them other than 

just to tell you the number.  You'll have the medical bills 

related to the three amputations back there.  You'll have 

these, which have the date of the surgeries, and so you'll be 

able to cross-check on the front kind of how much it all costs 

and look at it how you want.  But the total of those bills is 

$534,935.70.  Okay?  That's her economic damage.  What we call 

economic damage.  That's the medical damage.

And if you go back here, you'll see a bill from 11/27 of 

2018, which is from Palmetto Prosthetics and Orthotics.  

That's the prosthetics she told you that doesn't work for her 

anymore and so she'd like to get another prosthetic.  And I 

think Dr. Player testified that sometimes that happens.  And 

you'll have an amount for that, how much that prosthetic cost 

in 2018, about $19,000.
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But aside from those types of economic damages, what we 

can actually ascertain, the judge is going to spend a lot more 

time talking to you about the non-economic damages, and that's 

because the law allows for recovery of non-economic damages in 

greater proportion than the economic.  In other words, there 

are more categories of non-economic in a case like this than 

the economic.  Those damages are entirely within your purview.  

You, as the finders of fact, as the jury, get to decide how 

much pain and suffering is worth for Ms. Jones, how much 

disfigurement is worth for Ms. Jones, how much the depression 

is worth.  Y'all get to decide that.  Okay?  Nobody can tell 

you what that number has to be.

But what I'm going to do for the next couple of minutes 

is give you a couple of ways to think about it.  Okay?  And 

actual damages, as the judge will tell you, are these:  Pain 

and suffering, mental anguish, loss of enjoyment of life, 

disfigurement, anxiety and depression, health and physical 

impairment, psychological trauma, medical expenses.

And what you have to remember when you're looking at 

damages is that all time is not equal.  For example, on the 

loss of enjoyment of life.  Loss of enjoyment of life on a day 

where you might just be sitting around the house watching TV 

and you can still do that, is going to be far less valuable 

than on a day where the rest of your family is going to Disney 

World on a Make-a-Wish trip for your grandson and you can't 
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go.

All time is not equal.  Those things are valued 

differently.  And so we're going to ask you, obviously, to 

calculate April's loss in this case, and you're going to have 

the opportunity to do that.  And I want you to remember this, 

that if you go back there and somebody says, "I don't believe 

in non-economic damages," well, that's not following the law 

and you should let the judge know because they're required to 

follow the law.  The law requires that, if you find 50.01 

percent someone suffered -- had pain and suffering, then 

you're required to award an amount for that as the jury, as 

the finders of fact, as the speakers of truth.

And so, June 26, 2015, to November 12, 2021, is 2,331 

days.  Okay?  Past medical bills, we have talked about.  And 

you'll have a few other categories back there as well.  And I 

want you to think about these as we go through as what I call 

the human damages.  Because these -- these damages -- the pain 

and suffering, the loss of enjoyment of life, trauma, the 

mental anguish, the anxiety, the health and physical 

impairment, the depression, the disfigurement, those are 

actually the damages that Ms. Jones has suffered.  And you 

heard testimony about that.  She told you.  Some days she just 

says, "God, please end it."  But she gets out of that because 

she goes back to her scripture and God will find a way.

But she wouldn't be doing that if she hadn't lost her 
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leg, if she was still independent, if she still had her 

freedom.  And you-all know that.

And so you go look at past damages, those 2,331 days, and 

you're going to come up with a number for each.  And on the 

verdict form, it's going to be one line that says actual 

damages, but you're combining this all into one number.  But 

these are the things that you have to think about.  What was 

her pain and suffering worth over the last two hundred -- two 

thousand -- 2,331 days?  And one way to think about it is on 

an hourly basis, because we all kind of can think of an hourly 

basis.  We get a job, it's by the hour.  Okay?  

Well, there's 55,944 hours that she's been living with 

this injury with no help.  Walmart hasn't done a thing.  That 

is 55,944 hours of loss of enjoyment of life, disfigurement, 

mental anguish, all these past damages.  And so if you look at 

that and say -- and this is just an example -- you can put any 

number you want on this -- but if you say, Well, I think pain 

and suffering, on the account of losing your right leg before 

you get to trial is worth $15 an hour.  I don't know.  Seems 

reasonable.  But you get to come up with a number.  But if you 

found that, then it would be $839,160 worth of pain and 

suffering.

And the same thing for the others.  Again, you can find 

any number you might find.  You might find, for example, that 

the disfigurement is worth less than the depression or vice 
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versa.  You can find however you want.  This is just a way to 

think about it.

And using this example, if you think about -- if you 

thought about it this way:  $15 an hour on each category, that 

$839,160 plus the past medical bills, then you would get total 

past actual damages of $6,409,000.55.  That's it.  It can be 

more.  It can be less.  It's totally up to you.  But this is 

one way to think about it.  And I use this example because 

everybody's familiar with $15 an hour.  And you say, "God, 

when you do $15 an hour over that period of time, that's a lot 

of money for all those things."  And I will submit to you it 

is.

Well, let's not forget, Ms. Jones has suffered an awful 

lot of harm over those 2,331 days.  And the only thing that we 

do in our system is money.  We don't do leg for a leg justice.  

Okay?  That's barbaric.  All we can do is money to fix, help, 

and make up for the damages.  And you-all decide the amount.  

But just remember:  She has suffered, she has definitely loss 

of enjoyment of her life, and you heard from some of her 

children -- all of her children, in fact.  You have seen he's 

disfigured.  You have heard about the mental anguish, the 

depression, the impairment, how she can't cook for herself, 

how she can't get up to the cabinet, how she can't do this, 

how she can't do this.  She can't drive anymore, which, by the 

way, that day, she was driving -- remember that right foot, 
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ball of the foot, gas pedal, brake pedal?  There was no nail 

in there.  No nail in there before she got to Walmart.  She'd 

hurt herself.  But you decide.  You decide.

And then you're going to have the opportunity to 

calculate her expected damages, future damages.  And future 

damages, her life expectancy is 30.90 years.  Okay?  And the 

judge is going to tell you that.  In South Carolina, we have 

an actuarial table, and it says that a woman of her age is 

expected to live 30.9 more years.  Okay?  Ms. Jones could live 

longer.  Ms. Jones could live less time.  But that's a number 

provided by law, and so that's what we go with.  That's 11,286 

days.

Ms. Jones, I don't know if you have ever heard that 

before, but how much longer the State of South Carolina thinks 

you have to live.

270,864 hours.  And this is the future.  This is after 

your verdict.  And so I want you to think about it this way:  

Think about the money that you're allowing in your verdict, 

how it will help some of these things.  It's not going to fix 

her pain and suffering, but it can help it.  Part of her pain 

and suffering is not being able to get around on her own.  

Part of her pain and suffering is not being able to mobilize 

around her house.  Money can help that.  It can't fix it but 

it can help her.

Her loss of enjoyment of life.  Again, you can't fix 
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that.  You can't give her back the leg God gave her, but you 

can help it.  You can help it by allowing money in your 

verdict so she can get a new prosthetic, so she can get that 

electric wheelchair and that scooter.

You can help disfigurement.  Again, you can't fix it but 

you can help it.  And after the verdict, the verdict speaks 

the truth, then you will help it.

And so, on these damages, the thing to remember is that 

it's a verdict for all time.  Ms. Jones doesn't get to come 

back before any other jury in any other courtroom ever to ask 

for more money, no matter what happens.  If it gets worse, she 

cannot come back.  This is it.

And so this is her one verdict.  And so, perhaps, with 

the money that you allow for those future expenses, you say, 

well, the pain and suffering in the future is only going to be 

down to $5 an hour because we're helping it.  We're helping it 

with the money we're giving her.  We're helping that.

And if you do that, then on the pain and suffering at $5 

an hour times the hour she has left to live, comes to $1.345 

million.  Again, that's a big number, but life isn't lived all 

at once.  And as we all well know, you can't hit the 

fast-forward button and fast-forward to the good days.  Life 

is lived moment by moment, minute by minute, hour by hour, the 

good and the bad.  Phantom pain, no phantom pain.  Sitting on 

the floor when you fall out of bed and can't get up and 
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sitting in the chair.  And that's how Ms. Jones is going to 

have to live with this.  So that's why one way to look at it 

is that leg.

And, again, if you go through all of those and you say 

they're all worth $5 an hour -- discount it because of what 

we're giving her -- you would get 9.48 million plus the future 

expenses that you would allow in your verdict.

And the thing to think about in this case is this is not 

hitting the lottery, getting lucky.  This is about what was 

taken and putting a value on what was taken and what she has 

to go through -- what she has gone through and will go through 

for the rest of her life.  And that's for you to decide.  You 

get to make that determination.

And I believe that everything happens for a reason, and 

the 12 of you are here, that she had a positive COVID test for 

a reason.  I believe that.  I really do believe that.  And you 

are here as the representatives of this community.  Nobody can 

make you not follow the law.

When you go back there, this is not a majority vote.  

This is a unanimous vote.  If you can't agree, you just have 

to let the judge know.  But at the end of the day, I think you 

will agree because I think you see what has happened here, and 

I think you know, after hearing her testimony, that Ms. Jones 

is good woman.  She's a good woman who is independent, raised 

five kids -- good kids, I think we can all agree.  Good kids.  
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Taking care of their families, working, taking care of their 

mama now.

She didn't want this to happen.  She'd rather have her 

leg back, but we can't give it to her.  All we can do is help 

her.  I have been helping her the best I can for a little 

while, preparing this case.  Now it's going to be up to you.  

It's going to be up to you soon and it's going to be her 

verdict for all time.

So that's what you can do about it.  That's, frankly, all 

you can do about it.  If you add the actual past damages and 

the future damages, if you did $15 and $5 an hour, then you 

get the 16.7 million.  And I know it's a big number.  But here 

is what I want you to think about.  It's Walmart.  In your 

verdict that will speak the truth, that's the opportunity to 

tell Walmart that, if you don't do what you're supposed to do 

and, as a result, a member of our community is injured, when 

you get to that courtroom and you're on equal footing, we're 

going to do the right thing.  We're going to speak the truth.  

We're going to make sure that our neighbor, our community 

member is helped in some measure.

And so think about it because it might not seem like a 

lot, leaving a rusty nail on the floor, when it gets rusty, 

and having catastrophic injuries.  And if it does, we're going 

to help her because that's what the law requires.  The law 

doesn't give Walmart any special right to hurt people.
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And this is always, for me, my least favorite part.  In 

fact, it's the part that keeps me up all week because, after 

the way that this week is done, I don't know what they're 

going to say when they get up here.  It's been different from 

day one all the way through.  I showed you some of that.  It's 

her one day.  I get to come back briefly, but I hope I haven't 

missed it -- missed something.  I hope I haven't blown 

anything.  If you don't like bow ties, I hope you'll take it 

out on me and not out on her.

But I want you to listen for something in their closing 

argument.  If they really cared, what's their number?  What's 

Walmart's number?  What is Walmart being to do to help 

Ms. Jones?  Listen for that.  Almost nothing else matters.  

Thank you.  

THE COURT:  Defense, you're recognized.  Mr. Blain.  

MR. BLAIN:  Your Honor, may it please the Court.  

THE COURT:  Yes, ma'am?  

JUROR:  Need to go to the restroom.  

THE COURT:  All right.  We'll recess in just a moment.  

Once again, do not discuss the case.  

(The jury exited the courtroom at 4:10 p.m.) 

(A brief recess was taken from 4:10 p.m. to 4:16 p.m.)

THE COURT:  Mr. Blain, you're recognized. 

MR. BLAIN:  Thank you, Your Honor.  

CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT 
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MR. BLAIN:  Good afternoon.  I know it's been a long 

week.  I appreciate you all -- your patience and your 

attention.

When accidents happen, it's our nature to want to place 

responsibility on someone else.  Sometimes accidents happen 

and there's just no one to blame.  That's the case we have 

here.

I appreciate the opportunity to be here in Florence.  On 

behalf of Ms. Boyd, Mr. Ringer, the employees of the local 

Walmart store, we appreciate your time and your service.  We 

recognize it's been a long week.

You're here today because Ms. Jones and her lawyers want 

to hold Walmart legally responsible for her incident back on 

June 26, 2015, over six years ago, but Walmart is not 

responsible.  They're not responsible for the nail.  And the 

nail didn't cause all the injuries that they're claiming.

Walmart takes customer safety very seriously.  We never 

want to see our customers injured in the store.

Back on Monday, in the openings, you heard Ms. Boyd say 

that this case is simple.  And it's true.  You have heard a 

lot of testimony.  There was a lot of things to think about.  

When you back out and you look at the 10,000-foot view here, 

this case is simple.

You have three questions -- three questions to answer:  

Did Walmart put that roofing nail on the floor?  Did Walmart 
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know that roofing nail was on the floor before Ms. Jones's 

incident?  Or was the roofing nail on the floor for a long 

enough period of time that Walmart should have discovered it 

and picked it up?  

Those are the three questions that the law demands you 

must ask in this case.  The answer to all three questions is 

clearly no.  It's the plaintiff's burden of proof to answer 

those questions to your satisfaction.  Not based on 

speculation, not based on conjecture, not based on guessing.  

They have to answer those questions to prove their case.

Walmart is a corporation.  You-all know that.  In our 

courts, there's no distinction between corporations like 

Walmart and individuals.  A corporation is a person in the 

eyes of the law.  The corporation is the entitled to the same 

fair and impartial justice, the same standards that any 

individual is entitled to.  The same standard Mr. Ringer is 

entitled to.

Some of you may think that whenever someone gets hurt in 

a store, the store should be responsible for that injury.  But 

that's not the law in South Carolina.  You have taken an oath 

to uphold the law and apply the law in this case.

Let's talk a little bit about what the law is and how it 

applies to retail stores like Walmart.  Stores are not 

required to guarantee the safety of their customers.  They're 

not required to prevent any possible injury or accident on the 
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premises.  That's not the law.

Every accident -- there's not someone to blame for every 

accident.  Walmart is not legally responsible for every 

accident that may occur in the store.  Ms. Jones, her 

attorneys, must show the store either created a hazard through 

some act of its own or that they had knowledge, that they 

knew, they had notice -- that they knew there was a hazard 

like a nail on the floor and failed to address it or the nail 

was on the floor for a long enough period of time that, if 

they were doing reasonable inspections -- reasonable 

inspections, they would have discovered it.  They would have 

picked it up.  Reasonable.

Walmart is required to do reasonable inspections.  

They're not required to find every last problem in a 220-foot 

[verbatim] square foot store these the size of over four and a 

half football fields.  They're required to do reasonable 

inspections.  They're required to be proactive and look for 

hazards.

So to carry her burden of proof, Ms. Jones has to show 

you -- has to prove to you that Walmart put this nail on the 

floor in some way.  That floor was -- the nail was loose on 

the floor for a long enough period of time before her accident 

that they should have found it, they should have picked it up.

The law is very specific about a few key points.  The 

store's liability, Walmart's responsibility.  It cannot be 
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based solely on the presence of the nail on the floor.  The 

simple fact that there may have been a nail in the store is 

not enough.  It's not enough to carry that burden of proof.

The mere fact that a customer is injured in the store is 

not enough.  The mere fact that Ms. Jones had an injury to her 

foot is not enough to carry that burden of proof.

You must rely on the evidence.  You must rely on the 

evidence that what Walmart did or did not do.  You have taken 

an oath to uphold and apply this principle of law.  So while 

we're very sorry this happened to Ms. Jones and we hate that 

she left the store injured back on June 26, 2015, we believe 

that, under the law, Walmart didn't put the nail there or know 

that the nail was there beforehand.  So we're not responsible 

for her damages.

You have to follow the evidence.  The evidence is key.  

The evidence is testimony from witnesses.  The evidence is the 

nail.  What do we know?  We know a nail is found.  We don't 

know where it came from.  We don't know when it got into the 

bottom of Ms. Jones's shoe.  We don't know how it got into the 

bottom of Ms. Jones's shoe.  Even assuming she stepped on it 

in Walmart, which we deny, we don't know how long it was on 

the floor before she stepped on it.

If one customer drops a nail and the person right behind 

them steps on it, there's no opportunity for Walmart to 

discover a problem and pick it up and react before her injury.  
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So you have to know -- you have to know -- they have to show 

that it was on the floor for a long enough period of time for 

Walmart to have the opportunity to discover it and pick it up.  

We don't know that.  We don't know how long it was on the 

floor, if it was even in the Walmart store.

We have no evidence to indicate how it got on the floor 

or whether it was through any act of Walmart.  Any argument to 

the contrary is just speculation.  Ask yourself -- we heard a 

lot this week about pallets.  We heard a lot about roofing 

nails.  Do y'all have any idea where this nail came from?  How 

long it was on the floor?  If you don't, then you agree with 

me.  That's the plaintiff's burden to show.  The plaintiff is 

guessing, and guessing is not enough to meet that burden of 

proof.

Let's talk a little bit about pallets.  You have heard a 

lot of about pallets.  We know Ms. Jones didn't step on a 

pallet.  She didn't trip on a pallet.  The reason we heard 

about pallets is because the plaintiff is guessing.  The 

plaintiff is guessing that, well, we got a nail, we got to 

come up with some -- some theory of where it came from.  

That's what's led us to this pallet theory.

Let's talk about that.  We know from Mr. Ringer, this is 

not a pallet nail.  It's a roofing nail.  He's never seen a 

nail like this in a pallet.  There's no reason for a nail like 

this to be in a pallet.  He's deconstructed hundreds of 
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pallets.  Never seen a nail like this, a roofing nail.

You have heard from Kevin Lane, he's never seen a nail 

like this on the floor.  Never seen anything like this in a 

pallet.

You heard from Alan Pavlovich from Walmart's distribution 

center.  This was his job.  That was his livelihood.  He works 

on pallets all the time.  This isn't a pallet nail.  There's 

no reason this would be in pallet.

Walmart's got standards they enforce with their vendors.  

Those pallets have to comply with standards.  To speculate 

that some farmer somewhere may have used an unauthorized nail 

that he pulled out of his coffee can to hammer into a pallet 

to risk a contract -- to violate the standards that Walmart 

has given this vendor, this farmer, to risk the contract that 

he has with Walmart is just speculation.  It's just a guess.  

It's nothing more.

Is there any reason to think this came from a pallet?  

It's a nail and pallets are wood.  That's really all we're 

dealing with here.

Let's look at the nail.  It's a roofing nail.  It's less 

than an inch long.  Now, we don't know where it came from.  We 

don't know how long it was in her shoe.  We don't know how it 

got to be in her shoe.  But even for the sake of argument 

let's say she stepped on it in Walmart.  Let's explore that a 

little bit.  I'm going do a science experiment.  I know we 
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have some educators on the jury, so my hypothesis is that, if 

I drop this nail, it's going to land on its side.  It's not 

going to land point up.  It's going to hand on its side.  

Let's discuss that theory.

(Dropping nail.)  That's one.  You got to have a good 

sample size.  (Dropping nail.)  Two.  (Dropping nail.)  Three.  

(Dropping nail.)  Four.  (Dropping nail.)  Five. 

I can keep doing this but I invite y'all to go back in 

the jury room.  What does this tell us?  If this nail was on 

the floor at Walmart, it's not going to be point up.  It's 

going to be flat.  It's going to be on its side.  The chances 

of it being point up like that is slim to none.  Use your 

common sense.

If this nail was on its side and Ms. Jones stepped on 

it -- I'm going to use a flip-flop.  This is the one we have.  

Ms. Jones testified that this wasn't the flip-flop that she 

was wearing.  She was wearing a thicker flip-flop.  Whether it 

was an inch thick, inch and a half, she guessed.  I'm not 

going to hold her to that number, but she was certain it was 

thicker than this.

So the nail is on its side and she stepped on it.  It 

will get stuck in the bottom of her shoe. (Demonstrating.)  It 

will get stuck in the bottom of her shoe on its side.  And it 

will make that tap, tap, tap noise like she testified about.  

She didn't feel it in the foot.  She heard it.
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If the nail is embedded in the bottom of her shoe, here 

on its side -- 

MR. WILLEY:  Your Honor, may we approach?  

THE COURT:  Yes.  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

MR. BLAIN:  Ladies and gentlemen of the jury, we have a 

roofing nail.  There's no basis to think this roofing nail was 

ever in a pallet -- was ever in a pallet that was in Walmart.  

They arguing that it was in a pallet is just speculation.  

It's just guessing.  And guessing is not what you can rely on.

We're talking about pallets.  We have watched a lot of 

video over this week.  Mr. Ringer has hosted you an in-store 

narrating the videos.  Mr. Ringer identified two displays that 

may contain wood pallets.

Now, it's important to understand Mr. Ringer's testimony 

about wood pallets.  There are two different types -- there's 

different types of wood pallets.  There's wood pallets that 

they use overnight to move merchandise around the sales floor.  

That's all done overnight.  Then they clean up.  They come 

through and they sweep, they scrub.  They're cleaning floors 

so they can do that and restart again.  Those pallets are not 

allowed to be on the floor.  Those pallets -- it would be a 
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policy violation if left on the sales floor.

You have watched the video.  There's none of those 

pallets left on the sales floor.  The other type of pallets 

are the PDQs that we heard Mr. Lane and Mr. Ringer talk about.  

Pretty darn quick.  Those displays have a wood base on them.  

They're built into the display, those PDQ displays.  They're 

palletized displays.

Mr. Ringer identified on the video two PDQs that has 

wood-based pallets based on the video, and one all the way at 

the end of the grocery action alley at the base of the S'mores 

display.  64 feet, he estimated, was the closest Plaintiff 

ever got to that pallet.

The second one, I wasn't sure.  Even for the sake of 

argument, let's say this pallet -- wood pallet in the produce 

department, the watermelons.  Y'all watched the video.  The 

plaintiff never approached that pallet either.

So we have seen the path through the store.  Really only 

three minutes -- less than three minutes she's in the store 

before she hears that tap, tap, tap of the nail embedded in 

her shoe.  At no point in her path through the grocery 

department, through produce, into the grocery action alley and 

into the detergent aisle, at no point was she ever close to 

one of those wooden PDQs.

Mr. Ringer said there's no nails -- there's no roofing 

nails in those PDQ displays.  Mr. Ringer told us, he looked at 
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the video, that store is clean.  It's so clean he wishes he 

could show his boss how clean it was that day.  There's 

evidence that the store was doing safety sweeps.  They were 

doing visual inspections.  The employees were walking the 

floor, looking for hazards.  Those are safety sweeps.

The overnight staff, when they move merchandise around, 

they did the sweeps.  They cleaned the floor and restarted the 

day again.  But it doesn't mean they just leave things at 8 

a.m., and, you know, sit back and check their cellphones or 

whatever.  Those employees are walking the sales floor.  

Mr. Ringer said he walks four to six miles a day, according to 

his pedometer on his phone, according to his step counter.

And he wasn't there but Kevin Lane was and so were dozens 

of other Walmart employees who were all trained.  They were 

trained in safety is a priority.  They were trained to walk 

around the store with their head up, looking for hazards.  

They're picking up paper, they're picking up tissues, they're 

picking up gum.  They're picking up stuff on the floor.

We know there's a safety team.  We know these CBLs, 

that's computer-based learning modules are instilled in these 

employees on a repetitive basis.

Let's talk about the PTZ cameras.  Pan tilt zoom.  When 

you're in live action -- Ms. Jenny Wright, you remember 

Ms. Wright who testified.  Those PTZ cameras, you know if 

you're in live action, sitting in front of a camera, you can 
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pan, you can tilt, you can zoom.  Those are predominantly used 

to deter theft.  It's not reasonable -- it's not reasonable 

for Walmart to pay someone to sit behind that camera and scan 

the 220 [verbatim] square foot store looking for nails on the 

floor.  No, the employees -- they had associates who were out 

walking the floor, looking for hazards, helping the customers.  

That's a way more reasonable, more effective way to control 

the store, control a huge store of products.

You wouldn't even know what you were looking for if you 

were trying to sit behind a PTZ camera and scan around.  

You're not looking at the freckles on a customer's face or a 

coin on the floor.  You're looking for theft with that PTZ 

camera.

But the customers who are walking the floor -- I'm sorry, 

the associates who are walking the floor, they have heads-up.  

They have eyes looking.  They are looking to pick up things 

that could pose a hazard.

Let's talk about the incident.  June 26, 2015.  Ms. Jones 

entered the Walmart store about 11:30 a.m.  We know Ms. Jones 

came in the store about 11:30 a.m. through the grocery 

entrance.  She walked past the watermelon display on the right 

side.  She walked past the produce department.

Y'all can see these videos.  Y'all can draw inferences 

from these videos.  Does the store look neat?  Does it look 

tidy?  Does it look orderly?  Those are all inferences that 
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might suggest to you the associates were doing what they 

should have been to keep the store in good shape.

We know Ms. Jones walked through the produce, walked down 

the grocery action alley where she heard a tap, tap, tap of 

metal on her foot.  She checked her shoe.  If you checked your 

shoe and saw a nail in there, would you have stopped 

immediately and addressed that situation, try to pull it out, 

or would you have kept walking?  Ms. Jones kept walking.

She talked to -- who knows?  She doesn't remember.  She 

doesn't remember who she talked to.  She doesn't remember what 

they talked about.

She did tell us that she remembered seeing a wood pallet 

somewhere on that grocery action alley.  Now, Tim Ringer 

didn't see a wood pallet in that area where she was.  But ask 

yourself:  Ms. Jones doesn't remember who she talked to that 

day but she says she remembers seeing a pallet?  Why would she 

be looking for a pallet?  Was that just a convenient story 

that's come up after the fact?  

Ms. Jones talked with a few people, she turned down the 

detergent aisle, and you saw her pull the nail out of her shoe 

and place it on the shelf.  She didn't jump up in pain.  She 

didn't scream or shout.  She didn't (indiscernible).

After she found her bleach, she came back to retrieve the 

nail, and she went and checked out.  It wasn't an emergency 

medical situation.  She was -- she scanned her coupons when 
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she went through the customer service -- went through the 

self-checkout area.

After she bought her bleach, she went to customer service 

and reported the incident.  Now, the store isn't busy that 

day.  Y'all can see that.  Walmart reacted appropriately when 

he heard about the accident.

We heard from Ms. Ayesha Cooke who did the incident 

report.  The incident report -- Ms. Cooke's job is to write 

down what the customer tells her about the incident; that she 

stepped on a nail.  That's what she put down.  That was it.  

That is Walmart policy on how to respond to a customer 

accident.

You heard from Kevin Lane.  Kevin Lane wanted to help 

Ms. Jones.  He got her a first aid kit.  Y'all can see that.  

Put on the gloves, he got gauze.  He used peroxide and 

antiseptic wipes to do his best to help Ms. Jones with her 

need.

Now, Kevin Lane, I mean, he's no EMT or -- he's just 

doing his best to try to help a situation.  He's doing his 

best to render customer service, not medical treatment.  He's 

not a medic.

Now, the plaintiff maybe wanted to make a big deal about 

how long Ms. Jones was in the customer service area.  But 

Walmart's customer service is not on trial.  What's on trial 

is whether we put that nail on the floor somehow or whether we 
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failed to do our job, inspect the floor in a reasonable way to 

discover the nail.  So how long she's at customer service 

really has no bearing on this.

Ms. Jones left Walmart, she went to the hospital.  She 

got a tetanus shot.  Three days later, she's back in the 

hospital with Dr. Player.  Now, Dr. Player, he treated 

Ms. Jones.  That's right.  Her goal -- his goal is to make her 

better.  His job is not to figure out why there's an ulcer on 

the bottom of her foot.  His job is not to do some forensic 

analysis about how the ulcer got to be on the bottom of her 

foot.  His job is to treat her to figure out how to make her 

better.  He's forward thinking.  He's not trying to figure 

out -- he's not trying to confirm or deny her story.  Her 

story is that she stepped on a nail.  Okay.  Fine.  That's 

your story.  So be it.

But she showed him the screw.  I don't know why.  

Dr. Player doesn't need to know why, but he notes it in his 

records.  He knows what a screw looks like.  Y'all know what a 

screw looks like.  This isn't a screw.  I don't know why she 

showed him a screw.

Dr. Player debrided the wound because it was gangrenous.  

It was gangrenous, it was gangrene.  Just a few days after, 

she was normal.  It was gangrenous at the toe.

Now, there's been some discussion about Ms. Jones's 

wound.  We have a couple of different sources of evidence 
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about the wound.  

MR. WILLEY:  Your Honor, may we approach?  

BENCH CONFERENCE

(A bench conference was held off the record and outside the 

hearing of the jury and others.)

(Open court resumes as follows:) 

MR. BLAIN:  There's a couple of different sources of 

evidence about the wound on Mrs. Jones's foot.  Now, we have 

this toy foot here.  I think it's a good demonstrative that we 

have used throughout the trial.  The source of the evidence is 

the plaintiff herself.  Kevin Lane was on one knee, helping 

her, saw her foot.  

So let's look at the plaintiff.  What did the plaintiff 

say?  Well, at trial, you know, on Wednesday, she drew this X 

where she thought the puncture wound was in her foot.  Now, 

you remember Ms. Boyd was talking with her about whether this 

X matched her story from her deposition.  The deposition was 

taken September 28, 2018.  Over three years ago.

Now, ask yourself:  Is your memory going to be better 

closer in time to the incident or the further you get in time 

from that incident?  Is her memory aware of the puncture going 

to be better in 2018 or is it going better on Wednesday?  

Ms. Boyd asked her -- they read it together.  They had 

this back and forth question and answer what was read in the 

record.  In that deposition, in that 2018 deposition, Ms. Boyd 
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asked Ms. Jones, "And when you stepped on the nail in Walmart, 

what part of your foot was punctured?"  

Ms. Jones answered:  "It was towards the -- it was, like, 

in the middle but kind of towards the back.  It was, like, in 

the middle of the foot."  

A little bit further down, Ms. Boyd asked:  "So in the 

middle of the foot?  So is that kind of where your arch is, in 

that area?"  

Ms. Jones answered:  "A little further back."  

The deposition continues.  Ms. Boyd asked:  "It kind 

of -- right below the arch?  Right below the arch?  Yes?"  

Ms. Jones answered:  "I guess so.  I don't have an arch, 

though."  

"Oh, okay."  Ms. Boyd asks:  "You've got a flat foot?"  

Ms. Jones answered:  "Right."  

Ms. Boyd said:  "Slightly below the center?"  

Ms. Jones answered:  "Yes."  

Now, is this X that Ms. Jones put on this foot, is that 

in the middle kind of towards the back?  Is that X a little 

bit further back from where the arch is?  Is that X slightly 

below the center?  I would submit to you that, in looking at 

what Dr. Player says the ulcer was, Ms. Jones may have changed 

her story.

In Walmart, she was dealing with a puncture wound that 

was slightly below the arch.  Dr. Player is treating an ulcer 
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up here, in the base of the second toe, in the same location 

that Dr. Ross told us that's where diabetic patients have a 

serious risk of foot ulcers -- a serious risk of pressure 

ulcers on the foot.  That's where the ball of your foot -- 

that's where you put all your pressure.

Kevin Lane saw her foot.  He said there were sores on her 

foot.  He treated a pinprick, but he said he saw sores on her 

feet.

Now, Dr. Ross educated us all about Ms. Jones's 

pre-existing health conditions:  Hypertension, diabetes, 

vascular disease, renal failure.  He said, in his diabetic 

patients that he sees, this green dot, that's about where 

pressure ulcers are likely to form.  He said the diabetic 

patients have a high risk of ulcers in that spot.

He said that, based on the size of the wound that 

Dr. Player treated, the size, 1.8 centimeters by 1.0 

centimeters.  Now, is that -- that size of that wound, is that 

more likely to be an ulcer, or is that more likely to be a 

pinprick that Kevin Lane saw from this nail -- from the tip of 

this nail?  

That location, that size, that's more likely to be an 

ulcer.  If that's more likely to be an ulcer, that helps us 

understand and clarifies what Dr. Ross was saying about these 

amputations.

Now, Mr. Willey invited you to listen to what Dr. Ross 
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said about the causation.  Maybe Dr. Ross was asked about 

whether the nail caused this -- this second toe amputation, 

but his testimony was that the second toe amputation was 

caused by the wound.  It was caused by the wound.  He didn't 

see the nail.  He didn't see her that day.  He doesn't know 

about the nail.

Dr. Ross is saying the wound, you know, the wound caused 

this amputation -- this second toe amputation on July 15th.  

So if you think she had a pressure ulcer on the base of her 

second toe, then you got to -- then Dr. Ross's opinion is that 

that pressure ulcer caused this amputation.

Same thing here with the transmetatarsal amputation in 

August.  Dr. Ross is saying the wound caused this 

transmetatarsal amputation.  The wound is an ulcer.  It's a 

pressure ulcer on the ball of her foot.  It wasn't resolved by 

the first amputation so they had to do this transmetatarsal 

amputation.  She had poor perfusion.  She had poor 

circulation.  It couldn't heal.  The wound couldn't heal, the 

pressure wound.  The pressure ulcer couldn't heal.

But, thanks to Dr. Cunningham who did the procedure up in 

her leg, to get the blood flow moving, to get the blood down 

into her foot, she healed that second -- that transmetatarsal.  

And that's key.  That's key.

Walmart didn't cause her vascular disease in her leg.  

Walmart didn't cause her poor circulation.  But -- so the 
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procedure that Dr. Cunningham did had nothing to do with 

Walmart.  Nothing to do with it.  It was addressing the 

vascular issues in her leg that pre-existed Walmart.  

Remember Dr. Player was talking about clean out the 

pipes.  That's what Dr. Cunningham did.  He cleaned out the 

pipes so the blood can get to her foot to heal the foot.  And 

it healed.  And it healed.  And you can walk on a 

transmetatarsal amputation.  You heard that.  You heard that 

from the doctors.  You can walk on a transmetatarsal 

amputation.

What's the quality of life if you can walk?  That's going 

to change a lot.  The transmetatarsal amputation healed, but, 

six months later, seven months later, in February, the 

vascular disease in her leg progressed to the point that it 

was not enough blood getting back down there.  There was not 

enough blood going back to her foot.  That's not Walmart's 

fault.  The vascular disease is not Walmart's fault.  The 

vascular disease -- the poor circulation, Dr. Ross said, the 

poor circulation is what caused the above-knee amputation.  

The poor circulation is what caused Ms. Jones's above-knee 

amputation.  

You know she's got this history of pre-existing disease:  

Diabetes, vascular, renal failure.  Walmart didn't cause any 

of that.  Those diseases is what caused her above-knee 

amputation.
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Ask yourselves, at what point in her treatment, at what 

point are you no longer treating a puncture wound that Kevin 

Lane saw as a pinprick, at what point are you treating the 

underlying symptoms that she had, which she had for decades.  

Uncontrolled.  She wasn't taking her medications.  She wasn't 

going to see the doctor.

At what point does whatever happened in the store that 

day, at what point does that end and at what point does her 

health take over as the proximate cause, as the cause of her 

medical treatment?  Dr. Ross says it's clear.  It took over 

long before that above-knee amputation.

The law says that Walmart has to use ordinary care to 

keep the store reasonably safe.  It doesn't have to prevent 

every possible injury.  It doesn't have to prevent every 

possible harm that can ever happen to a customer.  They have 

to do -- they have to take ordinary care to keep the store 

reasonably safe.  And to show that Walmart did not meet that 

standard, it's the plaintiff's burden of proof to show that 

Walmart either put the nail on the floor or the nail was on 

the floor long enough that Walmart should have found it, 

should have discovered it and picked it up.  And there's just 

no evidence of that.  There's just no evidence of that.

Bad things sometimes happen to good people.  Ms. Jones is 

a good person.  I have no doubt about that.  I have a lot of 

empathy for her.  She's clearly been on an emotional journey.  
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I feel for her family.  I have heard that Ms. Jones is a 

wonderful mother, grandmother, community member.  And what 

happened to her is terrible, but sometimes accidents happen to 

good people.  But it's not always someone's fault.  We have to 

apply the law.  You have taken an oath to apply the law.

The law here says Walmart didn't do anything wrong.  The 

law says we have to use ordinary care to keep the store 

reasonably safe.  Y'all have looked at those videos.  Does the 

store look safe to you?  I submit to you that it does.  The 

store looks safe.  The mere presence of a nail is not enough.  

It's not enough.  The mere fact that Ms. Jones suffered an 

injury is not enough.  We don't know where that nail came 

from.  We don't know how it got to be in the bottom of her 

shoe.  That's the plaintiff's burden to prove.

While I understand, ladies and gentlemen of the jury, you 

may have sympathy for Ms. Jones and her family, sympathy is 

not the law.  You have to follow the law.  The judge is going 

to charge you on the law.  He's going to tell you what the law 

says.

You know -- you have heard from Walmart associates.  You 

know they take customer safety as a priority.  It's important.  

They never want to see bad things happen to their customers.

You heard Mr. Ringer on the stand.  You heard his remorse 

about what happened with Ms. Jones.  He didn't do anything 

wrong in this case.  He wasn't even there.  Even in his 
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absence, that store looked spotless.

Now, the plaintiff has thrown a lot of guessing and 

speculation about the source of the nail, the pallets, you 

know, a watermelon farmer may have, you know, hidden it in a 

pallet that snuck in in the dead of night sometime.  It 

doesn't make any sense.  It's just a guess.  Y'all know that.

Ask yourself how that nail got to be in the store, if it 

even was in the store.  If you don't know, then that supports 

Walmart's case.  If the evidence hasn't told you where the 

nail came from, that supports Walmart's case.  If you don't 

know how long the nail was on the floor, that supports 

Walmart's case.  If there wasn't an opportunity for Walmart to 

find the nail, discover it, and pick it up, that supports our 

case.

And so I would ask you, ladies and gentlemen of the jury, 

thanks again for your time.  We appreciate your serious 

deliberation of the facts, of the evidence, your serious 

application of the law.  We appreciate your time all week.  

Please consider the evidence, apply the law, and I would 

submit to you that it shows Walmart didn't do anything wrong.  

Walmart didn't do anything wrong that day, June 26, 2015.  

Walmart kept that store in great shape.

Even if the plaintiff can somehow convince you that 

Walmart did do something wrong, which we deny, then at what 

point does the causation of her medical treatment, at what 

3448



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

REPLY CLOSING ARGUMENT - Mr. Willey 

801

point is it no longer related to her -- to a puncture relate 

and related to her pre-existing conditions?  At what point is 

it related to the vascular disease that inhibited her 

circulation and caused her to need an above-knee amputation?  

Was Dr. Player even treating a puncture wound or was it an 

ulcer?  

If you apply the law, we would ask that you find in favor 

of Walmart and render a defense verdict.  The defense verdict 

might be hard in an emotional case like this.  It's hard to 

look at Ms. Jones and understand what she's gone through, but 

that's why we have entrusted you with this decision.  It's a 

hard decision.  But you have to apply the law.  You have to 

consider the evidence.  Sometimes you have to make hard 

decisions.  Sometimes bad things happen to good people.  

Sometimes there's no one to blame.

That's the situation here.  We're not blaming Ms. Jones.  

But Walmart is not to blame either.  Thank you.  

THE COURT:  Thank you, Mr. Blain.

Reply?  

REPLY CLOSING ARGUMENT ON BEHALF OF THE PLAINTIFF 

MR. WILLEY:  "Not blaming Ms. Jones.  Even assuming she 

stepped on the nail in Walmart, which we deny."

They're still denying that she stepped on the nail in 

Walmart.  You'll have back there with you Plaintiff's Exhibit 

13, which their employee filled out.  There was no nail 
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sideways in her shoe.

And, by the way, they can't have it both ways.  Do they 

want us to believe that it's sideways in her shoe before she 

got in the store and she drove with it and then walked around 

with it sideways?  I mean, come on.  That's ridiculous.

But what does their own form say that they filled out?  

"Punctured skin on right foot.  Stepped on a" nail.

"Even assuming she stepped on a nail in Walmart, which we 

deny," come on.  I mean, you know, we're still here because 

Walmart continues to deny the undeniable.

And I'm going to go through a few of these things.  We 

did a little experiment where you can't have it both ways.  

They see her pull the nail out of her shoe.  It wasn't on 

there sideways.  We got the form that says punctured skin in 

the right foot.  Ayesha, who you heard from, she had a 

puncture wound from the nail.  Kevin, who you heard from, she 

had a puncture wound from the nail.  And then they want to get 

up here and say, "Oh, well, yeah, but here's the thing.  Even 

if she had a puncture wound from the nail, it didn't cause any 

of these injuries because she didn't have blood flow to that 

foot."  

Did y'all see the same video I saw?  They're out there 

with towels.  They come in, the maintenance man, with a mop, 

mopping up blood from customer service.  Go back and watch it.  

The towel stayed up here for seven minutes or so until 
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somebody comes by and kicks them over.  Cleaning up the blood.  

He testified to that.

And I think Ms. Jones, after she found the nail, left the 

store, tells you all you need to know about her.  She found 

the nail in her foot and realized it had punctured her foot.  

She didn't even think about doing anything.  Her first thought 

was put the nail on the shelf, go on down and get my bleach.  

She felt a little more pain so she grabbed the nail and she 

came back.  She got it situated in her purse.

And then by the time she got to the front and paid for 

the bleach, it was bleeding more.  She went to customer 

service, waited for an incident report.  This isn't a case 

where a lady comes in and, like, pretends to trip over 

something.  She didn't run up front even when she realized she 

had a nail in her foot.  That wasn't her first concern.

It wasn't her concern until, obviously, she went to the 

hospital right away to get a tetanus shot.  She didn't go to 

the hospital and say, Hey, you know, what's going on down 

here?  The doctor at the hospital that day, you didn't hear 

that they needed to debride anything.  You didn't hear that 

there were sores on her foot that were causing blood.  You 

didn't hear any of that.

It was only after the infection set in that, three days 

later, she went back to Dr. Player and did that.  And why 

didn't they ask Mr. Lane and Ms. Cooke to draw on the foot 
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where the puncture wound is?  What's more likely than not?  I 

didn't even know that was a theory.  I mean, the theory now -- 

I thought we were just denying the undeniable, delaying the 

inevitable, and defending the indefensible.  And now we move 

on to defame the plaintiff.

I mean, I think the point at closing is she made it all 

up, and I don't know if what they're trying to say is she put 

it in there.  I mean, I have no idea.  What are they saying?  

We went back to the screw.  We all know it's not a screw.  

She said -- and then they said, Well, you got the wound wrong.  

Well, I think she and her doctor would know where the wound 

was, and they could have asked their employee, who treated and 

saw the wound that day, if it was different.  They didn't do 

that.

And let me show you this.  You'll have this back there 

with you.  This is Plaintiff's Exhibit 2-A, just to give you a 

little bearing to look at.  This is where you enter the store.  

This is produce.  Down here is the bleach.  This blow-up, 

which is going to be Plaintiff's Exhibit 2-B, this is the 

entrance.  Okay?  And, basically, this is a blown-up portion 

of this.  Does that make sense?  Part of the store at issue.

And if you look up here, you'll actually see here laundry 

detergent and bleach.  Okay?  Look down here in the produce.  

You'll remember she came in here for the produce, stopped over 

here, then walked down.  There's some watermelon bins back 
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here.  Look right there.  What does it say?  It's display 

pallets.  Right past where she walked.

So not only is it a situation where they start the case 

denying they use wooden pallets in the store, they have got 

display pallets on their floor plan, right in the produce 

section, right where she walked.

And you'll remember the video -- I want to show you this 

too.  Ms. Wright testified, just in case there's any doubt, 

Ms. Wright testified about the cameras, and you'll remember we 

didn't get a good camera here.  There was a sign blocking it.  

Remember we could only see her just barely when she came off 

said produce?  Think about why that is.  Why do we get the 

camera over here?  That would have shown us the pallets that 

are on the floor plan that they produced and said was a floor 

plan of the store that day.

I mean, it just goes on.

He kept saying, well, he could see the associates not in 

the area she's in but in other areas.  They're walking around 

with their head up.  Well, that's all good and well, but 

that's not how Mr. Ringer told us how you conduct a safety 

sweep.  If you're conducting a safety sweep for dangerous 

items on the floor, you better be walking around with your 

head down looking under things, looking around things.

And they keep missing one.  I want you to listen to this 

when the judge instructs you on the law.  He says there's 
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three ways she can win, pick one.  I want you to listen when 

the judge says that violation of company policy is evidence of 

negligence.  That's important.  They don't want to talk about 

that one because they destroyed the videos that showed -- 

would have shown whether or not they actually complied with 

their company policy.

And of course there's not a nail in the floor after 

Ms. Jones stepped on it.  There's no allegation that Walmart's 

riddled with nails.  It was in her shoe.

And they announce this theory about, oh, this thing's all 

different.  We don't know in the deposition, sitting here, how 

they would holding the foot, what was used, whether it was a 

photograph, a real foot, what.  They could have taken a 

photograph and said, "Here, mark on this where the wound is."  

Instead, they tried to confuse the issues.

What we do know -- and you can come in here.  He doesn't 

say wound cause Amputation 1 and Amputation 2, their expert.  

He doesn't say that.  He says the nail wound caused Amputation 

1 and Amputation 2.  Period.  No dispute about that.

And I don't know if y'all heard all the paper shuffling 

and the sighs and you probably heard a big sucking sound in 

Arkansas when he said it, but he said it.  It was at 12:33.  

And you can hear it again if you'd like to.

I want to remind y'all something.  That's what this case 

is about.  And at the end of this case, you are going to 
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render a verdict, and Ms. Jones has been waiting for that 

verdict.  She has been lied to, lied about, and now called a 

liar.  Are have seen the evidence.  You've seen the evidence.  

Is there any doubt in your mind she stepped on the nail in 

that Walmart store after their own employees said it?  You 

have seen it.

And at the end of the day, all that we ask is that your 

verdict speak the truth.  And if there's anything I have done, 

if I have seemed angry at times or Mr. Jefferies has seemed 

angry at times about the way that Walmart has treated her, 

please, please, please hold that against me.  Don't hold that 

against her.  She, I think, as you saw, is a God-fearing 

woman, full of forgiveness that really just wants to have her 

needs taken care of so that she can get some freedom and 

independence and not have to rely on her kids for everything.  

So if there is anything we have done in this case, please 

don't hold that against her.  Hold it against me.

But she's proved her case.  She's proved her case, and 

she can't afford not to get damages.  And you have the 

opportunity to fix, help, and make up for this, what she's 

gone through.  You do, with your verdict.

And so I just ask that, when you render a verdict in this 

case, make them hear it in Arkansas.  Make Walmart corporate, 

none of whom bothered to come, know that, in Florence County, 

if you don't do what you're supposed to do and one of our 
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neighbors gets injured, we're going to take care of her.

Render a verdict for the plaintiff in this case against 

Walmart, decide the damages that Ms. Jones is entitled to for 

the loss of her leg.  Decide it fairly, but remember, this is 

her verdict for all time.  She doesn't get to come back.  She 

doesn't get to go anywhere else.  It's you.  This is all up to 

you.  Please do justice in this case.  Thank you.  

THE COURT:  Mr. Foreman, ladies and gentlemen of the 

jury, I'm going to ask if you could stand and stretch for just 

one moment.  

(Pause in the proceedings.) 

THE COURT:  Is everybody all right with regard to 

restroom breaks?  We're about to begin the jury charge, and 

we're kind after as they say in the back fields, we're in the 

short rows.  So it's -- what we're fixing to do is important.  

And I know that it's getting late, and I'm going to ask that 

you pay very close attention.  Please have a seat.  

JURY CHARGE

THE COURT:  Ladies and gentlemen of the jury, you have 

heard all of the evidence, you have heard the closing 

arguments.  In order for you to fulfill your sworn duty, you 

have to listen to the evidence, determine what the truth is, 

and apply it to the law.  And in order for you do that, you 

have to understand what the law is.  I wish there was an easy 

way or an entertaining way to do it.  There's not.  It's late 
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in the afternoon.  This is an important case.  It's an 

important case to the plaintiff, it's an important case to the 

defendant, and it's an important case to you.  Pay very close 

attention.

Mr. Foreman, ladies and gentlemen of the jury, I'll 

remind you that, during this trial, you and I have certain 

duties to perform.  As the trial judge, it is my 

responsibility to preside over the trial, and I also have the 

duty to rule on the admissibility of evidence offered during 

trial.  You are to consider only the evidence before you.  If 

there was evidence ordered stricken from the record during 

this trial, you must disregard that testimony.  You are to 

consider only the testimony which has been presented from this 

witness stand, any exhibits which have been made a part of the 

record, and any stipulations of counsel.

I have the additional duty to charge you the law.  It is 

your duties as jurors to accept and apply the law as I now 

state it to you.  If you think you have any idea as to what 

the law is or what the law ought to be and does not agree with 

what I tell you the law is, you must forget that idea because 

you are sworn to accept the law and apply the law exactly as I 

state it to you.

In every case tried before a jury, the jury becomes the 

sole and exclusive judge of the facts.  A trial judge cannot 

comment on or make any statement about the facts.  Since you 
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are the sole judges of the facts, do not think by anything I 

have said during the trial that I have any opinion about the 

facts.  The law simply does not allow me to have an opinion 

about the facts.

The burden of proof in this case is by a preponderance of 

evidence.  A preponderance of evidence simply means the 

greater weight of the evidence.  It is the evidence which, as 

a whole, shows that the facts sought to be proved is more 

likely true than not true.  This can be illustrated by 

imagining a set of scales.  When the case begins, the scales 

are even.  After all the evidence has been presented, the 

scales remain even, or if they tip even slightly in favor of 

the defendant, then the plaintiff has failed to meet the 

burden of proof and would not be entitled to recover in this 

case.

If, on the other hand, the scales tips even slightly in 

favor of the plaintiff, the plaintiff will have met their 

burden of proof and you should return a verdict for the 

plaintiff.  

The preponderance of evidence is not determined by the 

number of witnesses.  Instead, it must be determined by the 

greater weight of all of the evidence.

There are two types of evidence generally presented 

during a trial:  Direct evidence and circumstantial evidence.  

Direct evidence is the testimony of a person who claims to 
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have actual knowledge of a fact, such as an eyewitness.  It is 

evidence which immediately establishes the main fact to be 

proved.

Circumstantial evidence is proof of a chain of facts and 

circumstances indicating the existence of a fact.  It is the 

evidence which immediately establishes collateral facts from 

which the main fact may be inferred.

Circumstantial evidence is based on inference and not on 

personal knowledge or observation.  It is proof that does not 

actually establish the fact in question but that asserts or 

describes something else from which you may either reasonably 

infer the truth of the fact or at least reasonably infer an 

increase in the probability of the fact that the fact is 

indeed true.

For circumstantial evidence to be sufficient to warrant 

the finding of a fact, the circumstances must lead to that 

fact with reasonable certainty.  The facts and circumstances 

should be considered in light of ordinary experience and 

common sense.  The existence of a fact cannot be based on 

speculation, surmise, or conjecture.

The law makes absolutely no distinction between the 

weight or value to be given to either direct or circumstantial 

evidence nor is a greater degree of certainty required of 

circumstantial evidence than of direct evidence.

Ladies and gentlemen of the jury, necessarily you must 
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determine the credibility of witnesses who have testified in 

this case.  Credibility simply means believability.  It 

becomes your duty as jurors to evaluate the evidence and 

determine which evidence convinces you of its truth.

In determining the believability of witnesses who have 

testified, you may believe one witness over several witnesses 

or several witnesses over one witness.  You may believe a part 

of the testimony of a witness and reject the remaining part of 

the testimony of that same witness.  You may believe the 

testimony of a witness in its entirety or reject the testimony 

of a witness in its entirety.  You may consider whether the 

witness has an interest in the result of the trial, whether 

the witness is prejudiced towards either the plaintiff or the 

defendant, the opportunity for the witness to have seen the 

matters and things about which the witness may testify, and 

the way the witness acts on the witness stand, their demeanor.

Ladies and gentlemen of the jury, the Rules of Evidence 

ordinarily do not permit witnesses to testify to opinions or 

conclusions.  An exception to this rule exists for witnesses 

we call expert witnesses, a witness who, by education and 

experience, has become expert in some art, science, or 

profession may give an opinion as to the subject the witness 

claims to have an expert in, may also give the reasons for the 

opinion.  You should consider any expert opinion given by a 

witness, and like any other evidence, give it the weight you 
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think it deserves.  If you decide that an expert witness's 

opinion is not based on sufficient education and experience, 

if you decide that the reasons given in support of the opinion 

are not sound, or that the opinion is outweighed by other 

evidence, you may disregard the opinion in its entirety.

An expert witness's testimony is to be given no greater 

weight of the evidence than that of other witnesses.  Simply 

because the witness is an expert, you do not -- and you do not 

have to accept an expert's opinion even though it is 

uncontradicted.

There has been evidence presented that witnesses have 

made prior statements which are not consistent with the 

witness's present testimony.  You may use this evidence to 

decide whether to believe the witness.  You may also use 

evidence of earlier contradictory statements to determine the 

truth of those statements.  It is up to you to decide whether 

to believe the earlier statements or the testimony given at 

trial.  If a witness is shown to have knowingly testified 

untruthfully concerning any material matter, you may consider 

this in determining whether to trust the witness's testimony 

as to other matters.  You may reject all testimony of a 

witness or give all or part of the testimony the weight you 

think it deserves.

In our courts, no distinction is made between 

corporations and individuals.  A corporation is a person in 
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the eyes of the law.  A corporation is entitled to the same 

fair and impartial consideration, the justice by the same 

legal standards as an individual.

A corporation can only act through its agents or 

employees.  Therefore, a corporation is responsible for any 

negligent acts or omission -- omissions of its agents or 

employees while they are acting within the scope of their 

employment, which proximately causes injury to another person.

Plaintiff claims that an unsafe condition on the 

defendant's premises injured the plaintiff.  In order to 

recover damages for this injury, the plaintiff must first 

prove by preponderance or greater weight of the evidence that 

an unsafe condition existed on the defendant's premises.

Next, the plaintiff must show that the unsafe condition 

was caused by an agent or employee of the defendant or that 

the defendant had actual or constructive notice of the unsafe 

condition.  Constructive notice may be proven by showing that 

the unsafe condition had existed for a long enough time for 

the defendant to have discovered and fixed it.  Just because 

an unsafe condition existed, this is not enough in and of 

itself to show that the defendant had notice of unsafe 

condition.

Next, the plaintiff must show that the defendant failed 

to use reasonable care to fix the unsafe condition.  The 

defendant does not ensure its customers' safety but owes the 
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customer a duty of ordinary care in keeping the premises in a 

reasonably safe condition.  The parties stipulate and I find 

as a matter of law that Mrs. Jones was an invitee and that 

Walmart owes her a duty of ordinary care in keeping the 

premises in a reasonably safe condition.

An invitee is a person who enters the property of another 

at the expressed or implied invitation of the owner.  The 

defendant owes an invitee or business visitor the duty to 

exercise reasonable, ordinary care for the invitee's safety.  

This degree of care must be proportionate with particular 

circumstances involved, including the age and capacity of the 

invitee.  The defendant has the duty not to injure an invitee 

but unreasonably dangerous conduct.  In addition, the 

defendant has a duty to use reasonable care to discover 

unreasonably dangerous conditions on the premises and either 

correct the condition or warn the invitee of the danger.

Finally, the plaintiff must prove that the defendant's 

negligence proximately caused the plaintiff's injury.  

Proximate cause is something that produces a natural chain of 

events which, in the end, bring about the injury.  It is the 

direct cause of the injury.  To prove that the defendant's 

negligence proximately caused the plaintiff's injury, the 

plaintiff must first prove causation and fact.  This is proven 

by showing that the injury would not have occurred but for the 

defendant's negligence.
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The plaintiff must also prove legal cause.  Legal cause 

is proven by showing that the injury was foreseeable.  This 

means that the injury occurred as a natural and probably 

consequence of the defendant's negligence.  The plaintiff must 

prove that some injury from the defendant's negligence was 

foreseeable.  It does not have to prove the particular injury 

that occurred was foreseeable.  However, the defendant cannot 

be held responsible for things which could not be expected to 

happen.

Proximate cause does not mean the only cause.  The 

defendant's act can be a proximate cause of the plaintiff's 

injury if it was at least one of the direct, concurring causes 

of the injury.  It is not required that the exact manner in 

which the injury occurred was foreseeable.  It is enough if 

there was a reasonable general range of greater than ordinary 

danger of injury and that the injury suffered by the plaintiff 

was within this range.

Violation of a company policy is evidence of negligence.  

The assertion that the defendant violated company policy is a 

question of fact for the jury to resolve.

The plaintiff must prove that expenses caused by the 

injury were necessary and reasonable.  Actual damages for a 

plaintiff who has been physically injured include pain and 

suffering, both past and future, as well as mental anguish, 

impairment of health or physical condition and disfigurement.
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In determining the amount of compensation for personal 

injury, it is proper to consider past and present aspects of 

the injury.  This would include physical and mental pain and 

suffering, expenses incurred for necessary medical treatment, 

the loss of enjoyment of life suffered as a result of the 

injury, and any other losses which are reflected by the 

character of the injury.

The injured party may recover for those future damages 

that are reasonably sure to result from the injuries.  The 

principal underlying compensation for future damages is that 

only one action can be brought and, therefore, only recovery 

had.  It is proper to include in the estimate of future 

damages compensation for future medical expenses and pain and 

suffering which will, with reasonable certainty, result.  

Future damages must be reduced to their present monetary 

value.

The plaintiff is never entitled to recover conjectural or 

speculative damages, but if you find the plaintiff is entitled 

to a verdict for actual damages, your verdict should include 

an amount to cover any past, present, and future damages which 

were proximately caused by the defendant.

Any future damages must be reasonably certain to occur in 

the future as a result of the defendant's acts.

Actual damages need not be proven to a mathematical 

certainty, be based on evidence of the precise amount of the 
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damages the plaintiff has suffered.  Instead, the evidence 

must allow you to determine what amount of damages is fair, 

just, and reasonable.

Pain and suffering compensates the plaintiff for physical 

discomfort and emotional response to the sensation of pain 

caused by the injury itself.  There's no definite standard by 

which to compensate the plaintiff for pain and suffering.  You 

have the authority to determine the amount, if any, to be 

allowed for pain and suffering, using calm and reasonable 

judgment, to ensure that the damages are just and reasonable 

in light of the testimony and the evidence presented in this 

case.

Loss of enjoyment of life compensates the plaintiff for 

limitation of the plaintiff's ability to participate in and 

derive pleasure from the normal activities of daily life.  

Mental suffering, apprehension, shock, fright, emotional 

upset, humiliation, and anxiety, either present or expected in 

the future, can be properly considered as an element of 

damages.  The amount of damages for mental suffering cannot be 

exactly measured.

If you find that the plaintiff was permanently injured as 

a result of defendant's actions, you must then decide how, if 

at all, that injury will affect the rest of the plaintiff's 

life.  A person's life expectancy is determined by a life 

expectancy table which is a part of the laws of this state.  
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Life expectancy table is only an estimate of the probable 

average remaining length of life of all persons in our state 

of a given age.

Plaintiff is a 52-year-old female with a life expectancy, 

according to the life expectancy table, of 82.9 years.  This 

fact is to be considered by you along with any other facts and 

circumstances in evidence bearing on the plaintiff's life 

expectancy, including habits, health at the time of the injury 

in citing the amount of damages to be awarded to the 

plaintiff.

The defendant claims the plaintiff had a pre-existing 

condition prior to the date that the plaintiff claims the 

defendant injured her.  If you find that the plaintiff 

received an injury as a result of the negligence of the 

defendant, it is entitled to recover for that injury.  The 

fact that the plaintiff had a pre-existing condition would not 

prevent the plaintiff from recovering.

The defendant is responsible for all ill effects which, 

considering the plaintiff's condition of health when the 

plaintiff was injured, naturally and necessarily followed the 

injury.  The defendant takes the plaintiff as the plaintiff is 

found, whether the plaintiff is in perfect health, in poor 

health, or somebody in between.  A defendant's liability is no 

way lessened or affected because of the fact that the injury 

would not have resulted and would not have been as serious or 
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severe had the plaintiff been in good health or that the 

injuries were aggravated and rendered more difficult to cure 

by reason of the fact that the plaintiff was not in good 

health.

In other words, if the presence of a pre-existing 

condition aggravates and prolongs the injury and increases the 

damages, the plaintiff should be compensated for the increased 

or added damages.

A person with a pre-existing condition is not, however, 

entitled to compensation for the pre-existing condition 

itself.  In addition, if problems are the result of the 

natural progression of a worsening -- or the worsening of a 

pre-existing condition, then the plaintiff would not be 

entitled to be compensated for those problems.

I'll come forward and speak to y'all here momentarily.

Mr. Antonio Montes, I want to ask that you remain here in 

the courtroom when I release the jury.  You will not go back 

into the jury room and deliberate.  I'll speak with you 

momentarily.

Mr. Foreman, I'm going to ask that you stand.  I'm going 

to go over these verdict forms with you.  There are two 

verdict forms.  One is:  "As to Walmart, we, the members of 

the jury, find" -- and there's only cause of action:  

Negligence.  Has Plaintiff prove the defendant, Walmart was 

negligent?  The two possibilities:  Yes or no.  If no, do not 
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proceed forward.  Obviously, if there's no negligence, there 

would be no damage.  If yes, proceed to the second:  "We find 

actual damages in the amount of dollars."  And of course if 

you, in your collective wisdom, reach that point where 

there's, you know, the award of damage, you are to write down 

the numerical amount here, then you'll write down in cursive 

here.  You know, nowadays, people don't write in cursive.  

Some of them print.  And you can print it if you want to, but 

I have specifically ordered cursive, if you can do it.  And 

that way -- and that will avoid any decimal point problem if 

that might be the case.

And there's an identical form -- verdict form as to the 

defendant Tim Ringer.  It goes through the same questions.  

And there are two individual verdict forms that define 

individual consideration.

You'll see on the back there's a place for you sign.  

There's also a note that the verdict must be unanimous.  It 

can't be 11 to 1 or 6 to 6, 8 to 4.  Each of you are going to 

have to agree.  I'm going to ask that you notify the plaintiff 

upon reaching your verdict and then sign and date it on each 

of those.  I'm going to ask you, if you could, to have a seat.  

And I'll leave those verdict forms with you.

Mr. Foreman, you are charged with the responsibility of 

presiding over the deliberation process.  Essentially that 

means that you make sure that everybody's voice is heard.  If 
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someone gets up to use the restroom during your deliberations, 

stop deliberations, because everyone is required to 

participate in all of the deliberation process.

If there are questions that develop during your 

deliberations -- and I don't anticipate that being the case 

because y'all paid very close attention to the testimony and 

you heard the law as I have charged it to you.  You have all 

the tools necessary to resolve the case.

If there's a question regard to the facts you have heard, 

well, I can't resolve those.  That's left up to you.  If 

there's a question with regard to the law, I'll be happy to 

that.  If there's some question as to whether it's a law or 

fact, write it down.  If it's something I can help you with, I 

will.

I'm going to tell you to go back to the jury room.  And 

every time I send you-all back, I tell you not to begin 

deliberations.  And once again, I'm going to tell you that 

again, because I'm going to have to take with these very fine 

lawyers to determine whether or not they have an objection as 

to the manner in which I have charged the law.  If there's 

some clarification that I need to make, if I incorrectly 

stated something, you'll come back and resolve those issues.  

We'll gather up the documentary evidence.  And if there is no 

occasion to bring back in, the bailiff will bring the 

documentary evidence to the jury room to tell you to begin 
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deliberations.

Do not, under any circumstance, begin deliberations until 

I give you instructions to do so either personally or through 

the bailiff.

Everyone remain seated as the jury exits the courtroom.  

(The jury exited the courtroom at 5:42 p.m.) 

THE COURT:  Mr. Montes, you have performed a very 

valuable service for you.  You know, we had to activate one of 

the alternate jurors, and if we had lost another or two more 

jurors, we'd have to start all over again.  So you were sort 

of like our insurance policy, and for that, we're grateful.  I 

know you feel as though you were invited to a dance and didn't 

get to dance.  But if you would like to -- this is a public 

forum.  I know this is the weekend.  You might want to head on 

out.  And if that's the case, you can call the clerk's office 

if you have an interest in the result of the matter.  You can 

do that.  Or you're welcome to stay with us.

You have earned a three-year exemption if you're called 

to this court.  Not that it doesn't apply to federal court, 

magistrate's court, or municipal court, but, this court, you 

have earned a three-year exemption.  You'll be paid handsomely 

for your service, and you're free to leave at this time.  

Thank you very much.  

JUROR:  Thank you.  

THE COURT:  And I have reviewed you from your order not 
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to discuss the case.  You can discuss it with anyone you would 

like to.  In the event someone wants to talk to you about it 

and you don't want to talk to them, tell them that.  If they 

persist, report that to me.  Good luck to you.  Thank you. 

JUROR:  Thank you. 

THE COURT:  Is there any objection from the plaintiff 

with regard to the jury charge?  

MR. WILLEY:  Just the objection previously made.  

THE COURT:  Very good.

Any from defense?  

MS. BOYD:  No, Your Honor. 

THE COURT:  All right.  And I'm going to ask each of you 

to come forward as we gather up the documentary evidence, and 

we're going to put it all in one pile, and I'm going to ask 

each of you on the record if everything in the pile is in 

evidence or if there's anything in the pile that's not in 

evidence.  

(Pause in the proceedings.) 

THE COURT:  All right.  Mr. Willey, is everything in that 

pile in evidence?  

MR. WILLEY:  Yes, sir. 

THE COURT:  Is there anything in the pile that's not in 

evidence?  

MR. WILLEY:  No, sir. 

THE COURT:  All right.  Ms. Boyd, is everything in the 
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pile into evidence?  

MS. BOYD:  Yes, Your Honor. 

THE COURT:  Is there anything in the pile that's not in 

evidence?  

MS. BOYD:  No, Your Honor. 

THE COURT:  I'm going to ask the bailiff if y'all could 

take the documentary evidence to the jury room and tell them 

to begin deliberations.

Anything before we stand in recess?  From the plaintiff?  

MR. WILLEY:  Her depo was not in evidence?  

MS. BOYD:  It was. 

MR. WILLEY:  It was?  The deposition -- 

MS. BOYD:  I entered it -- 

THE COURT:  Hold on just one minute.  You marked it as an 

exhibit, but it was never -- it was never introduced into 

evidence.  And if it had been offered as an exhibit, it's not 

admissible.  But you can -- you can publish it. 

MS. BOYD:  Okay.  

THE COURT:  It was never offered.  Is that your 

understanding, Mr. Blain?  

MR. BLAIN:  Yeah, it was offered -- 

THE COURT:  As a general rule, you just can't 

introduce -- you can use it for impeachment, you can publish 

portions of it or all of it, but the deposition itself never 

goes into evidence, is my understanding.  And Mr. Blain agrees 
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with me in that regard. 

MR. BLAIN:  Thank you. 

THE COURT:  All right.  Tell them to begin deliberations.  

(A discussion was held off the record.) 

THE COURT:  And I'm going to ask if y'all could remain 

here, remain close, because if they have a question, I don't 

want to have to run down lawyers.  And it's getting kind of 

late.  So let's stay real close.  Very good.  All right.

Madam Clerk, will you come get me if they have a 

question?  

(A recess was taken from 5:47 p.m. to 7:26 p.m. awaiting 

verdict.)

THE COURT:  -- the verdict?  

MR. WILLEY:  No. 

THE COURT:  Anything from defense?  

MS. BOYD:  No, Your Honor. 

THE COURT:  All right.  We're ready for the jury.  

(The jury entered the courtroom at 7:26 p.m.) 

VERDICT

THE COURT:  Mr. Foreman, have you reached a verdict?  

MR. FOREMAN:  Yes, sir. 

THE COURT:  Is it unanimous?  

MR. FOREMAN:  Yes, sir. 

THE COURT:  I'm going to ask if you could give the 

verdict form to the clerk.
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The verdict form seems to be in order.  I'd ask that you 

publish it. 

THE CLERK:  State of South Carolina, County of Florence, 

in the Court of Common Pleas for the Twelfth Judicial Circuit, 

April Jones, plaintiff, versus Tim Ringer, individually and as 

an employee/agent of Walmart Store No. 630; Walmart Stores, 

Incorporated; and Walmart Stores East, LP, defendants; Case 

No. 2017-CP-21-1375.

As to the defendant, Tim Ringer, we, the members of the 

jury, find the plaintiff has not proved the defendant, Tim 

Ringer, negligent.  Signed, Foreperson Gary Hayes.  November 

12th, 2021.

As to the defendant Walmart, we, the members of the jury, 

find the plaintiff has proved the defendant, Walmart, was 

negligent.  We find actual damages in the amount of

$10 million.  Signed, Foreperson Gary Hayes.  November 12th, 

2021.

Foreperson and members of the jury, if this is your 

verdict, please raise your right hand.  

THE COURT:  Any additional requests for polling?  

MR. WILLEY:  No. 

MS. BOYD:  No, Your Honor. 

THE COURT:  All right.  Mr. Foreman, ladies and gentlemen 

of the jury, I want to -- the law doesn't allow me to comment 

as far as the verdict.  I'm ethically prohibited from doing 
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that because, as I explained to you, the law doesn't allow me 

to have an opinion about the facts.

I can thank you for your time.  Y'all have worked very 

hard this week and, for that, I'm grateful.  I have given you 

an order not to discuss the case amongst yourselves or with 

anyone else; however, I'm going to release you from that 

order.

If someone were to try to talk to you about this case and 

you don't want to talk with them, tell them that.  And if they 

persist, identify them as best you can and report them to me, 

and I'll deal with them accordingly.

You have earned a three-year exemption.  In the event 

you're called to serve in this court within the next three 

years, you can exercise that exemption.  You won't be required 

to serve.  You'll be paid handsomely for your service.

I think it's how much, Madam Clerk?  

THE CLERK:  It's $10 a day, and I believe it's 20 cents 

per mile. 

THE COURT:  All right.  That's hardly a compensation for 

your service, but it's a token of appreciation on behalf of 

the State of South Carolina.

Does anybody have any questions?  

You're free to leave.  Thank you very much.  

(The jury exited the courtroom at 7:31 p.m.)

MATTERS OF LAW/MOTIONS
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THE COURT:  All right.  I'd be happy to entertain motions 

at this time.  

MS. BOYD:  Defense moves for a judgment notwithstanding 

the verdict, Your Honor, as no reasonable jury could have 

reached this verdict given the evidence in this case, the lack 

of liability or notice by Walmart.  And so we're moving for 

judgment notwithstanding the verdict.  

THE COURT:  All right.  I tell you what I'm going to do.  

Given the nature of this case is I'm going to give -- I'm 

going to give each side ten days to prepare their motions, and 

we'll set up a time to argue those at a later date and time.  

MS. BOYD:  Thank you, Your Honor. 

THE COURT:  Thank you.  

MR. WILLEY:  Thank you, Your Honor.  

THE COURT:  All right. 

(At 7:32 p.m., the above trial concluded.)
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