From: Xiomara Ingram

To: Court Of Appeals Filings

Cc: Dean, Erin; Stacey Patterson Canaday; Robert Lyles; Cindy Worsham

Subject: Stoneledge, et al. vs. Marick Home Builders, LLC, et al., Case #2009-CP-37-0652
Date: Tuesday, November 8, 2022 12:45:56 PM
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Notice of Appeal, EXH B (Form 4 Order 10.10.22).pdf

Transcript Request.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon- Attached please find our Letter to the Court, Notice of Appeal, Proof of Service, and
the transcript request correspondence, on behalf of Marick Home Builders, LLC and Rick Thoennes
for filing in connection with the above-referenced matter.

A hard copy of the documents along with the requisite filing fee are being sent via US Mail to the
Court’s address. Counsel of record are being served by electronically.

Respectfully submitted,

XIOMARA INGRAM
Paralegal to Erin D. Dean
XINGRAM@tgdcpa.com
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TUPPER, GRIMSLEY, DEAN & CANADAY

ATTORNEYS AT LAW

November 8, 2022

VIA EMAIL and US MAIL

J. Abbot Kitchings

S.C. Court of Appeals Clerk of Court
PO Box 11629

Columbia, SC 29211
ctappfilings@sccourts.org

RE: Stoneledge at LLake Keowee Owners’ Association. Inc., et al. vs. Marick Home
Builders, LL.C, et al. .
Civil Action No.: 2009-CP-37-0652
Our File No.: 600.1382

Dear Ms. Kitchings:

Please find enclosed for filing our Notice of Appeal and Proof of Service, regarding the above-
referenced matter. Also enclosed is our firm’s check in the amount of $250.00 to cover the
requisite filing fee.

Should you have any questions, please feel free to contact me. If I am unavailable, please ask to
speak wit paralegal, Xiomara Ingram.

Stac

SP

Enclosure

cc: All Counsel of Record (via email only)

TUPPER, GRIMSLEY, DEAN & CANADAY, P.A. | 611 BAY STREET | PO BOX 2055 | BEAUFORT, SOUTH CAROLINA 29901
T: (843) 524.1116 | F: (843) 524.1463

TGDCPA.COM






IN THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM OCONEE COUNTY
Court of Common Pleas

R. Lawton Mclntosh, Circuit Court Judge

Civil Action No.: 2009-CP-37-0652

Paul W Hund, 111, Joan W Davenport, Michael Furnari, Donna

Furnari, Jessy B Grasso, Nancy E Grasso, Robert P Hayes, Lucy H

Hayes, Ty Hix, Jennifer D Hix, Ruth E Isaac, Michael D Plourde,

Mary Lou Plourde, Carol C Pope, Steven B Taylor, Bette J Taylor,

Robert White, Stoneledge at Lake Keowee Owners' Association,

INIC. s s Plaintiffs (Respondent),

V.

IMK Development Co., LLC, Marick Home Builders, LLC, and

RICK TROBNNES, ....ecvveiiiccieee e Defendants (Appellants),
Of which
Marick Home Builders, LLC and Rick Thoennes are ..........c.cccceeveevvevvervecnnenn, Appellants.

NOTICE OF APPEAL

Marick Home Builders, LLC, and Rick Thoennes (Appellants) appeal the Order of the
Honorable R. Lawton Mclintosh dated September 21, 2022, attached hereto as “Exhibit A”,
denying Appellants’ Petition for Post Judgment Settlement, as well as the Order of the

Honorable R. Lawton Mclintosh dated October 10, 2022, attached hereto as “Exhibit B”, denying
the Appellants’ Motion to Reconsider the Court’s Order Denying the Petition for Post Judgement
Settlement. Notice of this order was received by Appellants on October 10, 2022, via the
electronic filing system. Appellants have requested and received the transcript of record.
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November 8, 2022
Beaufort, South Carolina

Respectfully submitted,

By: s/ Stacey P. Canaday

Stacey P. Canaday (SC Bar No. 68805)

Erin D. Dean (SC Bar No. 65320)

TUPPER GRIMSLEY DEAN & CANADAY. PA
Post Office Box 2055

Beaufort, South Carolina 29901-2055

(843) 524-1116 - office

(843) 524-1463 — facsimile

erindean@tgdcpa.com

Attorneys for Appellants Marick Home Builders, LLC and
Rick Thoennes
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IN THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM OCONEE COUNTY
Court of Common Pleas

R. Lawton Mclntosh, Circuit Court Judge

Civil Action No.: 2009-CP-37-0652

Paul W Hund, 111, Joan W Davenport, Michael Furnari, Donna

Furnari, Jessy B Grasso, Nancy E Grasso, Robert P Hayes, Lucy H

Hayes, Ty Hix, Jennifer D Hix, Ruth E Isaac, Michael D Plourde,

Mary Lou Plourde, Carol C Pope, Steven B Taylor, Bette J Taylor,

Robert White, Stoneledge at Lake Keowee Owners' Association,

LG, e Plaintiffs (Respondents),

V.

IMK Development Co., LLC, Marick Home Builders, LLC, and

RICK TROBNNES, ...eeveeiiecie e Defendants (Appellants),
Of which
Marick Home Builders, LLC and Rick Thoennes are .........cccouveeeeuevenen... APPELLANTS.

PROOF OF SERVICE

The undersigned, Stacey P. Canaday of Tupper Grimsley Dean & Canaday, PA, Attorney for
Appellants Marick Home Builders, LLC, and Rick Thoennes, hereby avers that on the 8th day
of November 2022, a true and accurate copy of this Notice of Appeal was served via electronic
mail using the email addresses listed in the Attorney Information System as follows:
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Mr. Robert T. Lyles, Jr.

Lyles & Associates, LLC

1037 Chuck Dawley Blvd.

Suite G-100

Mt. Pleasant, SC 29464

rtl@lylesfirm.com

(843) 577-7730

Attorney for Paul W Hund, 111, Joan W Davenport, Michael Furnari, Donna Furnari, Jessy B
Grasso, Nancy E Grasso, Robert P Hayes, Lucy H Hayes, Ty Hix, Jennifer D Hix, Ruth E Isaac,
Michael D Plourde, Mary Lou Plourde, Carol C Pope, Steven B Taylor, Bette J Taylor, Robert
White, Stoneledge at Lake Keowee Owners' Association, Inc.

By: s/ Stacey P. Canaday

Stacey P. Canaday (SC Bar No. 68805)

Erin D. Dean (SC Bar No. 65320)

TUPPER GRIMSLEY DEAN & CANADAY. PA
Post Office Box 2055

Beaufort, South Carolina 29901-2055

(843) 524-1116 - office

(843) 524-1463 — facsimile

erindean@tgdcpa.com

Attorneys for Appellants Marick Home Builders, LLC and
Rick Thoennes

November 8, 2022

Beaufort, South Carolina
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FORM 4 "EXHIBIT B"

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF OCONEE

IN THE COURT OF COMMON PLEAS CASE NO. 2009 CP-37-00652

STONELEDGE AT LAKE KEOWEE OWNERS' IMK DEVELOPMENT CO., LLC, MARICK
ASSOCIATION, INC., ET, AL HOME BUILDERS, LLC., ET, AL.
PLAINTIFF(S) DEFENDANT(S)

Submitted by: or
[] Self-Represented Litigant

Attorney for : [] Plaintiff [ ] Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.

The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.
ACTION DISMISSED (CHECK REASON): [_] Rule 12(b), SCRCP; [] Rule 41(a),

SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptcy;

[] Binding arbitration, subject to right to restore to confirm, vacate or modify

arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ ] Affirmed; [ ] Reversed; [ ] Remanded; [_] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment

by the Court:

0O 0O X O

0O

ORDER INFORMATION

DEFENDANT MOTION TO RECONSIDER IS DENIED WITHOUT THE NECESSITY OF A FORMAL
HEARING. NO FORMAL ORDER IS REQUESTED UNLESS REQUESTED BY COUNSEL.

This order [_] ends [X] does not end the case.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

$

$

$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

2155

Circuit Court Judge Judge Code Date

SCRCP Form 4C (02/2017) Page 1 of 4
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For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (02/2017) Page 2 of 4
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Oconee Common Pleas

Case Caption: Paul W Hund Il , plaintiff, etal VS IMK Development CoLLC,
defendant, et al
Case Number: 2009CP3700652

Type: Order/Form 4

SR. LAWTON McINTOSH

SR.LAWTON McINTOSH

Electronically signed on 2022-10-10 10:19:25 page 3 of 3
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From: Transcripts

To: Xiomara Ingram; Transcripts

Cc: Stacey Patterson Canaday; Erin Dean; "Alan Belcher"; "Cindy Worsham"; Robert Lyles; Jason Imhoff
Subject: RE: Stoneledge v. Marick, et al., Case No. 2009CP3700652

Date: Thursday, September 29, 2022 4:32:35 PM

Attachments: image001.png

Request received

From: Xiomara Ingram <XIngram@tgdcpa.com>

Sent: Thursday, September 29, 2022 2:21 PM

To: Transcripts <transcripts@sccourts.org>

Cc: Stacey Patterson Canaday <StaceyCanaday@tgdcpa.com>; Dean, Erin <erindean@tgdcpa.com>;
'Alan Belcher' <abelcher@hallboothsmith.com>; 'Cindy Worsham' <cw@lylesfirm.com>; Robert Lyles
<rtl@lylesfirm.com>; Jason Imhoff <jimhoff@conlaw.com>

Subject: Stoneledge v. Marick, et al., Case No. 2009CP3700652

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Sir or Madam:

Attached please find a Transcript Request form for the above referenced matter.

By copy of this email to counsel of record, | am notifying of my communication with the Court.
Respectfully,

XIOMARA INGRAM
Paralegal to Erin D. Dean
XINGRAM@tgdcpa.com

TUPPER, GRIMSLEY, DEAN & CANADAY, PA
611 BAY STREET | PO BOX 2055 | BEAUFORT, SC 29901 T: (843) 524.1116 | F:(843) 524.1463

TGDCPA.COM

The content of this email is confidential and intended for the recipient specified in message only. It is strictly
forbidden to share any part of this message with any third party, without a written consent of the sender. If you
received this message by mistake, please reply to this message and follow with its deletion, so that we can ensure
such a mistake does not occur in the future

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.
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Transcript Request Form

Pursuant to Rule 207 and 607 of the South Carolina Appellate Court Rules, the transcribed paper copy is
the official record of court proceedings. You may request a transcript by completing this form and emailing
it to the Court Reporter and to South Carolina Court Administration at transcripts@sccourts.org. Click here
for instructions on how to find the court reporter's email and mailing addresses. Once the court reporter
receives your request, it will be processed pursuant to Rule 207 and 607 of the SCACR. Rule 607(h) governs
the fees for transcripts, which are not provided for free or at reduced rates to any party. Please send by mail
a money order or certified bank check to the court reporter in order to obtain the transcript. Some court
reporters may accept personal checks. Please check with the court reporter to see if this option is available.
Once your request is received, you will receive a copy of this form with the bottom portion completed.
Please promptly submit your payment in order for the transcript to be provided. If you need to cancel the
transcript request for any reason, you are responsible for paying for the pages of the transcript that have
already been completed at the time of the cancellation.

Requestor’s Information
Full Name Phone Number Email Address
Stacey P. Canaday 843-524-1116 staceycanaday@tgdcpa.com
Mailing Address City State Zip Code
611 Bay Street Beaufort SC 29902
Transcript Information
Docket Number Case Caption (i.e. State v. John Doe or Smith v. Smith)
2009CP3700652 Stoneledge, et al. v. Marick Homebuilders, et al.
Date(s) of Proceeding Circuit [X County
09/16/2022 Family ] Oconee
Presiding Judge Expedited Yes [X
The Honorable R. Lawton McIntosh No |:|
Court Reporter(s) Opposing Counsel
WebEx Robert T. Lyles, Jr.
transcripts@sccourts.org

Requestor’s Signature: Stacey P. Canaday Date: _ 09/29/2022
(Typed name will serve as signature)

Note: If you are ordering a transcript pursuant to Rule 207(a)(1), SCACR, you must contemporaneously
furnish all parties, the Office of Court Administration, and the clerk of the appellate court with copies of
all correspondence with the court reporter.

For Court Reporter Use Only
Full Name Date Received Email Address

Notice of Estimate to Requestor Party
Date: Number of Pages: Estimated Amount

Mailing Address for Payment City State Zip Code

SCCA 800 (1/2019)






From: Green, Pamela E.

To: Stacey Patterson Canaday

Subject: Stoneledge v. Marick

Date: Monday, October 3, 2022 10:18:28 PM
Attachments: Stoneledae v. Marick.pdf

Stoneledge invoice.pdf

Enclosed please find the transcript you requested along with the invoice.

Pamela E. Greevw

Circuit Court Reporter

At-Large

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message
in error, please contact the sender immediately and delete all copies of the message and any
attachments.
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STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS NONJURY
COUNTY OF OCONEE )

STONELEDGE AT LAKE KEOWEE OWNERS'

ASSOCTATION, INC., ET AL, TRANSCRIPT
PLAINTIFFS, OF
VS. RECORD

IMK DEVELOPMENT CO., LLC, MARICK

HOME BUILDERS, LLC, ET AL, 2009-CP-37-652

N NN

DEFENDANTS.

September 16th, 2022

B EFORE:

THE HONORABLE R. LAWTON MCINTOSH, Judge.

APPEARANCES:

ROBERT LYLES
ESQ. o
Attorney for the Plaintiff

JASON IMHOFF

ESQ.

Attorney for the Defendant Marick Homebuilders, LLC and
Rick Thoennes

Transcribed by Pamela E. Green, from
webEx Recording

1
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INDEX

(WHEREUPON, there were no exhibits marked or testimony

taken during this hearing.)
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PROCEEDINGS

THE COURT: All right. Let's go gentlemen. This is
without a court reporter. So I'm gonna start with Mmr.
Imhoff first.

Jason, I want you to state your full name. Spell it
for the record. Give me the full caption of the case. Give
me the motions that you have pending and give me your
arguments. And then I'm gonna let Mr. Lyles respond to you
and do the same.

okay.

MR. IMHOFF: Yes, Your Honor.

THE COURT: All right. Go ahead.

MR. IMHOFF: My name is Jason Imhoff.

THE COURT: Just one second. My law clerk 1is reminding
me I need to do a start time at 11:03AM.

Sorry, Mr. Imhoff. Go ahead.

MR. IMHOFF: oOkay. My name 1is Jason Imhoff. I
represent defendants Marick Homebuilders, LLC and Rick
Thoennes. My last name 1is spelled I-M-H-O-F-F. I have
filed a petition for post-judgment settlement and I'm not
sure that's exactly the right thing. But that's, that's
what I have filed.

Your Honor, if I may, I'm gonna try to share this with

the Court. we think it's a fairly simple matter. I'm not
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as good at webEx as -- Your Honor, do you have the, the
petition in front of you here on the screen?

THE COURT: Yep. And I've read 1it.

MR. IMHOFF: You've read it, right.

All right. And, and, as you know, this went up through
the Appellate Court and the Supreme Court after the phase
one trial. That took a very, very long time. The, the
trial was in 2013. The judgment was modified by Judge
McCauley in 2015 and then there was a settlement agreement.
This allows this right in preparation for phase two to avoid
the expense of the trial.

I will say, Your Honor, that in Mr. Lyles brief 1in
response to this, he puts in a lot of things about the
coverage case, the federal coverage case. I can't speak to
those things. That is a completely different set of
attorneys. As a matter of fact, I think the settlement
agreement that I'm spoke -- that I'm gonna show you in just
a moment was also negotiated through those attorneys.

And so, if the Court is not convinced by the arguments
and is inclined to either hear more or rule for plaintiffs,
I would ask that they be involved in it so they can respond
to the allegations.

THE COURT: Nope. We're gonna have it disposed,
disposed of today. If they were gonna argue, they should be

here. oOtherwise it's gonna be done today.
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MR. IMHOFF: All right, Your Honor.

THE COURT: Go ahead.

MR. IMHOFF: Your Honor, this -- I did a terrible job
with the, with the highlighting. But I'l1l go to the top.

Your Honor, this 1is a settlement agreement. 1In that
case, Stoneledge at Lake Keowee Owners' Association, I think
I forgot to say the caption, versus IMK Development, Brad
Seckinger, Larry Lollis, william Cox, Integrys Keowee
Building, LLC, Marick Homebuilders, and Rick Thoennes.

Your Honor, that settlement agreement was entered into,
excuse me, and signed by the president of the -- Stoneledge
at Lake Keowee Owners' Association in 2016, Cincinnati
Insurance, and Builders Mutual Insurance Company, Your
Honor, and Rick Thoennes signed it on a, on a second page.

Your Honor, the settlement agreement, as Mr., as Mr.
Lyles has pointed out, was to avoid the phase two trial. Wwe
essentially just sat what the damages we both thought would
come in in the phase two trial.

Here are the, the promises, covenants, and agreements
in that. The settlement agreement, unless otherwise noted,
only applies to the resolution of all claims asserted by
plaintiff against defendants arising out of phase two.
That's the phase one judgment or the -- the judgment we're
talking about was for phase one, Your Honor.

So there is a special note after that. Nothing in this
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settlement agreement, except to the extent expressly stated
in here, will affect the phase one judgment or the appeal
from that judgment taken by the defendants. So, it's
expressly set out here that nothing affects the phase two
except for what's expressly noted.

And so here's, here's where the agreement is. They're
gonna put 5.6 million-dollars up in the Federal Court
declaratory action on coverage.

Your Honor, this is a declaratory judgment action for
determination of coverage under the policies in phase two.
The parties further agree that insurers will pay
post-judgment interest at the legal rate of the phase two
coverage damages. And here the parties agree, Your Honor,
at four, in consideration of the above referenced
stipulation of damages, the parties agree the appeal of the
phase one judgment against Marick and others will continue
at the discretion of appellants and their appeals.
Plaintiffs insurers reserve their rights to consent --
contest coverage for any final judgment.

THE COURT: Mr. Imhoff, I don't need you to read me the
agreement. I've read it several times. I -- how about do
me a favor and describe for me particularly the re -- relief
that you're asking me to give you.

okay?

MR. IMHOFF: The relief is this, Your Honor. The phase
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one judgment for breach of fiduciary duty and anything else
against Thoennes is specifically released as per B. Mr.
Lyles is making an argument that it's, it's a covenant.

THE COURT: Let me ask you this.

Under this settlement agreement, as I read it, it looks
Tike that the plaintiff has agreed not -- for it not to be a
judgment lien against Mr. Thoennes. However, it remains 1in
full force and effect against -- in all regards otherwise.

MR. IMHOFF: Your Honor, that -- that's not what it
says. It says---

THE COURT: Yes, it is what it says. 1It's exactly what
it says. In fact, if you look at your Exhibit C, it says
release of judgment lien as to Rick Thoennes and it says
provided however the judgment shall in all respects be
preserved and protected and that the judgment Tlien
acceptance hereby released and discharged as to Rick
Thoennes shall remain in full force and effect against
Bostic Brothers Construction, Inc., Marick Home Construction
Builders, LLC, IMK Development Company, Integrys Keowee
Development, LLC, william C. Cox and Larry Lollis.

How more specific can you be?

MR. IMHOFF: Wwell, Your Honor, Rick Thoennes isn't 1in
there. It says it's dis -- released and discharged as to
Rick Thoennes---

THE COURT: No. No.








O 00 N o uvi A W N B

N N NN NN R R R B R R R R R R
i & W N B O ©W 0 N 6O B M W N R O

MR. IMHOFF: ---but shall remain in full force and
effect against all the other parties. The judgment we're
seeking to have settled is only against Rick Thoennes.
That's the point. 1It's, it's released against Rick Thoennes
and not against any of the other parties and here's the
thing. None of those other parties have that million dollar
fiduciary -- breach of fiduciary judgment against them.

It's only to Rick and that---

THE COURT: Wwell, let me ask you this, Mr. Imhoff.

Looking at the Stoneledge 1, and, and then the Court --
Supreme Court said the amount, million dollars breach of
fiduciary duty, not subject to setoff, was against Thoennes.
SOo---

MR. IMHOFF: That's right.

THE COURT: So, although it's not a judgment Tlien as
they signed and they acknowledged, it doesn't go as a lien
against his personal assets.

what else are you asking me to do?

Have you paid the money?

MR. IMHOFF: That million dollars, Your Honor?

THE COURT: Yeah.

MR. IMHOFF: No, Your Honor. That -- it was released
in 2016.

THE COURT: No, it wasn't. No, it wasn't. It was---

MR. IMHOFF: Okay.
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THE COURT: ---as to the judgment lien against Mr.
Thoennes but it was not released.

MR. IMHOFF: Yes. But, Your Honor, that's the only
thing here we're talking about. 1It's the judgment for one
million-dollars---

THE COURT: The only thing they're talking about,
Jason, is the fact that it was not gonna be a personal
judgment against Mr. Thoennes. But they weren't giving up
these monies. That would be ridiculous.

why would they give it up if you haven't paid any money
anyway?

MR. IMHOFF: Because that's the problem because they
knew it wasn't covered. I don't know. But, Your Honor, in,
in the settlement agreement---

THE COURT: I think your argument's fairly specious,
Jason. I'll be quite frank with you.

The clear intent of this agreement was that it not work
as a judgment against Mr. Thoennes personally. But it
remain in full force and effect and you hadn't -- and has
any money been paid towards it whatsoever?

MR. IMHOFF: I don't, I don't think so, Your Honor.

THE COURT: Well, then obviously that's not the intent.

MR. IMHOFF: Your, Your Honor---

THE COURT: There's no way.

MR. IMHOFF: May I say one other thing?
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THE COURT: You certainly may.

MR. IMHOFF: Your Honor, if they wanted to do a
covenant not to execute, in other words, have no execution
against Mr. Thoennes himself, they could of done that and
they did do that in Section D.

THE COURT: I think he wanted it to be clear that it
was not gonna be a judgment against -- it was gonna be
released. You could have made it clearer yourself. The
obvious intent of these documents 1is that the -- we're not
gonna go after Mr. Thoennes personally. Wwe're not gonna
make it be a judgment Tien against him personally. But
we're going after coverage. That's the whole point of it.

MR. IMHOFF: well, that's right, Your Honor, and that's
what he did in phase two. He did a covenant not to execute
against Thoennes in phase two. He did it a settlement
agreement and release and satisfaction in Section B.

He did two different things. He released Thoennes from
the phase one judgment and he kept his insurance claim
against Thoennes in phase two. It's set out here. They're
separated. They're two different things. It was
negotiating -- I, I wasn't involved in negotiating this.
But it was obviously negotiated and gone back and forth.

They're two separate things, Your Honor. If it was
only the one thing, if it was only one where it was a

covenant not to execute, then there's no reason to have B
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and D separately.

THE COURT: Say that again please.

MR. IMHOFF: 1If it was only the one, it was only that
he was preserving his right for insurance company --
coverage on phase one and phase two, then why are there two
different sections releasing or having a covenant not to
execute against Mr. Thoennes?

It -- there's no reason to have two. 1It's very clear
that B is a release in phase one and D is a covenant not to
execute in phase two.

THE COURT: It is not clear and I disagree with you
distinctly.

Mr. Lyles, I'11 be glad to hear from you.

You need to unmute please, sir.

MR. LYLES: All right. Your Honor, you, you understand
our arguments perfectly well. This, this was a -- this was
a vehicle to make sure that we preserved our coverage rights
our or our rights to, to satisfy these judgments with
coverage but to release Mr. Thoennes personally. And, and,
and that's what we did and, and that's why---

THE COURT: You received -- now at the time you entered
into this, this settlement agreement, you had already
received -- you'd already obtained a verdict in phase one in
Titigation, correct?

MR. LYLES: Correct.

11
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THE COURT: And you were negotiating an amount for
phase two that everybody could agree upon instead of having
to go litigate that and then go fight the insurance
coverage?

MR. LYLES: Correct.

THE COURT: Right?

MR. LYLES: Correct. And we, and we had the
coverage---

THE COURT: Had---

MR. LYLES: The coverage action was already going. I
mean we were already three years in.

THE COURT: Have you been paid any monies from the
phase one verdict on this fiduciary?

MR. LYLES: Not from Mr. Thoennes or his insurance
companies, no, sir. Wwe, we did get some money from Mr.
Lol1lis which is also the subject of this petition.

THE COURT: Well, the Supreme Court ordered, back when
it was on remand, said it's not subject to setoff.

MR. LYLES: Correct.

THE COURT: And so that's, that's of no force and
effect according to the Supreme Court.

So, as far as you were -- you agreed, the way I read
it, 1s that you agreed that Mr. Thoennes wasn't gonna have
to personally pay this. But you were gonna collect it

however else you could.
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MR. LYLES: Correct.

THE COURT: And you've not been paid a penny?

MR. LYLES: No, sir.

THE COURT: All right. Mr. Imhoff, I'm just not buying
what you're selling, buddy.

MR. IMHOFF: I got that from the beginning, Your Honor.

THE COURT: Wwhat's that?

MR. IMHOFF: I said I got that from the, from the
start, Your Honor.

THE COURT: Yeah, I guess you have.

But go ahead. I want you to make a record cause I have
a feeling somebody's gonna be looking at this again.

So, go ahead and say what you want to but you know
where I'm going.

MR. IMHOFF: Yeah, Your Honor. So I, I pointed out
that B and C are different.

Your, Your Honor, I would also note that the -- there
was a release, the judgment lien, and that release was, was
for 2 million-dollars. And so now I, I understand that you
are actually going to enter a judgment against Thoennes for
a million dollars. That is released here in October of
2013.

And, and, Your Honor, and I would also -- I would also
point out that, in the, the -- there's a question of whether

or not the million dollars, I'm sorry, whatever Lollis paid
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or Cox paid should be -- act as a setoff, Your Honor. There
was also a judgment.

THE COURT: Now, let me ask you this, Jason.

If you look at the Tanguage of the order from the
Supreme Court in Stoneledge 1, it says specifically that
there's no setoff for a breach of fiduciary, excuse me,
breach of fiduciary duty claim. They say that and I'm bound
by that.

MR. IMHOFF: Wwell, that's right, Your Honor. But I
think there would be a setoff if Lox -- Lollis and Cox paid
on breach of fiduciary duty because, because then it's---

THE COURT: well, then you're gonna have to get the
Supreme Court to tell you that because they're telling me
there's no setoff. And so I have to follow what they say.

MR. IMHOFF: Your Honor, I think the -- what they're
saying is there's no setoff for the negligence and warranty
payments because breach of fiduciary duty only went to a
specific group of people. And so there's no -- you can't
take the negligence and warranty payments and apply them to
breach of fiduciary duty. But here---

THE COURT: Well, that, that's -- that, that may be.
Let me stop you right there.

Mr. Lyles, Mr. Imhoff is making a pretty decent point
that hey, there's no setoff as to the monies paid towards

the breach of warranty or the negligence claims as it
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applies to the fiduciary. But if there's monies actually
applied and paid under the fiduciary, they should be a
setoff and that sounds correct.

MR. LYLES: well, it, it -- I, I don't know that I
would have disagreed with that in front of the Supreme Court
but I don't think that's what the Supreme Court held and
these---

THE COURT: Show me the language in the order where you
construe it differently.

MR. LYLES: Wwell, I don't that -- I don't think that
the Supreme Court order specifically addresses this
question. These, these, these lawyers argued on appeal
successfully that, that the -- that the statute which allows
setoff does not apply to a breach of fiduciary duty claim.
And, and so they, they were able to get the Supreme Court to
order that they, on their negligence and breach of warranty
claim, got the benefit of all of the settlement money that
was paid pretrial and the significance of that is this.

The settlement's pretrial. Wwe're not only for -- with
subcontractors. Wwe settled with another developer who'd
been sued for breach of fiduciary duty. Wwe, we sued -- we
settled with the architect who was in on, on different
theories of Tiability.

THE COURT: Well, the, the orders from the, the Supreme

Court say that the figures that they referred to, and this
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is Stoneledge 2, do not take into accounting settlements
received by the HOA during the pendency of appeal. Not
during---

MR. LYLES: Yes, sir.

THE COURT: ---pretrial.

MR. LYLES: 1It, it, it does say that and they, they --
I have been -- I have scratched my head about that Tanguage
and, and all I can think is that Justice James wanted to
Teave that question open for you.

THE COURT: Oh, great. Thank you.

MR. LYLES: Yes, sir. But, but I, but I think that the
statute governing setoff precludes a setoff for a breach of
fiduciary -- a breach of fiduciary duty claim.

THE COURT: Let's -- let me -- did, did anybody include
that -- the opinion in their filings?

MR. IMHOFF: Yes, Your Honor. It's Exhibit A to ours.

THE COURT: Exhibit A?

MR. IMHOFF: I can put it up on the screen if you want
me to share it.

THE COURT: Yeah, pull that up and pull the language
up. Wwell, here you go. My law clerk's bringing it to me.

Pull the -- where's the language in there that says
that there's no setoff for the, for the fiduciary?

I'm just looking at my notes and I don't have it in

front of me.
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MR. IMHOFF: 1It's pretty long but this is the Tlast
part, Your Honor.

THE COURT: Right. I know it is. So I mean I'm trying
to --.

Mr. Lyles, do you know where it is in the, 1in the
opinion?

MR. LYLES: Yes, sir. Yes, sir.

MR. IMHOFF: 1It's on the---

MR. LYLES: 1It's, 1it's actually---

MR. IMHOFF: 1It's on the screen, Your Honor.

MR. LYLES: 1It's actually on---

THE COURT: 1It's where?

MR. LYLES: He says it's on -- it's on Page 10 of our
memorandum and, and---

THE COURT: No, I'm talking about the actual order from
the Supreme Court.

MR. LYLES: Yes, sir.

MR. IMHOFF: 1It's on the screen, Your Honor.

MR. LYLES: I, I quoted that in, 1in, in -- at length.

THE COURT: Yeah.

MR. LYLES: And what they say is the Courts of Appeals
correctly held, but is discussed above for the incorrect
reason, that the breach of fiduciary duty against -- verdict
against Thoennes was not subject to setoff.

THE COURT: So, what did the Court of Appeals hold?
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MR. LYLES: That Thoennes got no benefit for any money
that was paid in settlement.

THE COURT: They say that's right however they did it
for the wrong reason?

MR. LYLES: Correct.

THE COURT: Okay. Mr. Imhoff, how do you explain that
away”?

MR. IMHOFF: Your Honor, Your Honor, I'm, I'm
struggling with that a Tittle bit myself. I'm going back
through the -- I'm going -- I'm getting -- I'm going back
through the argument, Your Honor, and I think what it says
is that the act does not, does -- specifically bars setoff
and fiduciary duty but I can't find it.

Here it is, Your Honor. The provisions of Subsection
15-38-20(g) prohibiting the application of setoff to breach
of fiduciary duty, duty are in derogation of this common Taw
principle. He may be right.

THE COURT: I think he 1is right actually. 1In fact, I
know he's right. well, I shouldn't say I know it but I
would suspect that he is right. So, let me get you guys
back up on my screen.

MR. IMHOFF: So, does that -- but I will say, Your
Honor, so whatever Cox and Lollis paid and IMK and IK, there
was also a judgment against those parties for negligence.

So, if it's not gonna be applied to the -- to, to breach of
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fiduciary duty. It should go to negligence. That's not
barred.

THE COURT: Yeah, I don't disagree with that.

Mr. Lyles, do you really disagree with that?

MR. LYLES: I, I want to make sure.

Jason, would you say that again for me so I can make
sure I understand what you're saying?

MR. IMHOFF: Yeah, I went back and looked at the --.

MR. LYLES: Before I agree to that.

MR. IMHOFF: -- at the verdict form and IMK, and all of
these were math amalgamated, was hit with a 3 million-dollar
negligence judgment. And so---

MR. LYLES: Okay.

MR. IMHOFF: ---if it doesn't go to breach of fiduciary
duty, and I, and I don't -- I haven't seen the settlement
agreements I don't think. So, I'm not sure where it was
put, whether it was put on breach of fiduciary duty,
negligence, or the whole thing. But whatever settlements
should go to negligence if not breach of fiduciary duty.

MR. LYLES: Okay.

MR. IMHOFF: I just don't know.

MR. LYLES: I, I completely disagree.

THE COURT: You do disagree?

MR. LYLES: Yes, sir.

THE COURT: Okay. Hang on for one second.
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(Pause.)

THE COURT: Okay. So, Mr. Lyles, why do you disagree?

MR. LYLES: well, as, as I understand their argument,
and, and what, what they are arguing, that the person who,
who settled with me was a fellow by the name of Larry
Lollis. Larry was one of the developers, and, and by the
time the jury verdict came, Larry was, Larry was on the
verdict form under the breach of fiduciary duty claim only.
Larry settled with me --

THE COURT: oOkay.

MR. LYLES: -- to satisfy that judgment.

THE COURT: And he wasn't part of the other judgments
for negligence or implied warranty?

MR. LYLES: Correct. That's exactly right.

THE COURT: Mr. Imhoff, how in the world can you claim
benefit from, from those causes of action when he's paying
only for a judgment that is for fiduciary duty?

MR. IMHOFF: Your Honor, I would ask to see what the
release says because Larry Lollis was a, was a member of IMK
and IK. And if you, if you -- and the judgment in the, in
the trial, all of them were amalgamated, Your Honor. They
were all put together from the top IMK---

THE COURT: I understand what amalgamated means. Go
ahead.

MR. IMHOFF: So, so -- I mean depending on what the
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release says, and it may be that the release with Larry
Lol1lis also released IK and IMK, and if that---

THE COURT: Well, it would seem to me that you would
have read that already before we're here today, right?

MR. IMHOFF: I don't think we have it, Your Honor.

THE COURT: Why not?

I mean we're talking about lots of money here. So I
can't imagine that you're not covering all bases.

MR. IMHOFF: Wwell, Your Honor, this hasn't been 1in
Titi -- this has been on appeal for years and years and
years. We have asked, and I think you ordered Mr. Lyles to
produce that, but I have no vehicle to get it. If he---

THE COURT: Mr. Lyles, do you have those releases?

MR. LYLES: Yes, sir, I do. And I -- if, if you asked
me to produce it, I, I -- that completely escaped me. I'm
happy to produce 1it.

THE COURT: I don't remember doing that either.

But I'm not saying I didn't, Jason.

But you need to give those to him.

MR. LYLES: Be glad to.

THE COURT: And let me ask this.

As an officer of the Court, do those -- what do those
releases purport to do?

MR. LYLES: well, he, he -- Mr. Lollis releases

himself. He releases Mr. Cox and he releases, my
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recollection is, he releases IMK and he releases IK because
those were his entities and -- or the entities that he was
involved in, which were all---

THE COURT: SO in---

MR. LYLES: ---as I recall, as I recall, were subject
to the breach of fiduciary duty claim.

THE COURT: Say that again, the last thing you said
please.

MR. LYLES: Yes. Yes, sir, those entities were subject
to the breach of fiduciary duty claim.

THE COURT: But they were also subject to the
negligence and implied warranties too, weren't they?

MR. LYLES: I, I think -- I think IMK was.

MR. IMHOFF: Just---

THE COURT: According to my notes, the -- you had
Bostic, IMK, Marick had a negligence 3 million-dollar
verdict against them. The implied warranty was against
Bostic and Marick in the amount of a million. Then the
breach of fiduciary duty was IMK, IK, Thoennes, Lollis, and
Cox for a million.

MR. LYLES: Yes, sir. Yes, sir.

THE COURT: So what specifically -- I mean does the
Tanguage in the release say this goes to the breach of
fiduciary duty claim only?

MR. LYLES: 1It, it was a breach of fiduciary release---
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THE COURT: I---

MR. LYLES: ---and I'm---

THE COURT: Does it say that, Robert?

MR. LYLES: Judge, I've got to pull it up. I, I really
and truly---

THE COURT: Okay. All right.

MR. LYLES: I just have to get it and I'll, and I'1]
produce it to, to Jason and I'll produce it obviously to the
court.

THE COURT: A1l right. Let's do this.

I think the language of that release will pretty
much -- will, will determine what the, the argument is on
that issue.

But, Jason, your first argument that this was a total
release is denied. 1It's not. And it's only as to -- meant
to be as to personal liability for Thoennes but otherwise
stands. You're not entitled to credit for any monies paid
for the fiduciary claim because there's no setoff. However,
these other monies, depending on this release, may be
credited to the other claims depending on the outcome of
that release.

I mean does everybody pretty much -- while you don't
agree, Jason, I understand but you understand what my ruling
is?

MR. IMHOFF: I understand your ruling, Your Honor.
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THE COURT: And can you two get together and look at
your releases and probably put your heads together and
figure it out I think?

MR. LYLES: Yes, sir.

MR. IMHOFF: Yes, Your Honor.

THE COURT: All right. well, do that. If you have a
problem with it, let me know but, Mr. Lyles, I'm gonna ask
you to draw me up an order today --

MR. LYLES: Yes, sir.

THE COURT: -- from -- incorporating what I'm ruling
and then saying that you two will get together on the
release, and if it can't be resolved, then it will be
brought back before me.

MR. LYLES: Yes, sir.

THE COURT: All right, guys. I appreciate it. Y'all
have a good day.

MR. LYLES: Thank you, judge.

MR. IMHOFF: Thank you, Your Honor.

THE COURT: Take care. Bye-bye.

* *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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