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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Matthew Williams, #215077 . . L DocketNo 21-A1J-15-0023-AP

Appellant, i :
ORDER

| RECENVED

South Carolina Department of Probation _ :
Parole and Pardon Services, . . . . , NOV 10 2022

- Respondent - : SC COU“ of Appeais
STATEMENT OF THE CASE
This matter is before the Admrnistratlve Law Court (ALC or Court) pursuant to the appeal of
Matthew Williams (Appellant) an inmate’ mcarcerated with the South Carohna Department of
Corrections. Appellant is appeahng a September 22,2021 decision of Respondent South Carolma
Department of Probation Parole and Pardon Services (Respondent Department or Board) to deny
his parole. On October 22, 2021, Appellant filed an appeal with the Court, arguing the Board failed ‘
to comply vi/ith statutory authority by not carefully considering his reeord or weighing the materials -
in the record to make findings of fact. On May 16,2022, th1s Court 1ssued an order denymg
_Respondent’s Motion to Dismiss and grantmg appellant’s Motion to Supplement the Record. That '
order established a new bneﬁng sehedule to allow the parties to-submit supplemental briefs in light
of the supplemented record. 'Onv August-1, 2022;Appellant filed a Motion to Remand for a new
parole 'hearing' on the ground that there is no evidence in the record suggesting that the Board
, considered the information it is required by statute to carefully ¢onsider iri reaching its decision. On
:August 10, 2022, Respondent ﬁled a return to Appellant’s Motion to Remand and renewed its
motion to dismiss. Respondent argues that this appeal should be dismissed pursuant to the holding in
Comptonv S.C. Dep’t of Prob Parole & Pardon Servs 385S.C. 476,685 S.E. 2d 175 (2009)
o _ ISSUES
1. Whether the Board abused its: discretion in denying Appellant parole.

2. Whether this Court hasa duty or jurisdiction to review the issue of whether the record

supports the Board’s statement that it considered the proper factors.




' STANDARD OF REVIEW
The Court’s jurisdiction to hear this matter is derived from the South Carolina Supreme
Court (Supreme Court) dec1s1ons in Al Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000)
(estabhshmg an adm1mstrat1ve review process for mmate appeals), and Furtick v. S.C. Dep’t of
Prob., Parole & Pardon Servs., 352 5.C. 594, 576 S.E.2d 146 (200_3) (incorporating final decisions of

the Department into that review process). The Al-Shabazz decision explained that “procedural due
process is guaranteed when an inmate is deprived of an interest encompassed by the Fourteenth
Amendment’s protection o'fliberty‘and property.” Wickerv. S.C.Dep’t of Cotr., 360 S.C. 421,424,

602 S.E.2d 56, 58 (2004) (citation omitted). Because being granted parole is a privilege and not a
right, the routine denial of ‘parole does not implicate such a liberty interest; however, the denial of
eligibility for parole does involve such a liberty interest, and thus is a matter,properly before the
Couirt for review. See Jamesv. S.C. Dep’t of Prob., Pafole & l’ardon Servs., 376 S.C. 392, 395-96,

656 S.E.2d 399, 401-02 (Ct App. 2008) see also Sullivan v. S, C Dep’ tofCorr 3558.C. 437,443
n.4, 586 SE2d 124 127n4(2003) '

When reviewing a dec1s1on of the Department the Court s1ts n an appellate capac1ty See
Furtick, 352 S.C. at-599, 576 S. E 2d at 149; Al-Shabazz, 338 S. C.at 377, 527 S.E.2d at 754. Under
the appellate standard of the Admmlstrauve Procedures Act (APA) the Court’s review is limited to
the record.. S.C. Co_de Ann. § -1 -23-380(4) (Supp. 2021). The Court may modify or reverse the
decision of the agency. when substantial rights of the appellant havé been prejudiced S.C. Code
Ann. § 1-23-380(5) (Supp 2021). Substant1al rights of the: appellant are preJudmed when the

agency’s decision, mcludmg the agency s findings, 1nferences and conclusions, are in violation of
constitutional or statutory provisions; in excess of the statutory authority of'the agency; made upon
unlawﬁll.procedure; affected by other error of 'law;‘ clearly erroneous in view of the reliable,
probative, and substantial evidence on the Who‘le record' or arbittary or capriclous or characterized
by abuse of discretion or clearly unwarranted exercise of dlscreuon Id. A decision is supported by

substant1al evidence” When the record as a-whole allows reasonable m1nds to reach the same
“conclusion as the agency. Friends of the Earth v. Pub. Serv. Comm nof S-.C., 387,S.C. 360,366,692
S E. 2d 9 10 913 (2010) “The fact the record, when considered as awhole, presents the possibility of

: drawmg two inconsistent conclusions from the ev1dence does not prevent the agency’s ﬁndmgs from
being supported by substant1al evidence. Watersv.S. C. Land Res Conservation Comm’n, 321 S.C.
219, 226, 467 SE.2d4 913, 917 (1996)




DISCUSSION
Appellant argues the Board failed to follow the appropriate process before denying parole in
that there is no euidence in'the record showing the Board weighed the pros and cons of parole for
Appellant or the evidence in the record and made fmdmgs of fact based upon the materials it is
required by law to cons1der

The board must carefully consider the record of the prisoner before, during, and after
imprisonment, and no such prisoner may be paroled until it appears to the satisfaction .
of the board: that the prisoner has shown a disposition to reform; that in the future he
will probably obey the law and lead a.correct life; that by his conduct he has merited
a lessening of the rigors of his imprisonment; that the interest of society will not be
impaired thereby; and that suitable employment has been secured for him. ... The
board must establish written, specific criteria for the granting of parole and
provisional parole This criteria must reflect all of the aspects of this section and
include a review of a prisoner’s disciplinary and other records. -

S.C. Code Ann. § 24-21-640 (Supp 2021).

If a Parole Board dev1ates from or renders its decmon w1thout cons1derat10n of the

appropriate cfiteria, we believe it essentially abrogates an inmate’s right to parole

eligibility and, thus, infringes on a state-created liberty interest. Undoubtedly, the

Parole Board is the sole’ authority with respect to decisions regarding the grant or

denial of parole. However,. the Legislature created this Board to operate within .
certain parameters.. We do not believe the Legislature established the Board and

intended for it to render decisions w1thout any means of aecountab1hty

Cooper v. S.C. Dep’t: of Prob.. Parole and Pardon Servs., 377S.C. 489; 499, 661. S.E.2d 106, 111
(2008). ' |

We emphasize that in future parole review hearings the Parole Board may avoid
[reversal of its denial of parole] if it clearly states in its order denying parole that it
considered the factors outlined in section 24-21-640 and the fifteen factors
published in its parole form. If the Board complies with this procedure, the
decision Wlll constitute a routine denial .of parole and the ALC would have
limited authority to review the dec1s10n to determine whether the Board followed
proper procedure. Under that scenario, the ALC can summarily dlsmrss the inmate's
appeal ' :

Id 377S8.C. at 500, 661 S:E.2d at 112 (emphasrs added). . A
The word “-factors does not appear in sect1on 24-21- 640 Instead the statute uses theword

cnterla The term “factors is ﬁrst mentloned in the Coope Opan.OIl Cooper, 377 S.C. at 494,
661 S.E.2d at 109. The Supreme Court referenced the term from the Department s parole form
provided to inmates in compliance with-section 24-21-640, which lists as its fifteenth criterion

“Other factors consrdered;relevant in a particular case by the Board.” Id., n.2. The Department’s



Form 1212 continues to use this language and uses the terms “factors” and “criteria”
interchangeably. The Supreme Court i in Cooper referred to the Department s form listing the fifteen
items, stating “This form lists the followmg non—mcluswe criteria.. . . .” Id. Therefore, the term
“factors,” as used in the Department’_s forms and in the relevant case law, is identical to the term
“criteria” as used in section 24'21'3640-- _

The issue presented here is, what is the ‘v‘procedure” that the Board must comply with in order
to meet its obligations outlined in the statute and Cooper. The Department takes the position that so
long as its decision document recites the words that it considered the factors published in
" Department Form 1212, the factors outlined i S.C. Code Ann. sections 24-21-640 and 24-21-

10(F)(1), and the actuarlal risk and needs assessment, this Court has no jnrisdiction to review its
- procedure and decision. The Department’s position is that if the Board complies with the procedure
outlined in Cooper by stating thatit considered -the factors in section 24-21 -260 and the cn'teria in
Form 1212, this is a routine denial of parole, and section 1-23-600(D) divests the ALC of
' Junsdlctlon to consider the appeal. In fact, the Department has ev1dently created a form order which
recites these words in every dec151on denying parole.
Appellant here challenges the truth of the assertion that the appropriate factors and criteria -
were considered. The issue, then, is whether merely reciting the words that the factors were
: considered is sufﬁclerit to demonstrate_ that the procedure reqnlred under Cooper has been afforded
the inmate where the inmate challénges the ver'aclty of that assertion.
The Department acknowledges that the Board did not deliberate or consider the relevant
factors as a body at any_point, stating,.-‘*[T]he Board is compri‘s-edof seven individual members, and
each member has a single vote. Unlike a jury, which must deliberate ..., the Board members vote,
and parole is granted or denied ‘based on the vote count. Deliberation- on the record
is...unnecessary.” See-Respondent’s Return in Opposition to Appellant’s Motion to Remand atp. 2~
- 3. The Department does not cla1m that any Board member actually viewed or discussed the
mformatlon contained i in the record..
The Department asserts its recitation of the language outlmed in @pi satlsﬁes section 24~ .
-21-640 in its entlrety, 1_nc_lud1ng the requlrement to careﬁllly consider the inmate’s record. "[OJur
deference doctri_rre provides that courts defer to an- administrative agency's interpretations. with
respect to the statutes entrusted to its adrninistration or its own ,regulation’s 'unless there is a
compelling reason to di—ffer.'" Kiawah Dev. Partners, ITv. S.C. Dep't.of Health & Envtl. Control, 411
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S.C. 16,34,766 S.E.2d 707,718 (2014) (quoting S.C. Coastal Conservation League v. S.C. Dep't of
.Health &:Envtl Control 363 S.C. 67,.75, 610 S.E.2d 482, 486 (2005)). "We defer to an agency
interpretation unless itis ¢ mamfestly contrary to the statute.™ Klawah 4118S.C. 15 at34-35,766
S.E.2d at 718 (quoting Chevron U.S.A., Inc. v.-Nat. Res. Def. Councrl Inc., 467 U.S. 837 844
(1984)). “Where the statute s language is plain and unambiguous, and conveys a clear and deﬁmte

meamng, the rules of statutory mterpretation are not needed and the court has no right to impose
another meaning.” Hodges v. Rainey, 341 S.C. 79, 85, 533 SE2d 578, 581 (2000). Statutes
concerning parole ehgibility are penal in naturé and therefore must be construed strictly in favor of
the defendant and against the state. M 1,377°S.C. at 496, 661 E 2d at 110 (01t1ng Hairv. State
305 S.C. 77,79, 406 S E.2d 332, 334 (1991))

The plain meamng of section 24- 21 640 is that careful con51derat10n of the inmate’s record is

a separate obligation fr_om_the cons1deration of the appropriate criteria. Merriam-Webster defines
“criterion” as “a standard on which a judgment or decision may be based” or“a characteiizing mark
or tra1t ”  Merriam-Webster Dict1onary, https: //www merriam-webster com/dictlonary/critenon

~Section 24-21-640 states “The board must carefully consider the record of the prisoner before,
during, and after imprisonment, and- no such prisoner may be paroled until it appears to the -
satisfaction of the boa-rd [that the :prisoner satisfies the appropriate cn'teria].” (emphasis added).
“[Clarefully consider the record” is a command nota standard on Which.a decision may be based.
Therefore, careful con51derat10n of the record cannot be folded into the notion of the criteria the
‘procedure in @pe_ requires the Board to cons1der Section 24—21 640 plainly states the Board
‘ must perform two actions. First, the Board must carefully consider the inmate’s record. Second, the

Board must detérmine whether the ev1dence in the record satisfies the appropnate criteria for parole.

The Department s interpretation of section 24-21-640 only requires itto clearly state[] nits’ - »

order denying parole that it cons1dered th_e factors outlined in section 2:4»—.21—640 and the fifteen
factors published in its parole form.” Cooper, 377 S.C. at 500, 661 S.E.2d at 112. The Department’s
interpretation; derived solely from the language in m. only requires the Board to state in its
order that it considered the appropria'te criteria,i not that it -actually do so . The Department’s
| interpretation-does not address Wh_ether the Board actually carefully considered the inmate’s record.
The ruling in Cooper vad:dr-essed circumstanCes where an inmate :questioned the criteria the Board
considered, but did not allege the Board failed to carefully consider the'inmate’s reé:ord. ;(Logper did-

not provide a procedure for how _the Department may be held accountable for carefully considering



an inmate’s record. The procedure in Coop er is prefaced by the statement “We emphasize that in

Ex

future parole review hearings the Parole Board may avoid the result in the instant case . . . .
(emphasis added) Id The ruhng i Cooper stated

In the instant case, the Parole Board apparently failed to con31der the requisite factors
and, instead, based its decision on certain fixed factors that are unaffected by any
rehabilitation effoits on the part of Cooper. Accordingly, we affirm as modified the
circuit court's order reversing the ALC and remand the matter to the ALC for
disposition in‘accordance with this opinion. '

Id. at 502, 661 S.E.2d at 1 13 The Cooper ruhng does notaddress the Board’s careful consideration
ofthe inmate’s record The procedure announced in Cooper addresses the issue of holdmg the Board

accountable for the cr1ter1a it apphed to the mmate s record The Department’s position is that

A ~ compliance with the C oope procedure alone sat1sf1es the requrrement in secuon 24-21- 640 thatthe

- Board carefully con51der the mmate s record. The* result in the instant case’ descnbed in M ris
reversal of a denial of parole on the grounds of fa111ng to apply the cntena required by sect10n 24—21-
640, notreversal of a demal of parole for any other reason. Section 24-21-640 plainly requlres both
the apphcatlon of the appropnate criteria to the inmate’s record and the careful consideration of the
* inmate’s record Therefore, the Department s interpretation of section 24-21-640-s contrary to the
»plam meaning of the statute. : -
Here, the Department offers 1o evrdence the Board carefully con51dered the record of
“Appellant. Instead, the Department appears to concede the Board did not discuss Appellant s case at
‘his’ parole hearing When it argues -verbal d1scussmn of Appellant’s record is unnecessary
“ Reasonable minds cannot conclude the Board carefully con51dered Appellan-t’s record based-solely
on the Board’s boﬂerplate dec1sron language stating that it did. The Court ﬁnds no indication in the
. record that the Board careﬁ.tlly cons1dered Appellant s record.
We turn next to the issue of whether desprte all that our Supreme Court’s rulmg in Com mpton

s deterrmnatwe of the outcome here In Compton, the Supreme Court clarlﬁed its ruhng in M .
to make it clear that Where the Board states in its order denymg parole that it cons1dered the proper
-factors, the decision W111 constitute a routine demal of parole and the ALC has limited authorlty to

review the decision. Com; pton 385S. C at479, 685 S.E.2dat177. In Co pton the Supreme Court -

held thatno spe01ﬁc findings of fact reﬂectmg cons1derat10n of the inmate’ s récord were requlred n
- the Board’s order Id. Whrle the Com mpton court did not reverse its ruhng in @L‘?L itis dlfﬁcult to
reconcile the substantive: nghts recogmzed in Cooper with the Departmcnt s interpretation of
. Compton. .The Department asserts that the Board 1s.requ1red only to make a rote declaratron:. that it

-6



co_ﬁéidered all the relevant factors. to shield the Board from all review of whether it did, in fact,
. carefully consider the factors required by law. Nevertheless, the Supreme Court in Compton made it
clear that findinigs of fact 'speciﬁo-to a 'care.f_ul- review of 'the individizal inmate’s record were not
necessary to constitute a routine denial of parole for-which this Court’s review is limited. For that
- reason, I will adopt the Department’s irlterpretatlon in reliance on Compton, as I cannot reconcile
Compton’s instructions that- speciﬁe findings -are not requirecll with concluding that the Board’s
findings or the record must reﬂect careful cons1derat1on ofthe factors Unless and until th1$ 1ssue is
clarified by our appellate courts or 1eg181ature Ibelieve that Co pton estabhshes that the Board has
unfettered discretion in making parole decisions: so long as it 1ncludes the boilerplate language
presentin the decision document here. This Court’s duty and jurisdiction is limited from reviewing
the Boa_rcl’ls decisions to detefmine if any evidence in the record supports its statement that the
" proper faetors were considered. . _ ‘

: . , ORDER
~ Forthe foregomg reasons Appellant’s Motlon to Remand is DENIED and the Department’s

dec1s1on denymg Appellant parole i§ AFFIRMED

VAND IT IS SO ORDERED.

Deborah Brooks Durden Jﬁdge
.S.C. Administrative Law Court-

September 13, 2022
Columb1a South Carolma



CERTIFICATE OF SERVICE

I, Robin E.'Coleman, hereby certify that I have this date served this Order upon all parties to this
cauéé by depositing a copy hereof,.:iﬁ the Ur_ﬁted States:mail, poétage paid; or by electronic mail to

the address provided by the party(ies) and]or their attorney(s).

sbiir Coloman
“Robin E. Coleman .
‘Judicial Aide to Judge Deborah Brooks Durden
September 13, 2022 » -
Columbia, South Carolina
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