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TriStar Investors, Inc., Minerva Realty, LLC, and
- Angeline Johnson, ... Appellants,

The Horry County Council and American Towers,
L, Respondents.

Petition for Supersedeas Relief with Request for Expedited Decision

TriStar Investors, Inc. (“TriStar”), Minerva Realty, LLC, a wholly owned
subsid:iary of TriStar, and Ms. Angeline Johnson (together, “Appellants”) submit this

Petition for Supersedeas under Rule 241 of the South Carolina Appellate Court Rules.

' Appellants respectfully request a writ of supersedeas to suspend execution of the
Court of Common Pleas’ judgment and to preserve the status quo pending appeal.
Withéut supersedeas, the subject matter on appeal will be rendered moot. By contrast,

granting supersedeas will cause no harm to Respondents American Towers, LLC

(“Anferican Tower”) or the County Council.'

' Respondent Horry County Council did not brief its position below but opposed supersedeas to the Court
of Common Pleas at the May 31, 2013 hearing.



TriStar also requests that this Court set a condensed briefing schedule for
Respondent’s Return and any Reply and issue an expedited decision due to the
imminient destruction of the existing tower and construction of the new tower at issue in

this appeal. In support of this request, Appellants would respectfully show as follows:

GROUNDS FOR EXPEDITED DECISION BY THIS COURT

1. This matter warrants a condensed briefing schedule and expedited
decision from this Court pursuant to Rule 241, SCACR.

2. As shown fully herein, the appealed decision wrongly permits American
Tower to tear down the existing tower on Appellants’ property and build a new tower
nearby.

3. If there is no supersedeas, American Tower will tear down the tower that
is the 'subject of appeal and start construction of the new tower.

4. This fact warrants expedited supersedeas relief from this Court.

5. In fact, American Tower has already started the destruction/construction
work on the proposed site. See Affidavit of Ellen Hilburn attached hereto as Exhibit G.
American Tower has mowed the field to allow the tower work to begin. Id. American
Towefr has further moved an excavator to the proposed site to begin the work. -/d.

6. On May 30, 2013, American Tower obtained the necessary construction
permit for the new tower that would allow immediate construction of the tower at issue
in this appeal. See Exhibit A, attached hereto.’

7. As Respondents admitted in the trial court, deconstruction of the existing

tower can take as few as 5 days. See Exhibit F at p. 10.

? Respondents did not inform Appellants of the permit until the supersedeas hearing before. the trial court
on May 31, 2013.



8. American Tower can complete the destruction/construction work on the
proposed site prior to the expiration of the normal response period of 10 days to
respond to this Petition.

9. Therefore, the normal time frames for responding and decision of this
supersedeas request are insufficient to preserve the issues on appeal. Thus, this matter
warrants an expedited decision.

SUMMARY

10. This matter presents a quintessential case for supersedeas. The appeal
will determine the status of an existing, fully-functioning cellular tower on Appellants’
property. The appealed decision wrongly permits American Tower to build a new
tower nearby and requires American Tower to tear down the existing tower on
Appellants’ property. If there is no supersedeas, American Tower will tear down the
tower that is the subject of appeal and lock its tenants (wireless carriers including
Verizon Wireless, T-Mobile, and Horry Telephone) into a new location. Even if
Appellants win on appeal, those tenants are not part of this case and cannot be
compelled to move back, and TriStar’s relationships with those tenants will be harmed.
Destroying the tower that is the subject of this appeal would render the appeal moot,
and any victory for Appellants would be hollow.> This is exactly the sort of irrevocable

consequence that supersedeas is meant to prevent. The irony of this case is that

* The issue in this appeal is whether the Horry County Council erred by violating county ordinances in
issuing a permit to American Tower authorizing the destruction of the current America Tower cell tower
and cojnstruction of the new tower. Once the new tower is constructed, the issue of whether the Horry
County Council erred would be moot. The issue is not whether the parties’ financial situation is impacted
by the permit decision as argued by Respondents to the trial court. The fact that TriStar’s rental income or
other revenues remain unchanged during the appeal is immaterial because the issue on appeal is not
monetary, but the subject of injunctive relief to prevent irreparable future harm. The trial court erred in
denying supersedeas on this incorrect basis. The sole issue is whether the Horry County Council made a
correct decision to allow the new construction and deconstruction of the existing tower by Respondents.
That issue will be mooted if supersedeas is not granted by this Court.



American Tower never could and never did demonstrate any need for a new tower; it
certainly cannot show now that it will suffer any real harm by waiting to see who
prevails on appeal.

11.  The facts are indisputable: American Tower has operated the current
tower at the current site for seventeen years. The tower is fully functioning and has
served Horry County consistently without any prior action by American Tower or the
County to move the tower. American Tower recently renewed its lease on the current
tower. through 2030, demonstrating that there is nothing wrong with the site and no
technical reason compelling an immediate move. The truth is that American Tower
only acted to destroy the current tower and build a new tower on another site when it
learned that its competitor, TriStar, had purchased an easement that would give it the
potential to operate its own tower on that site once American Tower’s lease expired.
And it is undisputed that American Tower’s rights at the current site are protected
through 2030, when its lease expires — long past the pendency of any appeal. There is
simply no pressing need to move the tower and destroy TriStar’s due process right to
appeal.

12. Nor will American Tower suffer any harm from waiting to destroy the
tower it recently secured to use for another 15 years. Cell phone service will continue
as it has for seventeen years, and American Tower will continue to enjoy the benefits
of operating the existing tower. TriStar has offered to post a bond for the only actual
costs American Tower has identified from a stay pending appeal - the cost of keeping
its lease option open for the second site (where the new tower will go if TriStar loses

on appeal) and the cost of storing steel for the new tower (even though that steel is



obviously fungible, and there is no need to store it when American Tower reports that
it is constantly putting up new towers in the area). When asked by the Court of
Common Pleas to identify any harm the County Council would suffer by pausing
moving the tower pending the appeal, the Council conceded there was none.

13. Yet despite no urgency and no harm, American Tower obtained a
construction permit for the new tower this past Thursday, May 30th, in the face of
TriStar’s supersedeas hearing set with the Court of Common Pleas. See Exhibit A,
attached hereto. Why the rush? To make the destruction of the tower a done deal, so
TriStar’s opportunity for a meaningful appeal will be eliminated along with the existing
tower.

14. As  noted, American Tower has already started the
destruction/construction work on th¢ proposed cite. See Exhibit G. American Tower
has mowed the field to allow the tower work to begin. Id. American Tower has
further moved an excavator to the proposed site to begin the destruction/construction
work on the proposed site. Id.

15. And American Tower’s own argument against supersedeas to the Court
of Common Pleas shows the contortions of their position. American Tower argued
that destruction of the tower was the status quo and that, if American Tower lost on
appeal, it could always pay to tear down the new tower and rebuild the old tower.
This'turns common sense on its head. And it is also wrong: once the carrier tenants
are settled on a new tower, there is no forcing them to return to a rebuilt original
tower. They would enjoy a right of quiet enjoyment as tenants. The carrier tenants

are not parties to this matter, so American Tower’s self-serving “offer” is not only



contorted but impossible. Moreover, American Tower does not control whether the
tower could be moved back to the Johnson property because American Tower cannot
guarantee approval to move the tower. Nor can American Tower guarantee the return
of the customers to the existing tower arrangement.

16. American Tower also argues that any damages to TriStar can be
liquidated and paid retrospectively. But American Tower itself argued at the hearing
that its relationships with these carriers represent “intangible” value. TriStar is
Amefican Tower’s competitor and has the same relationships with these carriers and
values those intangible relationships similarly. That is why TriStar sued for injunctive
relief, not money damages. And that is why destroying the tower now cannot be
liquidated and is ripe for supersedeas. It is why American Tower is so desperate to
destroy the tower before TriStar can appeal.

17. TriStar’s position on appeal is simple. It secured an easement on Ms.
Johnson’s property in Horry County that would allow it to negotiate with American
Tower or put up its own tower at the end of the current lease. As a result, the local
Horry County resident, Ms. Johnson, would share a far greater percentage of the
cellular carrier rents than American Tower ever gave her - by a factor of three or
more. TriStar relied on the plain terms of Horry County ordinances to make this
investment in Ms. Johnson and her land - TriStar invested in the property, giving the
local resident, Ms. Johnson, the chance to enjoy a far greater share of the wireless
profits, because local ordinances prevented American Tower from simply building a
new tower where two perfectly good towers already existed, then destroying one of

them, simply to make an example out of a local resident for bargaining with a



company that would give the local resident more‘ of a share of the profits. See
paragraph 25, infra. The permit that American Tower ultimately received to build a
new tower, conditioned on destruction of the existing tower, violated those county
ordinances and robbed TriStar of its due process right to rely on the law as written. It
is undisputed that American Tower did not present the required evidence under the
ordinances, and thus TriStar was never given its opportunity to show why that
evidence was flawed. This denial of due process damaged TriStar’s investment and its
future expected revenue stream from the site.

18.  The Court of Common Pleas denied supersedeas here for a single reason,
which TriStar respectfully submits was error. See Ex. B (May 31, 2013 Order). The
court reasoned that TriStar could not be harmed if the tower is destroyed immediately
because TriStar’s expected benefits from operating a tower on site were “anticipated”
- that is, expected and contingent rather than immediate. But courts cannot and do not
ignore damages simply because they are based on expected or contingent benefits.
Indeed, from lost profits damages to expectation damages, courts frequently and
universally recognize losses of benefits yet to accrue. All future benefits are contingent

on unknowns, but only one scenario here guarantees that TriStar will never realize the

benefits of its investment: destruction of the tower now, during the appeal. Denial of
supersedeas was error.

19.  The requested relief is thus straight-forward. Maintaining the status quo
harms no one. American Tower will continue to operate the same site it has operated
for seventeen years and that it recently secured for the next fifteen years. Destruction

of the tower immediately serves no end other than rendering TriStar’s appeal moot. A



bond is easily quantifiable - indeed, American Tower itself proposed a $25,000 bond.
This is a classic scenario for supersedeas, and TriStar respectfully requests a stay
pending appeal.

PROCEDURAL HISTORY

20.  This lawsuit began as an appeal from a decision by the Horry County
Council (the “Council”) allowing American Tower to build a new tower and rgquiring
that American Tower remove the fully-functioning tower it currently operates on Ms.
Johnson’s land. Appellants requested a temporary restraining order and a preliminary
injunction preventing American Tower from removing the existing cell tower and
constructing the new tower until this matter is resolved.

21.  On March 26, 2013, the Court of Common Pleas granted the temporary
restraining order and preliminary injunction. On April 26, 2013, the lower court held
a hearing on Appellants’ request for a permanent injunction. On May 21, 2013, the
lower court entered judgment against Appellants and denied their application for a
permanent injunction. Appellants timely filed a Notice of Appeal from that judgment
and moved the lower court to enter a writ of supersedeas. On May 31, 2013, the
Court of Common Pleas held a hearing and denied the supersedeas motion. See Ex. B.

22.  To preserve the status quo and prevent Appellants’ appeal from
becoming moot, Appellants ask this Court to grant a writ of supersedeas suspending
the lower court’s judgment—and any orders, rulings, or decrees leading up to or
forming the basis of that judgment that are in any way adverse to Appellants—for the
duration of Appellants’ appeal. See Rule 62(a), (c)-(d), SCRCP; see also Rules 205,

242(d)(11), SCACR.



FACTUAL BACKGROUND

23. American Tower currently operates a cell tower on Ms. Johnson’s
property under a lease that, according to its recorded interests per the County
records, runs through January 13, 2030 (the “Lease”). See American Tower’s
Memorandum of Lease Amendment, attached here as Exhibit C. In June 2010, Ms.
Johnson and TriStar entered into an easement agreement (the “Easement”) that
allows TriStar to control telecommunications activities on Ms. Johnson’s property at
the expiration of the Lease.

24.  After the Lease expires, TriStar intends to continue operating the
existing tower site on Ms. Johnson’s property. As the tower-site operator, TriStar
would provide all of the services currently provided by American Tower, but at
substantially lower cost to the wireless carriers and at greater benefit to Ms. Johnson.
The Easement gives TriStar the right to either negotiate use of the existing tower or
operate its own tower on the site once American Tower’s lease expires.

25.  After TriStar entered into its agreement with Ms. Johnson for the
Easement, American Tower went to the Council and sought approval for a permit to
build a new tower down the road from its existing, fully-functioning tower. Based
on American Tower’s own public statements, it is clear they did this to make an
example out of Ms. Johnson for doing business with TriStar and in an attempt to
serve as a “demonstration” to other local landowners who do business with TriStar.
American Tower’s CEO, James Taiclet, has publicly confirmed that the company
uses this tactic when its leases with property owners come up for renewal. In a
presentation to investment analysts last year, Mr. Taiclet said that “[t]he leverage

on our side is that we can move the tower nearby and go onto other leased land



because we own the customer contract.” See Edited Transcript AMT — American
Tower Corp at Citi Global Property CEO Conference, attached here as Exhibit D at
7. When he was asked what the costs would be of moving a tower, he said “we

would probably only do it as a demonstration.” Ex. D at 8 (emphasis added).

26.  American Tower presented its application for the new cell tower to the
Council on October 16, 2012, in the form of Resolution R-73-12 (as Exhibit E).
Appellants allege that American Tower’s presentation was misleading and designed
to induce the Council to approve the Resolution despite insufficient evidence under
the applicable ordinances. American Tower falsely represented to the Council that
the Lease expired in 2013.

27. At the public hearing on R-73-12, American Tower also told the
Council that it was not required to provide certain mandatory evidence required by
the ordinances governing construction of cell towers because, allegedly, American
Tower was only “moving” an existing tower (despite the fact that, in reality, it
asked for and received a permit under Section 13-70 of the Horry County Code).
When the County Council inquired whether the existing tower tenants were on board
with, the move (likely not wanting to disturb their interests at the existing site),
American Tower represented that they were, a fact that is clearly false in light of
American Tower’s affidavit testimony now that “[o]nce the Horry County Council
approved Resolution R-73-12 for the relocation of American Towers’ tower,
American Towers contacted these three telecomonications icarriers” and advised
them “of the relocation of the tower.” (emphasis added). See Ex. F (American

Tower’s Opposition to Supersedeas at Groseclose Aff. at § 7)).

10



28. American Tower’s plan succeeded, as the Council approved the
Resolution allowing construction of the new tower without the showing and evidence
required for a permit under Section 13-70. Relying on American Tower’s false
representations that the wireless carriers knew about and had agreed to move to the
new tower, the Council also mandated that, within 120 days of completing the new
tower, American Tower destroy the existing tower on Ms. Johnson’s property.

29.  Thus, the case on appeal is simple: TriStar made a business investment
that benefitted the local landowner by a factor of at least three based on a plain reading
of the county ordinances, which should have restricted what American Towers could
lawfully do. Based on misrepresentations to the County Council, American Towers
made a showing that expressly did not include the required evidence under the
ordinances. There is no controversy about this: under American Tower’s own
application, it declines to present the required evidence. See Ex. E. The Council
abused its discretion by failing to require American Tower to make the requifed
showing, and by allowing American Tower to take an action that is prohibited by the
ordinances. TriStar was deprived of its due process rights to contest the evidence set
forth under the required showing, and TriStar was deprived of its due process rights to
rely on county ordinances as written when making sound business decisions that
benefit local landowners.

30.  On Thursday, May 30, 2013, in an attempt to make Appellants’ appeal
moot before it begins, American Tower obtained a building permit to put up the new
tower. American Tower has already started the destruction/construction work on the

proposed cite by mowing the field to allow the tower work to begin and moving an

11



excavator to the proposed cite to begin the destruction/construction work on the
proposed cite. See Ex. G.

31.  There is a reason American Tower is in such a hurry to negate this

appeal before it is heard. That is why supersedeas is appropriate.

GOVERNING LAW

32. Where (as hefe) a judgment denies injunctive relief, the judgment is not
automatically stayed or suspended pending appeal. Rule 241(b)(8), SCACR. To
suspend the judgment pending appeal, the Appellant must move for supersedeas—
first in the Cifcuit Court, and then in the Court of Appeals (if the Circuit Court does
not grant supersedeas). Rule 241(c)(1), (d)(1)-(2), SCACR. “The purpose of a
supersedeas is to stay proceedings in the trial court, to preserve the status quo
pending the determination of the appeal, and to preserve to appellant the fruits of a
meritorious appeal where they might otherwise be lost to him.” Graham v. Graham,
301 S.C. 128, 130, 390 S.E.2d 469, 470 (Ct. App. 1990) (quoting 4A C.J.S.
Appeal & Error § 662 at 49495 (1957)) (internal quotation marks and alterations
omitted); see also Schwartz v. Schwartz, 311 S.C. 303, 304, 428 S.E.2d 748, 749
(Ct. App. 1993) (“The South Carolina Supreme Court issued a writ of supersedeas
to maintain the status quo pending appeal.”). If a court grants supersedeas, the
judgment is suspended until the appeal is complete. Rule 241(c)(4), SCACR.

33. The standard for granting supersedeas is set forth in the Rule 241,
SCACR: “In determining whether an order should issue pursuant to this Rule, the
lower court, administrative tribunal, appellate court, or judge or justice of the appellate

court should consider whether such an order is necessary to preserve jurisdiction of
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the appeal or to prevent a contested issue from becoming moot.” Rule 241(c)(2),

SCACR (emphasis added).

GROUNDS FOR SUPERSEDEAS

34. If this Court does not grant supersedeas, Appellants’ appeal will
“becom[e] moot.” Id. Because the Court’s judgment is one denying injunctive relief,
it is not subject to any automatic stay. Rule 241(b)(8), SCACR.

35.  If American Tower is allowed to continue building the new tower and
tear down the existing tower pursuant to the very County Council resolution that is
being appealed, all before the appeal is decided, Appellants’ appellate rights will be
obliterated. The wireless companies using the existing tower will be forced to
migrate to the new tower, and TriStar will lose out on the benefit of the Easement it
negotiated with Ms. Johnson in the free market. This will compromise TriStar’s
relationships, goodwill, and reputation with the carrier tenants on the existing tower.
[t will also deprive Ms. Johnson of the long-term rent and revenue share payments
for the tower site on her property. These are precisely the harms Appellants seek to
prevent in this lawsuit and on appeal.

36. In other words, once American Tower installs the new cell tower and
removes the existing one from Ms. Johnson’s property, the damage is done. This
process is already starting; American Tower received its building permit for the new
tower on Friday, May 31, 2013 - in the face of a supersedeas hearing. And it has
now moved an excavator to the site. Even if the Court of Appeals later determines
that the Council abused its discretion and that its Resolution to grant a .permit under

Section 13-70 did not comply with its own ordinances, that victory will be a hollow

13



one for Appellants. This result would compromise Appellants’ due process rights to
appellate review.

37. A stay pending appeal causes no harm to American Tower because its
interests are protected for years to come. Its Lease to continue operating the existing
tower extends until 2030. American Tower attempted to make much at the May 31,
2013 hearing out of the fact that TriStar has waived its claim that American Tower’s
lease was only good through 2015. But this is an attempt to manufacture controversy
where none e.xists. TriStar originally took that position because American Tower
failed to record its own lease renewal, allowing TriStar to negotiate with Ms. Johnson
in good faith without notice of American Tower’s lease extension. Thus TriStar -had
an ancillary argument that it was a bona fide purchasef. But when the Honorable
Judge Culbertson dissolved the T.R.O. of another County Court Judge, exposing
TriStar to immediate, irreparable harm, TriStar waived the 2015 claim to simplify its
argument for a stay pending appeal: nothing is more important to TriStar than
preserving its right to appeal a decision it believes was clear error, without the appeal
becoming moot. And so it waived - unequivocally and irrevocably - its secondary
argument about whether the lease expires in 2015 or 2030. American Tower cannot
support its nonsensical claim that the status quo means urgently tearing down a tower it
was happy and determined to use through 2030.

38. The only colorable harms American Tower could suffer from a stay
pending appeal are (1) the cost of preserving its right to lease both properties (the
existing tower site and the new tower site) until the appeal is decided and (2) the costs

of storing steel and other equipment during the appeal. TriStar has already offered to
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post a bond to cover both of these costs. American Tower itself proposed a bond of
$25,000 to allow it (implausibly and impossibly) to destroy the tower immediately,
move the carriers, then destroy the new tower and rebuild the old tower and re-
relocate the carriers, should they lose. While that plan is absurd and turns the phrase
status quo on its head, American Tower thus concedes a bond setting of $25,000 is
reasonable, which TriStar could and would post for a proper supersedeas preserving

the tower pending appeal.

s

39.  The other “harms” American Tower asserts—harm to American Tower’s
relationships with the carriers if it does not meet their purported expectation “that they
will promptly need to relocate their equipment due to relocation of the tower” and
American Tower’s “costs for materials and due diligence to build the relocated
tower”—do not pass the smell test. See Ex. F at Groseclose Aff. 4 10-14. American
Tower has never introduced any actual evidence that the carriers need to move to the
new tower site. Instead, only a few years ago, American Tower paid to extend its
rights to the existing tower site unzil 2030. American Tower’s argument that the
carriers will somehow be disappointed when they learn that they do not now “need to
relocate their equipment,” as American Tower puts it, is both unsupported and
uﬁbelievable. The “evidence” American Tower introduced was rank hearsay: self-
serving affidavits from American Tower employees describing their impression of
what carriers allegedly think and feel. And American Tower’s similarly unsupported
claims that the new site will be “better for [the carriers’] network[s]” should carry no
weight. See Ex. F (Opp. at p. 2 and Groseclose Aff. at § 13). American Tower’s

expenditures for relocating the tower have no connection with a stay pending appeal
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because American Tower has not explained why the expenditures needed to or need to
be made now or why they will not produce the same benefits to American Tower when
and if it succeeds on appeal.

40. The purpose of supersedeas is to “preserve the status quo pending
determination of the appeal.” Graham, 301 S.C. at 130, 390 S.E.2d at 470.
Preservation of the status quo is precisely what Appellants seek here. If this Court
grants the writ of supersedeas, American Tower will simply continue operating the
existing tower on Ms. Johnson’s property—as it is currently doing—through
expiration of the -Lease. American Tower will also continue receiving rent
payments from the wireless carriers. Further, the existing tower will continue to
serve the wireless carriers who currently enjoy a right to quiet enjoyment in the
tower under their lease with American Tower. See Diminich v. 2001 Enterprises,
Inc., 292 S.C. 141, 144, 355 S.E.2d 275, 277 (Ct. App. 1987) (citing Friedman
on Leases § 29.201 (2d ed. 1983)) (“It is virtually universally . . . held that a
lease implies a covenant of quiet enjoyment.”).

41.  Granting a writ of supersedeas in this case would be consistent with
South Carolina case law. Courts here have consistently held that, where
enforcement of an executable judgment would result in a change to the parties’
status quo before the appeal is complete, supersedeas is appropriate. See, e.g., S.C.
Dep’t of Revenue v. Sandalwood Social Club, 399 S.C. 267, 276-7, 731 S.E.2d
330, 335 (Ct. App. 2012) (referencing the Court of Appeals’ decision to grant
supersedeas, thereby staying the lower court’s decision to suspend appellant’s on-

premises beer-and-wine permit); Berry v. lanuario, 281 S.C. 21, 21 314 S.E.2d
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308, 308 (1983) (granting supersedeas in a family-law dispute “to prevent the appeal
from becoming moot” where the lower court’s order was not subject to an automatic
stay and, if executed, would have changed the familial relationships at issue on
appeal).

42.  The same is true here. If American Tower is allowed to act on this
Court’s judgment, the parties’ status quo will shift drastically. American Tower will
tear down the tower on Ms. Johnson’s property and will build a new tower on a
different landowner’s property across the street. The wireless carriers currently using
the existing tower will be forced to migrate to the new tower. This will cause
precisely the harms that Appellants are seeking to prevent on appeal, and Appellants’

appeal thus will “becom[e] moot.” Rule 241(c)(2), SCACR.

CONCLUSION

43, For the reasons above, Appellants respectfully request that the Court
grant a writ of supersedeas and suspend for the pendency of appeal the matters decided
in the Court’s judgment of May 21, 2013 and in any orders, rulings, or decrees
leading up to or forming the basis of that judgment that are in any way adverse to

Appellants.
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Hand Delivered
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RE:  TriStar Investors, Inc., Minerva Realty, LLC, and Angeline Johnson v. The
Horry County Council, and American Tower Corporation
Civil Action No. 2012-CP-26-08652
Our File No. 39776/01501

Dear Ms. Kitchings:

Enclosed please find an original and seven copies of a Petition for Supersedeas Relief with
Request for Expedited Decision in the above-referenced matter. Please file the original and
return a clocked-in copy to me via our courier. Should you have any questions, please do not

hesitate to contact me.

By copy of this letter, I am hereby serving opposing counsel.

Very truly yours,
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cc:  Emma Ruth Brittain, Esquire @ -~ 8 20\3
David C. Slough, Esquire \
Thomas C. Brittain, Esquire , 6‘
A. Preston Brittain, Esquire %QQQ““’

Jonathan L. Yates, Esquire
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;EncloSed please find an original and one copy of a Notice of Appeal in the above-referenced
‘matter. Please file the original and return a clocked-in copy to me-via our courier, Should:

'you have any questions, please do not hesitate to contact me.
‘By copy of this letter, I am hereby serving opposing counsel.

Very truly yours,

Michael J. Anzélmo %E %?'ém g?’ % %J ?‘% '

MIA:jlee S WAy 4% 200

. ‘Enclosures A .
cc: B Ruth Brittain, Esqui - ) 0
cc mma Ruth Brittain, Bsquire 8@ Si}ﬂﬁm AgggJS

David C. Slough, Esquire .
Thomas C. Brittain, Esquire
A. Preston Brittain, Esquire
Jonathan L. Yates, Esquire

" With offices in the District of Columbia, Florida, Georgia, Massachusetts, North Carolina, South Carolina, Temiessee and Wesi Virginia



" THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin I, Culbertson, Circuit Court Judge

Case No. 2012-CP-26-8652

. TriStar Investors, Inc., Minerva Realty, LLC, and

"Angeline Johnson, ..........ooveenes et Appellants,
' " V.
The Hoxry County Council and American Towers,
LLC ................................................................ Respondents.
NOTICE OF APPEAL

Pursuant to Rule 203 of the South Carolina Appellate Court Rules, Appellants

.TriStar Investors, Inc., Minerva Realty, LLC, and Angeline Johnson (“Appellants™)

appeal the order of the Homorable Benjamin H. Culbertson entering final judgment

order on May 22, 2013.. Appellants have attached a copy of the order on appeal to this

~ Notice of 'Appeal.

Signature Page Follows} .
{Signature Pag } ‘5’w 3 53/5?%
6d 2013

:\}.’;,J LTS H DT AQ;‘ES&?S

: agamst Appellants filed on May 21, 2013, Appellants received notice of the s1gned '



NELSON MULLINS RILEY & SCARBOROUGH LLP

Susan PrviacBonald |
SC Bar No. 007943

B-Mail: susan.macdonald@nelsonmullins.com
J. Christopher Clark ‘
SC Bar No. 68434

- B-Mail: chris.clark@nelsonmullﬁs.com
3751 Robert M. Grissom Parkway / Suite 300
Post Office Box 3939 (29578-3939)
Myztle Beach, South Carolina 29577-3165
843.448.3500

— Michael J. Anzelmb
SC Bar No. 72933

B-Mail: michael.anzelmo@nelsonmullins.com
1320 Main Street / 17th Floor

"Post Office Box 11070 (29211-1070)
Columbia, South Carolina 29201
803.799.2000

Attorneys for TriSfar Investors, Inc., Minerva Realty,
LLC, and Angeline Johnson

Columbia, South Catolina

May 22, 2013



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
.COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT
) .
TRISTAR INVESTORS, INC., )  Civil Action No. 2012-CP-26-8652
MINERVA REALTY, LLC, and ) ,
ANGELINE JOHNSON, ) =
: Plaintiffs, ) % S
) e
V. ) ;?%C: N
o ) ORDER ENTERING FINAE
THE HORRY COUNTY COUNCIL,and ~ ) JUDGMENT AGAINST PLAHNTIFES
AMERICAN TOWERS, LLC, ) =5
Defendants, ) —eg o
';cg' (e

_ This matter comes befc;l'e the Court upon hearing 6f the merits of the case filed by Triétar
Investors, Inc, (“TriStar”), Minerva Realty, LLC (“Minerva™), a wholly owned éubsidiary o'f
TriStar (TriStar and Minerva may be referred to collectively as “TriStar/Minewa”),' and
Ang.clinc Johnson (“Jc')hnson”) (TriSter, Minerva, and Johnson may be collectively referred to as
“Plaintiffs”) appealing Resolution No. R-73-12 adopted by the Horry (.Iounty 'Council (the
“Horry County Council®). A hearing was held before me on April 26, 2013 in which arguments
were presented by counsel for all parties in this matter.

Plaintiffs are represented by Susan MacDonald, Esquire, with Nelson, Mullins, Riley and
Scarborough, and Morgén Martin, Esquire, with the Law Offices of L. Morgan Martin, P.A.
Defendant Horry County ig represented by E-",ml_na Ruth Brittain with Thomas & Brittain, P.A,
Defendant American T'oweré, LLC is represented by Tommy Brittain; Esquire, with Thg Brittain .

Law Firm, P.A,; David Slough, Esquire, with Nexsen Pruet, LL.C; and Jonathan Yates, Bsquiré,

. with Hellman, Yates & Tisdale, P.A, The issues have been heard and this decision is hereby

rendered.

FINDINGS OF FACT

H

~
(W)
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" Defendant Alr;erican Towers, LLC, f/k/a American Towers, Inc. (“A;nerican Towers™)
operates a communications tower at the property located at the corner of liﬁggins Road and
Route 9, Myrtle Beach, South Carolina 29572, |

I, On or about August 31, 2012, American Towers. filed an application with
suppoiting materials with Horry Cou'nt)‘/’s'Planning & Zoning Depart-ment, seeking to relocate
American Towers’ existing tower to a nearby property located at 215 Hilggins Road, Loris,
South Carolina. ‘ - ‘

2. On.October 16, 2012, the Horry County Council 'h'eld a publié hearing to vote-on
the matter, A representative for Defendant Amcriéan Towers appeared at thét meeting and made

i

a presentation. A representative for Plaintiffs also appeared at that meeting and made a

_ presentation.

3. On October 16, 2012, the Horry C.ounty'Cbuncil unanimously approved
Resolition No. R-73-12 authorizing Defendant American Towers to relocate. its existing

communications tower to a nearby property. Horry County Council amended Resolution R-73-12

. fo include a requirement that Defendant American Towers remove the existing fower within 120 -

days of final inspection and _abproval of the new tower. (All further references to R-73-12 by the
Court herein include the-amendment),
4, Plaintiffs initiated this action on November 8, 2012, by filing their Summons and

Complaint.in the Horry County Court of Common Pleas, All parties consented to the hearing of

 this 1ﬁat_ter by the undersigned in the Georgetown County Courthouse, Georgetown, South

" Carolina, with no objection as to the hearing venue.

CONCLUSIONS OF LAW

2/%0



1 This Court’s scope of review in this matter is limited. “As concedea by Plaintiffs,
the decision of the Horry County Council must be affirmed unless arbifrary, unreasonable, an
abuse ofd iscre'tion», or in excess 6f lawfully delegated power. As also conceded by Plaintiffs, the
evidence in this case is limited to the record before thé Horry County Council. See Gay v. City of
Beaufort, 364 S.C. 252; 254, 612 S.E.3d 467 (Ct. App. 2005)(City council decision should'not be
disturbed unless decision is arbitrary, unreasonable, or obi/ious éBlnse,of‘discretion)_; McSherry v.

Spartanburg County Council, 371 S.C. 586, 589; 641 S.E.2d 431 (2007) (in reviewing the

discretionary decision of a legislative body, our (;011113 are loath to substitute theirjudgment fgr
that of elected represeniati\'es’.’) (citation omitted).

2. The Court has reviewed the record before it and concludes that Horry County
Cduncil’s unanimous decision enacting R-73-12, was based on a thorough documented review
and recofd p;rcpared by the Horry County Planning and Zoning Department; accordingly, 1 find
that the relief requested by Plaintiffs is not Warranted,Awhich finding is furtheAr‘supported by tbe _
.- reasons set forth below.- |

3. In approving Resolution No. R-73-12, Horry Council County -did not act
arbitrarily, u'nreaso_nably, iq an abuse of its discretion, or In excess of lawfully delegated power.
American Towers’ application did not seek.to operate multiple towers but fo relocate its existing
tower. The récord, including Defendant TriStar’s apblication and Horry County Council’s
amendnient fo the Reéolution requiring demolition of the existing tower within 120 days of ﬁnal.
inspection and approval of the new tower, clearly establishes that American Towcrsf ne—w tower
: approved By Horry County Council Resolution No. R-73-12 is a re-location rather than a co-

i location,

3/W



4, The Court further finds that approval of the tower as a relocation is within the
lawt;ully delégated power of Horry County Council, and, based on the trecord before the Court, is
neither arbitrary or capricious nor an-abuse of discretion. The Court finds the resirictive reading
urged by Plaintiffs is not supported by the language of the County’s zoning ordinance

THEREFORE; IT IS BEREBY ORDERED, ADJUDGED AND DECREED:

1 The, dec.isl.on of the Horry County Council is passing Resolution No. R—73-l'2' is
hereBy afﬁrmed. This appeal of Resolution Horry County Council No, R-73-12 is denied. Final

judgment is entered in this case against Plaintiffs TriStar Investors, Inc., Minerva Reélt);, LLC,

and Angeline Johnson and in favor of Defendants the Horr_y County Council and American

- Towers, LLC.

2. The Teinporary Restraining Order and Preliminary Injunction entered in this case
are void and no longer in effect. Paragraphs |-3 of the Order Grantiﬁg Temporary Restraining
Order And Preliminary Injunction And Reforming Caption are hereby vacated and declared nuil

and void,,

3. Defendants and their subsidiaries, sister or parent companies, afﬁliatesv, and:

. agents may take action in reliance upon Hotry County Council Resolution No. R-73-12.

4, Horey County Council Resolution No, R-73-12 is no longer stayed.
5, Defendants and their subsidiaries, sister or parent companies, affiliates, and

agents may issue or accept any building permit or other administrative or regulatory permit or

t application related to Horry County Council Resolution No. R-73-12 or the new tower.

6. This case is dismissed with prejudice.

7. This Order shall be a final order.

e



. AND IT IS SO ORDERED.
)

The Honorable Benjamin H. Culbertson
Fifteenth Judicial Circuit '

ot

This %( day of May, 2013




 THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
' Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge ‘

Case No. 2012-CP-26-8652

Tristar Trivestors, Inc., Minerva Realty, LLC and Appellant,

Angeling JORTSOM, +..\vevevrvrvneerinnihinninnerisiinieres i
V.
The Horry County Council and American Towers, Respondent.
LLC, .o e P e '
PROOF OF SERVICE

1, the .unders'igned Paralegal of the law offices of Nelson Mullins Riley & Scarborough

. LLP, aftorneys for Tristar Investors, Inc., Minerva Realty, LLC and Angeline Johnson,

do hereby certify that I have served all counsel in this action with a copy of the
pleading(s) hereinbelow specified by mailing a copy of the same by United States Mail,

postage prei)aid, to the following addréss(es):

Pleadings: Notice of Appeal , g
| DU WD)
Counsel Served: _ =S

Emma Ruth Brittain, Esquire MAY 474 2013

Thomas & Brittain, P.A. -

P.O. Box 1290 gb Gourt @7 ABORalS

Myrtle Beach, SC 29578
Attorney for Respondent The Horry County Councﬂ



May 22, 2013

David C, Slough, Esquire

Nexsen Pruet, LL.C

1101 Johnson Avenue, Suite 300

Myrtle Beach, SC 29577

Attorneys for Respondent American Tower, LLC

' Thomas C. Brittain, Esquire

A. Preston Brittain, Esquire

The Brittain Law Firm, P.A.

4614 Oleander Drive

Myrtle Beach, SC 29577

Attorneys for Respondent American Tower, LLC

Jonathan L. Yates, Esquire

Hellman Yates & Tisdale, PA

145 King Street, Suite 102

Charleston, SC 29401 _
Attorneys for Respondent American Tower, LLC




permit NO. COMM-5-13-29315

Permit Type: Commercial Permit

Ii y CE) Work Classification: Cell Tower
ANTE “*“"!:y For Inspections call : - - - 56- '
) Conmitied o e | 843-915-5090 / 205-5090 / 756-2121
i Projéct Address Parce) Number/Project .
312 HUGGINS Road AMERICAN TOWER #278053-HUGGINS RD
- . 0380001020
Loris, SC 29569 : Lot: Block: District: 300
Owner Information © Address ' Phone Cell
BRENDA G HUGGINS 215 HUGGINS Road
: LORIS SC 29569-
Mobile Home Owner Info Address Phone Cell
Contractor(s} _Phone " Cell Phone . Contractor Type
SKYTEL CONTR!)CTORS INC 7708883264 General

INe use OT e Duliding(s) ana/or iand as Shown above conforms 10 {ne requirments of tne Zoning Orginance of Horry Gounty. 1his is
subject to the following conditions, restrictions and limitations:
Mobile homes have 15 days frm passed inspection to have their underpinning installed & inspected.

Front Setback: 0 Left Setback: 0 Zone: FA , Description of Work: CELL TOWER
: (REF.P#29317 & P#29316 - MOVED
Rear Setback: | 0 Right Setback: 0 Flood Zone: X ) ’
Total sq Feet :0 Heated Sq Feet: 0 Garage Sq Feet: Stories:0 Units: 1
Fireplaces: 0 Unheated Sq Feet: 0 Carport Sq Feet: - Connection:N/A Value:266,800.00
INSPECTED EOR: I IVR P I IVR. P i
TEMPORARY SERVICE 205 D ) D CERTIFICATE OF OCCUPANCY 999 D D
h FOUNDATION 110 l"_‘] ,:] SETBACKS 195 D D
POST FOUNDATIO'r'\J 245 - D D TILE SIZE 240 D D
'PILASTER ' 105 D [:] - SWIMMING POOL, 165 D D
SLAB PLUMBING 405 E] D ’ WINDOW / DOOR FLASHING 145 D |:|
SLAB/POLYWIRE ‘. 135 [__‘] D BRICK FLASHING 140 L__] D
ROUGH PLUMBING, 410 D D SIGN . 600 D D
NAILING 130 D [___] MOBILE HOME 505 D D
FRAMING 120 D D MOBILE HOME UNDERPINNING 510 - D . D
- © E/CERT . 1 1 ] ZONING ) L A
ROUGH ELECTRICAL 210 PARKING 175
! O O O O
ROUGH MECHANICAL 305 D D . LANDSCAPING 180 D D EXHIBIT
ROUGH FIRE INSPECTION 705 D [:] BOND BEAM 115 [:] [:]
INSULATION 125 D L__] .METER SERVICE . .- 215 D D A
FINAL INSPECTION i 199 E] D CHANGE OF SERVICE 220 D D
FINAL FIRE INSPECTION 799 [:] D n

Q-

Issued By: Horry County, SC




HORRY COUNTY CODE ENFORCEMENT DIVISION
1301 2ND AVENUE, SUITE 1D09
CONWAY, SOUTH CAROLINA 29526
(843) 915-5090/ 205-5090 / 756-2121/ IVR #
FAX#: (843) 915-6090

OFFICE HOURS
8 a.m, UNTIL'S p.m. /Monday Friday (Closed Hohdays)

CALLING F(i)R AN INSPECTION:

Name o{n the permit and the permit number must be given.

1
2 Good dr’lvmg directions.
3. Owner or contractor must do all calling. DO NOT let your subcontractors call for inspections.
4 Coordiate all inspections, especially in subdivisions where a contractor has more than one house under construction.
5 Call as soon as you are ready for an inspection. Inspections called in before 4:30 will be performed the next working .
day. '
STAGES IN WHICH TO CALL:

w

w

Before you pour any concrete, call for an inspection. At this time you must have your property line marked and
aline from the foundation to the proper ty line, showing your SETBACKS,

After settmg your temporary service.

Post foqndatlon if required (prior to any construction).

Rough in: Framing, electrical, plumbing, heating and air must be roughed in (We check them all at one time
when pc’>ssnble) before insulation. Commercial & multifamily buildings must have fire mspecnons at this time.
After msu]atmg :

Final: A:t this time a power sticker is issued, if everything is to code. You must have a sewer sticker or a final
septic permit. Building must be complete and ready to move in, except power. In most subdivisions, you must
have your driveways complete. Commercial and multifamily buildings must have final fire inspection and
planning and zoning approvals (certificates) before call for a CO. They must also have their parking -

and landscaping complete.

Ceitificate of Occupancy: Issued only on new construction! After the power is turned on and everything

has beeh completed, then make sure everything works and is safe.

If you h’ave any questions, please call the office. Ifan inspector is not in, we will be glad to have one call as soon
as possnb]e

When we make an inspection, we sign the permit card leave a ticket, and if a power sticker is required, we leave it
on the meter hub. :

l
THIS PERMIT ALONG WITH AN APPROVED SET OF PLANS AND YOUR SUBCONTRACTORS ROSTER
CARD MUST BE DISPLAYED AT THE ADDRESS ON THE PERMIT DURING THE ENTIRE PERIOD OF

CONST RUCTION

THE PERMITJ IS GOOD FOR AS LONG AS YOU ARE WORKING. JUST SO YOU DO NOT STOP FOR A
PERIOD OF SIX MONTHS (YOU MUST HAVE AN INSPECTION WITHIN EVERY SIX MONTHS FOR THE
PERMIT TO STAY VALID). IT MAY BE REVOKED OR SUSPENDED FOR ANY CODE OR ZONING
VIOLATIONS;OF ANY REGULATIONS IN EFFECT BY ORDINANCE OR OTHERWISE.

)
BUILDING PERMITS ARE NONREFUNDABLE OR TRANSFERABLE.

This Certificate is subject [o cancelfation if any misrepresentations have been made or if any changes are made which violate any zoning ordinance provisions.



OWNER

HORRY COUNTY
CODE ENFORCEMENT
ROSTER CARD

PERMIT # &%3 55

TRADE

COWTRATTOR

3

SG STATE
LICENSE

GCOUNTY
BUSINESS
LICENSE

PHONE #

INSPECTOR |.

PLUMBER

ELECTRICIAN

HEATING &

!
SIRING

AC
INSULATION

ROQFER

FLOORIMNG

MASON

DRY WALL

CARPENTER

WALLPAPER!

PAINTER

MOBILE HOME SETUP

PO0L

SIGN

" |FIRE SPRINKLER *

FIRE ALARM

LANDSCAPING

HOME MOVER

PILE DRIVING

DOCK/SEA WALL

INTERIOR RENOVATION

|FOUNDATION/SLAB

PEST CONTROL

INTERIOR TRIM

HOMERBUILDER

GEMERAL CONTRACTOR

MECHANICAL CONTRACTOR

OTHER |

SIGNATURE

PRINTED NA';ME

;
|

}

DATE

PHONE NUMBER

THIS FO!:?M MUST BE COMPLETED AND REMAIN WITH PERMIT CARD TO BE PiCKED UP BY THE INSPECTOR AT FINAL/GO.







EXHIBIT

FORM 4
!
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF HORRY '
IN THE COURT OF COMMON PLEAS " CASE NO. 2012-CP-26-8652
Tristar Investors, Inc., ef al, The Horry County Council, e/ al.
PLAINTIFF(S) . DEFENDANT(S)
. A _ Attorney for : [_] Plaintiff ] Defendant
Submitted by: Benjamin H. Culbertson, Presiding Judge ' . or
: [[] Self-Represented Litigant
DISPOSITION TYPE (CHECK ONE)
| JURY VERDICT. This action came before the court for a frial by jury. The issues
have been tried and a verdict rendered.
M DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [/ See Page 2 for additional information.
| ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [ ] Ruile 41(a),
SCRCP.(Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [ ] Other
| ~ ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [_] Bankruptcy;

[[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [_] Reversed; [ ] Remanded; [_] Other
NOTE: ATTORNEYS ARE RESPONSIBLE TOR NOTIFYING LOWER COURT, TRIBUNAL, OR°
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
ITIS O}RDERED AND ADJUDGED: [ ] See attached order (formal order to follow) | Statement of Judgment
by the C‘Tourt:

I

| . : , .
| Plaintiffs’ Motion for Supersedeas is DENIED.

O

" ORDER INFORMATION

This order M ends ] does not end the case.
Additional Information for the Clerk :

. INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment mformatlon, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) . (List amount(s) below)
N/lA N/A $ N/A
v

If applicable, describe the property, including tax map information and address, referenced in the order:

The Judgmcnt information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or addltlonal taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

" . 2148 : May 31, 2013
Benjamin H. Culbertson, Circuit Court Judge : Judge Code Date
i , :




:!
3
!
l
l
l

i
! . " For Clerk of Court Office Use Only
|

This judgment was entered on the dayof . ,20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of ,20 _to attorneys of record or

to parties (when appearing pro se) as follows:
o

|
Susan P. MacDonald Emma Ruth Brittain -
L. Morgan Martin . Thomas C. Brittain
Jonathan Yates
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
. ' . M R
CLERK OF COURT
t .
Court :Reporter: Henry Young
|

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1l . : :

|
This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

|

The pIa?intiff seeks an Order of Supersedeas staying enforcement of this court’s order affirming the
decision of the Horry County Council allowing the defendant American Tower Corporation to move a
telecommunications tower. The telecommunications tower is owned bythe defendant American Tower
Corporation.  The plaintiff Angeline Johnson is the owner of the property on which the
telecommunications tower is located. The plaintiff Tristar Investors, Inc. owns a perpetual easement to

the property.

The plaintiffs’ rights as property owner and easement owner will be unaffected pending the appeal of
this case, regardless of whether their motion for supersedeas is granted or denied. They seek an order
of supersedeas to stay the removal of the telecommunications tower pending the appeal of this case in
order to protect Tristar Investors, Inc.’s investment for the “anticipated” future use of the subject

propert;y.
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. Lease; Land Leage Agreement, between Lessor, or its

.Prepared by and Return to:

American Tower
10 Presidential Way
Wobum, MA 01801

Attn: Land Management/Rachel Carlino, Esq.l
ATC Site #85552

MEMORANDUM OF LEASE

This MEMORANDUM OF LEASE ("Mernorandnm") is entered into on the ICY"O day of
. Maxwin, 2008 by and batween Angeline D, Johnson (herein

after referred to as “Lessur™), and American

' Tower, LP, a Delaware limited partnership (hereinafler referred to as “Lessee™),

'

predecessor in interest, and Lessee, or its

i predecessor in Interest, entered into on January 14, 1995, ag amended (the “Agreement”)

Extended Terma: Lessee has the option to further extend the term of the Agreement for each of
three (3) successive five (5) year terms.

Final Expiration Date, if all Extended Terms are exerciged: January 13, 2030;

Leased Premises: As described in Exhibit “A,” uttached hereto, together with any access and

uilt survey at Lessea's option depicting the
Premises, access and utilities easements and if applicable, Buy wire and guy anchor easements. :
1

; Incorporation: The terms and conditions of the Agreement, as zuhended, are hereby incorparated
into this Memorandum.

1

Effect: This Memorandum is not a complete summ

ary of the terms and conditions'conmined in
randurn should

not be used in interpreting the Agreement

EXHIBIT

c

t#- “]“U“)“89884 DEED BK: 3478 PG: 2953 DOCTYPE : 010 09/02/2010 at
en s 2 ! . .



Instrumentt: 2010000089884, DEED BK:

Defendant 0677
3478 PG: 2954 DOCTYPE: 010 09/02/2010 at

08:10:18 AM, 3 OF 6 BALLERY V. SKIPPER, HORRY COUNTY, SC REGISTRAR OF DEEDS
$10:1¢

control.

i provisions. Inthe event of a conflict belween this Memorandum and the Agreement, the Agreement will

ISIGNATURE PAGE FOLLOWS)
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j
d Defendant 0678

Instrument
08:10: 189 AM,

: 010 09/02/2010 at
2010000089884, DEED BK: 3478 PG!: 2955 DOCTYPE:
" 4 OF 6 BALLERY V. SKIPPER, HORRY COUNTY, SC REGISTRAR OF DEEDS

0

IN WITNESS WHEREOF, Lessor and Lessee have each executed this Memorandim as of the
day first above wrilten.

i
|
4’
|
1

| LESSOR:

} Angeline D, Johnson ) ~ WITNESSES:

|

|

By: An D, John
nsy e T o ot Name, T (1 A_Adaros

l
l
|
!
i
g - ACKNOWLEDGMENT
|
!
2
!
!

State of ) )

County of _ Hocﬂ\‘ ) )

On 2-\\°x\og , hefore me, _\D0ndo Q:L.\.e WDis

 personally appeared %\e.\x st D Dohneon : , who provnde lo me

!on the basis-of satisfaclory cvidence to be (he person(s) whose name(s) is/are subscnbcd to the within
: instrument and acknowledged to me that he/she/they executed the same in hig/her/their authorizcd

: capaelty(ies), and that by his/het/their signature(s) on the instrument the person(s), or the enmy upon
x behalf of which the person(s) acted, executed the instrument,

‘ 1 certify under PENALTY OF PERJURY under the laws of the Stale that the foregoing paragraph is true
{and correct,

| Witness my hand and official seal.

oy

L

;Signulure\_ Q\_o.'.-go b‘&m {Seal)
{ Print Name: ondae .Lawis

, 1M commission expires: 1\ iy

2
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! Defendant 0679

Instrument#: 2010000089884 DEED BK: 3478 PG: 2956 DOCTYPE: 010 09/02/2010 at
08:10: 18 AM, 5 OF 6 BALLERY V. SKIPPER, HORRY COUNTY, SC REGISTRAR OF DEEDS

I
; : {
|
l’,ESSEE: ‘ WITNESSES:

|
American Tower, LP,

a Delaware Jimited pajtnership
: é ’ ) s
By: Jason DHirscll - . ignatlure f
lts: Vice Ppésident, Land Management Print Name: /U ! ‘L’/\ S‘h/m
|
LESSEE’
i ) ACKNOWLEDGMENT

t

State of Massuchuselts
County of Mjddlescx Z

3) o/va LA
On { ___, before me, oL

personally appeared Joson D. Hirsch, who provide to me on the basis of satisfactory evidence to be the
person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/shefthey exccuted the same in his/her/their suthorized capacity(ies), and that by his/her/their
sxgnalurc(s) on the instrument the pmon(s), or the entity upon behalf of which the person(s) acted,
exccuted the instrument.

cemfy under PENALTY OP PERJURY under the lnws of the Statc that the foregmng paragmph istrue
and correct,

.(Seal)
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EXHIBIT A

This Exhibit A May be Replaced by an As-Built Survey at Lessee's Option depicting the Premises,

Access and Utilities Easements

LEASED PREMISES
10,000 square feet including but not limited to the following:

All snd aingular, that certain plece, parcel or lot of land eitpaie
in Green Sea Township, County of Horry, and State of South Carolina
containing 6.77 acres, and more particularly daacribed as follows:

Beginning at n mtske on the South side of S. C. Highway #9, at
8. C. Highway #722, thence running S W 481,65' to a atake, thence running
N W 446.44' to & ntakas, thance B E 644,18' to a atake, thence running
8 B 603,38' to the beginning corner. :

This being & portion of the 138.9 acra traot of land conveyed to
Louise D, Strickland by Archie R. Johnson by deed’ conveying an undivided
one-half (%) interest by deed dated Novembar 13, 1972 and recorded in
‘Dead Hook 4B0 at psge 544 in the racords for Horry County, An undivided
one-half (k) luterest was conveyed to Louise D. Strickland by Archie E.
Johmson by deed dated January 2, 1984 and recorded in Deed Book 843 at
pagy 299 in the records for Borry County.

This ie' & portion of tre 138.9 acre tract of land conveyad to
Archie E. Johunson by Ben Leigh Rickman by deed dated October 20, 1972

:ml recoxded in Deed Book 479 at page 369 in the rscords for Rotry
ounty. ’

ACCESS AND UTILITY EASEMENT LEGAL DESCRIPTION

Access runs from the Premises to the public right of way.
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CORPORATE PARTICIPANTS

JimTaiclet Amen:‘can Tower Corporation - CEO

 CONFERENCE CALL PARTICIPANTS

Michael Bilerman Citi- Analyst
Mike Rollins Citi- Analyst

| .
;

PRESENTATION

Michael Bilerman - Citi - Analyst

Welcome to the 9.30 session, day two of Citi's Global Property CEO Conference.We're extraordinarily pleased to have with us American Tower. I'm
Michael Bllermari and walking beside me is Mike Rollins, our telecom analyst. When you have to look at American Tower, we've got to be able to
da it Jointly, given the fact they're a REIT, but in a business that REIT investors are not as familiar with, So, Jim, why don't | turn it over to you and —
for some opening comments,and the Mike and Mike will handle the questions.

‘

' ~

]
Jim Taiclet- American Tower Corporation - CEO

Thanks, gentlemén. Back in the early 1990s, a media entrepreneur named Steve Dodge rolled up a number of radio stations based on some new,
at the time, FCC r;uling that he was taking advantage of, Steve's one of the finest entrepreneurs I've ever met and founded three companies along
the way. A lot of his running the radio business and before selling It later to CBS, Steve recognized the value of the radio towers that were within
the Company.Thé towers that were being used really for a single purpose, which is to broadcast radio signals for listeners.

! .

i
Steve re_cognized that there was some pretiy valuable real estate there and he was also looking ahead to the next change that the FCC was going
to be undertaking, and that was to expand the number of cellular licensees in the mid-1990s from only two per region to upwards of six or seven
per region through something called the PCS option. And that was a spectrum, which for the first time auctionad in the United States to bidders

who would then build out wireless networks.

So Steve in advar’me of this used the radio business to create a subsidiary within it to buy and build towers really for the purpose of this.upcoming:

wireless mobile communications kind of revolution.
} .
|

5o then when American Radio sold to CBS in 1998, what they didwas retain the towers, created a new entity called American Tower outof American
Radio, spun it out an IPO In 1998 and at the time, the organization had 13,000 sites and IPOS for about $20 a share.

fFrom its inceptlon Inside American'Radio, American Tower has always been a real estate company.it's made up of permanent structures on owned
or leased land. The tower itself and the ground space beneath it are then leased to tenants such as AT&T or Verizon or MTN In Afiica, or (inaudible)
in India. For long-tetm, usually 10-year initial terms and 5-year renewals with annual escalators all along the way.Characteristically and very familiar

to everybody in this room,

So,while Americén Tower has been areal estate Company all along, we just formally adopted the REIT organizational structure for the corporation
on January 1st, 2012.We had a tax shield that was provided by legacy NOLs from the orginal Company. They're now winding down, there's about
$1 billion left on ;those today. That was one of the motivations of the timing frankly. And as a REIT, what we plan to do Is perpetuate our existing
tax efficiency. We are Introducing a recurring dividend and we're going to continue to grow the business along the way.

In addition to the real estate characteristics of American Tower's business, ) think the most exciting aspect of what we do and what we're involved
in Is the growth prospects that are driven by mobile technology. | mean how many people have just switched let's say in the last year from a
Blackberry to an iPhone or an Android? Anybody in the room make the switch by a lot of your family members?

|
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Well, back when ilou had the Blackberry, your average network utilization, excuse the terminology for just a second, is 120 megabits a month.
That's kind of what you use with a device like that. When you switched to the Android or the IPhone ar a similar type of touch screen phone, you
endup using about 500 of these megabitsa month. See, basically without even probably knowing it,you've multiplied your burden on the network
by 4X with that upgrade.There are alotof people doing things like that,

But what's probably also something you don't really recognize is that most people in America don't have smartphones yet. About two-thirds of
them still have b§slc, what's catled feature phones that are just for voicing and texting and not much else. Those people only use 5 megabits a
month. So If you ‘could go up the ladder and you think about well, what about when those 5-megablt per month people switch to the basic
smartphone and 'go to 120 megabits and then they go to the touch screen and go to 500 megabits you can imagine what the burden on the
networks is goingrto be and what it has been.

That migration re,:quires your cell phone Company, and all the others frankly, to add equipment, to add new sites, and that increases our lease
revenue and that's what's driven our growth over the last few years and it's going to drive our growth over the next few years.

Soour Company" s mission in that context has been to convert previously single use, carrler owned, phone company owned towers into commercially
leased real estate by a professional management company, in our case, American Tower, That's our mission, to take single use, owned assets that
were non~perform|ng frankly,and turning them into performing commercial leasing assets. That's our mission.

We pioneered thls transition in the US in the late 1990s when we went from Amerlcan Radio to American Tower.We're the domestic leasing leader
in the businessin the US today based on revenues and AFFO.Frankly the business in our view is based on plain common sense.It provides multiple
benefits, one ofwhuch is the least multi-use site is much more economically efficlent for carlers, especially when there's more than two. It enables
them to pursue large technology deployments, So their CapEx commitment can be used much more efficiently and get service to many more
people using the multl -use towers in a lease mode.
I

The second advaritage to our business model that's just, agaln, It boasts plain common sense,is that by using existing structures that a carrier used
to goon and depiloy, we can seed that deployment by a factor of 3 or 4 times, So, while it might take six months to bulld a tower in a favorable
zoning environment, it will probably only take you 30 days to 45 days to get on our tower if it's already there. So it speeds the market advantage
for our carriers. Apd then that allows new services to be provided more quickly to consumers and accelerate our ability to provide more people
with the kind of rlrandsets that we've talking about, So our International strategy is then to determine other markets that have these favorable
characteristics thalt the US has, And then capitalize on this transitian that we can often drive from the single owned tower to the multiple use lease

tower. i

' .
All of our international markets are in earlier phases of technology deployment. 50 we think we have a longer runway of growth and a faster growth
ratein just about 9" of these countries that we operate in, which Is now nine plus the US.So we expect even higher growth rates for a longer period
of time than we are going to get domestically.

5o, when you take our nearly 50,000 communication sites in the US and around the world, these generate substantial cash flow based on allthe
technological mﬂuences that we've talked about. Our 2012 AFFO guidance is 51.17 billion at the midpolnt.That's going to enable us to continue
a robust capital allocanon pragram.The first call on that's going the required REIT dividend. We're going to then continue our growth CapEx and
our acquisition planmng and if we have extra cash, as Mike as seen over the years, we'll return that to our shareholders as well.

So to kind of step,'down the ladder very quickly before we go to the questions from Mike and Mike here, we do plan to pay out 100% of our US
taxable income, That's our financial policy. This year we expect that to be $0.80 to $0.90 per share.If you roli it all up, that's almost $400 million
distribution this y'jear.That’,s less than 30% of our AFFO though. So we have upside we think in the dividend over time.

Secondly, our budgeled revenue generating construction projects, so that's building towers and similar systems in existing markets with existing
customers. That's golng to call about $500 million in our budget this year, That will include a couple of thousand new sites that we're going to
build. And that will leave about $300 million plus before any additional Jeverage that we might take on for acquisition and/or potential share
repurchase,

; .
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So,we've gota !ot of cash flow, we've got an allocation plan that Tom Bartlett, the CFO,and | really work hard to optimize on your biehalf.

So to quickly summarize, American Tower's been a leader in the commercial real estate industry in the communications segment since the mid-1990s.
We formally affected our restructure at the beginning of this year and initiated the recurring dividend for the first time. We're going to continue .
to utilize our Iarge NOLs and very large depreciation and foreign earnings tax y|e|d to pursue our growth strategy So,we're going to be able to do.
both provide the yield and offer the growth.

l

And what | really do Jike about the business is a combined just ability of a real estate model with the growth capital of technology. And not only
in the US, but really globally. We're the only ones that can pursue that.

We're going to r'etaln a strong balance sheet <o that we can support our asset acquisition initiatives to bolster that strong organic growth. And just
as afinal word, we ‘djust like you to think of American Tower as a growth plus yield Company and be happy to take on the questions that you guys
have. Thank you. .

i -
QUEST80N55AND ANSWERS
Mu:haeIBlletman Citi- Analyst

Thank you for that Jim.I'm curious, you've obviously spent a lot of time with tower telecom lnvestors over the years and have started meeting
with a lot of REIT investors, given the conversion. And I'm Just curlous, what's the first question you get from a REIT investor versus what's the first
question you get from a tower telecom investar? ’ ’

. .

i
Jim Taiclet - American Tower Corporation - CEO

The first questic}n we typically get from the new REIT investor Is how do these assets work? The time track, the structure, the length, who the

counterparties afre. And then quickly to follow usually are guestions around technology. How does the actual technology work or what does that
mean for leasing demand in the future? Those are the biggest questions | think from the REIT side.
|

And from the tefecom side, Mike and his counterparts are very knowledgeable about the wireless carriers, but they'll ask us specifically about each-
carrier and what they're doing this year and how that witl mix in with amendments and new leases and things like that. A little more specific.

V

|
Michael Bilerm%m -Citi- Analyst
And I'm curious, lyou've mentioned a couple of times, | know you had a REIT and real estate conference at a commercial real company, and as most
real estate investors think about commercial real estate, you think about apartments as a place to live, shopping malls as a place to shop, Industrial
as place to move’ and store goods, a hotel as a place to stay, The data centers started to come out where they're selling power, right? But it's within
an industrial box, highly improved industrial box, The towers ] guess as commercial real estate is sort of one -- 1 think even a further step removed
fof people to sortof grasp onto. And I'm just curious how you sort of sell the space and just how does that business work from belng in commerdal
real estate? i

!

-
Jim Taiclet - American Tower Corporation - CEO

I mean our view is down the middle industrial piece of real estate. It's a minl data center, if you want to think of it that way.We provide key locatlons
for transmission of one of the biggest and fastest growing businesses and industries in the United States, which Is mobile telecom,

THOMSON REUTERS STREETEVENTS| vnvw.streelevents.com'l Contact Us .
*'t THOMSON REUTERS

>
v

PP T A T N EE T I T ST T TV IR I P BTV

LR T et SNy 0 GF P el et enlui e 1casnd
e eqren 3 eI T gt vd ol v @

frefan toasrrs ot LIz Pone g Tamcn dupeis watte theaens 20
e |

i



)

ALl

G

That industry cannot operate at all without the real estate that we provide for them and in some cases they may own a piece of it, they'll lease a

Jot of it from us. Ifyou look at the ~ those (inaudible) like AT&T, they've got over 50,000 transmission locations. That is their business. It's getting

thesignal toyou in the places that you are at with sufflclent strength so you can use the product.

Solthink we're at the very core of one of the most important Industries in America and really around the world. And they can't -- they literally can't
Jive without us. Of the four major wireless cartiers, they only own about 20% of their locatlons and they lease about 80%. We're going to try to
make that conversion happen again in forelgn markets we're entering as well.

So, to me it's mission critical real estate, to our customers it's mission critical real estate. And we just need to as a Company keep pursuing an
eduction processwith all of you to get you comfortable with the metrics and how the operation works,and the fact that we think there's very low

technology that we {facel.

Michael Bilerman - Citl - Analyst

And you talked a little about the four major carriers. Obviously then tenant concentration Is quite high for your business. Se how do you get
comfortable with sort of underwriting the tenant side of it, where they are within thelr life cycle and help for that?

Jim Taiclet - American Tower Corporation - CEO

To Just put things insome context, we've got about 2,500 customers total. Now, four of them make up about 50% of the revenue, so your point's
well taken. But we're very close ta these customers and Jet me talk to the top one first, and that's AT&T for us,

AT&T, along with Verizon is a mixed wireline-wireless company. Their wireline business has declined. In real terms it's declining. It's golng down.
Revenues are decreasing over time in the classic phone business. They're increasing in the mobile business and the imperative 1 think for AT&T and
Verizon is to mak:a sure that there's robust growth In wireless that more than makes up for the decline in wireline. This is a strategic imperative |
think for both ofthose companies. They made the decision then to be leaders in mobile in the United States and to invest in what it's going to take

to be thein the le'adlng edge of that product or service,

Mike is very familjar with all the numbers, but AT&T and Verizon have each spent about $20 biflion a year total in the last couple of years. Usually
it's a little over half on wireless and a little under half on wireline. The whole industry in the United States, which Is Just all through with Sprint
Nextel, which is the number three carrier, T-Mobile USA number four, and some regionals. That industry spends about $20 billion a year to $25
billion a year just bn mobile CapEx. The tradition and trend has been of that spend they're on average 13,000 to 15,000 new transmission locations
deployed each year by this set of companles, And our market share tends to be between 20% and 25% of those locations.

And so we've had'a very steady improvement in lease revenue, based on that equation.And | thinkit's -- again it's sort of imperative for the leaders
to keep doing it because of their issues on wireline and if Sprint and T-Mobile and others want to stay in the game, they're going to have to follow
up.And so we think it's a pretty sustainable trend for a long time to come, frankiy.

Mike Rollins - Citi - Analyst

Jim,one ofthe diffe rences between maybe your model and some data centers, for example, | look at is occupancy.Can you talk about how investors
should think about the occupancy of your site locations? And more broadly, how investors should think about in internal growth relative to capital

Intensity.

| 4 s
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Jim Taiclet - American Tower Corporation - CEQ

Occupancy for us is a variable term.Our average iapacities per tower is about five tenants, So if you drive down the freeway after you leave this
meeting, you'll see these things now on the side of the road and you won't be able to avoid Jooking at them because you've talking about them
hopefully. And you'll see that there will be layers of antennas on these things. Some towers only have one, some have a couple and some have

seven or elght.

So the average

capacity is five, but our engineers claim to us, and we've actually seen that the tower can be augmented in almost every case to -

add six, seven, glght,nlne If you need to.That's a pretty modest CapEx requirement. It's about $30,000 to aﬁgment aline. So we've got pretty -- we
basically don't feel like we're supply or capacity constrained at all, Mike, And then as far as how our growth requires capital,again itdoesn't require

much, Soonlyo

So, if our CapEx

ne out of every four or five new installations is going to require this upgrade and they pay back within a year. Okay?

of about $550 million is a guidance for 2012,'575 million of that will be pure maintenance CapEx for us. It's making sure the guy

wires are in go'od shape, It's replacing lighting systems on top of the tower, those kinds of things. And another $50 million or so will be just

redevelopment:

or upgrade CapEx as we call it. And the rest will be pure growth, new towers, new distributed systems, things like that,

Mike Rollins- (;'Iri-AnaIysr

Justin terms of the rate of growth, how should investors think about the abifity for you to grow Internally from the existing set of assets?

JimTaiclet-Am

The existing ass

erican Tower Corporatfon - CEQ
et base in the US has been growing 7.5% to 8% annually over the last few years and that's the combination of the embedded

escalator amen(liments,when people that already have a contract with us need to add more equipment or ground space and the new leases that
come onto the towers that we already have, So that's the 796-8%% is driven by those three things, net of any churn that comes off, which Is 1% to

1.5% a'year. Oka’y?
|

In the internatic;mal market, that's been higher. It’s been sort of 8% to 10% on average over the last few years. And then we've Jeavened those
growth rates with our emerging acquisition program. So last year we actually grew 23%, 8% to 9% of it was organic and theén the balance was

through M&A,

i

T

Michael Bilerm‘an -Citl-Analyst

Jim,you talked z

fittle bit about owned and leased. So you lease some of your land.

Jim Taiclet - American Tower Corporation - CEQ

Um-hmm. !

Michael Bilerm

And just what's

an - Citi- Analyst

ort of the term of those contracts and how you sort of value a tower versus no tower.

JimTaiclet - American Tower Corporation - CEQ

I ) s
Well,we've got 289% land ownership In the US and we have an ongoing program that budgets to buy about 3% of that land more per year.So that's

the starting poin
I
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The balance of the sites that are leased, the average term is over 20 years right now remaining. And for each year over the next few years of less
than 1% of the sites that are going to come up for renewal. So we think it's a manageable issue and we pre-negotiate three to four );ears ahead of
time before any lease comes up for renewal, We have a very successful track record of renewing those, So, we feel pretty comfortable about {A)
our ability to buy land, but we want and (B) to extend If that's the preference of the owner. ’

Michael Bilerman - Citl - Analyst

How much - you said how much is leased land? Is that the total?

Jim Taiclet - American Tower Corporation - CEO

Of this --

Michael Bilerman -Citi - Analyst

How much of your revenues Is driven off of leased land?

Jim Taiclet - American Tower Corporation - CEO

That would be about 60% of revenues - or 70% of revenues, all -- including International would be driven off the leased land. 70%%,

} Michael Bilerman - Cit/ - Analyst
And then your --the average duration right now is 20.Do you have aright of renewal that takes that 20 upto 30 as a nght7 Or doesthatall goto
market at then end of each lease?

Jim Taiclet - American Tower Corporation - CEO-

If the final term ~ (inaudible) the term it could go to market. But we do everything we can to pre-negotiate before we get to that point.

The leverage on our side Is that we can move the tower nearby and go onto other leased land because we own the customer contract and we
would work for the customer and do that.We really haven't had to because people that see a $1,000 a month or a $600 a month ground lease for

500 square feet ofland going to zero and seeing their neighbor get it usually helps to get them (technical difficulty).

Michael Biterman - Citi - Analyst
i
So these things can actually be lifted off the ground?

Jim Taiclet - American Tower Corporation - CEQ

Well, you construct a new one and then you move the equipment off the old one.

‘Michael Bilerman - Citi - Analyst
And the cost ofdloing that?

! . .
) 7
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Jim Talclet-American Tower Corporation - CEO

That would be a couple of hundred thousand dollars and we don't -- haven't done It, and we would probably only do it as a demonstration, not a

" (inaudible) it to, But again, for a landlord to -- in the context of what we do, the vast, vast majority of our landlords are single fandlords, In other
words, they own one plot that we-have attached, And the government Is our biggest land -- US government is our biggest landlord, They have
about 5% and th(‘)se are renewable long-term contracts with the forest service and other agencies.

" Michael Bilerman -Citi - Analyst
There's notan element of simple ground lessors, the business on top of the ground is highly profitable and you talked about how muchit's growing,
and there's data usage. It's almost like, wow, that's the thing | can really jam them. But you're saying that the cost of -- your cost of moving and
your cost of opportunity is — you won't be able to be able to getjammed. -

Jim Taiclet - American Tower Corporation -CEO

Well, It's a significant opportunity — it certainly would cost us to move. It's a zero value propositibn for the landowner if we do it. We'll negotiate
and typically our[renegotiations can result in an increase in the ground rent, but that's manageable, So just to give you a context, we have about
394 embedded escalator in the ground lease versus 3.5% in the contract In the US for the customers. Our leasing cost goes up by about 5% ayear
because eitherw:e're getting more ground space on certain sites or adding and/or we're renegotiating.So there are some up ticks in ground leases,
but again they‘re‘manageable in the context of the portfolio, very little of it comes up for renewal in any given year. And we're just managing it as

we go.
/

:} Michael Bilerman - Cill-AndIysr '

Are there questions from the audience?

Unidentified Audience Member

Does this coriversion from 2G to 3G to 4G, how does that affect you?

Jim Taiclet - American Tower Corporation - CEO

It drives our leasing r_evénues up and it does that in two ways.One Is the phase 1 deployment, as the carriers would callit,Is very commonsensical,
They're going to take some of the'sites they have In existence and they're going to add equipment and antennas just due to that technology. For
us, that's what { described as an amendment. So, a typical amendment would be -- again this Is typical -- so a $2,000 base rent per month would
go to,say $2,400 amonth because the carrlerls going to have to put three new antennas and three new lines on the tower. So that's an amendment.

Over a couple of year period of time they're doing this now about LTE from AT&T and Verizon, and now Sprint and T-Mobile. They will be touching
probably two-thi:rds of their towers in the next -- or their cell sites in the next two years. There'll be some amendment revenue that comes with
that and as people then buy their phones and the other devices, they're going to have a lot more capacity requirements.So a year and a halfinto
these deploymeq’ts typlcally they'll start having this what's called split cells,meaning I've got so much traffic on this site that| need to go getanother
site nearby, install equipment, and that's a new lease for us. ’

So phase 2,t0 slnlmplify things really is a generally new lease, It's making the celf side array more dense so that the capacity and the signal strength
that's required fotr lots of people can then be put out there. That's just a historical pattern, kind of a lease broad pattern.

|
|

i
THOMSON REUTERS STREETEVENTS | rnww streetevents com| Contact Us

202 b R s 2t ratl Brsnded saae bdnta o d b e et gl e L R S R P I ) ok
g E e T e B L T e SeneT e T g Tl ik e gies 10 1 Eted T aeeTrgr sy by e L

S YHOMSON REUTERS

drne S



T R R R N e B AR A SR AR
A e e e

Unidentified Audience Member

(inaudible question -- microphone Inaccessible)

Jim Taiclet - American Tower Corporation - CEO

We use a cash-on-cash, so unfevered internal rate of return hurdle, Okay? So for the US, that can be between 8% and 12% for an investment. If it's
awell-known asset with good growth prospects and strong counterparty leasing it today,that could bealittle bit onthe low end.|fit's a concentrated

portfolio for say

And then as we
be between say
places like Ghan

areglonal carrier, it's got a lot of customer concentration, it'll be on the high end of that.

move out of geography, we will increase that basic hurdle rate. And in places like, say Brazil and Indla, the hurdle rate's going to
3% and 16%, versus the 10% to 20%, now you're looking a 14% to 15% midpolnt. And as you moved a little further a field, to
awhere we haven't operated before, those IRR totals are going to be on the order of 20%.

So we risk adjustit up for geography, and we'll fine-tune that rlsk adjustment for the counterparty and the quality of the site.

Mike Rollins - Citi - Analyst

Jim, can you just

putit in perspective how 2012 from a demand point of view is different than 2011 o; 20107

Jim Taiclet - American Tower Corporation - CEO

So, Mike, in the US we think leasing demand s going to be at or above where we've seen itin those last few years. The biggest driver,and this Is
the typical telco analyst question, the biggest driver will be AT&T.They've been our biggest customer every quarter since they launched the iPhone.

We think that'll ¢

Second largest ¢
whichis fourthg

ontinue to be the case.

ustomer will be between Verizon arid probably Sprint Nextel this year because both of them are moving, agaln forward with LTE,
eneration technology. Andalso filling out their networks because all the carriers, Including T-Mobile have almost all of their existing.

handsets on 3G. f'o the 3G network sti!l has to be developed while 4G is being introduced and that's a full leapfrog kind of context.

‘ .
so there'il be a Ic?t of maney spent by al! the carriers on 3G and all of them are enher pursuing or Introducing a 4G overlay as we call It.So those
will be the big drivers in the US, Mike, and | thinkitll be again at or above lastyear,

Overseas, we think this'll be a really Interesting year for our Company. We've chosen the countries that we've entered very purposefully. Okay? One
selection criteria(‘is that we have common customers among a lot of these countries. So when you look at the five Latin American countries we
have, you have Nextel International, Telefonica, America Mahile, Millicom and numerous other countries. We understand what their technology
deployments are going to be and we know when they want spectrum.Spectrum plus cash allows you to rollout new technology. And so we know

¥
that NIl is going to have a significant rollout in Brazil and Mexico this year for 3G actually. They only have 3G at these countries,

Telefonica one spectrum and is rolling outmore 3G service in Mexico also. And there's two or three carrlers In Brazil that are going to do that over
the next 18 months as well.So we have a nice technology driven trend In, say Latin Amerlca. .

i

In India, there's i in 2012 thelr fiscal year starts April 1st, but the budget for 2012 we undeistand for the major carrlers is going to be more robust
than they were i’n 2011. And that's only primarlly doing 2G service.India still has only about 50% or 60% mobile penetration, whereas countries
like ours have 109% frankly. So, that will be 2G driven.

f
|
|
I}
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And when you look at Sub-Saharan Africa, which 'm very interested and excited about, Again, very early days, 2G to 3G transition, which Is going
to be pretty |mportant for them, And It's literally just getting started, And to me, the leasing margin conversion in Africa is the closest example we
have to what happened in the US, say 12,14 years ago when the carriers were looking at blg CapEx requirements for their rollout, they decided to
sell the towers and those towers has essentially one customer an them. And we'll get two or three more hopefully over the next few yearsin Africa,
So all the markets internationally laok pretty strong ta us today. But agaln, these are multi-year programs. It'll take years to roll these networks out.
They're big CapEx numbers and In 2012 specifically will be a time | think all he cylinders are actually hitting pretty well, Mike.

Unidentified Audience Member

(Inaudible quesri?n -- microphone inaccessible)

" Michael Bllermaln-Citi-AnaIysr . .

] .
Jim, if you can just repeat the question.

.

Jim Taiclet - American Tower Corporation - CEO .

Yes, | think this ls;a tradeoff with how do'we drive growth in new markets and select those to go into in the context of the difficulties of building

new towers in some of these markets.

That's basically one of our core topics is analyzing wireless market, figuring out if it's a good place for us to go to. Part of that analysis is how easy
or hard s it still with towers In the country? There’s actually some balance to that question because the zoning is not necessarily -- typlcal zoning
for new towers is not necessarily a bad thing for us.We have a lot of towers already. Or if we do a deal where somebody has a lot of towers already.
But | think the most important issue on maintaining the sort of franchise data for the individual sites is a real issue here.Okay?

The franchise value of individual sites is not mainly driven by how hard the zoning s In that country, It's driven by the economic Irrationality of
building a site next to mine.Okay? So let me kind of explain that. )

There's typically three to six major licensees in any given tesritory in any given country. Those are your primary customers. And all | can say, we

have 2,500 custoiners, all the way down to the local police force in Western Massachusetts or sorething, But the big customers, as we talked about,
are wireless carriizrs.
N ‘ i
1
So asa builder of towers, it is an economically irrational decision ta build within the effective radius of somebody else’s tower, Because let's say |

have six Ilcensees in that territory and f've already got a tower with two of them on it, there's four potential ones. Well, 've already - if  build a
tower in that same region, I've only got four possible customers instead of six. My competitor already has two, has natural lease agreements with
three of the other ones,and | don't have a very good future return that I'm looking at probably here,

Sowhat prevents people from buildi ing next toyou because ofeasyzoningIsthe economic Irrationality of doing that. The tower companles naturally
do not build next to each other. So we do view these issues, but that's where this all Is.

Michael Bilerman - Citi - Analyst

" Jim, 've got three rapld fire before the bell goes.What do you think same store NO} growth will be for the tower sector In 2013?

10
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|
Jim Taiclet - American Tower Corporation - CEO

We haven't gulqed to that exact number, so let me just give you arange,

l

Michael Bilerman - Citi - Analyst

The sectorin general,

JimTaiclet- Amgrican Tower Corporation - CEQ

{ L
Yes, sort of 8% 1o 10% ! think is a reasonable number.

‘Michael Bilerm'an_ -Citi - Analyst

Organic same store, no investments,just pure growth.|f you had to --

Jim Taiclet -Am,erican Tower Corporation - CEO

When | say the sector, mean the global sector.That's not necessarily US,

i

|
Michael Bilerman - Citi - Analyst
No.Ifyou had to, what property sector, other than your own, would you invest in right now?
1

|
!

Jim Taiclet -Am;en'can Tower Corporation -(EO

I'd like to say da“ta centers, but.l don't know enough about one issue they have and that is the fact that unlike our towers, which have gone the
other way, there could be in-sourcing with data centers.That's nat, again the case with.our Industry because if the carriers decided to outsource
this more orless permanently, | don't know about thatissue in data centers, )

Michael Bilerman - Giti - Analyst

What Is the bestireal estate decision ta make today, buy, build or sell?

Jim Taiclet - American Tower Corporation - CEO

In our sectorit‘s;build.
f

!
Michael Bilerman -Citi - Analyst

Great, thank you very much.

|

|
|
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EXHIBIT A

|
i
1
!
!

COUNTY OF HORRY . ) 131
¥ - ) RESOLUTIONNO. R*-73-
ST?TE OF SOUTH CAROLINA ) -

RESOLUTION TO APPROVE THE PERMIT TO LOCATE A 300 FT SELF SUPPORT
TELECOMMUNICATIONS TOWER ON TMS# 038-00-01-020 LOCATED ON A .25 ACRE
PARCEL OFF W HWY 9 BUSINESS ON HUGGINS RD HORRY COUNTY, SOUTH

CAROLINA.

WI’EREAS, Section 13-70 of Article VIl of the Horry County Code of Ordinances authorizes Horry
County Council to permit all new freestanding telecommunications towers in Horry County; and,

WHEREAS a request has been filed to permit a new 300 ft self support telccommumcatlons tower on a
parcel of land identified by TMS #038-00-01-020; and,

WHEREAS, County-Council finds that the current Forest Agriculture District (FA) zone allows for such

1ow'ers to be permitted; and,
I

WHEREAS County Council finds that the application adequately satisfies the criteria of review stated
in Secuon 13-73,

|
'NOW THEREFORE, Horry County Council resolves to approve the permit to locate a 300 ft self -
support telecommunications tower on TMS# 038-00-01-020 located on a .25 acre parcel off W. Hwy 9 on

Huggins Rd Horry County, South Carolina.
T

AND IT 1S SO RESOLVED.

Dated this 16" day of October 2012,

|
|

|
|
|

|
Tele# 12-09-001



HORRY COUNTY COUNCIL

H. Tom Rice, Chairman

g

Harold G. Worley, District 1

Ma?on D. Foxworth, IIL, District 3

|

Paul D. Price, Jr,, District 5

|

Jares K Frazier, District 7

Brent J. Schulz, District 2

Gary Loftus, District 4

Robert P. Grabowski, District 6

Carl H. Schwartzkopf, District 8

W, ;Paixl Prince, District 9

!

Al Allen, District 11
|

Attest;

: Patﬁcia S. Hartley, Clerk to Council

I

b
t
|
!
!
|
!
|

Tele# 12-09-001

{
)

Jody Prince, District 10




County Council Decision Memorandum

Horry County, South Carolina
‘Date: _ October 5,2012 .
- From: Planning & Zoning

| Division: Infrastructure and Regulation

! Prepared By: David Schwerd, Principal Planner

'Cleared By:  Janet Carter, Director of Planning

'Regarding: _ Telecommunication Tower ATC 278053 (Huggms Rd)

 ISSUE:

|
‘Should County Council approve a telecommunications tower permit for TMS#038-00-
01-020?

' PROPOSED ACTION:

 Approve the telecommunications tower permit with conditions as stated by staff. -

I RECOMMENDATION :

Staff recommends approval of the telecommunications tower permit based on the
fappllcant meeting the required criteria set forth in Article VII, Section 13-73 of the Horry
{County ‘General Code of Ordinances relating to the granting of a telecommunications
rtower permit. Staff also recommends that American Tower remove the existing tower

1wtthm 120 days of the final on the new tower.
l

‘BACKGROUND:

Amencan Tower Comnmunications is applying for a telecommunications tower permit to
construct a 300 ft self support tower on a .25 acre parcel located off W. Hwy 9 on
‘Huggms Rd. The applicant states that there are two towers within the 2.5 mile radius and
therefore are requesting a waiver. The closest tower is a tower that they currently own.
The second tower owned by SBA is located just over 1 mile away. That tower-does not
currently serve cellular antennas. The American Tower owned tower is located 2520 ft
away from the current site. They however have not been able to secure an extension to
the lease for the existing tower site.

The tower will provide a minimum of five co-location possibilities for future cellular
services. The subject property is surrounded by farm land.

The applicant will be adding the required 36 inch minimum stripe of either reflective tape
and/or paint centered on the 150 foot mark of the tower. The telecommunications tower
site plan meets all the other requirements of Article XVI of the Horry County Zoning
Ordinance, including setbacks and landscaping.

Tele# 12-09-001
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EXHIBIT

F

i
|
|
|
|
IN THE COURT OF COMMON PLEAS

S%I‘ATE OF SOUTH CAROLINA
FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY

!
TRISTAR INVESTORS, INC,,
I\/%INERVA REALTY, LLC,
ar'ld ANGELINE JOHNSON,

C/A No. 2012-CP-26-86852

|
't Plaintiffs,
v

DEFENDANT .
AMERICAN TOWERS, LLC’S
OPPOSITION TO PLAINTIFFS?
MOTION FOR SUPERSEDEAS

THE HORRY COUNTY COUNCIL,
arid AMERICAN TOWERS, LLC,

; Defendants.

! Defendanl American Towers, LLC f/k/a American Towers, Inc. (“American

Towers”), through its undersigned counsel THE BRITTAIN LAW FIRM, P.A,, HELLMAN
Y;'?TES & TISDALE, and NEXSEN PRUET, LLC, hereby submits its Opposition to the -
M(:alion for Supersedeas (the “Motion”) filed by TriStar Investors, Inc. (“TriStar”), Minerva
Reialty, LLC (“Minerva™), and Angeline J ohnson. (*lolmson” or the “Landlord”) (TriStar,

.

Mi!nerva, and the Landlord may be collectively referred to as “Plainti{fs”) as follows:

INTRODUCTION

|

i

! In the face of this Court's full consideration of the merits of this case and the
‘ _

deliibcrate dissolution of the temporary restraining order, Plaintiffs improperly and withéul a
legial or factual basis seek to perpetuate the temporary restraining ovder. Plaintiffs are using“
their Motion to try to accomplish what they could not accomplish through the merits of their
case and this Court must deny fhat abuse of the judicial process, Plaintiffs claim that the

relief they seek would become moot if the relocated tower is constructed, however, Plaintifts

purposely fail to address that American Towers and its affiliated entities routinely construct



and deconstruct towers. American Towers can deconstruct a tower within 5-15 days.

|
|
i
|
|
i
i
i
i
| o
Almencan Towers ‘accepts and assumes the risk of building this relocated tower, and will
agree, if this Court deems necessary, to post a tower removal bond as discussed herein.

1

|

4

‘ Plaintiffs self-servingly claim that Defendants will not be harmed by slaying
|
construction of the relocated tower, however, American Towers has entered into 4 ground

+

le-iase with Ms. Brenda Huggins which contains rent obligations and has negotiated revised

|
agreements with the three cell phone carriers for the relocated tower. All three of the

Cellular Carriers now expect that they will be relocaﬁng—i their equipment to the relocated

tower in the very near future and have taken steps to move their equipment to the relocated

|
|
‘

carriers and any delay will negatively impact American Towers’ relationships with these

tower. 'The relocated tower will provide beiter service coverage for at least two of three

catriers. ln contrast, Plaintiffs will not incur any harm whatsoever from constiuction of the
! ‘
relocated tower. American Towers will continue to pay Johnson rent through January, 2015,

thé-; date that Johnson contends the Lease .expires. (Cmplt, at 9.3). Upon information and
be?ief, TriStar does not have aﬁy contractual relationships at the property, so there are né
CO%ltrd.Ctual relationships ‘which could be impacted nor does TriStar héve any property
intierest in tl1e current tower on Johnson’s property, despite TriStar’s L'pressntations to this
Coiurt |

For these reasons and the reasons set forth herein, the Court must deny Plaintiffs’
M?tion and allow the current status qﬁo = that the Final Judgment is not stayed pending

!

appeal, and American Towers is allowed to proceed in the ordinary course of its business —
i .

| .
to remain.



|
1 FACTUAL BACKGROUND!

i A. Ameriean Towers Owns The Tower Structure And The Tower Components
| , .

Since . 1999, American Towers has owned and been operating its communications

to‘iwe-r at the corner of Huggins Road and Route 'O in Myrtle Beach, South Carolina.
| .

American Towers has agresments in place with three cell phone carriers = T-Mobile, Horry

.Télephone, and Verizan Wireless (the “Cellular Carriers”) — whereby American Towers

pe’rmits these Cellular Carriers to attach their broadcasting equipment to this tower.

American Towers leases the real property beneath its tower from the Landlord
! )

1 .
pursuant to a January 14, 1995 property lease to which American Tower and the Landlord are

both successors-in-interest (the “Lease™). Under the Lease, the steel tower structure remains '

! g

: AJ;nerican Towers’ personal property at all times and must be removed at the expiration of the

Lejase. Paragraph 8 of the Lease specifically states:

!

1 8. Removal of Lessee’s Improvements Upon Tenminafion.” Lessor
| [Johnson] covenants and agrees that no part of the improvements constructed,
| erected or placed by Lessee [American Tower] on the Demised Premises shall
!
1
t
i
i

become, or be considered as being affixed to or a part of, the Demised Premises, any
and all provisions and principles of law to the contrary notwithstanding, it being the
* specific intention of Lessor that all improvements of every kind and nature
constructed, erected or placed by Lessee on the Demised Premises- shall be and
remain the property of Lessee, Lessee, upon termination of this Agreement shall
within 120 days, remove all such improvements, including without limitation the
tower, cquipment building and any fencing, from the Demised Premises. The
Demised Premises shall be returped in a condition that reasonably matches its
. original condition (except for any tree, shrub or other vegetation that was removed),
~ reasonable wear and tear excepted. .Lessee shall compensate Lessor, on a pto rala
| basis, for each day said personal property and fixtures remain on the Demised
Premises after termination of this Agreement, at the monthly rent in cffect at the time

' of termination until such lime as removal of the improvements is completed.

(Lease at § 8).

l o ' ' .
: The faclual background is supported by the Affidavits of Robert McNiel and Jason
Groseclose, attached hereto as Exhibits A-B.

1



& "
Importantly, under the Lease, the Landlord (and her agents) has never and will never

ha;ye any rights to (he tower structure or any of the tower components. (Id.). Further, nothing
i ) .
prévents American Towers from deconstructing or removing the tower at any point in time—
!_hciﬂ tower is American To»vcn's’ exclusive property.
|
| Pursuant to its terms, the Leass runs thropgh January, 2015, In October, 2007,

Arpcﬁcan Towers and the Landlord negotiated and signed an amendment to the Lease to
i : ' ‘
extend the term of the Lease through January, 2030 (the “Lease Extension™). True and

correct copies of the Lease and Lease Extension will be made available to the Couzt.
, :
|

B. Phintiffs' Qwn_Acts Cansed Ameviean Towers To Move Locaiions

I Subsequently, at the initiative of American Towers’ competitor TriStar and its

sub;sidiary Minerva (TriStar and Minerva may be collectively referred to as
“T l"!iSlElI/I\'ﬁner"\’a”), in June, 2010, the Landlord and Minerva entered into an Exclusive

Eas}ement and Assignment Agreement (the “Easement Agreement™), pursuant to which the
| o

Laridlord sold Minerva an ¢asement to the land already being leased by American Towers.
i

(Cn;lp]t. at § 12). TriStar/Minerva claiim that their casement at the property begins at the

cxp;iralion of American Towers’ lease in 2015, (Id. at § 3). In exchange, the Landlord

reée{ived an up-front one-time $100,000 payment. (Id.). The Landlord chose to do business
witlil TriStar/Minerva in exchange for the up-front $100,000 payment rather than to seek

I

further monthly rent after the Lease term from American Towers.
t .

| Once American Towers learned of the Easement Apreement, American Towers filed
| .
suit |against the Landlord and TriStay/Minerva to determine the rights of the parties and to
cnfoircc the Lease Extension through the year 2030 (the “Lease Lawsuit™), Case No, 2012-

|
CP-26-2912, American Towers, LLC v. TriStar Investors, Inc., et al, pending in Horry
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e

County. In the Lease L'stmt due to the Lease Extcusion, Anterican Towers allegt.d that the

i

t

i

0
|

ter{m of ils Lease with amendment rnuns through January, 2030 (Exhibit ¢, Lease Lawsujt
1

Crplt. at § 12)%, however, the Landlord and TiiSta/Minerva all filed an Answer expressly
| . .

dei}lyjng that, (Exhibit D, Answer at § 11). TriStar/Minerva vigorously claimed that the

LepseExtension is not enforceable because TriStar/Minerva did not have notice of the Lease

i .
Extension when Minerva signed the Easement Agreement. (Cmplt. at § 12, ft. 1).

After the Landlord and TriStai/Minerva denied the enforceability of the Lease
Extension, and given that the original terms of the Lease end in 2015, American Towers

sought an alternative location for its tower and found a much better broadcasting location on
J4 g

the| property of Brenda Huggins, who was very interested in the consistent rental stream

" S , ,
American Towers offered her to host the tower, Amcrican Towers® customers, the cellular

|

companies, want to and choose to secure tower space far in advance of the time needed in
ord|er to test equipment, determine whether the tower site works with its current network, and

gencrally guarantee amplo Service covera go to the public. To move forward with this better

|

location and secure towex space for the carriers in a timely way as they require, Ametican:

|

Towers si gned an agrcement with landowner Brenda Huggins to lease certain real property

for !relocatmb the tower (the “Huggins Lease”). Pursvant to the Huggins Lease, Ametican
|

Towers starled paying Brenda Huggins rent in April, 2013,

|

2 True and cnrrect copies of the Complaint and Answer from the Lease Lawsuit arc

attached hereto as Exhibits C-D, respectively. This Court may take judicial notice of the
Lease Lawsuit and pleadings filed in that case. Wise v. Wise, 394 S.C. 591, 600-601 (Ct,
App. 2011) (court can take JUdlCIal iotice of indisputable information, including prior
lawsuits and the pleadings from prior lawsuits).

i
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|

While American Towers started paying Brenda Huggins rent in April, 2013,
American Towers intends on and will continue to pay rent to the Landlord Angeline Johnson

through January, 2015, the date that Johnson contends the Lease expires. - (Id. at 4 3).
‘ P

American Towers also filed an application with the Horry County Planning & Zoning

_Department, secking to relocate its existing tower to the I-Iuggins. Property (the “Relocation

|
RTINS - . . « . . .
Application”), After reviewing lhe Relocation Application with supporting materials, the

|
Horry County Planning & Zaning Department recommended that the Horry County Council

approve the Relocation Application. Subsequently, on October 16, 2012, the Horry County
Council held a public hearing to vote on the Relocation Application. A representative from at
least one of the Cellular Carriers appeared at the hearing. Plaintiffs.also apbeared at the
hearing, made a presentation, and were the only persons/entities which objected to American
To}wers’ Relocation Application,

| .
‘ C. American Towers Is Already Beiig Harmed By The Delay.

' Over TriStar/Minerva's objection, the Horry County Couneil unanimously approved

! ,

‘thc} Relocation Application, as Resolution R-73-12.  Upon approval of the relocation,

! o
American Towers negotiated revised agreements with the Cellular Carriers.  The Cellular

. Carriers now expect that they will be relocating their equipment to the relocated tower in the

very near Future and have taken steps fo move their equipment (o the relocated tower,
(

including ordering upgraded equipment for the relocated tower which will provide better

ser\:/ice coverage. American Towers’ relationships with these Cellular Carricrs will be

quickly and significantly impacted if American Towers does not meet their expeclations and '
1 4

i ) . . _

conslruct the relocated tower.  American Towers does business with these three Cellular
i _

Carriers at mumerous tower sites and a delay will have a substantial negative effect on these

1



relationships. Over a period of years, the negative impact could reach in the high hundreds of
thousands of dollars on just one site alone.

Further, prior to the filing of this lawsit, American Towers ordered materials to build

| .
the relocated tower and the upgraded equipment for carrier T-Mobile at a cost of
i

ap?proximately $225,000. The materials and equipiment have been delivered and American
| :

l .. . .
Towers is incurring storage costs to store {hese materials.

‘

D. Other Litigation Betyveen The Parties

l American Towers, its affiliated entities (Amcrican Towers and its affiliated entitics

- N . . s . - . g
may be referred to collectively as “American Tower™), and TriStar are currently involved in
!

litigation pending in the United States District Court for the Notthern District of Texas,

in_i‘tiated by TriStar, in which the parties have asserted causes of action against each other for,
j .

among other things, unfair commpetition, business disparagement, and tortious interference

(the “Texas Litigation”). TriStar admits in the Texas Litigation that it has acquired ground

eagernents beneath over 600 of Ametican Tower’s towers. To support its counts in the Texas
|

liti!gation, TriStar claims that American Tower falsefy tells landowners that American Tower
! .

ma“y relocate towers to other locations. TriStar claims that the alleged statements arc false
! :
beci:ausg Amecrican Tower has no intent to move towers., A truo and correct copy of TriStar’s
Seéond Amended Complaint and Application for Permanent Injunction from the Texas
Liti gation is attached hereto as Exhibit .
I! However, to the exient that American Tower has made such statements, suqh
Staticmchts are true.  American Tower does nol imove towers willy-nilly, however, under
| :
circé,umstances such as these where a landowner is refusing to acknowledge a lease extension

and the lease tenn is soon expiring, American Towers has no option but to relocate a tower.



TriStar is pursuing this injurction only to try to stall American Towers from relocaling this

tcllywer because TriStar wants to buttress its meritless claims in the litigation it filed in Dallas.
|
| :
; ADDITIONAL PROCEDURAL BACKGROUND

i On November 8, 2012, Plaintiffs filed this administrative review, secﬁing an
irijunction preventing American Towers from relocating its tower. In an abundance of
céution, the Honorable Larr}" B. Hyman, Jr., entered a temporary restraining order staying
Resolution R-73-12 until this case could be heard on its merits (the “Injunction Order™), The
Inljlmction Order does not preven! American Towers from deconstructing or removing its
cu‘;rr_ent tower, it only stays enforcement of Resolution R-73-12.

: While the Honorable Larry B. Hyman, Jr’s law clerk emailed counsel for the parties
or% December 11, 20'12, indicating that the Court would stay Resolution R-73-12 pending
he:aring and requesting a proposed order from P]ainl‘ii‘fs’ counsel, Plaintiffs did not submit a
pn“)posed order to the Court until latc March, 2013. In fact, Plaintiffs waited so long to
suf:amit their proposed order that their actions delayed scheduling 0f the h‘ean'hg of this case
ongils Imerits.

On Friday, April 26, 2013, the Court held a-full hearing in this case. On the following

[ :
Monday, April 29, 2013, the Court emailed the parties” counsel and affirmed the decision of
I :

thei‘ Horry County Council jn adopting Resolu'lioan-ﬁ-'l?,. Plaintiffs later objected to
Defendants’ proposed order, seeking continued injunctive relief despite the Court’s ruling,
ho\,ivever, within minutes, this Court denied Plaintiffs’ request qnd signed the Final Judgment
as 'iomposed by Defendants (the “Final Judgment”). A true and correct copy of the Final

| .
Judgment signed on May 8, 2013, entered on May 21, 2013, is attached hereto as Exhibit F.
1 N

T hé Final Judgment vacates the previous Injunction Order, declaring it void.



i
!
While Judge Jlyman’s Injunction Order required that Plaintiffs post a security bond in

ﬂ:\e amount of $5,000.00, Plaintiffs did not post their bond until May 7, 2013, over a week

aﬁsr this Court’s April 29, 2013 ruling on the merits against the Plaintiffs.

STANDARD OF REVIEW

As admitted by Plaintiffs, the current status quo is that the Final Judgment is no

its business and relocate its existing tower lo a nearby property. (Mt. at9q 1, 10, 14). South

Carolina Rule of Civil Procedure 62(a) states that, “an ihterlecutory or final judgment in an

i

]

!

1 . . : . . .
Stlaycd pending appeal, and Ainerican Towers is allowed to proceed in the ordinary course of

, ,
action for an injunction or in a receivership action, or a judgment or order directing an
| .

ac.i_counting, shall not be stayed during the period after its entry and until an appeal is taken
oridun'ng the pendency of an appeal.” See Rule 62(a), SCRCP.

.

; Plaintiffs seek to change that stats quo by blocking American Towers' lawful
buisiness activities and infringing on Horry County’s ri ghis fo supervise and issue permits for
COi;lsimction in Horry COUI.;H}’, despite this Court’s ruling on the merits. To change the status

quod and stay the Final Judgment, South Carolina Appellate Court Rule 241(c)(2) directs the
i .

Co;ur( to determine whether supersedeas is “necessary to preserve jurisdiction of the appeal
!

! ' . A |
or ilo prevent a4 contested issue from becoming moot.” See SCACR 241(¢)(2) (emphasis

'- - N . . .y . . A
added). A case only becomes moot when a judgment will have no practical legal effect
f . ] )
apon an existing controversy or when some event makes it impossible for the reviewing
!
1

cmgu‘t to grant effectual relief, S,C. Dept. af Revenue v. Club Rio, 392 8.C. 636, 643, 709
S.ﬁ.2d 690, 694 (3.C. App. 2011). Plaintiffs have (ailed to and cannot show that changing

the%stahls quo and issuing a stay is necessary to preserve an issue from becoming moot.



o ARGUMENT

L Plaintiffs’ Sought-After Relicf Will Not Beconie Moot,

Plaintiffs argue that their appeal could become moot if American Towers relocates

its| existing tower, however, that argument is based on a falsehood. Without citing any

evidentiary support, TriStar wrongly contends that after American Towers® Lease at the

|
cuf,:rent property expires, TriStar would continue operating the tower. (Mt. at § 5).

However, TriStar will not and cannot operate the current tower af the end of American

i
l
l
To}vers’ Lease as, per the terms of American Towers’ Lease, American Towers is obligated
to i{-emove the tower and all components thereof from the property at the e:q.)ii‘ation of the
Lezi se. (Lease at 9 §). The tower structure and all compdnents thereof .are American
Towers’ personal and exclusive property. Neither the Landlord nor her agents have any
rigl‘mts to them. Plaintiffs have not prescnted and cannot present any evidence, contractual

provisions, or documents of any kind to the contrary.

!
|

Further, even if American Towers’ tower is relocated, the relief requested by

Plaiintiffs would not becox‘ne moot. American Towers is in the business of constructing,
decpnstructing, and operating communication towers. American Towers and its affiliated
enti?ties have built several thousand towers jn the United Slates, and, have built
appiroximalf_:ly 800 towers iy South Caroling, North Carolina, and Virginia over the past 12

ycar:s. American Towers can erect & comimunications tower within 15-45 days and can
decc‘;)nstruct a tower within 5-13 days. Even if American Towers relocates its tower, action
whi%:h was unanimously approved by the Hon;y County Council, the relief sought by
Plai:ﬁtiffs would not be impossible, or even difficult, to effectuate. Plaintiffs fail to addvess
.this.;

)

i
I
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|
|

, Constructing and deconstructing towers is routine for American Towers, If a
, ,
| .

réviewing court happens to enter an adverse ruling, American Towers could quickly
b . .

déconstruct the relocated tower. American Towers accepts and assumes the risk of building

1
i

the relocated tower with the appeal pending. In addition, if this Court deems it necessary,

American Towers agrees to post a lower “removal bond”, guaranteeing that funds sufficient
to cover costs for removal of the relocated tower are available. Certain bonding companies

ha;ve experience with issuing such lower removal bonds. In South Carolina, such bonds are

! . .
typically in the amount of $25,000. Again, il the Court deems it necessary, American

Tgi)wers will agree to post a $25,000 tower removal bond before constructing the relocated

|

tower. This will sufficiently address and negate all allegations of Plaintiffs’ unmeritorious

claim becoming moot,

} In addition to the lack of evidentiary support, Plaintiffs also do not have any legal.

sui:port for their Motion. Three of the cases cited by Plaintiffs are inapposite and deal with

" family law issues, Berry v. lanuario, 281 S.C. 21, 314 $.E.2d 308 (1983) (risk of natural

father's paternal rights being terminated ‘while appeal pending, including stale officials
ch?nging the child’s_ name and status); Schwariz v. Schwartz, 311 S.C. 303, 428 SE.2d 74§ -
(Cit. App. 1993) (interslate balile involving fedgral kidnapping act and custody of 6-year old |
dax;lglltcr). In Graham v. Graham, 301-S.C. 128, 390 S.E.2d 469 (Ct. App. 1.990), the coutt
of iappeals did not even take any action on the supers_édeas, but rather, just remanded for

cl a‘rification on the family court’s order. Zd. at 130.

L The case 8.C Dep't of Revenue v. Sandalwood Social Ciub, 399 8.C, 267, 731

| .

f . R

S.E.2d 300 (Ct. App. 2012), cited by Plaintiffs actually supports Defendants’ position that
|

business activities should not be stayed pending appeal. [n Sandalwood Social Club, an

-



aii.nﬂnish’uth@ law judge suspended a resort owner’s beer and wine permit and liquor license
for 60 days. The resort owner moved for supersedeas, and the court of appeals granted that

.

relief, thereby allowing the resort owner to continue operations pending appeal. 7d. at 276.

11. Halting Construction Will Harm American Towers And It Carricrs.

To the contrary of Plaintiffs” claims, the issues in this case could become moot and
’! . ) ’ - .
American Towors will be harmed if the Court granied Plaintiffs’ Motion. Plaintiffs have

taken the position in this Jawsuit that American Towers’ Lease at the current property

expires in January, 2015. (Cmplt. at 9§ 12). Not only have Plaintifls taken that position in
i : :
this case, but Plaintiffs have taken thal position in the Lease Lawsuit. (Exhibits C, D). Due

to \Pleintiffs’ disavowal of the Lease Extension, American Towers was forced to locate other
[ .
property for its tower and signed the Huggins Lease. American Towers has started paying

|

Br;snda Huggins rent under that Huggins Lease.

American Towers also negotiated revised agreements with all three of the Cellular

| » |
Cayriers for the relocated tower, All three of the Cellular Carriers now expect that they will

|

Calriers have taken steps to move their equipment to the relocated tower, including ordering

be|relocating their equipment to the relocated tower in the very near future. The Cellular

upgraded equipment for the relocated tower which will provide better service coverage.
t

!
I ' . . o . L oo
American Towers does business with these three Cellular Carriers at numerous tower sites

l

and a delay could have a substantial negative effect, in the millions of dollars, on these
| ’ B
i ‘ ) :
relz}tlionships. Additionally, the materials and equipment for the relocated tower have been

! .
dch}vered and American Towers is incurring costs to store these materials,
i .
i
. As a general rule, American Towers’ cusiomers, cellular companies, require and

cho;ose to securs tower space far in advance of the time needed in order to test equipment,



|
|

d'etexmine whether the tower site works with its current network, obtain information on the

L. . :
height needed for the equipment, and generally guarantee ample service coverage to the
1 : : :
public. If construction of the relocated tower does not continue, American Towers® ability

to meet customer dernands will be compromised.

t A delay in constructing the relocated towei will also substantially negatively impact
t
!

tellecommunications service coverage in Horry Counly: Verizon Wireless and T-Mobile
i

oxpect that thoy will be able to qui'c_kly provide better coverage and service in thié area to
consumers, with T-Mobile having new, upgraded equipment on the relocated tower,

| In contrast, Plaintiffs will not iﬁcur. any harm WhétSOGV@r from construction of the
|
re:ocated tower. The Landlord received an up-front $100,000 payment and American Towers

wiill continue to pay Johnson rent through January, 2015, the date that Johnson contends the
] .

Léase expires, (Cmplt, at § 3). TriStar has not alleged any coniractual relationships at the

prélpet”cy, so there are no contractual relationships which could be impacted, TriStar has
' .

absolutely no right to the tower steel at the current location, and TriStar has no right to build a -

|
new tower anywhere on the Landlord’s property.
1

, As already recognized by this Court, this appeal is not brought because of any crror

made by the Hotry County Council ¢r its Planning & Zoning Department. (Exhibit F, Final
Judgment). This case is brought because TriStar 1s ﬁ'ying to stymie its competiion. 1f,
l.l1r§ugh this Court's decisions, American Towers is forced to operate from the existing
pro;pcrty site rather than relocate, TriStar hopes to extort American Towers into renewing
Iheé propetty lease on its terms or for Ametican Towers to éu?chase its easement rights.

Bven delays in construction will negatively impact American Towers’ relationships with the

Cellular Carriers which work to Plaintiffs’ advantage. This Court cannot allow judicial

'
—
d

)



- ¥

proceedings to be so easily abused.

Further, TriStar seeks to block and delay American Towers’ actions in relocating this
to{wer in an improper attempt create evidence for the Texas Litigation, TriStar claims in the
Texas Litigation that American Tower unfairly competes by stating that it will move towers

ithout intention to do so. TriStar worries that the telocation of a tower would prove

<

TntiSta_r’s claim in the Texas Litigation as false as it is. Because of the Texas Litigation,

Plaintiffs will continue to delay hearing of this case on its merils as they have done in the

past. Once receiving news that the Honorable Judge Hyman intended to enter a témpo_ra_ry

t

injunction on December '11, 2012, Plaintitfs did not submit a proposed injunction order until

!
late March, 2013— they didn’t need a ruling on the merits, they just wanted temporary relief

to ;prcvent construction of the relocated tower until after the October 28, 2013 trial date in

the Texas Litigatio‘n.3

; This Court cannot allow a disgruntled competitor from indefinitely blocking
| .
leg'ritmlate business activities and Horry County’s management of utilities within the County,
| . .

especially given the substantial unlikelihood of this Court’s May 21, 2013 Final Judgment
|

1 » § - . . . :
lJe%llg altered in any way. Rather than showing that the relocation of American Towers’

!

i ) . . PRy
exilsting tower would make it impossible for the reviewing court to grant relicf, Plaintiffs

| . . .
selftservingly and erroneously elaim that American Towers will not be harmed by a stay.
|

Thé Court should not allow Plaintiffs, competitors of Anierican Towers, to indefinitely

l
|

3 1 As further evidence of their motives, Flaintiffs have consistontly claimed. that the
Lezise only runs through 2015, However, Plaintiffs only now try to “concede™ that the Lease
may run through 2030, (Mt at § 17). This belated-concession is another altempt to get
Anierican Towers to stay at the current property location uatil after the conclusion of the
trial in the Texas Litigation. TriStar does not want to have a fact out there — that American
Towers moves ils towers when necessary — which contradicts its speculation and claims. -

- 14-



|
!
| .
disturb and disrupt Horry County’s management of utilities and construction within the
{

C:ounty, especially absent factual evidence, legal support, or grounds to appeal.
| _

1.  Likelihoed Of This Court’s Oxder Being Affirmed And Unlikelihood Of Final
| Judgment Being Altered,

l
; This Court should take into account that it is extremely unlikely (hat a reviewing court
wé.')u]d alter this Court’s Final Judgment in any way. This case is not a “close cail” case. The
Hiorry County Council’s decision is like tinat of a zoning board which shall not be upset
un;less mbiﬁmy, unreasonable, in obvious abuse of discrcti-on, or in excess of lawfully
deilegatcd power. (Cmplt at p. 8, fn. 3); Vulcan Materials C‘a. v, Greenville County Bd. of
chm'ng Appeals, 342 S.C. 480, 488, 536 $.E.2d 892, 896 (Ct. App. 2000). Plaintiffs cannot

meet that high burden, Forry County Council’s Relocation Resolution and this Court’s Final
|

‘ .
Judgment were well-reasoned and based on a significant factual record.

CONCLUSION

Given the harm occurring to American Towers and Horry County, the complete lack

of harm to Plaintiffs, and the improper motives of Plaintiffs in seeking this relief, Defeudant

American Towers, LLC respectfully requests that this Court deny Plaintiffs’ Motion and

A _
grant any other and Turther ralief that this Court deems proper and just. The status quo — that
the Final Judgment is not stayed pending appeal, and American Towers is allowed to proceed
-
1n fhe ordinary course of its business — should remain.

II ‘Respectfully Submitted,

: ﬂ s
Date: May 30,2013 By A AT 2

Thoinas C. Brittain

THE BRITTAIN LAW FIRM, P.A.
: 4614 Oleander Drive

i Myrtle Beach, SC 29577

~ Telephone: 843.449.8562

|
|
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Facsimile: 843,497.6124

Jonathan L. Yates

HELLMAN YATES & TISDALE
King & Queen Building

145 King Street, Suite 102
Charleston, SC 29401

Telephone; 843.414,9754
Facsimile: 843.266.9188

David C. Slough

NEXSEN PRUET, LLC

1101 Johnson Avenue, Suite 300
Myrtle Beach, SC 29577
Telephone: 843.213.5400
Facsimile: 843.213.5419
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IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF HORRY
TRISTAR INVESTORS, INC.,
MINERVA REALTY, LLC,

and ANGBLINE JOHNSON,

i

CfA No. 2012-CP-26-86852

Pluintiffs, ©
Y.
!
]THE HORRY COUNTY COUNCIL,
and AMERICAN TOWERS, LLC,

DEFENDANT
AMERICAN TOWERS, LLC’S
OPPOSITION TQ PLAINTIFFS?
YOTION FOR SUPERSEDEAS

Defendants,

i
?
i
|
!
§

YERIFICATION

I
]
! On behalt of Defendant American Towers, LLC Fk/a American Towers, Inc,
(;"American Towers”), in accardance with applicable lav, [, £ M ond ot ‘Cf-zacy_Q,o,q
licreby verily the contents ot this Opposition to Plaintiffs’ Motion for Supersedeas,

|

|
| ' =Ty .-
i ' Gy N
. lit g S o (77 o
; | ,. 3:@4-,4/,;:2{?{ |

Aypétican Towers, LLCT
V4




{  STATE OF SOUTH CAROL]NA IN THE COURT OF COMMON PLEAS

: FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

TRISTAR INVESTORS, INC., . C/A No. 2012-CP-26-8652
MINERVA REALTY, LLC,
and ANGELINE JOHNSON,

! " Plaintiffs,
Vs,

THE HORRY COUNTY COUNCIL, and
AMERICAN TOWER CORPORATION,

{
i
} ' Defendants.
!

STATE OF SOUTH CAROLINA )

|

1 , ) AFFIDAVIT OF JASON GROSECLOSE
| COUNTY OF CHARLESTON )
i

i Before me, the undersigned authori'ty in and for said State and County, personally.
1 .

i appeared Jason Groseclose who, afler being first duly sworn under oath, doth depose and
| :

i say as follows:
L My name is Jason Groseclose. 1 am over the age of twenty-one and submit

this affidavit based upon personal knowledge of the information contained herein, about

which 1 am competent to testify.

2. I am employed as a Project Manager for American Tower Corporation. In

i that capacity, I also work for American Towers, LLC (“American Towers”), an entity
i

'related to American Tower Corporation, and have knowledge of. the business and

transactions of American Towers,

|
! 3. In my position, | have exlensive personal knowledge of American Towers’



bperating p.rocedures. In addition, I am familiar with and have access to American
Towers’ business records, including how such records are maintained.

4.+ American Towers is in the business ‘ of owning and ‘ operating
communications sites for the wireless industry. American Towers will Jease real property
from a landowner, obta_in the necessary zoning ‘and buildingrpermits, and build a tower.
The towers themselves are owned by American Tower, just located on leased land.
Anrerican Towers then finds and negotiates rates with telecommuniéation_s carriers' who
lease space on the tower from American Towers.

5, I have knowledge of the history of American Towers’ telecommunications
facility located at the corner of Huggins Road and Route 9, Loris?'South Carolina 29572
(the “Finklea Site™).

6. I am American Towers’ Project Manager for the Finklea: Site. My duties
include communicating with the carriers that lease space on our tower, and relocation of
our tower to the Brenda Huggins’ Property. .

7. Three cellular telephone "companies - T-Mobile, Horry “Telephone
Company, and Verizon Wireless — currently lease space and maintain signaling equipment
on American Towers’ towcér at the Finklea Site. Once the Horry County Council approved
Resolution R-73-12 for the relocation of American Towe‘rs’ tower, American Towers

contacted these thiee telecommunicaﬁions carriers, American Towers advised these
carriers of the relocation of the tower.

8.-  American Towers has contracts with all three of these carriers whereby
American Towers is obligated to provide them with tower space in the area.

9. All three of the cairiers agreed to move their equipment to the relocated

" tower,



‘Notary Publit for 156 STat8 of_Sein Cagoling

10.  All three of the carriers now expect that they will promptly need to relocate
1

their equipment dué_ to relocation of the tower.

11. American Towers ordered and has incurred the costs for materials and due
diligence to build the relocated tower at an ékpensé of approximately $200,000.

12.  American Towers expects that the materials to build the relocated tower
will to be delivered to Brenda Huggins’ Property withiﬁ approximately 4-6 weeks, without
a blace to store the eﬁuipment.

| 13, Verizon Wireless has stated that the relocated towet woqld be better for _its
network.

14.  American fowgrs’ rela.tionships with the carriers will be harmed if
American Towers does not meet their expeclationé. American Towers does business with

these three carriers at numerous tower sites and a delay would have a substantial negative
4 //f/WVL_

ERIN HICKEY
Nofary Public, South Corollno
My Commission Explias

June 09,2021

effect on American Towers business.

FURTHER AFFIANT SAYETH NOT.

SWORN and subscribed to before me

this 10th }a»z?jc\embgmlz
&,\‘ (L.S)

My Commission gxpires: (=9 - &\
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STATE OF SOUTH CAROLINA | NTHE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY '

TRISTAR INVESTORS, INC., . C/A No. 2012-CP-26-8652
MINERVA REALTY, LLC, :
and ANGELINE JOHNSON,

Plaintiffs,
VS.

THE HORRY COUNTY COUNCIL, and
AMERICAN TOWER CORPORATIQN,

Defendants,

STATE OF _F;_}c%l )

. ) AFFIDAVIT OF ROBERT MCNIEL
COUNTYOF [YuUas ) "

Before'me, the undersigned authority in and for said State and County, personally
appeared Robert McNiel who, after being first duly sworn under oath, doth depose and say

as follows:

1, My name is Robert McNiel. I am over the age of twenty-one and submit

t this affidavit based upon personal knowledge of the information contained herein, about

which I am competent to testify.

2. I am employed as a Director of Strategic Site Development for American

{ Tower Corporation. In that capacity, I also work for American Towers, LLC (“American

i

. Towers™), an entity.related to American Tower Corporation, dnd have knowledge of the

i
i business and transactions of American Towers.
i



|

i

E

} 3. In my position, I have extensive personal knowlgdgc of American Towers’
E operaﬁng. procedures. In addition, I am familiar with and have access to American
§ Towers’ business records, including how such records are maintaiped.

; 4, American Towers is in the business of owning and operating
communications sites for the wireless industry, American Towers will lease real property
from a landowner, obtain the nécessa.ty zoning and building permits, and build a tower.
The towers themselves are owned b}‘l America.m Tower, just located on leaéed land.
American Towers then finds and negotiates rates with'telecommunicaﬁons carriers who

- lease space on the tower from American Towers.

5. I have knowledge of the history of American Towers’ telecommunications

I
|
% facility located at the corner of Huggins Road and Route 9, Myrtle Beach, South Carolina
: 29572 (the “Finklea Site”). '

E 6. ~ Three cellular telephone companies currently lease and use space on the

, tower at the Fi_nIdea Site to broadcast and transmit voice and data signalé. .

{1 7. American Towers’ tower at the Finklea Site is approximately 300 fest in
; height.

‘ 8. American Towers obtained the right to operate its tower at the Finklea Site
ithrough a lease. Angeline Johnson (“Landowner®) and American Towers are the .

i successors-in-interest to the lessor and lessee, respectively, under a January 14, 1995 Lease
| . :

iAgreemen.t entered into between Louise D. Strickland, then the landowner of the Finklea

;‘Site, and Vanguard Cellular Systems of South Carolina, Inc. (the “Lease Agresment”),

l

l

i 9. - Pursuant to its original ferms, the Lease Agreement runs through January,

2015.



10, Upon 'expi;ation of the Lease Agreement, lessee American Towers is
- obligated to remove the tower and all components thereof from the property. In the event

that American Towers does not remove the tower and its components from the property,

American Towers is penalized and obligated to pay additional rent, Paragraph 8 of the

Lease Agreement expressly provides that:

8. Removal of ILessee’s Improvements Upon Termination. Lessor
[Johnson] covenants and agrees that no part of the improvements constructed,

erected or placed by Lessee [American Tower] on the Demised Premises shall
become, or be considered as being affixed to or a part of, the Demised Premises,
any and all provisions and principles of law to the contrary notwithstanding, it
being the specific intention of Lessor that all improvements of .every kind and
nature constructed, erected or placed by Lessee on the Demised Premises shall be
. &nd remain the property of Lessee. Lessee, upon termination of this Agreement
shall within 120 days, remove all such improvements, including without limitation
the tower, equipment building and any fencing, from the Demised Premises. The
Demised Premises shall be returned in a condition that reasonably matches its
original condition (except for any tree, shrub or other, vegetation that was removed),
reasonable wear and tear excepted. Lessee shall compensate Lessor, on a pro rata
basis, for each day said personal property and fixtures remain on the Demised
Premises after termination of this Agreement, at the monthly rent in effect at the
time of termination until such time as removal of the improvements is completed.

11.  In addition to requiring American Towers to remove the tower upon
expiration of the lease, § 8 makes clear that the tower and its components are owned and’

controlled by American Towers at all times. Neither Landowner nor its agents have rights

; to the tower itself, - | _
l 12.  In October, 2007, American Towers and the Landowner negotiated and
' signed an amendment to the Lease Agreement to extend the duration of American Towers’
: lease at the site t]noggh Jmu@, 2030 (tht;, “Lease Extension™).

‘: 13, American Towers tried to continue to operate from Landowner’s propetty,

but when Landowner/TiStar/Minerva denied the enforceability of this Lease Extension,

i
| . A
i American Towers sought to relocate its tower currently located at the Finklea Site to



. another property.

' 14, On June 28, 2012, Americaﬁ Towers signed an agreement with Jandowner
| Brenda G. Huggins (the “Huggins Lease”) to lease certain prop;arty near ‘American
‘ Towers’ Finklea Site (the “Hu-ggins Property™). The Huggins Property is locéted at 215
. Huggins Road, Loris, South Carolina, approximately Y% mile away from the current tower

site,

15. A true and comect copy of a Memorandum of Lease, which memorializes

certain public terms of the Huggins Lease is attached to American Tower Corporation’s

Memorandum in Opposition to Plaintiffe’ Application for Temporary Restraining Order

and Preliminary Injunction (the “Memorandum”).

16, On or about Augusf 31, 2012, American Towers filed a petition with the
Horry County Planning & Zoning Department, seeking to relogate its exisiiug tower at the ‘
Finklea Site to the i-Iuggins Property (the “Relocation Petition”). A true and correct copy

of American Towers’ Relocation Petition with the supporting materials is attached to the

Memorandum.

! 17. The proposed relocated tower would be 300 feet in height.

: 18.  Plaintiffs in this action named American Tower Corporation as a Défendant,
|

1 however, American Towers, LLC applied for and was granted the permit to construct its
E tower at the Huggins Pi'operty.

| .19. American Towers has commun.icatcd with the telecommunications carriers

who have leased space on American Towers’ tower at the Finklea Site regarding the

relocation. All of the carriers have agreed to move their equipment to the proposed tower

} on Brenda Huggins’ property. .



.

20.  American Tower has built several thousand towers in the United States over
tl_le last 12 years and approximately 800 towers in South Carolina, North Carolina, and
Virginia.

21.  Based on my experience, American Towers is able to construct a 300
telecommunications tower within a period of 15-45 days. American Towers is able to

deconstruct a 300’ tower within 5-15 days.

FURTHER AFFIANT SAYETH NOT.

SWORN and subsceribed to before me
this 5+ day of December, 2012.

Y 'ty KMHERINE BRIDGES DRYDEN
Notary Publio, $tale of Texos
} 7 N £p My Commisston Explres
; ‘\z ¢ Seplamber 11, 2016

' AW (LS.
Notity Pum‘c{f’r}the State of TeXAS N
My Commission expires: 0171 1] Ii(o




TEXHIBIT

G

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Appellate Case No. 2013-001178

TriStar Investors, Inc., Minerva Realty, LLC, and ~ Appellants, '
Angeline Johnson,..............oo
v.
The Horry County Council and American Towers, Respondents.
LG,
1 AFFIDAVIT

i
|

| NOW COMES, Ellen Hilburn, who-after being duly sworn deposes and

|
saysas follows:

1. T'have personally been to and observed the proposed site for the new cellular

!

|

j* tower located on Huggins Road.

i 2. Thave observed that the hay has now been mowed.

3. Thave observed that an excavator has been moved onto the proposed site.
4. T personally took the pictures attached to this affidavit and attest to their

‘ authenticity.

1 - FURTHER AFFIANT SAITH NOT.

i Ellen Hilburn

Sworn to and subscribed before
Me IhlS day of June, 2013

\mm \ \QW

Ngtaty Public

¥y Commisslon Explres
Qctobera 2014
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Benjamin H. Culbertson, Circuit Court Judge

Case No. 2012-CP-26-8652

TriStar Investors, Inc., Minerva Realty, LLC, and -
Angeline Johnson, ...........cooooiiiiiiii i Appellants,

The Horry County Council and American Towers,
L, Respondents.

I, the undersigned Administrative Assistant of the law offices of Nelson
Mullins Riley & Scarborough LLP, attorneys for Tristar Investors, Inc., Minerva
Realty, LLC and Angeline Johnson, do hereby certify that I have served all counsel in
this action with a copy of the pleading(s) hereinbelow specified by mailing a coby of the
same by United States Mail, postage prepaid and hand delivery, to the following

address(es):

Pleadings:
Petition for Supersedeas Relief with Request for Expedited
Decision

Counsel Served:

Emma Ruth Brittain, Esquire

Thomas & Brittain, P.A.

1314 Professional Drive

Myrtle Beach, SC 29577

Attorney for Defendant The Horry County Council
Via Hand Delivery



David C. Slough, Esquire

Nexsen Pruet, LLC

1101 Johnson Avenue, Suite 300

Myrtle Beach, SC 29577

Attorneys for Defendant American Tower, LLC
Via Hand delivery

Thomas C. Brittain, Esquire

A. Preston Brittain, Esquire

The Brittain Law Firm, P.A.

4614 Oleander Drive

Myrtle Beach, SC 29577

Attorneys for Defendant American Tower, LLC
Via Hand Delivery

Jonathan L. Yates, Esquire

Hellman Yates & Tisdale, PA

145 King Street, Suite 102

Charleston, SC 29401

Arntorneys for Defendant American Tower, LLC
Via U.S. Mail

Jennifér B. Lee
Administrative Assistant

June 6, 2013



