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Motion and O)rder of February 8, 2012

-STATE OF SOUTH CAROLDY
) INTHE COURT OF COmMON PLEAS

eAANMED

COUNTY OF  RICHLAND )
-David Barnhill, ) Civil Action #2011-CP-40-3456
)
Plaintiff, )
v. )
)  MOTION AND ORDER INFORMATION
Lesa Michelle Gaffney and Jimmy Emmanuel ) FORM AND COVER SHEET
Dessaure, I, )
Defendants ; (-
Plaintiff’s Attorney: Barry B. George Defendant’s Attorney: ;’ = -
SC Bar No.: 2417 SC Bar No.: o 3 S
Address: 1419 Bull Street Address: [ S A o o
Columbia, SC 29201 T 1 = E
Telephone: 254-7222 Fax: 779-9351 Telephone: Fax: o 5 =
E-mail: Other: E-mail: Other: &= = Mo
: )X MOTION HEARING REQUESTED (attach written motion & complete Sections I a:md 1~ %
o FORM MOTION, NO HEARING REQUESTED (complete Sections II and Ilg < —~
o PROPOSED ORDER/CONSENT ORDER (complete Sections IT and IIT) m 2 -
SECTION I: Hearing Information
Nature of Motion: Default ,
Estimated Time Needed: 15 minutes Court Reporter Needed: o Yes X No
SECTION II: Motion/Order Type
0 Written Motion attached
o Form Motion/Order
I hereby move for relief or a%o}@@c\jourt as set forth in the attached proposed Order.
ﬁ/ . 9. (8.
Signat’ur_e of Attorney for Plaintiff : Date submitted
" SECTION III: Motion Fee
¥ Paid — Amount: $25.00
o Exempt: 0 Ruleto Show Cause in Child or Spousal Support
check reason o0 Domestic Abuse or Abuse and Neglect
0 Indigent Status o State Agency v. Indigent Party
0 Sexually Violent Predator Act o Post-Conviction Relief
o Motion for Stay in Bankruptcy
o Motion for Publication o Motion for Execution (Rule 69, SCRCP)
o Proposed order submitted at request of the court; or, reduced to writing
from motion made in open court per judge’s instructions
Name of Court Reporter:
o Other
JUDGE’S SECTION
0 Motion Fee to be paid upon filing of the
order. JUDGE
o_Other: CODE: DATE:
CLERK’S VERIFICATION
Date filed:
Collected by: ‘
o MOTION FEE COLLECTED: 'O~
g CONTESTED — AMOUNT DUE: : Record on Appeal - 1




Motion and Or.c)ier of February 8. 2012

“STATE OF SOUTH CAROLDY
} ) IN THE COURT OF COmMON PLEAS
COUNTY OF  RICHLAND )
‘David Barnhill, ) Civil Action #2011-CP-40-3456
Plaintiff, 3
v. )
)  MOTION AND ORDER INFORMATION
Lesa Michelle Gaffney and Jimmy Emmanuel ) FORM AND COVER SHEET
Dessaure, T, )
Defendants g o
Plaintiff’s Attorney: Barry B. George Defendant’s Attorney: o= -
SC Bar No.: 2417 SC Bar No.: oF 3 )
Address: 1419 Bull Street Address: S = B » =5
Columbia, SC 29201 e R e
Telephone: 254-7222 Fax: 779-9351 Telephone: Fax: Rox= 0 :
E-mail; Other: E-mail; Other: &= =2 '

A MOTION HEARING REQUESTED (attach written motion & complete Sectians I and 1B~
0. FORM MOTION, NO HEARING REQUESTED (complete Sections II and Hg o

o PROPOSED ORDER/CONSENT ORDER (complete Sections I1 and IID) ™

ALNNOD o

SECTION I: Hearing Information

Nature of Motion: Default 4
Estimated Time Needed: 15 minutes Court Reporter Needed: o Yes ¥ No

SECTION II: Motion/Order Type
o Written Motion attached
o Form Motion/Order

I hereby move for relief or action ¥ the court as set forth in the attached proposed Order.

/7//) 9-1G- 1\

Sjgnaﬁne of Attorney for Plaintiff ~ Date submitted

SECTION III: Motion Fee

W Paid — Amount: $25.00

o Exempt: o© Ruleto Show Cause in Child or Spousal Support

check reason o Domestic Abuse or Abuse and Neglect
0 Indigent Status o State Agency v. Indigent Party
o Sexually Violent Predator Act o Post-Conviction Relief
o Motion for Stay in Bankruptcy
0 Motion for Publication © Motion for Execution (Rule 69, SCRCP)
o Proposed order submitted at request of the court; or, reduced to writing

from motion made in open court per judge’s instructions

Name of Court Reporter:
0 Other
JUDGE’S SECTION
o Motion Fee to be paid upon filing of the
order. JUDGE
o Other: CODE: DATE:

CLERK’S VERIFICATION

Q{\}:\' 7\ Date filed:
Collected by: @)\

o MOTION FEE COLLECTED: ‘R >—
o CONTESTED — AMOUNT DUE:

Record on Appeal -- 1
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STATE OF SOUTH CAROLINA
COUNTY OF  RICHLAND
David Barnhill,

Plaintiff,
VS.

Lesa Michelle Gaffney and Jimmy
Emmanuel Dessaure, III,

Defendants.

It appears from the U.S. Postal Service “restricted return receipt” card that the Summons and

)

)

IN THE COURT OF COMMON PLEAS

) .

)
)
)
)
)
)
)
)
)
)

Case #2011-CP-40-3456

ORDER OF DEFAULT > —

0G:8 KY 6- 8341102

371 4

(]
ALNNOD (HY THOIY

Complaint in this action were personally served on Defendant, Jimmy Emmanuel Dessaure, I11, on the

16™ day of June 2011. It also appears from the Affidavit of Plaintiff’s attorney that no Answer or

motion to the Complaint has been served on the Plaintiff’s attorney as required by law, and that

Defendant, Jimmy Emmanuel Dessaure, III, has not otherwise appeared. Furthermore, it appears that .

Defendant is not entitled to relief under the Soldiers’ & Sailors’ Relief Act and that Plaintiff’s damages

are unliquidated.

NOW, ON MOTION of Plaintiff’s attorney, it is ordered and adjudged that Defendant, Jimmy

Emmanuel Dessaure, II1, is in default and that Plaintiff is awarded judgment against Defendant for

damages to be determined at a non-jury hearing held in accordance with applicable law.

Finally, the Clerk of Court is directed to schedule a hearing during the next available non-jury

term at which the extent of Plaintiff’s damages shall be determined.

AND IT IS SO ORDERED.

Columbia, South f olina
Dated: z/8/ix

I MOVE FOR DEFAULT JURBGMENT;

/o

BARRY B. GEORGE

Attorney for the Plaintiff

1419 Bull Street

Columbia, South Carolina 29201

JUﬁEiE, FIFTH JUDICIAL CIRCUIT

‘Record.on Appeal -- 2




STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
David Barnhill,

Plaintiff,

VS.

Lesa Michelle Gaffney and Jimmy
Emmanuel Dessaure, III,

Defendants.

)
) INTHE COURT OF COMMON PLEAS

)

) Docket #2011-CP-40-3456
) &
&y r~o
) -
) AFFIDAVIT OF DEFAULTL] = or:-? RS
) ' po ;:_ o f
; o= = Mo
[T 2= — (@}
) = @ = s
) g g =

PERSONALLY, appeared before me, Barry B. George, who being duly sworn, says that he is the

attorney for the Plaintiff in the above entitled action; that the Summons and Complaint therein were duly

served on the Defendant, Jimmy Emmanuel Dessaure, ITI, on the 16th day of June 2011, as shown by

the U.S. Postal Service’s “restricted return receipt” card; that more than thirty (30) days exclusive of the

day of service has elapsed since the service of said Summons and Complaint; and no Answer, Demurrer,

Notice of Appearance or other pleading has been served on the Plaintiff’s attorney, as required by said

Summons and Complaint, and that said Defendant is now in default. That said Defendant is not a

member of the Armed Services of the United States, as is contemplated under the Soldiers’ & Sailors’

Relief Act, as amended.

e

BARRY B. GEORGE

PAIGE B. GEORGE

ATTORNEY FOR THE PLAINTIFF
1419 Bull Street

Columbia, South Carolina 29201

(803) 254-7222

SWORN to & subscribed before me this

_E_q;‘%ayof Q_L‘Qﬁ’ 201
Cranbene ™, Dunap-Sloaa

NOTARY PUBLIC FOR SOUTH GARDLINA

My €ommission Expires: ©3-0b —{ )

Record on Appeals-3 7- &
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CERTIFICATE OF MAILING

the undersigned employee of BARRY B. GEORGE, ESQUIRE, do hereby

I

certify that I have served the foregoing document(s) by personally mailing a ‘copy of the

same, postage prepaid, on the date shown below as follows:

RESTRICTED DELIVERY
CERTIFIED MAIL
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BARRY B. GEORGE
ATTORNEY AT LAW
1419 BULL STREET
COLUMBIA, S. C. 29201
(803) 254-7222 (803) 779-9351 Fax

May 31, 2011

(] copy

RESTRICTED DELIVERY
CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Jimmy Emmanuel Dessaure, III

36 Roosevelt Street

Estill, SC 29918

RE: DAVID BARNHILL v. LESA MICHELLE GAFFNEY-and JIMMY EMMANUEL
DESSAURE, 1II
Docket #2011-CP-40-3456

Dear Mr. Dessaure:

I enclose herewith and serve upon you by mail, certified copy of Summons and
Complaint in the above matter.

Yours very truly,

Barry B. George
BBG/cs

Enclosure

Record on Appeal -- 5
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Order of September 7. 2012

- STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
S QOUNTY"QF RICHLAND DOCKET NUMBER: 11-CP-40-3456
David Barnhill, |
Plaintiff, -
' ORDER VACATING DEFAULT
Vs.. - : JUDGMENT AGAINST JIMMY
o EMMANUEL DESSAURJ:R m . =
Lesa Michelle Gaffney and Jimmy - = 5
. Emmanuel Dessaure, Ili, o © ;
o RS A S =+ B
Defendants. ) 1l T et
; T : Qo= M,
| o ‘ oz = U:’—é
This matter came before the Court on August 14, 2012, on the motion” ofithe € £
: _ ; . o
-Defendant Jimmy Emmanuel Dessaure, lll (“Dessaure”), pursuant to Rule 60(b§-20f the

South Catolina Rules of Civil Procedure, seeking relief from a default judgment.
Defend_aﬁt Dessaure contends that the judgment should be vacated because an Answer
wa_s'ﬂled on his b.‘ehalf on June 27, 2011, within thirty (30) days of service.
Tﬁis IaWsuit'ari'ses out of an automobile accident October 17, 2010, wherein
Plaiht.iff' was"a passénger in an automobile driven by Defendant Dessaure on Colony
DrivAe‘ ln Richland :County, South Carolina, that was struck by an automobile operated by
Deféndant Lesa Michelle Gaffney (“Gaffney”). Plaintiff sustained bodily injuries as a
. result of the accident énd filed the Summons and Complaint against both Defendants on
.Ma'y 26, 2011. Défendant Gaffney was served by personal service on June 2, 2011,
and Defe}ndént‘IDAe,ssaure was s‘é_erved by certified mail on June 16, 2011.
o A M._.i?ita Metté,: Esquire serve;d an Answer on behalf of both Defendants on June

27, 2@1 1. 'On October 2_‘1, 2011, Ms. Metts fi_led an Amended Answer on behalf of

| ORIGINAscANNEL




H
. i

Defendant Gaﬁney onIS/: ' Theforiginal Answer that was filed on behalf of Defendant
Dessaure was not withdrawnf

‘On Febfuary 9, 2012, Ptaintiff ﬂled-‘an Affidavit of Default seeking an entry of
default against Defendant Dessaure, alleging service was perfected on June 16, 2011,
fand that no Answer had been served on Plaintiff's attorney as required by law. A
damages hearing was echeduled for June 6, 2012, at which time the Court awarded
Plaintiff a defadltjudgm_ent of $15,000.00 against Defendant Dessaure. |

On June 22,.2012, upon learning of the default judgment, Defendant Dessaure,
through his attorney, immediately filed this Motion for Relief from Default Judgment.
Def_endant Dessalire asserts that the judgment should be set aside for mistake,
inadverten'ce,' eurprise, or excusable neglect pursuant to Rule 80(b)(1), SCRCP. This rule
- Is an apprepriate' rernedy where the‘re’fis a good faith mistake of fact and there has been
no a.tte:mpt to thwart the judieial syetem. Williams v. Watkins, 384 S.C. 319; 681 S.E.2d
914 (Ct.App. 2009): Microtronics, Inc. v. S. C Dept. of Revenue, 345 S.C. 506; 548
_ S.E.2d 223 (Ct.App. 2001). Relevant factors in determining whether a default judgment
‘shc')uld be:’set aside are (1) the promptness with which relief is sought, (2) the reasons
for the fallure to act promptly (3) the existence of a meritorious defense; and:(4) the -
_.-bprejudlce to the other parties. McClurg v. Deaton, 380 S.C. 563, 671 S.E.2d 87
(Ct. App 2008) H/// V. Dotz‘s 345 S.C. 304, 547 S.E.2d 894 (Ct. App. 2001.

- In thlS case, there has been a good faith mlstake of fact in that an Answer was

-timely filed on Defendant Dessaure’s behalf and never withdrawn. Once Defendant
Dessaure received the defaultjudgment his undersigned counsel immediately filed this

' motlon for rellef Defendant Dessaure has a meritorious defense in that there is

2 Record on Appeal -- 7




‘ eQi‘_d‘,ence from which a jury could conclude that Defendant Gaffney was solely or
‘primarily-négligent in causing the automobile accident. Plaintiff will not suffer any
prejudice iffhis relief is granted to Défendant Dessaure in that the litigation is ongoing
with Defendant G.aﬁn'ey and the :pa'rtiés h:;ve thus far engaged in minimal discovery.

SdUth -Carolivna has a policy favoring disposition of issues on their merits rather
than~o‘n_ tecHnic‘alitie's. Watkins, Mictronics, Inc. Given the good faith mistake, the
immédiaté motion for relief, the existence of a meritorious defense, and the lack of
p‘rejudicej to Piaintiff, the relief to Defendant Dessaure should be granted.

| T I_S.T'H_EREFOiRE ORDERED, ADJUGED AND DCREED; that the entry of
judgfnégit filed on February 9, 2012 shall be and the same is hereby vacated and
Defendant.Dessaure shall have twenty (20) days from receipt of the notice of this Order
‘to serve an -Anﬁend'ed Answer to the Complaint.

AND IT IS SO ORDERED.

Wil

Alison Rehee’Lee
Circuit Court Judge

%%‘é[lzmz

3 Record on Appeal -- 8




{ Order of October 12. 2012 {

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
' : )
David Barnhill, ) Civil Action No.: 2011-CP-40-3456
)
Plaintiff, ) c_
) ORDER » = =
: ' N P
Lesa Michelle Gaffney and Jimmy ) oM = ==
Emmanuel Dessaure, 1], ) Rom 1
) O 2 O3
Defendants. ) g = 5
L ) =2 >
oo} ~1 %
7

This matter comes before the Court by way of a Rule 59(e) SCRCP motion filed by
Plaintiff to alter or amend this Court’s September 7, 2012 Order. The Motion for
Reconsideration was filed with the Clerk of Court on September 24, 2012.

After careful consideration of the record in this case and the submissions of the parties,
this Court is unable to discover any new material fact or any principle of law that was either
overlooked or disregarded in the previous Order. Accordingly, this Court hereby DENIES
Plaintiff’s Motion to Reconsider the Order Vacating Default Judgment against Jimmy Emmanuel

Dessaure, III filed September 24, 2012. Pursuant to Rule 59(f), oral argument is not necessary.

AND IT IS SO ORDERED. A
My 9&)2/

ALISON RENEE LEE
Presiding Judge

" Columbia, South Carolina ~
~ October 12, 2012

Record on Appeal --9
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Order of June 8. 2012

STATE OF SOUTH CAROLINA

)
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )

Civil Action #2011-CP-40-3456

David Barnhill, )
)
Plaintiff, )
)
Vs, ) S
) ORDER oo
Lesa Michelle Gaffney and Jimmy ) oF &
Emmanuel Dessaure, 11, ) = =
) T !
e e
Defendants. ) c; S =
ok o

A Damages Hearing was held before me at the Richland County Judicial Q@nter,nNOl
Main Street, Columbia, South Carolina, on June 6, 2012 in Courtroom 2-C at 2:00 p. m agamst the
Defendant, Jimmy Emmanuel Dessaure, I11. Present at this hearing was the Plaintiff, David Barnhill,
and his attorney, Barry B. George. The Defendant, Jimmy Emmanuel Dessaure, III, was/was not
present at the hearing.

Evidence was presented at the hearing on behalf of the Plaintiff. The Plaintiff testified
that he was injured in an automobile accident on October 17, 2010 when he was a passenger ina
vehicle driven by the Defendant, Jimmy Emmanuel Dessaure, III, when the car was struck by a
vehicle driven by the Defendant, Lesa Michelle Gaffney. The Plaintiff testified that the Dessaure
vehicle was backing into a driveway at the time of the accident.

The Plaintiff testified that he was injured in this accident. The Plaintiff testified that he
injured his neck and lower back in the accident. The Plaintiff further testified that he was treated by
Main St. Back & Neck from November 10, 2010 until January 5, 2011. The Plaintiff further testified
that he continues to have trouble with his lower back as a result of the accident. The Plaintiff
testified that he takes over the counter medicine for the pain from the injuries sustained in the above
accident.

The Plaintiff presented to the Court the following medical information: Main St. Back &
Neck in the amount of $4,540.00. '

Barry B. George, Attorney for the Plaintiff, presented to the Court a letter dated May 22,
2012 wherein the Defendant, Jimmy Emmanuel Dessaure, I1I, was notified of the Damages Hearing

scheduled for June 6, 2012 at 2:00 p.m. in Courtroom 2-C of the Richland County Judicial Center.

Record on Appeal -- 10




After considering the evidence presented, I FIND:
A) That an Order of Default was signed against the Defendant, Jimmy Emma.nuel
Dessaure, III, on February 8, 2012 by the Honorable James R. Barber, III.
B) That the Plaintiff, David Barnhill, was injured in the automobile accident on October
17, 2010, when he was a passenger in a vehicle driven by the Defendant, Jimmy Emmanuel
Dessaure, III, and that the Dessaure vehicle was struck by another vehicle while backing in the
roadway.
C) That the Plaintiff, David Barnhill, was injured in the accident on October 17, 2010
and had the following medical expenses: Main St. Back & Neck in the amount of $4,540.00.
D) That the Plaintiff, David Barnhill, testified that he still suffers pain in his neck and
lower back and takes over the counter medication for the pain.
E) That Barry B. George, Attorney for the Plaintiff, presented to the Court a letter dated
May 22, 2012 wherein the Defendant, Jimmy Emmanuel Dessaure, III, was notified of the Damages
Hearing scheduled for June 6, 2012 at 2:00 p.m. in Courtroom 2-C.
THEREFORE, IT IS ORDERED that the Plaintiff, David Barnhill, have judgment against
the Defendant, Jimmy Emmanuel Dessaure, III, for actual damages for personal injury in the amount
/ST po o o= Dollars.
’ /AND IT IS SO ORDERED.

4.
HONORABLELERNESFKINARD, JR.
JUDGE, FIFTH JUDICIAL CIRCUIT

Columbia, South Carolina

Dated: _/7/{//9’

2 Record on Appeal -- 11




Complaint

STATE OF SOUTH CAROLINA ) _
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND )
David Barnhill, ) Civil Case # e
) ]
Plaintiff, ) 3 =
vs. ) COMPLAINT. " o
) (Jury Trial Requested)™™
Lesa Michelle Gaffney and Jimmy Emanuel ) e X
Dessaure, III, ) 0=
) SN
Defendants. ) =

The Plaintiff, complaining of the Defendants herein, alleges:

1. That the Plaintiff is a citizen and resident of the County of Richland, State of South
Carolina; that, upon information and belief, the Defendant, Lesa Michelle Gafﬁ:ley, is a resident
of the County of Richland, State of South Carolina; and that, upon information and belief, the
Defendant, Jimmy Emanuel Dessaure, I, is a resident of the County of Hampton, State of South
Carolina. ,

2. That on or about October 17, 2010, the Plaintiff, David Barnhill, was a passenger in a
1999 Ford automobile being operated by the Defendant, Jimmy Emanuel Dessaure, III, on
Colony Drive, in the County of Richland, State of South Carolina; that the Defendant, Lesa
Michelle Gaffney, was operating a 1996 Chevrolet automobile east on Colony Drive, in the
County of Richland, State of South Carolina and crashed into the vehicle in which the Plaintiff
was a passenger, throwing the Plaintiff in and about the interior of said vehicle, thus causing him
severe and painful bodily injuries.

3. That as a result of the above, the Plaintiff suffered injuries in and about his body, all of
which has and will cause him to undergo much physical pain and suffering, has and will cause
him to have to spend money on medical services, and has and will cause him to lose money in
the nature of wages and earnings.

4. A) That the Defendant, Lesa Michelle Gaffney, was willful, wanton, negligent,
grossly negligent, careless and reckless in the following particulars, to-wit:

a) in failing to maintain a proper lookout;

b) in failing to keep her vehicle under proper control;
¢) in driving too fast for conditions;

d) in failing to yield the right-of-way;

e) in failing to apply her brakes, if any she had; Record on Appeal -- 12




) in failing to sound her horn;

g) indriving while under the influence of intoxicants or narcotics;

h) in failing to take evasive action of any kind to avoid the accident.

i) in failing to use the degree of care and caution that a reasonable
and prudent person would have used under the same or similar
circumstances; and,

j) such other particulars as the evidence at trial my show;

B) That the Defendant, Jimmy Emanuel Dessaure, III, was willful, wanton, negligent,
grossly negligent, careless and reckless in the following particulars, to-wit:

a) in failing to maintain a proper lookout;

b) in failing to keep his vehicle under proper control;

¢) in driving too fast for conditions;

d) in failing to yield the right-of-way;

€) in improperly backing his automobile;

) in failing to take evasive action of any kind to avoid the accident.

g) in failing to use the degree of care and caution that a reasonable
and prudent person would have used under the same or similar
circumstances; and,

h) such other particulars as the evidence at trial may show;

All of which were the direct and proximate cause of the damages suffered by the Plaintiff herein,
said acts being in violation of the case and statute laws of the State of South Carolina.

- 5. That the Plaintiff is informed and believes he is entitled to judgment against the
Defendants for actual da.mages in the amount to be determined by a jury; and an appropriate
amount of punitive damages.

WHEREFORE, Plaintiff prays for judgment against the Defendants for actual damages in
the amount to be determined by a jury; an appropriate amount of punitive damages; for the costs

of this action; and for such other and further relief as this Court may deem just and proper.

BARRY B. GEORGE
PAIGE B. GEORGE
ATTORNEY FOR THE PLAINTIFF
1419 Bull Street
Columbia, SC 29201
May 24, 2011 (803) 254-7222

Record on Appeal -- 13




- Answer filed June 30,2011

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND )
_ )
David Barnhill, ) ,
Plaintiff, ) CA No. 2011-CP-40-3456
) ANSWER
vs. ) (JURY TRIAL REQUESTED)
)
Lesa Michelle Gaffney and )
* Jimmy Emanuel Dessausure, 11, )
Defendants. )

TO:  Plaintiff and his attorney, Barry George, Esquire:

The Defendants, answer the Plaintiff Complaint as follows:

FOR A FIRST DEFENSE

1. The Defendants would admit the allegatlons in paragraph 1 of the
Complaint.

2. The Defendant is without sufficient information to admit or deny the
allegations.

3. The Defendant is without sufficient information to admit or deny the
allegations.

4. The Defendant is without sufficient information to admit or deny the
allegations.

5. The Defendant is mthout sufficient information to admit or deny the

allegations.

M. Rita Metts Attorney for the Defenaanﬂé
Metts Law Firm, LLC

3531 River Drive

Columbia, South Carolina 29201

(0) 803-929-0577

(F) 803-929-0578

Columbia, South Carolina

June 27, 2011

Record Oéé?&%;é@%@




Amended Answer filed October 25, 2011

STATE OF SOUTH CAROLINA - IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND
David Barnhill, '
Plaintiff, CA No. 2011-CP-40-3456
: AMENDED ANSWER
V. ‘ : (JURY TRIAL REQUESTED)

Lesa Michelle Gaffney and
Jimmy Emanuel Dessausure, 111,
Defendants. ]

TO:  Plaintiff and his attorney, Barry George, Esquire:
The Defendant Lesa Gaffney, answers the Plaintiff’s Complaint as follows:

FOR A FIRST DEFENSE

The Defendant would sdmit the allegations in paragraph 1 of the Complaint.

The Defendant is witheut sufficient information to admit or deny the allegations.
The Defendant is without sufficient information to admit or deny the allegations.
The Defendant is withcut sufficient information to admit or deny the allegations.
The Defendant is witheut sufficient information to admit or deny the allegations.

SVt u/}ucf;é /

M. tha Metts, Esquire

Attomey for Gaffney

Metts Law Fuirm, LLC

3531 River Drive

Columbia, South Carolina 29201
(0) 803-929-0577

(¥) 803-929-057¢8

B L) N —

Columbia, South Carolina

October 21, 2011
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Defendant Dessaure’s Motion to be Relieved of Default

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND DOCKET NUMBER: 12-CP-40-3456
David Barnhill,

Plaintiff,
Vs. NOTICE OF MOTION

A AND

Lesa Michelle Gaffney and Jimmy MOTION TO BE RELIEVED OF
Emmanuel Dessaure, i, DEFAULT

Defendants.

TO: BARRY B. GEORGE, ATTORNEY FOR THE PLAINTIFF:

PLEASE TAKE NOTICE that the Defendant, through his undersigned attorney,
on the tenth (10" day after service hereof at 10:00 AM or as soon thereafter as counsel
may be heard will move before the Judge, Court of Court Of Common Pleas for
Richland County, Fifth Judicial Circuit, Richland County Judicial Center, Columbia,
South Carolina for an Order of the Court pursuant to Rule 60(b) of the South Carolina
Rules of Civil Procedure, as applicable, relieving this Defendant from a final judgment
and granting this Defendant an extension of time within which to Answer the Plaintiff's
Complaint.

;!"his Motion is made on the ground that good cause exists for the setting aside of
the final judgment which has been rendered through this Defendant's mistake,
inadvertence or excusable neglect.

The undersigned attorney certifies, on information and belief, that consultation

with opposing counsel in an effort to attempt a good faith resolution of the matter

Page 1 of 2
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contained in the within Motion

held.

Columbia, South Carolina
June 21, 2012

would serve no useful purpose or could not be timely

ROGERS TOWNSEND & THOMAS, PC

By: m# % P A
William H. Bowman, li! _

P. O. Box 100200, Columbia, SC 29202
(803)771-7900; bbowman@rtt-law.com
Attorney for Jimmy Emmanuel Dessaure, lil

CERTIFICATE OF MAILING
I hereby certify that a copy of the foregoing pleading was mailed to all
counsel of record in this proceeding June 21, 2012.

@M%%%dﬁ@wz%/

Page 2 of 2
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Defendant Dessaure’s Amended Motion to be Relieved of Default

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND DOCKET NUMBER: 11-CP-40-3456
David Barnhill,

Plaintiff,

. AMENDED
Vs. NOTICE OF MOTION
AND

Lesa Michelle Gaffney and Jimmy MOTION TO BE RELIEVED OF
Emmanuel Dessaure, I, DEFAULT

Defendants.

TO: BARRY B. GEORGE, ATTORNEY FOR THE PLAINTIFF:

PLEAS'E TAKE NOTICE that the Defendant, Jimmy Emmanuel Dessaure, lll,
through his undersigned attorney, on the tenth (10") day after service hereof at 10:00
AM or as soon thereafter as counsel may be heard will move before the Judge, Court of
Court Of Common Pleas for Richland County, Fifth Judicial Circuit, Richland County
Judicial Center, Columbia, South Carolina for an Order of the Court pursuant to Rule
60(b) of the South Carolina Rules of Civil Procedure, or otheArwise, relieving this
Defendant from a final judgment and granting this Defendant an extension of time within
which to Answer the Plaintiff's Complaint.

This Motion is made cn the ground that an Answer was served on behalf of this
Defendant on June 27, 2011, and filed with the Court on June 30, 2011, and this
Defendant is not in Default and the Judgment rendered against him is void.
Alternatively, this Defendant alleges that good cause exists for the setting aside of the

final judgment which has been rendered through this Defendant's mistake, inadvertence

or excusable neglect.

Page 1 of 2
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The undersigned attorney certifies, on information and belief, _that consultation

with opposing counsel in an effort to attempt a good faith resolution of the matter

contained in the within Motion would serve no useful purpose or could not be timely-

held.

Columbia, South Carolina

June 22, 2012

ROGERS TOWNSEND & THOMAS, PC

By:_/YNTT: (.
William H. Bowman, Hl

P. O. Box 1002090, Columbia, SC 29202
(803)771-7900; bbowman@srti-law.com
Attorney for Jimmy Emmanuel Dessaure, Il

CERTIFICATE OF MAILING
| hereby certify that a copy of the foregoing pleading was mailed to all
counsel of record in this proceeding June 22, 2012.

( "nwo'«ffﬁ@’r@lﬁ?ﬂ L
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I~ N T
Affidavit 6F ﬁ@l%\lganuel Dessaure, 11

NI\N/dE

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND DOCKET NUMBER: 11-CP-40-3456
David Barnhill,

Plaintiff,

AFFIDAVIT OF
Vs. JIMMY EMMANUEL DESSAURE, Ili
Lesa Michelle Gaffney and Jimmy
" Emmanuel Dessaure, IlI,
Defendants.

PERSONALLY APPEARED BEFORE ME, Jimmy Emmanuel Dessaure, Ill, who

being duly sworn, deposes and states the following:

1. My name is Jimmy Emmanuel Dessaure, Il and | am a named Defendant in

~ the above entitled action. | am 23 years of age and of sound mind.

2. On October 17, 2010, | was involved in an accident with Lesa Michelle

Gaffney'. The Plaintiff, David Barnhill, was a passenger in the vehicle | was driving.
3. At the time of the accident | was driving a vehicle owned by Keyon Jornell
Council on Colony Drive and was backing into a private drive from Colony Drive at a

speed of 3-5 miles per hour and at least half of my vehicle was out of the traveled portion

of the roadway.

4. At the same time and place, Lesa Michelle Gaffney operating her vehicle
east on Colony Drive struck the drivers side front quarter panel of the vehicle | was driving

as | was completing my reverse movement.

5. I am informed and believe | was not at fault in the ‘Accident.

Page 1 of 2
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6. I am informed and believe that Lesa Michelle Gaffney while driving under the
influence of alcohol or drugs, was traveling too fast for conditions, failed to maintain control

of her vehicle, apply her brakes, or keep a proper lookout, all of which caused the

accident.

7. | am inform_ed and believe that Lesa Michelle Gaffney was arrested at the

scene of the accident for driving under the influence.

8. As a result of the accident on October 17, 2010, | retained Attorney J. Todd
Rutherford, Esquire, to represent me (see exhibit A) and | was under the impression that

this matter had been taken care of and was concluded.

FURTHER AFFIANT SAYETH NOT.

N Gy 1350

Jimm?fémn{anuél Dessaure, Il - -

SWORN TO AN SUBSCRIBED

rbefor d yofAugust 2012,
. D
o »Notdry Pubhc for South Caro AN?
:,-.f My L,ommlaswn Expires; QD11 ¢ ' [
%ofmme 57 Awtners Au
4o Bpoan K Kor?
Biro . DM,

Page 2 of 2
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THE RUTHERFORD LAW FIRM, LL.C

2113 Parx StrrEr
" P.O. Box 1452
Corunsia, SC 29202

Tereruong: (803) 256-3003
Racsmarny: (803) 256-9698
VICTOR 11

ALEXANDRA BENEVENTO
ATTORNEY OF COUNSEL . ATTORNEY OF COUNSEL

November 19, 2010

Via Facsimile: (202) 621-1320
GEICO Insurance

Atthy: Jennifer Bandows

One Geico Center

Macon, GA 31296

Re: My Clients: - Jimmy Dessasure and David Beranhill
Your Claim No.:  0392336190101034
Date of Injury: October 17, 2010
Your Insured: unknown at this time

Dear Ms. Bandows:

Please be advised I have been retained to represent Mr. Dessasure and Mr. Branhill with
regard to personal injuries they sustained as a result of an antomobile accident with your
insured on October 17, 2010. Please direct all future correspondence and inquiries to my
attention at the above address and phone number.

My clients are currently receiving medical treatment for their injuries. Upon completion of
this treatment, 1 will forward you a copy of thelr medical records and expenses along with a

settlement demand

At th13 time, 1 wouid also like to request that a copy of your insured’s policy information be
forwarded to our office. '

I lock forward to working with you in this matter. If you have any questions, please do not
hesitate to contact me,

Sincerely,

J. Todd Rutherford, Esquire
JTR/sgj
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND DOCKET NUMBER: 11-CP-40-3456

David Barnhill,

Plaintiff,
CERTIFICATE OF SERVICE

Vs.

Lesa Michelle Gaffney and Jimmy
Emmanuel Dessaure, i,

Defendants.

|, the undersigned, an employee of Rogeré, Townsend & Thomas, PC, attorneys for
the Defendant, Jimmy Emmanuel Dessaure, lll, do hereby certify that | have served the
within and foregoing AFFIDAVIT OF JIMMY EMMANUEL DESSAURE, I, this 10 August
2012, on Plaintiff Counsel by personally _depositing a copy of same in a United States
Postal Service mailbox, postage pre-paid, addressed as follows:
Barry B. George, Esquire

1419 Bull Street
Columbia, SC 29201

Canoip %0%@%6

Casey L.(Goldsberry

Columbia, South Carolina
August 10, 2012

Page 1 of 1
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Transcript of Proceedings

State of South Caroclina ) In The Court of Common Pleas -
) Fifth Judicial Circuit
County of Richland ) 2011-CP-40-3456

David Barnhill,
Plaintiff,
Transcript of Record

vVS.

Lesa Michelle Gaffney and
Jimmy Emmanuel Dessaure, III,

Defendants.

N e e e e e e et e e e

August 14, 2012
Columbia, South Carolina

B EEFORE:

The Honorable Alison Renee Lee, Judge

A PPEARANCES:

Barry B. George, Esquire
Attorney for the Plaintiff

William H. Bowman, III, Esquire
Attorney for Defendant Dessaure

Elizabeth B. Harris, CVR-M
Circuit Court Reporter

Record on Appeal -- 24
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THE COURT: Good afternoon, everyone. The first
matter I have is David Barnhill vs. Lesa Gaffney and Jimmy
Dessaure. 1It's docket number 2011-CP-40-03456. The
plaintiff is represented by Barry George. The defendant is
represented by?

MR. BOWMAN: William Bowman.

THE COURT: Thank you. William Bowman, and we are
here on Mr. Bowman's motion to set aside the defaﬁlt. Is
that correct?

MR. GEORGE: Yes, Your Honor.

MR. BOWMAN: Yes, Your Honor. It's a default.

THE COURT: And Rita Metts represents Michelle

/Gaffney. Is that ---

MR. GEORGE: That case is settled, Your Honor.

THE COURT: Okay. So, that portion of the case 1is
settled?

MR. GEORGE: Yes, ma'am.

THE COURT: So, it's now just Mr. Barnhill against Mr.
Dessaure?

MR. GEORGE: That's correct, Your Honor. Your Honor,
would the record reflect also that David Barnhill is in
court today?

THE COURT: And he's present here with you. All
right.

MR. GEORGE: Yes, ma'am. Thank you, ma'am.

Record on Appeal -- 26
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THE COURT: Thank you.

Yes, sir, Mr. Bowman.

MR. BOWMAN: Thank you, Your Honor. May it please the
court? I represent Jimmy Emmanuel Dessaure, III. The
action arises out of an automobile accident. Mr. Barnhill
was a passenger in Mr. Dessaure's car, my client's car,
when the accident occurred, and he filed é lawsuit against
his host driver, my client, Mr. Dessaure, and the other
driver, Gaffney.

Gaffney was DUI, whatever. I think she was
responsible. Anyway, she's -- her company has paid. She's
being dismissed.

We -- the judgment was entered, Your Honor, on -- and
they highlighted June 22nd. Damages was -- hearing was
held on June 6, 2012, and a $15,000 judgment was entered
against Dessaure. The basis, Your Honor, of the motion by
Dessaure is that there is good cause for setting aside the
default judgment and that he has a meritorious defense.

And the factual basis of that is that he was served by
certified mail. I don't think that's in controversy. He
was served, but M. Rita Metts, Esquire, filed an answer on
his behalf on June the 27, 2011, and on October the 21,
2011, Ms. Metts filed an amended answer in which she did
the Gaffney only. She did not withdraw the answer for

Dessaure. There is an answer on record in my client's

Record on Appeal -- 27
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name; it has never been withdrawn.

We take the position that this constitutes good cause
and a mistake of fact upon which Mr. Dessaure can rely in
his motion before the court to set aside the judgment
against him.

Furthermore, Your Honor, we have filed an affidavit of
Mr. Dessaure that is in the court record. And he, when he
was in this accident, he turned the matter over to an
attorney, Mr. Todd Rutherford, and Mr. Rutherford's letter
of representation is attached to my client's affidavit as
Exhibit A.

THE COURT: Can you tell me when that was filed
because I don't have a copy of that.

MR. BOWMAN: Of the affidavit?

THE COURT: Yes. Yes, sir.

MR. BOWMAN: If I may approach the bench, I'll hand up
a clocked copy.

(A PAUSE.)

MR. BOWMAN: 1In summary, Judge, we think that there's
been a good faith -- a good cause showing -- let's take it
back. The answer was filed on behalf of my client. 1Is
not, is not technically been withdrawn. We could have come
before the court asking the court to void the judgement
because there is answer of record. It has never been

withdrawn.
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But based upon that, based on the fact that my client
turned his case over to an attorney licensed in South
Carolina to represent him, left it in his hands to take
care of, we believe that this in total constitutes a good
cause to set aside the judgment under Rule 60.

We immediately filed when -- when we learned the

judgement was filed in June, we immediately filed a motion

to set aside the judgment. But in June I think as well we
had -- in the affidavit of Mr. Dessaure, you will note that
he was in a driveway when he was hit by the co-defendant.
Ms. Gaffney has essentially conceded fault. She was DUI
and pled guilty to DUI, but she hit my client. Mr.
Barnhill was in my client's car.

He has a meritorious defense. There would be no
prejudice. There's been no discovery done in the case. It
was settled by Gaffney without engaging in any discovery.
No doubt that was their decision. So, it's as if the case
were in the initial stages.

We see no prejudice to Mr. Barnhill, should the court
see fit to grant the motion. 1In fact, he, he's been
compensated by Ms. Gaffney for what they believe to be an
adequate settlement by her carrier. So, we don't see any
prejudice. |

South Carolina has a policy of favoring disposition of

issues on their merits rather than on mere technicalities,
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and we believe there's been a goéd—faith mistake, and that
the motion should be granted. &nd we ask the court to
please consider the motion and grant the relief sought by
Dessaure to have an opportunity to come in and defend his
case, which is defensible. Thank you, Your Honor.

THE COURT: Mr. George.

MR. GEORGE: Your Honor, the answer, Ms. Metts put in
an answer amending -- to amend her answer. Mr. Dessaure
does not have an answer now since there's been an amended
answer filed. Ms. Metts through error answered for both
defendants.

Mr. Dessaure has never turned his complaint when he
was served personally over to anyone. He did not turn the
complaint. What's, what's important in this case, as I see
it, Mr. Dessaure had a lawyer, Todd Rutherford, who Mr.
Rutherford represented him in the accident. And this
affidavit, I want the court to understand that Mr. Dessaure
did not take the summons and complaint and take it to Mr.
Rutherford and ask him what to do with it. He just didn't
do anything with it.

And far as the facts of the éccident, Mr. Dessaure was
backing down the road and had got halfway into a driveway
when another car coming down the road hit him. He was not
completely -- he was backing. In éther words, he failed to

yield to the car coming down the road. They settled for --
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the amount of money he got from the other car was a
compromise, not a full settlement.

So, we had filed. We served the guy. No question
he'd been served. He was notified of the damages hearing.
Hé didn't answer it.

The summons are fairly clear when you get a summons if
you will take the time to read them. It says you have
thirty days in which to answer this. You don't answer it,
they're going to find you in default and ask for damages.
That's fairly clear, and all he had to do was pick up the
telephone, call Mr. Rutherford, and say I got this summons
and complaint.

A lot of times, I have people call me once they get
served and ask me what to do with them. He didn't do
anything. He just, he just trash canned it, and now

they're up here for asking relief, and I think it's too

late.

We ask you not to set aside what we have. -Judge
Kinard heard it. He didn't overpay us. I'll promise you
that.

THE COURT: I'm sorry, you —-- and just to make sure.
You're saying that the answer that was filed by Ms. Metts

was as to both defendants?

MR. GEORGE: The original was, and then when she found

out she had made a mistake, she amended it to answer just

Record on Appeal -- 31




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

for the other defendant. Mr. Dess -- she didn't answer
because Mr. Dessaure took the papers to anybody. She just
answered it out of hand for both defendants, and then she
amended it.

THE COURT: All right, I'll look at the documents. In
particular, I'll need to spend a little bit more time
looking at the affidavit.

Is this just -- this is your copy?

MR. BOWMAN: That's my copy of the affidavit, Your
Honor. You can have it if you wish.

THE COURT: If the clerk's office has one in their
file, I will return this one fo you.

MR. BOWMAN: Okay.

THE COURT: Since it's your =-- it looks like it's a
duplicate original.

MR. BOWMAN: All right.

THE COURT: But I want to make sure. I had not seen
this. Thank you.

MR. GEORGE: Thank you, Your Honor.

MR. BOWMAN: Briefly? Judge, briefly, let me just --
I don't want to -- other people are waiting.

THE COURT: Yes, sir. I'm sorry.

MR. BOWMAN: I don't know what my client told Mr.
Rutherford, but that's not part of the record. I know Mr.

Rutherford represented my client for the accident.
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THE COURT: Okay.

MR. BOWMAN: And, Judge, the answer on behalf of my
client has never been withdrawn.

MR. GEORGE: 1It's just been amended.

MR. BOWMAN: Well, it's been amended where she said
she was appearing for another defendant. She did not
withdraw the answer fof my client. We take the position
that that's void alternatively.

THE COURT: All right.

MR. BOWMAN: That the judgment void alternatively,
that certainly that's good, good cause.

THE COURT: I'11l look at it all.

MR. GEORGE: Your Honor, if what Mr. Bowman 1is saying
is true, then Ms. Metts would have.a problem of conflict of
interest representing two defendants.

~=—— END OF TRANSCRIPT OF RECORD ---
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CERTIFICATE

I, THE UNDERSIGNED ELIZABETH B. HARRIS, CERTIFIED
VERBATIM OFFICIAL COURT REPORTER FOR THE FIFTH
JUDICIAL CIRCUIT OF THE STATE OF SOUTH CAROLINA, DO
HEREBY CERTIFY THAT THE FOREGOING IS A TRUE, ACCURATE
AND COMPLETE TRANSCRIPT OF RECORD OF ALL THE
PROCEEDINGS HAD AND EVIDENCE INTRODUCED IN THE HEARING
OF THE CAPTIONED CAUSE, RELATIVE TO APPEAL, IN THE
CIRCUIT COURT FOR RICHLAND COUNTY, SOUTH CAROLINA, ON
THE 14TH DAY OF AUGUST, 2012.

I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN,

COUNSEL, NOR INTEREST IN ANY PARTY HERETO.

%%@/ / /@Q%/%)

ELUZABETH B.\ HARRIS VR-M

COLUMBIA, SOUTH CAROLINA

JANUARY 13TH, 2013
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Certificate of Mailing

CERTIFICATE OF MAILING

I, the undersigned employee of BARRY B. GEORGE, ESQUIRE, do hereby

going document(s) by personally mailing a‘copy of the

certify that I have served the fore

same, postage prepaid, on the date shown below as follows:

RESTRICTED DELIVERY
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Jimmy Emmanuel Dessaure, III

3

6 Rooseveit Street
Estill, SC 29918
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BARRY B. GEORGE
ATTORNEY AT LAW
1419 BULL STREET
COLUMBIA, S. C. 29201
(803) 254-7222 (803) 779-9351 Fax

May 31, 2011

(] copy

RESTRICTED DELIVERY
CERTIFIED MAIL »
RETURN RECEIPT REQUESTED

Jimmy Emmanuel Dessaure, IIT

36 Roosevelt Street

Estill, SC 29918

RE: DAVID BARNHILL v. LESA MICHELLE GAFENEY and JIMMY EMMANUEL
DESSAURE, II1
Docket #2011-CP-40-3456

Dear Mr. Dessaure:

I enclose herewith and serve upon you by mail, certified copy of Summons and
Complaint in the above matter.

Yours very truly,

Barry B. George
BBGf/cs

Enclosure
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Certificate of Counsel

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

June 3, 2013 \j@OUL(AC%\ %@‘7

Paige B. George

Law Office of Barry B. George
1419 Bull Street

Columbia, South Carolina 29201
(803) 254-7222

Attorney for Appellant

SC Court ot Appeals
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

Alison Renee Lee, Circuit Court Judge

Case No. 2011-CP-40-3456

David Barnhill, Appellant,
V.

Lesa Michelle Gaffney and Defendants,

Jimmy Emmanuel Dessaure,

I,

Of Whom Jimmy Emmanuel

Dessaure, 111 is Respondent.
PROOF OF SERVICE

I certify that I have served the Record on Appeal on Jimmy Emmanuel Dessaure,
I1I by depositing a copy of it in the United States Mail, postage prepaid, on May 15,
2013, addressed to his attorney of record, William H. Bowman, III, Esquire, Rogers
Townsend and Thomas, P.C., Post Office Box 100200, Columbia, South Carolina 29202.

May 15, 2013

Palge B. d\éorge

Law Office of Barry B. George

1419 Bull Street RENWFEVE%
Columbia, South Carolina 29201

Attorney for Respondent SG GCo it of Apgeg"‘




