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Jernigan -vs- Katz and Bank of America (2009-CP-10-02433)
Suzanne Katz - Examination by The Court
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A. Yes.

Q. After the cat’s out of the bag, you already went to
the police, had the report filed, right?

A. Right.

Q. He had been arrested, right?

A. Right.
Q. Your sons found about it, right?
A. Right.

0. You had all of that to deal with then at that point,

right?
A. Right.
Q. Only then did the bank say, we can’t comment on his

state of'mind. Isn’t that;right?
A, Right.
Q. That’s ail I have. Thank you, ma’am.
THE COURT: Any recross?
MR. ABNEY: No, Your Honor.
THE COURT: All right. Ms. Katz, you need some
water or anything?
WITNESS: 1I‘m okay. Thank you.
“THE COURT: Pardon? P
"WITNESS: I‘m okay. Thank you.
THE COURT: I just want to ask you one question
| EXAMINATIQN

BY THE COURT:

ROA 460
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Jernigan -vs- Katz and Bank of America (2009-CP-]0-02433) 137
Suzanne Katz - Examination by The Court
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Q.

Did the bank ever tell you that your ex-husband, if he

was on-line on his account number 4502 that he could choose

~- to pay on-line bills, he could choose from your account

to pay those bills and that was because he had not been

removed back in ‘04?

the bank.

A.

Q.

Did anybody ever tell you that from

I'm sorry. Would you ask me again.

All right. Did the bank ever tell you that your ex-

husband, in January .of ‘07, had access to your account

through his account to pay bills on-line and he could pay

out of your account, in January of ‘072

No.
Did anybody ever

No.

tell you that?

Did they ever tell you that the reason that existed in

January of ‘07 was because the bank had failed to remove

him in ‘04?2 Did they tell you that?

A.

19

much.

much.

Yes,

THE COURT:

Okay. All right. Thank you very

Does anybody have any questions?

MR. ABNEY:

THE COURT:

No, Your Honor.

You may step down. Thank you very

You want to call your next witness?

MR. EDWARDS:

THE COURT:

Ms. Katz rests.

Okay. Any motions from the

ROA 461
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Suzanne Katz - Examination by The Court
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Plaintiff?

MR. WAGGONER: No, sir.

THE COURT: Any from the cross-plaintiff?

MR. EDWARDS: No, sir.

THE'COURT: Any from the Defendant, Banklof
America?

MR. ABNEY: We have a motion for non—suit, Your
Honof, voluptary non-suit.

THE COURT: 1I’11 be'giad to hear you. Why don’t
we take each cause of action against each party(separate,
if we may;.

MR. ABNEY: Ve;y weil. First cause of action
from the plaintiff, Floyd Jernigan, is defamation. To
recover for defamation, he’s got to show false defamatory
statement, unpriviléged communicafion, false on the
defendant’s part in . publishing the statement and
actionability.~ Substantial truth is an abscolute defense to
a claim for defamation and any communication made on the
subject matter'in which the person communicating has an
interest or duty is qualified as privilege if made to a
person with a corresponding interest or duty. It
communication is privileged, Your Honor, the plaintiff’s
got to show actual malice on the part of the bank.. In this
case,'Your Honor, the statements that are alleged to be

defamatory were absolutely true. The bank employees Ms.

ROA 462



Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) - - ’ : 139
Suzanne Katz - Examination by The Court
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Katz spoke with following'diécovery of the'transactions
told her that the payments would require some affirmative
conduct on Dr. Jernigan’s part. No one at the bank told
her that Dr. Jernigan had to have intended to steal these
funds. And Jernigan has not shown that these statements
were false. 1In fact, they were true as established by the
Bank of America employees wﬁo have testified that the only.
way these transactions could have occurred is by Dr.
Jernigan picking the 8854 account.

Moreover, Dr. Jernigan has cdnceded he doesn’t recall
the acfual session when hé'sat down ‘and ﬁade these

payments.- He’s conceded also that he was aware all along

_that the 8854 account was right there in his on-line

profile after January 2004, all the way up until the time
these payments were made. And with regard to this theory
that the acéount being frozen had something to do_with‘
these payments, Dr. Jerniéan conceded on the\stand‘that
after reviewing the statement, that there’s clearly debit
activity going on in that acéount on the dates that these
payments were made. “There’'s qheck activity, debit card
transactions and electronic transfers: They’ ve provided no
evidence, Your Honor, that this restriction had anything
whatsoever to do with the disputed payments that are at

issue with this case. And the reason why, Your Honor, that

no one ever brought this up over the disputed payments, was

ROA 463



Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) 140
Suzanne Katz - Examination by The Court

1 because to this day no one thinks for the bank that that

2 restriction had anything whatsoever to do with these

3 transactions. Because they’ve established no untrue

4 statement claim for defamation should fail.

5 Also, Your Honor, any statements made to Ms. Katz

6 about the transactions would be subject to qualified

7 privilege. Obviously, the bank speaking to their customer

8 about this transaction has to speak, has to tell their

9 understanding of what happened. Therefore, because it was

10 in a privileged situation, the bank speaking to its

11 customer, the statements would be privileged and because of

12 that, the plaintiff has to show actual malice on the part

13 of the bank in making the statement: And there’s been

14 absolutely no evidence that anyone made statements with the
15 intent to harm Dr. Jernigan in this case.

16 And, finally, special harm is alsc a reQUiremeﬁt in
17 . the defamation claim that Dr. Jernigan suffered no special
18 harm. He admitted that his émployers took nc adverse

19 action against him and that he remained gainfully employed
20 in a job that he was happy with throughéut the entire

21 period when the charges were pending.

22 And, therefore, we would argue that the defamation

23 claims be dismissed.

24 THE COURT: Okay. 1’11 be glad to hear you, Mr.

25 Waggoner.
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Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) 141
Suzanne Kaiz - Examinarion by The Court
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MR. WAGGONER: Your Honor, you don’t just have to
say somebody Stble, you can hint that somebody stole.
That’s called defamation by insinuation. I suggest that
Officer d’Keegan [phonics], Sergeant d’Keegan’s testimony

is that he got the clear impression as a white collar

© investigator, and after speaking to the bank, that a crime

had been committed and if he had not gotten that
impression, we wouldn’t be here today, I think were his
words. But it’s clearly evidence from which the fact
finder might find an insinuation to the police and, of .
course, to Ms. Katz as she’s been fairly clear to testify
that a theft had occurred, not an inadvertence. There’s
been multiple testimony that there was no evidence, nobody,
counting Ms. Katz or the police.

THE COURT: No evidence of what now?

MR. WAGGONER: There was no suggestion -- I'm
sorry -- no evidence of any suggestion to the police or to
Ms. Katz that this was an inadve&tence, pofentially an
inadvertent slip of the mouth, so to speak. Insinuation to
both Ms. Katz, who was told to go and file a police report.
You don’t do that if there’s no insinuation of a crime.

And to the police officer who investigated it, was that a
crime, meaning a deliberate use of an access code ---

THE COURT: I think it’s the testimony was to

file a police report ---
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Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) 142
Suzanne Katz - Examination by The Court
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MR. WAGGONER: Correct.
THE COURT: -—-- of the incident and file a fraud

report with the bank.

MR. WAGGONER: Correét. But that combination
with what they told the police sets up this insinuation,
both to Ms. Katz and certainly to the police, that a crime
has been committed. And ---

THE COURT: Well, I mean, from the testimony,
from the Festimony, he knew he had access to her account
and he knew he wasn’t supposed to have access. He had
monitored that account. Plus in order to transfer the
funds out of her account, whether it was done intentionally

or unintentionally when he chose the payment method, and I

‘can ‘understand he could have intentionally chose her

account rather than his account and that would be real easy
to do. It depends upon how it’s set up on the screen. But
let’s assume factually he did if intentionally. Why
wouldn’t that be a fraudulent or a crime?

MR. WAGGONER: Because the ---

THE COURT: I understand that -- a proéecutor
probably wouldn’t want to prosecute based on thosé facts,

but why wouldn’t that technically be a crime if, in fact,

- he went in and intentionally chose her account to pay his

own bills, knowing he was supposed to be off of that

account? Obviously, he knew he had access to the account
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"Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) 143
égg% Suzanne Katz - Examination by The Court

S 1 because he had monitored it looking for those checks of
2 insurance refund and other funds that she had cashed with
3 both names on them.
4 MR. WAGGONER: He testified, Your Honor, that he
5 had no awareness of any connection —---
6 THE COURT: Well, T know. He just testified I
7 don’t know. |
8 MR. WAGGONER: Right.
9 THE COURT: But that’s not what -- that’s no£
10 what the track record shows as far as going back and seeing
11 his access to the compute&.

12 MR. WAGGONER: Well, the insinuation, again,

13 wasn’'t that this could have been an inadvertent click. It
14 was that it was -- that he, with knowledge, went into her
15 ' account. And that’s a crime ---

16 . THE COURT: I understand what you’re saying, but
17 I’m not so sure that insinuation goes to defamation. It
18 may go to negligence and a breach of the duty of

19 'negligence, but not defamation.

20 MR. WAGGONER: Well, there are cases that

21 -_establish defamétion by insinuation, specifically Tyler

22 versus Macks Stores. Here insinuation is actually more or

23 less a positive assertion that is also maliciousness --—-

é?% 24 THE COURT: Well, where’s the maliciousness?
& 'ﬁ}‘_‘h}iﬁ
=25 MR. WAGGONER: Well, that’s typically ---
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Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) 144
Suzanne Katz - Examination by The Court

1 THE COURT: I mean, where is it malicious?- I

2 mean, all the bénk.did was go file the report and basically
3 they closed dqwn shop and didn’t do anything and didn’t

4 cooperate with anybody after that.

5 MR. WAGGONER: Well, the bank ignored Ms. Katz’s
6 ‘extreme agitation and concern.

7 THE COURT: And how does that affect your client?
8 _ MR. WAGGONER: And told her not to talk to our

9 client. And I would argue that that’s evidence of malice.

10 They denied him his rights.

1t THE COURT: Okay. All right. Anything else?
12 I’'m going to grant the motion on the defamation. What’'s
L 13 the next cause of action?

14 MR. ABNEY: Malicious prosecution, Your Honor.
15 Jernigan would have to satisfy for a malicious prosecution
16' claim the institution of judicial proceedings by or at the
17 insistence'of the Defendant, termination of such pfoceeds
18 in the plaintiff’s favor, malice in instituting the

.19 proceedings, one of pfobable cause and injury or damage to
20 plaintiff. In determining if probable cause exist, the
21 Court must consi&er the facts from the point of view of the
22 prosecuting party. The question is not what the actual
23 facts were, but what the prosecuting party aCtually

24  believed them to be. Visa vie Broad River Electric Co-op.

25 As an initial matter, Your Honor, the malicious
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Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) 145
Suzanne Katz - Examination by The Court

1
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prosecution claim fails because the party who instituted
and continued the criminal proceedings against Dr. Jernigan
was Ms. Katz, not the bank. Katz initially reborted the
matter to the police department.

THE 'COURT: Well, the bank initially told her to
go file the report.

MR. ABNEY: I understand that[ Your Honor. She

initially went and filed the report. The case was closed

‘in April of 2007. Ms. Katz had her money back. What she

says 1s that she was told to file the poliée report in
order to get her money back. She had it and she continued
to press-it. And, Your Honor, what she conceded on the'
stand was Snce she was aware that the warrants officer was
out trying to contact Dr. Jernigan, she told him that Dr.
Jernigan isn’t going to call the police back and he isn’t

going to answer the door if they come to see him. But the

‘bank had no involvement in any of that. All that’s there

that the bank had any involvement whatsoever in this
prosecution for the entire period'was simply MST Katz -- is
simply Ms. Katz testimony that initially she was told that
in order to get her monéy back, she nee&ed to make a police
report.

THE COURT: Okay. Anytﬁing else?

MR. ABNEY: The only evidence, Your Honor, that

-- we were talking about Sergeant d’Keegan earlier, the
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Swzanne Karz - Examination by The Court
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‘only evidence, you know, of any contact direct between the
bank and any member of law enforcement is dfKeegan’s
testimony that he had one conversation éfter the case had
been initially closed out with someone from the bank, whose
name he can’t remember, whose position he.does not know,
and he only says he asked, Your Honor, was how would
someone access another person’s account on-line. And that
person toia him, well, you neéd an access code. And that'’s
a true statement.

THE COURT: Yeah. But in this situation it
wasn’t. If they’d done an investigation before they told
the police officer that, it would have been a qifferent
statement from the police officer.

MR. ABNEY: Well, Your Honor, there’s no evidence
that this was anything more than a police officer calling
up a bank teller and having al——'posing a hypothétical.

All he said is that he asked someone, whbse name he can’t
recall, how do you get in someone else’s account. I mean,
I think if yoﬁ éskéd me that, I would be, well, you
probably neéd a pass code or something like that. Bu£
there’s no evidence that the bank was —-- convinced the
police department to continue this proceeding. And there’s
absolutely nothing in any of the written records from the
police deéartment about any conversation whatsoever with

the bank throughout this entire period. So to call the
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1  bank the prosecuting ---
2 THE COURT: Don’t you think that’s probably

3 because once the bank found out they’d made a mistake, they
4 stonewalled everybody and just cut off all communication

5 with everybody, including their customers and the police

6 and ran everything through the legal department, including
7 these letters that they sent to Mrs. Katz?

8 ) MR. ABNEY: I don’t think that’s the case, Your

9 Honor. I mean, I think what the testimony has shOWed‘is

10 that Ms. Katz was told out of the gate evefything we know
11 today about how this'tgansaction happeﬁed. ?he'bank

12 screwed up. We told her that night that the bank screwed
) | .
= 13 up in failing to eliminate his access. What we know today
14 about how.these transactions occurred is that Flo?d

15 - Jernigan é;icked on the 8854 account and made payments from .
16 his wife’s account. There’s been no information throughout
17 this litigation that;s altered that opinion about how this
18 happened. There’s nothing we know now that changes our

19 understanding of what occurred when these payménts were

20 made. That’'s Qhat she was t§ld initially. She was told
21 _fécts. And-no oﬁe -- éhe'g admittéd she unéerstgod Qhat

22 they were télking about, that he had to pick the account.
23' Well, today, if you ask anybody at the bank how this

24 occurred, he had to pick the account.

25 . THE COURT: Okay.
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MR. ABNEY: This restriction theory -- today we
still don’t ~- no one thinks this had any impact whatsoever
and there’s no basis -- I mean, it’s not -established that

it should or that it does or that it did.

THE COURT: Okay. Thank you very much. Mr.

~Waggoner?

MR. WAGGONER: Your Honor ---

THE COURT: I’m sorry. Is there anything else
you wanted to tell me? I didn’t mean to cut you off?

MR. ABNEY: Let me just check, Yéur Hondr. Oh,
and as -- I'm sorry. As for the issue of the bank’s
failure to investigate this issue of the restriction, Dr.
Jernigan testified that he had that one conversation when
the bank called him to ask about how -- I mean, to ask if
it waé okay to put his money into her account to reimburse
her for these payments, and that he doesn’t recall any
discussion whatsoever with whomever he talked with at the
bank about how these transactions occurred at that time.

At no point did he contact the bank. He's admitted, not a
single time, even after the police had contacted him twice
and he knew that his wife was quote, pressing the matter,
he never contacted the bank to say, wéll, can you look into
this restriction? I mean, did this have any impact? Could
that may be what caused this problem? No one brought it to

our attention. The only allegation we heard, only theory
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we’d ever heard about how these transactions might have
occurred was Ms.‘Katz télling Mr. Navarez that-there was
possibly an overdraft situation. But we knew that wasn’t
the case because one checking acéount did not serve, as Mr.
Navarez said, as overdraft protection for another account.
And Dr. Jernigan testified he had overdraft protection
supplied by a credit card. He had an éverdraft like four
days befo;e these transactioﬁs occurred. And the overdratft
funds wefe supplied from a credit card. And there’'s -- yoﬁ
can look at the statements. There’s no ~- I mean, there’s

just no question he had plenty of money to cover these

~transactions. So it wasn’t the case that he had

insufficient fﬁnds and anybody could look at -- jﬁst
knowing and working with the bank that that situation was
éompletely'impossible or that theory just didn’t have legs.
We would quickly say, as Mr. Navarez did to Ms. Katz, well
that didn;tAhappen. I mean, it didn’t>happen that way. No
cne ever brought up this theory about the account being

somehow frozen and that causing the default to the other

~account, and causing the things to come from 8854 until we

were sitting in a deposition or preparing for a deposition,
like the aay before. It was the first time that we had
ever seen that allegation. Your Honor, it’s not in the
complaint. The complaint absolutely says that the default

occurred due to insufficient funds in Dr. Jernigan’s
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1 account.
2 So the idea that, you know -- I mean, I feel like
3 we're -- that I'm sort of on trial for that, that we didn’t

4 respond early enough because they’ve.said that we denied it
5 through discovery requests. No one ever brought to our

6 attention what Dr. Jernigan thought happened until we were

7 well into this litigation. So the notion that we should

8 have gone and researched this issue, trying to find out

9 whether a no check activity restriction could have caused

10 these transactions, just doesn’t fly.

11 To this day, we still don’t think it had any impact

12 whatsoever., And we’ve looked at the transactions showing

13+ that there was activity, debit activity occurring in that

14 account on the day these transactions occurred.

15 THE COURT: Thank you very much. Mr. Waggoner.
16 MR. WAGGONER: The debit activity, Your Honor,
17 that’s causing -- that was coming out of the bank -- I'm no

18 computer expert and I'm no bank expert. All we asked is

19 that the bank tell us the truth. And if you see the

20 pleadings, you will see that throughout almost the enfire
21 litigation, this notion of restricted or frozen account has
22 been denied. You have the pieadings, you’1ll see it.

23 Sergeant ---

24 THE COURT: Now we’re talking about malicious

25 prosecution, okay?
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1 MR. WAGGONER: Correct, right.

2 THE COURT: .That’s what we’re talking about.

3 Malicious prosecution. I think he got far afield on that

4 issue. 1I’1l be glad tc hear you.

5 MR. WAGGONER: Okay. And I don’t have any kind

6 of prepared memo at this point, but I’m going to respond to
7 the suggestion that Sergeant d’Keegan walked into teller

8 - and said, hey, what have you got to do -- that wasn’t his.
9 testimony. He was asked in very'clear terms, did you

10 identify yourself as a police officer? Did you tell them
11 .you were investigqting a complaint of unauthorized-éccess

12 to an account? Did the person you speak with seem to have

%%% 13 authority, seem‘to have knowledge? Yes, yes,‘yes. He did
14  not walk into thelbank and go to somebody in the corner and
15 say, hey, well, how do you deo this? He was led to believe
16 ' that a crime had been commitﬁed. Now, it is true that the
17 police ultimately -- that the second, if you will, roll-up
18 of the case was initiated by_Ms. Katz. But her testimony
19 is that had she ~-- the prosecution initially was started by
20 -- at the directioﬁ of the'police, of the bank inlthap they
21 told Ms. Katz to cali the police. It cooléd down but it
22 was not ---
23 THE COURT: It more than cooled down. They had

g 24 dismissed it. '
E 25 MR. WAGGONER: Right.
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1 ‘ THE COURT: They had closed the file.

2 MR. WAGGONER: Correct.

3 THE COURT: That’s a lot more than cooling down.
4 MR. WAGGONER: All right. It had slowed to the

5 point where they had closed the file. And admittedly, she
6 reopened it.
7 THE COURT: And the bank didn’t have anything to
8 do with that.
9- MR. WAGGONER: The bank did not -- we do not
IQ suggest that the bank had anything to do with that. We
1t suggest that the bank started it and it festered and she,
12 she continued. The bank certainly did nothing to stop it.
o 13 They just forgot about it, despite Ms. Katz’s rather
14 energized inéistence on explanation or the mechanics.
15 THE COURT: Okay. All right. I’m going to grant
16 his motion on malicious prosecution.
17 MR. WAGGONER: All right, sir.
18 MR. ABNEY: Thank you, Your Honor. A claim for
19 negligence requires a showing of duty or care owed by the
20 defendant to the plaintiff, breach of that duty apd damages
21  resulting therefrom.
22 Now, if the theory is that the<negligence was -- a
23 claimed breach of duty is that the bank’s alleged statement

24 to Ms. Katz, there is no cause of action for negligent

25 slander or negligent defamation. I mean, they’ve got to
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Suzanne Katz - Examination by The Court

show actual malice. Otherwise, the claim just doesn’t
eﬁist. If the breach of duty is the failure to remove Dr.
Jernigan, ‘I mean, that duty is a contractual duty under the
deposit account agreement and it’s not up to Dr. Jernigan,
it would be up to Ms. Katz. So br. Jernigan would have no
claim for that negligence. Even assuming there was-a duty
owed, there’s no proximate cause here. As we pointed out
just a minute ago, Dr. Jernigan has tgstified that after
Jaﬁuary he went into Bank of America in January of 2004,
renounced his ownership tQ‘this account. He sat down in
February of 2004, looks on-line and can still see the
account. It’s right there in his on-line profile. He
clicked on that account on more than one occasion aftef
January‘2004 and you heard his testimony, he knew when he
clicked on that account that he should not be able to view
access to that account. He'should not be able to access
it. If at any time between 2004 and 2007 he called -- if I
came in to a banking ¢enter,and told them fhat I wanted to
renounce ownership of this account and it’s still showing
up in my on-line profile, we wouldn’t be here. I
underétand and I’'m no£ denying that thé bank made a mistake
in failing to remove hi§ access, but he had more of a hand
in it and certainly as much of a hand in these transactions
ultimately occurring as they did, as the bank.

THE COURT: Okay. Taking the evidence most
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%%@ 1 favorable to the non-moving party, that motion’s denied.
2 Any other cause of action?
3 MR. ABNEY: As to Ms. Katz?
4 . THE COURT: We’re. through with the plaintiff,

5 right, all your causes of action.
6 MR. WAGGONER: He’s addressed all that we have

7 ﬁoo, Your Honor.

8 THE COURT: Right.

9 MR. ABNEY: So the only remaining cause of actign
10 ———

11 | THE COURT: Would be Ms. Katz. Have you got

12 motions on that?

13 : MR. ABNEY: Yes, Your Honor. As to the

‘14 negligence claim, any breach of -- I mean any failure by
15 the bank to remove Dr.'Jefnigan’s access is a'bfeach and is
16 a breach sounding in contract. 1It’s not a tort claim. I‘
17  mean; there’s noAnegligent infliction of emoticnal distress

18 claim in this ‘circumstance. - If the bank screwed up and
19 -—= )
20 TﬁE COURT: You don’t think the bank has a duty-
21 to remove, and do if‘correctly and properly, when a client
22 ~— a customer comes in and both customers agree that cne

23 customer goes off the account. You don’t think the bank

24 has a duty to do it properly, and that’s a duty the bank

s

owes under negligence. You don’t believe that?
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ey 1 MR. ABNEY: If there’s a duty, it’s a
2 contractual. |
3 THE COURT: You don’t think that’s a duty for the
4  bank to do it correctly?
5 MR. ABNEY: I'm not saying that there’s no
6 obligation'to‘do it corre;tly.~ I'm just saying if there is
7 any such duty, it is a duty undef'confract.i I mean, she is
8§ - a éustdmer. It’s a customer/bank situation. We’re not
9 fidgciaries'of the customer. We have aﬁ agreement with
10 them about how that deposit account will be handled. And
11 if‘wé make a -- if we fail under that agréement, we've
12 failed in contract.
13 THﬁ COURT: So you think the only reason
14 negligence'shoﬁld go is because it should be contract not
15 négl;gence. Is that your position? - |
16 MR. ABNEY: Well, that’s certainly our posifion.
17 And I not saying necessarily the only reason it goes, but
18 it’s clearly a basis for itAto bé dismissed.
19 THE COURT: Okay. Anything else on the negligent
20 cause of action? .
21 MR. ABNEY: Nothing further on the negligence
22 cause of actionl
23 THE COURT: Okay. All right. Excuse me.
24 MR. ABNEY: Well, I'm sorry, Your Honor, just on

’25 the motion ---~
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THE COURT: I'm sorry, what?

MR. ABNEY: I'm sorry. I need to clarify this,
under South Carolina law there is no claim for negligent
infliction of emotional distress.

THE COURT: I'm not talking about negligent
intentional emotional distress. I’m just talking about

simple negligence. Duty, breach of duty, proximate cause

" and damages.

MR. ABNEY: And, Your Honor ---

THE COURT: That’s what I’m talking about and
that’s what I’m asking about. I’m not talking about the
emotional distress, okay?

MR. ABNEY: Understood.

THE COURT: Understand?

MR. ABNEY: Okay.

THE COURT: Okay. 1I’11l be glad to hear you.

MR. EDWARDS: I think there is a duty that rises
out of that context to-do it and do it right. I think
that’s both negligence and it may aléo be a contract
theory, and they’re both alternative remedies for the same
ﬁype of wrong.

I also think that they owe their customer a duty in a
general sense, but certainly in this case when she asked
specifically for a full investigation, the bank testimony

is, we could have done it, but we didn’t. She asked them
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specifically for that and they still didn’t look into his
account, do anything other than say, nb, he had to do it
deliberately. Even when she tells them she had heard the
comment overdraft protection, well, the bank testified thgt
he may have been mistaken when he said overdraft
protection. They didn’t tell her that. Théy told her,
that can’t be. OVérdraft can’t -- it can’t be because the
checking account doesn’t go to a checking account and so
that’s.not_true. He’s still doing it deliberately.

THE COURT: All right. - - Let me ask you a
question. I haven’'t read the pleadings. I briefly looked
at them before we started. Now, your negligent cause of
action, is that a straight negligent cause or is that an
actual cause'of action, which is not negligence, which ié
emotional distress, which is a cause of action independent
of negligence. Which have you sued for?

MR. EDWARDS: Negligence.

THE COURT: Negligence?

MR. EDWARDS: Negligence, recklessness, and gross
negligencgvgiven thé knowing vio;ation of the ——-

THE COURT: And I think you also sued for
contract.. Is that.correct?

-MR. EDWARDS : That’s correct.
THE COURT: Okay. Those two causes of action?

MR. EDWARDS: Yes, sir.

ROA 481



Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) 158
Suzanne Katz - Examination by The Court

1 THE COURT: .Anything else you want to tell me?
2 MR. EDWARDS: The negligence cause of action --
3 I think there are several duties that were b;eached here.
4 THE COURT: I-understand. Taking the evidence

5 most favorable to the non-moving party, motion denied on

6 the negligence. Now, let’s go to the contract. I’1ll be

7 glad to hear you on the contract. I think he’s got to

8 elect‘at some point in time. I think he’s got to elect

9 - which way he goes assuming he survives the contract issue.
10 MR. ABNEY:( On the contract issﬁe, really, it’s
11 more the fact that she doesn’t have any damages: She

12 doesn’t have any contract damages.. There would be
absolutely no emotional distress damages recoverable in

14 contract. And she was reimbursed for the funds that were
15 missing from her account immediately. And so she has --
16 oné element of a contract claimAis -—=

17 THE COURT: It was supposed to have been privacy,
18 an invasion of privacy, I believe, isn’t it? Is that

19 correct?

20 MR. ABNEY: Not against the bank.

2¥ MR. EDWARDS: Not against the bank, but she did

22 testify to an invasion of privacy.

23 THE COURT: Pardon?
S, 24 MR. EDWARDS:  No ---
£
Wi
25 THE COURT: I mean, why do you -- contract
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action, okay? So assuming the bank didn’t breach the
contract by not removing the ex—husband from the account,
which they were obligated to do, where has she beén -- any
damage?

MR. EDWARDS: Special damages.

THE COURT: Pardon?

MR. EDWARDS: Special damages -—-

THE COURT: Okay. |

MB. EDWARDS: --- that go along with contract.

If you know of a special circumstance at. the time of

‘contracﬁ; it’s deemed to be made part of the contract. And

if you know it and.you breach the contract and the damages
that you knew were reasonably certain to occur occurred,
they’re responsible for those special damages. The
testimony, uncontroverted testimony is that she had a
conversat;on -~ had an argument in front of ---

THE COURT: And the.contract damages are -- what
did they lose and any consequential as a result of -that
breach. Most contract actions, per se, don’t necegsarily
cover special damages. Now, there’s some causes of action
that do.- I think that’s -- go ahead. I didn’t mean to
intefrupt you.,

MR. EDWARDS: I hear what you’re saying. P

THE COURT: I mean, I just don’t think special

damages for a breach of contract is necessarily true in
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1 every contract. Now, I may be wrong. But is that correct?
2 MR. EDWARDS: That is correctl Special damages

3 only come into play when there’s a speéial damage that’s

4 likely to occur on the breach of the contract. And whoever
5 the breaching parfy is knows the special circumstances ---

6 THE COURT: So how has she been damaged? She got
7 the money back almost within forty-eight hours.

8 ‘ MR. EDWARDS: Yes, sir.

9 o fHE COURT: There’s been no testimony fhat she

10 lost any economic‘benefit because of that forty—eighf hours
11 without the funds. I meéan, where’s there been any damage

12 from a contractual basis?

k- 13 . MR. EDWARDS: Well, the contractual special

14 damages would be the emotional issues and the stress that
15 she put the bank on notice of.
16 THE COURT: Well, I don’t think you can get

17 emotional damages from a contract breach. I don’t think.

18 ~ MR. EDWARDS: I think in a general sense -~--
19 . THE COURT: Pardon me? You think what?
20 MR. EDWARDS: In a general standard contract

21 .sense, I would say that’s true, but when there’s special
22 circumstances surrounding :the contract and they have notice
23 of certain damages that are likely to.occur ---

24 THE COURT: - I meén, at best for the contract

25 she’s got nominal damage. She was without eleven hundred
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o 1 dollars for maybe twenty-four to forty-eight hours. I just

2 den’t buy into your special damage argumeﬁt, I'm sorry, on

3 this situation.

4 MR. EDWARDS: All right, sir. My argument is

5 that they knew of the damage, the emotional issues and the

6 financial issues thét thgy knew what was likely to happen

7 if they didn’t adhere to the contraﬁt. And wﬁen tﬁey

8 didn’t adhere to the contract what they knew was going to

9 happeh happened, and that makes them responsib}e;

10 ‘ THE COURT: Anything‘yéd want say about that?
1. MR. ABNEY: Sure. Your Honor, it may be the case
12 that there are occasions when special damages are awarded
£n
13

3 for breach of contract, but there’s still got to be

14 economic damages.

15 ' THE COURT: I understand. I don’t disagree with
16 you.

17 o lMRL ABNEY: Thank you. That’s all I have..

18 ,THEZCCURT: I'm going to grant his motion on the
19 contract. Primarily -- wéll, I guess -- no, I'm not

20 because IAthink she’s probably entitled to ét leastnnominal
>21 v-déﬁagés-for-the timeﬂshe was-withéﬁgﬂtﬁe:elevenrhuﬁdred

22 dollars. So taking the evidence most favorable to tﬁe non-
23 moving party, thag moFion’s denied. Okay. |

24 ‘MR. ABNEY: Okay.

25 THE COURT: All right. Are you ready to call

ROA 485



Jernigan -vs- Kaiz and Bank of America (2009-CP-10-02433) ' 162 -
Suzanne Katz - Examination by The Court

1 your first witness.

2 MR. ABNEY: I am.

3 THE COURT: Pardon?

4 MR. ABNEY: I am, Your Honor.

5 THE COURT: 1I’'m sorry. Are there any other

6 motions? Does that cover all the motions?

7 ‘MR. EDWARDS: None from Katz.

8- MR. WAGGONER: None from the Plaintiff.

9 - MR. ABNEY: We call Kimberly Steele, Your Honor.
10 THE COURT: Mr. Edwards, at some point in time,
11 I’'m going to require you to elect on the contract versus

12 the negligence.

%{% 13 : MR. EDWARDS: Yes, sir.
14 | THE COURT: Okay. You’ll have to decide which*
15 way to go -- you want to go, because I don’t think you can
16 go necessarily both ways.
17 MR. EDWARDS: Are you asking me now? If you’'re
18 asking me now, I can give you an answer,
19 THE COURT: Well, yeah. If we can get it over
20 with. |
21 MR. EDWARDS: 1I'll proceed on negligence, gross
22 negligence.
23 THE COURT: Okay. All right.
. 24 THE CLERK: Place your left hand on the bible and
k4 25 raise your right.
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1 : ,DO you swear or affirm'thevtestimony you shall give

2 the. Court in the trial of this case shall be the truth, the
3 whole truth and nothing but the truth, so help you God?

4 WITNESS: I do.

5 THE CLERK: Thank you. Please be seated. Ma'am,
6 - for the record, if you would piease state your name,

7  spelling your last name.

8 . WITNESS: My name is Kimberly Steele,

Q, S-t-e-e-l-e.

10 ' ' KIMBERLY STEELE,
11 BEING FIRST DULY SWORILI, TESTIFIED AS FOLLOWS:

g 12 : © DIRECT EXAMINATION

%%ﬁ
13 BY MR. ABNEY:
14 0. Ms. Steele, you were an Assistant Solicitor with the
15 Charleston County Solicitor’s Office in 2007, correct?
16 A. Yes.
17 Q. And what types of criminal matters did yOU<haﬁdle?
18 A. I handled all.typesi ‘I primarily handled white. collar
19 cfime, though.
20 0. Did you handle a criﬁinal matter invoiving Floyd
21 Jernigan’s unauthorized access of his ex-wife’s bank
22 accounf?
23 A. I did.

%%% 24 Q. And how did you become involved?

- .25 A. The case was eventually assigned to me.
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Q. And when did you receive, when did you receive .the
case?

A. I want to say in the summer of ‘07.

Q. And how was the case ultimatély disposed?

A, It was dismissed.

0. And who made the decision to dismiss it?

A. I made the decision.

Q. Did you perform an investigation of your own prior to
dismissal?

A. I did.

Q. And in connection with your investigation, did you

receive a file related to this matter from the police

department?
A. I did.
Q. You ordinarily receive police files when you’re

assigned a case in the Solicitor’s Office?

A. Yes.
Q. If you could turn with me to the exhibit binder, which
is tabbed -- at tab thirty. And within tab thirty,

specifically the document marked solicitor 84.

A. Yes.

Q. And this is a police department witness list, correct?
A. That’s correct.
Q. And is this a form or document that you are familiar

with as a solicitor?

\
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A. Yes.

Q. It was a documeﬁt you ordinarily received from the
police department, correct?

A. Yes, that’s correct.

Q. And is one purpose of the docpment, as you understand
it, for the police department to identify to the solicitor
the witnesses in connection with a criminal matter?

A.. Yes.

Q. Okay. And looking at solicitor number -- solicitor
document 84, the only witness that’s listed here is Suzanne
Boone, correct?

A. That’s correct.

0. And this document’s dated May 14, 20075

A.. Yes.

Q. And in your vie@ of the file, did you see any
indication that the bank had any discussion with Bank of
America? I’m sorry, that the police had had any discussion
with Bank of America? |

A. No, not in locking at the witness list. No.

Q. And did any of the police officers that you spoke
with, do you recall any of them saying that they had spokeﬁ

with Bank of America?

A. I don't recall a specific conversation to that.
0. You -don’t recall whether they said it or not?
A. That’s correct.
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Q. And did you speak with anyone at the bank in the
course of your investigation?
A. ' I believe that I did.

Q. Okay. And did you contact them or did they contact

you?

A. I believe I contacted them.

Q. And what were you looking to find out from the bank?
A. I was trying to determine if there was any evidence

supporting that the funds transferred were done with -some
type of criminal or malicious intent. You know, when I had
the case, the question wasn’t whether M?. Jernigan -- it
was an affirmative action on his part and he had done it.

I was trying to prove the criminal intent and if there was
anYthing I could get from anyone to substantiate that.

Q. Did the bank tell you -- thé people that you spoke
with at the bank tell you that the bank had made an error
in 2004 in failing to eliminate Dr. Jernigan’s access ‘to
the account on-line?

A. Yes. 1 recall a conversation, I do not know with who,
but I recall a conversation saying, yes, they had failed to
;- he had been taken off the account but he was -- still
had on-line access that he should not have had.

Q. ~ and did the bank tell you that the payments would

still require some affirmative conduct on Dr. Jernigan’s

part to make the payments?
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%%§ 1 A. Yes.

2 Q. Did the bank tell you anything regarding an opinion as

3 to Dr. Jernigan’s state of mind in making the>payments?

4 A, No.

5 Q. They couldn’t confirm for you one way or the other

6 whether he did it intentionally or not?

7 A. That’s correct. No one could say.

8 Q. And they actually wouldn’t say in your conversation,

9 right? They wouldn’t comment on his state of mind?

10 A. I don’t, you know, I don’'t recall my specific
11 conversation and my specific person I talked to, but I
12 remember calling Bank of American, different numbers,

13 different people, trying to see if anybody could say, you
14 know, he intentionally Aid this with a criminal intent,

15 this is why. And I could not ascertain that from anybody.
16 Q. And nobody could tell you that?

17 A. That’s correct.

18 0. In any of your conversations,‘did anyoﬁe at the bank
19 encourage you to continue with the prosecution?

20 A. No.-

21 Q. And, in fact, your ultimate decision to dismiss ﬁhe
22 case against Dr. Jernigan was based largely upon your

23 discussions with the bank, correct?

24 A. Yes. That and the lack of evidence, yes.

25 Q. Did you speak with Ms. Katz in connection with your
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investigation?
A, I did.
Q. And did Ms. Katz tell you whether -- did she convey to

you her belief regarding whether Dr. Jernigan did this
intentionaliy?

A. Yes. It was her belief that he maliciously and
intentionally did this, just out of maliciousness.

Q. So she insisted that Dr. Jernigan intended to steal
the money?-

A .Yes.

Q. ~ Did you repeatedly inform Ms. Katz in the course of
your investigation that you didn’t think that there was

evidence to prosecute?

A. I did.

0. Aﬁd it‘would be a very difficult case to prove?

A. Yes.

0. Did she pressure you to continue prosecuting the case?
A.  She definitely did want the case to be. prosecuted.

She was insistent that it was done maliciously.

0. She was insistent that the case be prosecuted?
A. That's correct.
0. Did you ~- if you’ll turn to solicitor 51.

A. 51 within the 307?
Q. Yeah. I'm sorry. It’s within exhibit 30. 1It’ll say

51 at the bottom.
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A. Okay.

Q. And there’s a typewritten note. Do you believe this
to be a note that you created?

A. I believe this is a note.that I typed.

Q. Okay. Now, could you =-- do you mind reading the note
into the reéord,'please?

A. Yes. Larry Todd, parenthesis, prelim notes,-
pérenthesis, says, in quotation marks, shouldn’t be
prosecuted. Restitution made immediately. Just a divorce
pissing match. Probably can’t prove the transfer wasn’t a
mistake, end quote. I have reviewed the file and agree. I
called victim.. She was not happy to say the least that T
told hef I was going to dismiss charge as it was not
anything that I was going to prosecute in general sessions
before twelve jurymen and get a guilty
verdict/prosecutorial discretion. We spoke at length. She
has an affidavit that husband quote, gave to bank in
January regarding this account/mattef. I made her no
promises, but asked her to drop it by and we'’ll review.

She says he is'a liar, a passive aggressive, etcetera;
etcetefa, etcetera, that controls the purse strings and did
this on purpose to get her because he is VA retired and she
was supposed to get half of that, and when she aid
something to enforce that, he did this in rétaliation. I

believe all of that but not sure if this case here is
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1 prosecutible. I told her at least if he did it again, we
©2 would then have a pattern and next time he can’t as easily

3 claim mistake.

4 Q. Did Ms. Katz tell you that Dr. Jernigan’s a liar?

5 A. According to this typed note, yes.

6 Q. And is that -- based on your recollection, is that
7 generally -- is that the substance of what she told you?
8 A. That was the general substance of my conversations
9 with her is that -- it was apparent that this was a very

10 nasty divorce.
11 Q. Did Ms. Katz tell you that Dr. Jernigan took the money

12 in retaliation against her for some issue related to VA

13‘~ benefits?

14 A. .She felt that it was -- I remember a conversation with
15 her, she felt that this was being done because she was

16 trying to enforce something of her getting money with VA in
17 their divorce settlement.

18 0. Did Ms. Katz ever tell you that she would attempt to
19 getAsome information from the bank tb assist you in your

20 prosecution?

21 A. I asked her if she could try to find me a contact or

- 22 someone at the bank that could give me that information,

23 yes.
24 Q. If you’ll turn within, again, Exhibit 30, to solicitor
25 47?2
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A. Okay.

Q. And at some point during your investigation, did you
receive this letter, that solicitor 47, from Ms. Katz?

A. Yes. If this was in the solicitor’s file, then this
would have been a letter that I received.

Q. ~Okay. And the second line of the paragraph says, the
burpose of this letter dis to determine the exact
circumstances whicﬁ'led to Floyd E. Jernigan being ;ble to
access my personal account and to remove these funds. I am
requesting a thorough investigation in this matter and a
written report stating the facts. Did you ever receive a
letter from the bank in response to this letter from Ms.
Katz?

A. No, I don’t believe that I did.

Q. -Would you turn to Exhibit 6 in the binder? This is
Bank of America’s Exhibit 6.

A. Yes, I'm here.

Q. And this is a letter from William Navarez dated August

-3rd, 2007 to Ms. Boone, now Katz. Looking down at the

fourth paragraph, second sentence, while I understand the
extent of distress tﬂis matter has caused you, I cannct

determine or comment on the state of mind or intent of Mr.
Jernigan accessing the account in questiqn through our on-

line banking service. And, again, had you ever seen this

- letter before this litigation?
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A.

Q.

No, this was not given to me.

Was the substance of what I just read ever conveyed to

you from Ms. Katz?

A.

0.

No, not that I recall.

.If you had received Exhibit 6, this letter from Mr.

Navarez in August of 2007, do you think this prosecution

would have stayed open as long as it did?

A.

\

No. I probably would have.highlighted that and

dismissed it even sooner.

Q.

No further questions. Thank you, Ms. Steele.

THE COURT: Cross-examination, Mr. Waggoner? Who

wants to go first. It doesn’t matter.

MS. FLUMIAN: " I'm taking silence meaning I can go

first, Your Honor.

THE COURT: - Okay. Can I ask a question first.

EXAMINATION

BY THE COURT:

Q.

A,

A.

Q.

Q.

He was never-indicted, right?

I never indicted the case.

There was no nol pros?

It was -- yeah, it was just dismissed..

It had to be nol prosse. At what date did you make a

decision not to prosecute? Is there anything in your file

to reflect that?

A.

Yeah, I mean, there’s -- I signed something saying
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1 case dismissed.
2 Q. . Okay.
3 A. And I sent a letter to Ms. Boone. And what I signed
4 and the letter is in here, is in the file.
S Q. What was that date?
6 A, Lét me see. It was officially dismissed by me on
7 March 19th of 2008.
8§ 0. -March the 1%th ---
-9 A March 19th of ‘08 isvwhen I officially signed what we

10 call our dismissal or status change form.

11 : THE COURT: Okay. All right. Thank you. Thank
12 you, ma‘am. Please proceed.
513 - . CROSS-EXAMINATION

14 BY MS. FLUMIAN:

15 Q. Good afternoon, Ms. Steele.

16 A: Good afternoon.

17 Q. I would like to start by asking you a little bit about
18 when you first received this case. You indicated earlier
19 that you believe it was sometime in the middle of the

20 summer of éOO?. ‘Were you the first Solicitor on this caée?r
21 A. I wasn’t. This case was reassigned to me from Amy

22 | Harold.

23 Q. Okay. Can you tell me, do you recall the date in

24 particular on which you were assigned this case?

25 A. It looks like, according to a note in the file,
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1 solicitor’'s 3, it was officially assigned to me somewhere
2 around August of ‘07, August 27, 07.

3 Q. Okay. And before that, as you mentioned earlier, I’m‘
4 sorry. Her name is Amy

S A. ‘Harold.

6 Q. Harold was‘w0rking on the case prior to you?

7 A. That is correct.’

8 Q. All right. I want to ask ycu a question now about the
9 page in which you claim that'is your typed note. And I'm
10 sorry, I'm not positive I have that page right in front of
11 me. Is that fifty-eight?

12 A, Fifty-one.

13 Q. Fifty-one. Okay. And you claim you wrote this note,
14 this'typed noted?

15v A. I beliéve that I wrote this note. The typed -- I

16 believe that the typed note is mine. The writing, there’s
17 writing here and that’s not mine. |

18 Q. Okay. And do you recognize whose handwriting it is?
19 A.  No.

26 Q. Okay. And do you see whether or not there’s a date, a
21 handwritten date on this note?

22 A. There are multiple dates written oﬁ the note.

23 Q. Okay. On the left side of the page, can you read that

24 handwritten note to use?

25 A. Yés. The one in the circle?
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@ 1 Q. In the circle?
2 A. Yeah. It’s 7/13/07. Vick came by with docs. It
3 looks like, see envelope. Will go to bank to figure out
4 how defendant did this.
5 0. Okay. So even thought you weren’t assigned this case
6 until August 22nd, would you agree that there appears
7 there’s a note written on this piece of paper on 7/13/07?
8 A. Yes. Yes.
9 Q. Okay. Do you know how that could have possibly have
10 been?

11 A. It could have been that this case was given to me at

12 some point by Amy to look at and be assigned to me and to

oy

@

4 13 look at it and dismiss it, and the official assignment of

14  the case going to me didn’t happen until the date I said,
15 which I believe was the August of ‘07. Is that right?

16 Q. Okay. So even though -- take a look at page --

17 solicitor 48. Can you teil'me what this is? Can you

18 please read for us the handwritten note at the bottom of
19 the page?

20 A.‘, Susan, out éf an abundance of precaution, case is

21 beiné reaséigned to Assistaﬁt‘Soliciﬁor Kim Steele. Amy.
22 Q. And can you tell me what the date is on that letter?
23 A. The date is August 22nd, 2007.

24 Q. Okay. So we have two pieces of evidence which

25 indicate you did not have this case until August 22nd?
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A. Officially being reassigned to me through our case
management system, yeah. I mean, I very well could have
had this file in my office and already be doing things and
we just didn’t officially do it. I don’t recall. |

Q. At the time you typed up this note, which I don’t

believe -- do you recall when you might have typed up the
nofé? ‘

A. No. At some point. It’s not dated. I did not type a
date or any ~-- or note it, so I don’t

Q. Is it fair to say at that point you believed that you
had all the facts that you needed to review the case and

had already given preliminary thought that, in fact, you

were very likely to not pursue the case?

A. Can you iépeat that again? I’m sorry.

0. Is it fair to say at the time you wrote this note,
this typed\note, that you had already comé to sort of a
preliminary conclusion{ and were not thinking that you were
going to pursue the case?

A. Yeah.

0. Did you feel that you had eﬁough_facts at that time to
make that conclusion?

A. Yes. I felt that this was going to be a hard, very
hard, if not impossible case to prosecute in a criminal
court the minute it was ever given to me.

Q. I want to ask you, your sentence quote, I told her at
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least if he did it again, you would have a pattern and the
next time he can’t as easily claim mistake. Were you under
the impression that somehow this could have happened again?
Meaning, did you not know that the bank had corrected the
negligence on theilr pért, they had failed to remove him
from the account. Were you aware that he haa beenvremoved
at this point or not? |

A. That had already -- he had alréady bqeh removed and it
had been fixed before I ever had the case, befo:e the case
ever came to the Solicitor’s Office,'I believe.‘

Q. - So why is it that you would have thought that he could

have -- there could have been a pattern if he’d done it
again?
A. Well, I think what the nope'is saying, and what I

would mean is that from my conversations with everyone, he
admitted he did this. The questién was whether it was a
mistake or not. There waé no way that I could go into a
courtroom and prove that he maliciousiy and intentionélly
did this. Now, if this was é case where, you know, I have
to dismiss this but six months later he does this again,
and then six months later hé does this again, then I'1l
have a pattern, then I’1) be able to say, you know, he
can’t élaim mistake three, four, five times. But, you
know, he’s saying it”s happened once; He paid the money

back. He says it’s a mistake.
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1 Q. I'm wondering, can you tell me, at that point did you
2 understand that he had beeﬁ allowed to remain on on-line

3 access and that’s how this occurred? Or were you under the
4 impression that somehow he had logged in onto her account
S on her user name and password?

6 A, Repeat that again?

7 Q. At this point, at the time which you’d written this

8 note, were you under the impression that he had béen --

9 that there had been a mistake on the bank’s part, which

10 allowed him to remain on-line, or had to remain on-line

11 access on this account? Or were you under the impression

12 that he had actually logged in to her on-line profile and

13 had put in account numbers?
14_ A. I mean, both. Before I ever got this file, it was
15 explained to me that an affirmative action was done on his
16 pért to make this happen, and it was because the bank had
17 .failed to block him from the Qn~line access.
18 Q. Okay.
19 A. I mean, I knew that before I ever saw the file,
20 basically. I mean, right when I got it.

21 Q. Okay.

22 A. That was explained to me.

23 Q. Did you ever speak with Sergeant d’Keegan?
55, 24 A. I am sure I did. I don’t recall a specific
&y

25 conversation with him, but I'm sure at some point I did. I
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was probably asking for, you know, if he had any more

evidence or anything.

Q. Were you present at the preliminary hearing?

A. No.

Q. Have you ever worked with-S¢rgeant d’ Keegan before?
A. Yes.

Q. Would you consider him to be a truthful person?

A Yes.

Q. If he’d indicated to you that he had spoken with the

bank, would you believe that the. statements he made would

‘be truthful?

A. | I would.

Q. When you spoke to Ms. Katz, were you under the
impression that she -- the information she provided to you
was something she had just conjured ﬁp or was it something
that the bank had actually>info£med her of?

A. Repeat that agéin.-

Q. When you spoke with Ms. Katz and she gave to you her
version of the events or her compléint -

A. Uh—huh (affirmative).

Q. --- did you have a sense of whether or not she had

conjured up her thoughts or whether or not the bank had
provided her that information?
. ; .

A. Well, it depends on what thought? I mean, what

thoughts. What information are you talking about that she
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gave to me?

0. You indicated earlier, I believe, when Mr. Abney was
examining you and said that she said that this was a
deliberate action on his part, and that be had done so
intentionally. I’'m asking you now do you, from your sense
of her conversation with you, is that something that she
had conjured up on her own or was that in part ér in full
information that they had given her?

A, I believe it was in part on a whole -- the part about
that it was an affirmative on his part being done, was a

given. That was never a question.

Q. Okay. What do you understand was his affirmative
action?
A. Somehow going on-line and entering in bill pay

inforﬁation and hitting this account.

Q. Okay. And so did you ever understand whether or not
he’d gone onto his on-line bill pay or-hers?

A. . I didn’t understand exacﬁly how it had happened. I
don’t recall."

Q. Okay. And you did héve communication with the bank
about this investigation of this caée?

A. At some point I did, yes-. |

Q. And no one at the bank ever said to ybu, he weﬁt on in

his on-line bill pay or he went on to her on-line bill pay?

'A. I don’t recall, I don’t recall asking that specific
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question,

Q. Okay. So whether or not he’d gone onto his, you don’t
recall if you ever asked that?

A. No, I was trying to just figure out i1f they could
provide any evidence of his criminai intent and somefhing I
could use to prove that it was a criminal and malicious
intent on his part.

Q. And what kind of évidence were you looking for in
regards to proQing criminal intent?

A. I.don't know Qhat, I don’t know what evidence they
could have inen me. I was just trying to séé if there was
anything anybody could provide tovme that I could take this
to court and say itvwas maliciously and a criminal thing
and not just a mistake, something thaﬁ I could use.

Q. Do you recall in your depésition I asked you this
questions, what kind of evidence would you be looking for?
Do you recall what your answer was at that time?

A, "I don't. I don’'t recall exactly what it was.

.Q. Okay. I am going to ask you to please read page 44.

Okay, at line 13, you were asked either by myself, or
actually Mr. Edwards, what facts would you have needed to

prove the criminal intent that you were looking for?

Answer?
A. Do you want me to read my answer?
Q. Yes, please?
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A. Is that what you’re asking? In this case, I mean, I
would have, I would have had to have somehoy know his state
of mind and his intention. I mean, a statement from him
saying, I did this intentionally or that ﬁe, if he did not
have access to the account and he had to somehow steal a
password or hack in, maybe would have showed criminal
intent, something like that.

Q. Okay. So fair to say that what you felt would have
most like showed criminal intent on behalf of Dr. Jernigan

would have perhaps been hacking or stealing a password to

‘get into this account. That would have been evidence such

that would héve proven criminal intent?

A. Possibly.

Q. Okay. 'And did they ever indicate to yéﬁ tﬁat Dr.
Jernigan stole a password or hacked into an account in any
way, shape, or form in this case?

A. No. They never said that he’d hacked in or stolen
anything, no.

Q. Okay. So he didn’t use her username, he didn’t use
her pin number? v

A. I don't know what he used. But, you know, they never
said that he hacked in or that he stole something in order
to gain access.

Q. So they’ve indicated to you that he hadn’t done those

things?. That he hadn’t actually stolen? They didn’t say
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to you, that didn’t occur? 1Is that fair to say?

A. Repeat the question again.

Q. Tﬁe bank didn’t ~- in the absence of information, they
didn’t say Dr. Jernigan didn’t steal a password. Dr.
Jernigan didn’t have to use her username and password.

They didn’£'say those things tc you? I realize that’s a
double negative.

A. :I mean, not that I recall specifically that.

0. What do you recall the bank specifically sa?ing?

A. My recollection of this is vague. I remember trying

‘to talk with someone at the bank and having a -- trying to

get theﬁ to be able to tell me anything and it was just
that, yes, it was an affirmative action. But-that'that’s
really all that they could tell me. No one was really able
to explain the process that he had to go and the different
screens he had to do and ail of that. I never got that
information.

Q. Did the bank ever indicate to you whether or not they
had made any mistakes in this case?

A. I know that they hadn’t -- they had failed to block

"his on-line access.

Q. And what did you understand that to mean?
A. That he had been taken off the account, but that he
still was able to see her account via computer.

Q. AEnd isn’t it true that once you understood that Dr.
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ﬁﬁ? 1 Jernigan had still remained on-line access to this account,
2 that you decided to dismiss the charges?
3 A. State that again. You were going fast.
4 0. Isn’t it true that once you understood that Dr.
5 Jernigan had been allowed to remain on-line access on this
6 account that you dismissed the cﬁarges?
7 A. Once Iihad learned that?
8 Q. Yes. Once you had communicated with the bank‘and the
9 bank said to you, our mistake. We should have removed him
10 from on-line access. Was it not at that point which you
11 decided you would never be able to determine criminal

12 intent?

13 A. That was one of my -- one of several things of why I

14 didn’t think I could prove this, yeah.

15 _Q. What were the other things?

16 A The fact that he freely admitted that he had done it,
17 that it was -- he did it, and that.he was saying it was a

18 mistake. And,‘also, my conversations with Ms. Katz,'where
19 it was very clear to me that this was a ve:y‘nasty_divorce
20 going on, a very ugly situation, and I feif‘like this

21 criminal case was being pushed just kind of in a back and

22 forth retaliation, ying and yang, between the two of ‘them

23 and their divorce proceeding that was going on.

24 Q. But you also understcod, didn’t you, that the bank had

25 failed to remove Dr. Jernigan from her account, and they
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1 had both requested that that be dene. You did understand
2 that, did you not?
, 3 A. Yes.
4 Q. And you did understand that without that failure on
5 the bank’s part, these transactions neﬁer would have
6 happened?
7 A. Yeah.
8 0. Okay. I also want to ask you a little bit in regards
9 to this idea that Ms. Katz failed tc provide to you any
10 letters from the bank. Did she actually érovide’to you Mr.

11 Navarez’s phone number?

é} 12 A. I believe that she did. . I believe there’s a hote in
§§§ 13 my file.

14 Q. -1 believe it’s on page seventeen, the solicitor’s

15 file.

16 A. Okay. Hang Qh. Okay. Yes.

17 0. So she did provide you not only his name, but his

18  phone number as well, correct?

19 A, Per my handwritten note, yeah.

20 Q. Okay. And she also gave ybu nameg of other

21 individuals at the bank, 'did she not?

22 A. I believe that there’s at least one other one in.heré.
23v I don’t recall.

.24 Q. On page thirty-five.

25 A. Okay.
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Q. And on page fifteen.
A. Okay. I don’t know what fifteen
Q. Fifteen, does it not read B of A, Assistant Vice

President, Calhoun Street, Bernadette Dewitt, and then

there’s a phone number?

A. All right. Wait a minute. I’m on the wrong thing
now. Yes;
Q. Okay. So she gave you the name of Mr. Navarez. On

page fifteen, she proVided to you the name of Bernadette

. Dewitt. BAnd she also provided to you on page thirty-five

the names of Derrick Lamont and Sean Lowery. Isn’t that
correct? And their phone numbers.

A. I can definitely tell you that on the handwritten note
on-pége, I believe it's eighteen, where I put my, you know,
per -- hang on. Which bne éays per my conversation with
her? The first one.

Q. Fifty-one.

A. No, that’s not it. You referenced three different
pieces of paper. One was solicitor 15, one was solicitor

35, and then there’s a third one that you were just

referencing.
0. ‘Seventeen.
A. Seventeen, okay. Okay. Seventeen, I would say that

per my notes William Navarez’s name and number would have

been given to me by her because my notes say, phone call
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with Suzanne Boone.

Q. And on page thirty-four and thirty-five, are you --
can you tell me on page thirty-four, does that not refleét
a phoﬁe call from Suzanne Boone?

A. Wait a minute. Let me go back. You asked about

-fifteen and thirty-five, as to whether she gave me those

names or not. On fifteen, it is a handwritten note fo me,
Bank of America, Assistant Vice-President, Calhoun Street,
Bérhadette Dewitt with a number. .She very well may have
given me that.

0. Okay.

A. That may have come from her. That may have been me
trying to call, you know, the Bank of America fraud line or
whatever that I would call and someone else giving me that.
It could have come from her. I just don’t recall. And
then the same with the third one that you’re refefencing,
this --- |

Q. Can you tell me what page thirty-four is.

A. As well as thirty-five. I'm goiné to answer that
first question. |

Q. Okay.

A. That’s the same thing. And my answer to that one is,
I have the name of two people in the legal department and a
number. Whether she gave me that name or number, I cannot

say. Now -- okay. Now, to number thirty-four.
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0. What is page thirty-four?

A, Page thirty-four is a message note.

Q.. Okéy. And does thirty-five appear -- who is the
message from?

A. It looks like Suzanne Boone.

Q. Can you tell me, does page thirty-four appear to be
the front side of page thirty-five?

A. Possibly.

Q. | Okay. Sc i1s it maybe fair to assume that she, meaning
Ms. Katz; also gave you the names that appear on page

thirty-five in that phone conversation that you had with

heré
A. Yes. But that -- it's very -- it’s likely.
Q. Okay. So with the exception of Bernédette Dewitt, you

ackhowledée that she gave yoﬁ at least three names and
phone numbers of bank employees, correct? And perhaps --—-
A. I acknowledge that on that one, that she did give me
that per my notes. And I will acknowledge on this one,
what I wrote on the back, it could have been that she gave
me these numbers as well. I don’t -recall.

Q. Okay. So at least three names and numbers were

'provided to you by Suzanne Katz in regards to this

investigation are individuals you should speak with at Bank
of America. Is that fair to say?

A, No, that’s not what I said. I said, one definitely.
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Two others, possibly.

0. Well, actually three others.
A. Three others, possibly. Because there’s two names on
this one.

0. Okay. So fair to say she»didn'ﬁ exactly hide the ball
from you here. She actually at least provided you one
important name and number for youAto call?
A. Yes.
Q. And did you?
A. I believe that 1 did, but I don’t specifically
remember a conversation.
Q. That's all I have.

THE COURT: Mr. Edwards, cross-examination?

MR. EDWARDS: Yes, please.

CROSS-EXAMINATION

BY MR. EDWARDS:
Q. '~ Good afternoon, Ms. Steele. I’m not sure I quite
understand a few things and so I wanted to ask you for some
clarification. i thought that I heard you say earlier that
one of the things that you would have -- that would have
been sufficient to give you criminal intent, would have-
been some sort evidence ofiuse of an access code or pin
number. Ig that right?
A. No, I did not say that? Not sufficient evidence to go

forward with a criminal case.
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Q. No, I understand that, sure. Not by itself. But you
had been told by the bank what?
AU I had been told by the bank that he was taken off the

account previously during a divorce proceeding, but that

-his on~-line access was not blocked, and therefore, he could

get into that account, and that was a mistake on their
part.

Q. Okay. Did they tell you anything else? That they
made a mistake ana that he could have ---

A. I just said that. That was a mistake on their part.

Q. Didn’t they tell you that he had selected the account?

A. They said it had to have been an affirmative action on
his part.
Q. And that wasn’t enough for you to ascertain any kind

of criminal intent?

A. Not by itsglf, no.

0. That the affirmative act, having selected from a drop-
down menu, to click on it and then click send five
different times, wasn’t enough for criminal intent in your
mind?

A. Not when he is saying that he did it -- that he did do
it, but he did it by accident.  .He chose the wrong one.

Q. Okay. So if this has been a capital murder case and
he had said I did it, but it was‘an accident, that would

have been all right with you?
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1 A. No. I mean, I ---
2 0. I don’t understand the difference.
3 A. I have to be able to prove, beyond a reascnable doubt,

4 that he did this with a criminal intent, that it just

5 wasn’'t a mistake.

6 Q. Okay. Or ---

7 A. And that, you know, the fact that he’s saying, I did
8 it, it was aﬁ accident, and he immediately paid the funds
9 back wasn’t enough. That’s not enough to take this tc a

10 trial and prove it.

11 Q. . What does that have to.with intént?

12 a. What does what have to do with intent?

13 Q. What you just said? That he did it, but it was a

14 mistake. The bank told you he had to have selected the

15 account, right?

16 A, Yeah.

17 Q. And then you said in response to deposition testimony.
18 -Okay. Maybe that wasn’t enough. What else would you need?
19 Maybe some sort of evidence that he’d had accessed, by

20 access ID or pin code or testimony to that effécg. Do you
21 remember that?

22 A, No, I don’t specifically remember. If you’ll give me
23 a page reference or sométhing again.

25, 24 Q. Page 44, line 13.
o

e
@ 25 A. Yes.
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Q. What facts would you have needed to prove the criminal

intent that you were looking for. Answer, in this case, I
mean, I would ha&e, I would have had to have somehow a
state of mind, his intention. I mean, a statement from him
saying I did this intentionally. Do you find many
c;iminals, people charged with crime tha; usually say, I
did this intentionally, in your experience?

A. ges. We often do get cases where we actually have a
confession and then we have motions on whether it’s
admissible or not admiésible, yes.

Q. Frequently?

A. There are -—- yes.

Q. When it doesn’t happen, you just give up?

A. No. I evaluate the case.

Q. You go on or that he -- if he did not have access to

the account and he had somehow steal a password or hack in,
maybe would have showed criminal intent, something like
that. 1Isn’t that what you said in your depdsition?

A. That is what I said in the deposition. If, you know,
if he -- if he didn’t have -- in white collar crime cases,
what is usually the case is, you know, the parties don’t
know each other and they don’t have access to ‘each other’s
accounts, so usually I have, in my white collar crime

cases, I have someone>who has stolen someone’s mail or bank

information and used that somehow to hack in, computer
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1 fraud, to get into the account. They.cleafly, you know --
2 it’s very clearly that they're‘intentionally stealing

3 information and opening mail or doing somethiﬁg to access
4 it. R

5 Q. Well, on page fifteen of your file, you have a

6 handwritten note. Do you see that? -Is that your

7 handwriting?

8 A. Yes.

9 Q. You said, Bank of America, Assistant Vice President,
10 Calhoun Street, name, phone number. Met on Friday}‘ Did
11 you meet with her?

12 A. No.

}3 Q. You agree that says, met on Friday?

14 A. It says met on Friday eight to ten days. But I did
15 not meet with her.

16 Q. What does that mean?

17 A. I don’t know what that means. It may have been

18 whoever I was talking to -- somebody meﬁ with her on

19 Friday. It could have been that ---

20 Q. Somebody from yoﬁr office met with her on Friday?
21 A. . No. It says, met on Friday eight to ten days. I
22  'never met with her. It could have been, could have been
23 Ms. Katz saying that she met with her on Friday, something

24 like ten days. I don’t know. But I did not meet with this

5
T

25 lady.
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1 Q. Did you speak with her?

2 A. I don't, I don’t directly -- I don’t recall who,

3 exactly, I spoke with.

4 Q. Did you call her?

5 A. I probably did, but I can’t definitely say that I
6 called hef.

7 0. Do you remember talking to anybody?

8 A. I remember talking to a person or two at the bank. I
9 don’t remember who it was and who théir name was.

10 Q. And did you jot down notes of those conversations?

11 A. Not good notes, if I did. I mean, I ---

12 0. Could this be one of them?

Y% 13 A, It could be.

14 0. You see where it says, may have used their shared PIN
15 number?

16 A. Uh-huh (affirmative).

17 Q. You wrote that, right?

18 A. That’s my handwriting.

-]9 0. Okay. So you've got the bank telling you he had to
20 have done it affirmatively, selected the account. You've
21 got that information. Now, you’ve got a note here you
22 spoke to somebody, in your handwriting, that says, may.have
23 used their shared PIN number. But you said in your

24 deposition it was something you were locking for. Now

25 you’ve got both notes.
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A. If it’'s a shared PIN number, it’s a PIN number he has

well that he uses for his stuff. So that’s not stealing,
that’s not stealing someone’s password.

Q. Did you ask Ms. Katz if they had a shared PIN number?
A, I don't specificélly remember asking her that.

Q. Did you ask Dr. Jernigan if they had a shared PIN
number?

A. I'm a Prosecutor. I’'m not allowed to speak to the
Defendant.

Q. So you didn’t ask Ms. Katz anything about this?

A. I asked her questions. I don’t specifically recall

that I asked her that question.

Q. . Well, if you would have asked her this question, she
would have said, no.

A. I don’t -~ I can’t respond to that. I don’t know what
she'would have said. |

0. Are you saying that you did ask'her? You didn’t ask
her, did you?

A. I don’t recall whether I did or didn’t ask her. I
don’t recall asking her a specific question about a PIN
number. I answered that.

Q. Let’s assume that you did ask hér and she said, no, we
don’t have a shared PIN number. Now, you’ve got the bank
saying, he had to select affirmatively ana her statement

that he did not have access to her PIN number. But you
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1 have a bank employee telling you that may have been how he
2 got in there. Now you’ve got two of those things that

3 you’re looking for. Is that enough for you?
4 A, Can you repeat your hypothetical again?

5 0. It’s not a hypothetical. You had the bank tell you

6 affirmatively he had to select the account.

7 A. ‘Yes, it was an affirmative action.

8 0. And you said in &our deposition that you accessed PIN
5 ndmbers, if he had that, some sort of.evidence that he had
10 accéssed it that way, it would have been something you were
11 looking for to ascertain criminal intent! And you’ve got

12 your note here about a phone number and a bank employee

13 with a note that says, may have used their shared PIN

14 number. And I -- if you didn’t follow through on that, and
15 you didn’t.invesﬁigate that, that’s fine, just tell me.

16 But if you did it ---

17 A. I don’t recall getting involved in -- no, I don’t

18 recall following up on that. I don‘t know where you’ re

19 going now.

20 Q. You don’t recall. fou don’t reéall calling Ms. Katz
21 and asking her about a PIN number?

22 A. ‘I do not recall specifically calling her up and asking
23 her about the PIN number.

24 0. Let’s assume that you had, and she told you, no, we

B
&

25 don’t have a shared PIN number. You now have that evidence
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that he may have gotten in through:.a PIN number and he had
to have affirmatively select the accounts. With that in
hand, woﬁld that be enough for criminal intenté -

A. I don’t know. I would have to have had a very clear
and thorough understanding of exactly what screens and what
he had to click on and I would -- you know, in reviewing
this, my question was never whether he did it. He admits
thét he did it. It was ---

Q. . So you ---

A. --- trying to prove his state of mind and no one could

tell me what his state of mind was or give me evidence to

that.

Q. Well, how do you prove state of mind?
A. I don’t know how.

0. The bank told you he had to do it affirmatively.. You

"had Katz saying she never gave him the PIN number. You had

a bank employee telling you, he may have got into the PIN

number. You said in your deposition that day, that would

have been enough to go forward.

A, I wasn’t saying it may have been enough to go forward.
It’s stuff that I was just trying to look for, anything.

Q. What else would you have needed. Let’;'figure it out.
You had two things right there.

A. I wouldAhave needed more than the bank saying that,

you know, yes, he had access to the account and him saying,
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1 yes, I did it but it was an accident.

2 Q. So what investigation did you undertake to learn the

3 facts thét you needed to learn in order to prove'criminal

4 intent?

5 A. I made several phone calls. When this case was given
6 to me, there were no facts presented to me. It was a ---

7 0. Who did you cail?

8 A. -—- phone call with Ms. Boone. Excuse me. What was

9 your qﬁestion? | |

10 Q. Who did you call?

11 A. I called several pedple at Bank of America. I don’t

12 recall my specific person that I called. I have several

&

13 different notes of people that I may or may not have

14 called, may or may not have talked to. My notes aren’t

15 clear on the specific person that I spoke to.

16 Q. All right. Well, I understand. But you spoke to

17 several people at the bank and all YOu got from them was he
18 had to select the account. They goofed up. He had

19 selected -- but he had to select it, correct?

20 A. It was that he had access to that account. That was a-
21 mistake on their part.

22 Q. And you had a pretty strong witness there at the bank,
23 didn't you?

. 24 A. Excuse me?
&

i"‘_.'? il

25 Q. The bank. The Bank of America, ydu could call them as
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1 a witness in your criminal case, right?

2 A. I mean, I quess I could call them, but_they would

3 support the —---

4 Q. Did you ever think about that?

5 A. I thought of all scenarios. But I could call the bank .
6 for them to say, yes, he had access.

7 Q. Did you talk to a fellpw named Larry Todd?

8 A. | I did not talk to Larry Todd. I have prelim notes

9 from Larry Todd.

10 Q. Okay. And you concur with his énalysis. What did he
11 have to do with the investigation? ‘

12 A, | He is the Solicitor that does the preliminary hearings
for our office.

14 Q. Okay. So what did he do in.the investigation?

15 A, He doesn’t investigate it. The police investigate it.
16 We prosecute it based on the facts that we’re given by the
17 police and the evidence in the case; He just handled the
18 preliminary hearing. He doesn’t conduct an investigation.
19 Q. Well, the police found sufficient probable cause to
20  charge him with a criﬁe, right?

21 A, They did the arrest. I did not think there was

22 sufficient -~--

23 Q. And the investigation from tﬁat'point was your

24 office’s responsibility?

25 A. Yes, whether we chose to indict it or not was our
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decision.

Q.  And y’all chose not to?

A. We chose not to indict the case. I made that
decision.

Q. - When did you make that decision?

A. _Excuse me?

Q. When did you make that decision?

A. It was kind of my thoughts throughout the case, but as

I stated previously, I did the official -- I officially"

-dismissed it, I believe it was in March ‘08. I testified

to that date earlier. 1I’d have to look.

Q. Wasn't it your office’s thoughts from the preliminary
hearing that you weren’t going to prosecute it? Th#tfs
what you just said Larry Todd séid at the preliminary
heafing and you concurred with it?

A, Yes. Larry Todd, handles the preliminary hearing and
sometime he’ll, you know, do a note or something on the
file to his thoughts of the case. And he sometimes has a
better idea. He's met with the victim, the Defendant or
something, seen them there. So, yes, it was his note --
his notes or something that said he didn’t believe, you
Know, that it was a prosecutible case. Also Amy Harold,
when she gave me -- when the case was assigned-to mé, she
thought it was a case that needed to be dismissed as well.

So
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Q. Why was it assigned to you?

A. Amy had some type of confliét.

Q. What was the conflict?

A. I believe, I am nét certain, that Amy got a divorce as
well and one of the attorneys that I think may have been a
part of her divorce, hér husband’s attorney, represented

one of these, either Mr. Jernigan or Ms. Katz, and so she

>felt, you know, out of an abundance of caution maybeé she

shouldn’t be the one dismissing it.

Q. Why didn’t she do that right away?
A.  Excuse me.

Q. Why didn’t she do that right away?

A. Why didn’t she do it?

Q. He was indicted in May?

A. He was never indicted.

Q. Oh; I'm sorry. He was arrested inAMay.
A.‘ Yes;

’

Q. But the note here on page forty-eight from Amy Harold
was not untii August the 22nd, 2007. That’s three months.
A. Yeah. That’s -- it usually takes three weeks minimum,
if not a month, for us to actually get tﬁe file up to our
office. We get it. A file's created. It can take a

little while ionger for it to trickle in for us to get the
actuai investigation from the police. And we handle

J
usually about anywhere between four or five hundred, six
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5 1 hundred cases at any given time is what we’re each assigned
2 to. So three months is nect very long.
3 Q. It takes you a while to éet the reports from the
4  police?
5 A. It’s a process, yes. It has to go through lots of
6 different hands before it gets to us.
7 0. Okay. Well, then what was your investigation? All of
8 your investigation after Augqust 22nd, 20072
9 A. I don’t know. You know, whenever the file was handed
10 to me and I started looking through it, I talked to Ms.
1 Katz and, you know, my talks with Ms. Katz, based on the

12 fact that the police report didn’t really say anything

13 except that it was, you know, the ex-wife wanting to pursue
i4 the charges. There wasn’t any sufficient evidence or any
15 -- there was no other evidence, it was really Jjust ---

16 0. Did you speak with Officer d’Keegan?

17 A. I probably did. 1T usually do.

18 MR. ABNEY: Asked and answered, Your Honor.

19 : THE COURT: 1I’'m sorry.

20 ‘ : MR. ABNEY: Asked and answered. We’ve been here
21 several times.

22 MR. EDWARDS: I don’t remember asking her if she

23 spoke with Officer d’Keegan.

24 THE CCOURT: I’'m sorry, what?

25 MR. EDWARDS: I don’t remember asking hexr if she
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spoke with Officer d’Kéegan.

THE COURT: Okay. Go ahead.
Q0. Did you speak with him?
A. I don’t recall a specific conversation with him. I
usually will speak to the officer in a case. You know, I
probably did, but I just don’t recall a specific

conversation. I don’t know.

0. Do you know what his position is?

A. What do you mean,Ahis position?

Q. His'position in the police force?

A. He’s a-Sergeant, Sergeant d’Keegan.

Q. Assigned to any particular unit?

A. I think he mainly handles the white collar>stuff.

Q. Anything else?
A. I don’t know.
Q. You didn’t know he was in charge of the computer to

alleged white collar crimes?

A. That’s all under white collar crime.
0. All white collar crimes in computer?
A. I mean, white collar crime, it just encompasses, yeah,

computer fraud, white collar crime, money transactions.

Q. But he’s that specific specialty?

A. I don’t know.

Q. You don’t know?

A. I know that he handled a lot of white collar crime
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1 cases. I know that he is Sergeant Donald d’'Keegan and he

2 handled a lot of the white collar crime cases.

3 Q. But you don’t ---

4 A. I don’t know his resume and his background and all his
_5 stuff. I don’t know that.

6 Q. Fine. If that’s what you know, that’s what you know.
7 Néw, you know that -- did you ask Ms. Katz to undertake an
8 investigatioh on her own?

9 A, I believe tﬁat T asked her if there was anything she
10 could ascertain from the bank that could give me evidence

11 that he did this criminally, maliciously, something that I

12 could use to prove the case at trial.

%g% 13 Q.

Yor
o

And you thought that she was better suited to_do that
14 than you? , |

15 A. She had already talked to lots of people at the bank
16 and she’s the one that has the accéssy you know, with

17 talkiqg to them. I thought maybe she could.

18 Q. So she had already done some work; so you might as

19 well let her keep doing it?

20 A. No.. I wasn’t getting -- I didn’t get anything from a
21 police report. And, you know, I handle the case on what
22 evidénce I have. I'm trying to get it from anybody that’ll
23 give it to me. I need it, but --- .

24 Q. Did you have subpoena power?

25 A. Yeah.
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1 Q. Why didn’t you use it?

A I don’'t know.

3 Q. Couldn’t you have subpoenaed the bank?

A Excuse me?

5 0. Couldn’t you have subpoenaed the bank?

6 A. I guess I could have subpoenaed the bank for documents

7 or something.

8 Q. Couldn’t you have subpoenaed Dr. Jernigan? Or Ms.

9 Katz?

10 A. I can’t subpoena Dr. Jernigan.

11 Q. You could have éot his computer, couldn’t you?

12 A. I guess somehow the poiice department could have gotA
SEeE 13 her -- I don't really deal with subpoenaing and getting the

14 evidence. That’s what the police department does. The

15 police department does the investigation. They-do all of
16 that. They get the inve§tigation, the} get the evidence,
17 they --- -

18 0. And they charged him with é crime, didn’t they?

19 A.  - get everything with them, and then they give it to
20 me to determine whether it’é sufficient evidence to

21 actually go through and indict. And what was given to mé
22 for me to re?iew the 'evidence was not sufficient to iﬁdict.
23 They are the investigators. I'm the one that reviews the

24 evidence that’s given to me, that’s provided, and make the

S

d

P
e

25 decision whether it can be prosecuted or not.
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Q. So you think they made a mistake in charging him with
a crime?

A. You know, I don’t know what information‘———‘

Q.  Officer d’ Keegan testified that he 5elie#ed a crime

had.-been committed based on the information he had?

A, And he may have based on the information that Ms. Katz
gave to him or whoever gave to him, he may have thought
that th&s was enough, enough information to do an arrest
warrant. But having sufficient information, evidence to
arrest somebody and to éctually indict somébody and to

prbve the case at trial, they were different things.

Q. You needed more evidence?

A. Yes.

0. Like evidence that he had gone -
A. I needed more evidence.,

Q. . Evidence that he had affirmatively selected the

account?

A. I knew that he had affirmatively selected the account.
I had that.

Q. The Sergeant of the white collar computer crimes unit

testified he believed a crime, he had that. You héd
subpoena power for thé bank. You éould have gotten the
computers. But you didn’t do any of those things.

A. I didn’t do that.

Q. You asked Ms. Katz to go and do her own investigation
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= 1 and she did that. She wrote ---

2 A. Ms. Katz was the one that wanted this prosecuted.
3 And, yes, I often will ask victims tb éet me the
4 information that supports their claim.
5 Q. Didn't'she.db that?
6 A. She gave me some phone numbers. She never provided me
7  with anything ---
8 Q. She gave you all the information she got from the
9  Dbank, didn’t she?
10 - A, She did not give mé a letter from Mr. Navarez, where

11 he had written to her saying that he could not provide any

12 - information as to the state of mind or his malicious

13 though; or whatever it said. She did not provide that

14 letter to me.

15 —Q. Well, did you call any of these gall center employees
16 that are referenced here on page thirty-four and thirty-
17 five that spoke with her that very night and gave her the
18 ° information that she needed to go to the police and file.é
i9 police report? Do you remember speaking with them?

20 A, All right; Where are you and what are you talking

21 about?

22 Q. Thirty—fouf andvthirty—five. Page thirty-five

23 specifically. Derrick Lamont, Sean ---

24 A.  Wait, wait.

25 0. Page thirty-five.
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1
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A. Page thirty-five of the Solicitor’s

Q. Yes, ma’am. It’s got dates, it’s got phone numbers.
A. Let me get there.

Q. It’s got two names Derrick Lamont and Sean Lowery, a
code number, Ft. Lauderdale, Florida. "Another 800 number
and a claim number. What did you learn in following up
with all of that?

A. I don’t recall. 1It’s a handwritten note from me, but
I don't recall. |

Q. = But you said because Ms. Katz didn’t give you a letter
that.had been filtered through -- that was written to Ken
Lewis, the CEO and filtered over to Mr. Navarez, filtered
further through the legal department, and then sent to her
by mail eight months after these people told her to go and
file a police report, the fact that she didn’t giventhat
you, or you said she didn’t give that to you, are you
saying she was withholding information from you. Is that
what you’re saying? ,
A. I'm just saying I didn’'t get that ietter from her.

Q. But that would have made a difference to YOu, that
letter éight months after the fact?

A. If I had something in writing from the bank saying
that they couldn’t provide any_evidence that he did that, I
probably would have dismissed this case evenvsooner.

Q. . Okay. What took you so long to dismiss it then if you
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1 didn’t have any evidence?

2 A. I had overAfive hundred other cases that I was working
3 6n.

4 Q. So it wasn’t your investigation that was holding you

5 up?

6 A. I was trying to leave it open to see if I could -- if

7 anything came up. And, also, Ms. Katz was insistent that I
8 not dismiss this case and she wanted ig prosecuted. So I
9 let it stay open for a while at her insistence that it be
10 pfosecuted.. And I was trying to w;it and see if anything

11 happened, if anythihg would come up that would give me

12 evidence to go forward and nothing did.

@

Ratils

13 Q. Anything that she could get?

14 A, Anything that anybody could give me.

15 Q. Does she have subpoena power?

16 A No.

17 Q. Only you do?

18 A, I do. The ﬁolice does.

19 Q. But you were relying on her to give you the
20 information  that you needed-to charge —~-

21 A. I wasn’t relying on hef.

22 Q. --- to prosecute ---

23 A. I was not relying on just her. I asked her if she had

%%ﬂ 24  anything. It’s as simple as that.
2
e

25 - Q. But you didn’t do any investigation of your own.
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1 A, I'm not an investigator. I am a prosecutor.

2 Q. So it's the police department ---

3 A. I do some follow-up investigation, yes. But I was

4 given a file that did not have sufficient evidence to

5 support what I felt an indictment and be able to prosecute
6 at trial.

7 0. Does the police department ever confer Qith the

8 solicitor’s office in charging people with crimes?

9 A. Sometimes they do.
10 Q. In this case where there’s been an allegation and some
11 investigation -- not a heat of the moment crime, right? A

12 little bit different in that case. The police can arrest
o 13 somebody if they saw a crime committed. They can just gé
14 .aheaduand arrest fhem‘right thexe on the spot, can’t they?
15 Can't a police officer do that?

16 a. Yes.

17 0. So this isn’t the case here, is it? It’s a white
18 collar, computer crime'éllegation that requires some
19  investigation, doesn’t it?

20 A. Yes. '

21 Q. And the police department undertook that
‘22 investigation, didn’t they?

23 A. Some form of inves£igation.

24 Q. And they believed a crime had been committed, didn’t

25 - they?
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A. Sergeant d’Keegan apbarently felt that he had enough

"information for —---

Q. But he must have been wrong, is what you’ re saying?
A. You know, I don’t ---

THE COURT: Who signed the arrest warrant? Who

did the affidavit on the arrest warranf, the police or Ms.

Katz?‘

WITNESS: . If I’m‘looking at this correctly, I
think it was a David Vargo.

THE.COURT: a police officer signed an affidavit‘
on the warrant.

MR. EDW@RDS: What page are you looking on?

WITNESS: 1It’'s the last two pages under tab

“thirty. David Fargo.

THE COURT: Okay. So Ms. Katz didn’t sign the
affidavit on the warrant. Okay. Thank you. ‘I was Jjust

curious. Go ahead.

0. And that’s dated May 25th,"07j is that correct, the

date of the arrest. . Is that right?

A, It's dated May 25th, 1‘07.

Q. And do you know if that’s the daté he was arrested?
A. I don’t remember what day he was arrested.

Q. Do you know who David Férgo is?

A. Excuse me?

Q. Do you know who David Fargo is?
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1 A. I'm assuming he’s a police officer. I don’t know him.
2 Q. In your investigation did you mention several times

3 the fact they were a divorce couple?

4 A. I didn’t hear you.

5 0. You mentioned the divorce, the fact that were a

6 divorced couple?

7 A. Yes.

8 Q. Did you look at any matters related to the divorce in
9 your investigation?

10 A, No.

11 Q. What waS the ... Nothing further.

12 REDIRECT EXAMINATION

13 BY MR. ABNEY:

14 Q. Kim, is it often the cage that more than one Solicitor
15 or Assistant Solicitor will work on a matter at one time?
16 A. Yes.

17 0. And getting to some‘questions from Ms. Flumian, the

18 document -- Solicitor 51. Ydu believe that you drafted the
19 typed porﬁion_of that document, correct?

20 A. I believe that I did. 1 mean, I realize that my name,
21 date, nothing’s on it, but I believe that I did because I

22 - remember having that exact conversation with her.

23, 0. It reflects the substance of a conversation you had.
24 ——-
25 A. Yes
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Q. --- with Ms. Katz?
A. Yes, that is correct.
Q. Would you turn with me to page thirty-four, which is

the message that Ms. Flumian was asking about.

A. Yes.

Q. And it’s a message to either Amy Harold or Kim Steele?
A. Yes.

Q. And the substance of the message says, would you

please call me, 579-9898? Floyd Jernigan, my ex-husband,
is stealing out of my bank account. Does that reflect what
she generally told you about what she believed happened
here, her husband had stolen from her?

A.  Yes.

Q. And finally, looking at the affidavit in support of a
warrant, that’s Scolicitor 104.

A.  Okay.

0. At the bottom, I’1l just read that. The paragraph
that begins, that between 17 January 2007 and 19 January
2007, the above-named defendant did-violate-Section 16-13-
240 of the State Coée for obtaining property by false
pretenses and he did knowiﬁgly and willfully removed eleven
hundred dollars from the Bank of America Bank, which is
located at 381'Calhoqn Street, Charleston, South Carolina,
which is tﬁe account of one Suzanne Hayward Boone and did

use said money for his own personal use. The following
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1 paragraph states, the above facts are true and believable
2 based on information from the victim who stated that she
3 was informed by her bank that the defendaﬂt removed this
4 money electronically from her account to pay his perscnal
5 bills and she did not authorize him to do so.

6 : ~ THE COURT: What’s the date of the warrant?

7 MR. ABNEY: Date of the warrant, May 25, 2007,

8 which is the date of the arrest as well.

9 THE COURT: I thought May the 15th. May the
10 25th.
11 MR. ABNEY: It was May 25 was the day Dr.

12 Jernigan was arrested.

13 - THE COURT: Well, when was the date of the
14 warrant because -- May 15th, wasn’t it?
15 MR. ABNEY: I believe that’s right. I believe

16 the original warrant signed by Ms. Boone was May 15th.

17 THE COURT: I thought that was the original

18 . warrant you were reading. |

19 MR. ABNEY: There is also a warrant signéd by Ms.
20 " Boone that's already in evidence, as well, that has a

21 different date.

22 : THE COURT: is there an affidavit on the warrant
23 or just ---

24 MR. ABNEY: This is an affidavit in support of

25 the warrant.
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1 - THE COURT: I unaerstand. But what’s in evidence
2A would have been an affidavit on the warrant or was that

3 just a straight affidavit from the police department?.

4 . MR. ABNEY: I believe what was already into

5 evidence is just the warrant with Ms. Boone Katz’s

6 signature on the front, that there is no affidavit, is my

7 understanding. o

8 THE COURT: Gkay. Well, why were there two

9 warrants?

10 | MR. ABNEY: I don’t know.
It Q. Do yQu‘know why there were two warrants?
- 12 A.  I’ve not seen a second warrant. I'm seeing the ---
%§% 13 THE COURT: - Show her-what you’re talking about.

14 here. You’re purporting it as a warrant. I think it was
15 an affidavit or a statement she gave to the police. I

16 don’t know. I may be wrong. I haven’t looked at it.

17 MR. ABNEY: Do you know?

18 MS. FLUMIAN: It was Plaintiff’s 5.

19 MR. ABNEY: Plaintiff’s 5.

20 ] THE COURT: Let her look at it and tell us what
21 it is. |

22 MR. ABNEY: Okay.

23 THE COURT: Because I don’t understand why

24 there’s. two warrants, if there are.

25 MR. ABNEY: Do you know where Plaintiff’s 5 is?
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THE COURT:

MR. ABNEY:

THE COURT:

What number is it?
It’s Plaintiff’s 5.

Plaintiff’s 5. What’s that number

you were just reading from?

MR. ABNEY: - It’s, I believe, 104, Solicitor 104
~in -- it’s Defendant’s 30.
THE COURT: Okay. So there were two warrants

then. Was that second one signed by a Magistrate?

MR. ABNEY:

THE COURT:

It’s sign by an issuing judge;

Okay. All right. Apparently all

this is is just the affidavit of that first warrant refers

to apparently.

Give it to her and let her look. I think

this is the affidavit the first warrant refers to. I don’t

know. Let her look at it.

A. This is ---

Q. 104.

THE COURT:

My question, the question is who was

the affiant to the Magistrate for the purpose of obtain a

warrant?

officer?

Gosnell.

officer.

Was it the complainant or was it the police

Anybody know?

MR. EDWARDS:

They had a hearing and Judge

I don’t know if there was a testifying police

THE COURT:

MR. EDWARDS:

Pardon me?

There was a hearing.
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1 THE COURT: That’s the preliminary hearing.
2 MR. EDWARDS: I know.
3 WITNESS: I’'m seeing two, I'm seeing two arrest

4 warrants. One is signed by Susan Boone and then there’s
5 another one that’s signed by, it looks like a David Vafgo.
6 I den’t -- Susan Boone’s is dated on May 15th of ‘07 and

7 the one by David Vargo is May 25th, ‘07.

8 . THE COURT: May the 25th?

9 WITNESS: I'm‘not understanding why there’s two.

10 . THE COURT: Which warrant was he arrested on, of

11 David Fargo’'s warrant or Ms. Boone’s warrant? You can have

12 this back. Did you dismiss both warrants or just one?

&Y M
R

13 WITNESS: Let me see what my dismissal -- I'm

14 trying to find the dismissal that I signed.

15 THE COURT: That doesn’t matter. I’m just

16 éurious. I didﬁ't mean to interrupt you. Go ahead. It’s
17 immaterial for the purpose of why we’re here. I just was

18 curious ---

19 WITNESS: Okay.
_ 20 ' THE COURT: --- as to why they had two warrants.
21 MR. ABNEY: I have no idea, Your Honor, why there

22 were two different warrants.
23 ) WITNESS: I don’t know why there are two

24 warrants. I don’'t know why that was.

25 THE COURT: It might have been different charges.
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1 I didn’t look at the charges.

2 MR. ABNEY: I think the charges were the same.

3 - WITNESS: I think the charges are -- it’s

4 obtaining property by false pretenses or taking goods by

5 false pretenses, same thing. I don’t know why there’s two
6 warrants.

7 THE COURT; Okay. That’s fine.

8 Q. And ny question was just on the affidavit in support
9 of the warrant that waé Solicitor 104,

10 A. Uh-huh (affirmative).

11 Q. The affidavit states that it was based on statements
s, 12 by Ms. Katz, the victim, ---

%%g 13 A. Yes.

14 Q. . --- is why the warrant was issuéd?

15 A. Yes.

16 0. Not statements by the banks;

17 THE COURT: Do you know which warrant was served?
18 Which one he was arrested on? "What does the return show?
19 - Does the return show an arrest on both wérrants or just

20 ~ one?

21 WITNESS: I don’t know where the return is.
22 THE COURT: The only reason I'm asking that, if
23 they -never served the warrant that Ms. Boone signed, it’s

24 immaterial. If they served the one the police officer

25 signed -- I don’t know why you’re asking about her -- I
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W 1 don’t know which one they served. They may have served

2 both of them.

3 MR. ABNEY: ©No, I don’t know either, Your Honor.
4 I was just trying to point out ---.

5 THE COURT: I mean, the warrant’s immaterial

6 until it’s served on the individual.

7 MR. ABNEY: I understand.

8 | THE COURT: And I don’t —-- do y’all know which

9 one was served? Does anybody know?

10 MS. FLUMIAN: The only thing I would add, Your
11 Honor, is that the only one that was produced for the Rule

12 5, is the one that’s signed by Mr. Fargo, not by Ms. Katz.

g
i

s

e

13 So one would assume, I suppose, that,fhe one that was

14 signed by Mr. Fargo was actually served.

15 , ~ THE COURT: Okay. So the one that Ms. Boone

16 signed was never actually served. Was it issued? 'Did a

17 Magistrate sign it?

18 , MS. FLOMIAN: I do not see é signature on that --
19 that Ms. Boone signed, Your Honor.

20 - . THE COURT: Okay. And so apparently it was never
21 even presented to the Magistrate if there}s nc Magistrate’s
22 signature on it. So there’s actually no two warfants,

23 there was jﬁst one warrant because it’s not a valid warrant

24 until the Magistrate signs it.

25 ' WITNESS: Both of them have, where it says
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signature of issuing Judge, they both have signatures.

THE COURT: Which one was served, though, on the
defendant? |

WITNESS: I mean, see,whét I'm saying? That one

it says, signature of issuing Judge and it's signed. I can

"tell you the one that I did ---

THE COURT: Which one had the return on it? Give
it to her. She knows it. She knows it better than anybody
else in this courtroom.

WITNESS: I forget. I haven’t done this in three
years.

THE COURT: Which one has the return on it?

DEFENDANT: The return -- the one ---—

THE COURT: One of them should had a return by
duress. Or both.

WITNESS: The one that I dismissed was the K-
257149, which is the one that was signed by David Fargo.
That is the one I did the dismissal on aﬁd that is the one
-- the warrant that was ultimately expunged, is what I’'m
saying. The one that was signed by David Fargo.

THE COURT: So aprarently the other one was never
agtually served. Is that true or not true? You can ask
her about the affidavit.

MR. ABNEY: No. I don’t know.

MR. EDWARDS: Your Honor, BOA 29, pvage 20, shows
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1 the warrant number is 257149 for the bond hearing.

2 THE COURT: Apparently, that'was the only one

3 that was served ---

4 WITNESS: 1It’s looking like that was maybe the

5 one that was —-- that’s the one that I'm referencing on my
6 dismissal on the expungement. I don’£ know what went on

7 . with the other warrant.

8 THE COURT: Go ahead and ask whatever yoﬁ want to
9 ask. I’'m just trying to figure out which one was actually
10 served. Apparently, the one the detective signed is the
11 one that was actually served.

12 MR. ABNEY: That appears to be the case.

13 Q. And all I was asking, Kim, is simply that the

14 affidavit in support of the warrant, which appears to be
15 the one that was served, states that'it was based upon the
16 statement of Ms. Katz, that the warrant was being issued,
17 correct?

18 A. Correct.

19 0. That’s all I have. Thanks.

20 ' MS., FLUMIAN: Just a couple, Your Honor.
21 . THE COURT: Yes, ma’am.

22 , RECROSS~-EXAMINATION
23 BY MS., FLUMIAN:

- 24 Q. Ms. Steele, we were speaking earlier.a little bit

25 about the investigation that you undertook in speaking to
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1 the bank. And I wanted to ask you, when you spoke with any
2 individual from the bank did anyone ever mention to you a

3 corporation called Check Free or Fiserv?

4 A. Not that I recall.

5 Q. Okay. Not that you recall. Did anyone at the bénk

6 ever mention to you any account status of Dr. Jernigan’s

7 personal account? Meaning, did they ever say anything

8 about it being restricted or no check activity or frozen

9 around the time that these{bill pay payments, being January
10 of 20077

11 A.  No, not that i recall.

12 Q. Okay. That’s all. Thank you.

13 " THE COURT: Anybody else?
14 MR. EDWARDS: No, sir.
15 : THE COURT: You may step down. Thank you very
16‘ much.
17 WITNESS: Thank you.
18 THE COURT: Anymore witnesses?
19 MR. ABNEY: I have one more, Your Honor.
A20 THE COURT: Okay. Why don’t we take a very short

2] break, okay? About ten minutes.

22 MR. ABNEY: Okay.

23 THE COURT: And how long is this witness going to
i 24 take?
£39250

25 . MR. ABNEY: I would think maybe twenty minutes.

ROA 546



Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) 223
Kimberly Steele - Recross Examiration by Ms. Flumian ’ '

1 THE COURT: Pardon?
2 MR. ABNEY: Maybe twenty minutes.
3 THE COURT: Okay. All right. Do y’all want to

4 finish this afternoon or do y’all want to come back and

5 finish in the morning?

6 , MR, WAGGONER: Only, if I may answer, only

7 because it would be more convenient because Dr. ---

8 THE COURT: I'm sorry. What?

9 h | MR, WAGGONER; The doctor has.a work schedule

10 thié evening, which he could actually make if we left now.
11 ‘ THE COURT: Well,‘he doesn’t have to.come back

12 tomorrow.

13 - MR. WAGGQNER: No, no. TomorrowAis fine with us
14 because of that. But it’s up to the Court.

15- - MR. ABNEY: Tomorrow is fine for us, Your Honor.:
16 THE COURT: How about your witness? You said he

17 flew in from somewhere?

18 MR. ABNEY: He came in from Chquoﬁte, but he’'s

[ — ’
20 THE COURT: Is he leaving, going tonight or

21  what’s his plane reservation? Tomorrow? ‘ V

22 | MR. ABNEY: He’d planned to go tomorrow becéuse

23 we thought we would ---

S 24 THE COURT: Morning or afternoon?
©
25 MR. ABNEY: I mean, whenever we’re done.
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1 THE COURT: So it won’t interfere with him if we
2 finish it all in the morning?

3 ’ MR. ABNEY: That’s correct, Your Honor. That

4 would be fine.

5 THE COURT: Is that okay? 'I mean, we’ll sit here
6 and listen to it, but I'mlgetting sort of tired.

7 MR. ABNEY: I am too.

8 THE COURT: And it’s getting hard to concentrate
9 on wha£ we're talking about because we’ve really been

10 beating some dead horses here this afternoon.

11 THE CLERK: Your Honor, might I ésk you all how

12 long you think in the morning because the case behind you

W 13 is pushing to be here. And they’ve got witnesses. So if

14 you could give me a time or how long you think you, you

15 know, you’re going to last so I can tell them something.
16 THE COURT: Well, he said, what, twenty minutes .
17 on direct and cross will probably take at least another

18 thirty. You might as well séy, what an hour and a half,A

19 two hours.

20 MS. FLUMIAN: Tops.

21 THE CLERK: Tops?

22 : MS. FLUMIAN: Tops, yes, Your Honor.

23 THE COURT: An hour or an hour and a half, fwo

24 hours to get it finished?

25 MR. ABNEY: T think that’s right, Your Honor.
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THE COURT: Well, now, let me tell y’all this.
What I’'m plénning on doing might be a little bit different
than normal, but with this case, it’s just what I'm going
to plan on doing. I'm going to give you my factual
findings and I'm going to ask for some arguments after we
hear the motions. I guess most of the motions -- 1
listened to the factual arguments before. I'm planning to
go ahead and making avdecision at least after the end of
the testimony. I'm not goihg to plan on taking it under
advisement. I plan on making the decision.

MR. ABNEY: Okay.

THE COURT: Okay.

MR. WAGGONER: Do you want closing statements or
anythiné like that?
| THE COURT: I don’t know. Let me see. I want to
hear from this witness tomorrow because he’s the one’s
that’s going to talk about this pay on-line, and I don't
know if he’s going to talk about it, what is it, Fiserv,
free checking or what’s the name of it?

MR. ABNEY: Fiserv.

THE COURT: Fiserv. I don’t know if he’s going
to ‘talk about Fiserv or not, becéuse nobody’s talked about
Fiserv.

MR. ABNEY: Well, I mean, he can talk about

Fiserv.
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& 1 THE COURT: ©Now, I don’t know. I don’t know if

L

2 Fiserv even has a part of that. Their theory is poSsibly
3 Fiserv messed it up, I assume. I don’t know.

4 MR. WAGGONER: He’s from Bank of America, this
5 witness is:

6 THE COURT: Pardon?

7 MR. WAGGONER: I believe he’s from Bank of

8 America, this witness is.

é THE COURT: Okay. . Well, whatever he’s going to
10 say, we’ll listen to ﬂim. Okay. All right. What time

11 y'all want to start, nine-thirty?

e 12 MR. ABNEY: Yes, sir.
& |
b 13 THE COURT: All right. We’ll see you in the
14 morning at nine-thirty. Thank y’all so véry much.
15 {WHEREUPON, the court stood at recess in this case for
16 the day.)
N 17 September 15, 2011
18 THE COURT: I believe the bank has a witness to

19 éall.~ Is that correct?

20 MR, ABNEY: That’s correct, Your Honor.

21 | THE COURT: Mr. Jeffrey Mitchell.

22 MR. ABNEY: Correct.

23 THE COURT: " Okay.

24 THE CLERK: Place your left hand on the bible and

25 raise your right, please.

ROA 550



Jernigan -vs- Katz and Bank of America (2009-CP-10-02433) 227
Jeff Mitchell - Direct Examination by Mr. Abney ’

i 1 Do you swear or affirm the tesfimony you shall give
2 the Court in the trial of this case shall be the truth, the
3 whole truth and nothing but the truth, so help you God?
4 WITNESS: I do.
5 ’ THE CLERK: Thank you. Please be seated. Sir,
6 for the record, if you will please state your name,

7 spelling your last. name.

8 , WITNESS: Jeff'Mi£che11, M-i-t-c-h-e-1-1.
9 JEFF MITCHELL,

10 . BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
1n . . DIRECT EXAMINATION

12 BY MR. ABNEY:

Resd
i

B

o

53

13 0. Jeff, who are you currently‘employed by?
14 A. Bank of America.
15 0. And how long have you worked at the bank?
16 A. Since 1994.
17 Q. Can you tell us a little bit about your educational
18 background?
.19 A, Graduated from North Carolina State in ‘92 with a
20 Bachelor’s Degree in Busine€ss Administration.
21 Q. Are you familiar with the bank’s on;line banking and
- 22 _bill pay systems?
23 A. Yes, I am.

24 Q. And are your duties as an employee at Bank of America

25 related to bill pay?
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1 - A. Yes.

2 Q. What’s your current position?

3 A. I'm a senior product manager within the on-line

4 banking space.

5 Q. Okay. And I understand this was a recent transition.
6 You just recently changed positions. Is that correct?

7 A. Correct, effective August 1st.

8 Q. Okay. And what was your position prior to your

9 current position?

10 A, Still a senior product manager, but responsible for
11 the bill pay function within on-line bankihg.

12 Q. Okay. So your brior position you were exclusive

13 working with bill pay and now you are -- you have broader
14 responsibilities within on-line banking?

15 A. Correct.

16 Q. And tell us, what were your job duties at yéur prior
17 position with bill pay?

18 A. The primary function was to essentially make sure the
19 system was functioning as deéigned. We would monitor

20 customer feedback, monitor what we call SCI, scaled

21 customer interactions. We would also design and implement
22 enhancements to the system.

23 Q. Okay. So you more or less monitored to see that the

24 system worked right?

25 A That was our primary function, vyes.
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Q. And are you familiar with how on-line banking and bil;
pay worked in 20072

A. Yes, I am.

Q. All right. To make a bill payment, what does a‘
customer need to do first? v

A, They negd to log in to on-line banking,énd
éuthenticate themselves.,

Q. And how do they do that?

A. They would go to the sign-on screen. They would
provide their user name, password, verify a Sight key. If
necessary, answer some authenticétion gquestions in order to
gain access to the system.

Q. Okay. And what happens once they are logged on.
What's it like? “

A. Once they’re logged in, they land on the accounts

_ overview page.

Q. Okay. And what do you see on the accounts overview
page? What’s displayed in front of you?

A. All of your accounts at Bank of America, whether it’'s

-a checking, savings, credit card, mortgage, etcetera.

0. So on that page, after you log in, there would be a
list of all the customer’s accounts?
A, Correct.

| MR. EDWARDS: VYour Fonor.

THE COURT: Yes, sir.
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MR. EDWARDS: TIs he testifying to what the bank
sees when they log-on or what the customer sees?

THE COURT: I don't know yet. Do you have an
objection?

MR. EDWARDS: The objection ---

THE COURT: Do you have a legal objection? fou
can ask that on cross. I don’t know the answer. I can’t
answer it for you. I don’t know._

MR. EDWARDS: I was juét trying to understanding
what he was saying.

THE COURT: Okay. Please préceed.

0. Mr. Mitchell, I think we were discussing the customer
experience, correct?

A. Correct.

Q. So it’s the customer when they log onvwill see a list
of accounts, theif accounts with Bank of America, correct?
A. Correct.

Q. Okay. And if the customer wants to make a bill
payment from any of those accounts, what does the~customer
need to do at that point?

A. They would simply click on the bill pay tab, and they
would be navigated over to the bill pay system in order to
initiate a payment.

Q. Okay. Would you turn to Exhibit 16 in the Bank of

Bmerica binder?
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1 A. Okay.

%%@

2 Q. Can you tell me what this document is?

3 A. This i1s a representation of what the bill pay overview
4 page looked like back in 2007.

5 Q. Okay. And is this a document that the bank maintains
6 in order to record the bill pay experience over time?

7 A, Yes. It maintains the previous experience and it's

8 also used to design future changes to that experience.

9 Q. And this display here shows us whaf bill pay looked

10 like in January of 20072

11 A. Correct.

12 0. And this . is a generic representation, right? It
= 13 doesn’t contain any customer’s personalized information.

14 Is that correct?

15 A. Yes. This is generic.

16 Q. So when Dr. Jernigan signed on to bill pay in January
17 of 2007, is}this the layout that he wouid have seen?

18 A He would have seen his layout with his personal

19 account information.

20 Q. Okay. In using this document, I’d like for ybu to

21 take us step-by-step through the process. What were you
22 looking at in the middle of the page, under the payee?

23 A So underneath the payee section, these are all the

24 payees that a customer would have set up themselves in

25 order to make payments.
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Q. Okay. And how does a customer set up to pay ---

A. They simply go in, they add the actual merchant
whether that is from a pick list or they key it in
themselves, they provide some critical information like the
account at the merchant, the address, they click save and
that's what populates this list,

Q. Okay; And can a payee be deleted?

A, It can, but only by the customer.

Q. And if I'm a customer and I want to make a one-time
payment to American Eagle Outfittérs of a hundred dollars,
how would I go about doing that?

A. You would go over to the right of the payee name.
Underneath the amount field, you would key in the amount

that you want, a hundred dollars. You would then move to

"the right under the delivered by field and provide the date

at which you would like the payment to be made. You would
then go down just below those two boxes from the pay from

account and verify that account as the account that you

would like to use, and then click the make payments button

down in theilower right hand -corner.

0. Okay. So just to baék yoﬁ up, if I want to make a
payment to Ameripan Eagle, the amount, I actually have to
type in the amount'box; right?

A. Correct.

Q. Key that in. And the delivered by, I can type that in
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or I can click on that 1little calendar and pick a day off
the calendar?

A. Yes. You can use either one of those two.

Q. Okay. And how far out can a customer schedule a

payment to be made?

A. Customers can schedule payments out as far as one
year.
0. Okay. And how does a customer pick the -- how is the

pay from account selected?
A. ‘The pay from account defaults to the last account used
for that particular payee.

0. OCkay. So when the first payment is made. to a

particular payee, the customer has to actually pick an

accoﬁnt for that payment?
A, Correct.
0. And then after that, if the customer comes back a

second time to pay that same payee, will that pay from,

that same pay from account display on the screen?

A. Yes, it will.

Q. Okay. And how would the customer change the pay‘from
account?

A. If they would like to change it,'they would simply
click ~- go to that payee once again; and write underneath
the account, so say, for example, Aﬁerican Eagle

Outfitters, underneath the checking 2003, they would click
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that change link and they’d be navigated to another page toA
whefe they could select a different account.

0. Okay. Let me turn to the next page in the book. 1Is
this the change pay from account that you were just
referring to?

A, Yes, 1t is.

Q.. Okay. And on this page how would a customer go about

‘changing the pay from account?

A. Once again, usingiFord Motor Credit as an example,
they would move to the right and click on the drop-down
arrow, at which point a display would be shown listing all
their available acéounts. They would select the account
that they would like to use and they’d go down to the
bottom and click save changes.

Q. Okay. So if a customer has, for example, three
chgcking accounts in their on-line banking profile, when
they go to this page and click on that drop-down menu, all
of those three checking'éccounts wéuld be available in the

menu?

‘A. Correct.

Q. And any of them could be selected as the pay from

account?
A. Correct.
Q. All>right. So turning back to the first page of the

exhibit, once all the payment information has been entered,
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1 the payee, the'amount, the date, and the pay'from account,
2 “what does'thé customer do next to make a bayment?

3 A. They would go down and select the make payments

4 'button, at which poinf they would then be presented with a
5 confirmation page.

6 Q. Okay. And the make payment butt&n, does that actually
7 direct the bank to make a payment as specified by the

8 customer?

9 A. Yes. It schedules the payment as specified, yes.
}0 Q; And yéu said there would be a confirmation page aftér
11 you hit the make payment button. Is that correct?

12 A. Correct.

ST
&

1A

Vi 13 0. And what would, what information would display on the

14 confirmation page?

[5 - A. - All the pertinent information. You would have the

16 payee, you would have the dollar amount, the delivery by

17 Adate, the funding account and a confirmation number.‘

18 Q. Okay. So the pay from account would actually appear
19 on the confirmation page after the péyment is scheduied?

20 A. Correct.

21 Q. Is it fair to say it takes several steps to complete a
22 bill payment?

23 A, Yes.

24 Q. And a customer has several opportunities along the way

25 to review the payment information and confirm that it is
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Jeff Mitchell - Direct Examination by Mr. Abney

what he or she intended?

A. Yes.

Q. Does bill pay ever make a payment from a customer’s
account, other than the one picked by the customer?

A, Absolutely not.

Q. Bill pay cannot chocse a different account, other than
the one that the customer has chosen to make the paymeﬁt?
A. Correct.

Q. Can a customer have bill pay setiup initially where --
one, where the system would default to one account if

another account were unavailable for some reason?

A. No, that’s not an option.

Q. Hgs that ever been an option in bill pay, to your
knowledge?

A. No.

Q. Now, you’ve reviewed the disputed transacﬁions that

are initiated in this case, haven’t you?

A. Yes, 1 have.

Q. And based on what you’ve reviewed in the transaction
and your knowiedge of bill pay, how was it-that the
payments came from the 8854 account in this case?

A, The only way that.they would have been able to be
initiated frém that account would have been to actually go
in aé we described, log into on—line banking, navigate over

te bill pay, go to that particular payee, choose the change
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1 link and go in and select that 8854 account, save it and

2 then go back and initiate the payment. -

3 0. Okay. And does the system ever disregard what the

4 customef has instructed it to do?

5 - A. No.

6 0. The system is designed to do as the cﬁstomer directs,
7 correct?

8 A. Yes.

9 Q. All right. Mr. Mitchell, who Fiserv?

10 A. Fiserv is a third-party vendor that hosts thg bill pay
11 application for us.

P 12 Q. Okay. And when you say that they host the

A

application, they actually house the computer servers in
14 which the application exists, correct?

15 A.  Correct.

16 0. And Fiserv processes the payments that are made

17  through the billApay?

18 A. They initiate the payments, yes.

19 0. So when a customer clicks onto the bill pay tab, they
20 are moving into-the area that the fiserv hosts?

21 A. Yes.

22 Q. And the data within bill pay, is that supplied from
23 the bank to Fiserv?

24 A. Yes. There’s several interactions back and forth

25 between Fiserv and the bank to set up customers and
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1 exchange information.

2 Q. Okay. BAnd who designs the functionality of bill pay?
3 A. As far as designing it, the bank does. We come up

4 with how it looks, how it needs to function, and then

5 Fiserv goes off and does ——‘bills it as we specify.

6 0. So‘thg bank designs the functionality and passes that
7 information to Fiserv? ‘

g A. Correét.

9 Q. To implement?

10 Aa. Yes.

11 Q. And does the bank monitor the bill pay System to

12 ensure it’s functioning as fiserv has been directed?

L SRTEY

14 Q. BAnd, in fact, that’s what you did personally, your

On a daily, weekly, and monthly basis.

15 job, until very recently?
16 A. Yes.

17 Q. And the bill péy system functions as directed by the

19 A. Correct.

20 Q. The .system works the way that yoﬁ teli them to?’

21 A. Yes.

22 0. Does Fiserv specialize in payment processing? 1Is this:
23 what they do?

24 A. This is their primary function. I consider them the

25 best in class.
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1 Q. In all your years in working with the bank, have you
2 ever heard of the system making a payment from an account
3 other than the one picked by the customer in bill pay?

4 A. No, I have not.

5 0. That would be a malfunction, correct?

6 A, Correct. »

7 Q. And that’s not a malfunction that you have heard of
8 before?

9 A, Not that I'm aware of.

10 Q. You’'re aware that Jernigan has alleged that his 4502
11 account.Qas frozen at the time theseldisputed payments were

12 made?

13 A. Yes.

14 Q. And what does frozen mean as you understand it?

15 A. No debit activity allowed.

16 0. Okay. And was the 4502 account frozen on January 17th
17 through 19th?

18 A. No.

19 Q. And you were able to tell that from the bank -

20 statements for Dr. Jernigan’s account, correct?

21 A. Correct.

22 Q. -ABecause there;s debit activity posting during those
23 dates,'correct?

24 A. Yes.

25,
S oN]
w,:-’,%: 5

s

25 Q. And you wouldn’t need to do any other research, other
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e R
G 1 than look at the statements, to determine that?

2 A. No.

3 Q. That there was no ---

4  MR. WAGGONER: I’'m going to have to object to
5 what’s becoming somewhat of a leadiné examination.

6 THE COURT: Okay. 1’1l sustain the objection.
7 0. Are you awaré that the account wés_restricted -—-

8 A.I Yes.

9 0. --- in January of 20077

S
pY

Yes, I am.
11 Q. Okay. And were you produced as a witness to testify

12 regarding the restriction?

13 A. Yes.

14 Q. What was the nature of the restriction?
15 A. It was a 02, no check activity restriction code.
16 Q. And was the no check activity restriction in place on

17 January 17th, January 18th or January 19, 20072
18 A. VNo, it was not.

19 Q. And how do you know that?

20 A. By looking at the statements once again, as well as
21 some internal reports from a system called BOSS.
22 0. And do you have an understanding of when the no check

23 activity restriction was lifted?

24 A. It was lifted on, I believe, January 16th.

25 Q. If the restriction had been effective on January 17,
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o 1 18, and 19, would it have prevented the bill pay payments

2 from coming out of the 4502 account?

3 A. No.

4 0. And why is that?

5 A. Because the payments in question were remitted

6 electronically.so no éaper was exchanged,‘so that

7 restriction code would not come int5 play at all.

8 Q. Okay. And in a -- in an electronic transaétion, whét_
9 happens? How does that -- can you describe how that

10 occurs?

11 A. So basically an electronic transaction is the debit is
12 actually sent to the bank electronically and the credit to

14 Q. Okay. And what percentage of on-line payments occur

the payee or merchant is also sent out electronically.

15 electronically?

16 A. Approximately eighty-three percent.

17 Q. And are there actually some types of on-line payments
18 that are made by check?

19- A, Yes, there are;

200 0. And for what. types éf payees would that occur?

21 A. For the most part very small payees, payees who are
22  not set up to receive funds electronically.

23 0. So, for example,'if I'm paying my son’s babysitter

24 through on-line banking, would she be the type of person to

25 get a paper check?
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Jeff Mitchell - Direct Examination by Mr. Abney

A. Yes. She would receive a paper check.

Q. Because she’s not set up to receive electronic
transfers?

A. Correct.

Q. For larger merchants, Chase, for example, would you

expect those payments'to bé made electronically?
A. Yes, I would.

Q. And the disputed payments in this case, do you know

whether those were made electronically?

A. They were éll made electronically.
Q. And how do you know that they were made
electronically?
A. I had a brief conversation with --—

MS. FLUMIAN: Objection, Your Honor.-

THE COURT: I'1ll sustain the objecfion.
Q. Do you know that the payments were made electronically
from any other source than éomebody you;ve spoken with?
A. You can also discern the electronic tr?nsmission by
looking at the statements.
Q. By look at Ms. Katz’'s statements?
A. = Yes.
Q. VAnd how would -- if the payment went by paper check,
how would that appear on the statement?
A. It would appear quite differently. It would actually

have a check number in the description as opposed to the
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1 electronic description. They-are quite different and
2 distinct.
3 Q. Okay. Would the no check activity restriction impact
4 Jernigan’s ability to schedule paymenfs?
5 A. No.
6 Q. And by scheduling, I mean the time when the customer
7 actually sitS'down on-line and enters the informatibn and
8 hits the make payment button.
9 A. Yeah. That would not prevent you frém scheduling a
10 payment.
11 Q. A customer can schedule a payment dufing ~- while an
12 account is in 02 status?
13 A. Absolutely.
14 Q; Based on your experience with on-line banking and
15 documents that-you’ve reviewed in éonnection with this
16 case, what impact did the no check activity restriction
17 have on Dr. Jernigan’s ability to make bill pay payments
18 from his own 4502 account?
19 A, ~ The 02 no check activity should not ﬁave had any
.20 impact whqtsbéver. '
21 0. It wasn’t in effect on the dates in question, correct?
22 A. It was not.
23 0. And if it had been, would it have prevented him from
24 scheduling payments?v
25 A. Even if it had been, he would have still been able to
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see the account and still schedule those payments.
Q. And if it had been in effect on those dates, would it
have pre&ented the bank from processing the payments?
A. No.
Q. Thank you.
THE COURT: Cross-—examination.
CROSS-EXAMINATION

BY MS. FLUMIAN:

Q. Good morning, Mr. Mitchell.

A. Good‘morning.

Q. Whét documents have you actually reviewed prior to
today’'s testimony? |

A, I’ve reviewéd some internal BOSS statements, reports
and some statements from both parties.

Q. And -- let me start a little bit back. When did Bank
of America first start offering bill pay?

A. Back in 2003.

Q. And what is the purpose of bill pay from a Bank bf>

America point of view?

A. To allow customers to schedule payments to anyone from

their accounts.

Q. And how does the Bank of America benefit from offering
bill pay?
" A. It's just a -- basically, it’s a customer offering so

it’s relationship deepening. There’s no revenue generation
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= 1 - from it.
2 Q. But it helps build customer attrition, isn’t that

3 true? It allows for customers to stay with you because
4 you’re offering the newest and best on-line activity?
5 A. Well, yoﬁ said attrition. So attrition is when they
6 leave, but it builds our -customer base. It helps them ---
7 to just basically deepen the relationship so that theyfll
8 bring their business to Bank of America.
9 0. And does Bank of America actually operate it’s on-line
10 bill pay? -
1t - A, Fiserv hosts our on-line bill pay system.
<, 12 Q. Okay. And please explain for the Court what check
13 free corporate or Fiserv, what they are in a company?
14 A They’re a financial institution company that
15 specializes in the processing of payments, remitting of
16 payments,
17 0. Fair to call them a third-party vendor?
18 A, Yes.
19 Q. Okay. And why does Bank of America use a third-party
20 vendor to operate its on-line bill pay application?
21 A. Simbly, as I stated earlier, best in class. They’re
22 very good at what they do.
23 Q. Isn’t it been the news recéntly that Bank of America

24 may be firing Fiserv and may be taking over their con-line

25 bill pay?
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A. Not that I'm aware of.

Q. Have you ever worked for Check Free Corp?

A. No, I have not.

Q. And in what -- if you can recall, what job did you

have back in 2003 when on-line bill pay was first
established at Bank of "America?

A. Back in 2003, I was working on another payments
application outside of the e-commerce space.

Q. So when it first started, you were not working on the
feam, or whatever the correct term is, that impleménted
bill pay. ‘Is that fair to say?

A, Correct.

Q. Okay. So did'you play any role in the initial
formatting, writing,'or implementation of billApay?

A. ‘Not in the initial, no.

Q. Okay. At what point in the>bill pay éxperience does a
customer go from Bank of America to Fiséfv?

A. When they click on the bill pay tab.

Q. And that means they’re in that domain, isn’t that féi;
te say? They’'re now in Fiserv. They’ re no longer in Bank
of America.

A, Correct.

Q. And is there any notification to the customer at all
Fhat they ére no longer oh Bang of America?

A. No.
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Q. Does the customer ever receiveAthe terms and
conditions that apply to Fiserv when they use your on-line
bill pay application?

A. No. They only review and accept our -- the bank’s
terms and conditions. |

Q. Okay. - You were explaining a little bit earlier that
Bank of American designed bill pay, but then they sort of
handed off Fiserv to operate. Is thét.fair to parapﬁrasé
your téstimony? |

A, I think that’'s fair.

Q. Help me with this analoqy‘becaﬁse this is how I've
sort of been imagining this. Bank of BAmerican is sort of
the architect. You sort of establi$h a blueprint, if you
wili, of how onfline bill pay wili‘work. Howeyer, you hand
off the plumbing theva sub-contractor. Is that fair to
say? |

A. That’s fair.

Q. When you hand off tﬁe élumbing, do you tell the
plumber egactly how to lay the pipe or ---

A. = Yes.

Q. You tell them exactly. ' You are the party that writes
the software development plan?

A, We give them requirements and how i1t néeds to operate,

look and operate.

Q. Okay. So you tell the plumber, I need it to be cooper
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1 but you don’t tell them how to lay the pipe?

2 A No.

3 Q. Okay. Is Bank of America the only bank that uses
4 Fiserv? )

5 A. No.

6 Q. Fair to say that.they are a huge compaﬁy? \

7 A. Fair.

8 Q. Fair to say many banks use their on-line bill pay

9 application?

10 A. I don’t know how many but I know there are éther FI's
il that use theﬁ.

12 0. Are you aware that they call their on-line bill pay

2
= . . :
iy 13 application Carillon One?

14 A. I've heard that in the past.
15 Q. And that’s not something Bank of America created, is
16 it?

17 A. No, it’s not.
l18 Q. Okay. And Check Free creates the rule within their
19 on-line bill pay application. Isn’t that fair to say?
200 A, Within their own, yes.
21 Q. Okay. Have you actually reviewed this operative
22 development plan for the bill pay application that would
23 have been in place in Janﬁary 20077
éﬁ& 24 A. I have reviewed and used the subsequent_Plans. I was

25 not involved in the plans that were used to update the
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system as it was in 2007.

Q. So fair to say that you may know that it was supposed
to be cooper pipe, but you have absoclutely no idea how the
pipe was actually laid in 200772

A. Correct.

Q. Okay. What is the matrix for how the accounts will
appear in a customer’s bill pay drop-down menu, meaning the
accounts. that are in that order in that drop-down box.
What is the order of ﬁaﬁrix for how they will appear.

A. It‘shéuld’appear in a sequential order as far as the'
account nickname; and then by.account number order.

Q. Okay. So it’s not the year that it was created?

A. No.

Q. It’s not the -- which has the most sﬁfficient funds?
Meaning truly amounts available iﬁ each aécount or category
being checking versus savings versus credit card?

A; No.

Q. Is that something you guys write or is that another
piece of the pipe that’s laid down bylFiserv?

A. That’s something we would have provided_tp them.

Q. But, again, you haven’t actually seen any of the
software development plan to verify whether or not that’s
the case?

A. Not from that time, ro.

Q. Okay. And that’s the time actually that’s applicable
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% 1 to this case?
2 A. Correct.
3 Q. Okay.” When was it that Dr. Jernigan’s on-line bill

4 pay was set up, do you know?
5 A, I do nét’know.-
6 Q. You don’t know?
7 A, I do not.
‘8A Q.  That information has not been provided to you? Is it
9 fair to say that in -- do you know whether or not'the time
10 that that on-line bill pay was set up for him by a Bank of
- 11 American employee, thaﬁ all of the accounts that he was

12 then legally entitled to, would have been linked to his on-

&

S,

2
s

13 line bill pay?

14 A. It should have been linked, but I can’t confirm what
15° was there when he enrolled and it was created.

16 Q. Can you speak to whether or nét they all would have
17 been there in 20077

18 A. They should ——<ﬁot definitively, no.

19 Q. You can’t definitively say whether or not all of the
20 accounts that he was legally entitled to should have

21 appeared in the drop-down menu on bill pay in 20072

22 ): What I can say is that any eligible account for bill
23 pay would have been there. What those accounts were, I

24 can’t tell you.

25 Q. You can’t tell which eligible accounts would have
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appeared?

A. No.

Q. Okay. Now, Dr. Jernigan didn’t need to do anything to

“set up which accounts would be linked to his on-line bill

pay. Isn’t that true?

A. That should have been automatié at the time of

enroilment.
Q. Okay. 1If Dr. Jernigan never clicked on the drop-down

bok that ever changed which accounts he was paying from, is
it possible that he was never aware that the 8854 account
was linked to his bill pay?

A, Could . you restateé

Q. I can try. If Dr. Jeréigan never clicked on the drop-
down box in bill pay to change the payee account ---

A. Uh-huh (affirmative)}.

Q. --- is it possible that he had no idea that the 8854
account was still eligible for bill pay?

A. Only if he wasn’t looking at the screen, because it
would.have béen there. Oh, the 8854. I'm sorry. Correct.
He would have had to have gone to that other page and
actually selected that account.

Q. So if he never e