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RECEIVE])
September 13, 2022 NOV 23 202:

Hon. Jenny Abbott Kitchings

South Carolina Court of Appeals SC COUF’[ Of Appeals

1220 Senate Street
Columbia, SC 29201

RE: The State v. David I. Smith
Appellate Case No: 2022-01410

Dear Madame Clerk:

It has come to my attention that the Court dismissed the above-referenced appeal based on a
failure to cure deficiencies in the notice of appeal filed pro se by Mr. Smith on October 4, 2022. I am
writing to provide context for the posture of the case and to ask that the Court reinstate his pro se
appeal, since he does not appear to have been represented by counsel at the time of the order from
which he is appealing. The information I am providing below was all obtained by my review, in my
capacity as Ninth Circuit Public Defender, of the material in the possession of our office and of the
Charleston County Clerk of Court; copies of all documents referenced are enclosed with this letter.

Mzr. Smith was represented on the underlying criminal matter by Luke Malloy, a lawyer who
was then an assistant public defender in the Charleston County Public Defender’s Office. Mr. Smith
entered a guilty plea on July 10, 2014, at which time he was sentenced to 20 years of imprisonment.
One July 16, 2014, Mr. Malloy filed two motions on Mr. Smith’s behalf, a motion to vacate the plea
and a motion to reconsider the sentence. On that same day, Mr. Smith filed his own pro se “motion”
to appeal his sentence. The trial court ordered that Mr. Smith be transported for a hearing on the
Malloy motions on July 29, 2014. I am not able to verify that the hearing occurred based on the
material in the clerk’s record.

Thereafter, Mr. Smith filed two more pro se motions, first another “motion of appeal” on July
28, 2014, and then a “motion for discovery” on September 10, 2014. Thereafter, the trial court issued
another transport order, directing that Mr. Smith be made available for a sentencing reconsideration
hearing on November 17, 2014. I cannot find a record of whether that hearing took place within the
materials in the possession of the clerk of court.

In August and September of 2015, Mr. Smith wrote to the clerk of court asking for copies of
the transcript of the July 2014 hearing and other documents in relation to the case and made
reference to an intention to seek post-conviction relief in the case.

Sometime thereafter, but before my recent appointment to be Ninth Circuit Public Defender,
Mr. Malloy left this office and relocated to Virginia. Mr. Smith’s case does not appear to have ever
been reassigned within our office, despite the attorney motion to reconsider appearing to have still



been pending. Moreover, after 2015, all action taken in the case appears to have been pro se; there
are no notes in our office’s case management system past Novemmber 2014.

On November 15, 2021, more than seven years after the first motion to reconsider, the clerk
of court recorded another pro se motion for reconsideration of the sentence. On April 14, 2022, the
clerk filed a pro se motion to set a hearing in the matter. On August 3, 2022, the trial court issued a
summary order denying reconsideration; that order indicates that a hearing on the motion was, in
fact, held on November 17, 2014, but gives no further details regarding representation or the merits
of the matter; our case management system does not reflect that a hearing was held, though that is
certainly not dispositive of whether the hearing was or was not held.

It is not clear to me when notice of that order made its way to Mr. Smith, but he appears to
have promptly filed a pro se notice of appeal upon learning of the trial court’s order. It does not
appear that he received any communication regarding the order from our office.

From all of the above, it appears to me that for all practical purposes, Mr. Smith has been
functioning pro se since his sentencing in 2014, and it appears that his pro se renewals of the
pending motions to reconsider prompted the court’s August 2022 action.

In light of all of the above, it appears that Mr. Smith has diligently attempted to preserve his
appellate rights, that his appeal should be reinstated, and that he should properly be permitted
either to proceed pro se or to have this court relieve his prior counsel and appoint Appellate Defense
to represent him.

If I can be of further assistance in understanding this case’s somewhat unusual posture,
please do not hesitate to contact me.

With best wishes, I remain

Sincerely,

Cc: Luke Malloy, Esq.
Jessica Baldwin, Esq.
Robert Dudek, Esq.
Alan Wilson, Esq.
William M. Blitch, Esq.

Enclosures as stated



SIAILUF JJULR LAKULENA

DOB: 12-22-1977 SS#:251-37-0702
Address: 305 President St
City,State,Zip:  Charleston, SC 29403

CDR Code #: 3410

] IN LHE COUK T UF GENEKAL DESSIUND
COUNTY OF Charleston )
STATE VS. ) INDICTMENT/CASE#: 201 2GS1002533
David Israel Smith ; AW 1601373
AKA; y Date of Offense:  10/18/2011
Race: BLACK Sex: M Apge: 36 ) S.C.Code § : 16-03-0029
)
)
)
)

DL#: 0007836877 SIDi#; SC01064700 SENTENCE SHEET

*CDL Yes[ ] No[ | CMV Yes[ ] No[ | Hazmat Yes[] No[]

In disposition of the said indictment comes now the Defendant who was [] CONVICTED OF or X]PLEADS

TO: Assault and Battery of a High and Aggravated Nature

in violationof & 16-03-0600(B)(1) of the 8.C. Code of Laws, bearing CDR Code # 3411

[] NON-VIOLENT X VIOLENT [X]SERIOUS [JMOST SERIQOUS []Mandatory GPS(CSC []1§17-25-45

w/minor 1st or Lewd Act)

The charge is: [ As Indjcted, [X]Lesser Included Offense. [ ]Defendant Waives Presentment to Grand Jury. {defendant’s initials)

The plea is['r‘_y,.--tz[ \J}fit_h t Negotiations or Recommendation, I Negotiated Sentence, ] Recommendation by the State.

ATTESI . N 29 e A— Tl [flalfoy ol
Baldwi’;};ﬂessica SC Bar#’ Defendant Attormey for Defendant SC Bar#

A .
WHEREEGRE, the Defendant is commited to the

tate Department of Corrections, [ County Detention Center,

for a déferminate term of ZCO A elaaan @ [ ] under the Youthful Offender Act not to exceed years
and/or to pay a fine of § ; provided-that upon the service of days/months/years and/or payment
of § ; plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference.
] CONCURRENT or [[] CONSECUTIVE to sentence on:
The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied
y the State Department of Corrections.
[T} The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,fransport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
[ IRESTITUTION: [ ] Deferred [ | Def. Waives Hearing [(Jordered  PTUP
Total: § plus 20% fee; days/hours Public Service Employment
Payment Terms: ‘

Obtain GED
Attend Voc. Rehab. or Job Corp.
May serve W/E begining

[] Set by SCDPPPS

o B o
w3
L

Recipient: Substance Abuse Counseling ]

*Fine; Random Drug/Alcohol testing N

§ 14-1-206 (Assessments 107.5 %) Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211{A)(1) {Conv. Surcharge) $100 pmts. of § beginning
£14-1-211(A)2) (DUI Surcharge) $100 3 . .

& 56-5-2995 (DUI Assessment) §12 5 $  paidto Public Defender Fund
§ 56-1-286 (DUI Breath Test) 25 7§ Other:

Proviso 47.9 {Public Def/Prab) £500 %

§ 14-1-212 (Law Enforce. Funding) $25 § ZS5.00

§ 14-1-213 (I3rug Court Surcharge) $150 [

§ 50-21-114(BUI Breath Test Fee) $£50 $

§ 56-5-2942(]) (Vehicle Assessment) $40/ea  § (] Appointed PD or appointed other counsel,
Proviso 90.5 (SCCIA Surcharge) $5 $ S5 .00 be paid to Clerk
3% 10 County (if paid in installments) $ .29

TOTAL $ 5 33, 2 P

Clerk of Court/ Deputy Clerk
Court Reporter; -
SCCA/217 (03/2011) ‘




L
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
L 16 AM 9 )2FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHA%QBS%TO Case No(s):

JULIE . A hﬁSTURRDTP) Warrant No(s): 1601373; W10110325
CLERK 0F CO Charge(s): Attempted Murder, Probation -

...~ Violation
STATE OF S()UTHBCY LINA )
)
> ; MOTION TO VACATE PLEA & MOTION TO
DAVID ISRAEL SMITH, ) COMPEL
)
Defendant )

4

YOU WILL PLEASE TAKE NOTICE THAT the Defendan‘;, David Israel
Smith, through his undérsigned attorney, will move before the Honorable Roger M.
Young Sr. for an Order vacating his plea to Assault and Battery of a'High énd Aggravated
Nature. The basis for this m;)tion is the Prosecution's failure to disclose the existence of
written statements by the defendant, that were knowﬁ to the Proseéution and orally
presented by the Prosecution and the victim during the plea. This failure is in violation of
Rule 5(a)(1), SCRCP

Furthef, the Defendant moves td compel thé disclosure of such written statements,
and their content, in order to pro?erly investigate the allegaﬁon.

Respectfully submitted, ‘.

;,«/,4%,,4/>

Luke J. Malloy
Attorney for the Defendant

Charleston, South Carolina

Dated: July 16, 2014



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

STATE OF SOUTH CAROLINA
VS.

DAVID ISRAEL SMITH,

Defendant

" N e e e e N S

) IN THE COURT OF GENERAL SESSIONS
) FOR THE NINTH JUDICIAL CIRCUIT

) Case No(s):
Warrant No(s): 1601373; W10110325
Charge(s): Attempted Murder, Probation

Violation

MOTION TO RECONSIDER SENTENCE

PLEASE TAKE NOTICE THAT the Defendant, David Israel Smith, through

his undersigned attorney, will move this Honorable Court for a reconsideration of the

sentehce imposed on July 10, 2014. The grounds for the motion will be presented at the

hearing on July 29, 2014.

Charleston, South Carolina

Dated: July 18, 2014

Respectfully submitted,
Luke J. Malloy.

Attorney for the Defendant
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

WARRANT NUMBER(S): 1601373

)
)
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
0 1 !lz h?"‘ 2 _.Q
STATE OF SOUTH CAROLINAJ!Y JUt- | § e
STRE ) v-x\)niG
-versus- Jué' £RK OF COURT TRANSPORT ORDER
)
David Israel Smith, b =)
SCDC 360603 )
)
)

o

IT APPEARS that the presence of David Israel Smith, B M; DOB 1977-12-22: is

required at the Charleston County Judicial Center, 100 Broad Street, Charleston, South

Carolina on J u, {\ /? ? /7 0/ 4 at Mfor the purpose of a

motion to reconsnder Now, therefore on Motion of the Solicitor Ninth Judicial Circuit, itis

ORDERED, ADJUDGED AND DECREED that Kirkland Correctional Facility, release to
the custody of the Charleston County Sheriff's Office, the above-named Defendant for

transportation to the CHARLESTON COUNTY DETENTION CENTER.

AND IT IS SO ORDERED thi day of 2014.

AN

Presiding ?mw Judicial Circuit

Charleston, South Carolina

TRNSPT




REQUEST FOR TRANSPORT OF SCDC INMATE

FAX TO (803) 896-2750, INMATE RECORDS OFFICE
S.C. DEPARTMENT OF CORRECTIONS/COURT COORDINATION SECTION
PHONE # (803) 896-2077/896-1985

Date of Request: July 16, 2014
Inmate Name: David Israel Smith SCDC #: 360603
Sex: M Race: B DOB: 1977-12-22 SSN: 251370702

SCDC Location: Kirkland Correctional Facility

This form is used for SCDC to transport inmates to court for criminal appearances before a judge.
Court orders must be submitted for all other transports by SCDC relating to criminal matters. This
form can also be used to inform us of your coordination with local law enforcement officials to pick-up
inmates from SCDC for court-related matters.

REASON FOR TRANSPORT:

To Resolve Other (Explain):Motion
Pending Charges Appear as To Reconsider
If Pending Charges, please list:
Warrant #/Indictment #(s) County Charges(s)
1601373
2012GS102533 / ABHAN Charleston

INMATE TO BE TRANSPORTED BY:

SCDC (Only for an appearance before a

judge) X COUNTYICITY PICKUP (from SCDC facility):
Date Needed: Pick-Up Date:

Time: Time:

Transport To: Transporting Officers:

Charleston County Detention Center

Will Inmate Be Staying Overnight? X Yes No
SPECIAL INSTRUCTIONS:
Requesting Official: Jessica Baldwi

County: Charleston Telephone #: (843Y958-1954 Fax # (843) 958-1905

Title: Assistant Solicitor

*To ensure transportation, please fax no later than 72 hours prior to hearing date and during normal work hours,
8:00-4:30 PM Monday through Friday.

*ILLEGIBLE OR INCOMPLETE FORMS WILL BE RETURNED TO SENDER.

SCDC
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v*‘fA COURT OF THE
‘ m UDICIAL CIRCUIT
ARLESTON COUNTY

100 BROAD ST ET, SUITE 143

COURT OF COMMON PLEAS
AND GENERAL SESSIONS

100 BROAD STREET, SUITE 106
CHARLESTON, S.C. 29401-2258

y LE T surees
g%%igi%sgggtz:?ounty.org f@g&:ﬁggﬁg 20 SEP \0 Eﬁsgzgg .
www3flil(®ﬂfncoumy.org
JULIE J. ARMSTRONG U4 0f COURT
CHARLESTONCOUNTY g @/
RE: Motion to Appeal, transcripts, and copies July 28, 2014

TO: David Smith
This office has received your request.

(71 order to provide you with the copies you are reanesting you must 1.) Pay the §5.00
fee or 2.) provide us with a statement from the SCDC East Cooper Trust Fund which
shows the financial status of your account. If your account reflects no monies have
been received you will not be charged the fee.

CJIf copies are requested, you must submit copies with original document. Include a self-
addressed stamped envelope for return.

O Warrant/Indictment number is required for request.

[JNo record of referenced case in Charleston County Court of General Sessions.
[(0Jail time should be requested through your caseworker.

M Veu need to contact the court reporter fer your transcript.

T You will need to contact the agency placing the detainer. This office cannot release a
detainer.

X Research conieted. Documents enclosed.
> Cther:

Your request has been received and a copy is included for your records. A copy of your Rule § is
included. You must contact the court reporter for your transcript. The court reporter’s contact
information from your guilty plea hearing is included. There are no court reporters/transcripts for
preliminary hearings. This office would not have your blood sample information. Thank you.

Please return this letter with your correspondence.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
SRTIE
COUNTY OF CHARLESTON  © & l= = L NINTH JUDICIAL CIRCUIT
. ) .
STATE OF SOUTH CAROLIN}Y NOY 13 At 8: 5k
). STRONG
-versus- CLELH CF)COWRT TRANSPORT ORDER
David Israel Smith, BY 4L
SCDC # 360603 )
Defendant. ) WARRANT NUMBER(S): 1601373
)

IT APPEARS that the presence of David Israel Smith, B M; DOB 1977-12-22; is required
at the Charleston County Judicial Center, 10(5 Broad Street, Charleston, South Carolina for

the week of MO'\IE;‘J\A,‘/J\QI |7 , /Z}) / 4 for the purpose of a sentencing

reconsideration. Now, therefore on Motion of the Solicitor Ninth Judicial Circuit, it is

ORDERED, ADJUDGED AND DECREED that McCormack Correctional Facility release
to the custody of the Charleston County Sheriff's Office, the above-named Defendant for
transportation to the Charleston County Detention Center. The Defendant shall be
housed at the Charleston County Detention Center until such time as his/her presence is no
longer required by the court and thereafter returned to the custody of McCormack

Correctional Facility by the Charleston County Sherriff's Office.

AND IT IS SO ORDERED this Z,ZH'/‘ day of N 2014,

Presiding Judge Ninth Judicial Circuit

Assistant Solicjér 7
Jessica Balggin
843 958-1984

TRNSPT




REQUEST FOR TRANSPORT OF SCDC INMATE

FAX TO (803) 896-2750, INMATE RECORDS OFFICE
S.C. DEPARTMENT OF CORRECTIONS/COURT COORDINATION SECTION
PHONE # (803) 896-2077/896-1985

November 12,
Date of Request: 2014

Inmate Name: David Israel Smith SCDC #: 360603

Sex: M Race: B DOB: 1977-12-22 SSN: 251370702

SCDC Location: MCCORMACK CORRECTIONAL FACILITY

This form is used for SCDC to transport inmates to court for criminal appearances before a judge.
Court orders must be submitted for all other transports by SCDC relating to criminal matters. This
form can also be used to inform us of your coordination with local law enforcement officials to pick-up
inmates from SCDC for court-related matters.

REASON FOR TRANSPORT:

To Resolve
Pending Charges Appear as Other (Explain):
If Pending Charges, please list:
Warrant #/Indictment #(s) County Chges(s) =
1601373 N }z~
2012GS102533/ABHAN Charleston oo 2
Z_; ™ i
:%81 z [
%g ®
INMATE TO BE TRANSPORTED BY: “‘g n
SCDC (Only for an appearance before a
judge) X COUNTY/CITY PICKUP (from SCDC facility):
Date Needed: Pick-Up Date:
Time: Time:
Transport To: Transporting Officers:

Charleston County Detention Center

Will Inmate Be Staying Overnight? X Yes No,

SPECIAL INSTRUCTIONS: ¢

Requesting Official: Jessica Baky‘; ’ Title: Assistant Solicitor
County: Charleston Telephone #: (84 Fax # (843) 958-1905

*To ensure transportation, please fax no later than 72 hours prior to hearing date and during normal work hours,
8:00-4:30 PM Monday through Friday.

*ILLEGIBLE OR INCOMPLETE FORMS WILL BE RETURNED TO SENDER.

SCDC
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THE STATE OF SOUTH CAROLINA

CHARLESTON COUNTY

. =

Court of General Sessions = 0 =
Ninth Judicial Circuit =
= 2

oF o

DAVID ISRAEL SMITH, Petitioner O o
WX X

HE -

—t ve

Vs. "‘éc?; e

¥

STATE OF SOUTH CAROLINA, Respondent

Motion for Reconsideration and Modification

of Sentence. # 20\2. G S \co285 33

Please take note that Petitioner above named hereby moves this court to alter, modify, or rescind its

Previous order imposing sentence upon Petitioner which violates state law, as well as Federal State
constitution as follows:

First Cause

Under Apprendi v. New Jersey 530 U.S. 466 (2000) Petitioner contends that in order for the court to
impose sentence. Facts justifying sentence as Violent would have to be established.

Second Cause

A guilty Plea does not wave inaccurate fact, or a Courts erroneous rule that is not clearly supported by
the Record of the Court.

Third Cause

During guilty Plea nothing in record supports inference that Petitioner was legally sentenced to a violent
offense, when facts show and support non-violent offense.

Fourth Cause

Direct consequences should include the maximum penalty to which the defendant is agreeing including
any enhancements. Petitioner could not make an intelligent assessment of the relative advantages of
pleading guilty without notice of enhancements.

Fifth Cause

In State v. Grooms Op. No 25211 (S.C.Ct. Filed Nov. 7" 2000) (Shearhouse Adu. Sh. No. 40 at 39)

the Supreme Court of South Carolina decided what burden of proof a defendant must use to
establish acredible history of domestic violence.



Sixth Cause

The Grooms language implies the Court believes Apprendi applies to cases that put the sentence outside
the maximum Penalty for a crime. Rather than simply sentences which increase the Penalty.

Seventh Cause

South Carolina Code. Ann. Sec. 16-3-500 (A) (cum. Supp. 20) applies to Apprendi as the Sentence is
squarely one for which Grooms indicated would trigger Apprendi Rule.

Wherefore it is Prayed Court grant relief.

Respectfully Submitted,

David Israe‘l Smith

November 8 2021
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTORIL PG

WLE
STATE OF SOUTH CAROLINS(Lwi

,..--—’

VS.

DAVID ISRAEL SMITH,

? 4
b e

IN THE COURT OF GENERAL SESSIONS

-8 A o ot
o L}NINTH JUDICIAL CIRCUIT

WY rin
LR R
AV
a r‘it}
L

1. ORDER DENYING SENTENCE
RECONSIDERATION

P

s

Arrest Warrant #1601373

Indictment #2012GS1002533

DEFENDANT.

Defendant in the above-captioned case pleaded guilty to Assault and Battery of a High and

Aggravated Nature on July 10, 2014.

He received an active sentence of 20 years. On November

17, 2014, Defendant appeared before the court on a motion to reconsider his sentence. After

hearing arguments from both parties:

IT IS HEREBY ORDERED that the D

Charleston, South Carolina
Dated: v 202

Roger M Young/Sr.

The Hono

Presiding Judg
Ninth Judicial Circuit



