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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTY
COURT OF COMMON PLEAS
Hon. Debra R. McCaslin

Case Nos. 2021CP2302955

2022CP2300933
IN THE MATTER OF James Marshall Shoemaker, Jr..cooviviviiviiiiiiiininnn.n, Decedent,
James Marshall Shoemaker, IH ... Appellant,
V.

Lesley R. Moore, Esq. as Personal Representative and Trustee, and Edward
Sloan Shoemaker and Jonathan Evans Shoemaker as Beneficiaries and as
Individuals. . .ooiin e Respondents.

NOTICE OF APPEAL

James Marshall Shoemaker, 111, Petitioner/Appellant in the above-referenced cases,
hereby appeals the ORDER AFFIRMING SUMMARY JUDGMENT IN FAVOR OF
RESPONDENTS AND DISMISSING PETITIONER’S APPEAL signed by the Hon. Debra R.
McCaslin on October 26, 2022 and entered of record on October 27, 2022. A copy of the Order
under appeal is attached hereto and incorporated herein by attachment and reference.

Respectfully submitted,

s/Wiliam R, McKibbon Il
William R. McKibbon 111

S.C. Bar #68454

601 E. McBee Ave, Ste. 104
Greenville, SC 29601
864.235.0071, 864.235.0072 (f)
will@legalcarolina.com
Attorney for Appellant

(Other counsel of counsel of record next page)






Knox L. Haynsworth, IIL, Esquire

Brown, Massey, Evans, MclLeod & Haynsworth, LLC
106 Williams Street

Greenville, SC 29601

P.O. Box 2464

Greenville, SC 29602

(864) 271-7424 Ext. 105 - Phone

(864) 242-6469 - Fax
knoxhaynsworth@bmembhlaw.com

Attorney for Respondents

November 25, 2022






THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM GREENVILLE COUNTY
COURT OF COMMON PLEAS

Hon. Debra R. McCaslin

Case Nos. 2021CP2302955

2022CP2300933
IN THE MATTER OF James Marshall Shoemaker, Jt......coooiviiiiiiiiiinan. Decedent,
James Marshall Shoemaker, I[T1.....c.oiiiiiiiiiiii e Appellant,
V.

Lesley R. Moore, Esq. as Personal Representative and Trustee, and Edward
Sloan Shoemaker and Jonathan Evans Shoemaker as Beneficiaries and as
INdIVIUALS. . oo ) Respondents.

PROOF OF SERVICE

[ hereby certify that on November 25, 2022, I served Appellant’s Notice of Appeal and
Certificate of Service on the Respondents, by and through their Counsel of Record, and others if
indicated, by filing a copy of same in the AIS system where all parties are represented by counsel
as indicated below and by sending a copy via AIS email addressed to counsel of record indicated

below and be sending copies of the same to those indicated below by U.S. Mail:

Knox L. Haynsworth, 111, Esquire

Brown, Massey, Evans, McLeod & Haynsworth, LLC
106 Williams Street

Greenville, SC 29601

P.O. Box 2464

Greenville, SC 29602

(864) 271-7424 Ext. 105 - Phone

(864) 242-6469 - Fax






knoxhaynsworth@@bmemhlaw.com
Attorney for Respondents

And to:

Jenny Abbott Kitchings

Clerk of the Court of Appeals

P.O. Box 121629

Columbia, SC 29211

Via email to: ctappfilings(@sccourts.org

1 so certify:

sWiliam R. McKibbon 11
William R. McKibbon 111

S.C. Bar #68454

601 E. McBee Ave, Ste. 104
Greenville, SC 29601
864.235.0071, 864.235.0072 ()
will@legalcarolina.com
Attorney for Appellant






STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE Case No. 2021CP2302955;
2022CP2300933

IN THE MATTER OF:

James Marshall Shoemaker, Jr.,

Decedent
ORDER AFFIRMING SUMMARY JUDGMENT
James Marshall Shoemaker, 11, IN FAVOR OF RESPONDENTS AND
DISMISSING PETITIONER’S APPEAL
Petitioner,

V8.

Lesley R. Moore, Esq. as Personal
Representative and Trustee,
Edward Sloan Shoemaker and
Jonathan Evans Shoemaker as
Beneficiaries,

Respondents.

James Marshall Shoemaker, 111,
Petitioner/Plaintift,
VS.
Lesley R. Moore, Esq. as Personal
Representative and Trustee,

Edward Sloan Shoemaker and
Jonathan Evans Shoemaker,

Respondents/Defendants.

THIS MATTER IS BEFORE THE COURT for hearings in connection with two case
numbers related to the same matter. In reviewing the file, it appears that Petitioner’s prior attorney,
John Blincow, Esquire, attempted to appeal the initial granting of summary judgment prior to a
final order being issued by the probate court. That appeal resulted in the action found under Case

Number 2021CP2302955. Thereafter, the probate court issued its final order granting summary
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Judgment in favor of respondents. That final order was appealed by petitioner pro se resulting in
the action found under Case Number 2022CP2300933. Subsequently, Petitioner retained the
services of Will McKibbon, Esquire, who confirmed at the hearing that he was representing
Petitioner in both matters.

FACTUAL BACKGROUND

This controversy arises out of a challenge to the validity of Decedent’s will. Shortly before
his passing, Decedent changed his will to disinherit his son, Petitioner. It appears that Decedent
and Petitioner had an uncertain and unstable relationship which led to multiple changes in
Decedent’s will to alternately exclude and include Petitioner. However, the above-referenced
change which disinherited Petitioner was Decedent’s Last Will & Testament at the time of his
passing.

After Decedent’s passing, Petitioner brought an action to declare the will invalid for lack
of testamentary capacity. In support, Petitioner submitted the affidavit of Dr. Thomas Hughes,
M.D., which purported to find Decedent incompetent at the time of the execution of his will. Dr.
Hughes reached this conclusion exclusively through a review of records and had no occasion to
personally evaluate Decedent before his passing. Respondents moved for summary judgment and
submitted multiple affidavits in support. That motion was heard on April 7, 2021 before Judge
Jennings. That same day, Judge Jennings filed a Notice of Appearance in two civil lawsuits as co-
counsel with the firm of Brown, Masscy, Evans, McLeod & Haynsworth, LLC (BMEMH), which
was also representing Respondents in this matter. Judge Jennings did not disclose his relationship
with BMEMH at the time.

On June 15, 2021, Judge Jennings granted Respondents” Motion for Summary Judgment,

finding that Dr. Hughes’ affidavit did not sufficiently identify the incapacity Decedent was under.
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In other words, though Decedent may have been neurologically impaired, the affidavit does not
show that he lacked testamentary capacity, specifically. On the other hand, Respondents submitted
multiple affidavits all affirming that Decedent did have testamentary capacity when executing his
will.

On September 15, 2021, Judge Jennings heard a motion from BMEMH seeking fees and
costs which Judge Jennings took under advisement. The following day, Judge Jennings notified
all counsel of his business relationship with BMEMH and when it began. In response, Petitioner
filed a Motion to Recuse and Vacate on October 1, 2021. Specifically, Petitioner asked Judge
Jennings to recuse himself from this matter and vacate the summary judgment order based on the
conflict, or appearance thereof, On December 15, 2021, Judge Jennings recused himself from all
future matters based on his business relationship with BMEMH, but he refused to vacate the
summary judgment order. Judge Jennings stated that his business relationship only existed on
paper when he granted summary judgment and that he had derived no benefit and performed no
work in that relationship. Therefore, in Judge Jennings’ view, there was no real conflict that could
form the basis for vacating the order. Petitioner now appeals both the summary judgment order
and the refusal to vacate.

STANDARD OF REVIEW

When considering probate appeals, “if there is neither a statute nor a rule of court expressly
prescribing a different standard of review, the circuit court must apply the same standard that” the
appellate courts of this state would. Matter of Howard, 315 S.C. 356, 361, 434 S.E.2d 254, 257
(1993). “If the proceeding in the probate court is in the nature of an action at law, the circuit court
may not disturb the probate court’s findings of fact unless a review of the record discloses there is

no evidence to support them.” /d. “When reviewing a grant of summary judgment, appellate courts
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apply the same standard applied by the trial court pursuant to Rule 56(c), SCRCP.” Turner v.
Milliman, 392 §.C. 116, 121-22, 708 S.EE.2d 766, 769 (2011).
ANALYSIS
L. Timeliness of Appeal

South Carolina Code Annotated § 62-1-308 (“the statute”) governs an appeal from a
probate court order to the circuit court. The statute provides, in pertinent part: “[A] person
interested in a final order, sentence, or decree of a probate court and considering himself injured
by it may appeal to the circuit court in the same county. The notice of intention to appeal to the
circuit court must be filed in the office of the circuit court and in the office of the probate court
and a copy served on all parties within ten days after receipt of written notice of the appealed from
order, sentence or decree of the probate court.” Based upon the record before this court, the probate
court filed its order entitled “Amended Order Granting Respondents’ Summary Judgment” on
December 15, 2021 and written notice was provided on December 16, 2021. Petitioner’s Notice
of Appeal was filed January 10, 2022.

This specific issue has been addressed by the South Carolina Supreme Court. In the matter
of In Re: Estate of Charles H. Cretzmeyer, Jr., the Supreme Court addressed an appeal wherein
the circuit court held that appellant failed to file her notice of appeal in the circuit court within ten
days of receiving the probate court order, as required by the statute. The sole issue was whether
the notice of appeal was timely filed in the circuit court.

“We decline Appellant’s invitation to construe the statute in a manner
inconsistent with its unambiguous terms. Our settled rules of statutory construction
mandate the result we reach, for the statute is clear that the notice of appeal ‘must
be filed’ in the circuit court within the ten-day period. See Gary v. State, 347 S.C.
627,629 557 S.E. 2d 662, 663 (2001) (“When a statute requires the filing of a paper

or document, it is filed when delivered to and received by the proper officer.”); see
also State v. Brown, 358 S.C. 382, 387, 586 S.E. 2d 39, 41 (2004) (noting that
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failure to comply with the procedural requirements for an appeal divests the court
of appellate jurisdiction).”

In Re: Estate of Charles H. Crtezmeyer, Jr., 365 S.C. 12, 14, 615 S.E. 2d 116, 116-17 (2005).
Based on the foregoing, Petitioner has failed to comply with the mandates of the statute thus
divesting this court of jurisdiction to address his “appeal.”

At the hearing counsel for Petitioner argued that South Carolina law favors the resolution
of disputes on the merits and Petitioner should be excused for his failure to comply with certain
statutory deadlines. Even were the Court to overlook Petitioner’s failure to properly perfect his
appeal, Petitioner’s appeal is also foreclosed on the merits. However, before the Court addresses
the lack of evidence sufficient to overturn the decision of the probate court, the Court must quickly
address the recusal order from Judge Jennings. Based upon a review of the records submitted, this
Court does not believe that Judge Jennings’ recusal was required or that his decision to not
retroactively reverse his prior orders is subject to reversal by this court. Judge Jennings’ order of
December 15, 2021, declining to retroactively recuse himself and vacate his prior orders analyzes
in great detail the facts and law applicable to that issue and this Court adopts the reasoning asserted
by Judge Jennings in that order.

IL. Summary Judgment Merits

As noted previously, Petitioner submitted an affidavit of a Dr. Thomas Hughes who had
never seen the Decedent and who never had occasion to treat Mr. Shoemaker; to speak with him,
or to speak with his physician or any witnesses to changes to his estate plans or execution of the
relevant documents. More importantly Dr. Hughes’ affidavit simply failed to address what level
of incapacity the decedent allegedly suffered on the date of the execution of his will and trust. It
is also noted in the order that in contrast to the affidavit of Dr. Hughes, respondents submitted

affidavits that clearly established Mr. Shoemaker had testamentary capacity and requested the
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changes to his estate plan of his own volition by instructing his trusted estate planning attorney, in
consultation with his long-time accountant, to modify his estate planning documents.

In support of summary judgment respondents submitted affidavits of witnesses to Mr.
Shoemaker’s Will and his Trust including: his personal physician; his pastor; his longtime estate
planning attorney, and his longtime CPA. The record is replete with personal knowledge evidence
as to the competency of the Decedent at the time he executed his testamentary documents. For
example, based upon his sworn testimony, Petitioner confirmed that Ms. Lewis’ affidavit is
factually accurate. A review of that affidavit establishes a number of significant points. First,
Ms. Lewis had known Mr. and Mrs. Shoemaker, and they had been clients of hers since
approximately December of 2000. She had occasion to meet with Mr. Shoemaker or speak with
him approximately 2 to 4 times each year. As noted in paragraph 5 of her affidavit, of her own
personal knowledge, Ms. Lewis is familiar that Mr. Shoemaker changed his estate plans at various
times such that his eldest son, Marshall, would not share on an equal basis with his other two
children. Ms. Lewis confirmed that as part of her general practice, she often times keeps
contemporaneous notes regarding the substance of meetings and instructions she has been given
by her clients. She reviewed those notes relative to Mr. Shoemaker’s estate plan and his intentions
with regard to his son Marshall. As noted in her affidavit, on June 24, 2018, the very day that the
testamentary documents were executed, Mr. Shoemaker spoke with Ms. Lewis by telephone and
told her he was going to change his estate plan relative to his son Marshall, and attorney Lesley
Moore would be preparing the documents to reflect his changes. Her notes went on to indicate
that Mr. Shoemaker’s desire was to remove his son Marshall from his estate plan because Marshall
was “trouble.” Atno time during her conversation on June 24, 2018, did she observe anything that

would lead her to question Mr. Shoemaker’s mental competency or whether the actions stated
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regarding his intention to alter his estate plan was completely voluntary. Ms. Lewis’ affidavit
confirms that more than three weeks later, on July 12, 2018, she met in person with Mr. Shoemaker
at his residence at The Cascades to obtain his signatures on documents. Based on a review of her
notes from the meeting on July 12, 2018, James Shoemaker was “totally lucid” and her notes
reflected a direct quote from the Decedent to her: “Marshall is out.”

Similarly, in contrast to the affidavit of Dr. Hughes which fails to speak to testamentary
capacity, Dr. Grover, Mr. Shoemaker’s personal physician, avers that he has been advised that the
criteria for determining testamentary capacity is that the person must have the mental capacity to
(1) know the nature and extent of his property; (2) know the natural objects of his bounty; and (3)
know to whom he wishes to leave his property. Dr. Grover specifically avers that based upon his
personal observations, Mr. Shoemaker was in no sense delusional or suffering from any mental
deficits.

By way of yet another example, the underlying record contains the affidavit of Lesley R.
Moore. Ms. Moore’s affidavit confirms she was personally familiar with the fact that Mr.
Shoemaker did not always treat his three sons equally in his estate planning as contended by
petitioner and Ms. Moore cites specific instances of her knowledge of prior unequal treatment in
his estate planning among the three children. Ms. Moore confirms that she was intimately involved
in preparation of the documents being challenged and she discusses at length the interaction with
Mr. and Mrs. Shoemaker regarding the preparation and execution of the documents. Ms. Moore
confirms Mr. Shoemaker possessed testamentary capacity at the time the documents were
executed.

Likewise, the underlying record contains the affidavits of Amos A. Workman and Carl F.

Mueller. Both affidavits confum that they personally witnessed Mr. Shoemaker review his Last
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Will and Testament and Trust dated June 24, 2018, and sign the documents. They both confirmed
by affidavits that they were aware of the criteria for determining testamentary capacity and that
Mr. Shoemaker possessed testamentary capacity at the time they witnessed execute his documents.
Based on the foregoing and other evidence, the probate court held there was no genuine issue of
material fact in dispute regarding petitioner's claims and accordingly, respondents were granted
summary judgment.

Though Dr. Hughes” affidavit implies some neurological deficiency, it does not adequately
allege a lack of testamentary capacity. In contrast, the alfidavits submitted by Respondents clearly
establish that Decedent did have testamentary capacity at execution. Therefore, even if Petitioner
had tumely appealed both of the underlying orders of the Probate Court, based upon the evidence
presented, the judgment of the probate court should be affirmed, and Petitioner’s appeal is
dismissed.

IT IS SO ORDERED.

Debra R. McCaslin
Presiding Judge
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Greenvilie Common Pleas

Case Caption: James Marshall Shoemaker III , plaintiff, ¢t al VS Mary Hunter Sloan
Shoemaker , defendant, et al

Case Number: 2022CP2300933

Type: Order/Dismissal

So Ordered

Debra R. McCaslin

Electronically signed on 2022-10-26 15:45:30 page 9of 9
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