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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Diane S. Goodstein, Circuit Judge

Common Pleas Case No. 2022-CP-10-02694

The Eaglewood Retreat Homeowners Association, INC.,....................... Respondent,
V.
JASON PaNO.....ei Appellant.

NOTICE OF APPEAL

Jason Patno (hereinafter “Appellant”) appeals from the four orders of the
Honorable Diane S. Goodstein of October 13, 2022, and the order filed on November
2, 2022, that denied the motion to reconsider or clarify those orders. Copies of these
five orders are submitted to the Court of Appeals herewith. Appellants received written

notice of the entry of these orders on the day each was filed.

November 28, 2022
Respectfully submitted,

/s/ Andrew S. Radeker

Andrew S. Radeker

S.C. Bar No. 73743

Sarah M. Larabee

S.C. Bar No. 105298

Harrison, Radeker & Smith, P.A.
Post Office Box 50143
Columbia, South Carolina 29250
(803) 779-2211
drew@harrisonfirm.com
sarah@harrisonfirm.com
Attorneys for Appellant






Other Counsel of Record:

Derek F. Dean

S.C. Bar No. 65279

Simons & Dean

147 Wappoo Creek Drive, Suite 604
Charleston, South Carolina 29412
(843) 762-9132
dfdean@charlestonattorneys.net
Attorney for Respondent






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Diane S. Goodstein, Circuit Judge

Common Pleas Case No. 2022-CP-10-02694

The Eaglewood Retreat Homeowners Association, INC.,....................... Respondent,
V.
JASON PaNO.....ei Appellant.

PROOF OF SERVICE

| certify that | have served the foregoing notice of appeal on the date given
below by emailing it to counsel for the Respondent(s) at the address(es) noted below.

Derek F. Dean, Esq., at dfdean@charlestonattorneys.net

Respectfully submitted,

/s/ Andrew S. Radeker

Andrew S. Radeker

S.C. Bar No. 73743

Sarah M. Larabee

S.C. Bar No. 105298

Harrison, Radeker & Smith, P.A.
Post Office Box 50143
Columbia, South Carolina 29250
(803) 779-2211
drew@harrisonfirm.com
sarah@harrisonfirm.com
Attorneys for Appellant

November 28, 2022
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Recipients

Derek Dean - Notification transmitted on 10-13-2022 09:27:05 AM.

Sarah Larabee - Naotification transmitted on 10-13-2022 09:27:05 AM.

Andrew Radeker - Notification transmitted on 10-13-2022 09:27:05 AM.
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****

NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2022CP1002694

Official File Stamp:

Court:

Case Caption:

Document(s) Submitted:

Filed by or on behalf of:

Note from the Court:

10-13-2022 09:26:52 AM
CIRCUIT COURT
Common Pleas
Charleston

Eaglewood Retreat Homeowners Association Inc
The VS Jason R Patno

Order Denying Motion to Dismiss A ruling on a
12(b)(6) motion to dismiss must be based solely
upon the allegations set forth on the face of the
complaint and the motion cannot be sustained if
facts alleged and inferences reasonably
deducible ther...

Diane Schafer Goodstein

A ruling on a 12(b)(6) motion to dismiss must be
based solely upon the allegations set forth on the
face of the complaint and the motion cannot be
sustained if facts alleged and inferences
reasonably deducible therefrom would entitle the
plaintiff to any relief on any theory of the case.
This Court has determined that Plaintiff has set
out alleged facts and inferences reasonably
deducible therefrom that could entitle Plaintiff to
relief under any theory; therefore, this motion is
denied.

This notice was automatically generated by the Court's auto-notification system.

The following people were served electronically:

Andrew Sims Radeker for Jason R Patno

Sarah Megan Larabee for Jason R Patno
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Derek Farrell Dean for Eaglewood Retreat
Homeowners Association Inc The

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER C/ANO. 2022-CP-10-02694
THE EAGLEWOOD RETREAT
HOMEOWNERS ASSOCIATION,
INC.,

Plaintiff,

VS.

JASON PATNO

)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendant. )

This matter came before this Court by way of Defendant’s Motion to Reconsider or to
Clarify brought forth pursuant to South Carolina Rules of Civil Procedure 59. After reviewing
the materials submitted, I find that oral arguments will not assist in the ruling of Defendant’s
Motion to Reconsider or to Clarify and the Motion to Reconsider or to Clarify is denied.

The Order granting Plaintiff a preliminary injunction was electronically filed on October
13,2022. Defendant’s timely motion to reconsider was electronically filed to the Court on
October 24, 2022.

After considering Defendant’s Motion to Reconsider or to Clarify, I find that there is
nothing new presented by Defendant that would cause me to change or alter my original decision
in any form in this matter. Further, if counsel will review the order titled “Order Granting
Preliminary Injunction,” it can be seen on the last page that they order is granted. With regards to
the order titled “Order Denying Motion for Preliminary Injunction,” it can be seen on the last
page that the order is denied. Finally, if counsel will review the order titled “Order Denying
Motion to Dismiss,” it can be seen on the last page that the order is denied. With the denial of the

proposed orders, the Court rejects the orders titled “Order Denying Motion for Preliminary

page 1 of 2
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Injunction” and “Order Denying Motion to Dismiss.” The Court did not use the plaintiff’s
proposed order and entered its order granting a preliminary injunction. In essence the Court
granted the motion for a preliminary injunction and denied the motion to dismiss. It is in the
Court’s discretion to set surety amounts.

After review, I find no reason to alter the previous rulings. Because the Defendant’s
motion does not raise any novel issues for the Court’s consideration, Defendant’s Motion to

Reconsider or to Clarify is denied.

AND IT IS SO ORDERED.

Judge Diane S. Goodstein

October , 2022
Dorchester, South Carolina

page 2 of 2
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Charleston Common Pleas

Case Caption: Eaglewood Retreat Homeowners Association Inc The VS Jason R
Patno
Case Number: 2022CP1002694

Type: Order/Other

The motion is hereby Denied!

9Diane S. Goodstein

Electronically signed on 2022-11-02 15:39:06 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CASE NO. 2022-CP-10-02694

The Eaglewood Retreat Homeowners
Association, Inc.,

PLAINTIFF, ORDER GRANTING
MOTION TO DISMISS
Vs.

Jason Patno,

DEFENDANT.

This matter came before me at a hearing held on August 25, 2022, on the Plaintiff (“the
HOA”)’s motion for a preliminary injunction and Defendant Jason Patno (“Mr. Patno”)’s motion
to dismiss the above-captioned action. Because the HOA’s amended complaint fails to allege
cognizable damages or irreparable harm, the court grants the motion to dismiss. This order
accordingly moots the HOA’s motion for a preliminary injunction.

“In evaluating a motion to dismiss pursuant to this rule, the circuit court must view the
facts alleged in the complaint and any reasonable inferences to be drawn therefrom in the light

most favorable to the plaintiff.” Benedict Coll. v. Natl. Credit Systems, Inc., 400 S.C. 538, 544,

735 S.E.2d 518, 521 (Ct. App. 2012). Where the factual allegations of a complaint do not entitle
a plaintiff to relief on any theory of the case, a 12(b)(6) motion is properly granted. Stiles v.
Onorato, 318 S.C. 297, 300, 457 S.E.2d 601 (1995). In deciding a 12(b)(6) motion, a court deems
all of the complaint’s well pleaded factual allegations as true for the purposes of deciding the
motion; however, conclusions of law and other summary, conclusory allegations stated in the

complaint are not deemed admitted for the motion’s purposes. See Fields v. The Melrose Ltd.

769200TdO220¢#3aSVO - SYI1d NOWINOD - NOLSTTAHVHD - NV 9¢:6 €T 190 ¢¢0¢ - d3 114 AT1VIINOHLO3 13





Partnership, 312 S.C. 102, 104, 439 S.E.2d 283, 284 (Ct. App. 1993); Carolina Winds Owners

Ass’n. v. Joe Harden Builder, 297 S.C. 73, 76, 374 S.E.2d 897, 899 (Ct. App. 1988).

This is a suit brought by a homeowners’ association seeking damages and injunctive relief.
The amended complaint alleges that Mr. Patno has violated the applicable restrictive covenants by
operating a business from his home and by parking commercial trucks on the street by his house
in the subdivision with which the HOA 1is associated. The HOA pleads for a money judgment for
breach of contract and for a temporary and a permanent injunction.

To recover for breach of contract, a claimant must prove (1) that there was a binding
contract entered into by the parties, (2) that the other party breached the contract, and (3) that the

plaintiff has suffered damage as a proximate result of the breach. See Fuller v. Eastern Fire & Cas.

Ins. Co., 240 S.C. 75, 124 S.E.2d 602, 610 (1962).

The elements a plaintiff must prove in order to receive an injunction are (1) that the plaintiff
will suffer immediate, irreparable harm without the injunction; (2) that the plaintiff ‘s basis for an
injunction is grounded in legal authority (e.g., a statute, restrictive covenants); and (3) that the

plaintiff has no adequate remedy at law.” Compton v. S.C. Dept. of Corr., 392 S.C. 361, 366, 709

S.E.2d 639, 642 (2011).

Here, because the amended complaint alleges no damages that the law recognizes for the
damages claim asserted and because the amended complaint alleges no facts that could constitute
irreparable harm to the HOA, Mr. Patno’s motion to dismiss is properly granted.

The amended complaint does not allege that the HOA owns a lot or house in the
subdivision. It is inferable that the HOA’s members own property in the subdivision, but none of

its members are plaintiffs in this case.
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The HOA pleads as damages that it “has and will continue to suffer actual, consequential
and/or special damages in the form of monitoring Patno’s acts and omissions to obtain and ensure
compliance, attorneys’ fees and costs, and other allowable charges owed by Patno for the
prosecution of this matter and/or enforcement of the Governing Documents, and for the damage
to reputation to and property devaluation of the Association, Eaglewood Retreat and its individual
properties.” (9 22.) The amended complaint alleges that the HOA “and its members/owners will
suffer irreparable harm to the Subdivision, other real property in Eaglewood Retreat, common
areas, and the interests, property value, reputation and character of the Association, its
members/owners/residents and the Eaglewood Retreat community as a whole from the foregoing
breaches by Patno of the Governing Documents, and will continue to suffer such irreparable harm
if an injunction is denied.” (9 30.)

The HOA is a homeowners’ association, not the owner of a house or lot in the subdivision.
If the HOA owns any property in the subdivision, the complaint does not allege that, but the only
reasonable inference would be that any such property, if it exists, would be a pool, tennis courts,
or perhaps the streets. In any event, the HOA has not alleged that the value of any property the
HOA owns has been affected, is being affected, or is in danger of being affected by anything that
Mr. Patno is alleged to have done. The court must draw “reasonable inferences” from what is pled
in the amended complaint in the HOA’s favor, and what is pled is not susceptible of a reasonable
inference that any of the HOA'’s property has been devalued or otherwise damaged or is being
threatened with damage. Benedict Coll., 400 S.C. at 544 (emphasis added).

The HOA does not plead any damages or likelihood of harm that the law would recognize
as flowing from the situation described in the amended complaint. The HOA pleads as damages

that it “has and will continue to suffer actual, consequential and/or special damages in the form of
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monitoring Patno’s acts and omissions to obtain and ensure compliance, attorneys’ fees and costs,
and other allowable charges owed by Patno for the prosecution of this matter and/or enforcement
of the Governing Documents, and for the damage to reputation to and property devaluation of the
Association, Eaglewood Retreat and its individual properties.” (§22.) These are not damages the
law recognizes as recoverable by the HOA for breach of contract. The HOA references the
covenants in the complaint, making them proper for the court’s reference on a motion to dismiss.

Brazell v. Windsor, 384 S.C. 512, 516, 682 S.E.2d 824, 826 (2009). The covenants do not require

the HOA to do any monitoring of Mr. Patno’s behavior and do not require the HOA to take any
action to ensure compliance with the covenants. In Section 1, Article X, the covenants provide
that “[t]lhe Declarant, the Association, or any Owner, shall have the right to enforce, by any
proceeding at law or in equity, all restrictions, conditions, reservations, liens and charges now or
hereafter imposed by the provisions of the [Governing Documents] of the Association.” The HOA
has the choice to exercise this right, not the obligation to do so.

Additionally, it is well established that “actual damages are distinct from attorneys’ fees.”

Mull v. Ridgeland Realty, LLC, 387 S.C. 479, 693 S.E.2d 27,32 (Ct. App. 2010). A litigant cannot

bootstrap his way into damages by contending that his attorneys’ fees for prosecuting his own

claim are his damages. SIB Dev. & Consulting, Inc. v. Save Mart Supermarkets, 271 F.Supp.3d

832, 834 (D. S.C. 2017). Further, the attorney’s fees and costs the HOA incurs in this suit are
caused by its decision to pursue this suit, not by anything Mr. Patno did. The HOA did not have
to bring suit against him. Nothing mandated that the HOA do so.

The HOA contends it has suffered damage to its reputation, but reputational damage is the

subject of a suit for defamation, not for breach of contract. See Timmons v. News & Press, Inc.,

232 S.C. 639, 103 S.E.2d 277, 281 (1958); Smith v. Bradstreet, 63 S.C. 525, 41 S.E. 763 (1902).
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Further, nothing in the amended complaint is susceptible of a reading that Mr. Patno’s activities
have caused or could cause reputational damage to the HOA.

The HOA’s conclusory declarations that it has suffered damages or is facing irreparable
harm do not save its amended complaint. Summary statements that invoke the existence of a legal

status are not factual allegations and are insufficient as a matter of pleading. See Rotec Services,

Inc. v. Encompass Services, Inc., 359 S.C. 467, 473, 597 S.E.2d 881, 884 (Ct. App. 2004).

Much of the amended complaint’s allegations of damages and irreparable harm are
recitations that the HOA’s members or its associate subdivision as a whole has been damaged or
will suffer harm. This is insufficient as a matter of law. “A corporation is not a natural person

and maintains a separate and distinct identity apart from its shareholders.” Mangum v. Maryland

Cas. Co., 330 S.C. 573, 576, 500 S.E.2d 125 (Ct. App. 1998). The HOA is not its members but is
a separate entity from them. Id. The HOA cannot sue on behalf of its members, cannot sue for
damages to its members, and cannot sue for an injunction to prevent harm to its members. Id. If
the members have damages (or are about to suffer irreparable harm) and have a viable liability or
injunction theory, the members can sue.

“Standing refers to ‘[a] party’s right to make a legal claim or seek judicial enforcement of

a duty or right.”” Powell ex rel. Kelley v. Bank of America, 665 S.E.2d 237, 241 (Ct. App. 2008)

(quoting Black’s Law Dictionary 1413 (7th ed. 1999)). Standing goes to the question of a party’s

right to bring a proceeding. Baird v. Charleston Cnty., 333 S.C. 519, 530 & 530 n. 7, 511 S.E.2d

69 (1999). It is fundamental that only a party with standing may maintain an action. See id.
Standing “consists of the following three elements” as noted by the South Carolina
Supreme Court:

First, the plaintiff must have suffered an injury in fact — an invasion
of a legally protected interest which is (a) concrete and
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particularized and (b) actual or imminent, not conjectural or
hypothetical. Second, there must be a causal connection between
the injury and the conduct complained of — the injury has to be fairly
traceable to the challenged action of the defendant, and not the result
of the independent action of some third party not before the court.
Third, it must be likely, as opposed to merely speculative, that the
injury will be redressed by a favorable decision.

Sea Pines Assn. for the Protection of Wildlife, Inc. v. S.C. Dept. Natural Resources, 345 S.C. 594,

601, 550 S.E.2d 287 (2001) (internal quotation and quotation-related punctuation marks omitted).
“The first element requires the plaintiff to suffer an injury in fact, or a particularized harm.” Id.
(emphasis added).

The HOA cannot pursue a claim for harm to someone else, including harm to its members.
Id. It only has standing to pursue a remedy in a lawsuit for its injuries. Id.

The HOA is a homeowners’ association, not the owner of a house or lot in the subdivision.
If the HOA owns any property in the subdivision, that is not pled, but any such property would be
a pool, tennis courts, perhaps the streets — not something that has a value that could be affected by
anything that Mr. Patno is alleged to have done.

And, as discussed above, the HOA cannot recover for damages suffered by someone else.
The HOA'’s allegation that its damages include damage to “Eaglewood Retreat and its individual

properties” are contrary to law. Sea Pines Assn., 345 S.C. at 601; Mangum, 330 S.C. at 576.

The HOA expressly lumps in its members as part of its claim of a threat of irreparable
harm, alleging that the HOA “and its members/owners will suffer irreparable harm to the
Subdivision, other real property in Eaglewood Retreat, common areas, and the interests, property
value, reputation and character of the Association, its members/owners/residents and the
Eaglewood Retreat community as a whole from the foregoing breaches by Patno of the Governing

Documents, and will continue to suffer such irreparable harm if an injunction is denied.” (9 30.)
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The HOA is not permitted to seek an injunction to prevent harm to “its members/owners|[,]”

“to the Subdivision,” or to “other real property in Eaglewood Retreat[.]” Sea Pines Assn., 345

S.C. at 601; Mangum, 330 S.C. at 576. It has no standing to seek an injunction to stop harm to
“the interests, property value, reputation and character of [the HOA’s] members/owners/residents

and the Eaglewood Retreat community as a whole[.]” Sea Pines Assn., 345 S.C. at 601; Mangum,

330 S.C. at 576. The members of the HOA would have to bring their own cases — and nothing
would stop them from doing so.

In 2019, our Supreme Court clarified that the standard for deciding a motion to dismiss
under Rule 12(b)(6), SCRCP, requires that “the circuit court may not dismiss a claim with
prejudice unless the plaintiff is given a meaningful chance to amend the complaint, and after

considering the amended pleading, the court is certain there is no set of facts upon which relief can

be granted.” Skydive Myrtle Beach, Inc. v. Horry Cnty., 426 S.C. 175, 189, 826 S.E.2d 585, 592
(2019). The HOA is now on its second pleading in this case and has failed to plead any facts
supportive of the existence of damages or the threat of irreparable harm. More importantly for this
analysis, the situation the HOA pleads in this case is not one from which damage or harm to the
HOA could arise.

Accordingly, it is therefore hereby ORDERED that the Plaintiff’s amended complaint is
dismissed with prejudice and the Plaintiff’s motion for a preliminary injunction is denied as moot.

And IT IS SO ORDERED.

The Honorable Diane S. Goodstein
Circuit Judge
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Charleston Common Pleas

Case Caption: Eaglewood Retreat Homeowners Association Inc The VS Jason R
Patno
Case Number: 2022CP1002694

Type: Order/Dismissa

The motion is hereby Denied!

9Diane S. Goodstein

Electronically signed on 2022-10-12 20:48:08 page 8 of 8
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON CASE NO. 2022-CP-10-02694

The Eaglewood Retreat Homeowners
Association, Inc.,

PLAINTIFF, ORDER DENYING MOTION FOR
PRELIMINARY INJUNCTION
Vs.

Jason Patno,

DEFENDANT.

This matter came before me at a hearing held on August 25, 2022, on the Plaintiff (“the
HOA”)’s motion for a preliminary injunction and Defendant Jason Patno (“Mr. Patno”)’s motion
to dismiss the above-captioned action. Because the HOA has failed to make the required showing
to obtain a preliminary injunction, the court denies the HOA’s motion for preliminary injunction.
Mr. Patno’s motion to dismiss is dealt with in a separate order.

The elements a plaintiff must prove in order to receive a permanent injunction are (1) that
the plaintiff will suffer immediate, irreparable harm without the injunction; (2) that the plaintiff ‘s
basis for an injunction is grounded in legal authority (e.g., a statute, restrictive covenants); and (3)

that the plaintiff has no adequate remedy at law.” Compton v. S.C. Dept. of Corr., 392 S.C. 361,

366, 709 S.E.2d 639, 642 (2011). With regard to a preliminary injunction, the following applies:

“An injunction is a drastic remedy issued by the court in its
discretion to prevent irreparable harm suffered by the plaintiff.”
Scratch Golf Co. v. Dunes W. Residential Golf Props., Inc., 361 S.C.
117, 121, 603 S.E.2d 905, 907 (2004). The plaintiff’s complaint
must allege facts sufficient to constitute a cause of action for
injunction and demonstrate it is reasonably necessary to protect the
legal rights of the plaintiff pending in the action. Peek wv.
Spartanburg Reg’l Healthcare Sys., 367 S.C. 450, 454, 626 S.E.2d
34, 36 (Ct. App. 2005); County of Richland v. Simpkins, 348 S.C.
664, 669, 560 S.E.2d 902, 904 (Ct. App. 2002). Generally, for a

769200TdO220¢#3aSVI - SY31d NOWINOD - NOLSTTAVHD - NV ¥¢Z:6 €T 190 ¢20¢ - d31Id AT1VIOINOHLDO3 13





preliminary injunction to be granted, the plaintiff must establish
that: (1) he would suffer irreparable harm if the injunction is not
granted; (2) he will likely succeed on the merits of the litigation; and
(3) there is an inadequate remedy at law. Scratch Golf Co., 361 S.C.
at 121, 603 S.E.2d at 908; Peek, 367 S.C. at 454-55, 626 S.E.2d at
36.

AJG Holdings, LLC v. Dunn, 382 S.C. 43, 674 S.E.2d 505, 508 (Ct. App. 2009).

This is a suit brought by a homeowners’ association seeking damages and injunctive relief.
The amended complaint alleges that Mr. Patno has violated the applicable restrictive covenants by
operating a business from his home and by parking commercial trucks on the street by his house.

The Plaintiff supports its motion with affidavits filed with its complaint and amended
complaint that state, in a general way that largely mimics the allegations of the HOA’s pleadings,
that it is suffering harm as a result of Mr. Patno operating a business out of his house and parking
commercial trucks in the subdivision with which the HOA is associated. The Plaintiff also filed
various items of correspondence from Mr. Patno to HOA board members pointing out various
covenant violations by others, on which the HOA apparently took no action.

The HOA does not own a lot or house in the subdivision, and the amended complaint does
not allege that it does. The HOA’s members own property in the subdivision, but none of its
members are plaintiffs in this case.

The amended complaint alleges that the HOA “and its members/owners will suffer
irreparable harm to the Subdivision, other real property in Eaglewood Retreat, common areas, and
the interests, property value, reputation and character of the Association, its
members/owners/residents and the Eaglewood Retreat community as a whole from the foregoing
breaches by Patno of the Governing Documents, and will continue to suffer such irreparable harm
if an injunction is denied.” (9 30.) The HOA pleads as damages that it “has and will continue to

suffer actual, consequential and/or special damages in the form of monitoring Patno’s acts and
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omissions to obtain and ensure compliance, attorneys’ fees and costs, and other allowable charges
owed by Patno for the prosecution of this matter and/or enforcement of the Governing Documents,
and for the damage to reputation to and property devaluation of the Association, Eaglewood
Retreat and its individual properties.” (9 22.)

Here, the court does not need to determine whether the HOA or Mr. Patno will likely
succeed on the merits of the litigation. The HOA has not established that it will suffer irreparable
harm if the injunction is not granted. The HOA has also not established the inadequacy of a remedy
at law.

The HOA is a homeowners’ association, not the owner of a house or lot in the subdivision.
If the HOA owns any property in the subdivision, no such showing has been made, but any such
property would be a pool, tennis courts, perhaps the streets. In any event, the HOA has not
submitted proof that the value of any property the HOA owns is being affected or is in danger of
being affected by anything that Mr. Patno is alleged to have done.

The HOA contends that the court should take into account what the HOA claims is
threatened irreparable harm to its members. The court disagrees.

Important to this analysis is that the HOA has no standing to sue for an injunction or any
other relief on behalf of its members. ‘“Standing refers to ‘[a] party’s right to make a legal claim

or seek judicial enforcement of a duty or right.”” Powell ex rel. Kelley v. Bank of America, 665

S.E.2d 237, 241 (Ct. App. 2008) (quoting Black’s Law Dictionary 1413 (7th ed. 1999)). Standing

goes to the question of a party’s right to bring a proceeding. Baird v. Charleston Cnty., 333 S.C.

519,530 & 530 n. 7,511 S.E.2d 69 (1999). It is fundamental that only a party with standing may

maintain an action. See id.
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Standing “consists of the following three elements” as noted by the South Carolina
Supreme Court:

First, the plaintiff must have suffered an injury in fact — an invasion
of a legally protected interest which is (a) concrete and
particularized and (b) actual or imminent, not conjectural or
hypothetical. Second, there must be a causal connection between
the injury and the conduct complained of — the injury has to be fairly
traceable to the challenged action of the defendant, and not the result
of the independent action of some third party not before the court.
Third, it must be likely, as opposed to merely speculative, that the
injury will be redressed by a favorable decision.

Sea Pines Assn. for the Protection of Wildlife, Inc. v. S.C. Dept. Natural Resources, 345 S.C. 594,

601, 550 S.E.2d 287 (2001) (internal quotation and quotation-related punctuation marks omitted).
“The first element requires the plaintiff to suffer an injury in fact, or a particularized harm.” Id.
(emphasis added).

The HOA has no standing to pursue an injunction to prevent harm to someone else,
including harm to its members. Id. “A corporation is not a natural person and maintains a separate

and distinct identity apart from its shareholders.” Mangum v. Maryland Cas. Co., 330 S.C. 573,

576, 500 S.E.2d 125 (Ct. App. 1998). The HOA is not its members but is a separate entity from
them. Id.
The HOA is not permitted to seek an injunction to prevent harm to “its members/owners[,]”

“to the Subdivision,” or to “other real property in Eaglewood Retreat[.]” Sea Pines Assn., 345

S.C. at 601; Mangum, 330 S.C. at 576. It has no standing to seek an injunction to stop harm to
“the interests, property value, reputation and character of [the HOA’s] members/owners/residents

and the Eaglewood Retreat community as a whole[.]” Sea Pines Assn., 345 S.C. at 601; Mangum,

330 S.C. at 576. If the HOA’s members are about to suffer irreparable harm and have a viable

injunction theory, the affected members can sue for an injunction. The law does not allow the
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HOA to obtain an injunction for them. It has no standing to do so. The members of the HOA
would have to bring their own cases — and nothing would stop them from doing so.

The HOA contends that it is suffering harm because it must incur attorney’s fees and costs
to pursue this action. The proof in this regard is lacking in causation. The HOA has not made any
showing to the effect that covenants require the HOA to do any monitoring of Mr. Patno’s behavior
or that they require the HOA to take any action to ensure compliance with the covenants. In
Section 1, Article X, the covenants provide that “[t]he Declarant, the Association, or any Owner,
shall have the right to enforce, by any proceeding at law or in equity, all restrictions, conditions,
reservations, liens and charges now or hereafter imposed by the provisions of the [Governing
Documents] of the Association.” The HOA has the choice to exercise this right, not the obligation
to do so. The attorney’s fees and costs the HOA incurs in this suit are caused by its decision to
pursue this suit, not by anything the HOA claims Mr. Patno is doing.

The HOA claims in its amended complaint that it is suffering reputational damage.
Reputational damage is the subject of a suit for defamation, not for breach of real property

covenants. See Timmons v. News & Press, Inc., 232 S.C. 639, 103 S.E.2d 277, 281 (1958); Smith

v. Bradstreet, 63 S.C. 525, 41 S.E. 763 (1902). Also, no evidence has been adduced to the effect
that Mr. Patno’s activities have caused or could cause reputational damage to the HOA.

A “proffer of violations, mere citations and accompanying affidavit[]” are insufficient—
“[t]hey are merely evidence of violations, not proof thereof],]” and do not entitle the HOA to a

preliminary injunction, especially in the absence of any actual proof to the effect that harm might

befall the HOA without one. Cty. of Richland v. Simpkins, 560 S.C. at 670.

In addition, evidence the HOA filed undercuts its position that it will suffer irreparable

harm without the preliminary injunction it seeks. The apparently unaddressed requests by Mr.
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Patno that the HOA address similar covenant violations do not help the HOA. Quite to the
contrary; they tend to show that the HOA does not regard similar covenant violations by others as
threats of irreparable harm. The HOA offers no evidence of why the alleged violations by Mr.
Patno portend irreparable harm while these other violations do not.

Further, the HOA has not shown that it has no adequate remedy at law. “The court will
reserve its equitable powers for situations when there is no adequate remedy at law.” Strategic

Res. Co. v. BCS Life Ins. Co., 367 S.C. 540, 544, 627 S.E.2d 687, 689 (2006). Indeed, that the

HOA seeks damages for breach of the covenants indicates that it does have an adequate remedy at
law. Where there is an at-law remedy available, “an injunction [is] not the appropriate remedy.”
Scratch Golf, 361 S.C. at 121-22.
Finally, the court notes that the HOA has not proposed any security for the temporary

injunction it seeks. Rule 65(c), SCRCP, provides that:

no restraining order or temporary injunction shall issue except upon

the giving of security by the applicant, in such sum as the court

deems proper, for the payment of such costs and damages as may be

incurred or suffered by any party who is found to have been

wrongfully enjoined or restrained.

The required security must be in “an amount sufficient to protect [the enjoined party] in

the event the injunction is ultimately deemed improper.” Atwood Agency v. Black, 374 S.C. 68,

646 S.E.2d 882, 884 (2007). Here, the HOA seeks to enjoin Mr. Patno from operating what
appears to be the business that sustains his livelihood. Any security for such an injunction would
need to be quite large. Id. The HOA does not propose any security at all, and a preliminary
injunction cannot issue in the absence of adequate security. Id.

Accordingly, it is therefore hereby ORDERED that the Plaintiff’s motion for a preliminary

injunction is denied.
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JASON R. PATNO

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)  FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASE NO.: 2022-CP-10-02694
)
THE EAGLEWOOD RETREAT )
HOMEOWNERS ASSOCIATION, )
INC., )
)
Plaintiff, )  ORDER GRANTING PRELIMINARY
) INJUNCTION
VS. )
)
)
)

Defendant.

THIS MATTER came before the Court on August 25, 2022, on Plaintiff’s, The Eaglewood
Retreat Homeowners Association, Inc.’s, Motion for Temporary Restraining Order or Preliminary

Injunction, pursuant to Rule 65, SCRCP, against Defendant, Jason R. Patno.

BACKGROUND

Plaintiff, The Eaglewood Retreat Homeowners Association, Inc., (“Association”) is the
homeowners’ association for the Eaglewood Retreat community (“Eaglewood Retreat”). Plaintiff
filed its motion seeking the Court’s assistance in enforcing the provisions of the Association’s
Declaration of Covenants, Conditions, Restrictions and Easements for Eaglewood Retreat
(“Declaration”) and the By-Laws of Eaglewood Retreat Homeowners Association, Inc.
(“Bylaws”), each as may be amended, recorded in Book L565 at Page 492 on December 9, 2005,
and re-recorded in Book H591 at Page 400 on July 17, 2006, with the Charleston County Register
of Deeds, South Carolina. Also pertinent are The Eaglewood Retreat Homeowners Association,
Inc. Policy Resolution No. 02-2009 Rules and Regulations (“Rules”) recorded January 14, 2019,
in Book 0772 at Page 208 with the Charleston County Register of Deeds, South Carolina. The
Declaration, Bylaws, Rules, and any promulgated rules, regulations, guidelines, policies and the
like hereinafter collectively referred to as the "Governing Documents”, and are public records filed
with the Charleston County Register of Deeds Office and are incorporated by reference.

Defendant Jason R. Patno (“Patno”) is alleged to, and allegedly has been at all relevant
times hereto, the owner of that real property located at 1079 Eaglewood Trail, Charleston,
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Charleston County, South Carolina 29412 (“Home”), which is part of the Association and
Eaglewood Retreat.

The Association’s Declaration of Covenants, Conditions, Restrictions and Easements for
Eaglewood Retreat (“Declaration”), in pertinent parts, provides:

1. Section 1, Article 1: “Every Owner shall have a right and easement of enjoyment
in and to the Common Area..., subject to the following provisions:

(c) the right of the Association to impose regulations for the use and enjoyment
of the Common Area and improvements thereon, which regulations may further restrict the use of
the Common Area...”

2. Article! referred to as “Use Restrictions™:

a. Section 1: “All the Lots shall be used for single-family residential purposes
only, and no business or business activity shall be carried on or upon any Lot at any time, except
with the written approval of the Board . . .”

b. Section 12: “No noxious, offensive or illegal activities shall be carried on
upon any Lot, nor shall anything be done thereon which is or may become annoyance or nuisance
to the Owners of other Lots in Eaglewood Retreat.... No lot owner or occupant will make or permit
any disturbing noises by himself, his family, servants, employees, or visitors.”

c. Section 16: “No...commercially marked vehicles shall be permitted on the
Lots unless such vehicles are stored in a garage...”

The Eaglewood Retreat Homeowners Association, Inc. Policy Resolution No. 02-2009
Rules and Regulations (“Rules”) , in pertinent part, state:

3. No. 1: “All Units shall be utilized for single family residential purposes only. No
business or business activity shall be carried on upon any Unit at any time; provided, however,...
(11) to the extent allowed by applicable zoning laws, a private office may be maintained in a Unit
as long as such use is incidental to the primary residential use of the Unit, does not violate any
applicable law, ... and does not contribute to parking, traffic or security problems, all in the
opinion of the Board of Directors.”

4. No. 2: “A Unit Owner shall not permit or suffer anything to be done or kept on his
Unit which will, in the sole opinion of the Board of Directors, . . . (i1) obstruct or interfere with the

rights of other Unit Owners, or the Association, or (iii) annoy other Unit Owners by unreasonable

! The article number was omitted in the pleadings.
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noises or otherwise. A Unit Owner shall not commit or permit any nuisance, immoral, improper,
offensive or illegal act in his Unit or on the Common Area.”

5. No. 12(b): except as expressly approved by the Board, “no...truck or commercial
vehicle over % ton capacity shall be parked on the property....”

The Bylaws, in pertinent part, provide:

6. Section 1(a), Article VII: The Board of Directors shall have the power to “adopt,
amend and publish rules and regulations governing the use of the Common Area and facilities, and
the personal conduct . . . thereon, and to enforce the same [sic/ establish penalties and fines for the
infraction thereof. The Board of Directors may levy reasonable fines against a member for any
violation of these bylaws, the Declaration...or the Rules....”

7. Section 1(b), Article VII: The Board the right of the Association to "suspend the
voting rights and right to use the recreational facilities of a member . . . for infraction of published
rules and regulations....”

Further, the City of Charleston has an applicable ordinance which prohibits the parking of

commercial vehicles longer than twenty (20) feet.

LAW/ANALYSIS

The South Carolina Supreme Court states courts should consider equitable
doctrines when determining whether to enforce a restrictive covenant and enjoin a
landowner from using land in a manner that violates a covenant, although there is no
formulaic balancing test. Buffington v. T.O.E. Enterprises, 383 S.C. 388, 680 S.E.2d 289
(2009) (“Courts should consider equitable doctrines when determining whether to enforce
a restrictive covenant and enjoin a landowner from using land in a manner that violates the
covenant”).

A plaintiff's entitlement to an injunction requires the complaint to allege facts sufficient to
constitute a cause of action for an injunction while establishing that an injunction is reasonably
necessary to protect the legal rights of the plaintiff during the litigation. Transcontinental Gas Pipe
Line Corp. v. Porter, 252 S.C. 478, 480-81, 167 S.E.2d 313, 315 (1969). Generally, to obtain an
injunction, a party must demonstrate irreparable harm, a likelihood of success on the merits, and
an inadequate remedy at law. Roach v. Combined Util. Comm'n, 290 S.C. 437, 442, 351 S.E.2d
168, 170 (Ct.App.1986).
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This Order is based upon the grounds that it appears to the Court, for the purposes of a
Temporary Restraining Order, that (1) The Eaglewood Retreat Homeowners Association, Inc.’s
will suffer irreparable harm if the injunction is not granted; (2) The Eaglewood Retreat
Homeowners Association, Inc.’s has a substantial likelihood of success on the merits in the
underlying suit; and (3) there is an inadequate remedy at law. See Scratch Golf Co. v. Dunes West
Residential Golf, 361 S.C. 117,603 S.E.2d 905 (2005).

Allegedly, Patno’s operation of a 24/7 professional towing business and service at and from
the Home, including the allegations of frequent driving and dispatching of Tow Trucks at all hours
of the night, and the improper parking, keeping and/or storage thereof at the Home and on the
streets of Eaglewood Retreat, has been and is disruptive, noisy, offensive, an annoyance, a
nuisance, as well as a safety concern to and for the Association, and other Owners, Members and
residents in Eaglewood Retreat in direct violation and breach of the Governing Documents; and
additionally in violation of a City of Charleston ordinance prohibiting the parking of commercial
vehicles longer than twenty (20) feet.

Allegedly, Patno has not disputed that he is running a twenty-four (24) hour professional
towing service, CAP Towing, from the Home and was using the address of the Association’s
pavilion at 1078 Eaglewood Trail for his business address. Further, beginning allegedly sometime
in January 2022, Patno began parking his large, diesel, commercial tow truck, in excess of % ton
capacity, marked with “CAP Towing”, at the Home and/or on the streets of the Eaglewood Retreat.
It is alleged that around March 29, 2022, Patno added a second large, diesel, commercial tow truck,
in excess of % ton capacity; a flatbed Dodge RAM rollback, to his fleet, which he also parked at
the Home and/or on the streets of Eaglewood Retreat. Allegedly both of these Tow Trucks are,
upon information and belief, in excess of twenty (20) feet in length, and as large, diesel,
commercial tow trucks in excess of % ton capacity, both make significantly more noise than a
regular car or truck. Furthermore, it is alleged that since on or about January 18, 2022, Patno has
been and is answering/dispatching tow and service calls from the Home, which requires the
frequent driving of these Tow Trucks through the neighborhood to and from the Home at all times
of the day and night as part of the operation of his twenty-four (24) hour professional towing

service.
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IT APPEARING TO THE COURT THAT based on the argument of counsel, the
Association’s Amended Verified Complaint, its Motion for Temporary Restraining Order or
Preliminary Injunction, and the Amended Affidavit of Shafi Keisler, the Court finds that:

a. Patno’s alleged violations of the Governing Documents would be severe
and would cause immediate and irreparable injury to the Association, the Properties, and to its
Owners, Members and residents and their property in the form of disruptions and safety concerns;

b. in order to maintain the status quo and prevent alleged further and additional
irreparable harm from being suffered by the Association, the Properties, and the Owners, Members
and residents and their property, an order by this Court is necessary since the Association has no
adequate remedy at law because of the alleged disturbances and safety hazards to the Association
and other Owners, Members and residents in Eaglewood Retreat;

C. all of the alleged actions described in the foregoing as they have allegedly
been and are allegedly noxious, offensive, noisy and disturbing activities carried on at the Home
and in Eaglewood Retreat; the annoyance and nuisance to other Owners, Members and residents;

d. no substantial evidence was presented of the likelihood of harm to Patno
from the granting of the Association’s motion;

e. the Court finds that bond should be set; and

f. the Association will likely succeed on the merits at the trial of this action.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that Defendant Jason

R. Patno is hereby enjoined from:

1. operating a business at or out of the Property, including the operation of a
24/7 towing service and business from and at the Home, including, the driving and dispatching of
his Tow Trucks, and the improper parking, keeping and/or storage of the Tow Trucks at the Home
and/or the streets of Eaglewood Retreat;

2. using the Property for any non-residential use;

3. the keeping, storing and/or parking, including overnight, of his Tow Trucks
on the Home and/or the streets of Eaglewood Retreat;

4. any further or future similar acts or omissions.
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IT IS FURTHER ORDERED that Plaintiff shall, within five (5) days of the filing of this
Order, deposit the sum of Five Thousand and 00/100 Dollars ($5,000.00) with the Clerk of Court
or a good and sufficient bond or undertaking as approved by the Clerk for the same amount.

IT IS FURTHER ORDERED that this Preliminary Injunction shall remain in effect until
final adjudication of this action, and violation of this order is punishable by the contempt powers
of the Court.

AND IT IS SO ORDERED!

The Honorable Diane Goodstein
Presiding Judge

This day of October, 2022
Dorchester, South Carolina

769200TdO220¢#3ASVI - SY31d NOWINOD - NOLSTTAHVHD - NV 6T:6 €T 190 ¢20¢ - d31Id AT1VIOINOHLO3 13





Charleston Common Pleas

Case Caption: Eaglewood Retreat Homeowners Association Inc The VS Jason R
Patno
Case Number: 2022CP1002694

Type: Order/Temporary Injunction

It is so Ordered!
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