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Pennsylvania
National Pennsylvania National Mutual Casualty Insurance Company

Insurance Companie, P.O. Box 2361 • Harrisburg, PA 17105

SCHEDULE Policy No.

COMPREHENSIVE GENERAL LIABILITY

INSURANCE COVERAGE PART

GENERAL LIABILITY HAZARDS

DESCRIPTION OF HAZARDS CODE NO. PREMIUM BASES
RATES ADVANCE PREMIUM

BODILY
INJURY

PROPERTY
DAMAGE

BODILY
INJURY

PROPERTY
DAMAGE

Premises—Operations Indicate
Subline

(a) Area (so. ft.)
(b) Frontage
(c) Remuneration
(d) Receipts
(e) No. Units

(a) Per 100 sq
(b) Per linear
(c)•Per $100 0
(dl Per $100 0
(e) Per Unit

. ft. of Area.
ft.
f Remuneration
f Receipts

Escalators (Number at Premises) Subline
314

Number Insured Per Landing

Independent Contractors Subline
315

Cost Per $100 of Cost

Products/Completed Operations Subline
316

(a) Receipts (a) Per $1,000 of Receipts

Total Advance B.I...and P.D. Premiums

Total Advance Premium
Location of all premises owned by, rented to or controlled
(ENTER "SAME" IF SAME AS ITEM 1. OF DECLARATIONS) by the named insured

Interest of named insured in such premises "OWNER", "GENERAL LESSEE" OR "TENANT"

Part occupied by named insured
The foregoing discloses all hazards insured hereunder known to exist at the effective date of this policy, unless otherwise stated herein.

When used as a premium basis:
"admissions" means the total number of persons, other than employees of the named insured, admitted to the event insured or to events conducted on the premiseswhether on paid admission tickets, complimentary tickets or passes;
"cost" means the total cost to the named insured with respect to operations performed for the named insured during the policy period by independent contractors ofall work let or sub-let in connection with each specific project, including the cost of all labor, materials and equipment furnished, used or delivered for use in theexecution of such work, whether furnished by the owner, contractor or subcontractor, including all fees, allowances, bonuses or commissions made, paid or due;"orici-Ei ts" means the gross amount of money charged by the named insured for such operations by the named insured. or by others during the policy period as arereceipts basis other than receipts from telecasting, broadcasting or motion pictures, and includes taxes, other than taxes which the named insured collects,pgrate item and remits directly to a governmental division;
'remuneration" means the entire remuneration earned during the policy period by proprietors and by all employees of the named insured, other than chauffeurs (exceptoperators of mobile equipment) and aircraft pilots and co-pilots, subject to any overtime earnings or limitation of remuneration rule applicable in accordance with themanuals in use by the company;
"sales" means the gross amount of money charged by the named insured or by others trading under his name for all goods and products sold or distributed during thepolicy period and charged during the policy period for installation, servicing or repair, and includes taxes, other than taxes which the named insured and such otherscollect as a separate item and remit directly to a governmental division.

Form CGL-1 Rev. 11-85

I. COVERAGE A—BODILY INJURY LIABILITY
COVERAGE B—PROPERTY DAMAGE LIABILITY

INSURING AGREEMENT

The company will pay on behalf of the insured all sums which the insured shall
become legally obligated to pay as damages because of

Coverage A. bodily injury or

Coverage B. property damage
ich this insurance applies, caused by an occurrence, and the company shall

right and duty to defend any suit against the insured seeking damages on
.it of such bodily injury or property damage, even if any of the allegations of
suit are groundless, false or fraudulent, and may make such investigation and
'9ment of any claim or suit as it deems expedient, but the company shall notbe' .1ligated to pay any claim or judgment or to defend any suit after the applicable

limit of the company's liability has been exhausted by payment of judgments or
settlements.

Exclusions
This insurance does not apply:

(a) to liability assumed by the insured under any contract or agreement except an
incidental contract; but this exclusion does not apply to a warranty of fitness or
quality of the named insured's products or a warranty that work performed by or on
mhalf of the named insured will be done in a workmanlike manner;

(b) to bodily injury 01-... roperty damage arising out of the ownership, maintenance,operation, Use, loading pr unloading of . -...
(1) any automobile or aircraft owned or operated by or rented or loaned - to anyinsured, or
(2) any other automobile or aircraft operated by any person in the course of his

employment by any insured;
but this exclusion does not apply to the parking of an _automobile on premisesowned by, rented to or controlled by the named insured or the ways immediatelyadjoining, if such automobile is not owned by or rented or loaned to any insured;
(c) to bodily injury or property damage arising out of (1) the ownership, mfaitnhtee-nance, operation, use, loading or unloading of any mobile equipment while beingused in any prearranged or organized racing, speed or demolition contest or in anystunting activity or in practice or preparation for any such contest or active'or (2) the operation or use of any snowmobile or trailer designed for, 

maintenance,
operation, 

(d) to bodily injury or property damage arising out of and toinan

i

the

ynsured, or

courF• 

o

transportation of mobile equipment by an automobile owned or opt—.ed by orrented or loaned to any insured;
(e) to bodily injury or property damage arising out of the sowneF .h.

o 

employment

operation, use, loading or unloading of
(1) any watercraft owned or operated by or rented or 

lojii,e 

of is )2) any other watercraft operated by any person in tk•
by any insured;
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SCHEDULE

GENERAL
Pulley

LIAMITY HAZARDS

PI1EM.flM OASES

r:4c_

ADVANCE
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"OWNER", "GENERAL LESSEE" OR -wearer ;

The foregoing discloses all hazards insured hereunder known to exist et the etlective date at this poticy, runless otherwise stated herein.

When used as a premium basis:
"admisslear means the Iota! writer of persons, other than employees et the named insured. admitted to the mut .insured in to events conducted on the premiseswhether Oil paid admission tickets, complimentary tickets or passes;
"cost" means the total cosi to the named insured wilt: respect to operations performed for the named, insured during the policy period by independent contractors ofall work lel of sub-let in connection with each specific project, Including the cost of all labor. materials and ouiripment. furnished, used or delivered for use in theexecution of such work, whether furnished by the owner, contractor or subcontractor. including all fees. allowances, bonuses ar commissions mane, paid tir d214"receipts" means the gross amount of mane" charged by the named Insured ter such eaeratioris by the named insured or by ethers during the policy period-as arerated on a receipts basis other than recniats from telecasting. broadcasting or motion pictures, and Includes taxes, other than taxes which the mold Insured collectsas a separate item and tensile directly to c governmental division;
"rerareeratlen" means the entire remuneration earned during the Kiley period by proprietors and by en employees of the owed insured, ether than chauffeurs lesceptoperators of mobile entripmenli and aircraft pilots and co-pilots, subject to any overtime earnings or limitation of remuneration ride applicable in accordance with themango's ill use by the company:
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but this exclusion does not apply to watercraft while ashore on premises owned
by, rented to or controlled by the named insured;

(f) to bodily injury or property damage arising out of the discharge, dispersal,
release or escape of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals,
mids or gases, waste materials or other irritants, contaminants or pollutants

o r upon land, the atmosphere or any water course or body of water; but this
l usion does not apply if such discharge, dispersal, release or escape is sudden

and accidental;

(g) to bodily injury or property damage due to war, whether or not declared, civil
war, insurrection, rebellion or revolution or to any act or condition incident to any
of the foregoing, with respect to
(1) liability assumed by the insured under an incidental contract, or
(2) expenses for first aid under the Supplementary Payments provision;
(h) to bodily injury or property damage for which the insured or his indemnitee
may be held liable
11) as a person or organization engaged in the business of manufacturing, dis-

tributing, selling or serving alcoholic beverages, or
(2) if not so engaged, as an owner or lessor of premises used for such purposes,if such liability is imposed
(i) by, or because of the violation of, any statute, ordinance or regulation per-taining to the sale, gift, distribution or use of any alcoholic beverage, or
(ii) by reason of the selling, serving or giving of any alcoholic beverage to a minoror to a person under the influence of alcohol or which causes or contributes tothe intoxication of any person;
but part (ii) of this exclusion does not apply with respect to liability of thei nsured or his indemnitee as an owner or lessor described in (2) above;
(i) to any obligation for which the insured or any carrier as his insurer may be heldliable under any workmen's compensation, unemployment compensation or disabil-ity benefits law, or under any similar law;
(j) to bodily injury to any employee of the insured arising out of and in thecourse of his employment by the insured or to any obligation of the insured toi ndemnify another because of damages arising out of such injury; but this ex-clusion does not apply to liability assumed by the insured under an incidentalcontract;

(k) to property damage to
(1) property owned or occupied by or rented to the insured,
(2) property used by the insured, or
tt property in the care, custody or control of the insured or as to which the insuredis for any purpose exercising physical control;
t parts (2) and (3) of this exclusion do not apply with respect to liability undera written sidetrack agreement and part (3) of this exclusion does not apply withrespect to property damage (other than to elevators) arising out of the use of anelevator at premises owned by, rented to or controlled by the named insured;

Ill to property damage to premises alienated by the named insured arising out ofsuch premises or any part thereof;
(m) to loss of use of tangible property which has not been physically injured ordestroyed resulting from
(I) a delay in or lack of performance by or on behalf of the named insured ofany contract or agreement, or
(2) the failure or the named insured's products or work performed by or onbehalf of the named insured to meet the level of performance, quality, fitnessor durability warranted or represented by the named insured;
but this exclusion does not apply to loss of use of other tangible property result-ing from the sudden and accidental physical injury to or destruction of thenamed insured's products or work performed by or on behalf of the named insuredafter such products or work have been put to use by any person or organizationother than an insured;
(n) to property damage to the named insured's products arising out of such productsor any part of such products;
(o) to property damage to work performed by or on behalf of the named insuredarising out of the work or any portion thereof, or out of materials, parts or equip-ment furnished in connection therewith;
(p) to damages claimed for the withdrawal, inspection, repair, replacement, or lossof use of the named insured's products or work completed by or for the namedinsured or of any property of which such products or work form a part, if suchproducts, work or property are withdrawn from the market or from use because ofany known or suspected defect or deficiency therein;
(q) to property damage included within:
(1) the explosion hazard in connection with operations identified in this policy bya classification code number which includes the symbol "x",(2) the collapse hazard in connection with operations identified in this policy by aclassification code number which includes the symbol "c",

the underground property damage hazard in connection with operations identifiedin this policy by a classification code number which includes the symbol "u".

II. PERSONS INSURED
Each of the following is an insured under this insurance to the extent setforth below:

(a) if the named insured is designated in the declarations as an individual, the
person so designated but only with respect to the conduct of a business of which
he is the sole proprietor, and the spouse of the named insured with respect to
the conduct of such a business;

(b) if the named insured is designated in the declarations as a partnership or ,oist,
venture, the partnership or joint venture so designated and any partner or inn
thereof but only with respect to his liability as such;
(c) if the named insured is designated in the declarations as other than an indi-vidual, partnership or joint venture, the organization so designated and any execu-
tive officer, director or stockholder thereof while acting within the scope of his
duties as such;

(d) any person (other than an employee of the named insured) or organization while
acting as real estate manager for the named insured; and •
(e) with respect to the operation, for the purpose of locomotion upon a public
highway, of mobile equipment registered under any motor vehicle registration law.,
(i) an employee of the named insured while operating any such equipment inthe course of his employment, and
(ii) any other person while operating with the permission of the named insuredany such equipment registered in the name of the named insured and any per-son or organization legally responsible for such operation, but only if there isno other valid and collectible insurance available, either on a primary or excessbasis, to such person or organization;

provided that no person or organization shall be an insured under this paragraph (e)with respect to:
(1) bodily injury to any fellow employee of such person injured in the course ofhis employment, or
(2) property damage to property owned by, rented to, in charge of or occupied bythe named insured or the employer of any person described in subparagraph (ii).

This insurance does not apply to bodily injury or property damage arising out ofthe conduct of any partnership or joint venture of which the insured is a partneror member and which is not designated in this policy as a named insured.

I ll. LIMITS OF LIABILITY
Regardless of the number of (1) insureds under this policy, (2) persons or organi-zations who sustain bodily injury or property damage, or (3) claims made or suitsbrought on account of bodily injury or property damage, the company's liability islimited as follows:

Coverage A—The total liability of the company for all damages, including dam-ages for care and loss of services, because of bodily injury sustained by one. fis,more persons as the result of any one occurrence shall not exceed the lirr bodily injury liability stated in the declarations as applicable to "each occult,
Subject to the above provision respecting "each occurrence", the total liabilityof the company for all damages because of (1) all bodily injury included withinthe completed operations hazard and (2) all bodily injury included within the prod-ucts hazard shall not exceed the limit of bodily injury liability stated in thedeclarations as "aggregate"-

Coverage B—The total liability of the company for all damages because of allproperty damage sustained by one or more persons or organizations as the resultof any one occurrence shall not exceed the limit of property damage liability statedin the declarations as applicable to -each occurrence".
Subject to the above provision respecting "each occurrence", the total liabilityof the company for all damages because of all property • damage to which thiscoverage applies and described in any of the numbered subparagraphs below shallnot exceed the limit of property damage liability stated in The declarations as"aggregate":

(1) all property damage arising out of premises or operations rated on a remunera-tion basis or contractor's equipment rated on a receipts basis, including prop-erty damage for which liability is assumed under any incidental contract relatingto such premises or operations, but excluding property damage included insubparagraph (2) below;
(2) all property damage arising out of and occurring in the course of operationsperformed for the named insured by independent contractors and general super-vision thereof by the named insured, including any such property damage forwhich liability is assumed under any incidental contract relating to such opera-tions, but this subparagraph (2) does not include property damage arising out ofmaintenance or repairs at premises owned by or rented to the named insured orstructural alterations at such premises which do not involve changing the sizeof or moving buildings or other structures;
(3) all property damage included within the products hazard and all propertydamage included within the completed operations hazard.

Such aggregate limit shall apply separately to the property damage described insubparagraphs (I), (2) and (3) above, and under subparagraphs (1) and (2), separatelywith respect to each project away from premises owned by or rented to thenamed insured.

Coverages A and B—For the purpose of determining the limit of the con,-liability, all bodily injury and property damage arising out of continuous or re(-exposure to substantially the same general conditions shall be considered asout of one occurrence.

I V. POLICY TERRITORY
This insurance applies only to bodily injury or property damage which occurswithin the policy territory.
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A T ENS! Lyri 
PENNSYLVANIA NATiONAL MUTUAL CASUALTY INSURANCE COMPANYf A, RR I S CURG, PENNSYLvAN t A

Pollev No.GENERAL LIAii{1.1 TY HAZARDS

RA S ADVANCE pRemium—s
T E — -  DESCRIPT/ON rr' NAZANDS cou NO. PRELIttik BASES — —Bodily Injury ,NrOfterty ONn Age ; tit I y nit; ry PrONItY Oenige

r ermin5 — Oner

Area rig. ft.) . tar Per '00 2g. Ir. nf Area[Al Fiant.tree (t.) Per rine.cr(e) Rem Per 5151 of RenurnefrionI n! Nettergls
ril No. Units

Insulation work installation or applicatio4of accousticel or thermal insulating mater4a1in buildings or witnin bldg. walls- NOC :
Loc. 1 T39-999 (313) 15161Loc. 2 T32-999 (313) 15161Loc. 3 110-999 (313) 15161Loc, 4 T16-999 (313) 15161Loc.
Loc,
Loc.

5
6
7

T41-999
T45-999
T23-999

(313)
(313)
(313)

15161
15161
15161

Contractors construction or erectionexec, supervisors exercising supervisionthrough superintendents and foremen-not direct supervision.

c) 1,400,000
ic) 250,000
:c) 12,000
c) if any
c) 10,000
c) if any
c)if any

Loc. 1 139-999 (313) 15192 0)26,000 .Loc. 3 132-999 (313) 15192 c) if anyLoc. 9) 101-999 (313) 15192 c) if any

Air conditioning, heating or refrigerationsystems or combined heating and air cond.system including duct work and piping-in-stallation, servicing or repair-including shop andrepair including shop and retail stores ordisplay rooms
Lon 1) T39-999

Paper hanging
Ion. 1 139-999
Loc. 3) 132-999
Loc. 4) 110-999
Loc. 9) 101-999

Form '7(,260

17140 c) 50,000

(313) 17235 c) if any
(313) 17235 lc) if any
(313) 17235

17235 e)) c 
if any

(313) if any

(rl) Per 5100
fel Per Unit

Rectipla

.276 .680 3516. 9520. .357 3.324 812. 6310..775 3.156 85. 379..339 1.429 -

..494 2.902 45. 290.

.407 2.499 -

.512 .959 -

.990 .573 257. 136.
1.295 2.921 - -
7.106 2.221 -

.553 1.020 252. 510.

.253 1.110

.362 3.324

.711 3.156
1.747 2.841
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PERSONAL INJURY LIABILITY INSURANCE COVERAGE PARTPE N NISY LVA A NATIONAL MUTUAL CASUALTY IK'SURANCE COMPANYHARMSOIMG. Pthfx1YLVANIAiiC) -;E 0, H-10E COPY
szetEDOLE 

Gentral—Autemobile Liability Poilg No. oOVERO,GE 1
LIMITS OF LIA$11,111i-F-Pe-rson-al Iriju-ry *Liability — 

' $ 1, 000 _ .000  aggregate
FT-h-e-ii;sni—ance atii cledfe onlyWith respect t-o- personal Injury arising out of an offense luited within such of the following groups of offenses as aro
indicated Ir.! specific premium clisrge er charges. 

4ROUPS cr OITEIGIS 
AIPIIIMCE PREMIUM 

Fefse Arrest, Detention N IMpliallfflent. or Malicious Prosecution
745. 

[E. LlOP,I, Slander, Dei3012.1ion or Violation of Right of Privacy $ 
LC.. Wrongful Entry or Eviction or Other I novae of Right of Prelate Occupancy _ inured's   % j Minimum Premium 1$ NJ A Total itone‘:ti PretniUTTI 3 745.r 

Form Pi•I Ed. 100.66 44,,, I .1-fl
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1-1u3nsyl4c1nia
National sr MM.", Ca,St.allY COMPOIV" ......  P.O. Box 2361 • Iranian:IT PA 17105

P.1:.!PY

SCHEDULE

COVERAGE
Premises and operations
Escalators• •

' SPUIN hdiViVeS

:Oka:AGE E MEDICAL PAYMENTS

bill pay to or for each peroOn rrha susfafos bodily Injury io.Jsed by
reoso.nalfto medical expends incurred within one year from Ira. date ot

t! on Jccont of sunh oddity telory, provided such bodily icier? arisena continuo) in the insureit mention or lb) operations voli respect 10earned insured to anoreec c000rage tar hooey injury liatnoty uncle/ this

Cxchisforis

: b Aced 001 Cef-',1' •

..;) to boday trip ry

al.,sino out el the owneonhin, 101Menanc,c, operation, use. loading 6I
1,;r10a&rpg of
It) ary automobile cr aircraft owned or Of)mited by or netted cu loaned Iraany IFIS end, or
on any other automobile or aircraft operated by airy person in the mace ol

h r.; emptcyment by any insured;
this exr;tusion does not aoply lo the parking of an nutomoblio col Die Insuredpjerntees. soon outornoutte to not owned by or rented or loaned to any !friend:

(21 arising out 01 (i) the ovonersnip, maintenance, operation, use, 'o2d;rigunto:feting el any mobilo equipment white. veiny used in any Area; ranged atto qt.:fuzee racing, speed or demolition eontosl Cr in any stunting aolivity 01 inpractice or preparation for airy such contest Of a ctiylly or iii) the unto-introit oruse ol any snowmotite or traitor no:or:eel (or use thermoilh;
(Ji arising ow of tho ownership, maintenance, operation, use b oding oreramning ct

pi any watercra% owned or operated by or rented cr inaried •r: arty insured,or
NO any other fooltercraft operated by person in Ihs course ;4 hr; empley.merit by any insured;
bat lids exclusion does not apply lo watercraft while ashore an the teS2fELpremises: or

(4.1 arising oat ol and in ine course of Inc traroportation of mobile tripe:a-ao auloirvabilo oboe!: or operated by or roofed et loaned to any inson:C;
(ifi) to bodily injury

I) included within the coarolutod aperetions hazard or the prodtmts hazard;
(21 arising out of operations performed for the nomad Insured by rndependcntcontractors other than (i) maintenance and repair o) the latured promises or(ii) structural alterations al such promises which do not '..volvo changing thesire at or mooing buildings or other structures:
faj resulting from the selling, serving or giving of any alcoholic beverage (i) inviolation of any statute, ordinance or reguiation, (il) fu a mine% (ii) to aperson under the influence al alcohol or (iv) which ono See or contributes tothe inioxiconor at any person, it the named Moored is a person orerror:On:ion engaged in the business of manufacturing, distributing, sellingCr servinn alcoholic beverages or. if not so engaged. is an owner or lessor ofPfelfliS0'=; use far such pooposos boil only port (i) 01 this exclusion (hi (3)applies when Into nomad 10011100 is such an owner or fusser;
:41 duo to war, whether or not deciarod, civil war, insurrection, rebellion or re:m-oo:on, cr to any act Cf condition tncirieni In any of the lorepoing
I1:1 in bodily !Limo?

to trio named insured, airy ponnor Timm, any teoant or other personreoniany rat.Zino nr, the Inured promises or any (ono:lova' 01 oils' of Ifroforeooing tiro Woolly tojory arises out of anti in the coarse of employmenttoorewall:

I .r I .0 1:4;

PREMISES MEDICAL PAYMENTS
INSURANCE COVERAGE PART

General-:Automobile Liability Policy No.

I ADVANCE PREIEU111_

157
S_

Total Advance Premion $  15J_

to any ether tenant II the bodily Injury occurs on that part of the insuredpremises rented from tne named !floored or to any employee of such a tenant0 the bodily Injury occurs an the tenant's pan of the insured premises andarises oat al and is the Course of his emoinyrren1 for the tenant;
to any person while engaged in maintenance and repair of the Insuredpremises or alteration, demolition or new censlructlen at such premises:
to any person if any benefits for such bodily injury are payable or required lahe provided under any workmen's compensation, unemployment compen-sation nr diSahifily benefits law. or under any similar law;
to any person practicing, instructing or participating In any physical training.seal. athletic activity or contest unless a premium charge Is entered for sportantivities in the policy with respect to Premises Medical Payments Coverage;
to any rom. u aponsa hp services by the named Insured, any Lthployeethere it or sty person or ingarazafion under contract to the named insured toprovide such services.

i f. LIMITS OF LIATilL1TY

The limit of liability for Premises Medical Payments Coverage stated in thedoclaralions as aoonioabto to ',each person' is the limit of the company's liabilityto all inetficel expanse tar bodily injury to any one person as the resUtt of any oneaccident; but subject to the above provision respecting "each person'', the totalOate.fiily of the company under Premises Medical Payments Coverage far all medicalexpense to bodily injury to Iwo or mire persons as the result of any one accidentshah nol exceed the limit of iretlity stated in the declarations as anoficable to"each accident''.

When more than one med'nai payments soar rage afforded by the policy appliesto the toss., the company sho,1 not be liable rozie than the amount of the highes1opplicatite limit ei

PriDDITIDUAL DEFINIT1074$

WOon used it reference to this insurance (loofa ing endorsements forming apart of the poky):

"littered premises" moans of pretenses owned by, or ranted So the musedthsured with respect to which the named Insure,' is afforded Leverage forbodily injury liability under this policy, and inclu ts the ways immediatelyadjoining on land;
"medical expense" means expenses for necessary' medico!, sorgical, x-rayand dental services, including prosthetic devices, and nocessaiy ambulance,hospital, professional nursing and funeral services.

IV. POLICY PERIOD; TERRITORY

This insurance applies only I:, accidents aien occur Ch", g the policy pettedwithin the United States of Ante/lea, territories or posse:sato, s, co Canada. ,

V. fri;DITIONAL CONDEMN

Medical Reports; Proof and Paymont of Clifon
As soon as prectieade the injured 'person or somrarre on his, behalf shalt glyitatothe company written prod of claim, under oath It required anti shall, after eachrequest from the company, execute authorization to triable the company to obtainmedical tenons and copies of records. The InjuiesLL'orSon shad submit to physicalexaminatinn by physicians selected ny the company when and as often as thecompany stay reasonably require. 1 he company may pay the it tired person or anyperson er organization fellnef1r1 l ie services and the payment shall redinx theamount p:iyati:o hereunder for such injury. Payment hereunder shall not constitutean admission of liability ol any person or, except hereunder, of the company.
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SOUTH CAROLINA /".MENDATORY ENDORSEMENT(Inlam' and Seacoast Territories)
The '.ol:owieg claim is added with respect to coverage under Special Multi-Peril Policy:

General Building Form
Special Building Form
Builders' Risk Completed Value FormSpecial Builders' Risk Completed Value Form.Condominium Genera! Building FoimCondominium Special Balding Form

MP 03 15 ,
(Ed. 04 80)

Valuation Clause
With respect to boss to buildings insured against the perils of fire and lightning, the insured and the insurer:(I) agree that the value of buildings descr;',ed in this policy is as Unheated in the schedule below, and(2) fix the amhunt ct ir,..,urance to he carried on the building', in accordance with the schedule below.

AGREED VALUE OF BUILDINGSInc No 1_ aldg. No.   1 $  8°3,0(10__ Loc. No.   Bldg. No. $ -Loc. N,J., 1 Bldg. No.   2 $ 5,000 Loc.  No   Bldg. No.  
No.-   Bldg. No. $ Lac. No • Bldg. No.

For Builders' Risk Completed Vali.m Form and Special le,ers' :tisk Completed Value Form the Agreed Value el Cuirdings reorer.:.mts the value whee
completed.

This Endorsement must he attached to Change Endorsement when issued after the Parry is writ3eri,

MP 03 35 (Ed. 04 X)
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IL 00 18
(Ed. 10 84)

AMENDATORY ENDORSEMENT
PREJUDGMENT INTEREST

The following is added to the Supplementary Payments provision in this policy:

The Company will pay, in addition to the applicable limit of liability, prejudgment interest awarded against the
insured on that part of the judgment the Company pays. If the Company makes an offer to pay the applicable limit
of its liability, the Company will not pay any prejudgment interest based on that period of time after the offer.

IL 00 18 10 84 Copyright, Insurance Services Office, Inc., 1984
Copyright, ISO Commercial Risk Services, Inc., 1984
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The Ah4chmo Clause need be completed only wt.ou any of theta: endorsements ate ;sued subsequent to preparation of the policy.

PENNSYLVANIA NATIONAL MUTUAL CASUALTY INSURANCE COMPANY
HARRISBURG, PENNSYLVANIA

Pokes Number 5500505 Expirino

Crolorsemont No. Effective ;Vent

.. . . .. . . .
ieiho40eileir:se;Itaev's

SPECIAL NAMED INSURED ENDORSEMENT

It is agreed that the person(s) or organizationisi named in the Declarations of this policy isfarel
as follows:

Covil Corp.,Inc. Covil RecidentaiI Insulation, Inc. CovilConst. Co., Inc.
(Dormant Corp.) Industrial. and Assoc. Inc. (Dormant Corp.) John Hamrick Link,-
Pres. James P. Covil-Vice Prea. Yvonne W. Wells-Corporato Sec. and Tree.
Charles McWhorter Assist. Corp. Sec.

It is further agreed that all named insureds are owned and controlled by the same financial interest

It is further agreed that the inclusion of more than one insured shall not operate to increaae
the limits of the Company's liability.

Form 70-53 (Rev. Alin?
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COINSURANCE C:, ..)NTRAC.1

REPLACENIENT COST COVERAGE ENDORSEMENT MP 04 20 '
frt. 01 83)T his endorsement applies only with respegt to the urernis'es de p ben in the following Schedule anal aifords insurance on d :eptacement cast oasis only Oil

t he properly described below.

SCHEDULE

location 01 Premises
tucation No. Building No.-̂•

1,3 1
1, 2

1
2, 2

Properly Centred on 2
Replacement Cost tiasis

(Specify Birildin: or
Personal Property of the Insured

or both)

Both

1. Replacement Cost Clause: (lie provisions of Section i of this policy auolicaVe to the property described as covered ore a replacement cast basis are
amended to substitute the tear. "replacement cost (without dePuction for depreciation)" for the term -'actual cast, value" wherever it appears in this
policy, and the Coinsurance Clause of this endorsement supersedes and replaces all ether Coinsurance Clauses otherwise applicable, seined in all
other respects to the provisions of this endorsement and of Section I of Vas policy.2. This policy does not cover the Endowing property no a replacement cost basis:(a) stack (raw. in process or finished) or merchandise, including, maliwals and sepplies in connection therewitip.(h) property of others-
(c) household furniture or residential contents;
(d) manuscripts.
in) paintings, etchings, pictures, tapestries, statuary, marbles, trrontes. antique furniture, rare boobs, antique silver, porcelains, rare glasSwgre

and brio.a-hroe, or other grtrclo5 of art, rarity Or antiquity,3 The Company shell not be !Wale under this endorsement fin any loss unless and until the damaged or destroyed property is actually repaired or replaced
b y the insured with duo diligence and dispatch.

a. Coinsurance Clouse: Puna Comptirry shalt not tic liable for a greater proportion of Boy toss or damage to the property coveted under this policy than the
limit of liotillny under this policy for such property bears to the amount produced by multiplying the coinsurance percentage applicable (specified in
this policy) by the total of (a) the replacement cost (without deduction for depreciation) of that part of said property which is specifically described
as covered on a replacement cost finis and (b) the actual cosh value of that part of said eroperly wnich is covered on an actual cash value basis at the
lime of loss.
I n the event that the aggregate claim lur any loss is both less than :;10,000 31.16 less than 5% of the limit of liability fcr all Contributing insurance
applicable to the properly involved at the fierce such lass occurs, no special inventory or appraisement of the endarnaged property shall be required,

provided that nothing herein shall be construed to waive application of the first paragraph e this crane.Ii insurance oiler Section 1 of this polio; is divided into separate limits of nobility, the foregoing shall apply separately In the property covered under

earth such limit of liebiltty.
The value cif properly covered under ExtonPinos tat Coveragti, and tine cool of the removal of debris. shall not be considered in the delernr nation of
actual cash Va(liE or replacement cost when applying the Coinsurance Chtuse.S. This Company's hammy for lost on a replacement cost basis. shall riot eaceed the smallish of the follow/fig amounts:(3) the amount of thin policy applicable to the damaged or destroyed property;i ii) the replacement Lost of the property or an part thereof identical with soco property on the same premises Bed :mantled for the seine occupancy

and use; or
(c) the amount actually and necessarily erpendod ite repairing or reeking said property or any part thereof,Ii. The insured may elect to make claim Limb, this policy in accordance with its provisions, disregarding this endorsement, accept that the foregoing
Coinsurance Clause shall apply; and the insured may make further claim for arty additional liability brought about by this erriorsement in accordance
with its provisions, provided the Company is notified in writing within 180 days eller toss of the insured's intent to make such further claim.

This Endorsement mast be attached to Chang,: Endorsement when issued after the Polity be *OmMP 04 20 1Et1 01 83)
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Pennsylvania
National
Insurance Companies
* A* btaaraet• CONPYIP1.3. • ,rstoo.. G.

DEDUCTIBLE ENDORSEMENT

FIRE ECE
Basis of Insurance $ Full Coverage Rate

.Credit for Deductible 
Sett 70-1 6Deductible Amount $.See. 71.)-16 Amount See

Rate for Deductilde In.Limit of Liability $ surance after Credit

See 7146 Soo 40-16 Sao 10-16

I. Each claim for loss or damage (separately occurring) shall be adjusted separately and from each such adjusted
claim the sum of the deductible specified above shalt be deducted. In the event of any recovery and/or salvage on
toss which has been or is being or is about to be paid hereunder, such recovery and/or salvage shall acara entirely
to the benefit of this Company under this policy until the sum paid by them has been made up.2. The deductible specified above shall apply separately to each:gia Occurrence
0 Location (Indicate one) except .. .. . ..0 Item

3, It is a condition of this policy that the deductible amount specified shall be solely at the risk of the insured, and shall
not he covered under any other policy of insurance, except as provided in Paragraph 4.4. No additional insurance shall be permitted unless permission is granted by the completion of the following:A. Permission is granted to carry additional insurance in the amount of $ applying to propertysituated at .

which shall be deemed to be concurrent insurance.
B, When additional concurrent insurance is carried in acccrdance with Item A of this paragraph, the deductible

amount specified herein shall apply to this policy, only to the extent of the pro rata proportion which ,his policy
bears to the total permitted insurance.

C. Additional insurance carried in accerdance with the foregoing shall be added to the sum set forth in this policy
as "Basis of Insurance" for the purpose of determining compliance with any coinsurance. contribution, average,
or distribution clause.

D. Additional insurance which is permitted by the terms of this endorsement shall not violate the conditions of
Paragraph 3, 'whether or not such additional insurance contains a deductible clause.E. When additional insurance is not disclosed and permission granted hereunder, the full amount of the deductible
shall apply to any losses apportioned to this policy.5. In consideration of the reduced rate(s) at which this insurance la written, this company shall in no event be liable

with respect to any one loss for an amount greater than its pro rata proportion of the sum set forth as "Limit of
Liability, or if more than one location be insured hereunder with a specific "Limit of Liability" applicable to each
locution, in no event shall this company be liable with respect to any location for an amount greater than its pro rata
proportion of the "Limit of Liability" applicable thereto.6. It is a condition of this policy that any coinsurance, contribution, average or distribution clause, which may be a
part hereof, shalt apply to the full vaiut of the property insured, without reduction for the amount of the deductible
specified herein, and that such deductible shall apply after any tienalcv has been assessed by the application of such
coinsurance, contribution, average or distribution clause. For the purpose of determining compliance with any such
coinsurance, contribution, average or distributien clause, the sum set forth as "Basis of Insurance" alutil be applied
to the full value of the property as aforesaid.
Attached to and forming part of Policy No.

of the 
.... ... . 

Dated , 19
(Mama of 111111.11anco Connolgart

resrm 70-627 tEd.15180)
Agent

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ay 08 6:29 P
M

 - R
IC

H
LA

N
D

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

4001226
- 478 -



Pennsylvania
National II
Insurance Companies

11...1 L•411,1•11/./ C>1.1.1IL•• •• 1 • ••.1

SUPPLEMENT TO DEDUCTIBLE ENDORSEMENT

1. The Lem] "Occurrence" as contained in the deductible endorsement of this policy, shall ',it held to mean a singleincident or event. When, however, the term "Occurrence" shall apply to loss or losses from windstorm If insuredhereunder, it shall he held to mean a period of 48 consecutive hours.

2. When at the election of the policyholder, the deductible amount is applied to each location, the term "Location"insofar as such property is insured hereunder, shall be held to mean:

A. each building, including contents thereof, to the extent they are Insured hereunder, or

t number of buildings including their contents, in a single group, and designated as a single location in this policyor in the application for insurance.

C. (if any other basis mutually agreed upon, indicate hereunder)

In the case of a policy written to cover more than one location subject to a deductible such locations will be designatedIn the policy.

3. The term "Item" shall be held to mean the individual descriptions of the property insured and designated by the terms"Items I", "Item 2", etc. on the form attached to this policy.

Alt other terms and conditions of the policy remain unchanged.

Attached to and forming pert of Policy No. 

of the    Dated  ,19 ---(Name Of Inourance Company)

FO7M 70-640

•

 Agent
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ex,e1;,/ Giese need ;;;;; cn,;1,r, vir %is en:Wee:emelt ie isr.ur0 •:u'..s.eetker.! is pre;atelrel at ne ezlIcy.j

l'EERISYLVANill NATiornt. MUTUAL CASUALTY INSURANCE COMPANY
ElArifilsauw3, PF„EtNSYLVANI:‘

Pc:;ey PiuelL'et

Enjor:rmer.:

E.: tin; 
Ixecea

Olente 
AWE

AMENDATORY ENDORSEMENT

Auterm.ez Revtscatz.thrg

Supplemental Scheduln - Deductible Endorsement

893,000

1,000

893,000

1");:r7nn7 100

Locntion ' 1

Basis of Insurancc

De-luctible ,mount

Limit of Liabl".t:!

Comnnny Participation

Location !J 1

---17,-2001-000

1.000 

1.200.,000

_.100Z

Basis of Insurance 5.4300

Deductible Amount 1,000

Limit of Liability 5,000

Company Participation 1002

Form 70-11..:

7.ze, 1 Bldg.

CreEi- To.
:eductible Amount

I:e7 1 Cents.

Credic for
Ded,-ctible Amount

Item rl 2 Bldg.

Credit for
Deductible Amount

161

16Z

15'Z
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(r,c Arum>, C i e need be runeirreð coli when ceis endarsfment ir, ilstzt0 tubleeuerl Ic ofepareiOn ai Cee ;Gare.)

PENNSYLVAPilA NATICAL MUTUAL. CASUALTY INSURMICE COMPANY
HARRISBuRG, PENNSYLVANIA

Nur=er E2ectree t:;:rin;

Enderse:nent

Lociltil)n

nasis of :nsuranc

Deauctibl smount

Limit of

Meer! AgeM

A.it,onteC RtpiesentaCkt

m.IENDATOn'Y ENDORSEMEUT

SupplerT:ntal nhedula - Dcductibla Endorsement

Cor.- -:r. _MW 

Location , 2

5a sis of Insurance

1>ductible Amount

Limit of L7l.ab:LIftY

Compcny Participation

42,000

1007i 

Location !I
2

Basis of Insurance. 1,oeo 
Deductible Amount 1,000 

L4,mit of Liability 131A99 

Company Participation  1002 

Ferm 70-1f

Item

Ite:r.

2 (conta.)
Credit for

Amount

Credit for
Deductible Amount

Item 4

Credit for
Deductible Amount
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LO PAYABLE

No. 520
AXA-P14.-s.

rum.= two)

It is stipulated that ;ay loss due the Insured under this policy shall be held payabie to-LitslatIAIMII Control .-"-----•-----Ccrrp•i.----30-2—ite-s-eartia nal 7..--Nortyrtft 01392ag—thzirinterest may appear, subject, nevertheless, to all conditions of the policy.

Not. It Ai  Ont.-11w ".tiorhInir" Portion mot bo torn oft if U., douse to attnobed bre tE4 p4147 4 4T21.44.Attached to and forming part of Policy No 513_511 2.11.31-1._  of the
 PA.,NAT .1t1.11.,CAR_INS... CO  • ,11/1.1..00‘11 01440A0T"

  ...Agency.Dal rti 
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Pennsylvania
National 111 Insurance Companies
Pennsyhunia National Mutual Casualty insurance Company
P.O. Boa 2361 • Harrisburg, PA 17105

(The Attaching Clause need be completed only when this endorsement

is issued subsequent to preparation of the policy.)

Policy Number Effective Expiring Issued to

Endorsement No. Effective Agent

Authorized Representative

TANNING BOOTHS OR SUNTANNING PROCEDURES EXCLUSION ENDORSEMENT

It is agreed that this policy does not apply to Bodily Injury, Property Damage or Personal Injury arising
out of the use of sunlamps, suntanning equipment, tanning booths or other similar equipment.

Form 70-1911 (Ed. 9/86)
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IL 09 28
(Ed. 05-86)

This endorsement forms a part of the policy to which attached, effective on the inception date of the policy unless otherwise stated herein.

(The following information is required only when this endorsement is issued subsequent to preparation of policy.)

Endorsement effective Policy No. Endorsement No.

Named Insured Countersigned by 

(Authorized Representative)

This endorsement modifies such insurance as is afforded by the provisions of the policy relating to the following:
BUSINESS OWNERS POLICY

COMPREHENSIVE GENERAL LIABILITY INSURANCE
CONTRACTUAL LIABILITY INSURANCE

MANUFACTURERS AND CONTRACTORS LIABILITY INSURANCE
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY INSURANCE
OWNERS, LANDLORDS AND TENANTS LIABILITY INSURANCE

SMP LIABILITY INSURANCE
STOREKEEPERS INSURANCE

POLLUTION EXCLUSION

It is agreed that the exclusion relating to the discharge, dispersal, release or escape of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals,
liquids or gases, waste materials, or other irritants, contaminants or pollutants is replaced by the following:

(1) to bodily injury or property damage arising out of the actual, alleged or threatened discharge, dispersal, release or escape of
pollutants:

(a) at or from premises owned, rented or occupied by the named insured;

(b) at or from any site or location used by or for the named insured or others for the handling, storage, disposal, processing or
treatment of waste;

(c) which are at any time transported, handled, stored, treated, disposed of or processed as waste by or for the named insured or
any person or organization for whom the named insured may be legally responsible; or

(d) at or from any site or location on which the named insured or any contractors or subcontractors working directly or indirectly on
behalf of the named insured are performing operations:

(i) if the pollutants are brought on or to the site or location in connection with such operations; or

(ii) if the operations are to test for, monitor, clean up, remove, contain, treat, detoxify or neutralize the pollutants.

(2) to any loss, cost or expense arising out of any governmental direction or request that the named insured test for, monitor, clean up,
remove, contain, treat, detoxify or neutralize pollutants.

Pollutants means any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals
and waste. Waste includes materials to be recycled, reconditioned or reclaimed.

Subparagraphs (a) and (d) (i) of paragraph (1) of this exclusion do not apply to bodily injury or property damage caused by heat, smoke or fumes
from a hostile fire. As used in this exclusion, a hostile fire means one which becomes uncontrollable or breaks out from where it was intended to
be.

IL 09 28 05 86 Copyright, Insurance Services Office, Inc., 1986
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(g). GL 01 04
(Ed. 07 66)

This endorsement forms a part of the policy to which attached, effective on the inception date of the policy unless otherwise stated herein.

(The following information is required only when this endorsement is issued subsequent to preparation of policy.)

Policy No. Endorsement No.Endorsement effective

Named Insured

Countersigned by  
(Authorized Representative)

This endorsement modifies such insurance as is afforded by the provisions of the policy relating to the following:

COMPREHENSIVE GENERAL LIABILITY INSURANCE
DRUGGISTS LIABILITY INSURANCE

MANUFACTURERS AND CONTRACTORS LIABILITY INSURANCE
OWNERS, LANDLORDS AND TENANTS LIABILITY INSURANCE

STOREKEEPERS INSURANCE
COMPLETED OPERATIONS AND PRODUCTS LIABILITY INSURANCE

CONTRACTUAL LIABILITY INSURANCE
PREMISES MEDICAL PAYMENTS INSURANCE

GARAGE INSURANCE

AMENDMENT OF "ALCOHOLIC BEVERAGE" EXCLUSION—SOUTH CAROLINA

It is agreed that that part of the alcoholic beverage exclusion which relates to the selling, serving or giving of any alcoholic beverage (a) to a person under
the influence of alcohol or (b) which causes or contributes to the intoxication of any person, is deleted.

GL 01 04 07 66
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GL 99 18
(Ed. 03 83)

This endorsement forms a part of the policy to which attached, effective on the inception date of the policy unless otherwise stated herein.

(The following information is required only when this endorsement is issued suhsequent to preparation of policy.)

Endorsement effective

Named Insured

Policy No. Endorsement No.

Countersigned by 
(Authorized Representative)

This endorsement modifies such insurance as is afforded by the provisions of the Policy relating to the following:

COMPREHENSIVE GENERAL LIABILITY INSURANCE
CONTRACTUAL LIABILITY INSURANCE

MANUFACTURERS AND CONTRACTORS LIABILITY INSURANCE
OWNERS, LANDLORDS AND TENANTS LIABILITY INSURANCE

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY INSURANCE

AMENDMENT OF DEFINITION—INCIDENTAL CONTRACT

It is agreed that the definition of incidental contract is amended to include any easement or license agreement in connection with vehicle or pedestrian
private railroad crossing at grade.

Instructions

The provisions of this endorsement may be incorporated into General Liability policies.

GL 99 18 03 83 Copyright, Insurance Services Office, 1984
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GL 00 32
(Ed. 4-84)

This endorsement forms a part of the policy to which attached, effective on the inception date of the policy unless otherwise stated herein.

(The following information is required only when this endorsement is issued subsequent to preparation of policy.)

Endorsement effective Policy No. Endorsement No.

Named Insured

Additional Premium $ Countersigned by  
(Authorized Representative)

This endorsement modifies such insurance as is afforded by the provisions of the policy relating to the following:

COMPREHENSIVE GENERAL LIABILITY INSURANCE
MANUFACTURERS AND CONTRACTORS LIABILITY INSURANCE
OWNERS, LANDLORDS AND TENANTS LIABILITY INSURANCE
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY INSURANCE
STOREKEEPERS INSURANCE
SMP LIABILITY INSURANCE

Amendatory Endorsement

It is agreed that the exclusion relating to bodily injury to any employee of the insured is deleted and replaced by the following:

This insurance does not apply:

(i) to bodily injury to any employee of the insured arising out of and in the course of his employment by the insured for which the insured may be

held liable as an employer or in any other capacity;

(ii) to any obligation of the insured to indemnify or contribute with another because of damages arising out of the bodily injury; or

(iii) to bodily injury sustained by the spouse, child, parent, brother or sister of an employee of the insured as a consequence of bodily injury to

such employee arising out of and in the course of his employment by the insured;

This exclusion applies to all claims and suits by any person or organization for damages because of such bodily injury including damages for care

and loss of services.

This exclusion does not apply to liability assumed by the insured under an incidental contract.

GL 00 32 04 84
Copyright, Insurance Services Office, Inc., 1983
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p„,,,„ ILYA N I A

Airjr IONA I. . . .C1112=1 Caluz
z4

......cA ..-.......

IMPORTANT NOTICE -- PLEASE READ
 CAREFULLY

Please read the provisions of the Pollution Exclusion endorsement attached to

this policy. It replaces the Pollution 
Exclusion contained in the policy wording

.

This policy, with this Pollution Exclusion
 endorsement attached, does not provide

coverage for liability resulting from pollution which occurs either oradually or in
 a

sudden and accidental manner. Accordi
ngly, this endorsement represents a reduct

ion

in the coverage afforded under your previous policy, by eliminating coverage for

liability resulting from sudden and accide
ntal pollution.

If you have any-questions regarding this change, please 
contact ycur agent.

•

Farm 70-;5S.6 (Rev. 7195)
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GL 03 00
(Cd. 07.81)

This endorsement forms a part of the policy to which attached, effective on the inception dale of the policy unless otherwise stated herei,r(The following information is required only when this endorsement is issued subsequent to preparation of policy.)Endorsement effective Policy No. 
Endorsement No.Named insured

Cduntersigned by _ 
(Authoritert Representative)

-,yThis endorsement modifies such insurance as is afforded by the provisions of the policy relating to the following:
COMPREHENSIVE GENERAL LIABILITY INSURANCE

COMPLETED OPERATIONS AND PRODUCTS LIABILITY INSURANCE
MANUFACTURERS AND CONTRACTORS LIABILITY INSURANCE
OWNERS, LANDLORDS AND TENANTS LIABILITY INSURANCE

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY INSURANCE
SM? LIABILITY INSURANCE

DEDUCTIBLE LIABILITY INSURANCE

1

I t is agreed that:

The company's obligation trrKie the Bodily tangy Liability and Property Damage Liability Coverages to pay damages on behalf of the insured,applies only to the amount eamages in excPs: of ary deductible amounts stated in the schedule below as applicable to such coverages, andthe limit of Viability shown in this policy as hong 3pplivble to "each occurrence" for such coverages shall be reduced by the amount of suchdeductible, The limit of liability in this oulicy as "aggregate", if any, for such coverages shall not be reduced by the application of suchdeductible amount.
2. The deductible amounts stated in the schedule apply as lollows:

(a)

tbi

PER CLAIM BASIS--if the deductible is on a "per claim" basis, the deduclible amount applies under the Bodily Injury Liability or PropertyDamage Liabrlriy Coverage, respectively, to all damages because of bodily injury sustained by one person, or to all propel ly damage sustainedby one person or organization, as the result of any one occurrence.
PER OCCURRENCE BASES---if the deductible is on a "per occurrence" basis, the deductible amount applies under the Bodily Injury liabilityor Property Damage Liability Coverage, respectively, to all damages because of all bodily Injury or property damage as the result of anyone occurrence, regardless of the number of persons or organizations who sustain damages because of that occurrence.3. The terms of the policy, including those with respect to (a) the coeipzly's rights and duties with respect to the defense of suits and (b) theInsured's duties in the event of an occurrence apply irrespective of the application of the deductible amount.

4. The company may pay any part or all of the deductible amount to effect settlement of any claim or suit and, upon notification otthe actiontaken, the named insured shall promptly reimburse the company for such part of the deductible amount as has been paid by the company.

SCHEDULE

Coverage 
Amount and Basis of DeductibleBodily Injury Liability 
$ per claim
5 per occurrenceProperty Damage Liability 
$ per claim
$ 100. per occurrenceAPPLICATION OF ENDORSEMENT (Enter here any limitations on the application of this endorsement if nn limitation is entered, the deductibles applyto all loss however caused):—

GL 03 00 07 81
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DENICTIBLE ON IA, 11 OR HI 
MP 03 07(For use with SMP Comprehensive Crime Coverage Endorsement Form On/y) (Ed. D7 17)

it is agreed that, with respect to SMP Comprehensive Crime Coverage Endorsement Form, to which this endorsement is attached:1. The Company shall nut tie liable Linder Insuring Agreement IA an account of loss through acts or defaulti committed et any time, whelks.,
before or after this endorsement is effective. by arty Employee or in which such Employee is concerned or implicated. unless the amour: of such
loss, after deducting the net amount of all reimbursement and recovery, including any cash deposit taken by the Insured, obttipsai s, made by the
insured, other than Irma any bond or policy of insurance issued by a surety of insurance company and covering such foss. or by the Company onaccount thereof prior to payment by the Company of such loss shall be in excess of

Dollars ($ 250.and then far such exr s, only, but in no event for more than the amount of insurance carried under Insuring Agreement to on such loss.2. The Comps" shall not be liable under Insuring Agreement If on account of any loss, except to the extent such lop Is in excess ofDollars t$ 250. 1, with the insurance then applying to such excess only, subjectotherwise to the applicable limit of the Company's liability.
3. The Company shall not be liable under Insuring Agreement HI on account of sny loss, except to the extent such loss is in excess ofDollars a 250. 1, with the insurance then applying to such excess onty, noblestotherwise to the applicable limit of the Company's liability.
4. In no event shall the Company be liable under any Insuring Agreement• as modified by this endorsement, for more than the amount specifiedin the Table of Limits of Liability as applicable to such Insuring Agreement subject, however, to Section 11.5. Section 10 is deleted and the following inserted:

"Section 10. ft the Insured shall sustain any toss coveted by this endorsement to which a deductible amount applies and such toss exceedsthe applicable amount of insurance hereunder plus such Deducible Amount, the Insured shall be entitled to all recoveries made after paymentby the Company of loss covered by this endorsement (except from suretyship, insurance, reinsurance, security or indemnity taken by or for tirobenefit of the Coma* by whomsoever mane, tens the actual cost of effecting such recoveries, until reimbursertfor such excess loss; and anyremainder, or, if there be no such excess loss, any such recoveries shall be applied first in reimbursement of the Company and thereafter inreimbursement of the. Insured for that part of such lass within such Deductible Amount."6. The Insured within the time and in the manner prescribed in the said SMP Comprehensive Crime Coverage Endorsement, give theCompany nrtice of any loss of the kind covered by Insuring Agreement IA whether or not the Company is liable therefor or for any part thereof, andopen the request of the Company shall file with it a brief statement giving the particulars concerning such loss.

This Endorsement must be attached 1ti Change Endorsement when issued after the Policy Is written.MP 03 07 (Ed. 07 77)
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GL 21 04
(Ed. 07 66)

This endorsement forms a part of the policy to which attached, effective on the inception date of the policy unless otherwise stated herein.

(The following information is required only when this endorsement is issued subsequent to preparation of policy.)

Endorsement effective

Named Insured

Policy No. Endorsement No.

Countersigned by  
(Authorized Representative)

This endorsement modifies such insurance as is afforded by the provisions of the policy relating to the following

COMPREHENSIVE GENERAL LIABILITY INSURANCE
SMP LIABILITY INSURANCE

EXCLUSION

(Completed Operations Hazard and Products Hazard)

It is agreed that such insurance as is afforded by the Bodily Injury Liability Coverage and the Property Damage Liability Coverage does not apply
to bodily injury or property damage included within the Completed Operations Hazard or the Products Hazard.

GL 21 04 07 66

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ay 08 6:29 P
M

 - R
IC

H
LA

N
D

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

4001226
- 491 -



FORGERY DEDUCTIBLE ON V
(For tr'e with SMP Comprehensive Crime Coverage Endorsement Form Only)

MP 24 05
(Ed. 07 77)

1; s ,:erred that, with respect to SMP Comprehensive Crime Coverage Endorsement Form, to which this endorsement is attached:the Cenicany she no! he liable undar :nsuring Agreement Von accai ni of any bss through tor goy or alteration committed by any person or in which ouch
corker:1e'; whetlei such forgery or alteration involves one or more instruments. unless such loss shall exceed

Dollars is 250.h nary hut rowp.v..fit in; in.,rc than the amount of iii...uralre corned under Insuring Agreement V on such loss,2 the nr:ored shaft. within the brne and in the manner prescribed in the Policy, pee the Compay notice of any loss of the !rind covered by Insuring
Arement 1r v:IiPther or not the Cogipanyisi,'ahle rbnqelot or for any ozrt triereuf, arid upcii the request of the Company shall file with it a brief statement giving tne
paltiot13:11:ocrerning such loss.

This Endorstment must he attached to Change Endorsement when lswott c"er the Policy Is written.

NiP 24 05 (Ed. 07 77')
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ilt': CHANGE ENDORSEMENT

THIS ENDORSEMENT FORMS A PART OF THE POLICY NUMBERED BELOW: 

fNiy EtyliNT EFFECTIVE DATE IsLICY NUMBER TERM FROM3/67 ! 1 50 28 53 0 1 m ! 3/31/67 3, 
COMPANY "I 

L

INSURED'S NAME AND MAILING ADDRESS ' --I AliTHORIkED REPRESENTAINE'S NAME AND MAILING AN.

Cowll Carporatiou, Inc(See 70-53
PO 3:1;%57 13i34
erconvilla. SC 29602

Sam J Crain & Co

110DLICER CODE I  22 6720
POLICY CHANGES

Industrial b Admoc. Xse(Dor=mut Corp.) la dolatcd trom7orm 70-53

SPECIFY FORM NOS. AND EDITION DATES AFFECTED BY POLICY CHANGES:
1

SECTION I---PROPERTY COVERAGE

RATES i ------WEraiimi —LIMITS OF LIABILITY i...   ,_
Coverage . Loc. Bldg. 

Previcus 
!i_j AdelPrevious Nero.  Previous New NewDescription • No ' ;74 , 0 Return— _____ J. . t  :_ • I

i , $ $   __ : $ _ I S __i , $ 
1 . 
A $

! $ 

.$ I$ 

$

I $ 
...$ 

I $ 
1 

$ 

— COVERAGE

SMP Liability Insurance Form: , $ 1 $
Bodily !Mary and Property ea. Occurrence I ea, Occurrence
Damqe Liability $ i I

. .  4111're --.
ri;ombined Single Limit) Aqmgabl .
Premises Medical Payments • g sci SMP Liability Insurance 1
Form ea, Person  ea. Person
0 Medical Payments $

Coverage Part ea. Accident , ea. Accident

SECTION II---LIABILITY COVERAGE

LIMITS Of LIABILITY PREMIUMS
1

Previaus N.sed I Previous New

[3 Forms other than BODILY INJURY LIABILITY
SNIP Liability Insurance
Form i I I
Specify Coverage Part i NA. Occurrence ea, Occurrence

AggregateAggregate 
PROPERTY DAMAGE LIABILITY

ea. Occurrence ea. Occurrence

0 Revised Dual  Limits: I Aggregate Aggregate
INSTALLMENT PAYMENT PREMIUMS

4cpc. 13
Dates of subsequent installments, 2.

Previous
Installments

$
II payable in annual installments: 3. 
PREMIUM DUE AT EFFECTIVE DATE OF ENDORSEMENT; 
Total for remainder of policy term: 7/19/87gr

$

S

Add D Return
I  -

Additional 1 Return
Premlint  .Preminm

$

  :
I t

NIP 12 01 (Ed. 02 79)   _Agency, By  

Revised
Installments,

è, 
.1,4•Wan*r.
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CHANGE ENDORSEMENT
THIS ENDORSEMENT FORMS 4'  PART OF THE POLICY NUMBERED BELOW:
ENDORSEMENT [CFTC:17'4E DATE I 

POLICY_

4/24/87 515 03 91 36 8
i 66iiiAiTY P-81 

 _

• INSURED'S NAME AND MAILING ADDRESS

i Carolina Investment Group
' (See 70-53)

4701 Hedgemore Dr. Suite 104
! Charlotte, NC 28209

MP 12 01
(Ed. 02 79)

TERM  FROM TO
1  YRS 3/15187 1 3115188

AUTHORIZED REPRESENTATIVE'S NAME AND MAILING ADDRESS

Ben F Turner, Inc

il'RODUCER CODEI 2. 1-6128

POLICY CHANGES

Adding Form MP0127(4/86) to policy wigs no change in premium.

SPECIFY FORM NOS. AND EDITION DATES AFFECTED BY POLICY CHANGES:

Coverage Loc. i Bldg.
DescripSon No. No.

1 1

COVERAGE

Previous i

. Ls

FS

SECTION I-PROPERTY COVERAGE
LIMITS OF LIABILITY RATES

New Previous New i Previous

PREMIUMS

New

$ Is

rJpMi

D Return

S5    $

SECTION II—LIABILITY COVERAGE
LIMITS OF LIABILITY PREMIUMS

Previous

SMP Liability Insurance Form:
Bodily Injury and Property
Damage Liability
(Combined Single Limit)

Premises Medical Payments
SMP Liability Insurance
Form

U  Medical Payments
Coverage Part
Forms other than
SNIP Liability Insurance
Form
Specify Coverage Part

r—t Revised Dual Limits:

S
S

S

S

ea. Occurrence

Aggregate

S

ea. Person

--T 
.

Addl 3 Return
Nay Previous New 

. 

23. OCCUrraNce

A,/t regate

ea. Person
$

ea. Accident ea. Accident
BODILY IN) WY LIABILITY

S S
ea. Occurrence ea. Occurrence

S S
Aggregate Aggregate 

S

PROPERTY DAMAGE LIABILITY
$

ea, Occtrnrito ea. OreurrenceS

Aggregate Aggregate

INSIALLMENT PAYMENT PREMIUMS

I Previous
Doc C. 02 . Installments

Dates of subsequent Installments, 2.  I 5  
it payable in annual installments: 3. j S
PREMIUM DUE AT EFFECTIVE DATE OF ENDORSEMENT:   i $
Total for remainder of policy term: 7/29/872.r U__

S

S

S

$ 
S

MP 12 01 (Ed. 02 79)  —AgerCy, By 

COINSURANCE CONTRACT

$

S

$

Additional
Premium

S

S

S

Return
Premium

Revised
Installments
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SET TAR STOPS AT ARROWS

tie ̀,..ktv• 2982
CUSINESSOWNERS POLICY CHANGE ENDORSEMENT

THIS ENDORSEMENT FORMS A PART OF THE POLICY NUMBERED BELOW
oin:awe

/ 

DATE

154 /87 
COY 

PANYPEI

FROM TO
Policy Period

. 12 21 86 12 21 87
---• •

Nome Insured and Mailing Address

?,eacon Square Condominium Aonoc.

1036 East Ocean View Ave

;zorfolk, VA 23503

7/271 ?er

r' Standard Form
9sSpecial Form

BU 12 01
(Ed. 01 53)

POLICY NUMBER
25 02 11 71 7

REPRESENTATIVE: Agent or Broker and Office Address

CommerciL°.1

27 4132

POLICY CHANGES

Authorized Representative

Doc. #4, typed 6/18/37, effective 4/15/87 in corrected to 
show

adding, Lon 21im licu of Loc 1) at 1052-1050 D. Occamvi
ev Ave..

Norfolk. VA

POLICY AMOUNT AND PREMIUM ADJUSTMENT

Limits of Liability.__ . —

Coverage Previous New

Description Limit i Limit

I T

Premiums 

Previous 
- •
Previous New D Addl. Premium

Premium : Premium Return Premium

$ —

OPTIONAL COVERAGES

I fiTeToilOwing optional coverages are added under this policy when designated by an "X" in the box(es) shown I

Ade. Premium

Limits of Liability j El Return Premium

$5,000 each occurrence 1$

nelow.

El Employee Dishonesty

; Exterior Signs

Exterior Grade NM Glass
!._

Burglary and Robberyti •

D Boiler, Pressure Vessels and Air Conditioning Equipment

0 Other (Describe)

Doc. #5

8Z.1 12 01 (Ed. 01 53)

Included under Coverage A or Coverage B ;

Roler to Page 6 &
of the Standerd Form

Included under Coverage A or Coverage B

Total Additional or Return Premium
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"CHANGE ENDORSEMENt

%1$1/1k
THIS ENDORSEMENT FORMS A PART OF THE POLICY NUMBERED BELOW:

I ENDORSEMENT EFFECTIVE DATE POLICY NUMBER TERM — TENT

/9/87 515 50 28 53 8 1 yRs 3/31/87
COMPANY PA NAT MUT CAS INS CO

MP 12 01
(Ed. 02 79)

TO
3/31/88

I NSURED'S NAME AND MAILING ADDRESS AUTHORIZED REPRESENTATIVE'S NAME AND MAILING ADDRESS

tovil Corporatft,n, Inc. (See 70-53)

PO Box 1804
!Greenville, Sc 29602

• "RODUCER CODE I 22 6729

.11/11/87 LB # 0285 POLICY CHANGES

'eliver of Subrogation endorsement is added to the policy - See Form
 03-16 attached.

• SPECIFY FORM NOS. AND EDITION CATES AFFECTED BY POLICY CHANGES:

Coverage
Description

SECTION I—PROPERTY COVERAGE

I LIMITS OF LIABILITY

Lot. Bldg.
Previous New

No. No. I
- — • • •

5• $
;

t $

lb Ado
I Previous ; New
i . 

Previous New
0 Return

I i 5 

i 
; $   S 

 t SS
$ S I

_—____ ._

SECTION II—LIABILITY COVERAGE

COVERAGE LIMITS OF LIABILITY

SMP Liabitity Insurance Furor: S
Bodily Injury and Property
Damage Liability
(Combined Single Limit)

Premises Medical Payments
SNIP Liability Insurance
Form

ri Medical Payments
Coverage Part

Forms other than
SMP Liability insurance
Form
Specify Coverage Part

Revised Dual Limits:....

Previous New Previous

ea. Occurrence

Aggregate

S
ea. Occurrence

  Aggregate

S , $

S
ea Person

ea. Accident ea. Accident

BODILY INJURY LIABILITY

Sam J Crain & Co., Inc.

1 --RATES PREMIUMS. .

ea. Person

S $

$ 
ea, 0c,.•-rrence

I S 
ea. Occurrence

—
Aggro  .,L Aggrecate

PROPERTY DAMAGE LIABILITY
$

ea. Occurrence  ea. Occurrence
$

Aggregate . Aggregate 
_J

INSTALLMENT PAYMENT PREMIUMS

00C14 Previous Additional i Returnev

Dates ol. subsequent mstarnents, 2. I $      $ 
: 5 $

-
i l gayable, in annual instailroqrits: 

7. [ S S

PREMIUM DUE AT EFFECTIVE DATE OF ENDORSEMENT: $ $

Total for remainder 01 policy term: S - $ —

MP 12 01 (Ed. D2 79

PREMIUMS

New 
Add'I flRciurn

$

S

$

S

I
S

__Agency, By.

S S

Revised
InsIatIments Premium ; Premium Installments
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••••• 41.

ENNS YLVAAu

C t aATIONAL.t.ild  g0,

I 
INSURANCE COMPANY v

- 600 TERRY STREff, tfileRatIVRO. PeN1ISYLV4WIA

Waiver of Subrogation Endorsement 

It is agreed that with respect to such insurance as is afford by the policy for
Bodily Injury Liability and Property Damage Liability, condition 7, Subrogation,
is amsuded to read as follows:

7. Subrogation, In the event of any payment under this policy, the Company
shall be aubrogated to all the insured's rights of recovery thereof
against any person or organization except- Tvger Construction Co;
in connection with the insured's contract

The insured shall execute and deliver instruments and papers and do
whatever else is necessary to secure such rights. The Insured shall
do nothing after loss to prejudice such rights.

It is further agreed that the additional premium for this endorseuent is a minimum
charge and ;than be retained in full by the Company in the event of cancellation
or termination of this endorsement or the policy.

PENNSYLVANIA NATIONAL MUTUAL CASUALTY INSURANCE COMPANY
Harrisburg, Pennsylvania

515 50 28 53 8 3/31(87 3/31(88 Cavil Corporation* Inc. 
Po cy Nw.thef igin9 (hived $o3

xxx
LE:Woe...411*m' No.)

Farm 03-16b

9/9/87  Sam J Crain & Co..**  Inc., 22 6729

Aushoeisad R.prewantoPh.

sal•qt. H 11.4 {1.1.1•4•D t. 4.4, • .e...•nor n.1 • 710,,,TICII
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CHANGE ENDORSEMENT
THIS ENDORSEMENT FORMS _A PART OF THE POLICY NUMBERED BELOW:ENDORSEMENT EFFECTIVE DATE POLICY NUMBERL 31 1181  ___Li15_5924_5j 8II COMPANY PNI

I) INSURED'S NAME AND MAILING ADDRESS0„ovil Corp.
PO Box 1804
Greenville, SC 29602

1— _

MP 12 01
(Ed. 02 79)

TERM

1 YRS
FROM ; TO

3/31/87 43/31/88

AUTHORIZED REPRESENTATIVE'S NAME AND MAILING ADDRESS

Sam J Crain & Co.

'RODUCER CODE'.

POLICY CHANGES
  _6_729  

Adding Location 02 at 130 Peneloy Circle, Greenvillts, Greenville. 8
for 31,000 All Risk, 1000 Ded, 80Z Co-Insurance.Contents Coverage.

Breakdown
F -218
E 14
V 2

 A 1  3 7SPECIFY FORM NDS. AND EDITION DATES AFFECTED BY POLICY CHANGES:
- - —

C

SECTION I—PROPERTY COVERAGE
I LIMITS Of LIABILITY RATES PREMIUMSI'Coverage 11 Loc. Bldg. 1---- -----r- 

Description i Mn. No. 
Previous I New Previous New Previous New

B 72 1  nilS 321,000i
3 

i$

SECTION II—LIABILITY COVERAGE

1002

D!Adirt
[ Return

COVERAGE LIMITS OF LIABILITY PREMIUMS
Previous New Previous New Ej Ade $ ReturnSMP Liability Insurance Form:

Bodily Injury and Property
3

ea. Occurrence
$

ea, OccurrenceDamage Liability
(Combined Slagle Omit)

3
Aggregate

r,,
Aggregate

r$

ea. Person

$ $ $
Premises Medical Payments

3 SMP Liability Insurance
Term

3

ea, Person3 Medical Payments
qp_ej2211all 

3
 ea. Accident

S
ea. Accident

3 3 $
3 Forms other than BODILY INJURY LIABILITYSMP Liability Insurance

Form
Specify Coverage Part

3
ea. Occurrence

3
ea. Occurrence

3 3
AgFr-bgate Aggregate __ ..
PROPERTY DAMAGE LIABILITY3 3--- - ---. ---- ea. Occurrence ea. Occurrence 3 33 3--i Revised Dual Limits: Aggregate Aggregate

Doc  01 
Dates of subsequent installments, 2
1 payable in  annual installments: 3
PREMIUM  DUE AT EFFECTIVE DATE OF E
Total for remainder of policy term:

MP 12 01 (Ed. 02 79)

INSTALLMENT PAYMENT PREMIUMS
-----T Previous

Installments
Additional
Premium

Return
Premium

Rulsed
Installments

3 3 3 33 3 3 3iiDORSEMENT:3[31 /87 i 3 371. S
5/13/87ar L$ 37t. i

_Agency, By 1 

E D.
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ORIGINAL 030455
(Red)

,-rt-. SPECIAL MULTI-PERIL POLICY CONDITIONS AND DEFINITIONS Form UP 00 90
: v ' GENERAL CONDITIONS

The following Condition: apply to Section I and II eicept is otherwise indicated. Additional Conditions or modifications of the following Conditions may
appear in the specific coverage sections.
L Premium. Ml premiums for this policy shall be computed in accor- (. Subrogation.
fence with the Comoan s rules, rites, rat mg | Bjans. prem.ums and mm,- ,„, mm o( undef ̂  Com
mum premiums applicable to the insurance afforded herein. ^ „,,,„„„„ ,0 ,„ ,ne m$ured.s n|hts „, fecovery ^̂  |ny
If thts policy is issued tor a period in eicess of one year with a specified person or organization and the insured shall eiecute and deliver instru-
expiration date and a premium <s payable at eKh anniversary, such pre- menu and papers and do whatever else is necessary to secure such
mium shall be determined annually on the basis of the rates in effect at nghts. The insured shall do nothing after loss to prejudice such rights.
the anniversary 'date. (0) The Company shall not be bound to pay iny toss rf the insured his
K tkis policy is issued for I period without a specified opiration date, it unpaired any right of recovery for loss: however, it is agreed that
may be continued By payment of the required premium for the succeed- the insured may:
ing annual period. Sucb premium must be paid to the Company prior to (j) K respects property while on the premises of the insured.
each anniversary date: rf not so paid, this policy shall expire on the first re)Mse othefs in WA^ <rom |iaDjfity ior (0^ prior to loss, and
anniversary date that the said premium, has not been received by the ĵ t, re)MSe shall not affect the right of the insured to recover
Company. hereundtr. and
2. Tune of Inception. To the eitent that coverage in this policy replaces ,,, „ „«„•*< omn.rtv in tr»«it »r«wt t,,rh h,n< M i,rf,m-

3. Cancellation. This ponty may be cancelled by the named insured by
surrender thereof to the Company or any of its authorized agents or by 7. Inspection and Audit. The Company shall be permitted but not obli-
mailing to the Compare written notice stating when thereafter the cancel- gated tc inspect the nameC msured's property and operations at any
lation shall be effective. This policy may be cancelled by the Company time. Neither the Company's right to make inspections nor the making
by mailing to the namec insured at the mailing address shown in the Dec- thereof nor any report thereon shall constitute an undertaking on behalf
larations. written notice stating when not less than ten days thereafter of or for the benefit of the named insured or others to Determine or
such cancellation shai; &e effective. The mailing of notice as aforesaid shall warrant that sucn property or operations are safe or healthful or are in
be sufficient proof of noj*e. The lime ot surrender or the effective date and compliance with any law. rule or regulation.
hour of cancellation stated in the notice shall become the end of the policy Tne ComBany may oamine an(j audlt tt)e nmei injured.s books and
period. Delivery of sucr, written notice either by the named insured or by ,ecords „ any ,,me durmE ,he policy perjod and ̂ tMOK and within
the Company snail be eouivalent to mailing. thrM yo,s ,ner thg fjna| termination of this policy, as far as they relate
If the named insured cancels, the Company shall, upon demand and sur- to the subiec: matter of this insurance.
render of this policy, refund the excess of paid premium above the cus-
tomary short rates for the expired time. If the Company cancels, earned L Uberaliration Cause. In the event any filing is submitted to the in-
premium shall be comcirted pro rata. Premium adjustment may be made surance supervisory authorities on behalf of the Company, and:
either at the time cancellation is effected or as soon as practicable after - .... ,„. . lnnrou.d nr .rr.n..,4 hv .... ;„„„.,,. -„..,„„.;„
cancellation becomes effect,, but payment or tender of unearned pre- S'fewgt ".STffpoTic "mtc fŜ VfSK
mmm is not a condition o-- cancellation. |b inceptlOR. ana
Notice of aneellatior. adoresed _to the named imured anc Imailec I to the (b)!hf m ind(|d insurance (orms „,„ , ^
mailing address showr .r. the Declarations sfiai! be sufficient notice to would etenS or bfoaden ;his ,nsurance by endorse.nenl or Mb.
effect cancellation or ths policy. stitution of form, without addittonal premium:
4. Concealment or Fraud. This pohcy ,s void I if any insured^ has irten- the b(nefrt of such Htende!j or broadened lnsufan.6 „ , ,h
tionally concealed or n*-epresented .ny matenai fac. or circumstance t̂t* of the insured as thougn the endorsement or substitution of form
relating to this insurance. ^ had beer, made.
5. Assiinment. Assignment ot interest under this policy shall not bind
the Company until its consent is endorsed hereon. However, if the named 9. Insurance Under More Than One Coverage. Part or Endorsement. In
insured shall die this insurance shall apply: the event that more than one coverage, part or endorsement of this policy*

(b)to the person raving temporary custocy of the property of the 10. Waiver or Change of Provisions. The terms of thrs insurance shall not
named insured but only until the appointment and qualification of be waived, changes! or modified except by endorsement issued to form a
the legal representative. pan of this policy.

Porn UP 00 9C 07 77 Pa{t 1 of 6|\ rorm UP 00 9C 07 77 ri
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ORIGII :/., 030456
(Red)

CONDITIONS APPLICABLE TO SECTION I

i . i VMM hrrrtor* Sec-ion ' :t "us :cwv ippiie: an,, to loss pemcv Hm.r. sunect to »* io-tgom? jno m ywwn of1. relief rV'Od Ttrrrto. , set ion ... s.:° * ,llh;n s,. f8!1. jirK, ,.„ 8y -.„ .esult^ from nuclei- rtact.on or nuclear
jo P'»W'» ̂ "̂ V̂-e u"n!i« S*»t« ol Amenca me District o! Co- fio-ation or r3o,oic::ve eoMin.nii.cn >s insured a{a,nst by this pohcy,
'"rTbia'and Pue'to SicY '.5) Nuclei' C.ause 'Applicable only «n New York) Tms ppncy flc« not
I Driucti*,. Un,r.s otherwise prov.deo m the Delations coven™, =_= by ̂^ « -;£, ~

(I) The sum of JiOC shall be deductea from the amount of loss to ing from an insured peril under this policy.
property in my one occurrence. This aeduct.bie shall apply ^ ^^ ^elusion (Hot Applicable in New York), loss by nuclear

( 1 ) separately tc each building, including personal property reaction or nuclear radiation or radioactive contamination, all whether
therein: controlled or uncontrolled, or due to any act or condition incident toterein: ,
IK wnaratelv to personal property in each building if no coverage any of the foregoing .s not insured against by th.s policy, whether such
(2) separately J" '"̂"n p. buildine- and toss be direct or indirect, proi.mate or remote, or be in whole or inrs proved on the conta-nmg building, anfl ^̂  ^ Mn|f|tutB| ,, of ̂ ^ by |ny „ ,„, in-
(3) separately to personal property in the open unciuomg wiimn ^^ lsamst Dy ,hl$ po|icy. and nuciMr reaction or nuclear radiation
vehicles). or radioactive contamination, all whether controlled or uncontrolled.

IM Th. Meretate amount of this deductible in any one occurrence rs not "explosion" or "smoke". This clause applies to all perils
(£ iLn. .««d II 000 "K"™" »«amst hereunder except the peril of fire, which is otherwiseshall not exceed ii.mu. « claujg Jbove

•» Cninuirance Clause. The Company shall not be liable tor a greater »
Lportion of any loss to property covered than the limit of liability , ^v lwurance
under this policy for such property bears to the »̂ n! ĵ df J *£ J . (a) „ lt ,he time 0, lc« there is other msurance wntten ,n !he nametiplying the actual cash value of :uch proper « the time of the loss by i .^ ̂ ^ ^ ̂  ^ ^ cmMtom 1|ld Drovisions
the coinsurance percenraje stated in the ue.iaranons. js eonUine(J ,n ,h)5 po|icy herem refer,e(j to as Contnbutmt Insur-
in the event that the abnegate claim for any loss is both less than J10.000 ,nce lhe company shall be liable for no greater proportion of any loss
and IKS than 5% of the limit of liability for all contributing insurance ,ten the |lfm, 0, |,abl|lty unoer this policy bears to the whole amount
loolicable to the property involved al the time such loss occurs, no special of insurance covering such loss.
.nVentory or ippmsment of tt*""*'"*̂  l̂ ,̂̂!"' Zhon (b) If at the t,me of loss there is other msurance other than that «providing that noth.ng here.n shall be construefi to waive the application flescribed n (a) above, the Company shall not it 'aDie lor any loss
of the first paragraph o: this clause. hereunder until.b t
«J»r eieh'sucn limit o' liability. (2) then for only such amount as may eiceed the amount due from
T JL. Th,s prtcr covers loss by removal of the property covered such o.he, msurance. whether coHect.b.e or not

tter A Loss- ln "" of to the named
(agive .mmediate'wnrten not.ce of such ,oss to the Company:

Hi Ĥ nf̂ 'ofoĴ cSvê d S maPyebeSeocas.oned'by loss by any ' (b) protect the building and personal property from further damage.
o ?h, oeri s msS STSmst .n this pol-ey The total amount recoverable make reasonable temporary repays reou.rto to protect the property.
Snder this policy for 6c!h loss to property anc debris removal eipense and keep an accurate record of repa.r eipenditu'es.
shall not esceec1 the lur,!t of liability applying to the property. Cost of re- (c) prepafe an ,n¥€ntory Of damaged personal propery showing in de-
•noval of debris shall not be considered m the determination o! actual casn U|| quantltyi Mx,wmn. actual cash value and amount of loss Attach
•/aiue when applying the Coinsurance Clause. to the inventory al! bills, receipts and related documents that sub-
E War Ris* And Gwnmerrtal Action Eiclusion. This policy under Sec- stantiate the figures in the inventory.
tion I shall not apply ts loss caused, directly or indirectly, by or due to any (d) eihibit the 'emains of the damages sroperty as often as may be
act or condition incident to the following: reasonably recuireo by the Company anc submit to examination un-

(a) hostile or wariine action m time of peace or war. including action der oath:
in hmoerirw, comoatmg or defending against an actual, impending or (e) submit to the Company within 60 nays after reouestea a signed,

. onected attack <r> ay any goverpmem or sovereign power (de |ure or Jworn statgment 0; |OSS that Mts forth to the Best of the named in-
de facto), or by any authority maintaining or using mil. ary. naval or rf. knowjedge and te!ie!
,ir fm«i: or ( i) sv military, naval or air forces: or (in) by an agent
of an stch gover^nent. power, authority or forces. ,t being under- (1 ) the t.me anc cause of loss:
stood that any dtsctwrge. explosion or use of any weapon of war em- (2) interest of the insured ano ail others >n the property involved
novint nuclear ftsson or fusion shall be conclusively presumed to ana all encumbrances on the property.
Se SUCK a hostue 3r warlike action ov such a government, power.

iurre^,on »S«lion. re«o.ut,on. «».. war. usurped power, or f.fr8"??.'" ""£ °' ̂"̂  * *' S'CD"> *""* "* '**
: action taken by governmental authority in hmaenng. combating or of the poncy.

defending against SUM an occurrence; seizure or destruction unoer (5) specifications of ar.v damageo building anc Ktarlec estimates
Quarantine or cutw/s regulations, confiscation by orfler of any gov- (o, reDai, cf !he asmace.

! ernment or public authority, or TISKS of contraband or illegal trans- .^ ^^^ o( ^^ ^^^ yto^ 3KCr)M!; ,n (c,
5 portation or traoe. above:

7. Nuclear Dause And Nuclear Exclusion. (f} ̂ f no,|K flf ̂ ^ >OK .0 (fte ..,.,.,., 30I1.S ̂,(,0,.̂  ;; ioss,« due
(a)Nuclea' Clause iNot Aooiicatiie >r, Ne* vork). The word "fire" in to a vioiaticr. 01 la*
.H, rmri.'n-inr ir»nfle3 to ano aoes not embrace nuclear reaction or .

5 ,., n a"o- ĉ :;aĉ oa£'.« contam.nat.or, all wnether controilea 10. Appraisal. If :ne rar-.ec .nsureo ana tr-e -.ompanv -a,: tc agree :n the
" U?rn,fi ar-Toss sinu 'ear 'ucticn or nuclear rao.at.on or anoum o: the ion. «.ir.e- can oerr.ano \W. me amour: y :css se set by

"^" - ra- Jtrn wt mtendlo to be anc ,s no; insured aopra.sai If «ther pat. make, a «r:f.er. oej.a.c Jor aspraisa- HCR shal
« hv •& oiw-f wM-'er sucr, loss be ouect or -no.rect. proii- select a cornoetert ir.C5=enoen; aorra'ser taon snau nctrf. :«e other o

«-* or rwo« o-*3e m «nc.e or ,n part causec 5». contribute to. the selenec a;pra,sef s ,dent<tr w.tn-r. twentj -M- savs ot the rec-ipt of
™]£S*J«t"ywMuw*™™W™»tto* thewnf.ence-r.anc

Fom, MP 00 90 07 77 200326 "*?"'
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ORIGINAL 030457
(Red)

The two appraisers sfta select a cones-it, imoaniai umpire it the ID It. Prottctivt Safeguards, it <s a condition of tnis insurance that the in
prusers are una&ie tc «TK uoon an umpire within ntteer d$) days the sured Shail maintain so 'a as is with'n his control sucn protective sate- <
name: insured or the Ccmpany may petition a ludge of i Court of Hecord guards as are set forth cy endorsement hereto
,n The state -her- the -ns-red premises * located to seiec: an umpire f J|(ur( ,, „,,,„„,„ ̂  ^̂  „,„„„„, shll, ̂ ^ ,„„ ,n$ur.
The appraisers shall the- set the amount of the loss. If the appraisers sub- *nce only as respects the location or situation affected for the time of such
mil a written report o* an agreement to the Company, the amount agreed discontinuance.
upon shall be the amxt: sf the loss If the appraised fail to agree within 19 Mort|,|t Clauie-AppliMble Only To Building*. This clause is effec-
a reasonable time the, shall submit their differences to the umpire Writ- (lve ,, , mortgagee is named in the Declarations. The word "mortgagee"
ten ajreement signed by any two o! these three shall set the amount of loss. ,ncludes "lfustet Loa ,„ 6uildmgs sniM ̂  ply,ole to the Mmrt*J;ort.
Each appraiser shall be paid by the party selecting that appraiser Other gigee as interest may appear, under all present or future mortgages on the
eipenses of the appraw and compensation of the umpire shall be paid buildings described m the Declarations in order of precedence of mort-
equally by the named insured and the Company. fages on them.
11. Company Options, it the Company gives notice within thirty (30) As it applies to the interest of any mortgagee designated in the Declarations.
days after it has received a signed, sworn statement of loss, it shall have this insurance shall not be affected by any of the following-
the option to take a|i or any part of the property damaged at an agreed (a) any act or neglect of the mortgagor or owner of the described
value, or to repair, rebuic or replace it with equivalent property. buildings:
12. toandonment « Puptrty. The Company need not accept any prop- (b)any f0reciosure or other proceedings or notice of sale relating to-
erry abandoned by an insured. the property:
13. Payment Of Lm. The Company will pay all adiusted claims within <e) an^ thange ,„ ,he tjtle Of 8WBtrshlp of the proptrty;
thirty (30) days after presentation and acceptance of the proof of loss. •' . ._.. . __. . (d) occupancy of the premises for purposes more hazardous than
M. Privilege To Adjust Wfth Owner. vt ptrmjtted by this policy;

(a) Fjcept as provided in (b) beiow or unless another payee is SPKI- provided. that jn cue ,ne mortgago, or owner shall neglect to pay any pre-
fically named in trie policy, loss, if any. shall be adiusted with and mm due under lhis po|,t lhe mortgagw shai, on itmtni pl th; pre.
payable to the namec insured. mium
(b) In the event dair is made for damage to property of others held The mortgagee shall notify the Company of any change of ownership or
by the insured, the njht to ad|ust such loss or damage with the owner occupancy or increase of hazard which snail come to the knowledge of the
or owners of the praoerty .s reserved to the Company and the receipt mortgagee Unless permitted by this policy, such change of ownership or
of payment by such owner or owners m satisfaction thereof shall be occupancy or increase of hazard shall be noted on the policy and the
in full satisfaction c- any claim of the .nsured tor wh.ch such pay- mor1gagee shall on demand pay the sremiurr. for the increased hanro for
ment has been made the term it existed under this policy. If such premium is not paid, this
!f legal proceedings be taken to enforce a claim against the insured as policy shall be null and void.
respects any such «3S or damage, the Company reserves the right at Tne Company reserves the right to cancel this policy at any time as pro-
its option without erpense to the insured to conduct and control Vlded 3y ,„ {erms lf „ aBee,lfd ,nis pfl|ic st)1|, tort|flut ,„ ( rce { th
the defense on beha.- of and in the name of the insured No action of heflefjt only of tne mortjjgtt for ten days'after notice ,0 the „
the Company in sues regard shall increase the Lability o) the Company 0( sucn ancgnat.on Jnd sta(1 lhen celse The Company shall
under this policy. «o: increase the limits of liability specified m the rign, to cancei this agreement on ten days notice I

l £ . N o suit shall H brought on this po.c, un,e, the.nsured has .
comolied with all the poĉ r provisions and has commenced the suit within tj,ere<or Hisled ,ne cornpany Sh,n. to the eitent of such payment, be
one year after the loss occurs. thereupon legally subrogated to all the rights of the mortgagee to whom
16. Permits And Use. Except as otherwise provided, permission is granted: such payment shall have been made, under the mortgage debt. In lieu of

/ i , «,ir. ,i».«t.,~< an/- ,.n»,rt- ^'^ such subr°8ation- tnt Company may. at its option, pay to the(a) to make aiterat.rc anc repairs. mortga?ee the whole principal due or to grow due on the mortgage, with
(b) m the event o* .ass hereunder. tc mane reasonaole repairs, tern- interest accrued and shall thereupon receive a full assignment ano trans-
porary or permzners. provided such repairs are confined solely to the fer of the mortgage and of all such other securities. However, no subroga-
protection of the prcserty from further damage, jno provided further tion shall impair the right of the mortgagee to recover the full amount of
that the insured stsli Keep an accurate record of such repair e>- said mortgagee's claim.
penditures. The cost ̂ ^ ^" «»'« ̂ Ĵ̂ ""?'? '°J ?atm, 20. Recoveries. In the event the Company has made 3 pavment for lossa<e by any peril inared against shall be ,nc too* «. o ete m .ning the unaer ,„, h ,na , „,„„„„,„, recov^ is nade of the lost or d
amount of loss hinder, Nothing herein con amed is intended o „ ,„, ^ ta|| ̂  ^ „ f™ by ihe ̂ ^ ** ̂  *< ̂  ™ °f
protect the property from further damage.

17 VKancy, Unoccapaocr ami Increase of Hai3rd. 0*"' ̂  *™ **""**

is vacant bevcno 2 penoo or siity consecutive aays Vacant or
"Vacancy" means ccntammg no contents penainmg to operanorrs 23. No Control. This insurance snail not be prejudiced
or activities custorra-y tc occupancy of the building, but a building (a) fcy any Ki Q, .̂ ^ of tfte cwner of any bu||(Ji |} th( |
m process of consirjiion shail not be deemed vacant ts no, {he owner thereo( or by any ad or neg|ec, of any

(other ihan the insured) of any building wnen such act or neglect of
rh) Permission is grjrted for unoccupancy. the owner or occupant is not within the control of the insured, or

(t)by failure of the insured to comply with any warranty or cond:-
(c) Unless otherwise provided in writing added hereto this Ccmcanv tion contained m any endorsement attached to this policy with re-
shall not be liaoie 'or loss occurring wmie the hazard is increased garc tc any portion of the premises over wnicn the insured has no
by any means witter- :ne control or knowledge OT :ne insured. conuo:
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1
1
9

ORIGINAL 030456
(Red)

CONDITIONS APPLICABLE TO SECTION II

, Supplementary Paints. The Compan, w,,i pa, * addition ,o ,he ™ff
applicable limit ct iuw-.> ^ services »no the payment shall reduce the »mount payable hweunder for
, Hi all expenses .nev̂ red b> the Company. all costs taied agams. the $uch |(1| p,yment he,eunoer shall not constitute an admission of lia-

injured m my art cetenaed by the Company and all intern : on the of ^^ flr ̂ ^ nereum)r o( the company.
2WZSî WiSS rUCS"u£i-y«J «. **»« *—— n̂y. No act-on shall i,e agains, the Compan, , ...the ludgment anc: Setore in "wan _M . y condition precedent thereto, there shall have been full Com-

. posited .» »»rt WK ; P* «* '5*'u'*Brit "l"cl1 ows Betw P|,ance with all of tta terms of th.s policy, nor until the .mount of thel,m.t of the Company s lability thereon. ĵ ^ ^ ,„ pjy |||||( „,„, Detn {inally WtrmiBed wthet by
i (b) premiums on woeil bonds required in any such suit, prem urns iua-.meBt mini the insured alter actual trial or by written agreement of

on bonds to release jttachments in any such suit for an amount not ^ .^^ {hf amnM M ,h( ̂ ^
I tTffitoSi SSrt tte to 3*Swi of »c $3* or tX Any person or organization or the tapl representative thereof who tacost of bail bonds rwju [«.01 "* '"7™, Beau« o » judgment or written ajreement shall thereifter be entiUed

":«.« not"* «c£ S» S b". bond be Com any shll have to recove, under this poncy to the titent of th, insurance afforded by this
applies. "?'BtJ.*̂ |~̂ f*"nj°yin;«eh Bonds pohcy. No person or organization shall have any right under this policy tono obligation to ton tor or furnish any sucn Donos. jom ,'he j^^ K t party ifl any aetlo(1 a8ainst the inured to determine

i (c)eiDenses .ncurr*! by the insured for first aid to others at the t(|( jmure(rj ll|Dlllty nar sh,,, thf comply be tmpleaded by the insured
I time of an accident «or bodily injury to which this policy applies. or h|J |ep, rwresemitlve. Bankruptcy or insolvency of the insured or of
• (d) reasonable ewses incurred by the insured at the Company's the insured's estste shall not relieve the Company of any of its obligations

request in assisting the Company 1.1 the investigation or defense of hereunaer.
any claim or suit including actual loss of earnings not to exceed JZb ? Whef ,Bsuranee Tne insurance afforded by this policy is primary in-

S p e r day suranct. eicect when stated to apply m excess of or contingent upon the
2 Premium Premiurr- designated in this pol'cy as "advance premium" absence of other insurance. When this insurance is primary and the in-
« 2 deoosit premiurr onty which shall be credited to the amount of the sured has other insurance which is stated to be applicable to the loss on
nrned oremium due * the end of the policy period At the close of each an Meess or contingent basis, the amount of the Company's liability under

i period (or part therer terminating *ith the end of the policy period) this policy snali not Be reduced by the existence of such other insurance.
i designated in the Declarations as the audit period the earned premium Wj)en bo,h ^K ,nSurance and other insurance apply to the loss on the
i shal* be computed for ach period and. upon notice thereat to tne nameo Mmf basis whe]f.er OMmary MCess or cow,nEent. the Company shall

insured snail become 3ce and payable. If the total earned premium ior no( ̂  has(e ynflet ,h,s po||Cy )or a a(e, r,rorjoni0n 0[ the loss than that
the policy period is lesi than the premium previously pairx ^e Company s.ated m t(,{ 3DDllCaole :5mriBull0n provision Below:
shall return to the naiwd insured the unearned port.on paid ty the named ^ Contribuiion by Equal Shares. „ a(l of such other valid and collect-
insured. ,bie insurance provides for contribution by equal shares, the Company
The named insured star maintain records of such information as is news- shg|, no; ̂  ,.ao|f| for , ater prooortlon of SUch loss than would be
sary for premium comsctation and shall send copies of such records to payabie ,f MCfl |nsurer comnbutes an MU3| share until the share of

• the Company at the ere of the policy pence and st such times during tne Mch iflsufer ?Qua,s ;he )owest app|icab|e jjmjt Of |iab,|,ty unaer any
policy period as the Consany may direct. one D0l.cy or th£ ;un am0unt of the loss is paid, and with respect to
3 Financial Responsibility Laws. When this policy is certified as proof » any amount of loss not so said the remaining insurers then continue
o< 'inancial response, tr for the future under the provisions of any motor to contribute eoual shares of the remaining amount of the loss until
vehicle financial resoc-sibiliry law. such insurance as :s afforded by this act, such insurer has paid .'.s Ismit in full or the full amount of the

I " c h c v for bodily injury liability or for property damaje liability shall com- i05S ,< paid.
Piy with the provisions B; such law to the extent of the coverage and limits (b) ContTibution by Limjts. u an> of such other insurance does not
of lability requires by such law The insured agrees to reimburse the Com- gf (or C.rtrl0ij:icn by Mua| 3hare£ the Company snail not be
pany for any payment ̂ .»oe by the Company wnich it would not have been !iab|£ ;or a ajef ..ropori,on of 5uch |OSS than the applicable limit
obligated to" mane unce- the terms of this poncy except for the agreemen, flj hac.;i.v urce. ,n,, pol!Cy )or su,., |OSS oears to the tots! applicable

I contained m this pararzsh- limit o! liability of al1 valid ano collectible insurance against such loss.
I i. tnsured's Duties in the Event of Occurrence. Claim or Suit. g Anmjj( nu,tlJ(t K !n,s pc|lcy ,s issued for a period m eicess of

(a) In 'he event o? tr. occurrence, written notice containing particulars one year 3^ \m,i of the Comoany's liability stated in this policy as "ag-
sufficie'n- to ideTtr> the insured and also reasonably ootainable in- gregate" snzn aooiv separately to each consecutive annual period.

:. formation with resc-ct to the time, place and circumstances thereof , N fe & ^
j >nn th» nam<>5 anc asdresses o the injured and of available witnesses
•' than be 1,«n Sv * foHhe insured to the Company or any of its I. This ocncy aoes not apply.

authorized agents' es. soon as practicable. (a) Uncer any Lability Coverage. !c bodily injury or property damage
i (b) I! claim is maoe =r suit is brought against the insured, the insured ;1 , „,.;•. respec: to whicn an insured under this policy is also an

.hail immeciateiy ":=rward to the Company every demand, nonce. insures unset = nuclear energy liability policy issues by Nuclear
summons or other -ocess received by mm or his representative. . £re-jv LiaD'iih insurance Association. Mutual Atomic Energy
.r'Xe'irtsured sra.' cooperate with the Company and. upon the Com- Laomty -Jnoerwnters or Nuclear Insurance Association of Canada.
™'m I « -^" a-=r m rr,aK,ng settlemems. m the conouc! =' suits o- wouie be jr. insures und.r any sucr; policy but for its termina-

S and "•> enTorc:nE 7-» right oi contribution or indemnity aga-nst any tin u:or exr-austion o: .is limit 01 liability; or
' M'sori or organizatton wno may be liaoie to the insured because of (2: resulting from the hazardous properties of nude* material

•niu'rv or danagt wth respect to which insurance is afioroed under an: /„t̂ . -esss:; to which (ii any person or organization is re-
ths aolrv anc th* insured shall attend hearings and tnais ano assist 2u.rec tc mamtair fmanciai jrotection pursuant tc the Atomic
m «ecunn- anc fv •% evidence anc obtaining the attendance of wit- [n{rgv AC; ;i !95i. or any iaw amenoatory thereof, or iin the

• nesse= "he insures snail not excecT at his own cost, voluntarily make insurec •«. « n»j this policy not beer issues would be. entities'
| .nv ..jyfner,; assi'TE any obligation or incur any expense other than ;c .riser n»\ trorr the Umtec States of America, or any agency

"or'ii-ST aid to othê . r. the time or accident th'rec:. unce' an-, agreement entered mio by the Uniteo States of
5 Med.cai Reports- Proot and Payment of Claim. As soon as practicable Aire-ica :r sn» igeno thereo- with anv person or organization
•t-f niu'ed person c- scmeone on his ber.aif snai! give tc the Comcam îl'r.ce' anv Wee;::; Psvrr.errts Coverage or unoer anv Supplemen-

i . .-re» croo? ot Ua«r jnoer oath if reouirK ano shail. after each re- I3rv 3avrne'':i rrc^ ;;on reiafnj '.c first aio. to expenses >ncurred
* *'.«• 'rnrr. the Corn;ar.. exec-jte authorization to er.acle 'fit Comcany „!;•• res;e:: :c ccc.'i iniury result, ng froir :he hazardous proo«rties

f- octa ' 'nie'diCS' •?-*"' ana copies of recorcs. The -niurec person snail c( nuciear material =nc ans.ng out 3f the speraiion or 3 nuclear fa-
suomit tc pnys'Ui «-• -nation by pnvsiciani selected by :« Comrjany cility:ySnv :--sc-;- orgsr,.zstio-

I

« r- ~~ ~ Pate < of 6Form MP CO 90 07 ./ - ~ ̂200928

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 M

ay 08 6:29 P
M

 - R
IC

H
LA

N
D

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

4001226
- 502 -



*J* "* dliinillon °'lie-rt»

ORIGIN;.: 030459
(Red)

j
tc:U"der any iia?"tti Coverage tc bodily iniurv or propely damage "watte" means any waste material (1) containing byproduct material
resulting frorr :ne huaraous properties of nuclear material. :f and (2) resulting from the operation by any person or organizati

.IMh. MCI..' «Kr»t i.) -s at any micle.r facility owned by.
or operates :, o- on DehaK ol. an insure* or (i.) has been d.s-
charged or disctrsed therefrom. "nuclear facility" means
(2) the nudear material is contained in spent fuel or waste at (a) any nuclear reactor.>ny, r̂ ŝ̂ ^̂ Lŝ ^̂ '̂ lrin5'5ortedord.scc5«ofbyoronbehalfolanif»ur«),or m£ ,„, BO|OM$ o( mmm Of plutomum
(3) the bodily <niury or property damage arises out of the furn- utilizing spent fuel, or (3) handling, processing or packaging wute,r&fei:st̂ ^
er?Llon,°hr U,T î T-251 XiXffRSESiwithm the Uiuiee S a es o America, ft n ̂ torieŝ  or POKess'ons premj$es whtr( Juch equipmen, or deice ;, ̂ ^ j,,̂
or Canada ths oe to on ( \) W^ orty to proptrty damage to o( or „„,,,„ mofe thjn 25 Jm5 o( onjum
such nude* faeBrty and any property thereat or |ny comoilatlon ,hereof of mort ,„„ 250 |r|ms „, Hf,nK|(n

As used in this exclusion 235.
"hazardous properties" include radioactive, tone or explosive prop- (d)any structure, basin, eiuvation. premises or place prepared
ernes; or used for the storage or disposal of waste,
"nucJear material" means source material, special nuclear material and includes the site on which any of the foregoing 's located, all
or byproduct material. operations conducted on such site and all premises used for such
"source material", "special nuclear material", and "byproduct ma- operations,
trial" have the meanings given them m the Atomic Energy Act of "nuclear reactor" means any apparatus designed or used to sustain
1954 or m any law a-.enflatory thereof: nuclear fission in a self-supporting chain reaction or to contain a
"spent fuel" means any fuel element or fuel component, solid or critical mass of fissionable matena!:
liquid, which has been used or exposed to radiation in a nuclear "property damage" includes all forms of radioactive contamination
reactor of property.

I
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I
'̂•V DEFINITIONS APPLICABLE TO SECTION II

ORIGINAL 030460
^
*

(Red)

i hi. i« fertmn li ot this oolicv fmclud- optfitions on o' Jdiictnt to 1 rjilroac, (3) undertaking to indemnify iWhen used m the erenow applicable to Section li ol this policy unciuo ;̂n,eiMllty reouirefl 6y ,nun,c,Mi oro.nance. eicept m connection with
.nf endorsements tonr..Rj i pan hereof) wk {M .he mumcip,hty (<) yfletrack agreement. or (5) ele«»lot mainte-
"automobile" mtins a und motor vemcle. triilir or sem.tra.ler des.gned Mncf nreemem.
(CK travel on public roa:s <«nciud.nj any machinery or apparatus a.tacneo .^^ ^^ ^ ^^ ^ orgimaiion qmlilymi »s an insured ir.
thereto), but does not. rsjade mobile equipment. ^ "Persons Insured' provision of the applicable insurance coverage,
"i»dilv injury" means :«dily miury. sickness or disuse sustained by my T|w ,„„„,,„ ,Horflefl app|,es separately to each insured against whom
piVson which occurs C.-.ng the policy period. includm| death at any time e|J|m js mjde „, Wlt IS Drcujht. except with respect to the limits of the
resulting therefrom: company's liability:

u taard" tneades "structural property damage" as defined MmoMe ̂ jô nt" means a i,nd vehicle (including any machinery or
and property <*"»«« lo •"» othef property " any tl(nJ . "* ipparatus attached thereto), whether or not self-propelled. (1) not sublet

âroctur* p-operty damage" means the collapse of or stoic- , , whic|e retistration. or (2) maintained for use exclusively on
ry tVan, V.-.:.ns or structure due to (1) trading of land a- own€d bŷ r rem-ed tfl ,he named insured, .nclud.nf the ways
borwi fB-ng, back-filling, tunneling, pile dnving. cofferdam immediately adjoining, or (3) designed for use principally off public roadŝ
eiisson wori. or (2) moving, shoring, underpinning, raising or Of (4) desi-ne(| 0, maintained for the sole purpose of affording mobility

of any tuning or structure or removal or rebuilding of any , Nu,pment 0( the following types terming an integral part ot or per-
'UBport there* The collapse harard does not include property „,£„,„ at,acnrt to ̂h yen.de: power cranes, shovels loaders. d.ggers

arising «.: of operations oerformed for the named insured a|K) 8ri|ls. mnutit matn (Other than She mii-m-transit type): graders.
ent eontrtsafs. or (2) included within the completed opera- follers ,„„ other rojd construction or repair equipment: air-

azar or the KKrround property damage hazard, or (3) for which comprKs0rs. pumps and generators, including spraying, welding and
laoiliry is assumed t» :•« insured under an incidental contract: building cleaning equipment: and geophysical exploration and well servic-
••eomDletri operation k«ard" includes bodily injury and property dam- ing equipment:
»r»ri<iir» out of op«:::ns or reliance upon a representation or warranty ..Mmt(j jnsurK|" means the person or organization named in Item 1. of the
maVe at any time wk -peci thereto, but only if the bodily injury or prop- aeclarat.ons of this policy:
«rt, damage occurs artr »ehn »^»« ̂̂ "Sfo M» »£- "named inwred'5 products" means goods or products manufactured, sdd.
doned and occurs a-r- -rorn premisi s owned by w , r«n̂ d to, ̂  hed ,„ handled or distributed by the nam«i insured or by-others trading under
î red. -Operations ̂--̂ ^̂ ^̂ Ŝ SAVMw!̂  »» name. Hicluding any conta.ner thereof (other than a vehicle), butconnection therewith ^rations shall be deemed completes ai ine earuei ^^ mwtft products" shall not .nclude a vending machine or any
of the following times property other than such container, renteo to or located ior use of others

<1) when all operat-cns to be performed by or on behalf of the named bu) ̂ 50J(J.
insured under the crmract have been completed. "occurrence" means an accident, including continuous or repeated o-
f?} when all operr-e-s to be performed by or on behalf of the named posufe t(J conlij{jons wh,ch results m bodily injury or property damage
insured at the site c The operations have been completed, or neither expected nor intended from the standoomt of the insured:
(3)wnen the pon:' of the work out of which the injury or damage -policy territory" means:K,as5:̂ tffsâ  «>i* ««*- **> « A~ its «OTtei« °f p°s'"Ksions- °r
operations for a pn̂ pa. as a part o. ̂ ^ or ' (2)"Ĵ lonll waters or alr SB3C, provided the bodily injury or

Operates which W'̂ lfŜ f̂̂ X̂ W property damage doe, no, occur m tha course of trave, or transport,-correction, repair or tz ^cement beuuse on ̂ r,y oe e.. o }rom othgf coun s;ate of Mtlon_ Sf
which are otherw.se ».„ e. snal, be deeme d mp,̂  t ^^ ^
The completed operatens hanrd does not mc.ude bod.i, iqury or prop .^^ ^^^ ^^ ^^ ^ rf j ̂ QMI ̂ ^ ̂ ^ fw
erty damife ant-ng oc: r use or consumption within the .territory describes in Daragraoh (1)

i,\ nn»rations .n cr-nection with the transportation of property, un- J()ove provl()e,j tne origlRal suil (Or sucn damages is brougnt within
less the bodily inpr> or property damage arises out of a condition in ^ ,errltory;
or on a vehicle create by the loaoing or unloading thereof. -produrtj haurd" includes bodily injury and property damage arising
fhHhf existence * tools, umnstailed eouipment or abandoned or ou( of ,ne Mmefl -mwn̂ ^ pro()ucts or reliance upon a representation or
„ ' s"d materials. * warranty made at any time with respect thereto, but only if the bodily m-

m the oolicy or in iury or property damage occurs awav irom premises owned by or rented

I

. oT'aĉ m'slv̂ eTnTatl e s e o f including -property 8im,te" means ( 1 J pnysical iqury to or destruction of tangible
lanaings. wneine_ 01 . • ,a power MU1pment propeny wn.cn occurs dunng the policy oerioa. inducing the loss of use
•"» ™-J$S* -M *~~ not include an automobile servicing hoist, or a thereo{ at any .ime resuitlns therefrom, or (2) loss of use of tang.me prop-
! , thn ,t • -«•<"— outsioe a buiidmg 'f without mechanical power erly wn,c!, nas not been pnysically iniureo o: destroyed orovides such

if not : "tttche"''o tv --.ng wails or a r.ofl or material hoist used in alters- io^ 0? ase ,s aa^t by an occurrence curmj tne ooncy perioa:
Iton.'conVruiaVor'swolitio^opwtwns.orai.^ "urKjerround property damage harard" includes underground property
exclusively for carry,:* property e rtamĴ hb*3nIten "5,fcê Ŝ 'JK dama|7zs Defined herein anc property damage to any other property atcarrymg property ancsavng a compartment height not exceeflingiourien. gny ̂ mf resu|,lng therefrom. "Undergrouna pf0peny carnage means
-«n(i«ion taart" ino.-des property damage arising out of blasting or p,operty darn,te to wires conaL,(ts. 3ipes. mains, sewers, tanks, tunnels.
ninonn The eioloswr naard does not mcluoe property damage (1) ans- ^ Jroliaf property. anc any apparatus :n connection therewith, beneath

™ «nt of the exoics.--- or a.r or steam vessels, pip.ng unoer pressure. ,ne ^ritc* of the ground or water caused sy ano occurring Curing the
mi mnm •nacn-n*', or power transmitting eouioment. or (2) arising use of me:njnica, eauicment for the Durpose of gracing lane, paving, ei-

~ r of ̂oeTticr< petc-med !or the named insured Dy indeoenaent con- anil^ arii!mg borrov%,n|. f,!i,nt baci>-MiinS or pile driving .he unto-
f«rtn« v "̂.neiu'-e: within the completed operations hazard or the „„ DrOOTrty dima,, nanra 30e< not .nciuoe property damage (1)

round prooertv eamagf haarc. or i<) ior wh.cfi iiabiiity is assumed . K „ , of opera!l0ns oeriormea for the named insured bv independent
^ ?UM« ar -nciderrt,. contract: -comneors. or .2) mclucec -ithm the como.rteo ooerat.om hazard Lor

^ ssr-a « - - — - ~ — - -
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CONSURANCE CONTRACT SPECIAL MULTI-PERIL POLICY

SECTION I-SPECIAL BUILDING FORM

MPOO 13

(Ed. 1083)

1. PROPERTY COVERED

BUILDING(S): Buildings(s) or structure(s) shall include attached addi

tions and extensions; fixtures, machinery and equipment constituting a

permanent part of and pertaining to the service of the building(s): mate.

rials and Supplies Intended for use in Construction, alteration or repair

of the building(s) or structure(s): yard fixtures: personal property of the

insured used for the maintenance or service of the building(s), including

fire extinguishing apparatus, outdoor furniture, floor coverings and ap

pliances for refrigerating. ventilating, cooking, dishwashing and laun

dering (but not including other personal property in apartments or

rooms furnished by the named insured as landlord): all while at the des.

Ignated premises.

ll. ADDITIONAL COVERAGE

COLLAPSE—This policy Insures against risk of direct physical loss

involving collapse of a building or any part of a building caused only

by one or more of the following:

a fire: lightning; windstorm: hall; explosion: smoke aircraft. vehi.

cles, riot; civil commotion: vandalism or malicious mischief: break

age of glass: falling objects: weight of snow, ice or sleet; water dam.

age; all only as insured against in this policy:

b. hidden decay.

hidden insect or vermin damage:C

d. weight of people or personal property:

e. weight of rain which collects on a roof.

ſ. use of defective material or methods in construction, remodeling

or renovation if the collapse occurs during the course of the con

Struction, remodeling or renovation

This Company shall not be liable for loss to the following types of prop

erty under items b. C., d. e. and f, unless the loss is a direct result of the

Collapse of a building:

1. Outdoor radio or television antennas, including their lead-in wir.

ing. masts or towers: awnings: gutters and downspouts: yard fix

tures: - -

2. If Specifically covered in this policy, outdoor swimming pools:

fences: piers. wharves and docks: beach or diving platforms or ap

purtenances: retaining walls: walks. roadways and other paved Sur.

faces.

Collapse does not include settling, cracking, shrinkage, bulging or ex

panSIOn. - ** . . .

- * - tºº -

This Additional Coverage does not increase the amount(s) of insurance

provided in this policy.

III. PROPERTY NOT COVERED

This policy does not cover:

A. Outdoor swimming pools, fences, piers, wharves and docks, beach

or diving platforms or appurtenances, retaining walls not constituting a

part of a building: walks, roadways and other paved surfaces

B. The cost of excavations, grading or filling foundations of buildings.

machinery, boilers or engines whose foundations are below the under.

Surface of the lowest basement floor, or where there is no basement.

below the Surface of the ground, pilings, piers, pipes, flues and drains

which are underground: pilings which are below the low water mark.

C. Outdoor signs, whether or not attached to a building or structure.

D. Lawns. Outdoor trees, shrubs and plants, except as provided in the

Extensions of Coverage.

E. Property which is more specifically covered in whole or in part by this

or any other contract of insurance. except for the amount of loss which is

in excess of the amount due from Such more Specific Insurance.

IV. PROPERTY SUBJECT TO LIMITATIONS

The following property is subject to these additional limitations:

A. Plumbing, heating. air conditioning or other equipment or appli

ances (except fire protective Systems) are not covered against loss

caused by or resulting from freezing while the designated buildings are

vacant or unoccupied. unless the insured Shall have exercised due dili.

gence with respect to maintaining heat in the buildings or unless such

equipment and appliances had been drained and the water supply shut

off during such vacancy or unoccupancy.

B. Steam boilers. Steam pipes. Steam turbines or steam engines are not

covered against loss caused by any condition or occurrence within such

boilers, pipes, turbines or engines (except direct loss resulting from the

explosion of accumulated gases or unconsumed fuel within the firebox.

or combustion chamber. of any fired vessel or within the flues or pas

sages which conduct the gases of combustion therefrom).

C. Hot water boilers or other equipment for heating water are not cov

ered against loss caused by any condition or occurrence within such

boilers or equipment, other than an explosion.

D. Glass is not covered against loss for more than $50 per plate. pane.

multiple plate. Insulating unit. radiant heating panel, alousle, louver or

Shutter, nor for more than $250 in any one occurrence, unless Caused by

fire. lightning, windstorm. hail, aircraft. vehicles. discharge from fire

protection or building service equipment. explosion. riot or civil commo

tion, and then the Company shall be liable only to the extent that such

perils are insured against in this policy.

E. Fences, pavements. Outdoor swimming pools and related equip

ment, retaining walls, bulkheads. piers. wharves or docks. when Cov

ered under this policy. are not covered against loss caused by freezing or

MP0013 (Ed. 1083) Copyright. Insurance Services Office, Inc., 1983

thawing. Impact of watercraft, or by the pressure or weight of ice or

water whether driven by wind or not.

F. Metal smokestacks and, when outside of buildings. (1) awnings of

fabric or Slat construction. Canopies of fabric or Slat construction, includ.

ing their supports. and (2) radio or television antennas including their

lead-in wiring. masts or towers are not covered against loss caused by

ice. Snow or Sleet. nor by windstorm or hall.

G. The Interior of buildings is not covered against loss caused by rain.

Snow, sand or dust, whether driven by wind or not unless (1) the build.

ings shall first sustain an actual damage to roof or walls by the direct

action of wind or hall, and then the Company shall be hable for loss to the

Interior of the buildings as may be caused by rain sºow sand or dust

entering the buildings through openings in the root or walls made by

direct action of wind or hall; or (2) such loss results “nºr fire, lightning.

aircraft. vehicles. explosion, riot or civil commotion wandalism or mali

cious mischief, weight of ice, snow or sleet, to the exten' that such perils

are insured against in this policy.

H. Buildings or structures in process of constructor ºcluding materi

als and supplies therefor, when covered under tº , … ºry are not cov

ered against loss unless caused by fire, lightning a “”orm, hail, air

craft. vehicles. Smoke, explosion, riot or civil cornrº' ºn vandalism or

malicious mischief, and then the Company sna' ' ' '...le only to the

extent that such perils are insured against in this . . . .

I. Property undergoing alterations, repairs, ins's \r servicing is

not covered against loss if such loss is directly 3”. - "o the Opera

tions or work being performed thereon, unless 3 . .” excluded by

this policy ensues, and then the Company sta •

caused by such ensuing peril.

• ‘or only loss

Page 1 of 3
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Except with respect to Extension D. Replacement Cost:

v. ExtENSIONs of coverAGE

- - -

(A) Each of the limits of liability specified for the following Extensions of Coverage applies as an additional amount of insurance.

(B) The Coinsurance Clause shall not apply to loss under the Extensions of Coverage.

The total amount recoverable under the Extensions of Coverage in this form and Extensions of Coverage in any other form made a part of this policy are

not cumulative and shall not exceed the largest amount recoverable under any single form made a part of this policy.

When, inaccordance with the Other Insurance condition, there is Contributing Insurance, the Company shall not beliable for more than its prorata share

of the limits set forth in the following Extensions of Coverage.

A. Newly Acquired Property: The insured may apply up to 25% of the

limit of liability specified for Building(s), but not exceeding $100,000, to

cover direct loss in anyone occurrence by a peril not otherwise excluded

to the following described property:

1. New buildings and new structures being constructed on the

designated premises and intended for similar occupancy when

not otherwise covered by insurance. This coverage shall cease

30 days from the date construction begins or on the date the

values of new construction are reported to the Company, or on

the expiration date of the policy, whichever occurs first.

2. Buildings acquired by the insured at any location, elsewhere

than at the designated premises, within the territorial limits of

this policy and used for similar occupancies or warehouse pur

poses. This coverage shall cease 30 days from the date of Such

acquisition or on the date values of the buildings are reported to

the Company, or on the expiration date of the policy, whichever

Occurs first.

Additional premium Shall be due and payable for values So re.

ported from the date construction begins or the property is ac

quired.

B. Off-Premises: The insured may apply up to 2% of the limits of liabil.

ity specified for Building(s), but not exceeding $5,000, at a described

location to Cover direct loss In any one occurrence by a peril not other.

wise excluded to property covered under Building(s) while removed

-- : - - - n: 13 º'º - - - --

from designated premises for purposes of cleaning. repairing. recon

struction or restoration. This Extension of Coverage shall not apply to

property in transit. nor to property on any premises owned, leased, op

erated or controlled by the insured.

C. Outdoor Trees, Shrubs and Plants: The insured may apply up to

$1,000 to cover outdoor trees. Shrubs and plants at the designated

premises against direct loss in any one occurrence by the perils of fire,

lightning, explosion. riot, civil commotion or aircraft, but only to the ex

tent such perils are Insured against herein. The Company shall not be

liable for more than $250 on any one tree. shrub or plant. Including

expense incurred for removing debris thereof.

D. Replacement Cost: In the event of loss to a building structure cov.

ered under this policy. when the full cost of repair or replacement is less

than $1.000, the coverage of this policy is extended to cover the full cost

of repair or replacement (without deduction for depreciation). Coverage

shall be applicable only to a building structure covered hereunder, but

excluding outdoor furniture. Outdoor equipment, floor Coverings, awn.

Ings, and appliances for refrigerating, ventilating. Cooking, dishwashing

and laundering, all whether permanently attached to the building struc.

ture Or not

The Company shall not be liable under this Extension of Coverage unless

the whole amount of insurance applicable to the building structure for

which claim is made is equal to or in excess of the amount produced by

multiplying the co-insurance percentage applicable (specified in the

Declarations) by the actual cash value of such property at the time of the

|OSS

VI. PERILS INSURED AGAINST

This policy insuresagainst risks of direct physical lossunless the loss is excluded in VII. Exclusions below, subject to the provisions and stipulations herein

and in the policy of which this form is made a part.

VII. EXCLUSIONS

1. This policy does not insure against loss caused directly or indirectly

by any of the following. Such loss is excluded regardless of any other

cause or event contributing concurrently or in any sequence to the loss.

A. Loss occasioned directly or indirectly by enforcemento any Ordi

nance or law regulating the use, construction, repair, or demolition

of buildings or structures including debris removal expense.

B. Loss caused directly or indirectly by the interruption of power or

other utility service furnished to the designated premises if the in

terruption takes place away from the designated premises. If a peril

insured against ensues on the designated premises, this Company

will pay onlyfor loss caused by the ensuing peril. -

c. Loss caused by resulting from, contributed to or aggravated by

any of the following:
-

1. earth movement, including but not limited to earthquake

landslide, mudflow, earth sinking, earth rising or shifting.

2. flood, Surface water, waves, tidal water or tidal wave

overflow of streams or other bodies of water, or spray from

any of the foregoing, all whether driven by wind or not.

3. waterwhich backs up through sewers or drains; or

... : * * * * *
-

-

4. water below the surface of the ground including that

which exerts pressure on or flows, seeps or leaks through

sidewalks, driveways, foundations, walls, basement or other

floors, or through doors, windows or any other openings in

such sidewalks, driveways, foundations, walls or floors:

unless fire or explosion as insured against ensues, and then this

Company shall be liable for only loss caused by the ensuing fire or

MP 0013 (Ed. 1083) Copyright. Insurance Services Office. Inc., 1983

explosion. but these exclusions shall not apply to loss arising from

theft. . ** - - - ---------- . -- --- *-*_.

5. volcanic eruption unless direct loss by fire or breakage of

glass or safety glazing material ensues. In this event, this

Company shall beliable for only the direct loss to the property

insured caused by the ensuingfire and if an insured peril, the

ensuing breakage of glass or safety glazing material.

Volcanic eruption means the eruption, explosion or effusion

of a volcano.

D. War Risk and Governmental Action Exclusion ascontained In the

SMP Policy Conditions and Definitions Form.

E. Nuclear Clause and Nuclear Exclusion as contained in the SMP

Policy Conditions and Definitions Form.

2 This policy does not insure under this form against loss caused by

A wear and tear, deterioration, rust or corrosion, mould, wet or dry

rot inherent or latent defect: smog, Smoke, vapor or gas from agr

cultural or Industrial operations: Inechanical breakdown, including

ucture or bursting caused by centrifugal force; settling crack irr

shrinkage. bulging or expansion of pavements, foundations, walls

floors, roofs or ceilings, animals. birds, vermin, termites or other

insects: unless loss by a peril: not otherwise excluded ensues and

then the Company shall be liable for only such ensuing loss.

It loss by water not otherwise excluded ensues, this policy shal! 3 sc

cover the cost of tearing out and replacing of any part of the buildre

covered required to effect repairs to the plumbing, heating or 3

conditioning system or domesticappliance from which the wate’ -

capes, but excluding loss to the system or appliance from whic" " -

water escapes:
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B. explosion of steam boilers, steam pipes, steam turbines or steam

engines (except direct loss resulting from the explosion of accumu

lated gases or unconsumed fuel within the firebox, or combustion

chamber, of any fired vessel or within the flues or passages which

conduct the gases of combustion therefrom) if owned by, leased by or

operated under the control of the insured, or for any ensuing loss

except by fire or explosion not otherwise excluded, and then the

Company shall be liable for only such ensuing loss;

C. vandalism, malicious mischief, theft or attempted theft, if the

building had been vacant or unoccupied beyond a period of 30 con

secutive days immediately preceding the loSS, unless loss by a peril

not excluded in this policy ensues, and then the Company shall be

liable for only such ensuing loss; nor shall this exclusion be applica

ble to such unoccupancy as is usual or incidental to the described

OCCupancy,

D. leakage or overflow from plumbing, heating, air conditioning or

other equipment or appliances (except fire protective systems)

caused by or resulting from freezing while the building is vacant or

unoccupied, unless the Insured shall have exercised due diligence

with respect to maintaining heat in the buildings or unless Such

equipment and appliances had been drained and the water supply

shut off during Such vacancy or unoccupancy.

E. theft (including but not limited to burglary and robbery) of any

property which at the time of loss is not installed or attached to and

made a part of a building or structure (except direct loss by pillage

and looting occurring during and at the immediate place of a riot or

Civil commotion), unless loss by a peril not excluded in this policy

ensuesfrom theft or attempted theft, and then the Company shall be

G. continuous or repeated Seepage or leakage of water or steam

from within a plumbing. heating or air conditioning system or from

within a domestic appliance which occurs over a period of weeks,

months or years:

H. collapse, except as provided above in the Collapse Additional

Coverage. If a peril not otherwise excluded ensues on the described

premises, this Company will pay only for loss caused by the ensuing

peril.

3. This policy does not insure under this form against loss occasioned

directly or indirectly by any electrical injury or disturbance to electrical

appliances, devices, fixtures Or wiring caused by electrical currents arti

ficially generated unless fire as Insured against ensues, and then this

Company shall be liable only for loss caused by the ensuing fire.

4. This policy does not insure against loss caused by any of the follow

ing. However, any ensuing loss not excluded or excepted in this policy is

Covered.

A. Weather conditions. However, this exclusion only applies if

weather Conditions Contribute in any way with a cause or event ex

cluded in paragraph 1. above to produce the loss.

B. Acts or decisions, including the failure to act or decide of any

person, group. Organization or governmental body:

C. Faulty. Inadequate or defective:

1. planning. zoning, development. Surveying. Siting.

2. design. Specifications. workmanship. repair, Construction,

renovation. remodeling. grading. compaction:

i liable f | h loss.
. lable for only such ensuing loss. 3. materials used in repair. Construction, renovation or remod.

F. unexplained or mysterious disappearance of any property, or eling or

shortage disclosed on taking inventory, or caused by any willful or 4 t -

dishonest act or omission of the Insured or any associate, employee ... maintenance.

or agent of any insured: of part or all of any property on or off the described premises.

O VIII. VALUATION

The following bases are established for valuation of property:

All property at actual cash value at the time of loss, but not exceeding material of like kind and quality within a reasonable time after such loss.

the amount which it would cost to repair or replace the property with nor in any event for more than the Interest of the named insured.

•
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EXHIBIT 14 
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS 

     )  FOR THE FOURTEENTH JUDICIAL CIRCUIT 

COUNTY OF HAMPTON  )  C/A NO.: 19-CP-25-00325 

     ) 

Nell Ashworth, Individually and as ) 

Personal Representative of the Estate  ) 

of Robert J. Ashworth,   ) 

     )   

  Plaintiff,  )       

 vs.    )        

     )    

Fisher Controls International, LLC,  ) 

etc. et al.,    ) 

     ) 

  Defendants.  )  

 

STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS 

     )  FOR THE FOURTEENTH JUDICIAL CIRCUIT 

COUNTY OF HAMPTON  )  C/A NO.:  2019-CP-25-00118 

     ) 

DAVID D. ROLLINS,   ) 

     )   

  Plaintiff,  )       

 vs.    )        

     )    

AIR & LIQUID SYSTEMS   ) 

CORPORATION, et al.,   ) 

     ) 

  Defendants.  )  

 

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

     ) FOR THE SEVENTH JUDICIAL CIRCUIT 

COUNTY OF RICHLAND  ) C/A NO.: 2017-CP-40-05764 

     ) 

BARBARA SAN NICOLAS,  )     

 )         

   Plaintiffs, ) 

     ) 

 vs.    )      

     )  

BORG-WARNER MORSE TEC  ) 

LLC, et al.,    ) 

      )  

  Defendants.  ) 
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SCHEDULING ORDER 
 

 Deadlines for the March 23, 202019 Asbestos Term of Court: 

 

1. Motions for Summary Judgment deadlines are as follows: 

a. Motions filed and served by February 7, 2020; 

b. Responses filed and served by February 28, 2020; 

c. Replies filed and served by March 6, 2020;  

d. Hearing tentatively scheduled for March 13, 2020. 

2. Motions in Limine deadlines are as follows 

a. Filed and served by February 21, 2020; 

b. Responses filed and served by March 3, 2020; 

c. No replies will be considered;  

d.  Hearing tentatively scheduled for March 13, 2020. 

 

3. Mediation will be held February 25, 2020 in Charleston, SC at the offices of Haynsworth 

Sinkler Boyd with  Mediator Tim Wills. 

 

4. Jury selection and trial will begin March 23, 2020. 

 

  

 

 

 

 

[SIGNATURE PAGE TO FOLLOW] 
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IT IS SO ORDERED. 

 

 

  By:    

  Jean Hoefer Toal 

  Chief Justice, Retired 

  Acting Circuit Court Judge 

  jtoal@sccourts.org 

  

Columbia, South Carolina 

January 29, 2020 
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Hampton Common Pleas

Case Caption: David D Rollins  VS   Air & Liquid Systems Corporation  , defendant,
et al

Case Number: 2019CP2500118

Type: Order/Scheduling Order

IT IS SO ORDERED.

s/ Jean H. Toal #2758

Electronically signed on 2020-01-29 08:54:32     page 4 of 4
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STATE OF SOUTH CAROLINA 

 

COUNTY OF RICHLAND 

IN THE COURT OF COMMON PLEAS 

FOR THE FIFTH JUDICIAL CIRCUIT 

CASE NO.: 2020-CP-40-01226 

 

COVIL CORPORATION, by and  

through its duly appointed 

Receiver, Peter D. Protopapas, 

 

Plaintiff, 

 

 

v. 

 

PENNSYLVANIA NATIONAL 

MUTUAL CASUALTY 

INSURANCE COMPANY, 

 

Defendant. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

REPLY MEMORANDUM OF COVIL 

CORPORATION IN SUPPORT OF ITS 

MOTION FOR PARTIAL SUMMARY 

JUDGMENT 

 

 

 

The Receiver of Covil Corporation hereby submits this reply memorandum in support of 

his motion for partial summary judgment.  In its opposition to the Receiver’s motion, Pennsylvania 

National Mutual Casualty Company (“Penn National”) asserts four reasons why this Court should 

decline to rule in the Receiver’s favor, even though the Receiver is entitled to prevail as a matter 

of law under this Court’s jurisprudence and prior rulings.  This reply brief succinctly sets forth the 

reasons why the Receiver’s motion should be granted. 

I. THIS COURT HAS JURISDICTION OVER THIS CASE UNDER SOUTH 

 CAROLINA LAW AND STATE AND FEDERAL JURISPRUDENCE 

 

This case involves a failure by Penn National to pay $50,000 in settlement of a single 

asbestos-related bodily injury case, referred to herein as Rollins.  The facts of the Rollins coverage 

dispute in this case are not disputed:  the Rollins plaintiff was exposed to asbestos as a result of 

Covil’s operations at the Bowater paper mill in Catawba, South Carolina, during the policy period 

of one Penn National primary policy, i.e., March 11, 1986 to January 25, 1987.  This Penn National 
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2 

 

primary policy (policy number 515 5028 537, issued for the period March 31, 1986 to March 31, 

1987) provides $1,000,000 in limits for each and every occurrence.  The Rollins $50,000 

settlement is well within the $1,000,000 limit of the Penn National policy.  A representative of 

Penn National attended the mediation at which the Rollins case was settled and “expressed a 

willingness to contribute toward settlement on behalf of Covil” but then declined to contribute not 

only the $50,000 amount required to settle Rollins but any amount whatsoever even though the 

$50,000 was, and is, well within the Penn National policy limit for the Rollins occurrence. 

This case involves one case, i.e., Rollins, and the Receiver’s request that this Court rule 

that Penn National is required to pay the $50,000 demanded of Penn National for this settlement. 

This Court has jurisdiction over this case.  Not only did this Court supervise the Rollins 

case, but this Court has jurisdiction over a breach of contract case involving an amount in 

controversy of $50,000.  Furthermore, as is clear from the face of the insurance contract, the Penn 

National policy was issued to Covil at its address in Greenville, South Carolina.  The exposure 

took place in South Carolina.  The Rollins case was brought and settled in South Carolina.  There 

is no dispute that South Carolina substantive law applies to this action, and Penn National does not 

suggest otherwise. 

Rather, Penn National makes the specious argument that a federal court should decide this 

dispute, despite the uncontroverted facts that (i) no federal court has jurisdiction over a $50,000 

contract dispute, (ii) Penn National is no longer a party to the North Carolina action to which it 

wants this Court to defer, (iii) South Carolina substantive law, decided by South Carolina state 

courts, applies, and (iv) this Court is highly familiar with Rollins, with the Receiver, with Covil, 

and with the specific matters of law raised by this case. 
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The simple answer to Penn National’s argument that this Court should not decide this case 

is that this case presents an actual justiciable controversy over one insurance contract and a $50,000 

claim under that contract in a Court that has exclusive jurisdiction over this case under both South 

Carolina and federal law.  There is no just cause to delay the Receiver’s right to adjudicate this 

dispute with Penn National in this Court.  Nor is there any reason to deny or delay granting the 

Receiver’s motion for partial summary judgment. 

II. THERE IS NO “LATE NOTICE” DEFENSE IN THIS CASE 

Penn National rests the principal part of its defense on a claim of “late notice.”  Leaving 

aside the fact that Penn National failed to submit any competent evidence on this issue, and that a 

demonstration of prejudice is required for assertion of this defense, Penn National’s “late notice” 

defense is disposed of by Penn National’s stark but telling admission: 

“a representative of Penn National attended the mediation and 

expressed a willingness to contribute toward settlement on behalf 

of Covil . . .” 

Defendant Penn National’s Memorandum of Law In Opposition to Covil’s Motion for Partial 

Summary Judgment (“Opposition”), p. 17.  In other words, Penn National was present at the 

mediation that resulted in the Rollins settlement, had the opportunity to meet the $50,000 demand, 

and even to offer a different number.  It, however, did nothing.  Although it clearly had the ability 

to meet the $50,000 settlement demand, which was well within its policy limit of $1,000,000, Penn 

National refused “to contribute the amount requested by Covil at the mediation.”  Id.  And, in fact, 

Penn National never offered anything.  Penn National has since that time refused to reimburse the 

$50,000 Rollins settlement. 
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This Court can summarily dispose of Penn National’s “late notice” excuse with this 

straightforward admission by Penn National.  Penn National was present at the mediation which 

resulted in the settlement of Rollins, had the opportunity to settle the case within its policy limit, 

for the sum of $50,000, knew that there was bodily injury during its policy period and “expressed 

a willingness to contribute toward settlement on behalf of Covil,” but then declined to do so, failing 

to meet its contractual obligations, breaching its contract, and resulting in this suit. 

There simply is no “late notice” defense in this case. 

III. THE ROLLINS SETTLEMENT IS COVERED UNDER PENN 

 NATIONAL’S POLICY 

 

This case involves bodily injury taking place during a discrete period, i.e., March 11, 1986 

to January 25, 1987, when Covil was performing operations at the Bowater paper mill in Catawba, 

South Carolina.  This exposure was the result of operations conducted by Covil smack in the 

middle of Penn National’s policy number 515 5028 537, in effect during the policy period of March 

31, 1986 to March 31, 1987.  Penn National admits – as it must – that the exposure and resulting 

bodily injury took place during its policy period.  It further admits that its policy fully covers, with 

a $1,000,000 policy limit for each “occurrence”, bodily injury resulting from the conduct of 

Covil’s operations. 

The Receiver respectfully submits that this case is governed completely by the following 

determinations as a matter of law by this Court: 

• The “completed operations hazard” and “product liability hazard” apply only when 

a plaintiff is exposed to asbestos products after Covil completed its installation or 

removal operations or work at a particular jobsite; 
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• As to this individual asbestos lawsuit, it is Penn National’s burden to prove that the 

suit seeks the recovery of damages that are subject to the exclusion applicable to 

the “completed operations” or “product liability” provisions of the policy; 

• Every asbestos insulation contracting, or “operations,” claim against Penn National 

results from a separate “occurrence”, thus entitling Covil to multiple “per 

occurrence” limits of liability to satisfy its asbestos liabilities;  

• As to this asbestos “operations” claim against Covil, Penn National is obligated to 

pay “in full” up to its “per occurrence” limit of liability; and 

• Penn National bears the burden of proving the applicability of its exclusion for 

product liability and completed operations claims. 

These matters of law have been determined by this Court in the specific context of Covil and this 

Court’s supervision of the Receiver and the Receivership.  The January 8, 2020 attached Order for 

Rule to Show Cause (the “Covil Order”) governs disposition of this case. 

This case involves Penn National’s assertion that an exclusion (for the “completed 

operations hazard” and the “products hazard”) bars coverage for Rollins.  Penn National bears the 

burden of demonstrating that this exclusion applies.  As held by this Court: 

“The South Carolina Supreme Court has recognized that insurers 

bear the burden of proving the applicability of a coverage provision 

that limits their liability to their insured: “Insurance policy 

exclusions are construed most strongly against the insurance 

company, which also bears the burden of establishing the 

exclusion’s applicability.” Owners Ins. Co. v. Clayton, 364 S.C. 

555, 560 614 S.E.2d 611, 614 (2004) (citing Boggs v. Aetna Cas. 

and Sur. Co., 272 S.C. 460, 252 S.E.2d 565 (1979)); see also Auto 

Owners Ins. Co. v. Benjamin, 415 S.C. 137, 144–48, 781 S.E.2d 137, 

141–44 (2015) (upholding circuit court decision to construe an 

ambiguous terms in favor of coverage, and noting that “ambiguous 

terms are to be construed strictly against the insurer”). Courts have 

held that this basic principle also applies to “limitations” on 

coverage. Ins. Co. of N. Am. v. Kayser-Roth Corp., 770 A.2d 403 
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(R.I. 2001) (“[o]nce the insured makes a prima facie showing of 

coverage, ‘the insurer then bears the burden of proving the 

applicability of policy exclusions and limitations in order to avoid 

an adverse judgment.’” (quoting Gen. Accident Ins. Co. v. Am. Nat’l 

Fireproofing, Inc., 770 A.2d 403, 416 (R.I. 1998))); Koppers Co. v. 

Aetna Cas. & Sur. Co., 98 F.3d 1440, 1446 (3d Cir. 1996) (“[T]he 

insurer bears the burden of proving the applicability of any 

exclusions or limitations on coverage, since disclaiming coverage 

on the basis of an exclusion is an affirmative defense”).” 

 

Covil Order, p. 17.  While the Covil Order deals largely with the applicability of aggregate limits, 

this Court’s discussion of the burden of proving the applicability of an exclusion is equally apt. 

Penn National has done nothing even remotely to attempt to meet its burden. 

In fact, Penn National admits that the operations at Bowater were conducted during its 

policy period and that this is the period of bodily injury.  Penn National attempts to meet this 

burden in two ways.  First, Penn National points to language in a 1986 Covil subcontract that 

required Covil to “[f]urnish all supervision, labor, equipment and tools, materials (except as noted), 

and incidentals required to supply and install all insulation on requiring piping systems.”  

Opposition, p. 20.  The implication by Penn National – never clearly stated and certainly never 

proven by any competent evidence – is that Covil supplied asbestos-containing “materials” in 1986 

and 1987.  However, Covil was not using or supplying or “furnishing” asbestos-containing 

materials in 1986 or 1987 and Penn National has presented no proof of any kind to this effect or 

that this is a “product liability” exposure as its Opposition implies. 

Second, Penn National argues that it does not need to cover the Rollins action because Mr. 

Rollins’ exposure was take-home, and that means that exposure to asbestos during the policy 

period took place after Covil either completed its work on the Bowater contract or after Covil 

relinquished possession of the products it installed at Bowater.  This is simply not an accurate 

reading of the exclusion.   
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 Although the “products hazard” and the “completed operations hazard” exclusions may 

apply in different factual scenarios depending upon the individual case, it is established that the 

risk insured by both exclusions is “the possibility that the goods, products or work of the insured, 

once relinquished or completed, will cause bodily injury or damage to property other than the 

product or completed work itself . . . .” Roger C. Henderson, Insurance Protection For Products 

Liability And Completed Operations  – What Every Lawyer Should Know, 50 Neb. L. Rev. 415, 

441 (1971).   

The evidence in this case is that Mr. Rollins was exposed to asbestos during the 

same period of time in which Covil performed Contract No. 4192-F-6410 at 

Bowater, between March 1986 and January 1987.  Covil did not relinquish 

possession of the operations of Contract No. 4192-F-6410 until January 1987.   

Courts considering this same fact pattern have held that the products hazard 

exclusion applies only if bodily injury or property damage first occurs after the 

insured completes all of its work under the contract:Regardless of the involvement 

of the insured’s products, so long as an accident occurs on the insured’s business 

premises or away from his premises, but while he has the jobsite under his control, 

the premises operations clause obtains and coverage is afforded thereunder.  It is 

only after he has relinquished control of a jobsite that the products hazard or 

completed operations hazard exclusions will operate to deny coverage. 

 

Friestad v. Travelers Indem. Co., 260 Pa. Super. 178, 186, n.5 (1978) (emphases added).1  Other 

courts have noted that the “products hazard” exclusion applies only when the injury is caused by 

a defective product placed into the stream of commerce.  See, e.g., B & R Farm Servs., Inc. v. 

Farm Bureau Mutual Ins. Co., 483 N.E.2d 1076, 1077 (Ind. 1985).  A federal decision applying 

South Carolina law held more than sixty years ago that an exclusion for “Products Liability” did 

not apply because the insured had not completed all of its work on a construction project, even 

though the insured previously completed all of its work on the occupied unit where an explosion 

occurred.  Heyward v. American Cas. Co. of Reading, Pa., 129 F.Supp. 4, 10 (D.S.C. 1955). 

 
1 The Friestad court relied substantially on Dean Henderson’s article.  260 Pa. Super. at 182-185. 
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Penn National’s position on the exclusion especially lacks merit because by 1986, new pipe 

insulation being installed at jobsites did not contain asbestos. Penn National has no evidence to 

suggest otherwise, and cannot rely on this implication to overcome summary judgment when no 

such claim was made in the underlying Rollins action.  

The short answer is that Penn National has failed to meet its burden.  The more substantial 

answer is that this case is governed by the important principles of law enunciated in the Covil 

Order, which should be announced as governing law in this case. 

IV. PENN NATIONAL IS RESPONSIBLE FOR THE ENTIRE 

 $50,000 SETTLEMENT SOUGHT BY THE RECEIVER 

 

Penn National’s final argument is that the $50,000 sought from Penn National under its 

1986-1987 policy should be spread on a “pro-rata/time-on-risk” basis to as-yet unidentified 

insurers, citing Crossman Communities of N.C., Inc. v. Harleysville Mut. Ins. Co., 395 S.C. 40 

(2011).  Opposition, p. 21, n. 20.  On this argument as well, Penn National has failed to heed, let 

alone grapple with, this Court’s consideration of this very issue, in the specific context of Covil’s 

ASBESTOS cases.  While Crossman has bearing on allocation for product liability/completed 

operations cases, this is not such a case, as Penn National readily admits.  For operations cases, 

such as this, the pro-rata rule of Crossman does not apply, but, rather, “in the case of operations 

claims where the policies in effect during the conduct of the operations will apply on an ‘all sums’ 

basis.”  Covil Order, p. 19.  As previously held by this Court, in a ruling which MIGHT be repeated 

in this case: 

“The Court is mindful of the South Carolina Supreme Court’s decision in 

Crossman Communities of N.C., Inc. v. Harleysville Mut. Ins. Co., 395 S.C. 

40, 717 S.E.2d 589 (2011), and notes that it speaks generally to allocation 

of loss in a continuous injury situation such as asbestos-related disease but 

does not address the particular circumstances presented by this 

Receivership, i.e., the applicability of operations coverage and the 

impracticability of allocation of loss to Covil itself. Therefore, the Court 
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will apply the rule of Crossman Communities of N.C., Inc. except in the 

case of operations claims where the policies in effect during the conduct of 

the operations will apply on an “all sums” basis.” 

 

Covil Order, pp. 18-19.  Thus, there can be no allocation to other insurers.  Penn National failed 

in its proof or to meet its burden.  Most importantly, on this issue, it failed to appreciate the teaching 

and the articulated reasoning of this Court. 

CONCLUSION 

For the reasons set forth herein, in Covil’s motion, in the attached Covil Order, and 

otherwise, the Receiver of Covil respectfully requests that his motion for partial summary 

judgment be granted, that this case not be stayed, but, rather, proceed to full adjudication, and that 

a judgment be entered in Covil’s favor, as requested by Covil’s motion for partial summary 

judgment. 

Respectfully submitted, 

s/ G. Murrell Smith, Jr.  

G. Murrell Smith, Jr.  

S.C. Bar No. 66263 

Jonathan M. Robinson  

S.C. Bar No. 68285 

Shanon N. Peake 

S.C. Bar No. 102723 

Smith Robinson Holler DuBose  

and Morgan, LLC 

2530 Devine Street 

Columbia, South Carolina 29205 

(803) 254-5445 

Jescelyn Tillman Spitz, Esquire 

Rikard & Protopapas, LLC 

1329 Blanding Street 

Columbia, South Carolina 29201 

Post Office Box 5640 (29250) 

(803) 978-6111 

 

Attorneys for the Receiver  

June 18, 2020.  
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 DB1/ 110571207.1 

 

STATE OF SOUTH CAROLINA 

 

COUNTY OF YORK 

 

ROXANNE FALLS, Individually and as 

Personal Representative of the Estate of 

CHARLOTTE GAYE SMITH, 

 

                              Plaintiffs, 

 

vs. 

 

CBS Corporation, et al., 

 

        Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

IN THE COURT OF COMMON PLEAS 

FOR THE SIXTH JUDICIAL CIRCUIT  

C/A NO.:  2015-CP-46-02155 

 

 

 

 

ORDER FOR RULE TO SHOW CAUSE 

HEARING  

 

STATE OF SOUTH CAROLINA 

 

COUNTY OF YORK 

 

TIMOTHY W. HOWE, Individually and as 

Personal Representative of the Estate of 

Wayne Ervin Howe, deceased, and Jeanette 

Howe, 

 

                              Plaintiffs, 

 

vs. 

 

Air & Liquid Systems Corporation, et al., 

 

        Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

IN THE COURT OF COMMON PLEAS 

FOR THE SIXTH JUDICIAL CIRCUIT  

C/A NO.:  2015-CP-46-03456 

 

 

 

 

ORDER FOR RULE TO SHOW CAUSE 

HEARING  
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STATE OF SOUTH CAROLINA 

 

COUNTY OF RICHLAND 

 

CHARLES T. HOPPER and REBECCA 

HOPPER, 

 

                              Plaintiffs, 

 

vs. 

 

Air & Liquid Systems Corporation, et al., 

 

        Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

IN THE COURT OF COMMON PLEAS 

FOR THE FIFTH JUDICIAL CIRCUIT  

C/A NO.:  2019-CP-40-00076 

 

 

 

 

ORDER FOR RULE TO SHOW CAUSE 

HEARING  

 

 

STATE OF SOUTH CAROLINA 

 

COUNTY OF RICHLAND 

 

JAMES MICHAEL HILL, 

 

                              Plaintiff, 

 

vs. 

 

Advance Auto Parts, Inc., et al., 

 

        Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

IN THE COURT OF COMMON PLEAS 

FOR THE FIFTH JUDICIAL CIRCUIT  

C/A NO.:  2018-CP-40-04680 

 

 

 

 

ORDER FOR RULE TO SHOW CAUSE 

HEARING  
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 DB1/ 110571207.1 

 

STATE OF SOUTH CAROLINA 

 

COUNTY OF RICHLAND 

 

DENVER D. TAYLOR and JANICE 

TAYLOR, 

 

                              Plaintiffs, 

 

vs. 

 

Air & Liquid Systems Corporation, et al., 

 

        Defendants. 

 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

IN THE COURT OF COMMON PLEAS 

FOR THE FIFTH JUDICIAL CIRCUIT  

C/A NO.:  2018-CP-40-04940 

 

 

 

 

ORDER FOR RULE TO SHOW CAUSE 

HEARING  

 

 
 This matter comes before this Court by way of a Motion for a Rule to Show Cause initiated by 

Peter D. Protopapas, as the duly appointed Receiver of Covil Corporation (“Receiver”).  The Receiver’s  

Motion for a Rule to Show Cause against United States Fidelity and Guaranty Company (“USF&G”), 

Zurich American Insurance Company (“Zurich”), and Sentry Insurance, a Mutual Company (”Sentry”) 

(collectively “Insurers”) seeks an order holding these Insurers in contempt for violating this Court’s (1) 

November 2, 2018 Order Appointing a Receiver for Covil Corporation;1 (2) February 28, 2019 Order 

requiring Covil’s Insurers to attend mediation;2 (3) September 19, 2019 Order requiring Covil’s Insurers to 

respond and produce required documents before September 30, 2019;3 and (4) October 28, 2019 Order for 

Rule to Show Cause.4 

                                                           
1 See November 2, 2018, Order Appointing Receiver in Taylor v. Air & Liquid, et al. (C/A No. 2018-CP-

40-04940). 
2 See February 28, 2019, Order Granting Plaintiff’s Motion to Compel Attendance at Mediation in Nolen v.  

Daniel, et al. (C/A No. 2016-CP-40-04184); Greene v. Armstrong, et al. (C/A No. 2016-CP-40-00173); 

Thompson v. Armstrong, et al (2016-CP-40-2498); and Taylor v. Air & Liquid, et al. (C/A No. 2018-CP-

04940). 
3 See September 19, 2019, Order for Rule to Show Cause in Hopper v. Air & Liquid, et al. (C/A/No. 2019-

CP-40-00076). 
4 See October 28, 2019, Order for Rule to Show Cause in Hopper v. Air & Liquid, et al. (C/A/No. 2019-

CP-40-00076). 
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2 
 

 The South Carolina Supreme Court appointed the undersigned to serve as the Chief Judge of 

Administrative Purposes over all asbestosis and asbestos litigation filed within the state court system.  The 

asbestos litigation in South Carolina constitutes a significant number of complex multi-party cases.  A 

typical case will include an injured plaintiff alleging that an asbestos-related cancer was caused by dozens 

of different defendants. 

 This Court has worked diligently to manage this docket and to organize this complicated statewide 

litigation into an orderly process whereby cases are assigned for trial in a predictable fashion.  This process 

is designed to allow the litigants to participate in discovery in an orderly fashion to facilitate the evaluation 

of litigation positions well before trial, and to try the cases as necessary. 

 The Supreme Court’s charge to this Court includes facilitating meaningful mediations of asbestos 

cases consistent with the South Carolina Rules of Alternative Dispute Resolution.  The Rules mandate 

attendance at mediation of “a representative of the insurance carrier who is not the carrier’s outside counsel 

and who has full authority to settle the claim” on behalf of any insured party against whom a claim is made.  

SCRADR 6(b)(4). 

 Although this Court manages a large asbestos docket involving scores of different defendants, the 

matters associated with defendant Covil Corporation have required a very significant amount of this Court’s 

time and attention for the reasons explained in more detail below. 

 From the time of its original formation in or about 1954, Covil Corporation was engaged in the 

installation and removal of insulation in various industrial facilities across South Carolina.  Covil’s 

operations involved the installation, removal and disturbance of insulation materials, typically supplied, 

required or acquired by other parties.  At pertinent times insulation materials contained asbestos and Covil’s 

operations are alleged to have resulted in bodily injury to South Carolina citizens.  In 1991, Covil’s business 

failed and it ceased operations.  Thereafter, in 1993 the State of South Carolina rescinded Covil’s corporate 

charter for failing to file the appropriate documentation with the Secretary of State. 
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3 
 

 Despite Covil’s failure as a going concern and its subsequent forfeiture of its corporate charter, it 

continued to be sued in numerous asbestos cases.  Through the management of the South Carolina asbestos 

docket, this Court observed several irregularities in the way that Covil conducted itself in its litigation.  In 

the fall of 2018, Covil inexplicably defaulted on two mesothelioma asbestos cases pending before this 

Court, and shortly thereafter on November 2, 2018, the undersigned appointed Peter D. Protopapas to serve 

as a Receiver for Covil Corporation to manage its affairs according to South Carolina law. 

 During the ensuing months, this Court conducted numerous hearings regarding issues related to 

Covil.  Over time, it became clear to this Court that certain of Covil’s primary insurers (USF&G, Zurich, 

and Sentry) were operating an otherwise defunct Covil for purposes of managing Covil’s asbestos litigation 

and had been doing so for over two decades without any apparent involvement from the insured – Covil 

Corporation.  For over two decades, these primary Insurers pretended to be Covil.  The primary insurers 

never sought the appointment of a receiver to represent Covil’s interests in the defense of its asbestos cases.  

In fact, despite numerous opportunities to do so, at no time did any of Covil’s Insurers even disclose to this 

Court their scheme to operate Covil as an undisclosed alter ego of these insurance companies. 

 As Covil’s Receiver began to undertake his responsibilities, it became evident to this Court that 

Covil’s Insurers would not willingly cooperate with the Receiver.5  In fact, several of these Insurers went 

to great lengths to thwart the Receiver’s efforts to understand the basic nature and amount of the asbestos 

insurance coverage available to Covil.  As a result of the insurers’ refusal to cooperate, the Receiver began 

to seek this Court’s intervention to determine the nature and amount of insurance available to Covil for its 

asbestos litigation.  This information is critical to the Receiver’s ability to manage Covil’s asbestos 

                                                           
5 The Court’s discussion of Covil’s Insurers does not apply to TIG Insurance Company, as successor in 

interest to Fairmont Specialty Company, formerly known as Ranger Insurance Company (“TIG”).  Unlike 

Covil’s other insurers, TIG has cooperated with this Court and the Receiver.  After producing the requisite 

materials, TIG acknowledged its responsibilities and reached an amicable settlement with Covil’s Receiver.  

The Court commends TIG and its counsel for their cooperation and professionalism throughout this process.  

The Court also dissolved its Order to Show Cause as it related to Hartford and notes that Hartford also has 

reached an agreement to resolve its differences with Covil’s Receiver. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jan 08 11:39 A

M
 - Y

O
R

K
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2015C

P
4602155

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 18 3:34 P

M
 - R

IC
H

LA
N

D
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2020C

P
4001226

- 534 -



DB1/ 110571207.1 

 

4 
 

litigation and, specifically, to participate meaningfully in mediation sessions scheduled for Covil’s asbestos 

cases as required by the South Carolina Rules of Alternative Dispute Resolution. 

 Proceedings before this Court on the issue of Covil’s participation in mediation exercises have 

demonstrated a lack of clarity regarding what constitutes “full authority” for claims filed against Covil 

Corporation.  This lack of clarity continually delays settlement, stalls negotiations, and slows the ability of 

this Court to manage the South Carolina asbestos docket.  An inquiry into the insurance coverage of Covil 

Corporation is warranted to fully determine the amount of authority available for settlement of asbestos 

personal injury actions filed against Covil Corporation. 

 Over time, this Court entered a series of escalating orders designed to require the Insurers to 

produce relevant insurance information to Covil’s Receiver and to participate in asbestos mediations as 

scheduled on the South Carolina docket.  Although several asbestos cases have been resolved under this 

system, except as noted above in note 5, the Insurers have yet to comply with this Court’s Orders regarding 

the full production of the relevant insurance information to Covil’s Receiver.  These Insurers’ defiance of 

this Court’s lawful orders has impeded Covil’s Receiver in his work under this Court’s mandate, has 

interrupted this Court’s ability to manage the numerous asbestos cases pending on its docket, and has 

required this Court unnecessarily to expend valuable time and resources in numerous hearings designed to 

encourage these Insurers to conduct themselves in accordance with the basic tenets of well-established 

South Carolina law.  The Court has experienced problems with these Insurers when they were animating 

an otherwise defunct Covil and controlling its behavior in asbestos litigation before the appointment of the 

Receiver.  See Order Granting Plaintiff’s Motion for New Trial in Crawford v. Celeanese Corp., C/A No. 

2017-CP-42-04429 (where this Court found that Covil’s insurers had been improperly operating, 

controlling, and abusing Covil for many years). 

 Unfortunately, this Court’s persistence and patience have been unsuccessful in causing these 

Insurers fully to disclose and produce the insurance information or the details concerning their respective 

insuring relationship with Covil to the Receiver for their insured, Covil.  After numerous attempts to achieve 
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compliance, this Court scheduled a show cause hearing on November 12, 2019, where the Insurers were 

directed to appear to discuss by policy and annual period (or portion thereof) the original and remaining 

limits of Covil’s insurance policies under all applicable coverage parts, including separately as to the 

product liability/completed operations coverage part and the operations/premises coverage part and to 

provide an accounting of the amounts paid in settlement for each claim paid or settled, who authorized 

payment, under what coverage parts of the policies settlements or judgments were paid, documentation or 

other evidence supporting the analysis and characterization of claims as products/completed operations or 

operations/premises claims, method of allocation of settlements or judgments paid among Insurers, policies 

and policy years and if no payment was made because of a denial of coverage, the stated basis at the time 

of settlement for such denial.  With the exceptions noted above in note 5, the Insurers failed and refused to 

comply with this order. 

 In sum, after months of work by this Court and its Receiver, it appears to this Court that these 

Insurers have refused to provide complete policy limits and settlement authority information to their 

insured’s Receiver, even after this Court ordered the Insurers to provide the information by September 30, 

2019, under penalty of perjury, and again in a show cause hearing scheduled on November 12, 2019.  

Despite their assertions in their memoranda submitted to this Court following the November 12, 2019 

hearing, the Court has given the Insurers ample opportunity to respond to Receiver’s arguments and explain 

to the Court why they should not be held in contempt for failing to abide by this Court’s September 19, 

2019 Order.  Despite these Insurers not complying with the clear terms of the September 19, 2019 Order to 

respond to the areas of inquiry under the penalty of perjury by September 30, 2019, the Court allowed these 

Insurers to submit additional affidavits and evidence after the November 12, 2019 hearing.  However, as 

the Court noted at the hearing, these Insurers were already in contempt of this Court’s order by not providing 

proper responses under perjury by the September 30, 2019 deadline, and the supplemental submissions, 

although potentially helpful to the Court in making this ruling, do not necessarily cure the Insurers’ 

contempt.  The Court has diligently reviewed and considered the extensive filings submitted by both the 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jan 08 11:39 A

M
 - Y

O
R

K
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2015C

P
4602155

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 Jun 18 3:34 P

M
 - R

IC
H

LA
N

D
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2020C

P
4001226

- 536 -



DB1/ 110571207.1 

 

6 
 

Receiver and these Insurers after the November 12, 2019 hearing.  The Court finds the submissions by these 

Insurers are not relevant to, and do not cure, their contemptuous conduct.  Rather, these filings have 

consumed additional countless hours of this Court’s time while these Insurers continue to play games rather 

than comply with this Court’s orders.  

The Court is particularly concerned with the fact that these Insurers continue to claim ignorance 

surrounding their responsibility to their insured and their obligations under this Court’s orders.  The Court 

has held multiple hearings wherein the Court has allowed the Receiver and the Insurers to present arguments 

pertaining to these issues, and the Receiver has been trying to obtain the requested information since his 

appointment, well over a year ago.  These Insurers cannot continue to plead ignorance in order to avoid the 

consequences of their own conduct and prolong the much-needed resolution of pending asbestos cases.  The 

Insurers have continuously attempted to impede the Receiver’s ability to determine the amounts of coverage 

available to Covil and have violated the South Carolina Alternative Dispute Resolution Rules by refusing 

to provide the Receiver with the necessary coverage information to fully participate in the mediation of 

these claims.  In fact, because of these Insurers’ obstinate refusal to comply with this Court’s order and 

their past conduct, the Receiver has been forced to go to great lengths in order to present evidence to this 

Court and piece together the secondary evidence of insurance.  While the Insurers have produced thousands 

of pages of documents, the production does not satisfy this Court’s order as these Insurers have still not 

produced full coverage information or policies to the Receiver or fully disclosed the nature and extent of 

their insuring relationship.   

During these hearings, the Court has been presented with evidence in the form of documents and 

sworn testimony indicating that Covil purchased products liability and completed operations liability 

insurance from USF&G (now a part of Travelers) from 1954 to 1964.  Specifically, Palmer Covil (the 

founder of Covil Corporation) testified in a deposition in 1977 that Covil purchased USF&G general 

liability insurance coverage from 1954 to 1964.  Moreover, Palmer Covil identified the Goldsmith Agency 

as the broker responsible for selling USF&G coverage to Covil.  Former Lieutenant Governor Nick 
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Theodore provided an affidavit, as a former employee and partner of this agency, that he recalled selling 

USF&G insurance to Covil during this time period (until his agency lost the business to an agent selling 

insurance issued by Sentry).   The Court finds this evidence and testimony to be persuasive, credible, and 

consistent with other known facts in this case. 

 On the other hand, USF&G reports only that it has been unable to locate these insurance policies.  

However, the Court has also been presented with evidence that USF&G undertook a systematic corporate 

program to destroy or discard its historical insurance policies which included policies and other related 

documentation from the period of time for which policies were issued to Covil as demonstrated by the 

evidence before this Court.  In its arguments before the Court on November 12, 2019, and its memorandum 

submitted after the hearing, USF&G argues the Court should disregard its historical conduct because past 

conduct cannot be the basis of a finding of contempt.  However, USF&G failed to inform the Court of the 

systematic destruction of policies until the Receiver brought the matter to the attention of the Court at the 

most recent hearing.  The Court is concerned by the Insurers’ failure to fully represent facts to the Court 

regarding the insurance coverage issued to Covil, especially considering that the Insurers acted as the alter 

ego of Covil for numerous years.  The Court has given the Insurers ample opportunity to inform the Court 

of the necessary facts surrounding these coverage issues, and the Insurers have continuously refused to 

provide full information, misrepresented information, and attempted to prevent this Court from ruling on 

these issues.   

 The Court is deeply troubled by USF&G’s historical behavior, including the widespread destruction 

of its insureds’ insurance policies in an effort to evade liability under these policies.  The Court is even 

more troubled by the fact that USF&G never mentioned, in numerous hearings on this very topic, that its 

policy destruction “purge” was the reason that USF&G is now unable to produce Covil’s policies to the 

receiver.  In this regard, USF&G has flagrantly defied this Court’s orders and attempted to make a mockery 

of this Court’s important work.  Rarely, if ever, has this Court encountered such a degree of corporate 
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dishonesty as has been on display from USF&G during these proceedings.  USF&G owes this Court a duty 

of candor, and should have been forthright.  

 The spoliation of evidence is the intentional, reckless, or negligent withholding, hiding, altering, 

fabricating, or destroying of evidence relevant to a current or reasonably anticipated legal proceeding. If 

proven, spoliation may be used to establish that the evidence was unfavorable to the party responsible. 

Black's Law Dictionary (8th Ed. 2004). The theory behind imposing sanctions for spoliation of evidence is 

that when a party destroys evidence, it is reasonable to infer that the party had “consciousness of guilt” or 

other motivations to avoid the evidence being heard or introduced to the jury. 

 A party bringing a motion for sanctions based on spoliation bears the burden of establishing three 

(3) independent elements before the Court may determine which sanction, if any, is appropriate. These 

elements are: 

 (1) that the party having control over the evidence had a duty to preserve it at the time  

  it was destroyed; 

 (2) that the evidence was destroyed with a culpable state of mind; and 

 (3) that the destroyed evidence was relevant to the party's claim or defense such that a  

  reasonable trier of fact could find that it would support that claim or defense. 

 

Hawkins v. College of Charleston, 2013 WL 6050324, *2 (4th Cir. 2013) (quoting Cytec Carbon Fibers, 

LLC v. Hopkins, No. 2:11-cv-0217, 2012 WL 6044778 (D.S.C. Oct. 22, 2012)). 

 As to the first element, USF&G had a duty to preserve this evidence.  “A party has a duty to preserve 

evidence during litigation and at any time ‘before the litigation when a party reasonably should know that 

evidence may be relevant to anticipated litigation.’” Id. at *3 (quoting Silvestri v. General Motors Corp., 

271 F.3d 583, 590 (4th Cir. 2001)). There is a common law duty to preserve evidence, and a party can only 

be sanctioned for destroying evidence it had a duty to preserve. That duty arises when a party has notice 

that the party possesses evidence that is relevant to litigation or when a party should have known the 

evidence may be relevant to future litigation.  Pre-litigation discussions or requests to inspect can also 

trigger a duty to preserve relevant evidence and it can be said that the obligation to preserve evidence  
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runs first to counsel, who then has an ethical obligation to notify and advise their client on its obligations 

to safeguard and preserve the evidence relevant to the litigation on a continuing basis. 

 Covil is unable to identify a specific date on which USF&G’s duty to preserve records arose. 

However, by 1976, USF&G had received correspondence from Covil requesting USF&G to respond to an 

asbestos case, and by June 1983, USF&G had received correspondence from Covil serving as Covil’s final 

written demand that USF&G afford a defense to Covil in an asbestos case.   As a result of this exchange of 

correspondence, USF&G knew by at least June 1983 that its insurance policies issued to Covil would be 

highly relevant documents for years to come.  Despite this fact, USF&G reports that it has been unable to 

locate the early policies issued to Covil – policies that it denies having issued – or an actual copy of a later 

policy that it admits to having issued to Covil. 

 The evidence demonstrates that USF&G cannot locate the early policies USF&G issued to Covil, 

or the later policy it admits having issued to Covil, because USF&G destroyed the policies.  In 1984, the 

year after Covil’s counsel demanded a defense from USF&G, which was facing a growing number of long-

tail claims like the asbestos claims here, USF&G deliberately began purging old policies and policy 

information, including information on policy limits. To support its contentions regarding the destruction of 

policies, the Receiver submitted documents from the Western MacArthur litigation; most importantly the 

Pillsbury Report, which USF&G Filed in Western MacArthur litigation (Western MacArthur Company v. 

General Accident Insurance Company of America, Case No. 721595-7, In the Superior Court for Alameda 

County, California). 6  

                                                           
6 The Pillsbury Report is an 85-page document, filed in United States Fidelity & Guaranty Company, et 

al. v. American Re-Insurance Company, et al. Index No. 604517/2002, in the Supreme Court of the State 

of New York, County of New York. An expert witness, Philip L. Pillsbury, Jr., of the New York law firm, 

Pillsbury and Levinson, was retained by the reinsurers of USF&G to evaluate, in the context of California 

bad faith and insurance practice, the potential exposure for damages, which USF&G faced in a jury trial 

in 2002. This material was presented by Covil, at the November 12, 2019 hearing to describe the 

significant corporate misconduct leading to USF&G’s contention that it was unable to locate copies of 

Covil’s early insurance policies, which the Receiver found highly probative of the key issues in the 

proceeding. There was no objection regarding the Court’s consideration of the documents, and Defendant 
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As stated in the Pillsbury report, an April 30, 1984 memorandum from Charles Watson, then a Vice 

President of USF&G, the new document destruction policy mandated the “purging of each file, not just 

files that can be discarded in entirety,” required that doubts should be resolved “in favor of discarding unless 

there are legal restraints,” and admonished that “we must be absolutely sure that we have thoroughly 

cleaned existing files.” Similarly, a March 16, 1984 Department Circular detailing the Records 

Management Program noted: “All existing departmental files are to be in full compliance including having 

been completely purged of all obsolete and duplicate material.”    

 As detailed in the expert report of Philip Pillsbury, which USF&G filed on February 21, 2017 as 

an exhibit to its opposition to a motion in the Western MacArthur reinsurance matter then pending in New 

York, USF&G’s employees were given just two months to comply with the document destruction.   Relying 

on USF&G’s historical records, Mr. Pillsbury also described the deposition testimony of Randolph 

Rohrbaugh, the USF&G Vice President of Quality Assurance, who testified that, at a meeting concerning 

the USF&G document destruction program among USF&G management and attorneys in 1984, “there was 

a discussion as to whether USF&G should retain its records information about insureds’ policies given that 

insureds would bear the burden of proof as to those policies.”  See Pillsbury Report at 18.    

 In short, the evidence shows that USF&G plainly undertook its purge of policy-related materials in 

anticipation of litigation.  Having destroyed its policy records, USF&G then could require its policyholders 

to provide copies of their policies to USF&G in order for USF&G to provide coverage.  Beginning in the 

late 1980s, however, USF&G realized that policyholders could prove coverage for long-tail liability claims 

with secondary evidence, even if USF&G had destroyed the actual historical policy records in its 

possession.  In his report in the reinsurance matter, Mr. Pillsbury describes the USF&G decision to reverse 

course on the document destruction policy.  See Pillsbury Report at 18–19.  Summarizing the deposition of 

Kenneth Ford, the USF&G in-house counsel in the Claims Legal Division, Mr. Pillsbury notes that Ford 

                                                           
USF&G and others requested the court allow them to submit further documentation. The court has 

considered the report and the additional insurers’ submissions in drafting this order.  
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“testified at deposition that USF&G decided to ‘stop the destruction’ after policyholders began to prove 

coverage for the long-tail claims with ‘partial information concerning a policy,’ and the burden was shifted 

to the insurer to prove there wasn’t a policy or at least to prove the policy terms, and USF&G was not able 

to rebut some of that information.”  Id. at 19.  The reversal of course apparently occurred after USF&G 

destroyed evidence of the coverage it had provided to Covil between 1954 and 1964 and the actual policy 

it admits to having issued to Covil in the 1976 to 1978 periods.   

 Recently produced documents from USF&G itself further support that had USF&G not destroyed 

its historical policies, it would have been able to locate coverage it issued to Covil in the 1950s and 1960s 

and the actual policy it admits to having issued to Covil in 1976 to 1978.  USF&G Claims Register 

documents7 produced to the Receiver by USF&G on November 22, 2019, and December 5, 2019, over two 

months after this Court’s deadline for production, show USF&G paid claims on Covil policies made by 

third-party business entities such as Daniel Construction, Tennessee Eastman, Raburn Mills, First Baptist 

Church and Hicks & Ingle Company during the period from 1955 to 1962, further supporting the fact that 

USF&G issued general liability insurance coverage to Covil during this timeframe and, due to its conduct, 

has been unable to produce full and complete coverage information.  Furthermore, although it claims to 

have what it calls a “certified” copy of the 1976 to 1978 primary policy it admits having issued to Covil, 

USF&G has not been transparent with either Covil or the court.  This so-called “policy” is a collection of 

forms, not an actual insurance policy, and there is no competent proof of an aggregate limit for products or 

completed operations claims.  USF&G’s use of the word “certified” is also misleading since the documents 

have no independent verification of their source or accuracy. 

                                                           
7 The Court understands that USF&G utilized Claims Registers to maintain an index of all paid claims, and 

specifically that an entry was not placed on a claims register until a clerk had reviewed the relevant 

insurance policy to ensure that there was coverage for the loss.  An April 1947 booklet entitled “Claim 

Department Clerical Instructions” detailed USF&G’s instructions to clerical staff regarding entry of claims 

in the claims register: “After the clerk has checked the policy or bond information to determine if there is 

coverage for the loss, she enters it on the claim register as provided on that form.  She assigns the number 

next in order to the last one used.  A separate sheet is used on each class of claims for each month.  A carbon 

copy of the claim register is sent to the Home Office on the first of each month on AL [Automobile Bodily 

Injury], L [Other Bodily Injury], C [Compensation], and MP [Miscellaneous Property Damage] claims.”  
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 By failing to maintain documents relevant to pending and future asbestos personal injury and 

insurance litigation, USF&G had a culpable state of mind because it either intentionally or negligently 

destroyed the evidence. The destruction of the documentary evidence that Covil seeks significantly hampers 

Covil’s Receiver’s ability to reconstruct its insurance program and other information relevant to pending 

and future asbestos personal injury and insurance litigation. 

 The “culpable” state of mind requirement does not require willful destruction. Rather, the moving 

party need only show that the evidence was destroyed “knowingly, even without intent [to breach the duty 

to preserve it], or negligently.”  Byrnie v. Town of Cromwell, 243 F.3d 93, 107–12 (2d Cir. 2001).  “[T]he 

Fourth Circuit requires only a showing of fault, with the degree of fault impacting the severity of the 

sanctions.”  Sampson v. City of Cambridge, Maryland, 251 F.R.D. 172, 179 (D. Md. 2008) (citing Silvestri, 

271 F.3d at 590). 

 Here, the evidence before the Court shows that USF&G’s conduct of destroying or losing relevant 

documents satisfies the required minimum level of culpability needed for spoliation sanctions to be 

imposed. Because culpability encompasses everything from ordinary negligence to willful conduct, the 

culpable standard merely requires USF&G to have some degree of fault, which is the case in this matter. 

Whether the Court finds that USF&G was negligent, grossly negligent, or willful in destroying the evidence, 

the Court concludes that USF&G had a culpable state of mind when it spoliated the evidence at issue. 

 The last of the three independent elements, relevance to the party’s claims, is also clearly present 

on these facts. Under Rule 401 of the South Carolina Rules of Evidence, “relevant evidence” means 

“evidence having any tendency to make the existence of any fact that is of consequence to the determination 

of the action more probable or less probable that it would be without the evidence.”  “Evidence is relevant 

if it tends to establish or make more or less probable some matter at issue upon which it directly or indirectly 

bears.”  State v. Schmidt, 288 S.C. 301, 303, 342 S.E.2d 401, 403 (1986).  Thus, any evidence which assists 

a jury at arriving at the truth of an issue is relevant. The determination of the relevancy of evidence is largely 
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within the trial judge’s discretion.  Strickland v. Coastal Design Assocs., Inc., 294 S.C. 421, 425, 365 S.E.2d 

226, 228 (Ct. App. 1987). 

 Here, Covil has met its burden of showing the spoliated evidence is highly relevant to its case. The 

fact that USF&G destroyed or lost such evidence is extremely damaging to Covil’s ability to reconstruct its 

insurance policies. As such, USF&G should not profit or benefit from its failure to preserve this evidence. 

Of course, Covil has no way of knowing precisely what has been destroyed. However, there is reason to 

believe that the destroyed evidence would have aided Covil’s position, which has suffered irreparable 

prejudice due to USF&G’s spoliation.  USF&G is hereby ORDERED to produce ALL documents related 

to these issues, including all transcripts, from the Western Asbestos litigation, including the subsequent re-

insurance litigation, to Covil’s Receiver by January 13, 2020. 

 By destroying relevant evidence, USF&G has succeeded in hiding significant evidence of its 

insurance coverage and attempted to deprive Covil of the opportunity to present critical evidence of 

insurance coverage. Thus, the Court finds that USF&G spoliated relevant evidence and will issue an 

appropriate sanction to deter such conduct in the future and attempt to re-level the now uneven evidentiary 

playing field. 

 When a party loses or destroys evidence, an inference may be drawn that the destroyed or lost 

evidence would have been adverse to that party. Gathers ex rel. Hutchinson v. S.C. Elec. & Gas Co., 311 

S.C. 81, 83, 427 S.E.2d 687, 689 (Ct. App. 1993) (citing Kershaw Cty. Bd. of Educ. v. United States Gypsum 

Co., 302 S.C. 390, 396 S.E.2d 369 (1990)). Over the years, courts have found numerous sanctions to be 

appropriate for the spoliation of evidence. Courts have allowed adverse inferences to be drawn from the 

loss or destruction of relevant evidence, dismissed cases or stricken pleadings, issued fines plus attorney’s 

fees and applied almost every other sanction available for the failure to provide discovery. 

 Among the tools that judges may use to combat spoliation is the adverse inference jury 

instruction/presumption. Giving the finder of fact the ability to decide what weight to place on the spoliation 

is the preferred practice in South Carolina. Karppi v. Greenville Terrazzo Co., 327 S.C. 538, 489 S.E.2d 
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679 (Ct. App. 1997).  The presumption does not arise from the failure to present the evidence, but rather 

from the role that the spoliating party had in preventing it from being reviewed by the jury or court. When 

a party loses or destroys evidence, an inference may be drawn that the destroyed or lost evidence would 

have been adverse to that party. Gathers v. S.C.E.&G. Co., 427 S.E.2d 687, 689 (S.C. Ct. App. 1993) (citing 

Kershaw Cty. Bd. of Educ., 302 S.C. 390, 396 S.E.2d 369).  Based on the evidence established by Covil’s 

Receiver regarding the existence of Covil insurance coverage issued by USF&G, and based on the evidence 

demonstrating USF&G’s spoliation of evidence regarding the existence of the coverage, this Court holds 

that USF&G’s issued general liability insurance coverage to Covil Corporation on an annual basis, 

including products and completed operations coverage, between 1954 and 1964, without an aggregate limit 

of liability for damages paid for bodily injury or property damage.  The court also makes a similar finding 

as to the 1976 to 1978 policy, SMP 490049. 

 Further, necessitated by the Supreme Court’s charge to this Court to manage the South Carolina 

statewide asbestos litigation cases and as a direct result of these Insurers’ recalcitrance in refusing to 

cooperate with this process, this Court and its Receiver are now left to discharge their respective duties by 

reconstructing the nature and scope of Covil’s historical insurance program (without the cooperation of the 

Insurers) so as to facilitate the management of the South Carolina asbestos docket.  In this effort, the Court 

will apply the following principles of South Carolina insurance law. 

 1. “Trigger of Coverage.”  The term “trigger of coverage” describes the necessary events 

for a liability policy to respond to a suit seeking damage because of bodily injury.  The Court rules that the 

policies at issue respond to suits when bodily injury takes place during the policy period, regardless of when 

the event causing the injury took place and regardless of when the injury becomes known or knowable.  All 

of an insured’s policies in effect from a person’s first exposure to asbestos through manifestation of an 

asbestos disease and, ultimately, to death cover the asbestos cases unless coverage is otherwise excluded.  

This approach is called a “continuous trigger of coverage” or an “injury in fact trigger of coverage” 

inasmuch as medical science established long ago that asbestos injuries begin upon first inhalation of 
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asbestos fibers and continue progressively thereafter. As respects asbestos injury and death suits, the 

“continuous trigger of coverage” and the “injury in fact trigger of coverage” yield the same result such that 

the court need not choose between these conceptually similar approaches. Armstrong World Indus., Inc. v. 

Aetna Cas. & Sur. Co., 45 Cal. App. 4th 1, 45 (1996) (“We find no error in the trial court’s use of an injury-

in-fact analysis to apply a continuous trigger.”).  

 2. The Distinction Between “Operations” and “Completed Operations.” The Court finds 

that the policies at issue contain separate and distinct coverage parts for “operations” and “completed 

operations.”  As a general matter, the policies contain no aggregate limit of liability for the operations 

coverage part, although the Court has also held that the USF&G policies issued to Covil between 1954 and 

1964 also contain no aggregate limit of liability for the products and completed operations coverage part as 

well.  The operations coverage part for each one of the policies at issue in this case responds repeatedly to 

each and every “occurrence” without a total “cap” on the insurers’ liability to pay, subject only to a “per 

occurrence” limit of liability.  The same is true of products and completed operations claims covered under 

the 1954 to 1964 USF&G policies. Most of the asbestos contracting claims against Covil invoke the 

operations coverage part because they did not result from its “completed operations.”   

 The insurers have conflated the separate “operations” coverage part with the “completed 

operations” coverage part and have applied their policies in a manner that has not been adopted by the state 

courts in South Carolina.  The Court is aware that the insurers contend that aggregate limits of liability 

apply to any third party’s claim against Covil involving exposure to asbestos that took place before the 

inception date of their policies.  The policies are not written in that manner, however. There is nothing in 

the definition of “completed operations” that focuses on the inception date of a policy.  

 This Court is aware that, in seeking to limit their obligations to Covil, the insurers would prefer to 

rely exclusively on federal decisions attempting to “guess” the view the Maryland Court of Appeals would 

take if the issue of interpreting the “completed operations” provisions of the polices were presented to it.  

The insurers take the position that the Fourth Circuit has “spoken” definitively on this issue.   However, 
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this Court finds that federal decisions attempting to predict the interpretation of policy language under 

Maryland law are not pertinent to the determination of South Carolina law.  This Court specifically finds 

that In re Wallace & Gale Co., 385 F.3d 820 (4th Cir. 2004) is not the law of South Carolina.   

 This Court finds that the “completed operations hazard” described in the insurers’ policies, and the 

corresponding aggregate limits of liability in the policies that contain such aggregate limits of liability, 

apply only when a plaintiff is exposed to asbestos after Covil completed its installation or removal 

operations or work at a particular jobsite.   

 The Court holds that any aggregate limit of liability in the insurers’ policies applies only to suits 

seeking the recovery of damages for bodily injury where the plaintiff was exposed to asbestos attributed to 

Covil after Covil completed its work at a particular jobsite. No aggregate limits of liability apply to suits 

seeking the recovery of damages for bodily injury where the plaintiff was exposed to asbestos while Covil 

was performing work at a particular jobsite.8 See, e.g., Travelers Cas. & Sur. Co. v. Gerling Global 

Reinsurance Corp. of Am., 419 F.3d 181, 184 (2d Cir. 2005) (“Gerling”) (“Operations” coverage “protected 

[the insured] from claims for asbestos-related injuries resulting from asbestos exposure on [the insured’s] 

premises or during its business operations, for example, injuries occurring during the installation or removal 

of asbestos products”); Travelers Cas. & Sur. Co. v. Employers Ins. of Wausau, 130 Cal. App. 4th 99, 114 

n.6 (2005) (“Examples of injuries covered under the premises-operations coverage include injuries suffered 

by a shipyard worker while installing insulation at the insured’s facility and injuries caused by a 

subcontractor’s negligent construction of a wall that fell on a worker while the job was in progress.”).     

                                                           
8 Covil contends that policies in addition to those issued by USF&G between 1954 and 1964 do not contain 

any aggregate limits of liability at all. The court has not reached any conclusion as to this contention, except 

to conclude, in accordance with well-settled South Carolina law, that the burden is on the insurer to prove 

any limitation on coverage, including a limitation such as an aggregate limit of liability.  
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   3. Burden Of Proof.  The Insurers bear the burden of proving any exclusion or limitation of 

coverage, including the application of aggregate limits to particular suits and the “exhaustion” of the 

aggregate limits of liability in their policies.    

 The South Carolina Supreme Court has recognized that insurers bear the burden of proving the 

applicability of a coverage provision that limits their liability to their insured: “Insurance policy exclusions 

are construed most strongly against the insurance company, which also bears the burden of establishing the 

exclusion’s applicability.”  Owners Ins. Co. v. Clayton, 364 S.C. 555, 560 614 S.E.2d 611, 614 (2004) 

(citing Boggs v. Aetna Cas. and Sur. Co., 272 S.C. 460, 252 S.E.2d 565 (1979)); see also Auto Owners Ins. 

Co. v. Benjamin, 415 S.C. 137, 144–48, 781 S.E.2d 137, 141–44 (2015) (upholding circuit court decision 

to construe an ambiguous terms in favor of coverage, and noting that “ambiguous terms are to be construed 

strictly against the insurer”).  Courts have held that this basic principle also applies to “limitations” on 

coverage. Ins. Co. of N. Am. v. Kayser-Roth Corp., 770 A.2d 403 (R.I. 2001) (“[o]nce the insured makes a 

prima facie showing of coverage, ‘the insurer then bears the burden of proving the applicability of policy 

exclusions and limitations in order to avoid an adverse judgment.’” (quoting Gen. Accident Ins. Co. v. Am. 

Nat’l Fireproofing, Inc., 770 A.2d 403, 416 (R.I. 1998))); Koppers Co. v. Aetna Cas. & Sur. Co., 98 F.3d 

1440, 1446 (3d Cir. 1996) (“[T]he insurer bears the burden of proving the applicability of any exclusions 

or limitations on coverage, since disclaiming coverage on the basis of an exclusion is an affirmative 

defense”).  

 Consequently, as to any individual asbestos lawsuit, it is the Insurers’ burden to prove that the suit 

seeks the recovery of damages that are subject to the aggregate limits of liability, if any, applicable to the 

“completed operations” provisions in their policies, where such aggregate limits have been proven by each 

particular Insurer as to each specific policy or policy period. By definition, aggregate limits restrict 

coverage.  Accordingly, the insurers bear the burden of demonstrating that aggregate limits in their policies, 

if any, apply to any particular asbestos suits.  

 4. Occurrences. The policies at issue provide coverage for legal liabilities resulting from an 
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“occurrence.”  An “occurrence” is typically defined as an accident, including exposure to substantially 

similar conditions, that results in bodily injury during the policy period.  Covil faces allegations in numerous 

lawsuits that multiple asbestos injury and wrongful death “occurrences” have resulted from its asbestos 

“operations.” Covil is therefore entitled to multiple “per occurrence” limits of liability to resolve each of 

the asbestos suits.   

 The asbestos insulation operations suits against Covil are not repetitive products liability suits 

alleging exposure to asbestos from the same defective product. Instead, these suits allege that Covil’s 

operations exposed workers and other bystanders to asbestos. Courts have held that the type of asbestos 

operations claims against Covil resulted from multiple “occurrences” under the standard definition of 

“occurrence” used during the time of the insurers’ policies. See, e.g., Gerling, 419 F.3d at 184 (“[I]f claims 

arising from multiple occurrences triggered [operations] coverage, then Travelers was exposed to unlimited 

liability; each occurrence was subject to a $1 million limit on liability, but there was no cap on total liability.  

Regardless of how much Travelers had paid for previous non-products occurrences under a single policy, 

each additional non-products occurrence under that policy subjected Travelers to liability anew.”).  

 5.   Allocation of Losses to Covil’s Policies.  Exposure to asbestos results in progressive 

injury spanning many years, thereby triggering coverage under multiple policies.  Exposure to asbestos 

during the conduct of operations that results in bodily injury during the policy period or periods during 

which the operations were conducted also presents an allocation issue.  And, here, Covil is in a 

Receivership, with no assets other than its insurance policies and proceeds, which also affects any allocation 

of loss since Covil itself cannot absorb any allocation of loss.  Finally, the Court notes that the language of 

the policies typically requires the insurers to pay “all sums” – meaning everything – for which the insured 

is legally obligated to pay if a claimant sustains bodily injury during the period of the policy.     

 The Court is mindful of the South Carolina Supreme Court’s decision in Crossman Communities 

of N.C., Inc. v. Harleysville Mut. Ins. Co., 395 S.C. 40, 717 S.E.2d 589 (2011), and notes that it speaks 

generally to allocation of loss in a continuous injury situation such as asbestos-related disease but does not 
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address the particular circumstances presented by this Receivership, i.e., the applicability of operations 

coverage and the impracticability of allocation of loss to Covil itself.  Therefore, the Court will apply the 

rule of Crossman Communities of N.C., Inc. except in the case of operations claims where the policies in 

effect during the conduct of the operations will apply on an “all sums” basis.  The Court also interprets 

Crossman such that allocation of loss will not be made to policy years when Covil does not have any 

available or responsive coverage. 

 Finally, each individual insurer will nevertheless be protected fully against the possibility that it 

paid too much on a single asbestos claim by its right to seek contribution from any other insurer, but not 

from Covil, whose policy also was triggered by the asbestos suit. This approach “ensures that [Covil] is 

indemnified by one [or more] insurer for the full extent of the loss up to the policy’s limits, but apportions 

liability among all insurers whose policies were triggered by the claimant’s asbestos-related bodily injury.” 

Armstrong, 45 Cal. App. 4th at 55.  

 This Court further finds that no aggregate limit of liability for product liability or completed 

operations claims has been or can be proven, and therefore no aggregate limit for product liability or 

completed operations claims exists, for the following Covil insurance policies: 

Policy Period Insurer Policy Number 

April 21, 1964 – April 21, 1965 Hardware Mutual 

Casualty Co. 

39 04132 02 01 

April 21, 1965 – April 1, 1966 Hardware Mutual 

Casualty Co. 

39 04132 02 01 

April 21 1966 – March 31, 1967 Hardware Mutual 

Casualty Co. 

39 04132 02 

March 31, 1967 – March 31, 1968 Hardware Mutual 

Casualty Co./Sentry 

39 04132 07 

March 31, 1968 – March 31, 1969 Hardware Mutual 

Casualty Co./Sentry 

39 04132 07 

March 31, 1969  - March 31, 1970 Hardware Mutual 

Casualty Co./Sentry 

39 04132 07 

March 31, 1974 – March 31, 1975 Maryland Casualty 

Company 

41-206393 

March 31, 1975 – March 31, 1976 Maryland Casualty 

Company 

41-206393 
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March 31, 1976 – March 31, 1977 USF&G SMP 490049 

March 31, 1977 – March 31, 1978 USF&G SMP 490049 

 

 This Court further orders that this Order be forwarded to the South Carolina Attorney General and 

to the South Carolina Department of Insurance for their consideration and further action, as they may deem 

appropriate.    

 

AND IT SO ORDERED this 8 day of January, 2020.      

     

 

            

 Jean H. Toal, Chief Justice of the Supreme 

 Court, Retired, acting as Circuit Court Judge 

 

Columbia, South Carolina. 
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York Common Pleas

Case Caption: Charlotte Gaye Smith  , plaintiff, et al VS   CBS Corporation  ,
defendant, et al

Case Number: 2015CP4602155

Type: Order/Other

IT IS SO ORDERED.

s/ Jean H. Toal #2758

Electronically signed on 2020-01-08 11:32:39     page 23 of 23
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STATE OF SOUTH CAROLINA 

COUNTY OF RICHLAND 

IN THE COURT OF COMMON PLEAS 
  FOR THE FIFTH JUDICIAL CIRCUIT 
                 CASE NO. 2020-CP-40-01226 

COVIL CORPORATION, by and 
through its duly appointed Receiver, 
Peter D. Protopapas, 

Plaintiff, 

vs. 

PENNSYLVANIA NATIONAL 
MUTUAL CASUALTY 
INSURANCE COMPANY, 

Defendant, 

DEFENDANT PENN NATIONAL’S 
MOTION FOR RECONSIDERATION 

COMES NOW Defendant Pennsylvania National Mutual Casualty Insurance Company 

(“Penn National”), by and through counsel, pursuant to Rule 59(e) of the South Carolina Rules 

of Civil Procedure, and moves the Court to reconsider its Order entered on August 13, 2020, 

granting the Motion for Partial Summary Judgment filed by Plaintiff Covil Corporation (“Covil”) 

in this action. 

The undisputed facts in the present matter are as follows: 

1. Penn National issued a liability insurance policy, policy no. 515 50 28 53 

(the “Penn National policy”), to Covil with annual policy periods from March 31, 1986 to 

March 31, 1988.   

2. The Rollins Asbestos Action 1  was filed against Covil on April 5, 2019, 

alleging that Mr. Rollins suffered from mesothelioma as a result of exposure to asbestos.  

On April 10, 2019, an Amended Complaint was filed in the Rollins Asbestos Action, which was 

1 The asbestos lawsuit at issue in this action is captioned David D. Rollins v. Covil Corp. et al, C.A. No. 2019-CP25- 
0118 (the “Rollins Asbestos Action”), filed in Hampton County, South Carolina. 
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served on Covil on April 25, 2019.  Covil filed its Answer to the Amended Complaint 

on May 28, 2019, through defense counsel retained by other insurers to whom Covil 

had tendered the Rollins Asbestos Action at that time; however, Covil did not provide notice to 

Penn National of the Rollins Asbestos Action at that time. 

3. Only after the pleadings had been closed and discovery (both fact and also expert) 

had long since been completed did Covil send its first notice of the Rollins Asbestos Action 

to Penn National on January 27, 2020. 

4. Then, on February 10, 2020, the Receiver for Covil wrote to counsel for 

Penn National to advise that a mediation had been scheduled for February 25, 2020, 

in the Rollins Abestos Action, providing notice to Penn National just twelve (12) business days 

before the date of the mediation, expecting Penn National to participate in a settlement in 

an action that had been litigated for nearly ten (10) months without any prior notice to 

(and hence, participation by) Penn National in such action.  

5. As a condition for coverage, the Penn National policy requires that “[i]f claim is 

made or suit is brought against the insured, the insured shall immediately forward to 

the Company every demand, notice, summons or other process received by him or 

his representative.” 

6. Covil failed to comply with this condition for coverage under the policies.  Covil 

did not provide any notice or forward any suit papers in the Rollins Asbestos Action to 

Penn National until January 27, 2020—over nine (9) months after it had been served with 

the complaint in such action.  Then, less than a month after providing Penn National with 

its first notice of the Rollins Asbestos Action, and while Penn National was still in the process of 

gathering information from the defense counsel retained by other insurers to whom Covil 
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had provided timely notice, Covil settled the claims asserted against it during the course of 

a mediation conducted on February 25, 2020 (of which Covil provided even less notice to 

Penn National). 

7. Given that Covil and its other insurers are funding the settlement at issue, 

the rights of an innocent third-party are not jeopardized by Covil’s failure to comply with 

the notice conditions in the policies. Therefore, Covil is not entitled to coverage under 

the Penn National policy for the settlement in Rollins Asbestos Action because it failed to 

comply with the conditions for coverage under the policies regardless of whether Penn National 

was “substantially prejudiced” by Covil’s untimely notice (which it was). 

8. Furthermore, even if “substantial prejudice” was required in order to relieve 

Penn National of its coverage obligations in relation to the Rollins Asbestos Action 

under the Penn National policy, Penn National was “substantially prejudiced” by Covil’s 

untimely notice.  By the time Covil provided any notice of the Rollins Asbestos Action, 

the litigation had been pending for over nine (9) months with discovery all but completed, 

the trial date just eight (8) weeks away. Then, the parties in the Rollins Asbestos Action 

engaged in a mediated settlement conference with notice of just twelve (12) business days to 

Penn National—during which Covil and its other insurers (to whom timely notice was provided) 

settled the claims against Covil in the Rollins Asbestos Action—precluding Penn National from 

meaningfully participating in the mediation given the untimely notice and lack of information 

and documentation provided by Covil to Penn National prior to the mediation.  

9. Alternatively, the “Completed Operations Hazard and Products Hazard” exclusion 

in the Penn National policy bars coverage for the claims asserted against Covil in 

the Rollins Asbestos Action. 
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10. The “Completed Operations Hazard and Products Hazard” exclusion 

in the Penn National policy bars coverage under the policy for “bodily injury” included in 

the “completed operations hazard” and the “products hazard”. 

11. The only exposure that Covil identifies with respect to Mr. Rollins as contributing 

to his diagnosis with mesothelioma is “take home” exposure via his step-father, Mr. Ashworth, 

who is alleged to have been present at Bowater, while Covil performed piping system and 

insulation work between March 11, 1986 and January 25, 1987, under a subcontract which 

required Covil to “[f]urnish all supervision, labor, equipment and tools, materials (except as 

noted), and incidentals required to supply and install all insulation on required piping systems.” 

12. Covil does not contend and it is not alleged in the Rollins Asbestos Action that 

Mr. Rollins was ever present at Bowater while Covil was allegedly performing operations at 

the facility, but rather contends that Mr. Rollins was exposed to asbestos dust that his stepfather 

brought home with him when he returned home from work at Bowater during the relevant time-

period. 

13. The “bodily injury” as alleged in the Rollins Asbestos Action falls within 

the “products hazard” in the Penn National policy effective from March 31, 1986 to 

March 31, 1987, because such “bodily injury” is alleged to have arisen from Covil’s products 

away from premises owned by or rented to Covil and after physical possession of such products 

had been relinquished to others during that time period. Accordingly, coverage for the claims 

asserted against Covil in the Rollins Asbestos Action is barred by the “Completed Operations 

Hazard and Products Hazard” exclusion in the 1986-1987 Penn National policy.  Additionally, 

the “bodily injury” as alleged in the Rollins Asbestos Action would also be excluded as within 

the “completed operations hazard” because the alleged injury arose out of Covil’s operations and 
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occurred after such operations had been completed and away from premises owned by or rented 

to Covil. 

14. Furthermore, in the alternative, Covil’s Motion for Partial Summary Judgment 

is premature insofar as discovery in this case has yet to be completed.  Penn National will need 

to engage in discovery in this action, including, but not limited to, Covil’s tender of 

the Rollins Asbestos Action to Penn National and other insurers and the reason for the failure to 

delay tendering this matter to Penn National, the nature and timing of the alleged asbestos 

exposure in such action, the settlement entered into by Covil in such action, including 

the total amount of the settlement and the amount (if any) that Covil itself paid to settle such 

action, etc. 

WHEREFORE, Penn National respectfully requests that the Court reconsider and reverse 

its grant of Covil’s Motion for Partial Summary Judgment, and its corresponding holding that 

the Penn National policy provides coverage to Covil for the claims asserted against it in 

the Rollins Asbestos Action. 

Respectfully submitted this the 24th day of August, 2020. 

/s/ David G. Harris II  
David G. Harris II (S.C. Bar No. 101951) 
dharris@goldbergsegalla.com 
David L. Brown (pro hac vice application to be submitted) 
N.C. State Bar No. 18942 
dbrown@goldbergsegalla.com 
Brady A. Yntema (pro hac vice application to be submitted) 
N.C. State Bar No. 25771 
byntema@goldbergsegalla.com 
GOLDBERG SEGALLA LLP 
701 Green Valley Road, Suite 310 
Greensboro, North Carolina 27408 
Telephone: 336.419.4900 
Attorneys for Defendant Penn National
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STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 

IN THE COURT OF COMMON PLEAS 
FOR THE FIFTH JUDICIAL CIRCUIT 

 
Covil Corporation, by and through its duly 
appointed Receiver Peter D. Protopapas,  
 

Plaintiff, 
 

Vs. 
 
Pennsylvania National Mutual Casualty 
Insurance Co.,  
 
 

Defendant. 

 
 

Case Number: 2020-CP-40-01226 
 
 

RECEIVER’S RESPONSE TO PENN 
NATIONAL’S MOTION FOR 

RECONSIDERATION 
 

Peter D. Protopapas, in his capacity as Receiver for Covil Corporation (“the Receiver”), 

and acting by and through the undersigned counsel, files this Response to Pennsylvania National 

Mutual Casualty Insurance Co.’s (“Penn National”) August 24, 2020 Motion for Reconsideration 

(“Motion”) of this Court’s August 13, 2020 Order granting Covil Corporation’s (“Covil”) Motion 

for Partial Summary Judgment.  

Penn National’s Motion merely repeats the same arguments that this Court already 

considered and rejected in granting Covil’s motion.  Penn National does not identify a single error 

of law or fact in the Court’s Order.  Rather, its only basis for asking the Court to reverse itself is 

because it does not like the Court’s decision.  Penn National’s motion should be denied.  

I. Factual Background 

On February 28, 2020, the Receiver for Covil Corporation filed this lawsuit, which alleges 

that Penn National breached one of the two insurance contracts it has with Covil when it refused 

to participate in the settlement of the David D. Rollins matter pending against Covil. 

On April 22, 2020, the Receiver moved for partial summary judgment on the ground that 

Penn National breached its insurance contract with Covil, which was in effect during the relevant 
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time period, Penn National policy number 515 5028 537, for the policy period March 31, 1986 to 

March 31, 1987, when it attended the court-ordered mediation in the Rollins case.  At that time, 

Penn National declined to contribute any dollar amount to settle Rollins, even though the $50,000 

required to settle the case was within the limits of the insurance policy Penn National issued to 

Covil.  In Penn National’s May 8, 2020 Opposition, it argued, among other things, that an 

exclusion in its policy, the “completed operations hazard” and the “products hazard,” bars 

coverage for Rollins.  See Penn National’s Opposition.  Covil filed its Reply in support of summary 

judgment on June 18, 2020. 

After carefully considering the pleadings, the parties’ briefing, and the entire record before 

it, the Court granted Covil’s Motion in its August 13, 2020 Order (“Order”).1 Penn National filed 

its Motion for Reconsideration on August 24, 2020. 

II. Argument and Authorities 

A. Legal Standard 

Penn National moves for reconsideration under Rule 59(e), SCRCP. Under that Rule, “a 

party may not raise an issue in a motion to reconsider, alter or amend a judgment that could have 

been presented prior to the judgment.” Kiawah Prop. Owners Group v. Pub. Serv. Comm’n of S.C., 

359 S.C. 105, 113, 597 S.E.2d 145, 149 (2004) (citing Patterson v. Reid, 318 S.C. 183, 185, 456 

S.E.2d 436, 437 (Ct. App. 1995)).  The trial court has the discretion to deny a motion to reconsider 

“on the brief filed by the parties without oral argument.”  Pollard v. Cnty. of Florence, 314 S.C. 

397, 402, 444 S.E.2d 534, 534 (Ct. App. 1995) (emphasis in orginal). 

 

1 Pursuant to the Supreme Court’s COVID-19 guidelines, the Court decided the motion on the briefing as there was 
no need for “further input from the lawyers.”  See Re: Operation of the Trial During the Coronavirus Emergency, 
S.C. Sup. Ct. Order dated April 3, 2020. 
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B. The Court has already ruled on the arguments Penn National raises in its 
Motion.  

This Court already considered and rejected each of the arguments Penn National raises in 

its Motion.  Penn National has failed to identify any legal or factual issue that the Court overlooked 

or erred in deciding.  Its motion should be denied.     

1. The Court properly rejected Penn National’s late notice defense. 

Penn National re-asserts that it is not responsible for breach of its insurance contract with 

Covil because it did not receive timely notice of the Rollins action. Motion at 2-3.  Specifically, it 

contends it had no duty to defend or indemnify Covil for the Rollins action.  Id. 

Penn National briefed these issues in its Opposition, including its alleged “substantial 

prejudice,” so it may not ask the Court to reconsider this argument. Opposition at 5-8, 12-17. Thus, 

as the Court found previously,  

Penn National admits that “a representative of Penn National attended the 
mediation and expressed a willingness to contribute toward settlement on behalf of 
Covil.” . . . . Penn National engaged the same defense counsel as all other Covil 
insurers to defend Covil’s interests for Penn National in the Rollins action and other 
Covil asbestos personal injury claims. Id. at 7. It had access to all of the same 
materials as the insurers that elected to resolve the Rollins action at mediation. Yet, 
Penn National alone states that “Penn National was not in a position to contribute 
the amount requested by Covil at the mediation.” Id. at 17. 

Order at 9. After further analysis, the Court correctly held, “Penn National’s alleged late notice of 

the Rollins action is not a valid defense to breach of its insurance contract with Covil.” Order at 9.  

2. The Court ruled that Penn National did not met its burden to show that 
the “product liability hazard” exclusion or the “completed operations 
hazard” exclusion applies. 

Penn National argues, “Alternatively, the ‘Completed Operations Hazard and Products 

Hazard’ exclusion in the Penn National policy bars coverage for the claims asserted against Covil 

in the Rollins Asbestos Action.” Motion at 3. The Court carefully considered both Covil’s and 

Penn National’s arguments on this issue. It set out the governing law and carefully analyzed the 
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4 

undisputed facts in a lengthy analysis that Covil will not quote verbatim here. Order at 4-8. 

Ultimately, the Court held that Penn National has not met its burden of establishing that this action 

falls within either the “product liability hazard” or the “completed operations hazard.” Id. at 8. 

There is nothing new in Penn National’s Motion that affects the Court’s analysis or ruling, and the 

Motion should be denied. 

3. Summary judgment is not premature. 

Finally, Penn National complains that summary judgment is premature because it did not 

have the opportunity to engage in discovery. Motion at 5. But Penn National made this exact 

conclusory argument in its Opposition. Opposition at 5 n.8. And the Court found, “It had access 

to all of the same materials as the insurers that elected to resolve the Rollins action at mediation.” 

Order at 9. Again, a Penn National representative even attended the parties’ mediation. Id.  

Moreover, in its Opposition, Penn National did not submit a Rule 56(f) affidavit setting forth the 

discovery it needed to conduct in order to present “facts essential to justify [its] opposition.”  Rule 

56(f), SCRCP; see also Dawkins v. Fields, 354 S.C. 58, 71, 580 S.E.2d 433, 439-40 (2003) 

(holding trial court properly granted a summary judgment motion filed four months after action 

was commenced and rejecting argument that it was premature because the opposing party failed 

to explain what discovery was needed and what issues of fact it was likely to uncover).   Therefore, 

Penn National’s unsupported, and self-serving assertion that it needed additional time for 

discovery is not a valid ground for opposing summary judgment.  The Court properly rejected this 

argument—which was relegated to a one-sentence footnote that cannot be supplemented here, and 

there is no reason to reconsider the Court’s decision.  See Hickman v. Hickman, 301 S.C. 455, 456, 

392 S.E.2d 482 (Ct. App. 1990) (holding parties cannot use Rule 59(e) to raise new argument or 

supplement the record).  

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2020 A

ug 27 7:17 P
M

 - R
IC

H
LA

N
D

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2020C
P

4001226
- 561 -



5 

C. The Court may not consider any new arguments because, to the extent they 
exist, they could have been raised in Penn National’s Opposition. 

Penn National’s Motion is a re-hash of its Opposition to Covil’s Motion for Partial 

Summary Judgment. Even if the Court finds otherwise, however, its Motion makes no argument 

that could not have been raised in its original Opposition.  Accordingly, any new argument raised 

in the Motion would be improperly before the court.  

III. Conclusion 

Nothing has changed since Penn National filed its Opposition to Covil’s motion for 

summary judgment, which was correctly decided by the Court.  The Court, therefore, should deny 

Penn National’s motion on the briefing. 

Respectfully submitted, 
 

s/ Jescelyn T. Spitz    
Jescelyn Tillman Spitz, Esquire 
S.C. Bar 101880 
Rikard & Protopapas, LLC 
1329 Blanding Street 
Columbia, South Carolina 29201 
Post Office Box 5640 (29250) 
PH: (803)978-6111 
FAX: (803)978-6112 
EMAIL: jspitz@rplegalgroup.com 

             
       SMITH│ROBINSON 

Smith Robinson Holler DuBose and 
Morgan, LLC 
       
G. Murrell Smith, Jr. (SCBar 66263) 
Jonathan M. Robinson (SCBar 68285) 
2725 Devine Street 
Columbia, SC 29205 
(803) 254-5445 

  
This 27th Day of August, 2020  
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NOTICE OF APPEAL IN A CIVIL CASE  

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

________ 

APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 

Jean H. Toal, Circuit Court Judge 
_________  

Case No. 2020-CP-40-01226 
_________ 

Covil Corporation, by and 
through its duly appointed 
Receiver, Peter D. Protopapas, Respondent, 

v. 

Pennsylvania National Mutual 
Casualty Insurance Company,

Appellant. 

__________ 

NOTICE OF APPEAL 
_________ 

Pennsylvania National Mutual Casualty Insurance Company appeals the following Order 
of the Honorable Jean H. Toal filed on August 13, 2020.  Appellant received written notice of 
entry of the Order in this action on or after August 13, 2020. 

September 14, 2020  

/s/ David G. Harris II  
David G. Harris II (S.C. Bar No. 101951) 
dharris@goldbergsegalla.com
David L. Brown (N.C. State Bar No. 18942) 
dbrown@goldbergsegalla.com
Brady A. Yntema (N.C. State Bar No. 25771) 
byntema@goldbergsegalla.com
GOLDBERG SEGALLA LLP 
701 Green Valley Road, Suite 310 
Greensboro, North Carolina 27408 
Telephone: 336.419.4900 
Facsimile: 336.419.4950 
Attorneys for Appellant Pennsylvania National 
Mutual Casualty Insurance Company  
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Other Counsel of Record: 

Jescelyn Tillman Spitz, Esquire 
jspitz@rplegalgroup.com
RIKARD & PROTOPAPAS, LLC 
1329 Blanding Street 
Columbia, South Carolina 29201 
Post Office Box 5640 (29250) 
Telephone: 803.978.6111 
Facsimile: 803.978.6112 

-and- 

G. Murrell Smith, Jr.  
murrell@smithrobinsonlaw.com
Jonathan M. Robinson 
jon@smithrobinsonlaw.com
SMITH ROBINSON HOLLER  
     DUBOSE AND MORGAN, LLC 
2725 Devine Street 
Columbia, SC 29205 
Telephone:  803.254.5445 

Attorneys for Respondent Covil Corporation 
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I. STATEMENT OF ISSUES ON APPEAL

1. Whether the trial court erred in granting partial summary judgment in favor of 

Covil Corporation where Covil Corporation’s motion for summary judgment was 

not properly supported through sworn affidavits, pleadings, depositions, answers 

to interrogatories, and admissions on file? 

2. Whether the trial court erred in granting partial summary judgment in favor of 

Covil Corporation when Pennsylvania National Mutual Casualty Insurance 

Company had no opportunity, let alone a full and fair opportunity, to engage in 

discovery prior to the entry of partial summary against it? 

3. Whether the trial court erred when it found that coverage was afforded to Covil 

Corporation under the policies of insurance issued by Pennsylvania National 

Mutual Casualty Insurance Company for the Rollins Lawsuit even though Covil 

Corporation violated the conditions contained in the policies by:  (1) failing to 

provide written notice of the Rollins Lawsuit to Pennsylvania National Mutual 

Casualty Insurance Company as soon as practicable after it was served with 

the Lawsuit, and (2) failing to immediately forward copies of the Summons and 

Complaint to Pennsylvania National Mutual Casualty Insurance Company? 

4. Whether the trial court erred when it found that coverage was afforded to Covil 

Corporation under the policies of insurance issued by Pennsylvania National 

Mutual Casualty Insurance Company for the Rollins Lawsuit even though Covil 

Corporation violated the conditions contained in the policies because 

Pennsylvania National Mutual Casualty Insurance Company was not substantially 

prejudiced by Covil Corporation’s untimely notice? 

- 572 -
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5. Whether the trial court erred by finding that coverage for Covil Corporation under 

the policies of insurance issued by Pennsylvania National Mutual Casualty 

Insurance Company for the Rollins Lawsuit was not barred through the operation 

of the products hazard exclusion? 

6. Whether the trial court erred by finding that coverage for Covil Corporation under 

the policies of insurance issued by Pennsylvania National Mutual Casualty 

Insurance Company for the Rollins Lawsuit was not barred through the operation 

of the completed operations hazard exclusion? 

II. STATEMENT OF THE CASE 

On February 28, 2020, Peter D. Protopapas, appointed Receiver for Covil Corporation 

(“Covil”), filed this action against Pennsylvania National Mutual Casualty Insurance Company 

(“Penn National”) alleging damages in an amount “not greater than $74,999.99” resulting from 

a single claim asserted against Penn National for breach of contract. [Complaint, p.5, ¶18 (RI p. 

22)] Specifically, Covil alleged that Penn National provided coverage under two policies of 

insurance for Covil’s liability in an underlying lawsuit, David D. Rollins v. Covil Corporation, et 

al.,” Civil Action No. 2019-CP-25-0118, in Hampton County, South Carolina (“Rollins 

Lawsuit”). [Complaint, p.3, ¶¶8-11 (RI p. 20)]  Covil asserted that Penn National breached its 

policies when it failed to participate in a mediated settlement conference held in the Rollins 

Lawsuit and refused to contribute $50,000 towards the settlement that was reached in the Rollins 

Lawsuit. [Complaint, p.4, ¶¶15-18 (RI pp. 21-22)] 

On March 30, 2020, Penn National filed its Notice of Motion and Motion to Transfer 

Venue and Answer to Complaint.  In its Answer, Penn National denied the material allegations 

contained in the Complaint, including the court’s jurisdiction over the matter and proper venue. 
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[Defendant’s Answer, pp.3-5 (RI pp. 25-27)]  Penn National admitted that it did, in fact, attend 

the mediation in the Rollins Lawsuit, but questioned whether coverage was provided under the 

policies of insurance issued by Penn National to Covil for the Rollins Lawsuit. [Defendant’s 

Answer, pp.4-5 (RI pp. 26-27)]  In addition, Penn National raised certain defenses in its Answer, 

including Covil’s failure to comply with its duties under the policies, including the duty to 

provide timely notice to Penn National of the Rollins Lawsuit, and other policy provisions and 

exclusions. [Defendant’s Answer, pp.5-6, First Defense, Third Defense, Fourth Defense (RI pp. 

27-28)] 

Without engaging in any discovery or even addressing Penn National’s motion to transfer 

venue, and a mere twenty-three (23) days after Penn National filed its Answer, Covil moved for 

partial summary judgment. [Covil’s Motion for Partial Summary Judgment (RI pp. 34-43)]  In its 

motion, Covil argued that the injuries alleged in the Rollins Lawsuit fell within the coverage 

period of the policies of insurance issued by Penn National, that Covil paid amounts in 

settlement of the Rollins Lawsuit for those injuries, and that therefore Penn National breached its 

policies when it failed to reimburse Covil for the amounts paid in settlement of the Rollins 

Lawsuit. [Covil’s Motion for Partial Summary Judgment, pp.7-8 (RI pp. 40-41)]  Covil also 

addressed two exclusions contained in the policies issued by Penn National, specifically the 

products hazard exclusion and the completed operations exclusion. [Covil’s Motion for Partial 

Summary Judgment, pp.8-9 (RI pp. 41-42)]  Covil did not address, or even mention, Penn 

National’s defense, raised in its Answer, of late notice. 

Of significance, in making its motion for summary judgment, Covil did not attach or 

submit any supporting affidavits.  Instead, Covil merely attached “exhibits” consisting of:  

uncertified copies of what Covil alleged to be the policies of insurance issued by Penn National 
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[Covil’s Motion for Partial Summary Judgment, Exhs. A, B (RI pp. 44-55)];1 the Amended 

Complaint filed in the Rollins Lawsuit [Covil’s Motion for Partial Summary Judgment, Exh. D 

(RI pp. 59-109]; an unsworn three-page excerpt from the deposition of Robert Ashworth (not 

taken in the present action or even in the Rollins Lawsuit but in a different asbestos personal 

injury lawsuit) [Covil’s Motion for Partial Summary Judgment, Exh. E (RI pp. 113-116)]; an 

unsworn twelve-page excerpt from the deposition of Mr. Rollins (again, not taken in the present 

action or in the Rollins Lawsuit but in yet another asbestos personal injury lawsuit) [Covil’s 

Motion for Partial Summary Judgment, Exh. F (RI pp. 117-120)]; an unsigned, partial 

Subcontract Agreement between Bowater Carolina Company and Covil [Covil’s Motion for 

Partial Summary Judgment, Exh. G (RI pp. 121-125)]; unverified, unsigned, and unidentified 

handwritten notes [Covil’s Motion for Partial Summary Judgment, Exh. H (RI pp. 126-127)]; an 

unverified and unauthenticated interoffice memo from Bowater Carolina Company to Covil 

[Covil’s Motion for Partial Summary Judgment, Exh.I (RI pp. 128)]; and a copy of an article 

from the Spring 1971 edition of the Nebraska Law Review [Covil’s Motion for Partial Summary 

Judgment, Exh. J (RI pp. 129-161)]. Of note, these documents were not produced in any 

discovery in the present case (as no discovery had yet been undertaken). 

Penn National filed its Memorandum of Law in Opposition to Covil’s Motion for 

Partial Summary Judgment on May 8, 2020. [Penn National’s Memo in Opposition (RI p. 162)] 

In its Opposition, Penn National moved to stay the present action pending the disposition of 

identical coverage issues pending in federal court. [Penn National’s Memo in Opposition, pp.10-

12 (RI pp. 171-173)]  Penn National also raised defenses of late notice and the application of the 

1 Penn National denies that what was attached to Covil’s Motion for Partial Summary Judgment 
constitutes complete copies of its policies.  Penn National provided complete copies of its policies with its 
Memorandum in Opposition to Motion for Partial Summary Judgment.  See, [Penn National’s Memo in 
Opposition, Exhs. 13-1, 13-2 (RI pp. 422-465, RII 466-514] 
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products hazard exclusion and the completed operations hazard, which barred coverage in its 

entirety for the Rollins Lawsuit under the Penn National Policies. [Penn National’s Memo in 

Opposition, pp.12-22 (RI pp. 173-183)]  Finally, and not insignificantly, Penn National argued 

that granting summary judgment at this stage in the litigation, i.e. a mere twenty-three (23) days 

after Penn National had filed its Answer, was premature because Penn National did not have a 

full and fair opportunity to engage in, let alone complete, discovery. [Penn National’s Memo in 

Opposition, pp.22-23 (RI pp. 183-184)] 

Without the benefit of a hearing, on August 13, 2020, Retired Justice Jean H. Toal issued 

an Order Granting Covil’s Motion for Partial Summary Judgment.  In the Order, the trial court 

considered extrinsic evidence, not duly supported by any filed affidavits, and found that 

Penn National had coverage for the damages alleged in the Rollins Lawsuit and that 

the exclusions for products hazard and completed operations hazard did not apply. [Order dated 

8/13/2020, pp.3-8 (RI pp. 4-9)]  The trial court further found that because Penn National actually 

attended the mediation, its late notice defense was invalid. [Order dated 8/13/2020, p.9 (RI p. 

10)]  Ultimately, the trial court held “that there is no triable issue that Penn National was 

required to defend Covil against the Rollins action, and is required to indemnify Covil against the 

settlement of the Rollins action.” [Order dated 8/13/2020, p.10 (RI p. 11)] 

On August 24, 2020, Penn National moved pursuant to Rule 59(e) of the South Carolina 

Rules of Civil Procedure, for reconsideration of the Order granting partial summary judgment in 

favor of Covil. [Penn National’s Motion for Reconsideration (RII pp. 553-557)]  On September 

21, 2020, again without the benefit of a hearing, the trial court denied Penn National’s Motion 

for Reconsideration in its entirety. [Order dated 9/21/2020 (RI pp. 13-17)]  Penn National timely 

filed its Notice of Appeal on September 14, 2020. [Notice of Appeal (RII pp. 563-564)] 
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III. STATEMENT OF FACTS

Covil, a South Carolina corporation formed in 1954, was in the business of selling, 

distributing, and installing insulation products, some of which allegedly contained asbestos.  In 

1991, Covil went out of business and its charter was thereafter administratively revoked. 

[Complaint, p.3, ¶7 (RI p. 20)]  On or about November 2, 2018, Retired Justice Toal appointed 

Mr. Protopapas as the Receiver for Covil, with the power and authority to administer all of 

Covil’s assets. [Covil’s Motion for Partial Summary Judgment, Exh. C (RI p. 56-58)] 

Covil has been sued in numerous lawsuits brought by individuals allegedly injured 

through their exposure to asbestos, or their estates, claiming that such injuries were caused by 

Covil’s alleged distribution and/or installation of asbestos-containing products.  See, e.g., Covil 

Corp. v. Zurich Am. Ins. Co., 2020 U.S. Dist. LEXIS 33140, *4-5 (D.S.C. 2020); Zurich Am. Ins. 

Co. v. Covil Corp., 2020 U.S. Dist. LEXIS 138062, *15 (M.D.N.C.).  One of the cases filed 

against Covil is the Rollins Lawsuit. 

1. Rollins Lawsuit

On April 5, 2019, David D. Rollins filed a lawsuit in Hampton County, against fifty-

three (53) defendants, alleging that he was exposed to asbestos fibers both during 

his employment and while he lived with his parents who brought asbestos fibers home on 

their clothes from their respective places of employment. [Penn National’s Memo in Opposition, 

Exh. 4, p.29, ¶73 (RI p. 268)]  Mr. Rollins was diagnosed with malignant Meosthelioma on or 

about January 17, 2019.  [Id. at ¶72 (RI p. 268)]  In the Amended Complaint filed in the Rollins 

Lawsuit on April 10, 2019, Mr. Rollins alleged that his exposure to asbestos occurred 

continuously between 1973 and 2001.  Specifically, Mr. Rollins alleged that he was exposed to 
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“take-home” asbestos fibers from dust carried home by Mr. Rollins’ father, mother, and 

stepfather from their respective job sites.  This “take-home” exposure allegedly occurred 

between 1973 and 1991.  Mr. Rollins also worked at locations where asbestos fibers were present 

from 1988 until 2001. [Id. at ¶¶74-78 (RI pp. 268-270)] 

In the Rollins Lawsuit, Mr. Rollins alleged liability against the defendants, which were 

separated into two categories and identified as being either a “Product Defendant” or a “Premises 

Defendant.”  These categories were specifically defined in the Amended Complaint: 

3. Plaintiff’s claims against the Product Defendants, as defined herein, 
arise out of Defendants’ purposeful efforts to serve directly or 
indirectly the market for their asbestos and/or asbestos-containing 
products in this State, either through direct sales or through utilizing 
an established distribution channel with the expectation that their 
products would be purchased and/or used within South Carolina. 

4. Plaintiff’s claims against the Premises Defendants, as defined herein, 
arise out of Defendants’ ownership and/or control of real property 
located in South Carolina and the purchase and use of asbestos-
containing products on their premises located in South Carolina. 

[Penn National’s Memo in Opposition, Exh. 5, p.5 (RI p. 303)]  In the Rollins Lawsuit, Covil 

was designated as a Product Defendant: 

25. Defendant, COVIL CORPORATION was and is a South Carolina 
corporation with its principle place of business in South Carolina.  
At all times material hereto, COVIL CORPORATION mined, 
manufactured, processed, imported, converted, compounded, supplied, 
installed, replaced, repaired, used, and/or retailed substantial amounts 
of asbestos and/or asbestos-containing products, materials, or 
equipment, including, but not limited to, the installation and removal 
of asbestos-containing thermal insulation.  COVIL CORPORATION 
is sued as a Product Defendant.  Plaintiff’s claims against COVIL 
CORPORATION arise out of this Defendant’s business activities in 
the State of South Carolina. 

[Id. p.12 (RI p. 310)] (emphasis added). 
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Mr. Rollins alleged six claims in the Rollins Lawsuit:  (1) products liability: negligence; 

(2) products liability: strict liability pursuant to S.C. Code. Ann. §15-73-10, et seq.; 

(3) vicarious liability based on respondeat superior; (4) premises liability: negligence as to 

premises owner/contractor; (5) products liability: breach of implied warranties pursuant to 

S.C. Code. Ann. §36-2-314; and (6) fraudulent misrepresentation. [Id. ¶¶85-157 (RI pp. 330-

348)] 

2. Penn National Policies

Penn National issued a Special Multi-Peril Policy to Named Insured, Covil Corporation, 

Inc., Policy No. 515 50 28 53-7, for the policy period of March 31, 1986 through March 31, 1987 

(“1986-87 Policy”).  The 1986-87 Policy provided both commercial property coverage and 

general liability coverage.  The liability limits on the 1986-87 Policy was $1 million 

per occurrence and in the aggregate. [Penn National’s Memo in Opposition, Exh. 13, p.1 (RI p. 

423)]  This policy was renewed, Policy No. 515 50 28 53-8, for the next policy period of 

March 31, 1987 through March 31, 1988 (“1987-88 Policy”), with identical coverages, 

policy forms and liability limits. [Penn National’s Memo in Opposition, Exh. 13, pp.44-91 (RII 

pp. 467-514)]  (The 1986-87 Policy and the 1987-88 Policy will collectively be referred to as the 

“Penn National Policies.”) 

3. Late Notice of the Rollins Lawsuit

The Amended Complaint in the Rollins Lawsuit was served on Covil on April 25, 2019. 

[Penn National’s Memo in Opposition, Exh. 5, p.1 (RI p. 292)]  Mr. Protopapas entered a special 

appearance in the Rollins Lawsuit as Receiver for Covil on May 13, 2019, [Penn National’s 

Memo in Opposition, Exh. 6 (RI p. 351)] and Covil filed an Answer to the Amended Complaint 

on May 28, 2019 [Penn National’s Memo in Opposition, Exh. 7 (RI p. 353)], through defense 
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counsel retained by other insurers to whom Covil had tendered the Rollins Lawsuit at that time.  

Covil did not provide notice to Penn National of the Rollins Lawsuit when it was served on 

Covil.   

On June 6, 2019, Mr. Rollins was deposed in the Rollins Lawsuit [Penn National’s Memo 

in Opposition, Exh. 8, pp.5-15 (RI pp. 396-406)], and the parties engaged in other fact and expert 

discovery as required by the Master Asbestos Discovery/Scheduling Order, adopted and filed in 

the Rollins Lawsuit on May 8, 2020. [Penn National’s Memo in Opposition, Exh. 9 (RI pp. 408)]  

It was not until January 27, 2020, after the pleadings had been closed and discovery (both fact 

and also expert) had long since been completed, that Covil sent its first notice of the Rollins 

Lawsuit to Penn National.  In fact, the “notice” provided by Covil at that time consisted of an 

email sent by the Receiver’s office to various counsel for different insurers for Covil.  In that 

email dated January 27, 2020, Mr. Protopapas stated: 

As you know, Peter D. Protopapas, as Receiver for Covil Corporation, 
was served via process on April 25, 2019 with the attached lawsuit 
captioned ROLLINS vs. Air & Liquid, et al (Case Number 2019-CP-
25-00118). 

This matter is pending in HAMPTON County, South Carolina AND IS 
SET FOR TRIAL on March 23, 2020 (please see attached order for date 
certain). 

Again, the Receiver respectfully requests that the insurers provide and/or 
continue to provide a defense to Covil Corporation in these asbestos 
lawsuits.  To the extent that a defense will not be provided, please advise 
so that I can take the actions necessary to protect Covil Corporation. 

[Penn National’s Memo in Opposition, Exh. 5, p.2 (RI p. 292)] (emphasis in original). 

Contrary to the statement in the email sent by Mr. Protopapas on January 27, 2020, Covil 

had not previously provided notice to Penn National of the Rollins Lawsuit.  The email to 

counsel for Penn National was the first notice that Penn National had received with regard to 
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the Rollins Lawsuit.  However, based upon the language in the email sent by Mr. Protopapas, 

Covil had previously provided notice to its other insurers and some or all of these other insurers 

were defending Covil in the Rollins Lawsuit. 

Cognizant that Covil had not timely notified Penn National of the Rollins Lawsuit, 

counsel for the Receiver sent a letter to Penn National and its counsel on February 3, 2020.  

In that letter, Covil officially tendered the Rollins Lawsuit to Penn National: 

Covil hereby tenders this suit to Pennsylvania National Mutual Casualty 
Insurance Company (“Penn National”) for defense and indemnity, 
pursuant to the terms and conditions of the insurance policies issued to 
and/or covering Covil. 

[Penn National’s Memo in Opposition, Exh. 10 (RI p. 413)]  Although Covil enclosed a copy of 

the Amended Complaint filed in the Rollins Lawsuit with its letter dated February 3, 2020, Covil 

did not enclose any additional pleadings filed or discovery exchanged in the Rollins Lawsuit, and 

did not provide any information regarding the status of the Rollins Lawsuit or the identity of 

Covil’s defense counsel in that Lawsuit. 

On February 10, 2020, Mr. Protopapas wrote to counsel for Penn National to notify 

Penn National for the first time that a mediation had been scheduled in the Rollins Lawsuit for 

February 25, 2020.  Covil provided this notice of the mediation just twelve (12) business days 

before the date of the mediation. 

On February 14, 2020, Penn National sent a letter to Mr. Protopapas, advising that it had 

contacted defense counsel for Covil in the Rollins Lawsuit (who had been retained by another 

insurer) and had requested copies of discovery for review and evaluation.  However, given that 

Penn National was unable to evaluate coverage due to the limited information provided to 

Penn National at that time, Penn National also requested that Covil execute a Non-Waiver 

Agreement in order to allow Penn National to investigate the matter without either party waiving 
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any rights under the Penn National Policies. [Penn National’s Memo in Opposition, Exh. 12 (RI 

pp. 418-421)]  

Given the late notice of the mediation and lack of sufficient information and 

documentation provided by Covil to Penn National prior to the mediation, Penn National 

was unable to evaluate its potential coverage obligation or the liability and damages exposure for 

Covil prior to the mediation.  As such, although a representative of Penn National attended the 

mediation, Penn National was not in a position to contribute to any settlement.  Covil alleges in 

the present action that Penn National declined to contribute $50,000 to the settlement, which 

Covil alleges resulted in “other Covil assets” being expended to resolve the action. [Complaint, 

¶¶12–13 (RI p. 21)] 

IV. STANDARD OF REVIEW

This Court is tasked with reviewing whether the trial court correctly granted summary 

judgment in favor of Covil.  In so doing, this Court is to apply the standard that should have been 

applied by the trial court, specifically “summary judgment is appropriate when the pleadings, 

depositions, affidavits, and discovery on file show there is no genuine issue of material fact such 

that the moving party must prevail as a matter of law.”  Froneberger v. Smith, 406 S.C. 37, 46, 

748 S.E.2d 625, 629 (Ct. App. 2013)(quoting Turner v. Milliman, 392 S.C. 116, 122, 708 S.E.2d 

766, 769 (2011)).  In reviewing whether summary judgment was properly granted, this Court is 

to consider the evidence and all reasonable inferences in the light most favorable to the non-

moving party. McLaughlin v. Williams, 379 S.C. 451, 455-56, 665 S.E.2d 667, 670 (Ct. App. 

2008). 

In the present case, the trial court failed to hold Covil to its burden of clearly establishing 

the absence of any genuine issues of material fact.  Based on nothing more than bald assertions 
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made by Covil in its motion, and unsupported and unverified documents attached to the motion 

but never produced in discovery in this case, the trial court granted summary judgment on 

the coverage issues in favor of Covil.  The trial court’s grant of summary judgment cannot stand.  

Penn National respectfully requests that this Court review this matter in the light most favorable 

to Penn National, vacate the entry of judgment, and remand this case with instructions to enter 

summary judgment in Penn National’s favor, or alternatively, remand this case for discovery. 

V. ARGUMENT AND ANALYSIS

A. The Trial Court’s Grant of Summary Judgment on the Record Developed in 
This Case Was Both Improper and Premature.

1. Covil’s Motion for Partial Summary Judgment Was Not Properly 
Supported.

The Supreme Court of South Carolina has characterized summary judgment as a “drastic 

remedy” that should be “cautiously invoked so that no person will be improperly deprived of 

a trial of the disputed factual issues.”  Baughman v. American Tel. & Tel. Co., 306 S.C. 101, 112, 

410 S.E.2d 537, 543 (1991)(quoting Watson v. Southern Ry. Co., 420 F.Supp. 483, 486 (D.S.C. 

1975)).  To prevent an unwarranted deprivation of the right to trial, the Rules of Civil Procedure 

set forth certain requirements that must be met prior to the entry of summary judgment.  

Specifically, the Rule states: 

The judgment sought shall be rendered forthwith if the pleadings, 
depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to a judgment as 
a matter of law. 

Rule, 56(c), SCRCP.  The trial court failed to follow this directive when it granted partial 

summary judgment in favor of Covil. 

In the present case, the truth is that there were “no depositions, answers to interrogatories 
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and admissions on file” on which the trial court could have based its summary judgment ruling 

simply because no discovery had yet been initiated, let alone completed.  When the trial court 

granted summary judgment, the only documents “on file” were the Covil’s unverified Complaint 

(to which no documents were either attached or incorporated) [Complaint (RI pp. 19-22)] and 

Penn National’s Notice of Motion and Motion to Transfer and Answer to Complaint [Penn 

National’s Answer (RI pp. 23-30].  In its Answer, Penn National denied the material allegations 

contained in the Complaint, including that Penn National had breached its policies with regard to 

the underlying Rollins Lawsuit and that Covil was damaged as a result.  Based on this record, 

and the directive that the court is to consider the evidence in the light most favorable to the non-

moving party, i.e. Penn National, there was insufficient evidence on which to grant partial 

summary judgment in favor of Covil.  See, Froneberger, 406 S.C. at 55-56. 748 S.E.2d at 634-35 

(finding that summary judgment on agency was improperly granted where defendant’s assertion 

of non-employment was disputed by the plaintiff). 

It appears that the trial court granted summary judgment to Covil based on bald, 

unsupported assertions contained in Covil’s motion and the documents attached thereto.  

However, there were no affidavits attached to Covil’s motion for partial summary judgment that 

supported any “facts” asserted in Covil’s motion, or that identified or in any way provided 

a basis for the trial court, or this Court on review, to determine the attached documents’ 

authenticity and genuineness. [Covil’s Motion for Partial Summary Judgment (RI pp. 34-43)]  

As this Court has found, “affidavits are the principal means of bringing information before the 

court in a motion for summary judgment.”  Robertson v. First Union Nat’l Bank, 350 S.C. 339, 

351, 565 S.E.2d 309, 316 (Ct. App. 2002), cert. denied, 357 S.C. 191, 592 S.E.2d 625 

(2004)(quoting James F. Flanagan, South Carolina Civil Procedure 454 (2nd ed. 1996)).  The 
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Rules of Civil Procedure set forth the requirements for affidavits filed in conjunction with 

motions for summary judgment: 

Supporting and opposing affidavits shall be made on personal knowledge, 
shall set forth such facts as would be admissible in evidence, and shall 
show affirmatively that the affiant is competent to testify to the matters 
stated herein.  Sworn or certified copies of all papers or parts thereof 
referred to in an affidavit shall be attached thereto or served therewith. 

Rule 56(e), SCRCP. 

In the present case, no affidavits were attached to Covil’s motion for partial summary 

judgment to support the “undisputed” evidence referred to in both the motion and the trial court’s 

order granting summary judgment.  See, [Covil’s Motion for Partial Summary Judgment, pp.1-5, 

7-9; Order dated 8/13/2020, pp.5-9 (RI pp. 34-38, 40-42; RI pp. 6-10]  The documents attached 

to Covil’s motion for partial summary judgment were not authenticated by anyone with personal 

knowledge of the documents.  Furthermore, the documents themselves were not sworn or 

certified copies.  Indeed, they had never been produced in discovery in this case to 

Penn National.  Without some measure that the information and documents attached to Covil’s 

motion would be admissible into evidence, the trial court erred in relying on them in granting 

summary judgment in Covil’s favor.2  See, Robertson, 350 S.C. at 352, 565 S.E.2d at 316 

(finding that an unsigned statement in opposition to defendant’s motion for summary judgment 

could not be considered by the court); Dawkins v. Fields, 354 S.C. 58, 68, 580 S.E.2d 433, 438 

(2003)(finding that the trial court properly refused to consider the plaintiff’s verified complaint 

2 It is true that Retired Justice Toal, who granted judgment in favor of Covil in the present case, presided 
over the Rollins Lawsuit, and therefore, may have some personal knowledge herself regarding the facts of 
that case.  However, as alleged in the present action, the Rollins Lawsuit was never tried, but settled by 
the parties prior to trial, and therefore, no facts were definitively established by a factfinder in that case.  
Therefore, Retired Justice Toal was constrained to limit her consideration of the evidence properly before 
her in this case when considering Covil’s motion for partial summary judgment.  Her failure to do so 
constitutes error. 
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as an affidavit because the allegations therein were not based on personal knowledge, would not 

by themselves be admissible in evidence, and did not affirmatively show that the plaintiff was 

competent to testify to matters stated therein). 

2. Covil’s Motion for Partial Summary Judgment Was Premature. 

Covil’s motion for partial summary judgment was not supported, as required, by 

“depositions, answers to interrogatories and admissions on file.”  Rule 56(c), SCRCP.  In truth, 

Covil was unable to so support its motion for partial summary judgment for the simple fact that 

no discovery had yet been commenced in the present case.  Covil filed its motion for partial 

summary judgment a mere twenty-three (23) days after Penn National filed its Notice of Motion 

and Motion to Transfer Venue and Answer to Amended Complaint.3  Between the time of 

Penn National’s Answer and Covil’s Motion for Partial Summary Judgment, no interrogatories 

were served on any party, no depositions were scheduled or taken, and no documents were 

requested or produced.  In fact, no discovery of any kind was undertaken by any party.  Indeed, 

even if written discovery had been served, Covil’s motion for summary judgment was filed 

prior to the expiration of any deadline for response.  Accordingly, the trial court’s grant of partial 

summary judgment in this case was premature. 

The Supreme Court of South Carolina has declared that summary judgment “must not be 

granted” until the opposing party has had a full and fair opportunity to complete discovery.  

Baughman, 306 S.C. at 112, 410 S.E.2d at 543 (emphasis added).  In the present case, the parties 

have had no opportunity, let alone a full and fair opportunity, to complete any discovery.  

Accordingly, this Court should vacate the order granting partial summary judgment to Covil and 

3 Penn National filed its Notice of Motion and Motion to Transfer Venue and Answer to Complaint on 
March 30, 2020. [Penn National’s Answer (RI pp. 23-30]  Covil filed its Motion for Partial Summary 
Judgment on April 22, 2020. [Covil’s Motion for Partial Summary Judgment (RI pp. 34-43)] 
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remand for the completion of discovery. 

The Supreme Court’s decision in Baughman v. American Tel. & Tel. Co., 306 S.C. 101, 

410 S.E.2d 537 (1991) is instructive.  In Baughman, 271 plaintiffs brought a lawsuit for personal 

injuries caused by pollution from a refinery operated by the defendants.  After two years of 

discovery, including the taking of approximately 300 depositions, the defendants moved for 

partial summary judgment.  Id. at 104-05, 410 S.E.2d at 539-40.  As one of the bases for 

opposing the motion, the plaintiffs argued that the motion was premature.  The Supreme Court 

agreed and reversed the entry of partial summary judgment in favor of the defendants, holding 

that the plaintiffs’ development of evidence “should not be precipitously terminated by summary 

judgment.”  Id. at 114, 410 S.E.2d at 545.  In support of its holding, the Supreme Court 

emphasized two points: 

First, Plaintiffs have demonstrated a likelihood that further discovery will 
uncover additional evidence relevant to the issue of medical causation and 
that they are not merely engaged in a “fishing expedition.”  … 

Second, Plaintiffs were not dilatory in seeking discovery on the issue of 
causation, but have been reasonably diligent in pursuit of a qualified 
expert to substantiate their claims. … 

Id. at 112-13, 410 S.E.2d at 544. 

In the present case, Penn National has demonstrated that discovery will uncover relevant 

evidence.  Specifically, in its Answer, Penn National raised the defense of late notice and the 

applicability of exclusions contained in the Penn National Policies.  See, [Penn National’s 

Answer, pp.5-6, First Defense, Third Defense, Fourth Defense (RI pp. 27-28)]  To its 

Memorandum in Opposition to Covil’s Motion for Partial Summary Judgment, Penn National 

attached communications between Mr. Protopapas, the Receiver for Covil, and counsel for Penn 

National that indicate that notice of the Rollins Lawsuit was not provided to Penn National for 
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over nine (9) months after Covil was served with the Rollins Lawsuit, and less than two months 

prior to trial. [Penn National’s Memo in Opposition, Exhs.5, 6, 10, 11, 12, 14 (RI pp. 291-349, 

350-351, 411-413, 414-416, 417-421; RII pp. 515-519)]  An insured’s failure to comply with its 

obligations contained in the conditions to an insurance policy bars all coverage for the insured 

under that policy.  See, Neumayer v. Philadelphia Indem. Ins. Co., 427 S.C. 261, 265-66, 831 

S.E.2d 406, 408 (2019); Prior v. S.C. Med. Malpractice Liab. Ins. Joint Underwriting Ass’n, 305 

S.C. 247, 250, 407 S.E.2d 655, 657 (Ct. App. 1991).  Penn National should have been allowed to 

engage in discovery to support its defense of late notice. 

Furthermore, Penn National raised the defense of the exclusions contained in 

the Penn National Policies, including the products hazard exclusion and the completed 

operations exclusion.  These exclusions bar coverage for injuries arising out of an insured’s 

products or operations if such injuries occurred away from the premises of the insured after such 

products were relinquished or operations completed.  As pled in the Complaint, Penn National 

was not involved in the Rollins Lawsuit, and therefore, the evidence regarding the method, 

manner, and extent of Mr. Rollins’ exposure is relevant to whether these exclusions apply to bar 

coverage for the Rollins Lawsuit.  See, In re Wallace & Gale Co., 385 F.3d 820, 833 (4th Cir. 

2004) (holding that exposure to asbestos that occurred both during and after an insured’s 

operations were included within the completed operations hazard).  Again, Penn National should 

have been allowed to engage in discovery to determine the applicability of the products hazard 

exclusion and completed operations exclusion contained in its Policies. 

Finally, it cannot be said that Penn National was dilatory in its pursuant of discovery.  

Indeed, no discovery was or could have been completed in the present case as Covil filed its 

motion for summary judgment within twenty-three (23) days of Penn National’s filing of 
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its Answer.  Pursuant to the Supreme Court’s holding in Baughman, this Court should vacate 

the grant of partial summary judgment in favor of Covil because it was premature.  Baughman, 

306 S.C. at 112, 410 S.E.2d at 544. 

In its Order denying Penn National’s Motion for Reconsideration, the trial court 

dismissed Penn National’s argument that the granting of summary judgment in the present case 

was premature based on the failure of Penn National to submit a Rule 56(f) affidavit in support 

of its position.  [Order dated 9/21/2020, p.4 (RI p. 16)]  Although Penn National did not submit 

a Rule 56(f) affidavit, the Supreme Court has held that strict compliance with this technical 

requirement of Rule 56 is not mandated where the need for further discovery is otherwise made 

known to the trial court.  Baughman, 306 S.C. at 112 n.4, 410 S.E.2d at 544 n.4.  See also, 

John Doe v. Batson, 345 S.C. 316, 321-22, 548 S.E.2d 854, 857 (2001)(finding that trial court 

improperly granted summary judgment for defendant because plaintiff did not have a full and 

fair opportunity to complete discovery even though no Rule 56(f) affidavit was filed).  It is 

undisputed that Penn National argued to the trial court in its Memorandum of Law submitted 

in opposition to the motion that discovery was needed in the present case before Covil’s motion 

for partial summary judgment could be considered.  [Penn National’s Memo in Opposition, 

pp.22-23 (RI pp. 183-184)]  Further, from the timing of the motion for partial summary 

judgment, i.e. twenty-three (23) days after Penn National’s Answer was filed, and the unverified 

nature of the evidence referred to by Covil in support of its motion for partial summary 

judgment, it was clear that no discovery had yet been completed in this case.  Accordingly, the 

failure of Penn National to file a Rule 56(f) affidavit is not fatal to its argument that the entry of 

summary judgment was premature in this case. 

In the present case, Covil rushed to obtain judgment in its favor on whether 
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Penn National breached its Policies when it failed to contribute to a settlement of 

the Rollins Lawsuit.  In so doing, Covil attempted to prevent any discovery into whether: 

(1) coverage was barred under the Penn National Policies by Covil’s failure to provide timely 

notice of the Rollins Lawsuit to Penn National; and (2) coverage was excluded under 

the products hazard and/or completed operations hazard exclusions contained in 

the Penn National Policies.  The trial court’s acquiescence in Covil’s procedural antics by 

granting judgment in favor of Covil regarding coverage under the Penn National Policies should 

not be condoned by this Court.  As this Court has previously found, “[s]ummary judgment is not 

appropriate, however, where further inquiry into the facts of the case is desirable to clarify 

the application of the law.”  Robertson, 350 S.C. at 345, 565 S.E.2d at 312.  In the present case, 

further inquiry into the facts is required to determine whether Penn National did, in fact, 

breach its Policies with regard to the Rollins Lawsuit or whether Penn National’s defenses to 

coverage are valid.  Penn National respectfully requests that summary judgment in favor of Covil 

be vacated and this case remanded for discovery. 

B. The Trial Court Erred When It Held That Covil’s Late Notice of the Rollins 
Lawsuit Did Not Bar Coverage for Covil. 

The trial court found that coverage was afforded under the Penn National Policies for 

the Rollins Lawsuit.  In so doing, the trial court disregarded the fundamental tenant that 

an insured is obligated to comply with the duties ascribed to it in the insurance policy as 

a condition of coverage.  Although this issue was raised by Penn National, the trial completely 

ignored Covil’s actions in determining whether the insured’s duty was met, concentrating instead 

on whether Penn National suffered any prejudice from the late notice.  Prejudice, however, must 

only be shown if the rights of innocent third-parties are at issue.  Neumayer, 427 S.C. at 266-67, 

831 S.E.2d at 408-09.  Here, the only issue is whether Covil should be reimbursed for 
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the amount it paid to settle the Rollins Lawsuit.  Because the Rollins Lawsuit has already been 

settled and the settlement amount paid [Complaint, ¶¶12-13 (RI p. 21)], the rights of any third-

parties are not at issue.  Therefore, the sole inquiry is whether Covil complied with its duties 

under the Penn National Policies.  It did not, and the trial court never found that it did. [Order 

dated 8/13/2020, p.9 (RI p. 10)] Therefore, summary judgment in favor of Covil should be 

vacated on this separate basis. 

It is axiomatic that insurers have the right under their insurance policies to limit 

their liability and impose conditions on their obligations as long as the limitations and conditions 

do not violate statutory provisions or public policy.  B.L.G. Enter. v. First Fin. Ins. Co., 334 S.C. 

529, 535-36, 514 S.E.2d 327, 330 (1999).  The Penn National Policies both contained the same 

conditions, which stated: 

CONDITIONS APPLICABLE TO SECTION II4

4. Insured’s Duties in the Event of Occurrence, Claim or Suit. 

(a) In the event of an occurrence, written notice containing 
particulars sufficient to identify the insured and also reasonably 
obtainable information with respect to the time, place and 
circumstances thereof and the names and addresses of 
the injured and of available witnesses shall be given by or 
for the insured to the Company or any of its authorized agents 
as soon as practicable. 

(b) If a claim is made or suit is brought against the insured, 
the insured shall immediately forward to the Company every 
demand, notice, summons or other process received by him or 
his representative. 

(c) The insured shall cooperate with the Company and, upon 
the Company’s request, assist in making settlements, 
in the conduct of suits, and in enforcing any right of 
contribution or indemnity against any person or organization 

4 Under the Penn National Policies, Section I provides Property Coverage, and Section II provides 
liability coverage. [Penn National’s Memo in Opposition, Exh.13-1, p.2; Exh. 13-2, p.2 (RI p. 423, RII p. 
467)] 
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who may be liable to the insured because of injury or damage 
with respect to which insurance is afforded under this policy; 
and the insured shall attend hearings and trials and assist in 
securing and giving evidence and obtaining the attendance of 
witnesses.  The insured shall not except at his own cost, 
voluntarily make any payment, assume any obligation or incur 
any expense other than for first aid to others at the time of 
the accident. 

[Penn National’s Memo in Opposition, Exhs. 13-1, p.34; 13-2, p.36 (RI p. 456; RII p. 502)]  

Accordingly, under the Penn National Policies, the insured has the duty to:  (1) notify Penn 

National in writing as soon as practicable of an “occurrence” which may result in a claim 

against it; (2) immediately send copies to Penn National of any demands, notices, summons, or 

legal papers received in connection with any lawsuit; and (3) cooperate with Penn National in the 

defense of the lawsuit. 

South Carolina courts have universally found that similar notice and cooperation clauses 

are valid and enforceable.  Neumayer, 427 S.C. at 266, 831 S.E.2d at 408.  In the present case, 

Covil was served with the Rollins Lawsuit on April 25, 2019.  [Penn National’s Memo in 

Opposition, Exh. 5 (RI pp. 291-349)]5  Counsel was retained and an Answer was filed on behalf 

of Covil in the Rollins Lawsuit on May 28, 2019. [Penn National’s Memo in Opposition, Exh. 7 

(RI pp. 352-391] The Rollins Lawsuit was not tendered to Penn National for defense and 

indemnity until February 3, 2020, over nine (9) months later. [Penn National’s Memo in 

Opposition, Exh. 10 (RI pp. 412-413)]  This tender to Penn National was three (3) weeks prior to 

the scheduled mediation and eight (8) weeks prior to trial.  [Penn National’s Memo in 

Opposition, Exh. 14 (RII pp. 516-519)]  Covil clearly breached the notice provision in the Penn 

5 Even though the referenced documents were not submitted for consideration by the court by way of an 
affidavit, this Court is able to take judicial notice of pleadings filed in the courts of this State.  See, e.g,, 
Radeker v. Wickensimer, 2019 S.C. C.P. LEXIS 7796, *2 n.1 (Greenville Cty., Sept. 23, 2019); Mullis v. 
U.S. Bankruptcy Court, 828 F.2d 1385, 1388 (9th Cir. 1987).
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National Policies.6

Under South Carolina law, the failure of an insured to comply with policy conditions 

requiring that the insured provide timely notice, forward suit papers and cooperate with 

the insurer with respect to a claim or lawsuit will bar coverage for the insured under the policy. 

See, Prior v. S.C. Med. Malpractice Liab. Ins. Joint Underwriting Ass’n, 305 S.C. 247, 250, 

407 S.E.2d 655, 657 (Ct. App. 1991)(quoting Lee v. Metro. Life Ins. Co., 180 S.C. 475, 186 S.E. 

376 (S.C. 1936))(holding that the insured was not entitled to coverage where he failed to provide 

timely notice of the claim and also failed to forward suit papers until approximately four months 

after he had received them); Hatchett v. Nationwide Mut. Ins. Co., 244 S.C. 425, 435, 137 S.E.2d 

608, 613 (1964)(stating that it is “well settled” that the insured’s failure to adhere to the notice 

provisions will bar recovery under the policy); Tucker v. State Farm Mut. Auto. Ins. Co., 232 

S.C. 615, 616, 103 S.E.2d 272, 273 (1958)(finding that the insured’s breach of the cooperation 

clause relieved the insurer of its coverage obligation under the policy). 

The case of Prior v. S.C. Med. Malpractice Liab. Ins. Joint Underwriting Ass’n, 

305 S.C. 247, 407 S.E.2d 655 (Ct. App. 1991) is determinative.  In the Prior case, William F. 

Prior (“Prior”), a medical doctor, brought a declaratory judgment action against his professional 

liability insurance carrier, S.C. Medical Malpractice Liability Insurance Joint Underwriting 

Association (JUA), to determine if JUA owed a duty to defend Prior in a medical malpractice 

action and to indemnify him for the judgment entered in that case. Id. at 248, 407 S.E.2d at 656.  

Prior’s patient brought suit against Prior on May 1, 1986; however, Prior did not advise JUA of 

the lawsuit at that time, but instead hired his own attorney to defend the suit. Id.

6 It is telling that neither Covil argued, nor the trial court found, that Covil actually complied with 
the notice provisions contained in the Penn National Policies with regard to the Rollins Lawsuit. 
[Covil’s Motion for Partial Summary Judgment (RI pp. 34-43); Order dated 8/13/2020, p.9 (RI p. 10)]
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After the attorney retained directly by Prior withdrew from the case in August 1986, Prior 

forwarded the suit papers to JUA on August 21, 1986. Id.  At that time, JUA began to defend 

Prior, but under a reservation of rights to later disclaim coverage. Id.  JUA subsequently 

withdrew its defense of Prior on several grounds, including Prior’s breach of its duty to notify 

JUA of the lawsuit in a prompt fashion and forward suit papers immediately to JUA. Id.

The case then proceeded to trial in October 1986, with the jury returning a verdict against Prior 

in the amount of $15,000 in actual damages and $80,000 in punitive damages. Id.  After the case 

was affirmed on appeal, Prior brought the declaratory judgment action against JUA seeking 

indemnification. Id. 

On appeal in the declaratory judgment action, this Court held that Prior was not entitled 

to coverage under the policy issued by JUA because Prior failed to timely notify JUA of 

the lawsuit: 

JUA had no duty to defend because Prior failed to timely notify JUA.  
“No rule of law is more firmly established in this jurisdiction than that one 
suing on a policy of insurance, where the notice required by the policy is 
not timely given, cannot recover …” Lee v. Metropolitan Life Ins. Co., 
180 S.C. 475, 486, 186 S.E. 376, 381 (1936).  In November 1984, Prior 
knew that the Patient was complaining of his conduct, but he did not 
contact JUA until August 1986.  Prior also failed to forward the summons 
and complaint to JUA until approximately four months after he received 
them.  JUA’s insurance policy clearly states that it is the insured’s duty to 
notify JUA “upon the Insured’s becoming aware of any alleged injury…”  
Prior was aware that the policy imposed an obligation to advice JUA any 
time there was a claim or lawsuit. 

Id. at 249–50, 407 S.E.2d at 657.  Prior argued that JUA could not show that it was substantially 

prejudiced by any delay in providing notice of the underlying malpractice lawsuit and therefore 

JUA should be required to provide coverage despite Prior’s breach of the notice provisions.  

This Court rejected this argument: 

Prior argues that JUA must show that it was substantially prejudiced by 
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the delay in order to deny coverage.  The cases upon which Prior relies, 
however, involve innocent third parties.  Here there is no innocent third 
party beneficiary.  The Patient has been paid her judgment.  “The failure 
to give the required notice in the allotted time is fatal to the right of 
recovery, even if it be shown that the insurance company has suffered no 
harm by the delay.”  Lee v. Metorpolitan Life Ins. Co., 180 S.C. at 487, 
186 S.E. at 381.  Prior failed to notify JUA in a timely manner, thus 
violating the insurance policy.  This failure justified JUA’s refusal to 
defend and to deny coverage. 

Id.

The holding in Prior applies with equal force and dictates the result in the present case.  

Indeed, the facts of the present case are even more egregious than in Prior.  Covil did not 

provide any notice or forward any suit papers in the Rollins Lawsuit to Penn National 

until January 27, 2020—over nine (9) months after it had been served with the complaint. 

[Penn National’s Memo in Opposition, Exh. 5 (RI pp. 292-349)]  Then, less than a month after 

providing Penn National with its first notice of the Rollins Asbestos Action, and 

while Penn National was still in the process of gathering information from the defense counsel 

retained by other insurers, Covil settled the claims asserted against it during the course of a 

mediation conducted on February 25, 2020. [Penn National’s Memo in Opposition, Exh.10 (RI 

pp. 412-413]  Covil alleges that the Rollins Lawsuit was settled at mediation and that Covil 

contributed $50,000 of its own assets to the settlement.  [Complaint, ¶¶12-13 (RI p. 21)]   

Clearly, Covil failed to comply with the conditions for coverage under the Penn National 

Policies.  Further, Covil admits that the entirety of the settlement in the Rollins Lawsuit has been 

paid.  Therefore, no rights of an innocent third-party are jeopardized by Covil’s failure to comply 

with the notice conditions in the policies.  Contrary to the trial court’s holding, and based on 

this Court’s decision in Prior, Covil is not entitled to coverage under the Penn National Policies 

for the settlement in the Rollins Lawsuit. 
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In its decision granting summary judgment, the trial court disregarded Penn National’s 

late notice defense based on its finding that Penn National was not substantially prejudiced by 

Covil’s conduct.  In the decision, the trial court states: 

Penn National had access to all available information related to the Rollins 
action, attended the Rollins mediation with a “willingness to contribute 
toward settlement,” and then made the deliberate decision not to resolve 
Rollins, presumably because it believe [sic] that its policy exclusion 
barred coverage.  Penn National’s deliberate choice to decline to settle 
the Rollins action within its policy limit is not equivalent to the late notice 
defenses established in the cases it cites.  Penn National’s alleged late 
notice of the Rollins action is not a valid defense to breach of its insurance 
contract with Covil. 

[Order dated 8/13/2020, p.9 (RI p. 10)]  The trial court’s findings and conclusions are in error.  

First and foremost, whether an insured has complied with the notice provisions contained in an 

insurance policy should focus on the insured’s actions, specifically the timing and provision of 

the notice.  The trial court failed to even address Covil’s actions, or inactions, in this regard.  

Second, the law in South Carolina is clear:  if the insured is seeking coverage under an insurance 

policy, the insured’s breach of the notice conditions will obviate coverage under that policy.  

Prior, 305 S.C. at 250, 407 S.E.2d at 657. 

If this Court should find, however, contrary to established case law, that “substantial 

prejudice” must be shown, the facts of this case demonstrate that Penn National was in 

fact “substantially prejudiced” by Covil’s failure to comply with the timely notice condition 

contained in the Penn National Policies.  By the time that Covil provided notice to 

Penn National, Covil had already filed an Answer on May 28, 2019 [Penn National’s Memo in 

Opposition, Exh. 7 (RI pp. 353-391)], completed written discovery, and participated in 

depositions in the case [Penn National’s Memo in Opposition, Exh. 8, pp.5-15 (RI pp. 396-406)].  

In fact, under the Master Asbestos Discovery/Scheduling Order, the following deadlines had 
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already expired by the time that Penn National was first put on notice of the Rollins Lawsuit: 

 Plaintiff’s Deposition (June 19, 2029) 

 Defendants Answer Master Discovery (July 12, 2019) 

 Designate Fact Witnesses (August 8, 2019) 

 Designate Expert Witnesses (August 8, 2019) 

 Deposition of Plaintiff’s fact witnesses except for family members who do not 
have product identification testimony (January 13, 2020) 

 Deposition of Defendants’ fact witnesses except for Defendants’ 30(b)(6) 
witnesses (January 13, 2020) 

[Penn National’s Memo in Opposition, Exh. 9 (RI pp. 408-410)] 

Additionally, the Pre-trial Scheduling Order entered by the Court in the Rollins Lawsuit 

set a deadline of February 7, 2020, for the filing of motions for summary judgment (which was 

just eleven (11) days after Penn National had received its first notice of the action) and set trial 

for March 23, 2020 (just eight (8) weeks after Penn National’s first notice of the action). [Penn 

National’s Memo in Opposition, Exh. 14 (RII pp. 516-519)] 

Adding to the prejudice to Penn National, the parties in the Rollins Lawsuit participated 

in a mediation on February 25, 2020, less than a month after Penn National received its first 

notice of the action.  Covil did not provide notice of the mediation to Penn National until 

February 10, 2020, providing even less time for Penn National to gather the necessary 

information and documents in order to evaluate the matter for potential settlement. 

[Penn National’s Memo in Opposition, Exh. 11 and Exh, 12, (RI pp. 415-416; 418-421)]  As 

such, although a representative of Penn National attended the mediation, and expressed a 
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willingness to contribute toward settlement on behalf of Covil, Penn National was not in a 

position to contribute the amount requested by Covil at the mediation.7

Under these facts, Penn National was “substantially prejudiced” by Covil’s untimely 

notice in this matter.  Under similar circumstances, a federal court in South Carolina found that 

the insurer was substantially prejudiced by the insured’s late notice: 

By the time Cincinnati received the summons and complaint, mediation 
had already occurred, the parties had conducted discovery, and trial was 
scheduled to begin the following Monday.  Thus, Stringer Development’s 
failure to forward a copy of the summons and complaint in a timely 
manner deprived Cincinnati of any realistic opportunity to analyze 
coverage of the claims asserted in the complaint in time to participate in 
the investigation, defense, and/or settlement negotiations in any 
meaningful way, thereby prejudicing Cincinnati. 

Greenwood Dev. Corp. v. Cincinnati Ins. Co., 2012 U.S. Dist. LEXIS 204018, *29 (D.S.C. 

2012).  See also, Hatchett, 244 S.C. at 434, 137 S.E.2d at 613 (finding that insured’s late notice 

substantially prejudiced the insurer because the insurer was unable to investigate promptly, 

sponsor a defense, and negotiate a settlement). 

7 In justifying her decision to reject Penn National’s late notice defense, the trial court found that 
“Penn National engaged the same defense counsel as all other Covil insurers to defend Covil’s interests 
for Penn National in the Rollins action and other Covil asbestos personal injury claims,” and 
“[Penn National] had access to all the same materials as the insurers that elected to resolve 
the Rollins action at mediation.” [Order dated 8/13/2020, p.9 (RI p. 10)]  This is simply not true.  Penn 
National never defended Covil in the Rollins Lawsuit and was not contemporaneously provided with the 
discovery obtained in that case, facts not disputed by Covil and which actually form the bases for Covil’s 
breach of contract claim in this action. [Complaint, ¶16 (RI p. 21)]  In support of these “findings,” the 
trial court cites to page 7 of Penn National’s Memorandum of Law in Opposition to Covil’s Motion for 
Partial Summary Judgment.  However, on page 7 of its Memorandum, Penn National states, “Despite the 
untimely notice of the Rollins Asbestos Action and the mediation, Penn National responded to the notice 
on February 14, 2020, advising that it had located and contacted defense counsel for Covil in the action 
(who had been retained by other insurers who had been provided notice of the action) and had requested 
copies of discovery for review and evaluation.” [Penn National’s Memo in Opposition, p.7 (RI p. 168)]  
See also, [Penn National’s Memo in Opposition, Exh. 12 (RI pp 418-421)] Clearly, Penn National did not 
have copies of the discovery or other materials in the Rollins Lawsuit prior to its efforts to obtain the 
same after untimely notice was provided.
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Therefore, even if “substantial prejudice” is required before coverage for Covil can be 

barred for Covil’s failure to comply with the notice conditions in the Policies, which 

Penn National disputes, the trial court erred in finding as a matter of law that Penn National 

was not “substantially prejudiced” by Covil’s untimely notice. 

Coverage under the Penn National Policies was obviated when Covil failed to comply 

with his contractual obligations to provide written notice of the Rollins Lawsuit as soon as 

practicable and to immediately send copies of the Summons and Complaint to Penn National.  

“[B]reach of an insurance policy’s notice clause automatically relieves the insurer of 

its obligations under the contract, including the payment of proceeds due, and the duty to defend 

and to indemnify the insured.”  Wright v. UNUM Life Ins. Co., 2001 U.S. Dist. LEXIS 26063, *4 

(D.S.C. 2001).  Because Covil does not dispute that it failed to provide timely notice to 

Penn National of the Rollins Lawsuit, Penn National had no obligation to indemnify Covil for 

any moneys it paid to settle the Rollins Lawsuit.  Accordingly, the trial court erred when it found 

that coverage was afforded under the Penn National Policies despite Covil’s untimely notice.  

Penn National respectfully requests that summary judgment in favor of Covil be vacated and 

this case be remanded with instructions to enter summary judgment in Penn National’s favor. 

C. The Trial Court Erred When It Held That the Products Hazard Exclusion 
and the Completed Operations Exclusion Did Not Apply to Bar Coverage for 
Covil Under the Penn National Policies. 

A fundamental tenet of insurance policy construction is:  “When a contract is 

unambiguous, clear, and explicit, it must be construed according to the terms the parties have 

used.”  B.L.G. Enter. v. First Fin. Ins. Co., 334 S.C. 529, 535, 514 S.E.2d 327, 330 (1999).  

Because an insurance policy is to be interpreted according to the language contained therein, 

“[t]he court’s duty is limited to the interpretation of the contract made by the parties themselves 
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regardless of its wisdom or folly, apparent unreasonableness, or failure of the parties to guard 

their interests carefully.”  Id.  “An insurer’s obligation under a policy of insurance is defined by 

the terms of the policy itself, and cannot be enlarged by judicial construction.”  MGC Mgmt v. 

Kinghorn Ins. Agency, 336 S.C. 542, 549, 520 S.E.2d 820, 823 (Ct. App. 1999). 

The trial court failed to follow these bedrock principles when it found that two exclusions 

contained in the Penn National Policies, the products hazard exclusion and the completed 

operations exclusion, clearly did not apply to the Rollins Lawsuit.  The trial court erred in so 

finding.  In reviewing the trial court’s determination regarding the applicability of exclusions, 

no deference is given to the trial court’s findings.  Goldston v. State Farm Mut. Auto. Ins. Co., 

358 S.C. 157, 167, 594 S.E.2d 511, 516 (Ct. App. 2004). 

The coverage afforded by the Penn National Policies is governed by the language 

contained therein.  The grant of coverage under the Policies is found in the insuring agreement, 

which states: 

INSURING AGREEMENT 

I. COVERAGE A – BODILY INJURY LIABILITY 
 COVERAGE B – PROPERTY DAMAGE LIABILITY

The company will pay on behalf of the insured all sums which the 
insured shall become legally obligated to pay as damages because of 

Coverage A. bodily injury or 
Coverage B. property damage

to which this insurance applies, caused by an occurrence, and the 
company shall have the right and duty to defend any suit against the 
insured seeking damages on account of such bodily injury or 
property damage, even if any of the allegations of the suit are 
groundless, false or fraudulent, and may make such investigation and 
settlement of any claim or suit as it deems expedient, but the company 
shall not be obligated to pay any claim or judgment or to defend any 
suit after the applicable limit of the company’s liability has been 
exhausted by payment of judgments or settlements. 

- 600 -



- 30 - 

[Penn National’s Memo in Opposition, Exh. 13, pp.2, 45 (RI p. 424; RII p. 468)]  The bolded 

terms are specifically defined by the Penn National Policies, as follows: 

DEFINITIONS APPLICABLE TO SECTION II 

When used in the provisions applicable to Section II of this policy 
(including endorsements forming a part hereof) 

“bodily injury” means bodily injury, sickness or disease sustained by any 
person which occurs during the policy period, including death at any time 
resulting therefrom; 

“occurrence” means an accident, including continuous or repeated 
exposure to conditions, which results in bodily injury or property 
damage neither expected nor intended from the standpoint of the insured; 

[Penn National’s Memo in Opposition, Exh. 13, pp.36, 81 (RI p. 458; RII p. 504)]  Therefore, 

under the plain terms of the Penn National Policies, coverage is only provided for “bodily injury” 

that occurs during the policy period and which is caused by an “occurrence,” as those terms are 

defined in the Penn National Policies.  However, even if a claim falls within the insuring 

agreement contained in an insurance policy, exclusions contained within that policy can preclude 

coverage. 

The Penn National Policies contain two exclusions that apply to bar coverage for 

the Rollins Lawsuit.  Specifically, the Penn National Policies state: 

EXCLUSION 
(Complete Operations Hazard and Products Hazard) 

It is agreed that such insurance as is afforded by the Bodily Injury 
Liability Coverage and the Property Damage Liability Coverage does not 
apply to bodily injury or property damage included within the 
Completed Operations Hazard or the Products Hazard. 

[Penn National’s Memo in Opposition, Exh. 13, pp. 30, 68 (RI p. 452; RII p. 491]  The Penn 

National Policies define the bolded terms as: 
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DEFINITIONS APPLICABLE TO SECTION II 

When used in the provisions applicable to Section II of this policy 
(including endorsements forming a part thereof) 

* * * 

“completed operations hazard” includes bodily injury and property 
damage arising out of operations or reliance upon a representation or 
warranty made at any time with respect thereto, but only if the bodily 
injury or property damage occurs after such operations have been 
completed or abandoned and occurs away from premises owned by or 
rented to the named insured.  “Operations” include materials, parts or 
equipment furnished in connection therewith.  Operations shall be deemed 
completed at the earliest of the following times: 

(1) when all operations to be performed by or on behalf of the 
named insured under the contract have been completed, 

(2) when all operations to be performed by or on behalf of the 
named insured at the site of the operations have been 
completed, or  

(3) when the portion of the work out of which the injury or damage 
arises has been put to its intended use by any person or 
organization other than another contractor or subcontractor 
engaged in performing operations for a principal as part of the 
same project. 

Operations which may require further service or maintenance work, or 
correction, repair or replacement because of any defect or deficiency, but 
which are otherwise complete, shall be deemed completed. 

The completed operations hazard does not include bodily injury or 
property damage arising out of: 

(a) operations in connection with the transportation of property, 
unless the bodily injury or property damage arises out of a 
condition in or on a vehicle created by the loading or unloading 
thereof, 

(b) the existence of tools, uninstalled equipment or abandoned or 
unused materials, or 

(c) operations for which the classification stated in the policy or in 
the company’s manual specifies “including completed 
operations”; 

* * * 

- 602 -



- 32 - 

“products hazard” includes bodily injury and property damage arising 
out of the named insured’s products or reliance upon a representation or 
warranty made at any time with respect thereto, but only if the bodily 
injury or property damage occurs away from the premises owned by or 
rented to the named insured and after physical possession of such products 
has been relinquished to others;  

[Penn National’s Memo in Opposition, Exh. 13, pp.36, 81 (RI p. 458; RII p. 504)]  If either the 

completed operations hazard exclusion or the products hazard exclusion applies to the Rollins 

Lawsuit, no coverage is afforded under the Penn National Policies.  South Carolina Mun. Ins. & 

Risk Fund v. City of Myrtle Beach, 368 S.C. 240, 245, 628 S.E.2d 276, 279 (Ct. App. 2006). 

1. The Products Hazard Exclusion

The Penn National Policies clearly exclude from coverage all claims of bodily injury if 

the bodily injury is included in the “products hazard,” as that term is defined by 

the Penn National Policies.  South Carolina courts have routinely upheld the validity and 

enforceability of the products hazard exclusion.  See, e.g., B.L.G. Enter. v. First Fin. Ins. Co., 

334 S.C. 529, 536, 514 S.E.2d 327, 330-31(1999).  According to the plain language contained in 

the Penn National Policies, claims of bodily injury are included in the products hazard if:  (1) the 

bodily injury arises out of the named insured’s products; (2) the bodily injury occurs away from 

the named insured’s premises; and (3) physical possession of such products has been 

relinquished by the named insured to others.  The allegations made and damages sought in the 

Rollins Lawsuit are clearly within the products hazard exclusion. 

It is axiomatic that an insurer’s duty to defend is based on the allegations contained in 

the underlying complaint.  Federated Mut. Ins. Co. v. Piedmont Petroleum Corp., 314 S.C. 393, 

396, 444 S.E.2d 532, 533 (Ct. App. 1994).  The allegations in the Rollins Lawsuit establish that 

Covil was being sued in its capacity as a “Product Defendant:”8

8 Other defendants were sued in their capacities as “Premises Defendants.” 
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25. …  At all times material hereto, COVIL CORPORATION mined, 
manufactured, processed, imported, converted, compounded, supplied, 
installed, replaced, repaired, used, and/or retailed substantial amounts 
of asbestos and/or asbestos-containing products, materials, or 
equipment, including, but not limited to, the installation and removal 
of asbestos-containing thermal insulation.  COVIL CORPORATION 
is sued as a Product Defendant. … 

[Penn National’s Memo in Opposition, Exh. 5, p.12 (RI p. 310)](emphasis added).  The Rollins 

Lawsuit defined what it meant by designating a defendant as a “Product Defendant:” 

3. Plaintiff’s claims against the Product Defendants, as defined herein, 
arise out of Defendants’ purposeful efforts to serve directly or 
indirectly the market for their asbestos and/or asbestos-containing 
products in this State, either through direct sales or through utilizing an 
established distribution channel with the expectation that their 
products would be purchased and/or used within South Carolina. 

[Id. at p.5 (RI p. 303)]  Based on these designations, the plaintiff in the Rollins Lawsuit then 

asserted claims, designated as either products liability claims [Id. at pp.32-42, 49; First Cause of 

Action, Second Cause of Action, Fifth Cause of Action (RI pp. 330-340, 347] or premises 

liability claims [Id. at pp.45-49; Fourth Cause of Action (RI pp. 343-347)].  Because Covil was 

identified as a “Products Defendant,” only products liability claims were asserted against it. 

The Rollins Lawsuit does not allege the specific circumstances and/or any dates that 

Mr. Rollins might have been exposed to asbestos fibers from Covil’s products.  In its motion for 

partial summary judgment, Covil alleges, without any supporting affidavits, that Covil was 

retained to supply materials and install piping insulation at a facility at which Mr. Rollins’ 

stepfather worked.  The Rollins Complaint does allege that Mr. Rollins was exposed to “take-

home” asbestos fibers in the dust attached to his stepfather’s clothes and person when he came 

home from work. [Id. at ¶77 (RI p. 328)] 

Because no discovery has been done in the present action, and Penn National was unable 

to participate in the defense of the Rollins Lawsuit because of Covil’s late notice, Penn National 
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cannot confirm or refute the dates and circumstances of Mr. Rollins’ exposure to asbestos fibers 

from Covil’s products.9  What is undisputed is that the Rollins Lawsuit alleged liability against 

Covil based on Covil’s products, including “take-home” exposure.  Based on the allegations 

asserted in the Rollins Lawsuit, it is clear that the products hazard exclusion applies to bar 

coverage.  All the elements for application of the products hazard exclusion are met:  

(1) the Rollins Lawsuit alleges that Mr. Rollins’ mesothelioma arose out of exposure to 

Covil’s products; (2) it is not disputed that Mr. Rollins’ bodily injury claim occurred away from 

Covil’s premises; and (3) because the exposure to Mr. Rollins is alleged to be “take-home” 

exposure, physical possession of Covil’s products must necessarily have been relinquished. 

Despite this rather straightforward construction of the products hazard exclusion, and 

despite the fact that Penn National never had the chance to engage in discovery, the trial court 

found as a matter of law that the products hazard exclusion did not apply.  Although unclear, 

it appears that the trial court found, based on the unverified documents attached to Covil’s 

motion for partial summary judgment and her own recollection of what was established in 

the Rollins Lawsuit,10 that because the “take-home” fibers were the result of on-going installation 

of insulation by Covil during the periods of the Penn National Policies, Covil never 

“relinquished” physical possession of its products. [Order dated 8/13/2020, pp.6-8 (RI pp. 7-9)] 

9 Throughout its Order granting Covil’s Motion for Partial Summary Judgment, the trial court frequently 
states that “Penn National agrees …” or that “Penn National does not dispute …”  This is, in fact, 
not true.  Because no discovery was completed in the present case, and Penn National was not involved in 
the Rollins Lawsuit, Penn National is not in a position to either confirm or deny the “facts” stated in the 
Order.  The only admissions made by Penn National in the present case are contained in Penn National’s 
Answer where Penn National admitted that it issued the Penn National Policies but denied that any 
coverage was afforded under those Policies for the Rollins Lawsuit.
10 As way of example, in the Order, Retired Justice Toal states:  “Additionally, no evidence in this case 
or in the underlying Rollins action suggests that Covil supplied asbestos insulation to the Bowater facility 
between 1986 and 1987.”  [Order dated 8/13/2020, p.6 (RI p. 7)]
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In support of its conclusion, the trial court cites to three cases, each of which are 

unavailing and actually support the applicability of the products hazard exclusion to the Rollins 

Lawsuit.  In Heyward v. American Casualty Co., 129 F.Supp. 4 (E.D.S.C. 1955), the federal 

district court was tasked with determining whether coverage was afforded for an explosion that 

occurred during the insured’s installation of heating and plumbing units at a housing project.  

The insured entered into a contract to install all heating and plumbing units in the housing 

project, and as each unit was completed, the unit was leased to residents.  An explosion occurred 

after the heating and plumbing fixtures were installed in one unit and that unit was leased.  Id. at 

6.  The insured tendered the resulting lawsuit to its insurance carrier, who denied coverage based 

on the completed operations hazard and products hazard exclusions.  Id. at 6-7.  The court found 

that the products hazard exclusion was not implicated by the underlying lawsuit because there 

were no claims asserted against the insured for products liability: 

“Products Liability”, to the average person, refers to liability arising out of 
the use of, or existence of any condition in goods or products 
manufactured, sold, handled or distributed by the insured.  The suit in the 
State Court involved no such liability, but is based on the alleged 
negligent construction by the plaintiff. 

Id. at 9.  Accordingly, Heyward does not support the trial court’s conclusion that the products 

hazard exclusion does not apply to the Rollins Lawsuit.  To the contrary, because the Rollins 

Lawsuit asserted liability against Covil as a “product defendant,” Heyward supports the 

application of the products hazard exclusion to preclude coverage for such liability. 

Similarly, in Friestad v. Travelers Indem. Co., 393 A.2d 1212 (Pa. Super. 1978), a case 

interpreting Pennsylvania law, the court found that the insured’s liability for injuries caused by 

a furnace fire after the furnace was installed by the insured was not excluded by the products 

- 606 -



- 36 - 

hazard exclusion specifically because the liability of the insured was not based on the product 

but on its service in installing the furnace.  Id. at 1217. 

Hence, it is more preferable by far to define the products hazard in terms 
of products liability law, and apply the exclusion only when a product, 
other than a service, is the cause in fact of damages or injuries to a third 
person. 

* * * 
Hence, we conclude that the lower court erred in holding that Friestad’s 
installation of the Sears furnace in the Thompson home fell within the 
products hazard provision of the contract.  Under the proper reading of the 
policy, the furnace installation in this case was a completed operations 
hazard. 

Id.  See also, B&R Farm Servs., Inc. v. Farm Bureau Mut. Ins. Co., 483 N.E.2d 1076, 1077 

(Ind. 1985)(interpreting Indiana law, the trial court found, “The claims in this case have nothing 

to do with any defect in a product.  They arose because of negligent release of the product from 

the premises.  Product liability clauses are designed to cover situations such as the asphyxiation 

of a car’s passengers by a defective exhaust system; premises liability coverage is designed to 

cover the pedestrian who is injured if a car rolls out of the factory door due to some negligent act 

of an employee.”) 

All the cases cited to by the trial court do not support its conclusion that the products 

hazard exclusion does not apply to the Rollins Lawsuit.  To the contrary, each one of the cases 

cited by the trial court held that claims of products liability are excluded from coverage by the 

products hazard exclusion.  See, Heyward, 129 F.Supp. at 9; Friestad, 393 A.2d at 1217; 

B&R Farm, 483 N.E.2d at 1077.  It is undisputed that the Rollins Lawsuit alleged products 

liability claims against Covil.  Therefore, the products hazard exclusion clearly applies to bar 

coverage for the Rollins Lawsuit.  The trial court erred in failing to so find.11

11 The trial court also made the “finding,” again based on no evidence presented by either party 
in this case, that none of the materials used by Covil in its pipe insulation operations in 1986 contained 
asbestos. [Order dated 8/13/2020, p.8 (RI p. 9)]  If that is in fact true, then the products hazard would 
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2. The Completed Operations Hazard Exclusion

The completed operations hazard exclusion may also apply to bar coverage for 

the Rollins Lawsuit under the Penn National Policies.  Based on the plain language contained in 

the Penn National Policies, the completed operations hazard exclusion applies to claims:  

(1) arising out of Covil’s operations; (2) after such operations are completed (as further described 

in the Policies’ definition); and (3) if the bodily injury occurs away from Covil’s premises.  

Again, because no discovery was completed in the present action, Penn National has not had the 

opportunity to obtain evidence to support this exclusion.  However, based on the admissions 

made by Covil in its motion for partial summary judgment, it appears clear that Covil is not 

disputing that in the Rollins Lawsuit, Mr. Rollins alleged that he suffered mesothelioma arising 

out of Covil’s operations of installing insulation at a facility where Mr. Rollins’ stepfather 

worked.  Therefore, the requirements of arising out of operations and occurring away from 

Covil’s premises are met.  The determinative issue is whether Mr. Rollins’ exposure to asbestos 

occurred after Covil’s operation were completed. 

The Penn National Policies state that an insured’s operations “shall be deemed completed 

at the earliest” of three potential times:  (1) when the contract entered into by the insured is 

completed, (2) when all operations at a specific site are completed, or (3) “when the portion of 

the work out of which the injury or damage arises has been put to its intended use.”  

[Penn National’s Memo in Opposition, Exh. 13, pp.36, 81(RI p. 458; RII p. 504)]  If it is in fact 

true, as Covil argued and the trial court “found,” that Covil was engaged in installing insulation 

clearly apply since any products producing asbestos fibers/dust would have already been installed and 
relinquished by Covil prior to its operations in 1986.  See, Ohio Cas. Ins. Co. v. Scott & Jones, 2006 U.S. 
Dist. LEXIS 113027, *6 (D.S.C. 2006) (finding no coverage under the products-completed operations 
exclusion for a product sold by the insured and used for five years on premises not owned by the insured).
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on pipes in the facility where Mr. Rollins’ stepfather worked between March 11, 1986 and 

January 25, 1987 [Order dated 8/13/2020, p.3 (RI p. 4)], and that Mr. Rollins’ exposure to 

asbestos for which Covil is liable only occurred during this time period, then some of the 

exposure occurred before Covil’s contract was completed and the work at the particular site was 

completed.  However, the completed operations hazard exclusion also applies if the portion of 

the operations out of which the injury arises was put to its intended use. 

As indicated above, Mr. Rollins’ exposure during the periods of the Penn National 

Policies only occurred through “take-home” asbestos.  If this “take-home” exposure occurred 

because a portion of Covil’s operations had already been put to its intended use, then 

the completed operations hazard exclusion would apply to bar coverage.  This, however, 

is a genuine issue of disputed fact, which has not been established either by any “evidence” 

submitted by Covil in support of its motion for partial summary judgment or by any “findings” 

made by the trial court.  See, W.N. Leslie, Inc. v. Travelers Ins. Co., 264 S.C. 408, 415, 

215 S.E.2d 448, 451 (1975)(holding that whether a portion of the insured’s work was put to 

its intended use was a jury issue).  Therefore, it was improper for the trial court to grant 

judgment in favor of Covil on the grounds that the completed operations hazard exclusion 

did not apply as a matter of law. 

In its decision, the trial court also ignored case law from the Fourth Circuit that has 

interpreted the completed operations hazard with regard to asbestos injury claims.  In interpreting 

an identical policy provision, the Fourth Circuit held that claims arising from exposure to 

asbestos that occurs during an insured’s operations and continues thereafter are included within 

the completed operations hazard.  In re Wallace & Gale Co., 385 F.3d 820, 833-34 (4th Cir. 

2004).  Although the Fourth Circuit was applying Maryland law, the canons of insurance policy 
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construction under Maryland law and South Carolina law are the same.  Because the Rollins 

Lawsuit alleges that Mr. Rollins’ exposure to asbestos occurred both prior to, during and after 

the periods of the Penn National Policies, the completed operations hazard exclusion applies to 

bar coverage for the Rollins Lawsuit.  See, Generali Ins. Co. v. United States Fire Ins. Co., 886 

F.3d 346, 354 (4th Cir. 2018)(completed operations hazard also applies to injuries where starting 

point of bodily injury occurred during the insured’s operations and continued thereafter). 

Finally, the trial court “found” that “[b]y 1986 asbestos was not found in pipe insulation.” 

[Order dated 8/13/2020, p.8 (RI p. 9)]  Therefore, during the periods of the Penn National 

Policies, i.e. 1986 through 1988, Covil apparently was not installing asbestos-containing 

insulation in any facility.  Based on this “finding,” Covil must have completed all asbestos-

related operations prior to the inception of the Penn National Policies.  Therefore, any injuries 

suffered by Mr. Rollins during the periods of the Penn National Policies must have occurred in 

the completed operations hazard.  Accordingly, the completed operations hazard exclusion 

applies to bar coverage for the Rollins Lawsuit as a matter of law.  The trial court erred in failing 

to so hold.12  See, Generali Ins., 886 F.3d at 356-57 (finding that because the insured admitted 

that it had ceased the sale and installation of all asbestos products by 1972, years before the 

policies at issue incepted, any bodily injury claims triggering those policies clearly occurred after 

the insured completed its asbestos-related operations and fell within the completed operations 

12 In its Order granting partial summary judgment for Covil, the trial court held that Penn National failed 
to meet its burden of proving that either the products hazard exclusion or the completed operations hazard 
exclusion applied. [Order dated 8/13/2020, pp.4-5 (RI pp. 5-6)]  The simple truth is that Penn National 
was deprived of the opportunity to conduct discovery into the applicability of the exclusions in its 
Policies because Covil immediately filed its Motion for Partial Summary Judgment after Penn National 
filed its Answer.  By so doing, Covil prevented Penn National from engaging in discovery to support its 
exclusions and the trial court then held this against Penn National by finding that “Penn National has not 
met its burden in this case.” [Id. at p.5 (RI p. 6)]  Clearly, the entry of summary judgment in favor of 
Covil was premature and should be vacated.  See, Doe, 345 S.C. at 322, 548 S.E.2d at 857.   
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hazard). 

VI. CONCLUSION

This case presents the issue of whether Penn National breached its Policies when 

it did not agree to contribute to the settlement of the Rollins Lawsuit, an underlying asbestos 

liability lawsuit filed against its insured, Covil.  Within twenty-three (23) days of 

Penn National’s filing of its Answer, in which it disputed that coverage existed for 

the Rollins Lawsuit, Covil rushed to obtain judgment in its favor on the coverage issue.  Covil 

did not wait until discovery was completed in this case.  Instead, it presented unverified, 

unsubstantiated, and unsworn documents, unaccompanied by any affidavit, to the trial court in 

the hopes that the court would unquestioningly grant judgment in its favor.  And, the trial court 

did. 

The trial court’s grant of partial summary judgment in favor of Covil cannot stand 

because it is not based on any evidence required by Rule 56 of the Rules of Civil Procedure – it 

is not based on any discovery responses, pleadings, admissions or affidavits.  Furthermore, 

summary judgment was granted prior to Penn National having the opportunity to engage in 

any discovery, contrary to the mandates of this and the Supreme Court.  Finally, the only 

evidence properly before the Court in this case is that Covil breached its obligations under 

the Penn National Policies to provide timely notice of the Rollins Lawsuit and that 

the Rollins Lawsuit is otherwise excluded from coverage through operation of the products 

hazard exclusion.  Penn National respectfully requests that this Court vacate the entry of 

summary judgment in favor of Covil and remand this case with instructions to enter 

summary judgment in Penn National’s favor, or alternatively, to remand this case to allow 

the parties to engage in discovery. 
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I. STATEMENT OF ISSUES ON APPEAL 

 

1.  Did the circuit court properly grant partial summary judgment where the Receiver’s motion 

was sufficiently supported by evidence that was before the Court without objection from 

Penn National and the motion was not premature?  

 

2.  Did the circuit court properly find Penn National failed to meet its burden to prove a policy 

exclusion applied to bar coverage to Covil where the underlying injury occurred before 

Covil completed its work installing insulation materials at the Bowater Paper Mill 

(“Bowater”) in Catawba, South Carolina?  

 

3.  Did the circuit court properly find Penn National’s purported late notice defense failed 

where Penn National had sufficient notice of the action and attended mediation with a 

willingness to contribute toward settlement?  

 

II. STATEMENT OF THE CASE 

 

 Appellant Pennsylvania National Mutual Insurance Company (“Penn National”) insured 

Covil against suits seeking the recovery of damages for bodily injury during the period of two 

Penn National policies issued to Covil between 1986 and 1988. The Penn National policies exclude 

coverage for damages for bodily injury within either the “products hazard” or the “completed 

operations hazard.” It has been understood for decades that the risk insured by the “products 

hazard” and the “completed operations hazard” excluded from the Penn National policies is “the 

possibility that the goods, products or work of the insured, once relinquished or completed, will 

cause bodily injury or damage to property other than the product or completed work itself.” Roger 

C. Henderson, Insurance Protection For Products Liability And Completed Operations  – What 

Every Lawyer Should Know, 50 Neb. L. Rev. 415, 441 (1971). The Penn National policies 

therefore cover Covil against the possibility that its goods, products or work will cause third-party 

bodily injury or property damage before Covil “relinquished” its products or before Covil 

“completed” its work. 

 David Rollins (“Rollins”) sued Covil through its Court-appointed Receiver, Peter D. 

Protopapas, in 2019 for contributing to his mesothelioma. The evidence adduced in the asbestos 
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litigation established that Rollins was exposed to asbestos attributed to Covil before Covil 

completed its work installing insulation materials at Bowater. The Receiver therefore requested 

that Penn National attend a court-ordered mediation so that it could settle the Rollins lawsuit. Penn 

National attended the mediation but refused to fund the Rollins settlement based on its policy 

exclusions for products and completed operations. The Receiver settled Rollins and paid the 

settlement amount. 

 The Receiver thereafter sued Penn National for breach of contract. He moved for partial 

summary judgment based on the complaint in the Rollins action, deposition testimony from the 

asbestos litigation, Covil’s Bowater contract, Covil’s Bowater payment records, and one of the 

two Penn National policies. Penn National opposed the Receiver’s motion and requested additional 

time to conduct discovery. It did not, however, submit the required Rule 56(f), SCRCP, affidavit 

to support its purported need to engage in fact-finding before the circuit court ruled on the 

Receiver’s motion. Penn National did not object to any evidence submitted by the Receiver in 

support of his motion.  

 The circuit court granted the Receiver’s motion, finding Penn National could not meet its 

burden to show the “products hazard” or the “completed operations hazard” barred coverage for 

the Rollins settlement. The circuit court also held that Penn National failed to meet its burden to 

support its “late notice” defense, particularly since Penn National attended the mediation session 

that resulted in the Rollins settlement. The circuit court did not, however, rule on Penn National’s 

purported need to conduct discovery necessary to oppose the Receiver’s motion. 

 Penn National sought reconsideration of the circuit court’s order granting the Receiver’s 

motion and filed the instant appeal of the circuit court’s order granting the Receiver’s motion for 

partial summary judgment while its motion for reconsideration was pending. The circuit court 
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subsequently denied Penn National’s motion for reconsideration, holding that its ruling on the 

Receiver’s motion was not premature in that Penn National did not require discovery and because 

Penn National did not submit a Rule 56(f), SCRCP, affidavit in support of its request for additional 

time.  Penn National did not appeal the circuit court’s order denying reconsideration.   

III. STATEMENT OF FACTS 

A. Current Status of Covil Corporation   

 

 From the time of its original formation in or about 1954, Covil Corporation (“Covil”) was 

engaged in the installation and removal of insulation in various industrial facilities across South 

Carolina and elsewhere.  Covil’s operations involved the installation, removal and disturbance of 

insulation materials, typically supplied, required or acquired by other parties.  At certain times, 

insulation materials contained asbestos, and Covil’s operations are alleged to have resulted in 

bodily injury in South Carolina and elsewhere.  In 1991, Covil’s business failed, and it ceased 

operations.  Thereafter, in 1993, the State of South Carolina rescinded Covil’s corporate charter 

for failing to file the appropriate documentation with the Secretary of State. 

 Despite Covil’s failure as a going concern and its subsequent forfeiture of its corporate 

charter, Covil continued to be sued in numerous asbestos cases.  In the fall of 2018, Covil defaulted 

on two mesothelioma asbestos cases pending in South Carolina.1 On November 2, 2018, Chief 

Justice Jean Hoefer Toal (Ret.), serving as the state’s asbestos judge, appointed Peter D. 

Protopapas to serve as a Receiver (the “Receiver”) for Covil to manage its affairs according to 

South Carolina law. Among other things, the Order empowers the Receiver “with the power and 

authority to fully administer all assets” of Covil. (R. p. 56). This order “is inclusive of, but not 

 
1 See James Michael Hill v. Advance Auto Parts, Inc. et al., November 2, 2018 Order Granting 

Default Judgment, C/A No. 2018-CP-40-04680 (Richland Cty. Ct. Comm. Pleas); Denver D. 

Taylor et al. v. Air & Liquid Sys. Corp., et al., November 2, 2018 Order Granting Default 

Judgment, C/A No. 2018-CP-40-04940 (Richland Cty. Ct. Comm. Pleas). 
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limited to, the right and obligation to administer any insurance assets of Covil Corporation as well 

as any claims related to the actions or failure to act of Covil’s insurance carriers.” (Id.). 

B. The Rollins Action  

 

 David D. Rollins sued Covil, and others, in the case styled David D. Rollins v. Air & Liquid 

Systems Corp., C/A No. 2019-CP-25-00118, pending in Hampton County, South Carolina (the 

“Rollins Action”). Rollins alleged that he suffered from mesothelioma as a result of exposure to 

asbestos. (R. pp. 62–63, 66). He was diagnosed with mesothelioma on or around January 17, 2019. 

(R. p. 87). Rollins produced a pathology report in support of his allegation of asbestos-related 

disease. (R. pp. 111–12).   

 Among other things, Rollins alleged “take home” exposure to asbestos via his stepfather, 

Robert J. Ashworth (“Ashworth”), with whom he lived between 1980 and 1991. (R. pp. 87–88, 

120). Ashworth invariably returned home from work covered in dust from working at plants with 

asbestos. (R. pp. 87–88, 119). The dust filled the family home and family vehicles. (R. p. 119). 

Rollins recalled that Ashworth worked as a pipefitter welder supervisor at numerous facilities, 

including at Bowater.  (R. pp. 118–19). Ashworth performed pipe, pump and boiler work at 

Bowater between 1986 and 1988. (R. pp. 114–16). Ashworth died of asbestos-related cancer in 

November 2018. (R. p. 118).  

 Covil performed insulation work at Bowater when Ashworth worked at the facility. (R. pp. 

114–15, 126–27). On February 26, 1986, Covil entered a subcontract with BE&K Construction 

Company, denominated as “Contract No. 4192-F-6410,” to “[f]urnish all supervision, labor, 

equipment and tools, materials (except as noted), and incidentals required to supply and install all 

insulation on required piping systems” at Bowater.  (R. p. 121–25). The contract required Covil to 

maintain at least $1,000,000 in liability insurance coverage to respond to claims seeking the 
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recovery of damages for bodily injury and property damage during Covil’s work. (Id.). Covil 

worked on the Bowater pipe insulation project at least between March 11, 1986 and January 25, 

1987. (R. p. 126–27). Covil was paid more than $1.2 million for this work. (R. p. 128).  

C. The Penn National Coverage 

 

 Penn National issued two successive primary comprehensive general liability insurance 

policies to Covil. (R. pp. 44–55).  The policies were written on standard forms. (Id.).  

 Penn National issued the first policy for the March 31, 1986 to March 31, 1987 period (the 

“Relevant Policy”) and the second policy for the March 31, 1987 to March 31, 1988 period. (R. 

pp. 47, 53). Both policies provide $1,000,000 in coverage for claims seeking the recovery of 

damages against Covil for bodily injury and property damage “per occurrence” and in the 

aggregate. (R. pp. 44–55). Covil’s procurement of the Penn National policies therefore satisfied 

the insurance requirements of Contract No. 4192-F-6410, which governed Covil’s work at 

Bowater. (R. pp. 121–25).  

 Both of the Penn National policies exclude coverage for claims seeking the recovery of 

damages for bodily injury or property damage within either the “products hazard” or “completed 

operations hazard” of the policies. Penn National had not produced complete copies of the policies 

at the time Covil filed its motion for summary judgment in the circuit court.2  

 Nevertheless, a standard definition3 of a “products hazard” exclusion used by insurers in 

the 1980s included the following verbiage pertinent to the issues on appeal: 

[B]odily injury and property damage arising out of the named insured’s products or 

reliance upon a representation or warranty made at any time with respect thereto, 

but only if the bodily injury or property damage occurs away from premises owned 

 
2 Penn National submitted the policy materials as an exhibit to its memorandum in opposition to 

the Receiver’s motion for summary judgment. (R. pp. 423–514).  
3 Penn National admitted this standard definition mirrors the definition in the Penn National 

policies.  (R. p. 179).  
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by or rented to the named insured and after physical possession of such products 

has been relinquished to others . . . . 

 

 A standard definition4 of a “completed operations hazard” exclusion used by insurers in 

the 1980s included the following verbiage pertinent to the issues on appeal: 

[B]odily injury and property damage arising out of operations or reliance upon a 

representation or warranty made at any time with respect thereto, but only if the 

bodily injury or property damage occurs after such operations have been completed 

or abandoned and occurs away from premises owned by or rented to the named 

insured . . . . 

 

 Penn National denied coverage for the Rollins action based on the “products hazard” and 

“completed operations hazard” exclusions found in its policies.  

D. The Rollins Settlement 

 

 Penn National received notice of the Rollins action in January 2020 and attended the court-

ordered mediation in Rollins on February 25, 2020, in Charleston. The Receiver requested $50,000 

to settle Rollins—a fraction of the $1,000,000 bodily injury limits of liability afforded by the 

Relevant Policy. Penn National, however, refused to commit to pay that amount. The Receiver 

thereafter settled Rollins without Penn National’s participation.  

E. The Circuit Court Action 

 

 The Receiver filed the instant action styled Covil Corporation v. Pennsylvania National 

Mutual Insurance Co., in the Court of Common Pleas for the Fifth Judicial Circuit against Penn 

National on February 28, 2020 (the “Coverage Action”). The complaint alleges that Penn National 

breached its insurance contract with Covil when, as noted above, Penn National attended the court-

ordered mediation in Rollins yet declined to contribute any dollar amount toward settlement even 

 
4 Penn National admitted this standard definition mirrors the definition in the Penn National 

policies.  (R. p. 179). 
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though the $50,000 request was well within the limits of the Relevant Policy it issued to Covil. (R. 

pp. 21–22).  

 The Receiver moved for partial summary judgment in the Coverage Action on April 22, 

2020 (the “Motion”). He asserted coverage for the settlement of the Rollins action was not barred 

by either the “products hazard” exclusion or the “completed operations hazard” exclusion in the 

Relevant Policy. (R. pp. 41–42). The Motion sought only to establish Penn National’s liability 

under the Relevant Policy. (R. pp. 40–43). It did not seek to establish the amount Penn National 

was required to pay.  

F. Chief Justice Toal’s Ruling On Partial Summary Judgment 

 

 Chief Justice Toal began her ruling on the Motion (“the Order”) by noting that the 

“principal dispute between Covil and Penn National is whether an exclusion in the Penn National 

Policy applies to bar coverage for the Rollins action.” (R. p. 5). There was no dispute that Rollins 

suffered from bodily injury during the period of the Relevant Policy. (R. p. 4). Chief Justice Toal 

then quoted venerable South Carolina Supreme Court authority holding that “[i]nsurance policy 

exclusions are construed most strongly against the insurance company, which also bears the burden 

of establishing the exclusion’s applicability.” (R. p. 5–6 (quoting Owners Ins. Co. v. Clayton, 364 

S.C. 555, 560, 614 S.E.2d 611, 614 (2004))). Chief Justice Toal found Penn National could not 

meet its burden to show that the exclusions in the Relevant Policy for “products hazard” or 

“completed operations hazard” bodily injury damages barred coverage for the Rollins settlement:  

[T]he evidence from the Rollins action demonstrates that while Mr. 

Rollins’ stepfather, Robert Ashworth, performed pipefitting work at 

the Bowater facility between 1986 and 1987, Covil employees also 

were at the site at the same time performing insulation work. Covil’s 

operations at the Bowater facility were not complete at the time that 

Mr. Ashworth worked at Bowater—they were ongoing, and 

happening simultaneously with, Mr. Ashworth’s work. 
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(R. pp. 6–7).  

Chief Justice Toal easily disposed of Penn National’s “late notice” defense based on its 

involvement in the Rollins action and its participation in the court-ordered mediation that produced 

the settlement: 

Penn National admits that “a representative of Penn National 

attended the mediation and expressed a willingness to contribute 

toward settlement on behalf of Covil.” Penn National engaged the 

same defense counsel as all other Covil insurers to defend Covil’s 

interests for Penn National in the Rollins action and other Covil 

asbestos personal injury claims.  It had access to all of the same 

materials as the insurers that elected to resolve the Rollins action at 

mediation. Yet, Penn National alone states that “Penn National was 

not in a position to contribute the amount requested by Covil at the 

mediation.”   

 

Penn National had access to all available information related to the 

Rollins action, attended the Rollins mediation with a “willingness to 

contribute toward settlement,” and then made the deliberate decision 

not to resolve Rollins, presumably because it believe[d] that its 

policy exclusion barred coverage. Penn National’s deliberate choice 

to decline to settle the Rollins action within its policy limit is not 

equivalent to the late notice defenses established in the cases it cites. 

Penn National’s alleged late notice of the Rollins action is not a valid 

defense to breach of its insurance contract with Covil. 

 

(internal citations omitted) (R. p. 10). 

 Therefore, Chief Justice Toal granted the Receiver’s motion for partial summary judgment, 

holding that Penn National breached its insurance contract with Covil. (R. p. 11). She subsequently 

denied Penn National’s motion for reconsideration. (R. pp. 13–17).  

IV. STANDARD OF REVIEW 

 

 The Receiver agrees that an appellate court conducts a de novo review of a grant of partial 

summary judgment.  See David v. McLeod Reg’l Med. Ctr., 367 S.C. 242, 247, 626 S.E.2d 1, 3 

(2006) (“When reviewing an order granting summary judgment, the appellate court applies the 
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same standard as the trial court.”).  Summary judgment is appropriate when “there is no genuine 

issue as to any material fact.”  Rule 56(c), SCRCP.  

Once the party moving for summary judgment meets the initial burden of showing 

an absence of evidentiary support for the opponent's case, the opponent cannot 

simply rest on mere allegations or denials contained in the pleadings. Rather, the 

nonmoving party must come forward with specific facts showing there is a genuine 

issue for trial. 

 

Regions Bank v. Schmauch, 354 S.C. 648, 660, 582 S.E.2d 432, 438 (Ct. App. 2003).  As Chief 

Justice Toal properly found, and as is discussed further herein, Penn National failed to meet its 

burden to prove the application of the policy exclusions and a breach of a condition to coverage as 

a matter of law.     

Moreover, this Court reviews the question of whether the circuit court erred in finding 

additional discovery unnecessary for the purposes of summary judgment under an abuse of 

discretion standard.  See Robertson v. First Union Nat’l Bank, 350 S.C. 339, 347, 565 S.E.2d 309, 

313 (Ct. App. 2002) (finding “no abuse of discretion in the trial court’s finding that discovery was 

complete for the purposes of summary judgment”); Bayle v. S.C. Dep’t of Transp., 344 S.C. 115, 

128, 542 S.E.2d 736, 742 (Ct. App. 2001) (“The rulings of a trial judge in matters involving 

discovery will not be disturbed on appeal absent a clear showing of an abuse of discretion.”).  Chief 

Justice Toal did not abuse her discretion in finding further discovery was not necessary for the 

purposes of summary judgment.  

V. ARGUMENT 

 

A. The Receiver’s Motion Was Neither Premature Nor Un-Supported By The 

Evidence, and These Issues Are Not Preserved for Review  

 

 Initially, the Receiver notes Penn National’s arguments that it needed additional discovery, 

the Receiver’s Motion was premature, and the Receiver’s motion was not properly supported are 

not preserved for appellate review.  
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As to Penn National’s arguments related to discovery and the timing of the Receiver’s 

motion, Penn National is precluded from arguing this on appeal because it did not file a notice of 

appeal from the circuit court’s September 21, 2020 Order denying its motion for reconsideration 

(“Order Denying Reconsideration”). While Penn National raised this argument to the circuit court 

in its memorandum in opposition to the Receiver’s motion for partial summary judgment, the 

circuit court did not rule the issue in the Order from which appeal was actually taken. The Order 

on appeal found Penn National did not meet its burden to show a policy exclusion applied and did 

not meet its burden in proving the validity of its late notice defense.  (R. pp. 4–11).  Penn National 

re-raised its argument that summary judgment was premature because it needed additional 

discovery in its motion to reconsider.  (R. p. 557).  In denying reconsideration, the circuit court 

found summary judgment was not premature because Penn National did not need additional 

discovery and did not submit a Rule 56(f), SCRCP, affidavit to support its argument.  (R. p. 16).  

As the issue was not ruled upon by the circuit court until the unappealed Order Denying 

Reconsideration, Penn National’s arguments regarding the timing of summary judgment and its 

need for additional discovery are not properly before this Court.  See Elam v. South Carolina Dep’t 

of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004) (“A party must file [a Rule 59(e), SCRCP] 

motion when an issue or argument has been raised, but not ruled on, in order to preserve it for 

appellate review.”); Atl. Coast Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730 

S.E.2d 282, 285 (2012) (“[A]n unappealed ruling, right or wrong, is the law of the case.”). 

Rule 203 of the South Carolina Appellate Court Rules firmly requires would-be appellants 

to serve a notice of appeal “within thirty (30) days after receipt of written notice of entry of the 

order or judgment” and attach a copy of the order to be challenged on appeal.  Timely service of 

the notice is a jurisdictional requirement, and, without a properly-served notice of appeal, this 
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Court does not have jurisdiction over the unappealed order.  See Burnett v. S.C. State Highway 

Dep’t, 252 S.C. 568, 571, 167 S.E.2d 571, 572 (1969); Sadisco of Greenville, Inc. v. Greenville 

Cty. Bd. of Zoning Appeals, 340 S.C. 57, 59, 530 S.E.2d 383, 384 (2000).  In the instant case, the 

circuit court issued the Order on August 13, 2020.  On August 24, 2020, Penn National filed a 

Motion to Reconsider the Order.  On September 14, 2020, Penn National timely appealed the Order 

while its Motion to Reconsider was still pending before the circuit court.5  The circuit court issued 

the Order Denying Reconsideration on September 21, 2020.  Importantly, Penn National never 

appealed the subsequent Order Denying Reconsideration. Therefore, its arguments about the 

timing of the Receiver’s motion and its purported need for further discovery are not properly before 

this Court.  See In re GNC Corp., 789 F.3d 505, 512 (4th Cir. 2015) (granting a motion to dismiss 

an appeal where a party timely filed a notice of appeal of an order but failed to file either “an 

amended notice of appeal or a new notice of appeal within 30 days of the entry of” the order 

denying their Rule 60 motion); see also Prof'l Bankers Corp. v. Floyd, 285 S.C. 607, 613, 331 

S.E.2d 362, 365 (Ct. App. 1985) (“An appealable order from which no appeal is taken becomes 

the law of the case . . . .”).     

Moreover, Penn National’s brand-new argument that the Receiver’s motion for summary 

judgment was not properly supported is clearly not preserved for review as Penn National did not 

raise the arguments to the circuit court at all.  In its initial brief, Penn National argues for the first 

time that the circuit court erred in relying on the documents attached to the Receiver’s Motion to 

 
5 While a timely Rule 59(e), SCRCP, motion stays the time limit for filing a notice of appeal from 

an order, it does not follow that once a party chooses to appeal the original order that their notice 

of appeal automatically subsumes any future order issued by the circuit court. See Elam, 361 S.C. 

at 15, 602 S.E.2d at 775 (“A timely post-trial motion, including a motion to alter or amend the 

judgment pursuant to Rule 59(e), SCRCP, stays the time for an appeal for all parties until receipt 

of written notice of entry of the order granting or denying such motion.”).   
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grant summary judgment.  (App. Br., pp. 12–14).  Throughout its initial brief, Penn National refers 

to the evidence submitted by the Receiver as unverified, unsubstantiated, and unsworn. (App. Br., 

pp. 3–4, 18, 33–34, 39). However, in the circuit court, Penn National did not object to these 

documents, raise any argument that the court should not consider them, or raise any argument that 

the Receiver’s motion was not sufficiently supported.  See State v. Stone, 376 S.C. 32, 36, 655 

S.E.2d 487, 489 (2007) (“If a pitch was never thrown at trial, we cannot review whether the trial 

court made the proper call.”).   Accordingly, this argument is also not preserved for appellate 

review.6 See Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998) (“It is axiomatic 

that an issue cannot be raised for the first time on appeal, but must have been raised to and ruled 

upon by the trial judge to be preserved for appellate review.”). 

Penn National’s treatise on the “drastic” nature of summary judgment and its apparent need 

to conduct fulsome discovery before its affirmative defenses on policy exclusions and a condition 

to coverage lacks merits and can be summarily rejected. Insurance coverage litigation is based on 

the evidence developed in the underlying liability action from which a coverage determination is 

sought. See, e.g., Ex parte: Builders Mut. Ins. Co., 431 S.C. 93, 109, 847 S.E.2d 87, 95 (2020) 

 
6 In its Statement of the Case, Penn National suggests the circuit court erred in deciding the 

Receiver’s motion for summary judgment prior to “addressing Penn National’s motion to transfer 

venue” and in ruling on the Receiver’s motion for summary judgment and Penn National’s motion 

to reconsider “[w]ithout the benefit of a hearing.” (App. Br., pp. 3, 5).  However, neither of these 

arguments are preserved for review because they were not raised to and ruled on by the circuit 

court and are not contained in the statement of issues on appeal.  See Rule 208(b)(1)(B), SCACR 

(“Ordinarily, no point will be considered which is not set forth in the statement of the issues on 

appeal.”); Staubes v. City of Folly Beach, 339 S.C. 406, 412, 529 S.E.2d 543, 546 (2000) (“It is 

well-settled that an issue cannot be raised for the first time on appeal, but must have been raised 

to and ruled upon by the [circuit] court to be preserved for appellate review.”).  Further, as noted 

in the Order, these motions were fully briefed and hearings were not necessary in light of the 

ongoing Coronavirus emergency and guidance from the South Carolina Supreme Court.  (R. p. 3).  
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(explaining the primary source of evidence in a coverage dispute is the record from the underlying 

proceeding).  

 The ability of Penn National and the Receiver to conduct discovery against each other in 

the Coverage Action yielding “answers to interrogatories” and “admissions on file” could not and 

would not change the nature of the testimonial and documentary evidence adduced in the Rollins 

action and upon which the Receiver based his motion for partial summary judgment. That evidence 

existed before the Receiver filed the Coverage Action. It is the very evidence upon which the 

Receiver settled Rollins, and upon which the Receiver demanded that Penn National fund the 

Rollins settlement. The nature and manner of Rollins’ injurious exposure to asbestos attributed to 

Covil is detailed in the deposition testimony adduced in the Rollins action. The nature of Covil’s 

work at Bowater is described in documents produced in the underlying litigation.  

 Consequently, Penn National’s stated need to “engage in discovery” in the Coverage 

Action “to determine the applicability of the products hazard exclusion and completed operations 

hazard exclusion in its Policies,” (App Br., p. 17), is an attempted delay tactic. All of that evidence 

was adduced in the Rollins Action and has been available to Penn National.  

 Penn National’s apparent need to conduct discovery in the Coverage Action to support its 

“late notice” defense, (App. Br., p. 16), is also of no moment. Penn National attended the mediation 

that produced the settlement in Rollins. It knows that it did not fund the settlement. It knows why 

it chose not to fund the settlement. It does not need to obtain discovery from the Receiver to find 

this out.  Further, Penn National submitted evidence to the circuit court in opposition to the 

Receiver’s motion and in support of its “late notice” defense, such a January 2020 email sent on 

behalf of the Receiver to Penn National, filings in the Rollins Action, and correspondence between 

the Receiver and Penn National about Rollins and the Rollins mediation.  The Receiver did not 
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dispute that notice occurred in January 2020, and Penn National already possessed all of the 

evidence it needed to make its “late notice” argument prior to the circuit court’s adjudication of 

the Receiver’s motion for partial summary judgment.  This argument just fails.    

 In short, all of the documents relevant to the Receiver’s motion were historical in nature, 

such as the insurance policies, the Bowater contract, and a list of labor costs showing when Covil 

performed much of its work at the site. This evidence was attached as exhibits to the Receiver’s 

motion. Additionally, the Receiver has no personal knowledge of Covil’s work at Bowater thirty-

four years ago; thus, he could not possibly supply Penn National with any other pertinent facts.  

Penn National received copies of all of the discovery materials in Rollins. All of the Ashworth7 

materials were available to it, as well. Penn National could have relied on these materials in support 

of its opposition to the Receiver’s motion.  In fact, Penn National did just that by submitting 14 

exhibits.    

 Moreover, the Receiver’s motion for partial summary judgment solely concerned 

matters—policy exclusions and the Receiver’s alleged failure to provide timely notice of the 

Rollins Action—upon which Penn National has the burden of proof. Discovery from the Receiver 

in the Coverage Action is not relevant to those issues. The evidence necessary for Chief Justice 

Toal to rule on whether Penn National could meet its burden of proof as a matter of law on 

affirmative defenses to its liability to pay the Rollins settlement arose solely in the Rollins action.  

Although Penn National repeatedly argues that the Receiver’s motion was premature 

because the Receiver filed it “a mere twenty-three (23) days after Penn National” filed its answer, 

this does not make the Receiver’s motion improper.  (App. Br., p. 15).  Rule 56(a), SCRCP, 

 
7 Ashworth brought a suit in the Delaware Superior Court for his asbestos-related cancer.  See 

Robert Ashworth and Nell Ashworth v. Air & Liquid Sys. Corp. et al., C/A No. N17C-04-003 ADB 

(Del. Sup. Ct.).  
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indicates a party may “at any time after the expiration of 30 days from the commencement of the 

action . . . move with or without supporting affidavits for a summary judgment in his favor upon 

all or any part” of the case.  The Receiver commenced this action on February 28, 2020, and moved 

for partial summary judgment over 50 days later, on April 22, 2020.  (R. pp. 18–22, 34–161).  The 

circuit court did not rule on the Receiver’s motion until August 13, 2020, almost four months after 

it was filed.  At no point in its arguments to the circuit court did Penn National cite to any discovery 

it attempted to undertake within the four months that the Receiver’s motion was pending.  See 

Middleborough Horiz. Prop. Regime Council of Co–Owners v. Montedison S.p.A., 320 S.C. 470, 

479–80, 465 S.E.2d 765, 771 (Ct. App. 1995) (affirming summary judgment where appellants 

“advance[d] no good reason why four months was insufficient time under the facts of this case to 

develop documentation in opposition to the motion for summary judgment”). Instead, Penn 

National relied on conclusory and self-serving arguments that it needed to do more discovery 

without specifying what evidence it was likely to discover, needed to discover, or currently sought 

through outstanding discovery requests. See Baughman v. Am. Tel. & Tel. Co., 306 S.C. 101, 112, 

410 S.E.2d 537, 544 (1991) (explaining the nonmoving party must demonstrate that further 

discovery will likely uncover additional relevant evidence “and that they are not merely engaged 

in a ‘fishing expedition’” (quoting Bixler v. J.C. Penney Co., 376 N.W.2d 209 (Minn. 1985))).  To 

this day, Penn National has failed to suggest its bald, conclusory requests for further discovery 

would amount to anything other than a fishing expedition and an unnecessary delay.   

As Chief Justice Toal noted in the unappealed Order Denying Reconsideration, Penn 

National did not submit a Rule 56(f), SCRCP affidavit outlining why it needed additional time for 

discovery. See Doe ex rel. Doe v. Batson, 345 S.C. 316, 321, 548 S.E.2d 854, 857 (2001) (“Rule 

56(f) requires the party opposing summary judgment to at least present affidavits explaining why 
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he needs more time for discovery.”); Rule 56(f), SCRCP (“Should it appear from the affidavits of 

a party opposing the motion that he cannot for reasons stated present by affidavit facts essential to 

justify his opposition, the court may refuse the application for judgment or may order a continuance 

to permit affidavits to be obtained or depositions to be taken or discovery to be had or may make 

such order as is just.”).  Penn National argues “strict compliance” with the Rule 56(f) affidavit is 

“not mandated where the need for further discovery is otherwise made known to the trial court.”  

(App. Br., pp. 17–18).  Although a Rule 56(f) affidavit may not be a hardened requirement, it was 

definitely within the circuit court’s discretion to find one necessary under the facts of this case.  

To be sure—and contrary to Penn National’s conclusory assertion—the need for further relevant 

discovery was never made known to the circuit court.     

Accordingly, Chief Justice Toal did not abuse her discretion in finding additional discovery 

was not necessary prior to a determination of the Receiver’s motion for summary judgment.  

B. Chief Justice Toal Correctly Held That Penn National Could Not Sustain Its 

Burden Of Proof On Policy Exclusions  

 

 Penn National waits until page 34 of its initial brief to actually analyze the legal issues 

arising from the two policy exclusions to which it pointed in refusing to fund the Rollins settlement. 

Those issues are quite simple:  

• Was Rollins’ mesothelioma attributed to Covil caused by products Covil placed into 

the stream of commerce during the period of the Relevant Policy? 

• Was Rollins’ mesothelioma attributed to Covil caused by Covil’s completed work 

during the period of the Relevant Policy? 

Chief Justice Toal concluded correctly that the answer to both questions is “no,” such that Penn 

National could not sustain its burden of proof to establish the applicability of any policy exclusion.  
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 Rollins established in his lawsuit that he suffers from mesothelioma. He established further 

that “take home” asbestos exposures via Ashworth substantially contributed to his asbestos-related 

disease. Those “take home” exposures occurred during the period of the Relevant Policy because 

Rollins incurred “take home” exposure via Ashworth between 1980 and 1991. Rollins described a 

family home and family vehicles filled with asbestos dust during at least the entirety of the period 

of the Relevant Policy. 

 It has been long-established that the risk insured by the “products hazard” and the 

“completed operations hazard” is “the possibility that the goods, products or work of the insured, 

once relinquished or completed, will cause bodily injury or damage to property other than the 

product or completed work itself.” Roger C. Henderson, Insurance Protection For Products 

Liability And Completed Operations  – What Every Lawyer Should Know, 50 Neb. L. Rev. 415, 

441 (1971). By contrast, “[w]here an insured begins an operation and the evidence shows it is still 

in progress” when an injury or damage occurs, the applicable hazard is “premises-operations” and 

not “completed operations.” Id. at 434–35.  

 Despite Penn National’s characterization of Dean Henderson’s article as “evidence” upon 

which the Receiver relied, (App. Br., p. 4),8 the article is actually the seminal academic exploration 

of the “products hazard” and the “completed operations hazard” in liability insurance policies. A 

Westlaw search reveals that courts have readily accepted Henderson’s formulation, citing it more 

than 150 times. For example, in Boyer Metal Fab, Inc. v. Maryland Casualty Co., 750 P.2d 1195, 

1197 n.2 (Or. Ct. App. 1988), the Oregon Court of Appeals cited Dean Henderson’s article for the 

proposition that “the purpose of the product hazard and completed operations hazard coverage is 

 
8 The Receiver submitted Henderson’s article as an exhibit in its hard copy, non-electronic, form. 

(R. pp. 129–161).  
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to insure against the risk that the product or work, if defective, will cause bodily injury or damage 

to property of others after it leaves the insured’s hands.” (emphasis added); see also W. Emp’rs 

Ins. Co. v. Arciero & Sons, Inc., 146 Cal. App. 3d 1027, 1031 (Ct. App. 1983) (quoting Henderson 

directly). 

 Another case that looked substantially to Dean Henderson’s formulation is Friestad v. 

Travelers Indemnity Co., 393 A.2d 1212 (Pa. Super. Ct. 1978), which the Receiver cited for its 

legal discussion, and not because the facts of that case are factually analogous to this one. There, 

the Superior Court looked to Henderson’s article in its discussion of the basic “timing” issues 

underlying the “products hazard” and “completed operations hazard” in liability insurance 

policies: 

Regardless of the involvement of the insured’s products, so long as 

an accident occurs on the insured’s business premises or away from 

his premises, but while he has the jobsite under his control, the 

premises operations clause obtains and coverage is afforded 

thereunder. It is only after he has relinquished control of a jobsite 

that the products hazard or completed operations hazard exclusions 

will operate to deny coverage. 

 

Id. at 1215 n.5 (emphases added). It is not surprising, then, that other courts have noted that the 

“products hazard” applies only when the injury is caused by a defective product placed into the 

stream of commerce, or when injury or damage is caused by the insured’s completed work. See B 

& R Farm Servs., Inc. v. Farm Bureau Mut. Ins. Co., 483 N.E.2d 1076, 1077 (Ind. 1985); see also 

CPS Chemical Co. v. Cont’l Ins. Co., 489 A.2d 1265, 1270 (N.J. Super. Ct. Law Div. 1984), 

reversed on other grounds by 495 A.2d 886 (N.J. Super. Ct. App. Div. 1985) (“Commentators are 

in complete agreement that [the completed operations hazard] refers to accidents caused by 

defective workmanship which arise after completion of work by the insured on construction or 

service contracts.” (emphases added)). 
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 Penn National’s attempt to embrace the Receiver’s cited authorities as supporting 

application of the policy exclusions to the Rollins settlement is unavailing.  At issue is the scope 

and extent of the “products hazard” and “completed operations hazard” in liability insurance 

policies and whether these exclusions bar coverage for the Rollins settlement, and not whether the 

results reached in factually different litigation are relevant here.  Friestad and B & R Farm Services 

elucidate issues of insurance contract interpretation relevant to this matter, as does another case 

that Penn National curiously seeks to embrace, Heyward v. American Casualty Co. of Reading, 

Pa., 129 F.Supp. 4 (E.D.S.C. 1955). In Heyward, the insured contracted to perform the entire 

plumbing and heating portion of a new housing project in Aiken, South Carolina.  Prior to the 

completion of the project, however, individual housing units in the project became usable for 

occupancy. An explosion in one of the occupied units caused injury before the completion of the 

project. 

 The insured was sued for causing injury and damage. Its policy contained an earlier version 

of an exclusion for products and completed operations called “Products Liability.” As respects 

products, it excluded coverage for liability arising out of 

goods or products manufactured, sold, handled or distributed by the 

Insured, other than equipment rented to or located for use of others 

but not sold, if the accident or occurrence takes place after the 

Insured has relinquished possession thereof to others and away from 

premises owned, rented or controlled by the Insured. 

 

Id. at 7.  As respects operations, it excluded coverage if “the accident or occurrence takes place 

after such operations have been completed or abandoned at the place of accident or occurrence 

thereof and away from premises owned, rented or controlled by the Insured.” Id.  
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 The insurer denied coverage based on the exclusion for “Products Liability.” The district 

court disagreed with this assertion. It first questioned whether the policy’s exclusion for “products” 

even applied to injury and damage arising out of insured’s plumbing and heating work: 

I must conclude that a plumbing and heating contractor’s 

comprehensive liability coverage is not covered under the heading 

‘Products’, and that the policy here involved should be construed to 

cover the liability for accidents arising from plaintiff’s operations 

whether the accident happened before or after the housing project 

was completed. 

 

Id. at 9. 

 The district court then analyzed the timing of the plaintiff’s injury in connection with the 

contracting work the insured undertook at the project. It held that the insurer was not entitled to 

summary judgment because “the entire work that [the insured] had agreed to perform had been 

completed.” Id. at 10. Although the insured might have completed its work on the unit where the 

explosion occurred, “[t]here is no showing, however, that the entire work which plaintiff had 

agreed to do had been completed.” Id. (emphasis added); see also Szczeklik v. Markel Intern. Ins. 

Co., Ltd., 942 F. Supp. 2d 1254, 1265 (M.D. Fla. 2013) (finding the “products hazard” exclusion 

did not apply because “the product in this case (i.e., the rim) was not a ‘completed’ product ready 

for resale by Neubert, but rather was a component of a final product akin to a work in progress”). 

 Here, Rollins’ injury did not occur after Covil “relinquished control” of the Bowater job 

site.  Covil supplied and installed all insulation on required piping systems at Bowater between 

March 11, 1986, and January 25, 1987, during the period of the Relevant Policy. Rollins’ 

stepfather, Ashworth, did pipe, pump, and boiler work at Bowater while Covil installed insulation 

at the site. Asbestos dust on Ashworth’s clothing, in turn, injuriously exposed Rollins to asbestos 

during the period of the Relevant Policy. 
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 It is therefore indisputable from underlying case testimony that Ashworth did pipe, pump, 

and boiler work at Bowater while Covil was installing “all insulation on required piping systems” 

at the site in 1986 and 1987. Ashworth thus was exposed to asbestos during the period of the Penn 

National coverage and before Covil completed its work at Bowater. Covil’s completed work, or 

its “completed operations,” did not cause Ashworth’s mesothelioma. Covil’s products released 

into the stream of commerce did not cause Ashworth’s mesothelioma. By the same token, Rollins 

incurred “take home” exposure to asbestos via Ashworth before Covil completed its piping 

insulation work at Bowater under Contract No. 4192-F-64, and, therefore, also before Covil 

relinquished possession over the products it installed as part of the contract. 

 The case law and commentary is clear that the “products hazard” applies only when injury 

is caused by a “completed” product placed into the stream of commerce,9 or by a product 

previously installed at a job site and the injury occurs after the insured “has relinquished control 

of [the] jobsite.”10 Injuries caused by “un-completed” products, injuries caused by “component” 

products, or injuries caused by products installed as part of a continuing installation or construction 

project are not within the “products hazard.” It is only after the insured “has relinquished control 

of a jobsite that the products hazard or completed operations hazard exclusions will operate to 

deny coverage.” Friestad, 393 A.2d at 1215 n.5. There is no evidence that Covil had relinquished 

control over the Bowater jobsite when Ashworth was exposed to asbestos for which Covil was 

allegedly responsible. In fact, all of the evidence is to the contrary. Penn National thus could not, 

and still cannot, establish the applicability of either its “products hazard” or “completed operations 

hazard” exclusions to bar coverage for the Rollins settlement.  Again, it is well-established in South 

 
9 See, e.g., B & R Farm Servs., Inc., 483 N.E.2d at 1077; Szczeklik, 942 F. Supp. 2d at 1265.  
10 See, e.g., Friestad, 393 A.2d at 1215 n.5. 
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Carolina that “[p]olicies are construed in favor of coverage, and exclusions in an insurance policy 

are construed against the insurer.”  M & M Corp. of S.C. v. Auto-Owners Ins. Co., 390 S.C. 255, 

259, 701 S.E.2d 33, 35 (2010).    

 Penn National’s reliance on the insurers’ oft-cited Fourth Circuit decision articulating an 

“Erie guess”11 on the state of Maryland law—In re The Wallace & Gale Company, 385 F.3d 820 

(4th Cir. 2004)—is not helpful here. The Wallace & Gale line of decisions, arising from the 

bankruptcy and district courts in Maryland, involve the applicability of aggregate limits of liability 

when multiple successive liability insurance policies cover a claim for damages for bodily injury 

arising from the insured’s installation activities. The issue in that particular situation is whether 

aggregate limits of liability apply under policies covering the claimant’s bodily injury but which 

were issued after the cessation of work activities that caused the claimant’s injury attributed to the 

insured.  

 The Wallace & Gale line of Maryland-related decisions do not involve application of 

policy exclusions, under which the insurer always has the burden of proof. Nor do the decisions 

hold, as Penn National asserts in parenthetical commentary, that “exposure to asbestos that 

occurred both during and after an insured’s operations were included within the completed 

operations hazard.” (App. Br., p.17). Penn National’s facile summary is shorn of context: 

That argument, however, on its face is far broader than the district 

court's decision we have quoted just above from 275 B.R. at 241. 

For example, a claimant’s initial exposure which occurred while 

Wallace & Gale was still conducting operations was not subject to 

any aggregate limit for policies in effect at that time even if the 

exposure extended beyond the operations of Wallace & Gale. Also, 

 
11 See Highlands Ins. Co. v. Hobbs Grp., LLC, 373 F.3d 347, 351 (3d Cir. 2004) (citing Erie R.R. 

v. Tompkins, 304 U.S. 64 (1938) and explaining, “a federal court must apply the substantive law 

of the forum state-and where the state's highest court has not spoken definitively on a particular 

issue, the federal court must make an informed prediction[ (or Erie guess)] as to how the highest 

state court would decide the issue”). 
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if exposure which began during operations continued after 

operations were completed, the aggregate limits of policies which 

came into effect after operations would apply, but, as stated, the 

aggregate limits would not apply to those policies in effect at the 

time of the exposure during Wallace & Gale's operations. 

 

Id. at 834 (emphases added). 

 The issue in the Maryland cases concerns the “inception” dates of each of the many policies 

covering the claimant’s injuries.  If a policy covering a claimant’s injury “came into effect after 

operations” were completed, the aggregate limits of liability in the policy will apply to the claim. 

If, however, a claimant’s “initial exposure” occurred while the insured was conducting operations, 

the claim would be covered without an aggregate limit of liability.  

 The Receiver has asserted successfully in other cases that the Wallace & Gale “Erie guess” 

line of decisions from Maryland is not relevant in South Carolina for many reasons. Here, these 

decisions are also distinguishable because Penn National relies on policy exclusions under which 

it alone has the burden of proof. Moreover, the Receiver did not seek a ruling of partial summary 

judgment under the second Penn National policy, which “came into effect” after Covil’s completed 

its work at Bowater. The Relevant Policy had a period of March 31, 1986, to March 31, 1987.  

Covil supplied and installed all insulation on required piping systems at Bowater between March 

11, 1986, and January 25, 1987, during the period of the Relevant Policy.  

 To the extent that the Wallace & Gale line of cases have any potential application here, 

they do not cause the Rollins settlement to fall within either the “products hazard” or the 

“completed operations hazard” in the Relevant Policy. Covil’s “operations” during the period of 

the Relevant Policy caused injury to Ashworth. It then caused injury to Rollins before Covil 

completed its work at Bowater. Penn National’s position that Chief Justice Toal erred in holding 
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that it could not sustain its burden of showing the applicability of its policy exclusions lacks merit. 

The decision should be affirmed.12 

C. Chief Justice Toal Correctly Disposed Of Penn National’s Notice Defense 

 

 The circuit court did not err in finding Penn National failed to meet its burden of proving 

the applicability of a “late notice” defense.  First, Penn National has failed to show it received 

untimely notice.  Second, even if it did receive untimely notice, Penn National has failed to show 

it was substantially prejudiced by any late notice.     

 “Although exclusions in an insurance policy are construed against the insurer, . . . insurers 

have the right to limit their liability and to impose conditions on their obligations provided they 

are not in contravention of public policy or a statutory prohibition.”  B.L.G. Enters., Inc. v. First 

Fin. Ins. Co., 334 S.C. 529, 535–36, 514 S.E.2d 327, 330 (1999).  Notice clauses are an approved 

means for an insurer to limit its liability.  The Receiver is aware of the fact that “[c]ommon sense 

dictates that the insurer must have notice of a claim or lawsuit in order to properly investigate and 

defend against it, and these clauses ensure that the insurer receives notice by imposing this 

obligation on the insured.”  Neumayer v. Philadelphia Indem. Ins. Co., 427 S.C. 261, 266, 831 

S.E.2d 406, 408 (2019).  Here, however, the Receiver provided ample notice to Penn National of 

the Rollins action.  Penn National’s argument to the contrary is without merit.     

The burden of proof as to whether an insured failed to comply with the notice provision in 

an insurance contract rests entirely with the insurer.  Vermont Mut. Ins. Co. v. Singleton, 316 S.C. 

5, 10, 446 S.E.2d 417, 421 (1994).   Even if an insurer does not receive timely notice, the insurer 

 
12 At most, Penn National would have an issue of allocation between covered and non-covered 

portions of the $50,000 Rollins loss. The Receiver, however, did not seek a summary judgment 

ruling on the amount of money Penn National owes for Rollins and allocation is therefore not at 

issue in this appeal.  
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must also show substantial prejudice to the insurer’s rights.  Id. at 12, 446 S.E.2d at 421.  “A vast 

majority of jurisdictions now follow the modern trend and have adopted the notice-prejudice rule.”  

Century Sur. Co. v. Hipner, LLC, 377 P.3d 784, 788 (Wyo. 2016).  “The function of the notice 

requirements is simply to prevent the insurer from being prejudiced, not to provide a technical 

escape hatch by which to deny coverage in the absence of prejudice nor to evade the fundamental 

protective purpose of the insurance contract . . . .”  State ex rel. Div. of Admin., Office of Risk 

Mgmt. v. Nat’l Union Fire Ins. Co. of La., 56 So. 3d 1236, 1246 (La. Ct. App. 2011).  Here, the 

circuit court rightly saw through Penn National’s attempted “escape hatch” argument.  

Respectfully, this Court, like the circuit court, should reject Penn National’s argument.          

Reduced to its essence, Penn National’s “late notice” defense is that it should be relieved 

from liability for the Rollins settlement because it received untimely notice of a lawsuit that settled 

in connection with a mediation that its representatives prepared for and attended.  Chief Justice 

Toal correctly noted in her order granting partial summary judgment that Penn National is not 

actually pursuing a “late notice” defense. (R. p. 10). Penn National had sufficient notice of the 

court-ordered mediation for its representative to attend, with an apparent “willingness to contribute 

toward settlement.” (R. p. 10, 169). It then decided not to contribute to the settlement in disregard 

of the evidence indicating coverage was necessary under the Relevant Policy. As Chief Justice 

Toal also noted in the Order, “Penn National’s deliberate choice to decline to settle the Rollins 

action within its policy limit is not equivalent to the late notice defenses established in the cases it 

cites.”13  (R. p. 10).   

 
13 In its brief, Penn National incorrectly claims “Covil does not dispute that it failed to provide 

timely notice to Penn National.”  (App. Br., p. 27).  Covil and the Receiver clearly do dispute Penn 

National’s argument.      
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 Penn National’s “late notice” defense lacks merit for other reasons, too. Its dissertation on 

the decision in Prior v. South Carolina Medical Malpractice Liability Insurance Joint 

Underwriting Association, 305 S.C. 247, 407 S.E.2d 655 (Ct. App. 1991), is not helpful because 

the decision in that case did not turn on whether notice was timely.  Instead, the insured’s claim 

was not covered by the insurance policy, and as a result, the insurer “had no duty to defend the 

claim.”  Id. at 249, 407 S.E.2d at 657.  Here, Penn National chose not to contribute to the Rollins 

settlement because it erroneously believed that coverage for the Rollins settlement did not exist 

under the Relevant Policy.   

 Penn National’s other authorities are equally distinguishable. In the unpublished decision 

of Greenwood Development Corp. v. Cincinnati Insurance Co., 2012 U.S. Dist LEXIS 204018, 

2012 WL 12981762, at *1 (D.S.C. 2012), the insurer received notice after mediation occurred, and 

less than a week before trial. As a result, the court noted that the insurer was unable “to analyze 

coverage” or “participate in . . . settlement negotiations.” Id. at *11.  Penn National, however, 

analyzed coverage before attending the Rollins mediation and decided not to contribute to the 

settlement of the case based on policy exclusions. The same goes for Hatchett v. Nationwide 

Insurance Co., 244 S.C. 425, 137 S.E.2d 608 (1964). There, the insurer showed prejudice because 

the insured’s untimely notice precluded the insurer from trying to negotiate a settlement. Id. at 

435, 137 S.E.2d at 613. Here, Penn National could have negotiated a settlement at the Rollins 

mediation but chose not to do so based on erroneous coverage defenses.  

 The evidence in this case establishes Penn National was not provided late notice.  However, 

even if Penn National was given late notice, it cannot show it was substantially prejudiced thereby.  

Penn National argues it is automatically excused from the substantial prejudice requirement under 

the facts of this case because the rights of innocent third parties are not at issue.  (App. Br., p. 19).  
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Penn National’s argument that it is not required to even show substantial prejudice is unavailing 

and contrary to the public policy of our State.  (App. Br., p. 25); Jessco, Inc. v. Builders Mut. Ins. 

Co., 472 F. App’x 225, 230 (4th Cir. 2012) (“Under South Carolina law, however, recovery under 

the Policy is barred only if BMIC proves that it was substantially prejudiced by the late notice.”); 

Neumayer, 427 S.C. at 272, 831 S.E.2d at 411 (providing the policy behind the laws concerning 

notice clauses is not meant to provide a “technical escape-hatch” for the insurer to deny coverage).  

Nevertheless, contrary to Penn National’s assertion, the rights of innocent third parties are plainly 

implicated.  Covil had a valid insurance policy with Penn National and coverage was due.  Because 

of Penn National’s refusal to participate in the Rollins settlement, the Receiver was forced to use 

Covil’s funds to settle the case.  The use of these funds, which should not have been tapped into 

in the first place, depleted the assets of an already-dissolved corporation attempting to defend 

numerous lawsuits.  Because Covil has less money to defend and satisfy its liabilities to other 

innocent claimants with valid claims against Covil, the rights of innocent third parties are clearly 

impacted.   

Furthermore, Penn National’s claims that it was substantially prejudiced by the Receiver’s 

alleged late notice are entirely without merit.  Penn National attended the mediation with the very 

same materials provided to the other insurers.  Penn National’s conclusory complaints of 

substantial prejudice fail to enumerate a single thing it would have done differently.  Therefore, 

Penn National cannot prove substantial prejudice.      

 The Receiver only seeks from Penn National the settlement amount he incurred in Rollins. 

He incurred this expense after Penn National received notice of the litigation. He incurred this 

expense in connection with a mediation that Penn National attended. He incurred this expense in 

connection with a settlement that Penn National could have funded subject to a reservation of 
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rights on coverage issues. Penn National chose, with open eyes, not to pay the Rollins settlement. 

It has no “late notice” defense. The Court should affirm the order granting partial summary 

judgment in all respects.  

VI.  CONCLUSION  

 

 Penn National refused to fund the Rollins settlement based on two policy exclusions and a 

supposed breach by the Receiver of a condition to coverage. Penn National had the burden of proof 

on these three affirmative defenses. All of the documentation relevant to the two policy exclusions 

is historical in nature. It, along with relevant deposition testimony, was adduced in the underlying 

liability actions. It was accessible to Penn National just as it was to the Receiver. Chief Justice 

Toal held that Penn National could not sustain its burden of proof as to either of the two policy 

defenses. Thus, Chief Justice Toal properly granted partial summary judgment on the policy 

exclusions.  

 Chief Justice Toal also properly granted partial summary judgment on Penn National’s 

“late notice” defense because, among other reasons, Penn National attended the mediation session 

that resulted in the settlement at issue with a willingness to contribute toward settlement. Notice 

thus was not untimely.  

 Further, Penn National’s arguments related to discovery, the timing of the Receiver’s 

motion, and the evidence submitted in support of the Receiver’s motion are not preserved for 

appellate review. And, even if these arguments are properly before this Court, Chief Justice Toal 

did not abuse her discretion in finding further discovery was not necessary in the case prior to a 

determination of the Receiver’s motion for partial summary judgment.   

 The Court should therefore affirm the order of partial summary judgment in all respects. 

(Signature page follows) 
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INTRODUCTION 

The present case is nothing more than a blatant attempt by Plaintiff Covil Corporation, by 

and through its duly appointed Receiver, Peter D. Protopapas (“Covil”) to bully Defendant 

Pennsylvania National Mutual Casualty Insurance Company (“Penn National”) into paying 

money to settle an underlying asbestos personal injury case (the “Rollins Lawsuit”) for which 

there clearly is no coverage under the policies of insurance issued by Penn National (the “Penn 

National Policies”).  In this case, it is undisputed that Covil failed to provide timely notice to 

Penn National of the Rollins Lawsuit, waiting until the eleventh hour to do so.  Notice of the 

Rollins Lawsuit was finally provided to Penn National nine (9) months after Covil was served 

with the Rollins Lawsuit, two (2) months prior to trial, and just twelve (12) business days before 

the scheduled mediation.  When Penn National was unable to contribute the amount of money 

sought by Covil at the mediation due to Covil’s delayed notice to Penn National which deprived 

Penn National of the time and information it needed to evaluate both Covil’s potential liability in 

the Rollins Lawsuit and also Penn National’s potential coverage for that liability, Covil settled 

the Rollins Lawsuit at the mediation and then just three (3) days after the mediation, filed the 

present action against Penn National for coverage. 

Determined to avoid discovery, Covil then filed a motion for partial summary judgment 

on the merits of the coverage issue just twenty-three (23) days after Penn National had filed its 

Motion to Transfer Venue and Answer.  As clearly shown from the fact that Covil moved for 

summary judgment a mere three (3) months after it initially gave notice of the Rollins Lawsuit to 

Penn National, Covil has raced to obtain a coverage ruling in this case. 

However, in its rush to judgment, Covil’s method was fatally flawed.  Covil presented no 

competent evidence to the trial court to support entry of summary judgment in its favor in this 
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case.  In addition, Covil’s haste prevented the parties from engaging in any discovery, a tactic 

clearly frowned upon by the appellate courts of this State. 

On appeal and in support of the trial court’s order granting summary judgment in its 

favor, Covil does not:  (1) cite to any allegations in the Rollins Lawsuit that implicate coverage 

under the Penn National Policies; or (2) cite to any actual language in the Penn National Policies 

under which coverage is provided.  Instead, Covil hides behind meritless preservation arguments 

and its baseless contention that, in clear ignorance of the lack of any opportunity to actually 

conduct discovery in this case, Penn National failed to meet its burden of proof regarding the 

application of the policy exclusions. 

A measured yet straightforward review of the Rollins Lawsuit and the terms of the Penn 

National Policies shows that Covil is not entitled to coverage under the Penn National Policies 

for the Rollins Lawsuit.  First, Covil breached the conditions of the Penn National Policies when 

it failed to provide timely notice of the Rollins Lawsuit to Penn National.  Second, the Rollins 

Lawsuit sought liability against Covil based on products liability claims – claims which are 

specifically excluded from coverage under the Penn National Policies due to the products hazard 

exclusion in the policies.  Accordingly, Penn National respectfully requests that this Court vacate 

the entry of summary judgment in favor of Covil and remand this case with instructions to enter 

summary judgment in Penn National’s favor, or alternatively, to allow the parties to engage in 

discovery. 

ARGUMENT AND ANALYSIS

I. The Timing and Propriety Of The Granting Of Summary Judgment In Favor Of 
Covil Is Properly Before This Court.

It is axiomatic that issues are preserved for appellate review when they are raised to and 

ruled on by the lower court.  Elam v. South Carolina Dep’t of Transp., 361 S.C. 9, 23, 602 
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S.E.2d 772, 779-80 (2004).  In this case, the propriety of granting summary judgment – not only 

because of the failure of Penn National to have a full and fair opportunity to conduct discovery 

but also the unsupported record before the court – was raised by Penn National in its opposition 

to Covil’s Motion for Partial Summary Judgment.  The trial court then ruled on Penn National’s 

objections and nevertheless granted partial summary judgment in favor of Covil.  These issues 

are properly before this Court for its review. 

A. The Fact That The Granting Of Summary Judgment Would Be Premature Was 
Raised Before The Trial Court, And Therefore Is Properly Preserved For 
Review. 

In its Memorandum of Law in Opposition to Covil’s Motion for Partial Summary 

Judgment, Penn National specifically argued that summary judgment should not be granted 

because it was premature given that Penn National did not have a full and fair opportunity to 

complete discovery in this case.  [Penn National’s Memo in Opposition, pp.22-23 (RI pp. 183-

184]  In its Order Granting Covil Corporation’s Motion for Partial Summary Judgment, the trial 

court found that “Penn National had access to all available information related to the Rollins 

action, …” [Order dated 8/13/2020, p.9 (RI p. 10)]  In fact, in its Order denying Penn National’s 

Motion for Reconsideration, based in part on the fact that the order granting partial summary 

judgment was premature because no discovery had been completed, the trial court held that “the 

court has already ruled on the arguments Penn National raises in its Motion.” [Order dated 

9/21/2020, p.3 (RI p. 15)] 

In subparagraph 3 under this holding, the court specifically addressed that summary 

judgment was not premature, and found that it had ruled on this argument in its previous order: 

Penn National complains that summary judgment is premature because it 
did not have the opportunity to engage in discovery.  Penn National made 
this exact argument in its Opposition.  The Court found, “It had access to 
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all of the same materials as the insurers that elected to resolve the Rollins 
action at mediation.”  Order [dated 8/13/2020] at 9. 

[Order dated 9/21/2020, p.4 (RI p.16)]  Clearly, Penn National raised the issue of whether the 

summary judgment motion was premature and the trial court ruled on that issue in its Order 

Granting Partial Summary Judgment.  Penn National’s appeal of the Order Granting Partial 

Summary Judgment places this issue squarely before this Court for its review.  See, Atlantic 

Coast Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 330, 730 S.E.2d 282, 286 

(2012)(reversing Court of Appeals’ declination to review issue on the grounds that the issue was 

in fact raised and ruled on by the lower court). 

In its Brief, Covil argues that any discovery in the present case would have been 

unavailing and therefore was unnecessary. (Respondent’s Brief, pp.13-16)  Because the coverage 

issue in this case is based on the pleadings and discovery in the Rollins Lawsuit, Covil argues 

that any discovery in the present action was unwarranted.  Covil’s argument is wholly without 

merit.  First, there is no evidence that Penn National received all the pleadings and discovery in 

the Rollins Lawsuit at any time.  Covil did not attach any documents to its motion for partial 

summary judgment indicating that it provided a complete copy of the discovery and pleadings in 

the Rollins Lawsuit to Penn National.  On the other hand, Penn National attached documents to 

its Opposition to Covil’s Motion for Partial Summary Judgment showing that it only received a 

copy of the Complaint filed in the Rollins Lawsuit.  [Penn National’s Memo in Opposition, Exh. 

10 (RI p. 412-413]  Covil apparently indicated that Penn National could receive copies of the 

information obtained by its defense counsel in the Rollins Lawsuit if Penn National would agree 

to pay for the defense costs incurred. [Id., Exh. 11 (RI pp. 415-416) ]  Penn National requested 

copies of the discovery and pleadings in the Rollins Lawsuit. [Id., Exh. 12 (RI p. 418-421)] 
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However, there is no verification that a complete copy of the discovery and pleadings in the 

Rollins Lawsuit was actually provided to Penn National. 

Furthermore, Penn National is entitled to the production of information and documents in 

the present case under the discovery rules of the Rules of Civil Procedure.  Specifically, the 

Rules of Civil Procedure require that information and documents provided to a party be verified 

and be complete.  See, Rule 33(a), SCRCP (“Each interrogatory shall be answered separately and 

fully in writing under oath …”); Rule 34(b), SCRCP (“The response shall state, with respect to 

each item or category, that inspection and related activities will be permitted as requested …”).  

Under the Rules of Civil Procedure, failure to provide information or complete production of 

requested documents subjects the party to a motion to compel and sanctions.  See, Rule 37(a)(2), 

SCRCP (“If a deponent fails to answer a question propounded or submitted under Rule 30 or 31, 

or a corporation or other entity fails to make a designation under Rule 30(b)(6) or 31(a), or a 

party fails to answer an interrogatory submitted under Rule 33, or if a party, in response to a 

request for inspection submitted under Rule 34, fails to respond that inspection will be permitted 

as requested or fails to permit inspection as requested, the discovery party may move for an order 

compelling an answer, or a designation, or an order compelling inspection in accordance with the 

request.”); Rule 37(b), SCRCP.  Without the safeguards provided in the Rules of Civil 

Procedure, Penn National cannot be assured that it has all the information and documents from 

the Rollins Lawsuit.  See also, Oncology & Hematology Assocs. v. South Carolina Dep’t of 

Health & Envtl. Control, 387 S.C. 380, 388, 692 S.E.2d 920, 924 (2010)(“discovery serves an 

important tool in the truth-seeking function our legal system”). 

Furthermore, and not insignificantly, the portions of transcripts from deposition 

testimony that Covil attached to its Motion for Partial Summary Judgment were from depositions 
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that were not taken in the Rollins Lawsuit.  See, [Covil’s Motion for Partial Summary Judgment, 

Exhs. E1 & F2 (RI p. 113, 117)].  Therefore, even if Penn National was able to informally obtain 

copies of all the discovery and pleadings in the Rollins Lawsuit, which there is no evidence that 

it did, it is obvious that this information by itself would not have provided Penn National with all 

the relevant information and documents regarding the coverage issues – clearly, it would not 

have provided the actual evidence on which Covil moved for partial summary judgment. 

Covil also takes the position that by arguing that summary judgment was premature, Penn 

National only wants to engage in a fishing expedition and cannot show what evidence would 

have been developed in discovery in the present case.  [Respondent’s Brief, p.15]  That is simply 

not true.  In its Brief, Penn National detailed exactly what discovery was needed in the present 

case, specifically evidence regarding what notice was provided by Covil to Penn National and its 

other insurers regarding the Rollins Lawsuit and when; the method, manner and extent of Mr. 

Rollins’ exposure to asbestos; the role that Covil’s products played in the asbestos exposure 

suffered by Mr. Rollins; and whether any of that exposure occurred during the Penn National 

Policies.  See, Penn National’s Brief, pp.16-19. 

The significance of this need for discovery in the present case is made more apparent 

because the trial court granted summary judgment in favor of Covil on the grounds that Penn 

National did not meet its burden of proving the applicability of policy exclusions.  By 

immediately filing its motion for partial summary judgment, Covil sought to prevent Penn 

National from engaging in discovery regarding the coverage issues, and then argued that Penn 

1 Deposition of Robert Ashworth taken in Ashworth v. Air & Liquid Systems Corp., et al., Civil 
Action No. N17C-04-003 ASB. (RI p. 113)
2  Deposition of David Rollins taken in Taylor v. Air & Liquid Systems Corp, et al., Civil Action 
No. 2018-CP-40-04940. (RI p. 117)
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National had no evidence to support its denial of coverage.  The trial court acquiesced in Covil’s 

procedural tactics; this Court should not also condone such antics.   

By filing its Motion for Partial Summary Judgment on the coverage issues a mere twenty-

three (23) days from Penn National’s filing of its Answer, Covil prevented Penn National from 

the opportunity to develop evidence in discovery.  As the Supreme Court has held, a party’s 

development of evidence in a litigated case “should not be precipitously terminated by summary 

judgment.”  Baughman v. American Tel. & Tel. Co., 306 S.C. 101, 114, 410 S.E.2d 537, 545 

(1991).  Because Penn National has not had a full and fair opportunity to complete discovery in 

the present case, the order granting partial summary judgment in favor of Covil should be 

vacated and this case remanded for discovery. 

B. The Fact That The Granting Of Summary Judgment Would Be Inappropriate 
Based On The Record Was Raised Before The Trial Court, And Therefore Is 
Properly Preserved For Review. 

Penn National also raised the issue of whether summary judgment for Covil was properly 

supported in the lower court.  In its Opposition to Covil’s Motion for Partial Summary Judgment, 

Penn National repeatedly argued that, “Covil’s Motion for Partial Summary Judgment should be 

denied based on the record before the Court.”  [Penn National’s Memo in Opposition, p.22 (RI p. 

183)]  See also, [Id. at p.5, n.8 (RI p. 166)] The trial court rejected this argument and ruled in 

favor of Covil, granting its motion for partial summary judgment.  [Order dated 8/13/2020, p.2 

(RI p. 3)]  On review of an order granting summary judgment, this Court is tasked with a de novo

review of this decision; specifically whether summary judgment is supported by “the pleadings, 

depositions, affidavits and discovery on file.”  See, Froneberger v. Smith, 406 S.C. 37, 46, 748 

S.E.2d 625, 629 (Ct. App. 2013).  In carrying out this review, the Court is required to review the 

materials reviewed by the trial court to determine whether: 
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the pleadings, depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that that there is no genuine 
issue as to any material fact and that the moving party is entitled to 
judgment as a matter of law. 

Rule 56(c), SCRCP. 

In its Brief, Covil does not – indeed cannot – dispute that the order granting summary 

judgment was not based on the pleadings, depositions, answers to interrogatories and admissions 

on file.  First, although Penn National denied coverage in the pleadings after this action was 

filed, there is no evidence – and no depositions or discovery of any kind undertaken by the 

parties prior to the entry of summary judgment in favor of Covil – that Penn National denied 

coverage for the Rollins Lawsuit prior to the settlement entered into by Covil in such lawsuit.  

Furthermore, Covil cannot dispute that its exhibits to its Motion for Partial Summary Judgment 

were not submitted into evidence through use of an affidavit. 

In reviewing whether summary judgment was properly granted in favor of Covil, this 

Court cannot rely on the unsworn and unauthenticated documents attached to Covil’s motion for 

partial summary judgment.  See, Dawkins v. Fields, 354 S.C. 58, 580 S.E.2d 433 (2003)(holding 

that verified Complaint should not have been considered in ruling on motion for summary 

judgment because it did not satisfy the affidavit requirements contained in Rule 56(e)); 

Robertson v. First Union Nat’l Bank, 350 S.C. 339, 352, 565 S.E.2d S.E.2d 309, 316 (Ct. App. 

2002), cert. denied, 357 S.C. 191, 592 S.E.2d 625 (2004)(finding that an unsigned “appraisal 

review” was not admissible as evidence on summary judgment motion).  Accordingly, because 

there is no competent evidence before this Court to support the trial court’s order, this Court 

should vacate the order granting partial summary judgment in favor of Covil. 
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II. Covil Has Not Shown That It Actually Complied With The Notice Provisions In The 
Penn National Policies.

In its Brief, Covil did not argue that it complied with the notice conditions contained in 

the Penn National Policies.  In truth, Covil cannot make this argument because it did not comply 

with the policy conditions that required Covil to provide notice to Penn National of the Rollins 

Lawsuit immediately.  Covil admits that the first notice that it provided to Penn National of the 

Rollins Lawsuit was in January 2020.  See, Respondent’s Brief, p.6 (“Penn National received 

notice of the Rollins action in January 2020 …”).  The Rollins Lawsuit was filed on April 5, 

2019. [Penn National’s Memo in Opposition, Exh.4 (RI p. 237)]  The Amended Complaint was 

served on Covil on April 25, 2019. [Id., Exh. 5 (RI p. 292)]  The Receiver entered a special 

appearance for Covil in the Rollins Lawsuit on May 13, 2019.  [Id., Exh. 6 (RI p. 351)]  There 

was a nine month delay between the time when Covil was served with the Rollins Lawsuit and 

when notice of the Rollins Lawsuit was provided to Penn National.  Such an unreasonable delay 

clearly violates the notice provisions in the Penn National Policies and voids coverage as a 

matter of law.  See, Prior v. S.C. Med. Malpractice Liab. Ins. Joint Underwriting Ass’n, 305 S.C. 

247, 250, 407 S.E.2d 655, 657 (Ct. App. 1991)(finding that four (4) month delay constituted 

untimely notice and barred coverage under policy); Hatchett v. Nationwide Mut. Ins. Co., 244 

S.C. 425, 434-35, 137 S.E.2d 608, 612-13 (1964)(holding that four (4) month delay in providing 

notice of accident, and six (6) week delay in providing notice of lawsuit violated notice provision 

in automobile policy and obviated coverage as a matter of law). 

Covil cannot show that it provided timely notice to Penn National of the Rollins Lawsuit.  

Indeed, Covil does not provide any explanation as to why notice of the Rollins Lawsuit was not 

provided to Penn National for nine (9) months.  Instead, Covil merely repeats that Penn National 

had “ample” notice. (Respondent’s Brief, pp. 25-27) However, merely repeating a conclusory 
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statement does not make it so, and counsel’s remarks, by themselves, are not evidence of 

compliance with policy conditions.  See, South Carolina Dep’t of Transp. v. Thompson, 357 S.C. 

101, 105, 590 S.E.2d 511, 413 (Ct. App. 2003)(“Arguments made by counsel are not 

evidence.”). 

Covil repeatedly argues that because a representative of Penn National was in attendance 

at the mediation of the Rollins Lawsuit, that is sufficient by itself to show as a matter of law that 

Covil did not breach the notice provisions in the Penn National Policies. (Respondent’s Brief, pp. 

2, 6, 8, 14, 25-26, 27-28)  Covil’s arguments are wholly without merit.  The insured’s 

compliance, or non-compliance, with policy conditions are based on the insured’s actions or 

inactions, not on the insurer’s actions.  The focus of this inquire is solely on the actions taken by 

the insured.  See, Merit Ins. Co. v. Koza, 274 S.C. 362, 365-66, 264 S.E.2d 146, 147-48 

(1980)(finding that insurer’s knowledge of claim from a third-party was not sufficient to fulfill 

the insured’s duty to comply with notice condition); Founders Ins. Co. v. Richard Ruth’s Bar & 

Grill LLC, 761 Fed. Appx. 178, 183 (4th Cir. 2019)(under South Carolina law, “even where an 

insurer has actual knowledge of a potential claim or occurrence triggering coverage under the 

policy, the insured is not relieved of his contractual obligation to provide the legal papers to the 

insurer unless the insurer waives that provision.”). 

Therefore, the determinative issue is when notice was first provided by Covil to Penn 

National of the Rollins Lawsuit.  The undisputed answer is nine (9) months after the Rollins 

Lawsuit was served on Covil.  This ends the inquiry.  Covil breached the notice provisions in the 

Penn National Policies, therefore voiding coverage for the Rollins Lawsuit.  Summary judgment 

should have been granted in favor of Penn National because Covil failed to comply with the 

notice provisions contained in the Penn National Policies.  See, Wright v. UNUM Life Ins. Co., 
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2001 U.S. Dist. LEXIS 26063, *4 (D.S.C. 2001)(“As a general rule, breach of an insurance 

policy’s notice clause automatically relieves the insurer of its obligations under the contract, 

including the payment of proceeds due, and the duty to defend and to indemnify the insured.”). 

Covil attempts to muddy the waters by claiming that Penn National cannot show that it 

was prejudiced by the late notice.  However, South Carolina law is clear:  where the rights of 

innocent third-parties are not affected, an insured’s failure to give timely notice of the claim 

voids all coverage for that claim without any showing of prejudice. 

No rule of law is more firmly established in this jurisdiction than that one 
suing on a policy of insurance, where the notice required by the policy is 
not timely given, cannot recover.  And the Court has gone so far as to hold 
that the failure to give the required notice in the allotted time is fatal to the 
right of recovery, even if it be shown that the insurance company has 
suffered no harm by the delay. 

Lee v. Metropolitan Life Ins. Co., 180 S.C. 475, 486-87, 186 S.E. 376, 381 (1936).  It is only 

where rights of innocent third-parties are at issue that an insurer must show prejudice before the 

failure to comply with a notice provision will void coverage. 

Courts eventually recognized the potential inequities in permitting an 
insurer to avoid coverage to an innocent third party merely because the at-
fault party – the insured – did not inform its insurer or a lawsuit.  
Accordingly, many jurisdictions, including South Carolina, judicially 
adopted a notice-prejudice rule, whereby the insurer had the burden to 
show that it was substantially prejudiced by the failure of its insured to 
comply with the notice and cooperation provisions. 

Neumayer v. Philadelphia Indem. Ins. Co., 427 S.C. 261, 266, 831 S.E.2d 406, 408 (2019).  

However, where the insured has paid its obligation to the innocent third-party, such as in the 

present case, the insurance company does not have to show prejudice.  It merely needs to show 

that the insured failed to comply with the notice provisions of its policy. 

[The insured] argues that [the insurer] must show that it was substantially 
prejudiced by the delay in order to deny coverage.  The cases upon which 
[the insured] relies, however, [involve] innocent third-parties.  Here there 
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is no innocent third-party beneficiary.  The Patient has been paid her 
judgment.  The failure to give the required notice in the allotted time is 
fatal to the right of recovery, even if it be shown that the insurance 
company has suffered no harm by the delay.  [The insured] failed to notify 
[the insurer] in a timely manner, thus violating the insurance policy.  This 
failure justified [the insurer’s] refusal to defend and deny coverage. 

Prior, 305 S.C. at 250, 407 S.E.2d at 657.3

In the present case, it is undisputed that the full settlement has been paid in the Rollins 

Lawsuit.  Covil is merely seeking reimbursement of a portion of that settlement from Penn 

National. [Complaint, ¶13 (RI p. 21)]; (Respondent’s Brief, p.6-7, 27) Here, there is no innocent 

third-party because the plaintiff in the Rollins Lawsuit has been paid his settlement.  Because the 

rights of an innocent third-party is not at issue, Covil’s failure to provide timely notice of the 

Rollins Lawsuit to Penn National violated the Penn National Policies and justifies the denial of 

coverage. 

Covil’s attempts to distinguish the Prior case is unavailing.  In Prior, this Court clearly 

held that the failure to comply with the notice provisions contained in the policy, by itself, 

voided coverage under the policy.  See, Prior, 305 S.C. at 249, 407 S.E.2d at 657 (“Even if the 

Patient’s claim had arisen from professional services, JUA had no duty to defend because Prior 

failed to timely notify JUA.”)  Covil’s attempt to distinguish Prior because “that case did not turn 

on whether notice was timely,” (Respondent’s Brief, p.26) is simply not true. 

In a feeble attempt to show that prejudice must be shown prior to the avoidance of 

coverage in this case, Covil argues that “the rights of innocent third parties are plainly 

3   Covil argues that late notice should not be used as an “escape hatch” to avoid coverage in the absence 
of any prejudice to the insurer.  (Respondent’s Brief, p.25)  Tellingly, to support its argument that 
prejudice is required to be shown in every circumstance, Covil cites to cases from other jurisdictions, 
specifically Wyoming and Louisiana.  However, this is not the law in South Carolina.  In South Carolina, 
where the rights of innocent third-parties are not at issue, because their claims have been fully paid, an 
insurer does not have to show prejudice to deny coverage when the insured failed to comply with policy 
conditions to provide timely notice. 
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implicated.”  (Respondent’s Brief, p.27)  Covil argues that because it was forced to use its own 

funds to satisfy the settlement it agreed to pay in the Rollins Lawsuit, Covil now “has less money 

to defend and satisfy its liabilities to other innocent claimants.” (Id.)  However, potential future 

claimants are not the “innocent third-parties” to whom reference is made in the cases requiring 

the showing of prejudice prior to the voidance of coverage due to late notice.  In every case 

where prejudice was required to be shown before an insurer could deny coverage for failure to 

comply with its policy’s notice provisions, the innocent third-party was the actual claimant 

whose claim against the insured was being denied.  See, e.g., Vermont Mut. Ins. Co. v. Singleton, 

316 S.C. 5, 12, 446 S.E.2d 417, 422 (1994)(insurer must show that delay “engendered substantial 

prejudice to Vermont’s ability to investigate or defend against the Singleton’s claim.”).  In 

accord, Neumayer, 427 S.C. at 272-73, 831 S.E.2d at 411-12; Factory Mut. Liab. Ins. Co. v. 

Kennedy, 256 S.C. 376, 381, 182 S.E.2d 727, 729-30 (1971); Tucker v. State Farm Mut. Auto. 

Ins. Co., 232 S.C. 615, 623-24, 103 S.E.2d 272, 277 (1958); Founders, 761 Fed. Appx. at 183-

84; Jessco, Inc. v. Builders Mut. Ins. Co., 472 Fed. Appx. 225, 230 (4th Cir. 2012); CAMICO 

Mut. Ins. Co. v. Jackson CPA Firm, 2016 U.S. Dist. LEXIS 1777122, *33-37 (D.S.C. 2016); 

Greenwood Dev. Corp. v. Cincinnati Ins. Co., 2012 U.S. Dist. LEXIS 204018, *29 (D.S.C. 

2012).  See also, Prior, 305 S.C. at 250, 407 S.E.2d at 657 (because the judgment against the 

insured has been paid, no rights of innocent third-parties were at issue).  Covil’s argument that 

Penn National must show prejudice because the rights of potential future claimants may be 

implicated is simply not the law in South Carolina. 

Lastly, Penn National’s presence at the mediation of the Rollins Lawsuit does not, as a 

matter of law, show that Penn National received timely notice of the Rollins Lawsuit.  First, it is 

clear that Justice Toal has sanctioned Covil’s other insurance carriers when they have failed to 
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come to scheduled mediations.  See, [Order dated 1/8/2020, pp.1-2 (RII pp. 532-533)]  

Furthermore, Covil’s Receiver, Mr. Protopapas, when he first notified Penn National about the 

mediation scheduled in the Rollins Lawsuit, threatened such sanctions against Penn National if 

Penn National failed to come to the mediation held in the Rollins Lawsuit: 

The trial judge for this matter requires that insurance companies attend 
mediations with full settlement authority.  This requirement is echoed in 
South Carolina’s ADR rules.  Judges in South Carolina have sanctioned 
defendants/insurers that fail to comply with the ADR rules.  Attached is an 
order granting sanctions for failure to participate in a mediation in a non-
asbestos case. 

[Penn National’s Memo in Opposition, Exh.11 (RI pp. 415-416)]  Penn National attended the 

mediation.  However, it was unable to pay the amount of money being requested by Covil 

because it did not have sufficient time or information (due to Covil’s failure to provide timely 

notice) to evaluate Covil’s potential liability in the Rollins Lawsuit and Penn National’s potential 

coverage for that liability.  See, [Id., Exh. 12 (RI p. 418-421) (“… Penn National is unable to 

evaluate coverage in lieu of the limited information presently in our possession…”)].  Penn 

National’s presence at the mediation of the Rollins Lawsuit has no bearing on whether Covil 

actually complied with the notice provisions in the Penn National Policies.  To hold otherwise 

would discourage carriers from attending mediations where late notice is an issue. 

Covil is required to comply with the conditions in the Penn National Policies, including 

the condition that it provide notice to Penn National immediately when it has been sued in a 

lawsuit.  The undisputed fact is that Covil failed to provide such notice to Penn National 

regarding the Rollins Lawsuit.  Covil’s breach of the policy conditions voids coverage under the 

policy.  Penn National respectfully requests that this Court vacate the grant of partial summary 

judgment in favor of Covil and enter judgment in favor of Penn National. 
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III. The Products Hazard Exclusion Applies To Bar Coverage For The Rollins Lawsuit 
Under the Penn National Policies. 

At the trial court, Penn National argued that a comparison between the Amended 

Complaint filed in the Rollins Lawsuit and the provisions in the Penn National Policies showed 

that the products hazard exclusion applied to exclude coverage for the Rollins Lawsuit under the 

Penn National Policies.  Specifically, the Rollins Lawsuit only alleged products liability claims 

against Covil and products liability claims are specifically excluded by the products hazard 

exclusion.  Therefore, summary judgment in favor of Penn National should have been granted 

based on the products hazard exclusion.  Penn National also argued that the completed 

operations hazard exclusion may also apply, but that discovery was needed to determine the 

applicability of this exclusion.  Therefore, summary judgment in favor of the insured on the 

completed operations hazard exclusion should be vacated because it was premature. 

Without once citing to the actual language of the exclusions at issue, Covil argues in its 

Brief that the products hazard exclusion does not apply, borrowing language from the completed 

operations hazard exclusion, to “injuries caused by ‘un-completed’ products, injuries caused by 

‘component’ products, or injuries caused by products installed as part of a continuing installation 

or construction project.”  (Respondent’s Brief, pp. 21-22) Of significance, Covil cites to no case 

law to support this argument. 

Covil shies away from citing to either the Penn National Policies or the allegations 

contained in the Rollins Lawsuit because neither the policies nor the Rollins Lawsuit support the 

granting of partial summary judgment in Covil’s favor on this issue.  A straightforward review of 

the actual language of the Penn National Policies and the allegations made and claims asserted 

against Covil in the Rollins Lawsuit shows that the products hazard exclusion clearly excludes 

coverage for the Rollins Lawsuit. 
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The Penn National Policies state that “it is agreed that such insurance as is afford [under 

the Penn National Policies] does not apply to bodily injury … included within the … Products 

Hazard.” [Penn National’s Memo in Opposition, Exh.13, pp. 30, 68 (RI p. 452; RII p. 491)]  

“Products hazard” is specifically defined in the Penn National Policies as: 

“products hazard” includes bodily injury and property damage arising 
out of the named insured’s products or reliance upon a representation or 
warranty made at any time with respect thereto, but only if the bodily 
injury or property damage occurs away from the premises owned by or 
rented to the named insured and after physical possession of such products 
has been relinquished to others; 

[Id. at pp. 36, 81 (RI p. 458; RII p. 504)]  Nowhere does the policy require that the products 

hazard exclusion will only apply to “completed” products, and not to “un-completed” products, 

component parts, or products installed as part of a continuing installation.  The sole requirements 

as stated in the policy language are that the (1) bodily injury occur away from premises owned 

by or rented to Covil, and (2) physical possession of the product be relinquished by Covil to 

others.  Because the Covil’s liability in the Rollins Lawsuit allegedly arose from “take-home” 

asbestos exposure, both requirements are aptly met:  (1) Mr. Rollins’ injury occurred away from 

premises owned by or rented to Covil, and (2) physical possession of the product was 

relinquished by Covil before Mr. Rollins was exposed to the asbestos fibers “taken-home” by his 

step-father. 

Covil avoids this straightforward analysis by conflating the requirements of the products 

hazard exclusion with the completed operations hazard exclusion, which expressly requires that 

the “bodily injury” occur “after such operations have been completed …” [Id. (RI p. 458; RII p. 

504)], language missing from the definition of “products hazard.”  This Covil cannot do.  The 

law in South Carolina is clear:  “Exclusions in an insurance policy are to be read independently 

of each other; they are not to be read cumulatively.”  Engineered Prod., Inc. v. Aetna Cas. & Sur. 
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Co., 295 S.C. 375, 378, 368 S.E.2d 674, 675 (Ct. App. 1988).  Accordingly, the language of the 

products hazard exclusion alone is determinative of whether coverage is afforded for the claims 

asserted against Covil in the Rollins Lawsuit.  Because only products liability claims are asserted 

against Covil in the Rollins Lawsuit, the products hazard exclusion clearly applies to preclude 

coverage.  See, Schulmeyer v. State Farm Fire & Cas. Co., 353 S.C. 491, 495, 579 S.E.2d 132, 

134 (2003) (the language contained in the insurance policy alone determines the policy’s force 

and effect). 

Covil’s ubiquitous citations in its Brief to Roger C. Henderson, Insurance Protection for 

Products Liability And Completed Operations – What Every Lawyer Should Know, 50 Neb. L. 

Rev. 415 (1971) do not support its argument on appeal.  (Respondent’s Brief, pp. 1, 17, 18, 19)  

The quotation cited to by Covil is taken from the section of the 1971 Nebraska Law Review 

article dedicated to a discussion regarding “Damage to Property Other Than the Product or Work 

Itself.”  Id. at p. 441 (RI p. 156). The full context of the single sentence oft-cited by Covil is: 

The products hazard and completed operations provisions are not intended 
to cover damage to the insured’s products or work project out of which an 
accident arises.  The risk intended to be insured is the possibility that the 
goods, products or work of the insured, once relinquished or completed, 
will cause bodily injury or damage to property other than to the product or 
completed work itself, and for which the insured may be found liable.  The 
insured, as a source of goods or services, may be liable as a matter of 
contract law to make good on products or work which is defective or 
otherwise unsuitable because it is lacking in some capacity.  This may 
even extend to an obligation to completely replace or rebuild the deficient 
product or work.  This liability, however, is not what the coverages in 
question are designed to protect against.  The coverage is for tort liability 
for physical damages to others and not for contractual liability of the 
insured for economic loss because the product or completed work is not 
that for which the damages person bargained. 
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Id.(RI p. 156)4  However, the coverage being sought by Covil is not for its liability for damage to 

its own product, but for Mr. Rollins’ contraction of a disease caused by exposure to its product.  

Therefore, this section of the Nebraska Law Review article is not relevant. 

Another section of the same 1971 Nebraska Law Review article addresses the coverage 

actually intended to be provided by “products hazard” coverage, which was first introduced in 

1966.  “It is clear that the new products hazard provision will protect against defective products, 

breached warranties and misrepresentations.”  Id. at p.426 (RI p. 144).  The 1971 Nebraska Law 

Review article, although having no precedential value, is helpful in understanding what products 

hazard coverage was intended to cover.  The Penn National Policies, however, exclude coverage 

for bodily injury included within the products hazard.  Using the interpretation of the products 

hazard included in the 1971 Nebraska Law Review article, by including a products hazard 

exclusion, the Penn National Policies were not intended to provide coverage for bodily injury 

claims arising from defective products and breached warranties.  The Rollins Lawsuit, however, 

only asserted claims against Covil for products liability.  [Penn National’s Memo in Opposition, 

Exh. 5, ¶¶ 85-117, 150-53; First Cause of Action (Products Liability: Negligence), Second Cause 

of Action (Products Liability: Strict Liability – S.C. Code Ann. §15-73-10), Fifth Cause of 

Action (Products Liability: Breach of Implied Warranties – S.C. Code Ann. §36-2-314)(RI pp. 

330-340, 347)].  Even under the rationale propounded by the 1971 Nebraska Law Review article, 

the products hazard exclusion in the Penn National Policies would bar coverage for Covil for the 

claims asserted against it in the Rollins Lawsuit.  Summary Judgment was improperly granted 

4   The 1971 Nebraska Law Review article discusses coverages provided by policies that include products 
hazard and completed operations hazard coverage.  In the Penn National Policies, coverage for the 
products hazard and completed operations hazard are specifically excluded, not included. 
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for Covil and should have been entered in favor of Penn National on the coverage issues in this 

case. 

 Covil’s argument on appeal can be distilled to the following convoluted contentions:  

Covil was involved in a project in which it installed insulation at the Bowater facility where Mr. 

Rollins’ step-father, Robert Ashworth, worked.  During Covil’s work at the Bowater facility, Mr. 

Ashworth was exposed to asbestos.  Mr. Ashworth then brought home the asbestos fibers on his 

clothes and person, therefore exposing Mr. Rollins to “take-home” asbestos.  Because Covil’s 

work at the Bowater facility was not “completed” during the 1986-87 Policy, the first Penn 

National Policy, the products hazard exclusion does not apply.  Covil’s argument misses the 

mark. 

The issue is coverage for Mr. Rollins’ injury, not Mr. Ashworth’s injury.  Although no 

discovery was completed and therefore Penn National cannot confirm or deny whether Mr. 

Rollins’ injury was caused by take-home asbestos fibers during the 1986-87 Policy period,5 even 

assuming Covil’s unsupported statements to be true, Mr. Rollins was never present at the 

Bowater facility during any time that Covil was performing work at that facility.  Mr. Rollins’ 

only exposure during that time period was to asbestos fibers brought home from the Bowater 

facility by Mr. Ashworth.  As to Mr. Rollins’ injury, the injurious exposure clearly occurred 

away from Covil’s premises after Covil relinquished control over its products and the fibers 

taken home by Mr. Ashworth.  By the plain language of the products hazard exclusion contained 

5   Indeed, in the Complaint filed in the present action, Covil alleged that Mr. Rollins was exposed to both 
direct asbestos fibers and take-home asbestos fibers resulting from Covil’s operations:  “(a) at a facility in 
1986 and 1988; (b) at Bowater’s Rock Hill/Catawba plant; (c) at a Celanese facility as part of an ongoing 
business relationship; (d) at a Hoechst Celanese facility and Hoechst Fibers facility; and (e) at such other 
places as the record supports.” [Complaint, ¶11 (RI pp. 20-21)]  Covil may have settled the Rollins 
Lawsuit based on exposures that occurred outside of the Penn National Policy periods.  Because no 
discovery was allowed, Penn National was unable to obtain information regard the basis for Covil’s actual 
liability in the Rollins Lawsuit. 
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in the Penn National Policies, there is no coverage for Covil’s alleged liability in the Rollins 

Lawsuit. 

Furthermore, and significantly, Justice Toal, in her order granting partial summary 

judgment in favor of Covil, specifically found: 

Most importantly, Penn National has not proven that any of the materials 
subject to the 1986 contract contained asbestos.  By 1986 asbestos was not 
found in pipe insulation. 

[Order dated 8/13/2020, p.8 (RI p. 9)]   Covil did not appeal this finding by Justice Toal.  

Therefore, if Covil’s liability is not based on products which it brought to the Bowater facility 

during the 1986-87 Policy period, but is based on products it had previously brought to the 

Bowater facility, the products hazard exclusion would clearly apply, even under Covil’s strained 

interpretation of the same.  See, Ohio Cas. Ins. Co. v. Scott & Jones, 2006 U.S. Dist. LEXIS 

113027, *6 (D.S.C. 2006)(finding that the products-completed operations exclusion applied to 

preclude coverage for the underlying lawsuit which “arises from a product sold by Scott and 

Jones and, for five years used on premises not owned by Scott and Jones”). 

On appeal, this Court is tasked with reviewing the plain language in the Penn National 

Policies to determine whether the allegations made and claims asserted against Covil in the 

Rollins Lawsuit are covered under that language. City of Hartsville v. South Carolina Mun. Ins. 

& Risk Financing Fund, 382 S.C. 535, 543-44, 677 S.E.2d 574, 578 (2009).  It is clear that in the 

Rollins Lawsuit, Covil was being sued as a “Product Defendant.”  [Penn National’s Memo in 

Opposition, Exh.5, ¶25 (RI p. 310)]  It is equally clear that the Penn National Policies excluded 

coverage for injuries arising out of the products hazard. [Id., Exh. 13, pp. 30, 36, 68, 81 (RI pp. 

452, 458; RII pp. 491, 504)]  A straightforward comparison of the Rollins Lawsuit and the Penn 

National Policies plainly shows that no coverage is afforded under the Penn National Policies for 

- 676 -



- 21 - 

the Rollins Lawsuit.  Accordingly, the order granting summary judgment for Covil should be 

vacated and judgment entered in favor of Penn National based on the products hazard exclusion.  

See, Goldston v. State Farm Mut. Auto. Ins. Co., 358 S.C. 157, 167, 594 S.E.2d 511, 516 (Ct. 

App. 2004)(in reviewing a summary judgment order regarding coverage, “the appellate court 

does not have to defer to the trial court’s findings.”). 

CONCLUSION

A careful review of the Rollins Lawsuit and the Penn National Policies shows that there 

is no coverage for Covil’s liability in the Rollins Lawsuit under the Penn National Policies.  

First, in failing to provide notice to Penn National of the Rollins Lawsuit for nine (9) months, 

Covil did not comply with the policy conditions requiring that Covil immediately forward copies 

of lawsuits to Penn National.  Second, the damages sought against Covil in the Rollins Lawsuit 

arose from Covil’s liability as a “Product Defendant” and from products liability claims.  This 

liability is excluded from coverage under the Penn National Policies through the operation of the 

products hazard exclusion, and potentially the completed operations hazard exclusion.  It is clear 

that further information would have been obtained from depositions, answers to interrogatories 

and admissions to clearly set forth that coverage under the Penn National Policies was not 

afforded for Covil’s liabilities in the Rollins Lawsuit. 

However, Covil did not wait to allow Penn National a full and fair opportunity to conduct 

any discovery in this case.  Instead, Covil immediately moved for summary judgment on 

coverage under the Penn National Policies a mere three (3) months after it first gave notice to 

Penn National of the Rollins Lawsuit, and only twenty-three (23) days after Penn National filed 

an Answer in the present action.  It is obvious that Covil rushed to obtain a coverage 

determination against Penn National – a coverage determination that it was otherwise enjoined 
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from obtaining against its other insurers.6  In its haste, Covil failed to present any properly 

supported evidence to support its position.  As a result, Justice Toal erroneously granted partial 

summary judgment in Covil’s favor.  Covil’s race to obtain a favorable coverage ruling should 

not be sanctioned by this Court. 

Penn National respectfully requests that the grant of partial summary judgment in favor 

of Covil be vacated and that judgment be granted in favor of Penn National, or in the alternative, 

that the case be remanded to allow Penn National a full and fair opportunity to conduct 

discovery.   

March 1, 2021. 

David G. Harris, II 
S.C. State Bar No. 101951 
Brady A. Yntema (Admitted Pro Hac Vice) 
David L. Brown 
GOLDBERG SEGALLA LLP 
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Attorneys for Appellant Pennsylvania National  
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6   See, Covil Corp. v. Zurich Am. Ins. Co., 2020 U.S. Dist. LEXIS 33140, *42-43 (D.S.C. 2020) 
(“Nonetheless, the Court finds it proper, as both expressly authorized by an Act of Congress and 
necessary in aid of its jurisdiction, to enjoin the Receiver from further pursuing judicial determinations in 
underlying state tort suits regarding insurance coverage issues arising from policies issued or allegedly 
issued to Covil by the Insurers.”). 
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THOMAS, J.:  Covil Corporation, by and through its duly appointed Receiver, 
Peter D. Protopapas (Covil), filed this action against Pennsylvania National Mutual 
Casualty Insurance Company (Penn) alleging breach of insurance contracts based 
on Penn's failure to participate in the settlement of an underlying claim against 
Covil.  Penn appeals the circuit court's order granting partial summary judgment to 
Covil, arguing the court erred in (1) granting partial summary judgment where 
Covil's motion was not supported by sworn affidavits and summary judgment was 
premature; (2) finding Covil's late notice of the underlying claim did not bar 
coverage; and (3) holding coverage existed despite a products hazard and 
operations hazard exclusion in the Penn insurance contracts.  We affirm.  
 
FACTS 
 
Covil is a corporation that operated between 1954 and 1991.  Its operations 
"included the installation, repair, replacement, removal or disturbance of thermal 
insulation and other building materials."  Covil's operations allegedly exposed 
persons to asbestos, resulting in claims and lawsuits against it.  Penn insured Covil 
under comprehensive general liability policies between March 1986 and March 
1988.  One of the lawsuits against Covil, Rollins v. Air & Liquid Systems Corp., 
alleged David Rollins was exposed to asbestos due to Covil's operations during the 
covered period.  In November of 2018, the circuit court appointed Protopapas to 
serve as a Receiver for Covil.    
 
Rollins filed his action on April 22, 2019, alleging he suffered from mesothelioma 
due to, inter alia, exposure at home from his stepfather, who worked at the 
Bowater Paper Mill where Covil did work between 1986 and 1988.  Rollins' at 
home exposure allegedly occurred because his stepfather routinely came home 
from work covered in asbestos dust between 1980 and 1991.  
 
On January 27, 2020, Covil's Receiver emailed Penn and requested it attend a 
court-ordered mediation to settle the Rollins action.  The notice "respectfully 
request[ed] that the insurers provide and/or continue to provide a defense to Covil 
Corporation in these asbestos lawsuits.  To the extent that a defense will not be 
provided, please advise so that [Covil] can take the actions necessary . . . ."  The 
email indicated a copy of the Rollins complaint was attached.  On February 3, 
2020, Covil tendered the complaint by letter to Penn for defense and indemnity.  
The letter requested Penn "immediately advise in writing whether [it would] . . . 
accept Covil's tender of [the] suit and . . . provide a full and complete defense of 
th[e] matter."   
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Penn responded by sending a Non-Waiver Agreement to Covil's Receiver signed 
by Penn but not signed by Covil.  Penn alleged it was notified of the pending 
lawsuit on January 27, 2020, and notified of the mediation on February 13, 2020.  
The mediation was held on February 25, 2020.  Penn admitted it "attended the 
mediation, and expressed a willingness to contribute some amount to the 
settlement on behalf of Covil."  The Receiver settled Rollins' claim for a 
confidential amount.  
 
On February 28, 2020, Covil filed this breach of contract action against Penn, 
alleging that although Penn attended the mediation, it refused to participate in the 
settlement and refused to contribute $50,000 to the settlement.  Covil sought 
damages of up to $74,999.99 for breach of contract, including, inter alia, actual 
damages, consequential damages, attorney's fees, and prejudgment interest.  On 
April 22, 2020, Covil filed a motion for partial summary judgment, arguing Penn 
wrongly refused to pay the settlement based on exclusions in its policies.  
 
Penn filed a return to the motion for summary judgment, arguing the first notice it 
had of the lawsuit was the email sent on January 27, 2020.  Penn argued Covil was 
served with the Rollins action in April of 2019, Rollins was deposed in February 
and June of 2019 without any notice to Penn, and the parties engaged in other 
discovery as required by the Master Asbestos Discovery/Scheduling Order.  Penn 
argued that due to the late notice, it was unable to evaluate the potential coverage 
prior to the mediation.  Penn also argued the "Completed Operations Hazard and 
Products Hazard" exclusion in the policies barred coverage.  In addition, Penn 
argued summary judgment was premature because it had not had a full and fair 
opportunity for discovery.  
 
Citing Re: Operation of the Trial Courts During the Coronavirus Emergency, 
South Carolina Supreme Court Order dated April 3, 2020, the trial court found the 
motions had been fully and comprehensively briefed and a hearing was 
unnecessary.  The court found Penn failed to prove the exclusions it relied on 
barred coverage.  The court also found Penn's late notice defense was "not a valid 
defense to breach of its insurance contract with Covil."  Thus, by order filed 
August 13, 2020, the court found Penn was "required to indemnify Covil against 
the settlement of the Rollins action."  
 
Penn moved for reconsideration, again arguing it had late notice, its policy 
exclusion applied, and summary judgment was premature because discovery was 
not yet completed.  The court denied the motion.  This appeal followed.  
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STANDARD OF REVIEW 
 
"When reviewing the grant of a summary judgment motion, the appellate court 
applies the same standard that governs the trial court under Rule 56(c), SCRCP . . . 
."  Callawassie Island Members Club, Inc. v. Dennis, 429 S.C. 493, 497, 839 
S.E.2d 101, 103 (Ct. App. 2019), cert. denied, Jan. 22, 2021.  The standard in Rule 
56(c) "provides that summary judgment is proper when there is no genuine issue as 
to any material fact and the moving party is entitled to judgment as a matter of 
law."  Id.  
 
LAW/ANALYSIS 
 
I. Unsupported and Premature Grant of Summary Judgment 
  
Penn argues the circuit court's grant of summary judgment was improper because it 
was unsupported and premature.  We disagree. 
 
A. Unsupported 
 
For the first time on appeal, Penn argues the circuit court erred in granting 
summary judgment because Covil's motion for summary judgment was 
unsupported by failing to include affidavits or authenticated documents.  Because 
this issue was neither raised to nor ruled upon by the circuit court, it is not 
preserved for appellate review.  See Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 
S.E.2d 731, 733 (1998) ("It is axiomatic that an issue cannot be raised for the first 
time on appeal, but must have been raised to and ruled upon by the trial [court] to 
be preserved for appellate review."). 
 
B. Premature 
 
Penn also argues the circuit court erred in granting summary judgment because it 
was premature and denied it a full and fair opportunity to complete discovery.  We 
disagree.   
 
As noted by the circuit court, this action arises out of the Rollins asbestos personal 
injury action against Covil.  There is no dispute that the exposure to asbestos 
alleged in Rollins occurred while Covil was performing operations at the Bowater 
Paper Mill during the period of Penn's policy number 515 5028 537, which was 
effective March 31, 1986, to March 31, 1987.  As stated by the circuit court, "[t]he 
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principal dispute [in this case] is whether an exclusion in the Penn . . . policy 
applies to bar coverage for the Rollins action."  As also found by the circuit court, 
Penn failed to submit a Rule 56(f) affidavit explaining the discovery it needed to 
conduct.  Penn merely presented an "unsupported . . . and self-serving assertion 
that it needed additional time for discovery . . . ."   
 
In its argument regarding prematurity, Penn relies on Baughman v. American 
Telephone & Telegraph Co., 306 S.C. 101, 410 S.E.2d 537 (1991).  In Baughman, 
our supreme court reversed a grant of summary judgment to the defendant as 
premature.  Id. at 114, 410 S.E.2d at 545.  However, the court in Baughman found 
the plaintiffs had demonstrated a likelihood that further discovery would uncover 
additional, relevant evidence.  Id. at 112, 410 S.E.2d at 544.  Also, the court found 
the plaintiffs had not been dilatory in seeking discovery.  Id. at 113, 410 S.E.2d at 
544.  
 
Here, even if Penn was not dilatory for failing to provide evidence it began 
discovery between the filing of this action in February 2020 and the filing of the 
court's order granting partial summary judgment in August 2020, it did not 
demonstrate further discovery would uncover additional, relevant evidence.  
Instead, it argues the additional discovery was needed to support the issues raised 
in this appeal: late notice and the applicability of exclusions in the policies.  
However, as found by the circuit court, Penn failed to submit a Rule 56(f) affidavit 
setting forth the discovery it needed to conduct.  Thus, we find no reversible error.  
See Rule 56(e), SCRCP ("When a motion for summary judgment is made and 
supported as provided in this rule, an adverse party may not rest upon the mere 
allegations or denials of his pleading, but his response, by affidavits or as 
otherwise provided in this rule, must set forth specific facts showing that there is a 
genuine issue for trial."); Rule 56(f), SCRCP (applying when it appears "from the 
affidavits of a party opposing the motion that he cannot for reasons stated present 
by affidavit facts essential to justify his opposition"); Doe ex rel. Doe v. Batson, 
345 S.C. 316, 320, 548 S.E.2d 854, 856 (2001) (stating that a party opposing 
summary judgment is required to come forward with affidavits or other supporting 
documents demonstrating the existence of a genuine issue for trial); id. at 321, 548 
S.E.2d at 857 (finding Rule 56(f), SCRCP "requires the party opposing summary 
judgment to at least present affidavits explaining why he needs more time for 
discovery").   
 
II. Late Notice 
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Penn argues the circuit court erred in finding Covil's late notice of the Rollins 
lawsuit did not bar coverage for Covil.  We disagree. 
 
The policies at issue contained notice provisions as follows: 
 

Insured's Duties in the Event of Occurrence, Claim[,] 
or Suit. 
 (a) In the event of an occurrence, written notice 
containing particulars sufficient to identify the insured . . 
. shall be given by or for the insured to [Penn] . . . as soon 
as practicable. 
 (b) If claim is made or suit is brought against the 
insured, the insured shall immediately forward to [Penn] 
every demand, notice, summons[,] or other process 
received . . . .  

 
The circuit court found that although Penn argued a late notice defense, it admitted 
"a representative of Penn . . . attended the mediation and expressed a willingness to 
contribute toward [the] settlement on behalf of Covil."  The court also found Penn 
hired the same defense counsel as the other insurers, had access to the same 
evidence as the other insurers, and deliberately decided not to contribute by 
"presumably" relying on its policy exclusions.  Without citing waiver, the circuit 
court appears to have concluded Penn waived its rights under the notice provision 
by attending the mediation.  Although Penn sent Covil a Non-Waiver Agreement, 
it admitted it thereafter attended the mediation and expressed a willingness to 
contribute toward settlement on behalf of Covil.  In addition, Penn did not cite to 
any discovery it attempted to undertake during the pendency of the action between 
February 2020, when the action was filed, and August 2020, when the circuit court 
ruled on Covil's motion for partial summary judgment.   
 
"An insurance contract, like any other contract, may be altered by the contracting 
parties, and the insurer may, of course, waive any provision for forfeiture therein."  
Fender v. New York Life Ins. Co., 158 S.C. 331, 340, 155 S.E. 577, 580 (1930) 
(quoting Gandy v. Orient Ins. Co., 52 S.C. 224, 229, 29 S.E. 655, 656 (1898)).  
"Waiver is the voluntary and intentional relinquishment of a known right." 
Provident Life & Acc. Ins. Co. v. Driver, 317 S.C. 471, 478, 451 S.E.2d 924, 928 
(Ct. App. 1994) (per curiam).  "Acts that are inconsistent with the continued 
assertion of a right may also give rise to a waiver."  Id.  Although waiver is an 
affirmative defense and must be specifically pled, waiver may be inferred by acts 
inconsistent with the known right despite the failure to specifically plead waiver.  
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Id.; Lawrimore v. Am. Health & Life Ins. Co., 276 S.C. 112, 114, 276 S.E.2d 296, 
297 (1981). 
 
In this case, the circuit court relied on Penn's attendance at the mediation and 
Penn's expressed willingness to contribute to the settlement.  We find Penn's 
actions at mediation inferred a waiver of its right to timely notice.  See Dreher v. 
S.C. Dep't of Health & Env't Control, 412 S.C. 244, 250, 772 S.E.2d 505, 508 
(2015) ("[A]n appellate court may affirm the lower court's decision for any reason 
appearing in the record[.  T]he prevailing party may—but is not required to—raise 
additional sustaining grounds to support the lower court's decision."); Rule 220(c), 
SCACR ("The appellate court may affirm any ruling, order, decision or judgment 
upon any ground(s) appearing in the Record on Appeal."). 
 
III. Exclusion 
 
Penn argues the circuit court erred in finding its products hazard and completed 
operations hazards exclusion did not apply to bar coverage.  We disagree. 
 
On an endorsement page entitled "Exclusion," the policy states that bodily injury 
liability coverage does not apply to bodily injury "included within the Completed 
Operations Hazard or the Products Hazard."  The definitions section of the 
policy provides as follows:  
 

"[C]ompleted operations hazard" includes bodily 
injury . . . arising out of operations or reliance upon a 
representation or warranty made at any time with respect 
thereto, but only if the bodily injury . . .  occurs after 
such operations have been completed or abandoned and 
occurs away from premises owned by or rented to the 
named insured.  "Operations" include materials, parts[,] 
or equipment furnished in connection therewith.  
Operations shall be deemed completed at the earliest of 
the following times: 
 
(1) when all operations to be performed by or on behalf 
of the named insured under the contract have been 
completed[,] 
(2) when all operations to be performed by or on behalf 
of the named insured at the site of the operations have 
been completed[,] or 

- 690 -



(3) when the portion of the work out of which the injury 
or damage arises has been put to its intended use by any 
person or organization other than another contractor or 
subcontractor engaged in performing operations for a 
principal as a part of the same project.  
 

(Italics added.) 
 
 The policy defines "products hazard" as follows: 
 

"[P]roducts hazard" includes bodily injury . . . arising 
out of the named insured's products or reliance upon a 
representation or warranty made at any time with respect 
thereto, but only if the bodily injury . . . occurs away 
from premises owned by or rented to the named insured 
and after physical possession of such products has been 
relinquished to others.  

 
According to Penn, the products hazard exclusion applies if (1) the bodily injury 
arises out of the insured's products; (2) the bodily injury occurs away from the 
insured's premises; and (3) physical possession of the products has been 
relinquished.  Penn argues Rollins designated Covil as a "Product Defendant" in 
his complaint; thus, only products liability claims (rather than premises liability 
claims) were asserted against Covil.  Penn next argues Covil relinquished 
possession of the products as they were installed during the work rather than at the 
end of the contract at Bowater, and because Rollins alleged exposure due to "take-
home" exposure, physical possession of Covil's products must necessarily have 
been relinquished.  Penn maintains the exclusion applied because the exposure to 
asbestos during the policy period took place after Covil either completed its work 
on the Bowater contract or after Covil relinquished possession of the products it 
installed at Bowater.  
 
Quoting Roger C. Henderson, Insurance Protection for Products Liability and 
Completed Operations−What Every Lawyer Should Know, 50 Neb. L. Rev. 415, 
441 (1971), the circuit court found "it is established that the risk insured by the 
'products hazard' and the 'completed operations hazard' is 'the possibility that the 
goods, products[,] or work of the insured, once relinquished or completed, will 
cause bodily injury or damage to property other than the product or completed 
work itself . . . .'"  The court rejected Penn's argument that Covil relinquished its 
possession of its product during the relevant period.   
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Penn argues several cases cited by the circuit court support its arguments.  The 
circuit court cited Friestad v. Travelers Indemnity Co., 393 A.2d 1212 (Pa. Super. 
Ct. 1978).  In Friestad, the court noted the following: 
 

Regardless of the involvement of the insured's products, 
so long as an accident occurs on the insured's business 
premises or away from his premises, but while he has the 
jobsite under his control, the premises operations clause 
obtains and coverage is afforded thereunder.  It is only 
after he has relinquished control of a jobsite that the 
products hazard or completed operations hazard 
exclusions will operate to deny coverage. 
 

Id. at 1215 n.5.  In Friestad, the insured heating company installed a furnace, 
which caused a fire due to faulty installation.  Id. at 1213.  In a declaratory 
judgment action, the trial court entered judgment in favor of the insurer.  Id. at 
1212.  The appellate court reversed, finding the trial court erred in determining the 
installation of the furnace "fell within the products hazard provision of the 
contract."  Id. at 1217.  Penn relies on language in Friestad that states "it is more 
preferable . . . to define the products hazard in terms of products liability law, and 
apply the exclusion only when a product, rather than a service, is the [c]ause in 
fact of damages . . . ."  Id. (emphasis added).  
 
Similarly, Penn argues Heyward v. American Casualty Co., 129 F. Supp. 4 
(E.D.S.C. 1955), also relied upon by the circuit court, supports its position because 
the court in Heyward refused to exclude coverage under a products hazard 
exclusion where the injuries were caused by negligent installation of a heating and 
plumbing unit.  Id. at 8−9; see also B&R Farm Servs., Inc. v. Farm Bureau Mut. 
Ins. Co., 483 N.E.2d 1076, 1077 (Ind. 1985) (finding the products hazard exclusion 
did not apply because the claims regarding the accidental release of fertilizer into a 
creek had nothing to do with a defect in a product, but instead arose due to the 
negligent release of the product).   
 
We find these cases do not support Penn's argument that the products hazard 
exclusion applied.  Covil argues the products hazard exclusion applies only when 
injury is caused by a defective product placed into the stream of commerce, or 
when injury is caused by the insured's completed work.  Here, we find Covil had 
neither placed a product into the stream of commerce nor relinquished possession 
of the product while installing it at the Bowater jobsite during the policy period 
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when Rollins' stepfather was exposed to asbestos; thus, Penn could not establish 
the applicability of the products hazard exclusion.1  
 
Penn also argues the exclusion applies as a completed operations hazard.  Penn 
describes the exclusion as applying to claims (1) arising out of Covil's operations, 
(2) after such operations are completed, and (3) if the bodily injury occurs away 
from Covil's premises.  Penn argues Rollins is allegedly suffering from 
mesothelioma arising out of Covil's installation of insulation where his stepfather 
worked.  According to Penn, "[t]he determinative issue is whether . . . Rollins' 
exposure to asbestos occurred after Covil's operation[s] were completed."  Penn 
argues a genuine issue of material fact exists, which should have precluded 
summary judgment, as to whether the "take-home" exposure occurred while a 
portion of Covil's operations had already been put to their intended use.  Finally, 
Penn relies on In re The Wallace & Gale Co., 385 F.3d 820 (4th Cir. 2004), and 
argues the exclusion applies if the exposure occurred during an insured's operations 
and continued thereafter.  
 
In Wallace & Gale, the argument was made that the completed operations hazard 
exclusion did not apply to asbestos-related claims because the alleged bodily injury 
did not begin after the insured's operations ended.  Id. at 833–34.  The court stated:  
 

That argument, however, on its face is far broader than 
the district court's decision we have quoted . . . .   For 
example, a claimant's initial exposure which occurred 
while Wallace & Gale was still conducting operations 
was not subject to any aggregate limit for policies in 
effect at that time even if the exposure extended beyond 
the operations of Wallace & Gale.  Also, if exposure 
which began during operations continued after operations 
were completed, the aggregate limits of policies which 
came into effect after operations would apply, but, as 

                                        
1 Penn argues the circuit court's finding that there is no evidence indicating Covil 
supplied asbestos insulation to the Bowater facility during the covered period is 
inconsistent with the court's other findings.  This argument was neither raised to 
the circuit court in Penn's motion for reconsideration nor ruled upon in the order 
denying reconsideration.  See Wilder Corp., 330 S.C. at 76, 497 S.E.2d at 733 ("It 
is axiomatic that an issue cannot be raised for the first time on appeal, but must 
have been raised to and ruled upon by the trial [court] to be preserved for appellate 
review.").  
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stated, the aggregate limits would not apply to those 
policies in effect at the time of the exposure during 
Wallace & Gale's operations. 
 

Id. at 834.  Covil argues Wallace & Gale does not involve the application of policy 
exclusions, but concerns the inception dates of each of many policies covering the 
claimant's injuries and concludes if a claimant's initial exposure occurred while the 
insured was conducting operations, the claim would be covered without an 
aggregate limit of liability.   
 
As previously noted, the circuit court found Penn provided no evidence to support 
the application of the completed operations exclusion.  Covil's work was 
performed under the subcontract, which was entered into on February 26, 1986, 
and performed between March 11, 1986, and January 25, 1987.  The policy at issue 
provided coverage during this period.  We find because Rollins was exposed to 
asbestos during the period of the contract coverage, the completed operations 
exclusion did not apply.  Because Rollins' bodily injury was not excluded under the 
definitions of either products hazard or completed operations, we affirm the circuit 
court's finding that the exclusion did not apply.  See Auto Owners Ins. Co. v. 
Rollison, 378 S.C. 600, 606, 663 S.E.2d 484, 487 (2008) ("An insurance policy is 
a contract between the insured and the insurance company, and the terms of the 
policy are to be construed according to contract law."); McPherson ex rel. 
McPherson v. Michigan Mut. Ins. Co., 310 S.C. 316, 319, 426 S.E.2d 770, 771 
(1993) ("[R]ules of construction require clauses of exclusion to be narrowly 
interpreted, and clauses of inclusion to be broadly construed.  This rule of 
construction inures to the benefit of the insured."). 
 
CONCLUSION 
 
Based on the foregoing, the order on appeal is  
 
AFFIRMED.   
 
GEATHERS, J., and HUFF, A.J., concur. 
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Jan 27 2022

- 695 -



2 

suggests rehearing en banc pursuant to Rule 219(b) of the South Carolina Appellate Court Rules.  

Consideration by the full court is necessary to maintain uniformity of decisions and involves 

questions of exceptional importance, including but not limited to questions relating to the standard 

for summary judgment and the apparent wavier of rights by parties and their insurers for mere 

participation in mandatory mediation under the South Carolina Court-Annexed Alternative 

Dispute Resolution Rules. 

The Court misapprehended the law in denying Penn National a full and fair opportunity to 

conduct discovery prior to entry of summary judgment and incorrectly held that an affidavit is 

required setting out a party’s forecast of evidence expected to be discovered, in derogation of prior 

settled law.  The Court also overlooked clear evidence of Penn National’s stated intent not to waive 

any rights by attending mediation in compliance with the mandatory Alternative Dispute 

Resolution Rules of this State and incorrectly held, despite no ruling from the trial court, 

that participation in mediation waived Penn National’s late notice coverage defense.  The Court 

also overlooked issues of fact precluding summary judgment on the record before the trial court, 

as well as deficiencies with this record.  Further, the Court misapprehended settled law as to 

the interpretation of policies of insurance in finding coverage existed for Covil under Penn 

National policy no. 515 50 28 53-7, effective from March 31, 1986 until March 31, 1987 

(“the Policy”).1

1 The Court of Appeals does not reference or address coverage under the renewal policy, 
Penn National policy no. 515 5028 53-8 and, indeed, this appears to be because there is no contest 
that the order only finds coverage under policy no. 515 50 28 53-7, as the renewal policy period 
was after the alleged exposure dates.  Nevertheless, to the extent the January 5 Opinion holds or 
finds coverage under policy no. 515 5028 53-8, Penn National would incorporate its arguments 
herein, as well as all arguments previously raised by Penn National in its prior briefs and at oral 
argument, in reference to this policy as well. 
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The Court should grant Penn National’s Petition for Rehearing and reverse the trial court’s 

order granting partial summary judgment based on the arguments herein, as well as all arguments 

previously raised by Penn National in its prior briefs and at oral argument, which Penn National 

incorporates herein by reference. 

I. The Court misapprehended the law on premature summary judgment  

In this case, the trial court was asked to grant summary judgment to Plaintiff twenty-three 

(23) days after Penn National filed its answer.  (R. pp. 34-43 (file-stamped date of April 22, 2020 

on Covil’s Motion for Summary Judgment); R. pp. 23-33 (file-stamped date of March 30, 2020 on 

Penn National’s Answer).  Despite the absence of any discovery conducted in the case, the fact 

that Penn National did not participate in the underlying action (David D. Rollins v. Covil 

Corporation et al., Civil Action No. 2019-CP-25-0118 (“the Rollins Lawsuit”)) or any previous 

action involving Covil because Penn National was never informed of the existence of the Rollins 

Lawsuit until nine (9) months after it began and only informed of an impending mediation in the 

action two (2) weeks before it occurred, the lack of a sufficient basis for granting summary 

judgment, the existence of factual disputes on the limited and deficient record in front of the trial 

court,2 and the lack of any case law supporting such a premature grant of summary judgment, 

judgment was entered by the trial court on behalf of the Plaintiff.  In the face of this undeniable 

procedural posture, the Court’s January 5 Opinion incorrectly disposes of the prematurity of 

the motion for summary judgment on the basis that “Penn failed to submit a Rule 56(f) affidavit 

setting forth the discovery it needed to conduct.”  Op. No. 5888 (Howard Adv. Sh. No. 1 at 37) 

(citations omitted).  However, there is no requirement for such an affidavit under any existing 

South Carolina case law and, in fact, such a holding is contrary to the well-settled law and practice 

2 These issues are discussed further in Section III, infra. 
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of South Carolina, as well as Doe ex rel. Doe v. Batson, 345 S.C. 316, 548 S.E.2d 854 (2001), 

which the Court cites in support of its holding. 

The January 5 Opinion incorrectly applies Rule 56 of the South Carolina Rules of 

Civil Procedure and improperly conflates two different standards under South Carolina law 

relating to a premature grant of summary judgment.  Initially, there is no requirement in Rule 56 

that a party opposing summary judgment provide an affidavit to the Court.  Rule 56, SCRCP.  

In fact, the plain language of Rule 56 states that the party resisting a motion for summary judgment 

may do so “by affidavits or as otherwise provided in this rule.”  Rule 56(e), SCRCP (emphasis 

added).  Thus, any party resisting summary judgment is entitled to rely on the record before 

the trial court.  Rule 56 simply provides that an opposing party may not rely solely on 

“his [own initial] pleading” to rebut an otherwise undisputed record. Id.; Baird v. Charleston Cnty., 

333 S.C. 519, 529, 511 S.E.2d 69, 74 (1999) (“if the pleadings and evidentiary matter in support 

of summary judgment do not establish the absence of a genuine issue of material fact, 

summary judgment must be denied, even if no opposing evidentiary matter is presented” (citing 

Title Ins. Co. of Minnesota v. Christian, 267 S.C. 71, 226 S.E.2d 240 (1976); Rule 56(c), SCRCP) 

(emphasis added). Here, as discussed further below, Penn National’s opposition to the motion for 

partial summary judgment cited to un-objected to documents in the record in support of its position 

and, therefore, there was no requirement for Penn National to submit an affidavit in opposition to 

summary judgment.  See also Doe ex rel. Doe v. Batson, 345 S.C. at 320, 548 S.E.2d at 856 

(“Rule 56(e) . . . .requires a party opposing summary judgment to come forward with affidavits or 

other supporting documents demonstrating the existence of a genuine issue for trial”) 

(emphasis added). 
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In fact, the Court need not even have addressed whether the record was properly supported, 

as the January 5 Opinion misapprehends the law relating to a party’s full and fair opportunity to 

conduct discovery.  As held by the South Carolina Supreme Court in Batson, the issue as to 

whether the opposition to a motion for summary judgment is properly supported is a separate issue 

from whether a party has had a “full and fair opportunity to complete discovery.”  Id. at 321, 548 

S.E.2d at 857.  In Batson, the South Carolina Supreme Court examined the issue of prematurity 

and lack of a full and fair opportunity to conduct discovery under a separate heading and with 

a separate analysis from the issue of whether the response to the motion for summary judgment 

was properly supported in the absence of any countervailing affidavits.  Importantly, the Batson

court reversed the entry of summary judgment, in the absence of a counter-affidavit, because 

the non-moving party had not had an opportunity to fully conduct discovery.  Id. at 321-22, 

548 S.E.2d at 857.   

The court in Batson quoted with approval both Baughman v. American Tel. & Tel. Co., 306 

S.C. 101, 112, 410 S.E.2d  537, 543 (1991), and J.S. v. R.T.H., 155 N.J. 330, 714 A.2d 924, 936 

(N.J. 1998).  As Penn National discussed at length in its prior briefs, Baughman held that 

summary judgment was premature even two (2) years after the action was initiated because 

additional discovery needed to be conducted.  Similarly, Batson cites J.S. for its holding that 

“summary judgment entered five months after defendant’s answer was filed was premature.”  Id.

In Baird, the South Carolina Supreme Court held that summary judgment was improper 

where no discovery occurred between the filing of a motion to dismiss (which the trial judge 

converted to a motion for summary judgment upon submission of evidence outside the pleadings 
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by both parties) and the hearing, which was conducted three (3) months later.3  Instead, the court 

reiterated the law in this State that “summary judgment must not be granted until the opposing 

party has had a full and fair opportunity to complete discovery.” 333 S.C. 519, 529, 511 S.E.2d 

69, 74 (citing Baughman, 306 S.C. 101, 410 S.E.2d 537).  In reaching its holding, the court noted 

that “the parties have yet to engage in discovery.”  Baird, 333 S.C. at 529, 511 S.E.2d at 70. 

None of these cases stand for the proposition that a party opposing summary judgment 

must provide an affidavit to demonstrate the discovery it needs to conduct.4  In fact, the case law 

cited by the January 5 Opinion expressly holds to the contrary.  Therefore, the Court should grant 

rehearing, follow the opinions in Batson, Baughman, and Baird, and reverse the trial court’s grant 

of summary judgment to Plaintiff.

II. The Court overlooked facts and misapplied the law in holding that Penn National’s 
attendance at mediation waived its right to assert the notice provisions in the Policy 

By holding that Penn National waived its right to assert the clear notice provisions of 

the Policy by attending mediation, the Court overlooked and misapprehended facts in the record 

and misapplied the law.  The Court’s January 5 Opinion cites the “findings” of the trial court that 

Penn National “hired the same defense counsel as the other insurers, had access to the same defense 

counsel as the other insurers, and deliberately decided not to contribute” at mediation.  Op. No. 

5888 (Howard Adv. Sh. No. 1 at 38).  The Court ignores the fact, however, that the Rollins Lawsuit 

3 Although the January 5 Opinion bases its holding solely on the fact that “Penn failed to submit a 
Rule 56(f) affidavit setting forth the discovery it needed to conduct,” Batson, Baughman, and Baird
all refute the notion that summary judgment should be granted on the basis of a motion filed 
twenty-three (23) days after a party files its initial pleading and a decision is returned without 
a hearing less than four (4) months later.  There has been no dilatory conduct by Penn National 
under the facts of this case. 
4 In fact, as noted above, the South Carolina Supreme Court has cautioned that “if the pleadings 
and evidentiary matter in support of summary judgment do not establish the absence of a genuine 
issue of material fact, summary judgment must be denied, even if no opposing evidentiary matter 
is presented.”  Baird, 333 S.C. at 529, 511 S.E.2d at 74 (citations omitted) (emphasis added).
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was not tendered to Penn National until February 3, 2020, a notification which provided 

no information regarding the lawsuit other than a copy of the Complaint.  (R. p. 413).  Despite 

knowing of the mediation at that time, Covil did not notify Penn National of the pending mediation 

until the following week, on February 10, 2020, even though the mediation was scheduled to occur 

in two (2) weeks.  (R. p. 415).   

At that time, Covil still had not provided Penn National with any information beyond 

the existence of the Complaint and the impending mediation.  Covil did not even provide 

Penn National with the identity of the attorneys defending it in the action.  (R. p. 418).  Instead, 

it was left to Penn National, only approximately eleven (11) days prior to the mediation, to locate 

and contact defense counsel that had been previously been retained to defend Covil in the case.  

Id.  In fact, from the limited record in this case, it is clear that on February 14, 2020, eleven (11) 

days prior to the mediation in an action that had been ongoing for approximately nine (9) months, 

Penn National had not been provided with any discovery documents to review and evaluate 

in preparation for the mediation.  Id.  The January 5 Opinion ignores these crucial facts which, 

at a minimum, create an issue of fact as to late notice and misconstrues the record in reaching 

its conclusion as to waiver.  See, e.g. Hancock v. Mid-South Mgmt., 381 S.C. 326, 330-31, 

673 S.E.2d 801, 802-03 (2009) (“the non-moving party is only required to submit a mere scintilla 

of evidence in order to withstand a motion for summary judgment”); Turner v. Milliman, 392 S.C. 

116, 122, 708 S.E.2d 766, 769 (2011) (“When determining if any triable issues of fact exist, the 

evidence and all reasonable inferences must be viewed in the light most favorable to the non-

moving party.”) (citation omitted).   

Regardless, under South Carolina law, Penn National did not waive its right to contest 

coverage under the notice provisions of the Policy merely through its good faith attendance at 
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mediation and willingness to potentially contribute to a settlement.  Indeed, it cannot have waived 

this right.  Such a result is both illogical and directly antithetical to the South Carolina Court-

Annexed Alternative Dispute Resolution Rules.   

Pursuant to the rules, attendance is required at mediation “[f]or any insured party against 

whom a claim is made, a representative of the insurance carrier who is not the carrier’s outside 

counsel and who has full authority to settle the claim.”  Rule 6(b)(4), SCADR.  Yet the Court’s 

entire basis for holding that Penn National waived its right to assert these provisions in the Policy 

is that a representative of Penn National a) attended mediation in good faith, and b) “expressed 

willingness to contribute to the settlement.”  Op. No. 5888 (Howard Adv. Sh. No. 1 at 38-39).   

Both of these actions, however, are baseline requirements for any insurer to comply with the Court-

Annexed Alternative Dispute Resolution Rules.  Id.  See also (R. p. 533) (citing requirement of 

insurers to attend mediation under the SCADR 6(b)(4)).  Failure to comply will result in sanctions 

to an insurer.  See, e.g Rule 10(b), SCADR (“If any person or entity subject to 

the ADR Rules violates any provision of the ADR Rules without good cause, the court may, on its 

own motion or motion by any party, impose upon that party, person or entity, any lawful sanctions, 

including, but not limited to, the payment of attorney's fees, neutral's fees, and expenses incurred 

by persons attending the conference; contempt; and  any other sanction authorized by Rule 37(b), 

SCRCP.”); Jobst v. Jobst, 424 S.C. 64, 78-79, 817 S.E.2d 515, 523-24 (Ct. App. 2018) (affirming 

contempt finding against party for failure to appear at mediation as required by the South Carolina 

ADR Rules); (R. pp. 532-35).  The Court’s opinion puts Penn National and other insurers 

in an impossible catch-22 – attend mediation as required under South Carolina law and waive 

any coverage defenses or refuse to attend and be sanctioned for violating the Court-Annexed 

Alternative Dispute Resolution Rules.  This is not the law of South Carolina, and the Court 
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misapprehended the law when it held to the contrary.  See also Agape Senior Primary Care, Inc. 

v. Evanston Ins. Co., 304 F. Supp. 3d 492, 502 (D.S.C. 2018) (rejecting a policy-holder’s claim 

that attendance by insurer’s attorney representative at mediation where coverage action relating to 

cases was concurrently pending elsewhere was improper and stating that “[i]f there is blame to be 

ascribed here, it is the South Carolina mediation rule that compels a party to mediate while there 

is a coverage question pending”). 

This is especially true where, as here, Penn National expressly asserted it was not waiving 

its rights prior to mediation in Non-Waiver Agreement signed by Penn National and sent to 

the Plaintiff prior to the mediation.  (R. pp. 418-421).  Although Plaintiff failed to execute the Non-

Waiver Agreement, this is of no moment to an analysis of waiver.  As the Court correctly noted in 

the January 5 Opinion, waiver must be both voluntary and intentional.  Op. No. 5888 (Howard 

Adv. Sh. No. 1 at 39) (quoting Provident Life & Acc. Ins. Co. v. Driver, 317 S.C. 471, 478, 451 

S.E.2d 924, 928 (Ct. App. 1994) (per curiam)).  Here, however, as in the Provident Life case quoted 

by the Court, in which the Court of Appeals reversed a finding of waiver by the trial court, 

“the . . . findings of . . . waiver are without evidentiary support.”  317 S.C. at 478.  Instead, the only 

evidence in the record, the Non-Waiver Agreement, demonstrates that Penn National expressly 

intended not to waive any rights.  See Strickland v. Strickland, 375 S.C. 76, 85-86, 650 S.E.2d 465, 

471 (2007) (waiver only exists where it is a party’s “unequivocal intent to relinquish a known 

right”) (citing 7 S.C. Jur. Estoppel and Waiver § 17 (1991)). 

Waiver also must be specifically pled by the party seeking to assert it.  Lawrimore v. Am. 

Health & Life Ins. Co., 276 S.C. 112, 114, 276 S.E.2d 296, 297 (1981).  While the pleading 

does not have to specifically use the word “waiver,” the pleading must still address all the facts 

and allegations necessary to plead it, in the absence of its precise identification.  Id..  Here, nowhere 
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in Plaintiff’s complaint were there any facts or allegations that would establish waiver and, 

therefore, waiver was not properly pled.  Id.; (R. pp. 19-22).5  Thus, the Court has overlooked and 

misapprehended the evidence in reaching a directly contrary holding to the case law it cites and 

the record in this action, and the Court should grant rehearing and reverse the trial court’s entry of 

summary judgment as to Plaintiff.6

Further, although not addressed by the Court in the January 5 Opinion, it is evident from 

even the incomplete record that coverage is precluded by failure of Covil to comply with the notice 

provisions in the Policy.  The Penn National Policy contains the following conditions: 

CONDITIONS APPLICABLE TO SECTION II

4. Insured’s Duties in the Event of Occurrence, Claim or Suit. 

(a) In the event of an occurrence, written notice containing 
particulars sufficient to identify the insured and also reasonably 
obtainable information with respect to the time, place and 
circumstances thereof and the names and addresses of 
the injured and of available witnesses shall be given by or for the 
insured to the Company or any of its authorized agents as soon 
as practicable. 

(b) If a claim is made or suit is brought against the insured, 
the insured shall immediately forward to the Company every 
demand, notice, summons or other process received by him or 
his representative. 

(c) The insured shall cooperate with the Company and, upon 
the Company’s request, assist in making settlements, 

5 South Carolina’s appellate courts have also cautioned that waiver is “protective only, and [is] to 
be invoked as [a] shield[], and not as [an] offensive weapon[]” as would be the case in this action, 
had it been pled by Plaintiff.  Janasik v. Fairway Oaks Villas Horizontal Prop. Regime, 307 S.C. 
339, 345, 415 S.E.2d 384, 388 (1992). 
6 At bare minimum, the existence of the Non-Waiver Agreement creates an issue of fact that 
precludes summary judgment as to these provisions.  See, e.g. Hancock, 381 S.C. at 330-31, 673 
S.E.2d at 802-03 (“the non-moving party is only required to submit a mere scintilla of evidence in 
order to withstand a motion for summary judgment”); Turner, 392 S.C. at 122, 708 at 769 (“When 
determining if any triable issues of fact exist, the evidence and all reasonable inferences must be 
viewed in the light most favorable to the non-moving party.”) (citation omitted). 
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in the conduct of suits, and in enforcing any right of contribution 
or indemnity against any person or organization who may be 
liable to the insured because of injury or damage with respect to 
which insurance is afforded under this policy; and the insured 
shall attend hearings and trials and assist in securing and giving 
evidence and obtaining the attendance of witnesses.  The insured 
shall not except at his own cost, voluntarily make any payment, 
assume any obligation or incur any expense other than for first 
aid to others at the time of the accident. 

(R. p. 456; 502).  Accordingly, under the Policy, the insured has the duty to:  (1) notify Penn 

National in writing as soon as practicable of an “occurrence” which may result in a claim against 

it; (2) immediately send copies to Penn National of any demands, notices, summons, or 

legal papers received in connection with any lawsuit; and (3) cooperate with Penn National 

in the defense of the lawsuit. 

As more fully set forth in Penn National’s prior briefs, South Carolina courts have 

universally found that similar notice and cooperation clauses are valid and enforceable.  Neumayer 

v. Philadelphia Idem. Ins. Co., 427 S.C. 261, 266, 831 S.E.2d 406, 408 (2019).  In the present case, 

Covil was served with the Rollins Lawsuit on April 25, 2019.  (R. p. 291-349).  Counsel was 

retained and an Answer was filed on behalf of Covil in the Rollins Lawsuit on May 28, 2019.  (R. 

p. 352-391).  The Rollins Lawsuit was not tendered to Penn National for defense and indemnity 

until February 3, 2020, over nine (9) months later. (R. pp. 412-13).  This tender to Penn National 

was three (3) weeks prior to the scheduled mediation and eight (8) weeks prior to trial.  (R. p. 516-

19).   

Under South Carolina law, the failure of an insured to comply with policy conditions 

requiring that the insured provide timely notice, forward suit papers and cooperate with the insurer 

with respect to a claim or lawsuit will bar coverage for the insured under the policy. See Prior v. 

S.C. Med. Malpractice Liab. Ins. Joint Underwriting Ass’n, 305 S.C. 247, 250, 407 S.E.2d 655, 
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657 (Ct. App. 1991)(quoting Lee v. Metro. Life Ins. Co., 180 S.C. 475, 186 S.E. 376 (S.C. 

1936))(holding that the insured was not entitled to coverage where he failed to provide timely 

notice of the claim and also failed to forward suit papers until approximately four months after he 

had received them); Hatchett v. Nationwide Mut. Ins. Co., 244 S.C. 425, 435, 137 S.E.2d 608, 613 

(1964)(stating that it is “well settled” that the insured’s failure to adhere to the notice provisions 

will bar recovery under the policy); Tucker v. State Farm Mut. Auto. Ins. Co., 232 S.C. 615, 616, 

103 S.E.2d 272, 273 (1958)(finding that the insured’s breach of the cooperation clause relieved 

the insurer of its coverage obligation under the policy). 

The holding in Prior applies with equal force and dictates the result in the present case.  

Indeed, the facts of the present case are even more egregious than in Prior.  Covil did not comply 

with the conditions for coverage under the Policy.  Further, Covil admits that the entirety of 

the settlement in the Rollins Lawsuit has been paid.  Therefore, no rights of an innocent third-party 

are jeopardized by Covil’s failure to comply with the notice conditions in the Policy.  Contrary to 

the trial court’s holding, and based on this Court’s decision in Prior, Covil is not entitled to 

coverage under the Policy for the settlement in the Rollins Lawsuit. 

Further, even if the Court were to hold, contrary to established case law, that “substantial 

prejudice” must be shown, the facts of this case demonstrate that Penn National was in 

fact “substantially prejudiced” by Covil’s failure to comply with the timely notice condition 

contained in the Policy.  By the time Covil provided notice to Penn National, in addition to 

the pleadings and discovery that had taken place, the following deadlines had already expired: 

 Plaintiff’s Deposition (June 19, 2019) 

 Defendants Answer Master Discovery (July 12, 2019) 

 Designate Fact Witnesses (August 8, 2019) 
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 Designate Expert Witnesses (August 8, 2019) 

 Deposition of Plaintiff’s fact witnesses except for family members who do not have 
product identification testimony (January 13, 2020) 

 Deposition of Defendants’ fact witnesses except for Defendants’ 30(b)(6) witnesses 
(January 13, 2020) 

(R. pp. 408-10).  Additionally, the Pre-trial Scheduling Order entered by the Court in the Rollins 

Lawsuit set a deadline of February 7, 2020 for the filing of motions for summary judgment (which 

was just eleven (11) days after Penn National had received its first notice of the action) and set 

trial for March 23, 2020 (just eight (8) weeks after Penn National’s first notice of the action). 

(R. pp. 516-19). 

Further prejudicing Penn National, the parties in the Rollins Lawsuit participated in 

a mediation on February 25, 2020, less than a month after Penn National received its first notice 

of the action.  Covil did not provide notice of the mediation to Penn National until February 10, 

2020, providing even less time for Penn National to gather the necessary information and 

documents in order to evaluate the matter for potential settlement. (R. pp. 415-16; 418-21).  In fact, 

the only evidence in the record show that only eleven (11) days before mediation, Penn National 

had yet to receive any discovery documents in Rollins Lawsuit.  (R. p. 415).  Under these facts, 

Penn National was “substantially prejudiced” by Covil’s untimely notice in this matter. 

Therefore, even if “substantial prejudice” is required before coverage for Covil can be 

barred for Covil’s failure to comply with the notice conditions in the Policy, which Penn National 

disputes, the trial court erred in finding as a matter of law that Penn National was not “substantially 

prejudiced” by Covil’s untimely notice.  Given this, any coverage under the Policy was obviated 

when Covil failed to comply with its contractual obligations to provide written notice of the Rollins 

Lawsuit as soon as practicable and to immediately send copies of the Summons and Complaint to 
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Penn National.  “[B]reach of an insurance policy’s notice clause automatically relieves the insurer 

of its obligations under the contract, including the payment of proceeds due, and the duty to defend 

and to indemnify the insured.”  Wright v. UNUM Life Ins. Co., 2001 U.S. Dist. LEXIS 26063, *4 

(D.S.C. 2001).  Penn National respectfully requests the Court grant its petition for rehearing and 

reverse the grant of summary judgment to Covil. 

III. The Court overlooked issues of fact precluding summary judgment on the record 
before the trial court and improperly ruled that Penn National waived certain 
arguments regarding the sufficiency of the record 

The Court also erroneously held that the Plaintiff’s Motion for Partial Summary Judgment 

was properly supported by the evidence in the record.  Initially, Penn National properly raised 

the issue of whether the record supported Plaintiff’s motion.  In holding that the issue was not 

raised or ruled upon, the Court ignored the plain record, where Penn National raised numerous 

times the problematic record before the trial court in both its initial opposition to the Plaintiff’s 

Motion for Summary Judgment, as well as in its Motion for Reconsideration.  See, e.g., (R. p. 165 

(“even if the Court were inclined to consider Covil’s Motion at this time” and noting that the only 

exposure asserted by Plaintiff was take-home exposure from Plaintiff’s step-father “who is alleged 

to have worked at the Bowater paper mill”) (emphasis added); R. p. 166 fn. 8 (requesting that 

should the trial court “not believe that the motion should be denied based on the record before 

the court” that the trial court find that the motion is premature because of a lack of discovery); 

R. p. 176 (identifying pertinent facts and documents that have not been provided to Penn National 

relating to the settlement of the Rollins Lawsuit); R. p. 179 n. 19 (identifying a specific example 

of the incomplete record in front of the trial court, as admitted by Plaintiff); R. p. 181 (noting that 

at the time of the motion Plaintiff’s stepfather was only “alleged to have been present at Bowater, 

while Covil performed . . . work . . .under a subcontract” and that “[e]ven accepting the facts 

- 708 -



15 

alleged by Covil for the purposes of responding to its motion” there was no coverage under 

the Policy) (emphasis added); R. p. 182 (noting that it was merely “alleged” that the injuries arose 

out of Covil’s work); R. p. 183 (“Covil’s Motion for Partial Summary Judgment should be denied 

based on the record before the Court” and, if not, additional discovery is required, including 

relating to certain specific issues identified by Penn National); R. p. 184 (noting that additional 

discovery is needed regarding any evidence of “alleged asbestos exposure” asserted by Plaintiff 

and specifically stating the record before the trial court was an “incomplete record”); R. p. 556 

(noting repeatedly in the Motion for Reconsideration that “facts” relating to Mr. Rollins exposure 

are nothing more than allegations); R. p. 557 (again noting that additional evidence was needed 

relating to the “alleged asbestos exposure” of Mr. Rollins) (emphasis added)). 

The Court’s holding improperly narrows the issue before it and is over-restrictive in 

its application of South Carolina’s preservation rules.  Initially, as noted above, the problematic 

nature of the record and the lack of undisputed facts was repeatedly raised to the trial court.  

These arguments were raised and ruled upon and, therefore, Penn National’s argument regarding 

the improperly supported documents in the record is properly before the Court.  To hold otherwise 

would improperly convert issue preservation into “a ‘gotcha’ game,” a result which has been 

repeatedly disavowed by South Carolina’s appellate courts.  See Johnson v. Roberts, 422 S.C. 406, 

411, 812 SE.2d 207, 210 (Ct. App. 2018) (quoting Atl. Coast Builders & Contractors, LLC v. 

Lewis, 398 S.C. 323, 329, 730 S.E.2d 282, 285 (2012)).  Further, even where an argument is not 

“clearly preserved” but also is not “clearly unpreserved . . . any doubt should be resolved in favor 

of preservation.”  Id. at 412, 812 S.E.2d at 210 (quoting Atl. Coast, 398 S.C. at 333, 730 S.E.2d at 

287 (Toal, C.J., concurring in result in part and dissenting in part)).  Here, the problematic, 

incomplete record before the trial court included unauthenticated and unsupported documents 
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which were not a proper basis for granting summary judgment, and the Court should grant 

rehearing, address this deficiency, and reverse the grant of summary judgment to Plaintiff.  See, 

e.g., Rule 56(e), SCRCP (“supporting and opposing affidavits shall be made on personal 

knowledge, shall set forth such facts as would be admissible in evidence, and shall show 

affirmatively that the affiant is competent to testify to the matters stated herein”); Robertson v. 

First Union Nat’l Bank, 350 S.C. 339, 352, 565 S.E.2d 309, 316 (Ct. App. 2002), cert. denied, 357 

S.C. 191, 592 S.E.2d 625 (2004) (unsigned statement in opposition to defendant’s motion for 

summary judgment could not be considered by the court); Dawkins v. Fields, 354 S.C. 58, 68, 580 

S.E.2d 433, 438 (2003) (holding trial court properly refused to consider verified complaint as 

affidavit because the allegations therein were not based on personal knowledge, would not by 

themselves be admissible in evidence, and did not affirmatively show that the plaintiff was 

competent to testify to the matters stated therein).  

Even assuming, arguendo, the issue of authentication was not properly raised and ruled 

upon, which Penn National denies, the broader issue of whether Plaintiff carried its initial burden 

to show entitlement to summary judgment certainly was.7  In addition to Penn National’s argument 

that summary judgment was pre-mature, Penn National raised numerous times the problematic 

record before the trial court in both its initial opposition to the Plaintiff’s Motion for Summary 

Judgment, as well as in its Motion for Reconsideration.  See, e.g., (R. p. 165; R. p. 166 fn. 8; R. p. 

176; R. p. 179 n. 19; R. pp. 181-184; R. pp. 556-557). 

7 The Court does not appear to have specifically addressed this issue, having amalgamated 
the general proposition that the record before the trial court was insufficient to establish 
entitlement to summary judgment with the more specific contention in support of this assertion 
that there were no properly authenticated documents in the record.  Here, as repeatedly asserted 
by Penn National in its briefing before the trial court, the record was insufficient to support 
Plaintiff’s Motion for Partial Summary Judgment regardless of whether the documents themselves 
were properly authenticated. 
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In reviewing a Motion for Summary Judgment to determine “if any triable issues of fact 

exist, the evidence and all reasonable inferences must be viewed in the light most favorable to 

the non-moving party.”  Turner v. Milliman, 392 S.C. 116, 122, 708 S.E.2d 766, 769 (2011).  

Utilizing this standard, a non-moving party need only identify “a mere scintilla of evidence 

in order to withstand a motion for summary judgment.”  Hancock v. Mid-South Mgmt., 

381 S.C. 326, 330-31, 673 S.E.2d 801, 802-03 (2009).  Indeed, “if the pleadings and evidentiary 

matter in support of summary judgment do not establish the absence of a genuine issue of material 

fact, summary judgment must be denied, even if no opposing evidentiary matter is presented.”  

Baird, 333 S.C. at 529, 511 S.E.2d at 74 (citing Title Ins. Co. of Minnesota v. Christian, 267 S.C. 

71, 226 S.E.2d 240 (1976); Rule 56(c), SCRCP) (emphasis added).  This is because “summary 

judgment is a drastic remedy” and “it should be cautiously invoked to ensure that a litigant is not 

improperly deprived of a trial.”  Spence v. Wingate, 395 S.C. 148, 156, 716 S.E.2d 920, 925 (2011) 

(citing Helena Chem. Co. v. Allianz Underwriters Ins. Co., 357 S.C. 631, 594 S.E.2d 455 (2004)).  

Applying this standard, it is clear that summary judgment was improper.  As cited above, 

the facts in this case are in dispute.  The trial judge’s own order, while erroneously referring to 

facts as “undisputed” despite the clear dispute in the record, is itself contradictory and 

demonstrates the unclear and disputed nature of the facts.  For instance, while finding that Mr. 

Rollins was exposed to asbestos as a result of Covil’s work insulating pipes at the Bowater plant, 

the order also finds that “[b]y 1986, asbestos was not found in pipe insulation.”  (R. p. 9).8

8 The January 5 Order holds that Penn National may not argue this specific inconsistency 
in the Court’s order because it was not raised or ruled upon in the motion for reconsideration.  
Op. No. 5888 (Howard Adv. Sh. No. 1 at 42).  However, this holding misapplies the law of 
South Carolina, where courts have held that where a trial court is on notice that a party is seeking 
a review of all the court’s holdings or the motion is permissive, and not mandatory, because it is 
not seeking to preserve unaddressed error, the issues in the original order are preserved for review.  
E.g. State Farm Mut. Auto. Ins. Co. v. Goyeneche, 429 S.C. 211, 227, 837 S.E.2d 910, 918 (Ct. 
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Compare, (R. p. 63, ¶ 3 (“Plaintiff’s claims against the Product Defendants, as defined herein, 

arise out of Defendants’ purposeful efforts to serve directly or indirectly the market for 

their asbestos and/or asbestos-containing products in this State, either through direct sales or 

through utilizing an established distribution channel with the expectation that their products 

would be purchased and/or used within South Carolina.”; R. p. 70, ¶ 25 (“Defendant, COVIL 

CORPORATION . . . is sued as a Product Defendant”)).   

Simply put, it is facially clear from the order itself that there are factual disputes in 

the action.  Thus, Plaintiff has not carried its burden of establishing entitlement to summary 

judgment.  E.g., Tupper v. Dorchester Cnty., 326 S.C. 318, 325, 487 S.E.2d 187, 191 (1997) 

(“[s]ummary judgment is not appropriate where further inquiry into the facts of the case is 

desirable to clarify the application of the law” and “[a]ll ambiguities, conclusions, and inferences 

arising from the evidence must be construed most strongly against the movant”) (citations 

omitted); S.C. Prop. & Cas. Guar. Ass’n v. Yensen, 345 S.C. 512, 518, 548 S.E.2d 880, 883 (Ct. 

App. 2001) (“[s]ummary judgment is not appropriate where further inquiry into the facts of 

the case is desirable to clarify the application of the law” and “[a]t the summary judgment stage of 

litigation, the court does not weigh conflicting evidence with respect to a disputed material fact”) 

(citations omitted).   

Based on the foregoing, the Court has ignored conflicting evidence in the limited, 

incomplete record in this case and improperly applied the law as to summary judgment.  Therefore, 

App. 2019).  In the Order Denying Penn National’s Motion for Reconsideration, the trial court 
held that its first order properly addressed all of Penn National’s arguments.  R. p. 15.  Therefore, 
the trial court understood Penn National’s Motion for Reconsideration both addressed all of 
its prior rulings and that the motion was permissive, not mandatory.  Even assuming, arguendo, 
that this was not the case, Penn National repeatedly and squarely addressed the issue of 
the insufficient and unsupported record before the trial court, which was sufficient to preserve 
this issue for review. 
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the Court should grant rehearing and reverse the trial court’s entry of summary judgment as to 

Plaintiff. 

IV. The Court misapprehended settled law as to the interpretation of policies of insurance 
in finding coverage existed for Covil under the Penn National Policy 

The Court misinterpreted the plain language of Penn National’s Policy and conflated 

the exclusions for “products hazard” and “completed operations hazard,” eliminating the existence 

of any distinction between the two and ignoring case law highlighting this distinction.  Further, 

the conclusion of the Court with regard to these exclusions ignores the plainly conflicting evidence 

in the incomplete record, improperly dispenses of consideration of facts in conflict with its holding, 

and fails to identify the legal underpinnings of its holdings. 

a.  The “products hazard” exclusion excludes coverage for the alleged injuries 

The Court misinterprets both the case law and contractual language of the Policy 

in determining that the products hazard exclusion could not apply to bar coverage for the claims 

in the Rollins action.  Initially, the Court’s bald conclusion that “we find Covil had neither 

placed a product into the stream of nor relinquished possession of the product while installing 

it at the Bowater jobsite during the policy period” is not supported by any case law or the record 

in this action.  Op. No. 5888 (Howard Adv. Sh. No. 1 at 42).  In fact, as the record demonstrates, 

this is precisely the allegation that was leveled against Covil in the Rollins Lawsuit.  (R. p. 63, 

¶ 3 (“Plaintiff’s claims against the Product Defendants, as defined herein, arise out of 

Defendants’ purposeful efforts to serve directly or indirectly the market for their asbestos and/or 

asbestos-containing products in this State, either through direct sales or through utilizing 

an established distribution channel with the expectation that their products would be purchased 

and/or used within South Carolina.”; R. p. 70, ¶ 25 (“Defendant, COVIL CORPORATION . 

. . is sued as a Product Defendant”)).  Nothing in the record clearly refutes this allegation.  
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At best, the contract, which states only that Covil will “[f]urnish all supervision, labor, 

equipment, tool, materials . . . and incidentals required to supply and install all insulation on 

required piping systems,” creates an issue of fact as to whether this exclusion or the products-

completed exclusion applies to the facts of the instant case.  (R. p. 121).  To find otherwise 

requires that the trial court and this Court find facts in this action, which is expressly against 

established South Carolina case law.  E.g., Tupper v. Dorchester Cnty., 326 S.C. 318, 325, 

487 S.E.2d 187, 191 (1997) (“[s]ummary judgment is not appropriate where further inquiry into 

the facts of the case is desirable to clarify the application of the law” and “[a]ll ambiguities, 

conclusions, and inferences arising from the evidence must be construed most strongly against 

the movant”) (citations omitted); S.C. Prop. & Cas. Guar. Ass’n v. Yensen, 345 S.C. 512, 518, 

548 S.E.2d 880, 883 (Ct. App. 2001) (“[s]ummary judgment is not appropriate where further 

inquiry into the facts of the case is desirable to clarify the application of the law” and 

“[a]t the summary judgment stage of litigation, the court does not weigh conflicting evidence with 

respect to a disputed material fact”) (citations omitted). 

Aside from the factual issues precluding summary judgment as to these exclusions, 

the Court also misapplies the law relating to the exclusions in question.  The Court, like the trial 

court, improperly amalgamates the two exclusions, holding that neither exclusions applies 

because Covil’s operations were ongoing at the time of the exposure.  Even assuming, 

arguendo, that such undisputed facts exist in the record, which Penn National has repeatedly 

refuted, this analysis misunderstands the difference between the two (2) exclusions.  

Initially, the difference between the two (2) exclusions is evident from their face.  One is 

titled the “Products Hazard” and one is titled the “Completed Operations Hazard.”  It is only 

the latter which relates to and requires the completion of operations on a project.  This is clear 
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not only from the title of the exclusion, but also from the text of the definition for the “completed 

operations hazard”: 

DEFINITIONS APPLICABLE TO SECTION II 

When used in the provisions applicable to Section II of this policy (including 
endorsements forming a part thereof) 

* * * 

“completed operations hazard” includes bodily injury and property damage 
arising out of operations or reliance upon a representation or warranty made at any 
time with respect thereto, but only if the bodily injury or property damage occurs 
after such operations have been completed or abandoned and occurs away from 
premises owned by or rented to the named insured. “Operations” include materials, 
parts or equipment furnished in connection therewith. Operations shall be deemed 
completed at the earliest of the following times: 

(1) when all operations to be performed by or on behalf of the named 
insured under the contract have been completed, 

(2) when all operations to be performed by or on behalf of the named 
insured at the site of the operations have been completed, or 

(3) when the portion of the work out of which the injury or damage 
arises has been put to its intended use by any person or organization 
other than another contractor or subcontractor engaged in 
performing operations for a principal as part of the same project. 

Operations which may require further service or maintenance work, or 
correction, repair or replacement because of any defect or deficiency, but 
which are otherwise complete, shall be deemed completed. 

The completed operations hazard does not include bodily injury or 
property damage arising out of: 

(a) operations in connection with the transportation of property, unless 
the bodily injury or property damage arises out of a condition in or 
on a vehicle created by the loading or unloading thereof, 

(b) the existence of tools, uninstalled equipment or abandoned or 
unused materials, or 

(c) operations for which the classification stated in the policy or in the 
company’s manual specifies “including completed operations”; 

* * * 
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(R. p. 458; 504). 

On the other hand, the “products hazard” has nothing to do with operations being 

performed by a company.  Instead, this exclusion applies to any of the “insured’s products” 

after the product has left the “physical possession” of the insured: 

“products hazard” includes bodily injury and property damage arising out of 
the named insured’s products or reliance upon a representation or warranty made 
at any time with respect thereto, but only if the bodily injury or property 
damage occurs away from the premises owned by or rented to the named insured 
and after physical possession of such products has been relinquished to others; 

(R. p. 458; 504).  Nothing in this exclusion makes any reference to the operations of the insured 

or requires that any “operations” or other work being performed by the insured be completed.  

Rather, the exclusion applies to any product out of the “physical possession” of the insured.  Id.

Here, even taking as true the disputed, incomplete facts cited by the trial court in support 

of summary judgment in direct contradiction of the standard for summary judgment, 

the “products hazard” exclusion would still apply to the injuries in this case.  This is because 

regardless of who installed the asbestos products in question, as set forth in the complaint of 

Plaintiff in the Rollins Lawsuit, the products were allegedly manufactured and/or distributed by 

Covil.  (R. p. 63, ¶ 3 (“Plaintiff’s claims against the Product Defendants, as defined herein, arise 

out of Defendants’ purposeful efforts to serve directly or indirectly the market for their asbestos 

and/or asbestos-containing products in this State, either through direct sales or through utilizing 

an established distribution channel with the expectation that their products would be purchased 

and/or used within South Carolina.”; R. p. 70, ¶ 25 (“Defendant, COVIL CORPORATION . 

. . is sued as a Product Defendant”)).  Thus, as to these products, coverage was excluded as soon 

as they left the physical possession of Covil.  There is simply no dispute that the products 

themselves were no longer within Covil’s possession at the time of the exposure occurred.  
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They could not have caused exposure to third parties had they not.  Thus, the Court misapplied 

the law as to this exclusion.  E.g. B.L.G. Enters. v. First Finn. Ins. Co., 334 S.C. 529, 535, 

514 S.E.2d 327, 330 (1999) (“When a contract is unambiguous, clear, and explicit, it must be 

construed according to the terms the parties have used.”); MGC Mgmt. v. Kinghorn Ins. Agency, 

336 S.C. 542, 549, 520 S.E.2d 820, 823 (Ct. App. 1999) (“An insurer’s obligation under a policy 

of insurance is defined by the terms of the policy itself, and cannot be enlarged by judicial 

construction”). 

Further, the Court mistakenly holds that the products in question were not “placed . . . 

into the stream of commerce.”  Op. No. 5888 (Howard Adv. Sh. No. 1 at 42).  The Court does 

not cite any support for this holding and, indeed, it is not supported by established law.  As noted 

above, even taking the facts before the trial court as “undisputed”, despite Penn National’s 

repeated disputation of same, Covil was alleged to have manufactured and/or distributed 

a product containing asbestos.  (R. p. 63, ¶ 3; R. p. 70, ¶ 25).  The Plaintiff was then allegedly 

exposed to such asbestos as a result of “take-home exposure.”  (R. p. 6).9

However, in order for this factual scenario to have occurred, Covil must have placed 

the products into the stream of commerce.  This is because a company “places an item in 

the stream of commerce by selling it to an Initial User.”  Saratoga Fishing Co. v. J. M. Martinac 

& Co., 520 U.S. 875, 879 (1997); S.C. Code Ann. § 15-73-10(1) (“One who sells any product 

in a defective condition unreasonably dangerous to the user or consumer or to his property is 

subject to liability for physical harm caused to the ultimate user or consumer . . .”).  Here, 

9 As previously noted, Penn National disagrees with the characterization that the facts are 
“undisputed”, as shown repeatedly throughout its own filings in this action.  Nevertheless, 
even assuming, arguendo, that these facts were undisputed, there is still no coverage under 
the Penn National policies. 
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the Plaintiff in the Rollins Lawsuit specifically pled product liability against Covil for the sale 

and distribution of the alleged asbestos products.  (R. pp. 90-100.)  Further, as soon as Covil 

sold the alleged asbestos-containing products to the Bowater facility, the items were placed into 

the stream of commerce, regardless of who installed them or what happened to them from that 

point forward.  Saratoga Fishing, 520 U.S. at 879 (a company places an item in the stream of 

commerce by selling to a user); Covil Contract, R. p. 121 (requiring Covil to “[f]urnish all 

supervision, labor, equipment, tool, materials . . . and incidentals required to supply and install 

all insulation on required piping systems) (emphasis added).  In fact, this is true regardless of 

whether the allegedly asbestos-containing materials were separately sold as part of Covil’s 

contract or simply provided for the installation.  See Henderson v. Gould, Inc., 288 S.C. 261, 

268, 341 S.E.2d 806, 810 (Ct. App. 1986) (“[a]lthough . . . Section 15-73-10 use[s] the terms 

“sells” and “seller,” these terms are merely descriptive and the doctrine of strict liability may 

be applied if the requirements for its application are otherwise met, even though no sale has 

occurred in the literal sense”).   

Thus, at the time of any alleged exposure, based on the limited, “undisputed” facts in the 

record, the alleged products had been placed into the stream of commerce by Covil and had left 

the “physical possession” of Covil.  It is of no moment whether any operations of Covil were 

ongoing at the time, as such operations have no impact on the plain language of the “products 

hazard” exclusion.  See, e.g., Heyward v. American Casualty Co., 129 F.Supp. 4, 9 (E.D.S.C. 

1955) (holding that products liability claims are excluded from coverage by the products hazard 

exclusion as distinguished from the provision of a service); Friestad v. Travelers Indem. Co., 

393 A.2d 1212, 1217 (Pa. Super. 1978) (same); B&R Farm Servs., Inc. v. Farm Bureau Mut. 

Ins. Co., 483 N.E.2d 1076, 1077 (Ind. 1985) (same).  To hold otherwise improperly conflates 
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the products hazard exclusion and the products completed exclusion.  Therefore, the Court 

should grant rehearing and reverse the trial court’s entry of summary judgment in favor of Plaintiff. 

b.  The products-completed operations exclusion excludes coverage for the alleged 
injuries 

The Court also misinterprets the completed operations hazard exclusion and the law 

pertaining to same.  The Penn National Policy states that an insured’s operations “shall be deemed 

completed at the earliest” of three potential times: (1) when the contract entered into by the insured 

is completed, (2) when all operations at a specific site are completed, or (3) “when the portion of 

the work out of which the injury or damage arises has been put to its intended use.”  (R. p. 458; 

504).  The Court found that “Covil’s work was performed under the subcontract, which was 

entered into on February 26, 1986, and performed between March 11, 1986 and January 25, 1987.”  

Op. No. 5888 (Howard Adv. Sh. No. 1 at 43).  The Court then held that “because Rollins was 

exposed to asbestos during the period of the contract coverage, the completed operations exclusion 

did not apply.”  Id. at 44.  However, the Court misconstrues the law and the law and facts of 

the case.   

The completed operations hazard exclusion applies if the portion of the operations out of 

which the injury arises was put to its intended use.  As indicated above, Mr. Rollins’ exposure 

during the periods of the Policy only occurred through “take-home” asbestos. If this “take-home” 

exposure occurred because a portion of Covil’s operations had already been put to its intended use, 

then the completed operations hazard exclusion would apply to bar coverage.  The Court disposed 

of this contention by simply stating that Penn National “provided no evidence to support 

the application of the completed operations exclusion,” ignoring the fact that Penn National 

was prevented from conducting any discovery in the action.  However, such a finding is proper for 

the fact-finder, not the trial court, and the Court misapplied the law in finding otherwise.  
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See W.N. Leslie, Inc. v. Travelers Ins. Co., 264 S.C. 408, 415, 215 S.E.2d 448, 451 (1975) (holding 

that whether a portion of the insured’s work was put to its intended use was a jury issue).  

This is especially true where, as here, the trial court’s order included a factual finding directly 

contrary to this conclusion.  (R. p. 9) (“[b]y 1986 asbestos was not found in pipe insulation”).  

The Court also misinterprets the In re Wallace & Gale Co., 385 F.3d 820, 833-34 (4th Cir. 

2004) line of cases in reaching its decision.  Plaintiff alleges and the trial court found, despite 

disputed and unsupported facts, that Mr. Rollins’ exposure to asbestos occurred both prior to, 

during and after the period of the Policy.  See (R. p. 8).  Given this, as the Fourth Circuit has held, 

the completed operations hazard exclusion applies to bar coverage.  See Generali Ins. Co. v. United 

States Fire Ins. Co., 886 F.3d 346, 354 (4th Cir. 2018)(completed operations hazard also applies to 

injuries where starting point of bodily injury occurred during the insured’s operations and 

continued thereafter); In re Wallace & Gale Co., 385 F.3d at 833-34.  Given this, the Court should 

grant rehearing and reverse the trial court’s entry of summary judgment in favor of Plaintiff. 

Conclusion

Penn National respectfully requests that the Court grant rehearing and reverse the trial court 

for the reasons set forth herein.  Penn National further requests rehearing en banc because 

consideration by the full court is necessary to maintain uniformity of decisions and involves 

questions of exceptional importance, as set forth above. 
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