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CHIEF JUSTICE BEATTY: John W.McCarty ("Petitioner") was charged
with murder and possession of a weapon during the commission of a violent crime.
Petitioner maintained he acted in defense of another and filed a motion seeking
immunity from criminal prosecution pursuant to the South Carolina Protection of
Persons and Property Act ("Act").! After a pretrial hearing, the circuit court denied
the motion, and Petitioner was subsequently tried and convicted as charged. On
appeal, Petitioner challenged the circuit court's ruling as to immunity, and the court
of appeals affirmed in Stafe v. McCarty, 2020-UP-269 (S.C. Ct. App. filed Sept. 23,
2020). This Court has granted a petition for a writ of certiorari to consider
Petitioner's arguments that (1) the court of appeals erred in failing to hold the circuit
court abdicated its role as the fact-finder by ruling a jury, not the court, must decide
whether the individual Petitioner was defending was without fault in bringing on the
difficulty; and (2) this Court should conclude Petitioner is entitled to immunity. We
agree with Petitioner as to the first issue, but hold the issue of immunity should be
decided in the first instance by the circuit court. As a result, we reverse the decision
of the court of appeals and remand the matter to the circuit court to make the
necessary findings.

I. FACTS

The charges against Petitioner arose from the July 15, 2015 shooting death of
Mitchell Bradley. Petitioner moved for immunity under the Act on the basis he acted
in defense of Randy Wilson, his partner of nearly thirty years. The circuit court held
a pretrial hearing on the motion on February 23, 2017, at which Petitioner, Wilson,
Jacob Kirk, and two deputies from the Pickens County Sheriff's Office testified. As
the circuit court ultimately noted in its ruling on the motion, many of the core facts
were not in dispute.

Petitioner and Wilson shared a mobile home owned by Wilson in Liberty,
South Carolina. Less than two years before the 2015 altercation, they allowed
Bradley's brother, Jacob Kirk, to begin living with them rent-free in exchange for
Kirk helping Wilson with household chores and errands. Wilson had recently
stopped working due to increasing pain and physical impairment from injuries
suffered as a teenager in 1980, including a broken neck, and Petitioner still worked
full-time, so Wilson wanted assistance with activities around the home. Wilson

| See S.C. Code Ann. §§ 16-11-410 to -450 (2015).





knew Kirk and his family because he had worked for Kirk's grandfather until his
physical condition deteriorated.

On the evening of July 15, 2015, Bradley, who was in his twenties, was at the
home visiting his brother, Petitioner testified Kirk appeared to come home from
work in a bad mood, and Kirk acknowledged that he began drinking as soon as he
got home from work, sometime between 5:00 p.m. and 5:30 p.m. Later in the
evening, Bradley and Kirk were drinking together on the porch, and Kirk came inside
to get something to eat. By that time, Wilson and Petitioner had already eaten and
Petitioner had gone to bed, so Wilson placed several plates of leftovers for Bradley
and Kirk in the microwave. Wilson was on the phone talking to his niece when Kirk
came in.

An argument began between Kirk and Wilson when Kirk interrupted Wilson
several times to ask about the leftovers while Wilson was on the phone. Kirk, who
was admittedly intoxicated (Kirk conceded that he and his brother, Bradley, had
consumed "at least" ten or more beers each and were "drunk”), began talking loudly
to Wilson, asking him questions about how to "divvy up" the plates of food.

According to Wilson, he told Kirk, "[CJan't you see I'm on the phone[?]" Kirk
then got angry and hit or bumped Wilson on the shoulder. Kirk began yelling at
Wilson and allegedly stated during their argument that he "was going to slice
[Wilson] up." Kirk began packing his belongings, but Bradley also "started getting
mouthy," so Wilson told Bradley that he needed to leave the home, as he did not live
there, and Bradley refused. Wilson called 9-1-1 for assistance. While waiting on
law enforcement, Wilson went outside to repair Kirk's truck so Kirk would have a
way to carry all of his belongings.?

Kirk's recollection also was that his statements to Wilson over the food are
"what sparked everything." Kirk acknowledged that he "was furious" with Wilson
and that he could be heard screaming in the background during the recording of
Wilson's 9-1-1 call. Kirk testified he was screaming at Wilson because he "was

2 Kirk testified that, although his truck was not running, his brother had a car they
could have used, but one of the reasons they did not leave immediately was because
they were both too drunk to drive. Kirk also testified that, in hindsight, he and his
brother should have left the premises, adding, "The whole argument started over
nothing."





trying to do more of an intimidating type of thing showing him [Wilson] that I'm not
afraid of him . . . ."

One of the deputies who responded to the 9-1-1 call testified that he noticed
all three men involved in the dispute, Wilson, Kirk, and Bradley, appeared to be
grossly intoxicated. Petitioner, however, was asleep in his bedroom. The deputy
concluded the men had been involved in an argument over food and that Wilson
wanted Bradley to leave, but Kirk wanted him to stay. The deputy informed Wilson
that, because Kirk was a resident, he did not believe he could make his invited guest
(Bradley) leave.? Although the deputy testified everyone appeared to be "chill"
during their conversation, he recalled that as he left, he heard Wilson shout out to
him that he was going to have to come back to the home.

The evidence at the hearing indicates the argument resumed within minutes
after the deputies left and turned into a physical altercation between Wilson and
Bradley. Kirk acknowledged that after the officers left, he went over to Wilson while
Wilson was working on his (Kirk's) truck and told him, "[S]ee, just because it's your
property doesn't mean that you get to control everything that goes on here." Kirk
testified that this upset Wilson, who then threw down the tool that he was using and
began "shuffling" through Bradley's cigarettes and cigarette tubes. According to
Kirk, Bradley became upset and grabbed Wilson and told Wilson to "stop fling with
my S, Randy," and Wilson allegedly grabbed Bradiey at the same time. However,
Bradley then shoved Wilson down the outside stairs leading to the porch and the
back door of the home. The force broke several of the steps and Wilson's foot.

Kirk testified he noticed Wilson held onto the hand railing and appeared to
struggle to go back up the stairs to the home after he was pushed down, but at that
time he did not realize Wilson had sustained any broken bones and thought his gout
was hurting him. Kirk contended Wilson "smacked" a beer off of the hand railing
as he made his way up the steps and that this angered Bradley, who began "popping
[Wilson] in the face" with his hand as Wilson screamed for help from Petitioner.
Kirk stated he did not believe Bradley struck Wilson with "serious force," and opined
that his brother "was slapping [Wilson], trying to . . . incite him to throw the first

3 Although we need not address this point for our decision today, we note that, while
Kirk resided at the home, the home was owned by Wilson. Cf. State v. Douglas, 411
S.C. 307, 322, 768 S.E.2d 232, 24041 (Ct. App. 2014) ("A man who attempts to
force himself into another's dwelling, or who, being in the dwelling by invitation or
license refuses to leave when the owner makes that demand, is a trespasser . .. ."
(quoting State v. Bradley, 126 S.C. 528, 533, 120 S.E. 240, 242 (1923))).





punch." Kirk recalled Bradley "kept on popping” Wilson and said to Wilson, "What
you hollering for [Petitioner] for?" At that point, he saw Petitioner come to the door,
and he (Kirk) yelled to his brother that Petitioner had a gun. Kirk stated Petitioner
fired a shot at the floor once and pushed on the door but did not come outside.
Petitioner then shot at Bradley twice, striking him.

Wilson testified he was working on Kirk's truck after the officers left and at
one point he accidentally knocked over Bradley's beer that was sitting near the
engine.* Wilson stated Bradley grabbed him by the arm but then went and got
another beer, so he thought the interaction was over. When Wilson finished working
on the truck, he proceeded to go up the steps to the home's porch, but Bradiey shoved
him down the stairs, breaking two of the steps and bones in his foot. Wilson testified
he tried to get back up the stairs by gripping the hand railing and, in doing so, he
knocked over a beer left sitting on the hand railing, Wilson stated he was trying to
get back inside the home, but Bradley pushed him down and he could not get inside
the home, so he started screaming for help from Petitioner. Wilson testified Kirk
did not try to stop the altercation and instead was inciting his brother with his
comments, which intensified Bradley's anger. Wilson acknowledged that he had
some liquor that evening, but he stated he was not drinking heavily like the two
younger men.

Wilson testified that he was concerned for his life and safety as his neck was
fragile due to both his prior surgery for a broken neck and his osteoporosis condition,
and his neck was being twisted roughly by Bradley during the altercation. Wilson
recalled Petitioner ran to the kitchen and fired a warning shot at the floor, but Bradley
did not stop, so Petitioner fired again, striking Bradley. Wilson then administered
CPR to Bradley. Wilson stated he believed Petitioner prevented him from sustaining
serious bodily injury or death. Wilson's testimony was supplemented with
photographs taken at the scene showing him with blood running down both of his
legs and one leg that was badly swollen from the break he sustained from being
pushed down the stairs.

As outlined above, Kirk's testimony substantially tracked Wilson's, but he
indicated Wilson intentionally tossed around Bradley's beers and cigarettes. Kirk
stated he did not view Wilson as fragile and would have stepped in if he thought the
fight was getting serious. Kirk stated he thought Wilson and Bradley "needed to
fight" and that Bradley did not get physical until Wilson allegedly "started messing
with his [Bradley's] belongings," which he described as his "cigarettes, tobacco,

4 Kirk testified the interaction at the truck either did not happen or he missed it.





beer." Kirk stated: "I know those all aren't things to get upset about. But to some
people, it's an attack to their character.” When he was asked if he wanted to see
Wilson to get hurt that evening, Kirk stated: "Not like serious injury. I wanted to
see him fight it out." At another point when he was asked why he did not try to
break up the fight between his brother and Wilson, Kirk admitted, "I was okay with
it happening." Importantly, Kirk ultimately agreed that Wilson "was trying to get
away, trying to get back in the house and [Bradley] wasn't letting him do that.”

Petitioner testified that he was in bed when the first 9-1-1 call occurred that
evening, and an officer came to his room and stated the situation was under control
and there was no reason to get up. Petitioner stated he later woke up upon hearing
Wilson screaming his name and pleading for help in an unusually high-pitched,
piercing tone of voice that he had never heard before, so he "knew there was
something seriously wrong." Petitioner stated he grabbed his handgun and went
towards the door and saw Bradley holding Wilson, so he fired a warning shot
towards the floor, but Bradley did not stop "swinging" at Wilson. Petitioner tried to
kick open the door, but the door was blocked by Bradley and Wilson on the other
side, so he shot through the window, striking Bradley. Petitioner stated his intent
was only to wound Bradley, not kill him. Petitioner stated he believed he had no
choice but to act immediately to defend Wilson to prevent him from being seriously
hurt or killed by Bradley.

A deputy with the forensics unit of the Pickens County Sheriff's Office
confirmed Bradley died from two gunshot wounds that entered the right side of his
chest. The deputy testified the wounds were consistent with the bullets being fired
through a window before hitting Bradley. He also confirmed that a shot was fired
into the floor of the kitchen area, inside the rear door to the home.

The circuit court took the matter under advisement and thereafter issued a
written order denying Petitioner's motion for immunity. Petitioner proceeded to trial
and was convicted as charged. The court of appeals affirmed without oral argument
in an unpublished opinion issued pursuant to Rule 220(b), SCACR. Petitioner
asserts error to this Court in the denial of his motion for immunity.

II. STANDARD OF REVIEW

"Circuit courts utilize pretrial hearings to determine whether a defendant is
entitled to immunity under the Act, employing a preponderance of the evidence
standard." Statev. Cervantes-Pavon, 426 S.C. 442,449, 827 S.E.2d 564, 567 (2019).
This Court, in turn, reviews an immunity determination for an abuse of discretion.





Id. "An abuse of discretion occurs when the [circuit] court's ruling is based on an
error of law or, when grounded in factual conclusions, is without evidentiary
support.” State v. Jones, 416 S.C. 283, 290, 786 S.E.2d 132, 136 (2016).

III. DISCUSSION

A. Circuit Court's Role as Fact-Finder

Petitioner's first point asserts the court of appeals erred in upholding the denial
of his motion for immunity because the circuit court abdicated its role as the fact-
finder when it ruled a jury, not the court, must decide whether the individual
Petitioner was defending was without fault in bringing on the difficulty. To address
this point, we shall consider (1) the Act and developing case law regarding its
application, and (2} the role the circuit court played in Petitioner's case.

(1) The Act and its Application

The "Stand Your Ground Law," as the Act is informally known, was enacted
by the South Carolina General Assembly in 2006 and provides a person "is immune
from criminal prosecution and civil action for the use of deadly force" in
circumstances that are permitted by the Act or by another provision of law. S.C.
Code Ann. § 16-11-450(A) (2015). By its terms, the Act does not apply to the use
of deadly force against law enforcement officers. Id.

We have observed that "[t]he Act codified the common law Castle Doctrine
and extended its reach." State v. Glenn, 429 S.C. 108, 117, 838 S.E.2d 491, 495
(2019) (citing S.C. Code Ann. § 16-11-420(A)). "Under the Castle Doctrine, '[o]ne
attacked, without fault on his part, on his own premises, has the right, in establishing
his plea of self-defense, to claim immunity from the law of retreat, which ordinarily
is an essential element of that defense.™ Id. at 117, 838 S.E.2d at 495-96 (alteration
in original) (quoting Jones, 416 S.C. at 291, 786 S.E.2d at 136).

The General Assembly has stated it is "its intent to provide the protections of
the Act to persons within their own home facing not only unwelcome intruders but
also 'attackers,' including those who are initially invited into the home and [ater place
the homeowner in reasonable fear of death or great bodily injury." State v. Douglas,
4118S.C. 307,331,768 S.E.2d 232, 245 (Ct. App. 2014) (citing S.C. Code Ann. § 16-
11-420, "Intent and findings of General Assembly"). The Act defines "great bodily
injury" as "bodily injury which creates a substantial risk of death or which causes
serious, permanent disfigurement, or protracted loss or impairment of the function
of a bodily member or organ." S.C. Code Ann. § 16-11-430(2).





In section 16-11-440, the General Assembly has set forth the circumstances
justifying the use of deadly force. S.C. Code Ann. § 16-11-440. While some parts
of this statute, such as subsection (A), address forcible intrusions at residences,
Bradley was initially an invited guest before he reportedly attacked Wilson.
Consequently, Petitioner sought immunity under subsection (C), which generally
provides that one who is not engaged in unlawful conduct and who is "attacked in
another place where he has a right to be" has no duty to retreat and may use deadly
force if he reasonably believes it is needed to (1) prevent death or great bodily injury
to himself or another, or (2) prevent the commission of a violent crime. We
emphasize the General Assembly's use of the word "prevent" because it underscores
the Act's protective focus; its terms do not require the undesirable harms to occur
before defensive action is justified. Subsection (C) provides in full as follows:

(C) A person who is not engaged in an unlawful activity
and who is attacked in another place where he has a right
to be, including, but not limited to, his place of business,
has no duty to retreat and has the right to stand his
ground and meet force with force, including deadly
force, if he reasonably believes it is necessary to
prevent death or great bodily injury to himself or another
person or to prevent the commission of a violent crime as
defined in Section 16-1-60.[%]

Id. § 16-11-440(C) (emphasis added).

This Court has previously recognized that, while the Act clearly affords
immunity from prosecution, it contains no procedures or standards for its
implementation. As a result, the Court has found it necessary, in a series of
decisions, to fill such gaps judicially, where the General Assembly has not specified
the procedures legislatively. See State v. Duncan, 392 S.C. 404, 409, 709 S.E.2d
662, 664 (2011) ("Whether immunity under the Act should be determined ptior to

3 The phrase "another place where he has a right to be" may also include a residence.
Jones, 416 S.C. at 295, 786 S.E.2d at 138.

¢ Section 16-1-60's definition of a "violent crime" includes such offenses as assault
and battery of a high and aggravated nature ("ABHAN") and an attempt to commit
ABHAN or another violent offense. See S.C. Code Ann. § 16-1-60 (Supp. 2021);
see also id. § 16-1-80 (2015) ("A person who commits the common law offense of
attempt, upon conviction, must be punished as for the principal offense.").





trial is an issue of first impression in this state. Further, the Act does not explicitly
provide a procedure for determining immunity."); State v. Manning, 418 S.C. 38, 43,
791 S.E.2d 148, 150 (2016) ("Neither the Act, nor Duncan, sets forth a specific type
of hearing or procedure to be followed when a criminal defendant claims immunity
under the Act."); State v. Cervantes-Pavon, 426 S.C. 442,452 n.4, 827 S.E.2d 564,
569 n.4 (2019) ("While the Act does not require a written order upon an immunity
determination, specific findings of fact and conclusions of law are critical to
reviewing courts, particularly given the gravity of the circumstances these cases
necessarily involve.").

In Duncan, one of our earlier decisions, we made several fundamental
determinations as matters of first impression. We found the Act requires a pretrial
ruling by the circuit court—and did not simply create a new affirmative defense—
because the General Assembly has expressly provided an individual will be
"immune from criminal prosecution." Duncan, 392 S.C. at 410, 709 S.E.2d at 665.
We further determined in Duncan that the circuit court should utilize a
preponderance of the evidence standard of proof when considering whether a
defendant is entitled to immunity under the Act, and an appellate court should review
the circuit court's ruling to determine if it is supported by the evidence. Id. at 411,
709 S.E.2d at 665.

Thereafter, in the 2013 case of Curry, we found it necessary to "interpret what
we believe[d] to be the legislative intent regarding a trial court's authority to weigh
the underlying claim of self-defense in determining an accused's entitlement to
immunity." Curry, 406 S.C. at 371, 752 S.E.2d at 266. We concluded a defendant
must show, by a preponderance of the evidence, that he has a valid claim of self-
defense and reasoned the circuit court must, therefore, consider all of the elements
of self-defense—except the duty to retreat:

Consistent with the Castle Doctrine and the text of the Act,
a valid case of self-defense must exist, and the trial court
must necessarily consider the elements of self-defense
in determining a defendant's entitlement to the Act's
immunity. This includes all elements of self-defense, save
the duty to retreat.

Id. (emphasis added); accord Jones, 416 S.C. at 30001, 786 S.E.2d at 141. We
noted there are four elements to establishing a claim of self-defense, as outlined
below:





First, the defendant must be without fault in bringing on
the difficulty. Second, the defendant must have actually
believed he was in imminent danger of losing his life or
sustaining serious bodily injury, or he actually was in such
imminent danger. Third, if his defense is based upon his
belief of imminent danger, a reasonably prudent man of
ordinary firmness and courage would have entertained the
same belief. If the defendant actually was in imminent
danger, the circumstances were such as would warrant a
man of ordinary prudence, firmness and courage to strike
the fatal blow in order to save himself from serious bodily
harm or losing his own life.[’] Fourth, the defendant had
no other probable means of avoiding the danger of losing
his own life or sustaining serious bodily injury than to act
as he did in this particular instance.

Curry, 406 S.C. at 371 n.4, 752 S.E.2d at 266 n.4 (quoting State v. Davis, 282 S.C.
45, 46,317 S.E.2d 452, 453 (1984)). We reiterated, however, that "[i]t is the fourth
element—the duty to retreat—that is excused under the Act and the Castle Doctrine."
1d.

The same year Curry was published, the Court addressed what it characterized
as "dicta" appearing in the Duncan decision regarding the procedure for appeal in
immunity cases. See State v. Isaac, 405 S.C. 177, 185,747 S.E.2d 677, 681 (2013).
Specifically, we clarified that, while the grant of a motion for immunity is
immediately appealable because it is a final order that ends the case, the denial of a
motion is distinguishable because it is not a final order ending the case and,
consequently, the denial of a motion for immunity is not immediately appealable.
Id at 18285, 747 S.E.2d at 679-81. In addition, we determined there was no
evidence of legislative intent that the Act apply retroactively, so we found the
protections of the Act did not extend to a case where the underlying incident
occurred prior to the Act's effective date. /d. at 18687, 747 S.E.2d at 681-82.

7 The reference to a reasonable belief of imminent danger echoes language in the
Act. We have observed that an individual has the right to act on appearances, even
if that belief is ultimately mistaken. State v. Scott, 424 S.C. 463, 472, 819 S.E.2d
116, 120 (2018). However, the belief must be objectively reasonable. Douglas, 411
S.C. at 328, 768 S.E.2d at 244.





More recently, the Court revisited the Act and concluded the circuit court
should perform a proximate cause analysis when considering the requirements in
subsection 16-11-440(C) that the person attacked must be someone who was "not
engaged in an unlawful activity" and was in a "place where he ha[d] a right to be."
See State v. Glenn, 429 S.C. 108, 124, 838 S.E.2d 491, 499 (2019) ("We [] hereafter
require circuit courts during pretrial Duncan hearings to conduct a proximate cause
analysis before determining whether a person seeking immunity under the Act
satisfies subsection 16-11-440(C), if applicable.").

We explained that "analyzing a defendant's 'right to be' in a place where he is
attacked under [sub]section 16-11-440(C) without considering proximate cause or a
causal connection to the incident leaves an innocent person's ability to seek the Act's
protection up to happenstance, which we [] do not believe was the intent of the
Legislature." Id. at 119-20, 838 S.E.2d at 497. Further, we found "a proximate
cause analysis must also be applied to the unlawful activity element of subsection
(C)." Id. at 120, 838 S.E.2d at 497; see also id. at 120 n.4, 838 S.E.2d at 497 n4
("Here, the circuit court properly applied a proximate cause analysis to examine
whether Glenn was engaged in unlawful activity at the time of the incident. In its
oral ruling, the court found Glenn was not engaged in any unlawful activity—despite
the fact he was carrying an illegal weapon at the time of the shooting—because his
possession was not the proximate cause of the incident.").

(2) Circuit Court's Role in Petitioner's Case

Turning to Petitioner's case, we note the circuit court conducted a pretrial
Duncan hearing on Petitioner's motion for immunity and later issued a written order
denying the motion. In its order, the circuit court correctly cited Duncan for
Petitioner's burden of proof—a preponderance of the evidence—and acknowledged
both the law of self-defense and the legal principle that a person has the right to act
in defense of another person if the person being protected would have had the right
to kill the assailant in self-defense.

The circuit court summarized the evidence presented at the hearing and
observed that "the core facts are largely uncontested." However, the circuit court
stated, "Despite the general consensus regarding the basic facts, there was some
dispute as to the cause and nature of the argument between Wilson, Kirk, and
Bradley." The circuit court concluded Petitioner failed to meet his burden of





showing that he had the right to act in defense of another "because he did not prove
that Wilson was without fault in bringing about the difficulty."®

The circuit court explained the evidence was conflicting on this particular
element, so it presented "a quintessential jury question” that must be decided by a
jury, citing this Court's decision in Curry:

Whether or not a defendant is without fault in
bringing on the difficulty presents 'a quintessential
jury question' which is 'not a sitwation warranting
immunity from prosecution.' Curry, [406 S.C. at 372,]
752 S.E.2d at 267. Since the Defendant, claiming to have
acted in defense of Wilson, is only entitled to immunity if
Wilson was entitled to act in self-defense, it becomes a
material question as to whether Wilson was at fault in
bringing about the difficulty. As a matter of law, one is
not entitled to act in defense of others if the other person
provoked the encounter and therefore would not be
entitled to act in self-defense. See State v. Jackson, [384
S.C. 29,] 681 S.E.2d 17 (S.C. Ct. App. 2009). The
evidence presented conflicting views as to Randy
Wilson's invelvement in the argument that led to the
fatal encounter, and that presents a factual question
that must be answered by a jury.

(Emphasis added.) The circuit court's ruling was issued in early 2017 and, as noted
above, it relied on a 2013 decision from this Court, Curry.

Subsequent decisions from this Court, however, have distingnished Curry on
the basis the immunity motion in Curry was made at the directed verdict stage of
trial because the parties did not have the benefit of the Court's decision in Duncan
calling for a pretrial hearing and ruling. The Court has since clarified that a conflict
in the evidence does not automatically warrant the denial of immunity. Rather, the
circuit court must weigh the evidence and make its own credibility and factual
findings before reaching a decision as to immunity. See, e.g., State v. Andrews, 427
S.C. 178, 181, 830 S.E.2d 12, 13 (2019). In Andrews, the Court acknowledged that

§ The circuit court found it need not consider the remaining elements of self-defense
because the first element was dispositive.





the reference to a "quintessential jury question" in Curry "has been the source of
much confusion for the bench and bar":

In Curry, we explained the accused's 'claim of self-defense
presented a quintessential jury question,’ which did not
warrant immunity from prosecution, and therefore, we
held the claim was properly submitted to the jury, with the
claim of self-defense having been fully presented at that
stage of trial. 406 S.C. at 372, 752 S.E.2d at 267. This
excerpt from Curryhas been the source of
much confusion for the bench and bar. We take this
opportunity to emphasize that aspect of Curry was
related to its specific and unique procedural posture at
trial—a motion for directed verdict—and was not
intended to allow circuit courts to automatically deny
immunity in cases with conflicting evidence.

Id. (emphasis added). In Andrews, we also referenced the guidance provided in
another decision that distinguished Curry, State v. Cervantes-Pavon, 426 S.C, 442,
827 S.E.2d 564 (2019).

In Cervantes-Pavon, this Court reversed the circuit court's denial of a motion
for immunity and remanded for a new immunity hearing based on multiple errors of
law, including the circuit court's misapplication of Curry. 426 S.C. at 451-52, 827
S.E.2d at 569. We noted that, in Curry, the testimony of the witnesses "varied
substantially," as the defendant testified that he pulled a gun because he believed the
victim was lunging at him, but the evidence showed the victim was shot six times in
the back and the defendant had told investigators that he "blacked out" during the
incident. /d. at 451, 827 S.E.2d at 569.

We reiterated, however, that conflicts in the evidence do not automatically
result in the denial of immunity because the role of the circuit court in immunity
proceedings is to sit as the fact-finder in the first instance and to weigh the evidence:

But just because conflicting evidence as to an immunity
issue exists does not automatically require the court to
deny immunity; the court must sit as the fact-finder at this
hearing, weigh the evidence presented, and reach a
conclusion under the Act. Of course, at the conclusion of
any given hearing, if the circuit court detcrmines the





movant has not met his burden of proof as to immunhity,
the case will go to trial, and the issue of self-defense
may—depending upon the evidence presented at trial—be
presented to the trial jury.

Id. "Thus, the relevant inquiry is not merely whether there is a conflict in the
evidence but, rather, whether the accused has proved an entitlement to immunity
under the Act by a preponderance of the evidence." Andrews, 427 S.C. at 181, 830
S.E.2d at 13.

Moreover, in examining the issue of self-defense, we note that, even if a
circuit court finds an individual was initially at fault in bringing on the difficulty,
there are circumstances in which the right to self-defense may be restored. See State
v. Bryant, 336 S.C. 340, 345, 520 S.E.2d 319, 322 (1999) ("One's right to self-
defense is restored after a withdrawal from the initial difficulty with the victim if
that withdrawal is communicated to the victim by word or act." (emphasis added)).
In the current case, Petitioner has argued, inter alia, that even if Wilson were
somehow considered the initial aggressor for disturbing Bradley's belongings, which
he vigorously contests, it was undisputed that Wilson tried to retreat to his home
during the altercation, but was physically prevented from doing so by Bradley, a
point Petitioner asserted was confirmed by Kirk's own testimony at the hearing. As
a result, Petitioner maintains that, because Wilson had communicated his withdrawal
from the altercation by his actions, Wilson's ability to claim self-defense would have
been reinstated, and Petitioner would not have been precluded from asserting a claim
of defense of another.

Although the circuit court summarized the evidence that was presented at the
pretrial hearing and observed that the "core facts" were undisputed, it never engaged
in a weighing of the evidence, and it did not make any specific credibility or factual
findings as to any aspect of the testimony, including the arguments concerning
Wilson's alleged withdrawal from the altercation. Instead, the circuit court appeared
to conclude Petitioner failed to meet his burden of showing Wilson was not at fault
in bringing on the difficulty because the evidence in this regard was conilicting and,
therefore, presented a "quintessential jury question,” relying on the precedent of
Curry. Our review of the record indicates the State also focused on Curry at the
immunity hearing and extensively asserted the evidence was conflicting and required
submission of the matter to a jury. For all the foregoing reasons, we hold Petitioner
correctly argues in his first point to this Court that the circuit court committed an
error of law in ruling on the motion for immunity because it abdicated its role as the





fact-finder by ruling a jury, not the court, must decide whether the individual
Petitioner was defending was without fault in bringing on the difficulty.

We emphasize that a circuit court, as the designated fact-finder in this matter,
must provide adequate findings to support its decision so an appellate court can
perform its role of reviewing the ruling under an abuse of discretion standard. See
Cervantes-Pavon, 426 S.C. at 452 n.4, 827 S.E.2d at 569 n.4 (stating "specific
findings of fact and conclusions of law are critical to reviewing courts, particularly
given the gravity of the circumstances these cases necessarily involve"). Further,
the ruling must be based solely on the evidence presented at the pretrial hearing. Id.
at452-53, 827 S.E.2d at 569 ("[W]e agree with our sister state of Georgia that, 'while
the trial court's pretrial immunity ruling and the jury's verdict on a claim of self-
defense may apply the same statutory justification standard, the court's ruling must
be based solely on the evidence presented at a pretrial hearing, while the jury's
verdict must be based solely on the evidence presented at trial, which may be
considerably different.” (citation omitted)). In the current appeal, there are no
specific findings by the circuit court to enable this Court to adequately undertake its
appellate review.

Further, although the court of appeals cited several recent cases from this
Court distinguishing Curry and clarifying the appropriate procedure for deciding an
immunity motion, the court of appeals did not adequately apply them to Petitioner's
appeal before issuing an unpublished opinion under Rule 220(b), SCACR, which
affirmed the circuit court's ruling. In contrast, in an unrelated appeal, the court of
appeals was able to properly analyze the circuit court's denial of immunity, where
the circuit court weighed the evidence and made findings on the salient points, and
the court of appeals considered whether the evidence supported those findings. Cf.
State v. Marshall, 428 S.C. 11, 20, 832 S.E.2d 618, 623 (Ct. App. 2019) ("In the
instant case, the circuit court found numerous inconsistencies called Marshall's
credibility into question and resulted in Marshall failing to establish entitlement to
immunity by the preponderance of the evidence."); id. at 21, 832 S.E.2d at 623
("Based upon our review of the record, we find the circuit court properly weighed
the evidence presented and did not abuse its discretion in denying immunity under
the Act."). As a result, we hold the court of appeals erred in upholding the circuit
court's denial of Petitioner's motion for immunity.





B.  Decision Regarding Immunity

Although Petitioner's second point asks the Court to hold that he is entitled to
immunity based on the current record, we conclude a remand to the circuit court is
necessary because the circuit court is in the best position to assess witness credibility
and make the necessary findings of fact. See generally State v. Glenn, 429 S.C. 108,
123, 838 S.E.2d 491, 499 (2019) ("The circuit court is the fact-finder in immunity
hearings, and we are reluctant to infer findings of fact which do not appear in the
record."); State v. Douglas, 411 S.C. 307, 316, 768 S.E.2d 232, 238 (Ct. App. 2014)
("[TThe abuse of discretion standard of review does not allow [an appellate] court to
reweigh the evidence or second-guess the trial court's assessment of witness
credibility.").

In this particular case, although we find a remand to the circuit court is needed,
we leave it to the circuit court's discretion to determine whether to issue a new order
based on the record of the hearing it has already conducted, or whether to conduct a
new immunity hearing before issuing a ruling. In either case, the circuit court shall
make specific findings supporting its determination after considering all of the
procedures outlined herein regarding the proper application of the Act.

IV. CONCLUSION

The decision of the court of appeals is reversed, and we remand the matter to
the circuit court for further proceedings in accordance with this decision.

REVERSED AND REMANDED.

KITTREDGE, HEARN, and FEW, JJ., and Acting Justice Blake A. Hewitt,
concur.
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KONDUROS, J.: Xzariera Okevis Gray appeals his convictions for murder and
possession of a weapon during the commission of a violent crime. Gray asserts the
trial court erred by (1) denying him immunity from prosecution pursuant to the





Protection of Persons and Property Act (the Act),’ (2) admitting into evidence a
surveillance video of the shooting, and (3) denying his motion for a new trial
without a hearing. We remand for the trial court to make specific findings that
support its determination of whether Gray is, or is not, entitled to immunity under
the Act.

FACTS

During the early morning hours of August 26, 2017, officers from the Greenwood
Police Department heard a gunshot. Believing the gunshot had come from nearby
Gray Street, the officers drove down that street and observed several people
outside of Ricky Grant's residence. A woman one street over flagged the officers
down and directed them to Demetrius "Meatball" Fueller (Victim). Victim was
lying on the ground and unable to communicate with the officers, but they could
see he had been shot in the abdomen because he was not wearing a shirt.
Paramedics arrived and transported Victim to the hospital, where he went into
cardiac arrest. Hospital personnel were unable to resuscitate Victim. An autopsy
revealed a single gunshot wound to Victim's abdomen caused him to bleed to
death.

In May 2018, a Greenwood County grand jury indicted Gray for murder and
possession of a weapon during the commission of a violent crime. Prior to trial,
Gray sought immunity from prosecution pursuant to the Act. At the immunity
hearing, Gray testified that on August 25, 2017; he was visiting with Grant at
Grant's house on Gray Street. Gray recalled that around midnight, he and Grant
got into Grant's car to go to a neighborhood nightclub. According to Gray, Victim
approached Grant's car and knocked on the window. When Victim learned Grant
and Gray were going to the nightclub, he asked to join.

Gray then described an altercation with Victim that had occurred in Grant's yard a
couple of weeks earlier. Gray claimed that Victim's brother chased him around a
car with a gun. After Gray escaped into Grant's house, Victim's brother left.
Shortly after, Victim arrived with the gun. Gray stated that he went back into
Grant's house while others in Grant's yard persuaded Victim to leave.

I See S.C. Code Ann. §§ 16-11-410 to -450 (2015).





Gray testified that Grant was aware of the prior incident and asked him if he was
comfortable with Victim riding with them to the nightclub. Gray told Grant that it
was his car, and Grant let Victim in; the three went to the nightclub together. Once
there, Grant and Victim entered the nightclub while Gray remained in the parking
lot socializing with friends.

After a few hours, Grant and Gray rode back to Grant's house without Victim, and
they continued visiting info the early morning hours of August 26, 2017. Gray
testified that Victim returned to Grant's house about an hour later and confronted
him about the prior incident, Grant told Victim and Gray to go outside because
they were being loud. Gray stated that he went outside and started to walk home
but returned to Grant's house so that Grant would drive him home. Gray claimed
that Victim followed Gray back into Grant's house, and Grant again told them to go
outside.

Gray recalled that when he and Victim returned to the porch, Victim swung at him;
however, Gray was inconsistent on whether Victim hit him or missed. Gray
testified that he and Victim then began "tussling” in Grant's yard. During the
scuffle, Gray claimed that he saw Victim reach for a gun in his waistband. Gray
testified that he also reached for the gun and briefly struggled with Victim for
control of the weapon.

According to Gray, he gained control of the gun and stumbled backward. Gray
claimed that Victim began to charge at him as he stumbled backwards. Gray
admitted that he shot Victim once, and Victim then ran away. Gray also testified
that he and Victim were the only two people in Grant's yard at the time of the
shooting.

To contradict Gray's testimony, the State presented testimony from Grant and
another witness, Raymond Kennedy. Grant recalled that Victim hid his gun in the
bushes before entering the nightclub, and both Grant and Kennedy testified the
argument between Gray and Victim arose over Victim's missing gun rather than
their prior altercation. Kennedy also testified that Gray's brother was standing next
to Gray when Gray shot Victim.

Additionally, the State introduced a surveillance video that showed the shooting.
One of Grant's neighbors, Jeovani Vacquec, testified that he owned and operated
the security system that recorded the video. Vacquec stated that he had eight





cameras around his house that all fed into a hard drive that recorded the images and
displayed them on a monitor. Vacquec recalled that officers viewed the video
from the camera that faced Gray Street and collected the portion that showed the
shooting. Vacquec testified that he knew the cameras functioned properly because
he checked them regularly. Vacquec explained that the time stamp on the video
was incorrect because he did not set the correct date or time when he installed the
security system.

Gray objected to the video's admission because the time stamp on the video did not
match the alleged time of the incident and Vacquec was not contemporaneously
watching his monitor as the shooting occurred. The trial court determined the
incorrect time stamp did not affect the video's admissibility because Vacquec
explained that he did not set the time when he installed the security system. The
trial court also found that Vacquec authenticated the video and admitted it for the

hearing.

At the conclusion of the immunity hearing, Gray argued he was entitled to
immunity because he was in a place he had a right to be and he satisfied the Act's
requirements. While the State conceded Gray was in a place he had a right to be, it
argued that whether Gray satisfied the elements of self-defense was a jury question
due to the conflicting evidence. The State noted the discrepancy between Gray's
testimony that Victim possessed the gun in his waistband and Grant and Kennedy's
testimony that the argument between Gray and Victim arose over Victim's missing
gun. The State also emphasized that the surveillance video contradicted Gray's
testimony because it showed that when Gray shot Victim, a third individual was
standing beside him and Victim was not rushing towards him.

The trial court found that Gray was in a place he had a right to be as Grant's invited
guest; however, the trial court ruled that Gray failed to prove by a preponderance
of the evidence that he was entitled to immunity. The trial court explained that its
ruling was "based upon the varying evidence and the open question of whether
[Gray was] entitled to a self-defense [jury] instruction . . . ." The trial court also
stated that it was "passing upon the credibility of the witnesses who have testified





In response, Gray cited State v. Cervantes-Pavon? and asserted that "just because
conflicting evidence as to an immunity issue exists does not automatically require
the court to deny immunity. The court must sit as the fact-finder at [t]his hearing,
weigh the evidence presented, and reach a conclusion under the Act." The trial
court explained that if it "had a hundred percent or very firm belief" in Gray's
version of events, "it would be a different outcome, obviously." The trial court
claborated, "[T]o the extent that [Gray's] testimony would have been corroborated
by others who were present at the scene, the [c]ourt might be more inclined to say
that the defense has met the burden of proving it by the preponderance of the
evidence." The trial court concluded that it declined Gray's motion "[i]n light of
the conflicting evidence . . . and the open question of whether this is, in fact, a case
of self-defense . . . ."

After the immunity hearing, Gray moved in limine to prohibit the State from
presenting Vacquec's surveillance video to the jury. Gray reiterated his arguments
that the video should not be admitted into evidence because the timestamp was
incorrect and Vacquec was not contemporaneously watching his monitor as the
shooting occurred. Additionally, Gray argued the video was not admissible under
Rule 403, SCRE, because its low quality made it difficult to discern what it
showed.

Regarding authentication, the State conceded that no one could testify as to what
happened on the video; however, the State argued that Vacquec could testify that
his security system recorded the video and the camera faced Gray Street.
Regarding Rule 403, SCRE, the State argued that the surveillance video was
relevant because it showed the shooting. The State maintained that the quality of
the video was a matter of its credibility, which was something for the jury to
weigh. The State also contended that the video would not cause confusion and
asserted it would help the jury better understand the witnesses' testimony.

The trial court again admitted the surveillance video over Gray's objections. The
trial court ruled that the State had sufficiently authenticated the video because
Vacquec stated he owned and operated the security system and explained the
video's incorrect timestamp. The trial court also acknowledged Gray's Rule 403,
SCRE, argument but ruled that the video depicted relevant information.

2426 S.C. 442, 451, 827 S.E.2d 564, 569 (2019).





The State began its case-in-chief by calling Vacquec as a witness. Vacquec's
testimony was consistent with his immunity hearing testimony, and the
surveillance video was published to the jury. The State also presented Grant and
Kennedy as witnesses again, and their testimony was consistent with their
immunity hearing testimony.

After the State rested, Gray took the stand in his own defense. Gray's testimony
was mostly consistent with his immunity hearing testimony, but Gray stated that
Victim initially got upset when he returned from the nightclub because Gray and
Grant were laughing at him. Gray claimed that Victim then confronted him about
their prior altercation. Gray also testified that Victim's punch missed, Victim was
wearing a shirt or tank top during their scuffle, and Gray closed his eyes when he
fired the gun.

The jury began deliberating at 12:40 p.m. on May 9, 2019. Immediately before the
jury exited the courtroom at 12:18 p.m., the trial court informed them that lunch
would arrive in about an hour. At 5:43 p.m., the jury sent the trial court a note that
contained its third request to watch a portion of the video. The trial court played
that portion of the video and then gave the jury a laptop that could play the entire
video so they could watch it while deliberating. The note also indicated that some
jurors were concerned about their children at home. The trial court allowed the
jurors to call their families but directed them to continue their deliberations
afterward.

At 8:58 p.m., the trial court received another note requesting another phone call
and a smoke break. The note also stated "we are pretty deadlocked at 10:2." The
trial court gave the jury a choice between resuming deliberations that evening or
reconvening the following Monday.® The trial court explained that "[t]here is no
set limitation on jury deliberations. However long you deliberate is entirely in
your discretion."

The jury continued deliberating. At 10:50 p.m., the jury returned guilty verdicts
for both murder and possession of a weapon during the commission of a violent
crime. Given the late hour, the trial court delayed Gray's sentencing hearing. On
May 14, 2019, the trial court sentenced Gray to consecutive sentences of thirty-five

3 May 9, 2019, was a Thursday, and May 10, 2019, was a state holiday.





years' imprisonment for murder and five years' imprisonment for possession of a
weapon during the commission of a violent crime.

On May 23, 2019, Gray filed a motion for a new trial, alleging that the jury was
unduly influenced to reach a verdict. Gray noted that the jury deliberated for about
ten-and-a-half hours without dinner and informed the trial court that it was "pretty
deadlocked at 10:2" two hours before it returned the guilty verdicts. Additionally,
Gray presented one juror's Facebook post that stated she "just couldn't leave
without a verdict." Gray requested a hearing on the motion so the trial court could
ask each juror if they felt undue pressure to reach a verdict.

The trial court denied Gray's motion for a new trial without a hearing. The trial
court stated that the jury indicated it was "struggling to reach a verdict" but not
deadlocked. The trial court noted that "a lengthy deliberation, standing alon[e],
does not warrant conducting an inquiry into the nature of the jury deliberations."
Regarding the lack of dinner, the trial court explained that it had ordered the jury a
late lunch, and the jury room contained "crackers, snacks, and drinks" the jurors
could consume. Additionally, the trial court determined that Gray's requested
inquiries were prohibited by Rule 606, SCRE, because they "would cause the
jurors to reveal the subject matter of their deliberations." The trial court found that
the juror's Facebook post did "not cause the [c]ourt sufficient concern to warrant
the drastic step of questioning all twelve . . . jurors." This appeal followed.

STANDARD OF REVIEW

"The conduct of a criminal trial is left largely to the sound discretion of the trial
judge, who will not be reversed in the absence of a prejudicial abuse of discretion.”
State v. Reyes, 432 S.C. 394, 401, 853 S.E.2d 334, 337 (2020) (quoting State v.
Bryant, 372 S.C. 305, 312, 642 S.E.2d 582, 586 (2007)). "An abuse of discretion
occurs when a trial court's decision is unsupported by the evidence or controlled by
an error of law." Id. at 401, 853 S.E.2d at 338 (quoting Bryant, 372 S.C. at 312,
642 S.E.2d at 586).

LAW/ANALYSIS

I. Immunity under the Protection of Persons and Property Act





Gray asserts the trial court erred by failing to sit as the fact-finder at his immunity
hearing. We agree.*

"A claim of immunity under the Act requires a pretrial determination using a
preponderance of the evidence standard, which [appellate] court[s] review[] under
an abuse of discretion standard of review." State v. Jones, 416 S.C. 283, 290, 786
S.E.2d 132, 136 (2016) (quoting State v. Curry, 406 S.C. 364, 370, 752 S.E.2d
263, 266 (2013)). "[T]he relevant inquiry is . . . whether the accused has proved an
entitlement to immunity under the Act by a preponderance of the evidence." State
v. Andrews, 427 S.C. 178, 181, 830 S.E.2d 12, 13 (2019). "[J]ust because
conflicting evidence as to an immunity issue exists does not automatically require
the [trial] court to deny immunity; the [trial] court must sit as the fact-finder at this
hearing, weigh the evidence presented, and reach a conclusion under the Act."
Cervantes-Pavon, 426 S.C. at 451, 827 S.E.2d at 569. "[Tlhe [trial] court, in
announcing its ruling, should at least make specific findings on the elements on the
record." State v. Glenn, 429 S.C. 108, 123, 838 S.E.2d 491, 499 (2019).

Here, the trial court impermissibly abdicated its role as the fact-finder at Gray's
immunity hearing. The trial court was required to make specific findings
supporting its decision that this court could review on appeal. While the trial court
ruled that Gray did not prove by a preponderance of the evidence that he was
entitled to immunity, the record contains no specific findings that support that
determination. Compare Andrews, 427 S.C. at 182, 830 S.E.2d at 14 ("[W]hile the
[trial] court may not have set forth every detail of its analysis in the record, the
record [wa]s nevertheless adequate for a reviewing court to determine that the
[trial] court applied the correct burden of proof and made findings that supported
its denial of immunity consistent with a correct application of [our supreme court's]
precedent."), with State v. McCarty, Opinion No. 28116 (S.C. Sup. Ct. filed Sep.
21, 2022) (Howard Adv. Sh. No. 34 at 38-39) (finding the court of appeals erred in
upholding the trial court's denial of immunity because the trial court did not make
specific findings that appellate courts could review).’

4 Because we remand, we do not address Gray's other contentions as to the
immunity issue. See Futch v. McAllister Towing of Georgetown, Inc., 335 S.C,
598, 613, 518 S.E.2d 591, 598 (1999) (noting appellate courts need not address
remaining issues when disposition of an issue is dispositive).

3 In fairness to the learned trial judge, Gray's immunity hearing occurred before
Andrews and McCarty were published.





The trial court's reasoning for denying Gray immunity reveals that it deferred to the
jury rather than sit as the fact-finder at the immunity hearing. The trial court stated
it was "passing upon the credibility of the witnesses who have testified" and twice
explained that it denied Gray immunity due to the conflicting evidence and the
"open question" of whether Gray was entitled to a self-defense jury instruction.
The trial court concluded that "such matters are best left to the finders of fact,
namely the trial jury." Consequently, the trial court failed to sit as the fact-finder at
Gray's immunity hearing. Accordingly, we remand for the trial court to make
specific findings that support its determination of whether Gray is, or is not,
entitled to immunity under the Act.

II. Surveillance Video

Gray asserts the trial court erred by admitting into evidence surveillance video of
the shooting. We address his two arguments in turmn.

A. Authentication
Gray contends that the State failed to properly authenticate the video. We disagree.

"[E]vidence must be authenticated or identified in order to be admissible." State v.
Brown, 424 S.C. 479, 488, 818 S.E.2d 735, 740 (2018). A witness with knowledge
may authenticate evidence by testifying that "a matter is what it is claimed to be."
Rule 901(b)(1), SCRE. "The authentication standard is not high, and a party need
not rule out any possibility the evidence is not authentic." State v. Green, 427 S.C.
223,230, 830 S.E.2d 711, 714 (Ct. App. 2019) (citation omitted), aff'd as modified,
432 S.C. 97, 851 S.E.2d 440 (2020). "The trial judge acts as the authentication
gatekeeper, and a party may open the gate by laying a foundation from which a
reasonable juror could find the evidence is what the party claims." 7d.

The State authenticated the surveillance video with Vacquec's personal knowledge.
Vacquec testified that he owned and operated the security system that recorded the
video. Vacquec also testified that the camera that recorded the video faced Gray
Street. Vacquec explained that the time stamp on the video was incorrect because
he did not set the correct date or time when he set up the security system. It is
irrelevant that Vacquec was not contemporaneously watching his monitor or at the





scene of the shooting; his personal knowledge sufficiently authenticated the video.
Accordingly, we affirm as to this issue.

B. Rule 403

Gray also contends that the surveillance video's limited probative value was
substantially outweighed by the danger of confusing and misleading the jury. We
disagree.

Relevant evidence "may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury . ..." Rule 403, SCRE. "'Probative value' is the measure of
the importance of that tendency to the outcome of a case. It is the weight that a
piece of relevant evidence will carry in helping the trier of fact decide the issues."
State v. Gray, 408 S.C. 601, 610, 759 S.E.2d 160, 165 (Ct. App. 2014). "[T]he
more essential the evidence, the greater its probative value." Id. (alteration in
original) (quoting United States v. Stout, 509 F.3d 796, 804 (6th Cir. 2007)).
"Thus, a court analyzing probative value considers the importance of the evidence
and the significance of the issues to which the evidence relates." Id. "[T]he
burden [is] on the opponent of the evidence to establish [its] inadmissibility." State
v. King, 424 S.C. 188, 200 n.6, 818 S.E.2d 204, 210 n.6 (2018).

The surveillance video's probative value was not substantially outweighed by the
danger of confusing or misleading the jury. The surveillance video was highly
probative because it provided an alternative perspective of the shooting that was
objective and neutral. Moreover, the surveillance video clearly contradicted some
of Gray's testimony. Despite the dark image, the video clearly shows more than
two people in and around Grant's yard at the time of the shooting. Therefore, the
surveillance video was highly probative.

Additionally, the danger that the surveillance video would have confused the jury
was limited. While the quality of the surveillance video made 1t difficult to discern
what happened, the jury was able to replay the video, or portions of it, as many
times as it wanted to. Therefore, allowing the jury to view the surveillance video
was unlikely to cause confusion, and its probative value outweighed any danger
that it would. Accordingly, we affirm as to this issue.

II1. Motion for a New Trial





Gray asserts the trial court erred by denying his motion for a new trial without a
hearing. Gray contends he should have been allowed to ask all twelve jurors
whether the length of their deliberations, lack of dinner, or their understanding of
whether a verdict had to be rendered had an impact on their verdict. We disagree.

A posttrial motion "may, in the discretion of the court, be determined on briefs
filed by the parties without oral argument.” Rule 29(a), SCRCrimP. "Generally,
juror testimony is not allowed regarding the deliberations of the jury or internal
influences." State v. Pittman, 373 S.C. 527, 553, 647 S.E.2d 144, 157 (2007).
However, "a juror may testify . . . whether extraneous prejudicial information was
improperly brought to the jury's attention or whether any outside influence was
improperly brought to bear upon any juror." Rule 606(b), SCRE.

Additionally, "where [an] allegation of improper internal influence potentially
affects fundamental fairness, the court may accept juror testimony to ensure due
process." Pittman, 373 S.C. at 553, 647 S.E.2d at 157. Our supreme court has
recognized only two allegations that implicate fundamental fairness: (1) allegations
that the jury's verdict was the result of racial or gender intimidation, Winkler v.
State, 418 S.C. 643, 667-68, 795 S.E.2d 686, 699 (2016} (Heam, J., concurring),
and (2) allegations that the jury participated in premature deliberations, State v.
Aldret, 333 S.C. 307, 509 S.E.2d 811 (1999). Allegations that jurors
misunderstood the law are insufficient to implicate fundamental fairness. See
Pittman, 373 S.C. at 555, 647 S.E.2d at 158 (2007) ("[A] jury's misapprehension of
the law is not enough to impeach a verdict.").

The trial court did not abuse its discretion in denying Gray's motion for a new trial
without a hearing. The trial court aptly recognized that Gray's requested inquiries
are prohibited by Rule 606(b), SCRE. The juror's Facebook post did not indicate
that any extraneous prejudicial information or outside influence had an impact on
the jury's deliberations; it also did not indicate that Gray's verdict was reached as a
result of racial or gender intimidation or that the jury began deliberating
prematurely. Therefore, Gray's requested inquiries would have involved juror
testimony about internal influences unrelated to fundamental fairness.
Accordingly, we affirm as to this issue.

CONCLUSION





The trial court did not abuse its discretion in admitting the surveillance video into
evidence and denying Gray's motion for a new trial without a hearing. However,
the trial court failed to sit as the fact-finder at Gray's immunity hearing.
Accordingly, Gray's case is

AFFIRMED IN PART AND REMANDED.

WILLIAMS, C.J. and VINSON, J., concur.
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