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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 ) 
COUNTY OF GEORGETOWN ) Civil Action No. 2020-CP-22-00991 
!
 
Michael Mares and Emergency Power, LLC, 
 

 Plaintiffs, 
 

vs. 
 
Bradley Douglas Marx (deceased) and 
Catherine Marx, individually and as 
Personal Representative of the Estate of 
Bradley Douglas Marx, 
 

Defendants. 
 

)
)
)
)
)
)
)
)
)
)
) 
) 
) 

O RD E R G R A N T IN G D E F E N�������
M O T I O N T O DISM ISS  

!
This matter comes before the Court upon the Motion of !"#"$%&$'()&'*"+,$"(-&+./( &0(

�$12.- +��$/1$2$-3 3(5$�.%�3'$��23 3$�.%��1 #+$8��.4&+ 2�� 17��(-".11$"3+8�(#$-3(%($#� 2�:�1 #+$8�

�.4&+ 2� � 17� �#$"$ 2$#�;�  -#� !"#"$%&$'( )&'*"+,$"( -&+./( ,$%,1,%2&334/( seeking an Order 

dismissing the Complaint filed in this action against Defendants by the plaintiffs, Michael Mares 

and Emergency Power, LLC.  A hearing on the Motion was held on November 12, 2021, in 

Georgetown, South Carolina.  Present at the hearing was 	�
�������$�counsel, Reese R. Boyd, III, 

Esquire.  Audra M. Byrd, Esquire of Turner Padget Graham & Laney, PA, appeared at the hearing 

on behalf of Defendants.  For the reasons set forth below, the Motion to Dismiss filed by 

Defendants is GRANTED.   

I .  R E L E V A N T F A C T U A L A ND PR O C E DUR A L B A C K G R O UND 

5667+%,$8('7('*"(&33"8&',7$0(7#('*"()79:3&,$'/(;3&,$',##(-&+"0(&$%(<+&%3"4(!7283&0(-&+./(

%"6"&0"%/(#7+9"%(&(3,9,'"%(3,&=,3,'4(679:&$4/(;3&,$',##(>9"+8"$64(;7?"+/(@@)(A*"+",$&#'"+('*"(

:�.,/ -8;���(-�.1� !.43��$/3$,!$1�.%��

��(-�3'$��3 3$�.%��("'(& -����.3'�6$1$�,$,!$12�.%�3'$�

)79:&$4/("&6*(7?$,$8(&(BCD(9"9="+0*,:(,$('*"()79:&$4E((F$(GCHI/(;3&,$',##0(&33"8"(<+&%3"4(
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!7283&0(-&+.(971"%( '7(J"7+8"'7?$()72$'4/(K72'*()&+73,$&/(&$%(:2+6*&0"%(&(*79"(?,'*(*,0(

?,#"/( !"#"$%&$'( )&'*"+,$"(-&+.E( ( L$( M71"9="+( GN/( GCHO/( <+&%3"4( !7283&0(-&+.( %,"%/( &$%(

!"#"$%&$'()&'*"+,$"(-&+.(?&0(&::7,$'"%( '7( 0"+1"(&0(;"+07$&3(P":+"0"$'&',1"(7#(*,0(>0'&'"(7$(

5:+,3(I/(GCGC/(=4('*"(J"7+8"'7?$()72$'4(;+7=&'"()72+'E(((

Q*"+"&#'"+/(7$(K":'"9="+(H/(GCGC/(;3&,$',##0(:+"0"$'"%(&$%(#,3"%(&(M7',6"(7#()3&,9('7('*"(

>0'&'"(7#(<+&%3"4(!7283&0(-&+.(&$%(?,'*('*"(J"7+8"'7?$()72$'4(;+7=&'"()72+'E((F$('*"(M7',6"(

.%��+ (,���+ (-3(%%2� 22$13$#�"+ (,2� & (-23�3'$��23 3$�� ++$&(-&�3'$��23 3$�6 2�+( !+$�%.1��1��� 17=2�

&33"8"%( "9="RR3"9"$'( #+79( '*"( )79:&$4( ="8,$$,$8( 7$( 7+( &=72'( 5:+,3( HS/( GCHT/( :2+:7+'"%34(

67$',$2,$8(2$',3('*"(',9"(7#(*,0(%"&'*(,$(M71"9="+(7#(GCHOE((Q*"(M7',6"(7#()3&,9(:+"0"$'"%(=4(

;3&,$',##0( ,$( '*"(;+7=&'"()72+'(9,++7+0(6370"34('*"()79:3&,$'( #,3"%(,$( '*"(:+"0"$'(&6',7$E( (U:7$(

1$"$(/3� -#�".-2(#$1 3(.-�.%��+ (-3(%%2=��.3,6"(7#()3&,9/(672$0"3(#7+('*"(>0'&'"(#,3"%(&(M7',6"(7#(

!,0&337?&$6"(7#()3&,9(?,'*( '*"(;+7=&'"()72+'(7$(L6'7="+(HS/(GCGC/(&$%(9&,3"%( '*"(M7',6"( '7(

672$0"3(#7+(;3&,$',##0(7$(L6'7="+(GG/(GCGC/(&0("1,%"$6"%(=4('*"(;+77#(7#(!"3,1"+4(#,3"%(?,'*('*"(

;+7=&'"()72+'(&$%(7#(?*,6*('*,0()72+'('&V"0(W2%,6,&3($7',6"E((Q*"(M7',6"(7#(!,0&337?&$6"(67$'&,$"%(

 � 6 1-(-&��  2� 1$04(1$#� !8� 23 343$�� �+ (-3(%%2=� "+ (,2� 6.4+#� !$� %.1$5$1� ! 11$#� 4-+$22�  � +$& +�

:+76""%,$8(?&0(6799"$6"%(?,'*,$('*,+'4(%&40(&#'"+('*"(9&,3,$8(7#('*"(M7',6"(7#(!,0&337?&$6"E(((((

;3&,$',##0(%,%($7'(6799"$6"(&$(&6',7$(,$('*"(;+7=&'"()72+'(&$%(,$0'"&%/(#,3"%('*"(:+"0"$'(

&6',7$(7$(!"6"9="+(X/(GCGC/(&00"+',$8(6&20"0(7#(&6',7$(&8&,$0'( &33(!"#"$%&$'0( #7+()7$1"+0,7$/(

U$W20'( >$+,6*9"$'/( &$%()7$0'+26',1"(Q+20'E( ( K:"6,#,6&334/( ;3&,$',##0( &33"8"(-+E(-&+.( 20"%( '*"(

�.,/ -8=2�"1$#(3�" 1#�3.�, *$�/$12.- +�/41"' 2$2�� 31 -2%$11$#��.,/ -8�%4-#2�3.�'(2�/$12.- +�

=&$V,$8(&6672$'/(?,'*%+"?()79:&$4(#2$%0('7(:2+6*&0"(&(:"+07$&3(1"*,63"($7'(20"%(#7+()79:&$4(

:2+:70"0/( &$%( :&,%( *,90"3#( 2$&::+71"%( =7$20"0( 20,$8( )79:&$4( #2$%0E( ( F$( +"0:7$0"( '7( '*"(

)79:3&,$'/(!"#"$%&$'0(#,3"%('*"(:+"0"$'(-7',7$('7(!,09,00(7$(Y&$2&+4(HH/(GCGHE((F$('*"(-7',7$/(
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!"#"$%&$'0( &+82"( '*"()79:3&,$'( 0*723%( ="( %,09,00"%( &0( 2$',9"34/( +"34,$8( :+,9&+,34( 2:7$( '*"(

&::3,6&=3"(',9"(3,9,'&',7$0(7#('*"($7$Z63&,9(0'&'2'"(&'(,002"E((5(*"&+,$8(7$('*"(-7',7$('7(!,09,00(

?&0( *"3%( ="#7+"( '*"( [7$7+&=3"( Y2%8"( K'"1"$( [E( Y7*$/( P"0,%"$'( ),+62,'( )72+'( Y2%8"( #7+( '*"(

\,#'""$'*(Y2%,6,&3(),+62,'/(7$(\"=+2&+4(N/(GCGH/(1,&("3"6'+7$,6(67992$,6&',7$0(?*"+"(=7'*(:&+',"0(

?"+"(+":+"0"$'"%(=4(672$0"3E((5'('*"(67$6320,7$(7#('*"(*"&+,$8/('*"()72+'('77V('*"(9&''"+(2$%"+(

 #5(2$,$-3�  %3$1� �+ (-3(%%2=� ".4-2$+� /1$2$-3$#�  ##(3(.- +�  1&4,$-3� 1$& 1#(-&� 3'$� /.3$-3( +� %.1�

+( !(+(38�(-241 -"$�".5$1 &$��6'("'�(%� //+(" !+$��".4+#� %%$"3�3'$��.413=2�#$"(2(.-���<7'*(:&+',"0(

02=9,''"%(02::3"9"$'&3(=+,"#0('7('*"()72+'(7$('*"(,002"E(((

Q*"+"&#'"+/( 7$( \"=+2&+4( I/( GCGH/( Y2%8"( Y7*$( 0"$'( 67++"0:7$%"$6"( '7( 672$0"3( #7+( =7'*(

:&+',"0/(67$',$2,$8('*"(-7',7$(*"&+,$8(#7+($,$"'4(AOC](%&40/(%2+,$8(?*,6*(',9"('*"(:&+',"0(?"+"('7(

67$%26'(%,0671"+4(7$('*"(".,0'"$6"(7#(&$4(&::3,6&=3"(3,&=,3,'4(,$02+&$6"(671"+&8"(#7+('*"(63&,90(

&00"+'"%(=4(;3&,$',##0(&8&,$0'(!"#"$%&$'0E( (U:7$( '*"(".:,+&',7$(7#( '*"()72+'Z7+%"+"%(%,0671"+4(

:"+,7%/(Y2%8"(Y7*$(&%1,0"%(672$0"3( '*"(-7',7$(?723%(="(:3&6"%(=&6V(2:7$('*"(8"$"+&3(97',7$(

+70'"+(#7+(*"&+,$8(7$('*"(,002"0(7#(3,&=,3,'4(,$02+&$6"(671"+&8"/(&0(?"33(&0('*"(&::3,6&',7$(7#('*"(

K72'*()&+73,$&(K2:+"9"()72+'(L+%"+/(,002"%(5:+,3(T/(GCGC/(+"3&'"%('7('*"(".'"$0,7$(7#(',9"(&$%(

#7+8,1"$"00( 7#( :+76"%2+&3( %"#&23'0( ="6&20"( 7#( '*"( )L^F!ZHO( :&$%"9,6EH( ( 5'( '*"( +"_2"0'( 7#(

�$%$-# -32=�".4-2$+/(7$6"(%,0671"+4(?&0(679:3"'"%(7$('*"(,002"(7#(3,&=,3,'4(,$02+&$6"(671"+&8"/(

'*"(-7',7$(?&0(06*"%23"%(#7+(*"&+,$8(="#7+"('*,0()72+'(7$(M71"9="+(HG/(GCGH/(71"+($,$"(97$'*0(

&#'"+(%,0671"+4(?&0(7+%"+"%E((;+,7+('7('*"(*"&+,$8(7$('*"(-7',7$/(!"#"$%&$'()&'*"+,$"(-&+.(#,3"%(

?,'*('*"()72+'(&$(&##,%&1,'/(:+7%26"%('7(;3&,$',##0(%2+,$8('*"(672+0"(7#(%,0671"+4/(,$(?*,6*(0*"(

0?7+"(&$%(&##,+9"%/(2$%"+(:"$&3'4(7#(:"+W2+4/(0*"(*&%($7(V$7?3"%8"(7#('*"(".,0'"$6"(7#(&(3,&=,3,'4(

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 5('+2"(&$%(&662+&'"(67:4(7#('*"(67++"0:7$%"$6"(#+79('*"()72+'('7(672$0"3(#7+('*"(:&+',"0(?&0(
:+71,%"%('7('*,0()72+'(%2+,$8(,'0(*"&+,$8(7$('*"(-7',7$(&$%(9&%"(:&+'(7#(,'0(+"67+%E(( 
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,$02+&$6"(:73,64(:+71,%,$8(671"+&8"('7(&$4(!"#"$%&$'(#7+('*"(63&,90(&$%(67$%26'(&00"+'"%(,$('*"(

)79:3&,$'E((!2+,$8(%,0671"+4/(;3&,$',##0(:+7%26"%(#72+(3,&=,3,'4(,$02+&$6"(:73,6,"0/(&$%(!"#"$%&$'0(

:+7%26"%(&(:73,64(7#(,$02+&$6"(:+71,%,$8(3,&=,3,'4(671"+&8"(,$1731,$8('*"(20"(7#(&(97'7+(1"*,63"E((

50(7#('*"(%&'"(7#('*"(*"&+,$8(7#('*,0(-7',7$/($7(:&+'4(6723%(,%"$',#4(&(:73,64(7#(3,&=,3,'4(,$02+&$6"(

?*,6*(?723%(:+71,%"(671"+&8"('7(&$4(!"#"$%&$'(#7+('*"(67$%26'(&$%(63&,90(&33"8"%(=4(;3&,$',##0(

,$('*"()79:3&,$'E(((((( 

I I . L E G A L ST A ND A RD 

5('+,&3(672+'(9&4(:+7:"+34(8+&$'(&(97',7$('7(%,09,00(#7+(#&,32+"('7(0'&'"(#&6'0(02##,6,"$'('7(

67$0','2'"( &( 6&20"( 7#( &6',7$( ?*"$( #&6'0( &33"8"%( ,$( '*"( 679:3&,$'/( &37$8( ?,'*( &33( +"&07$&=3"(

,$#"+"$6"0(%"%26,=3"('*"+"#+79/(%7($7'("$','3"('*"(:3&,$',##('7(+"671"+4(7$(&$4('*"7+4(7#('*"(6&0"E((

;343"+(1E(<2+$0/(TXT(KE)E(STX/(SNX(KE>EG%(HII(AGCCX](A!"#"$%(K',3"0(1E(L$7+&'7/(THI(KE)E(GOX/(TCC/(

	
�������#������������


�����:�'$�04$23(.-�(2�6'$3'$1��(-�3'$�+(&'3�,.23�% 5.1 !+$�3.�3'$�/+ (-3(%%��

&$%(?,'*("1"+4(%72='(+"0731"%(,-�'(2�!$' +%��3'$�".,/+ (-3�23 3$2� -8�5 +(#�"+ (,�%.1�1$+($%�;��J"$'+4(

1E(`7$6"/(TTX(KE)E(H/(B/(BGG(KE>EG%(HTX/(HTO(AHOOO]E(((

a*"$( &$( &6',7$( ,0( =&++"%( =4( '*"( ".:,+&',7$( 7#( '*"( &::3,6&=3"( 0'&'2'"( 7#( 3,9,'&',7$0/( &(

%"#"$%&$'(9&4(971"(:2+02&$'('7(P23"(HGA=]AS](#7+(%,09,00&3(7#(&$(&6',7$E((K:"33(1E(KE)E(!":'E(7#(

[?40E(b(;2=E(Q+&$0E/(GOG(KE)E(GGI/(TBB(KE>EG%(ISC(AHOIX]E((a*"$(%"6,%,$8(&(97',7$('7(%,09,00(

:2+02&$'( '7( P23"( HGA=]AS]( 7#( '*"( K72'*( )&+73,$&( P23"0( 7#( ),1,3( ;+76"%2+"/( '*"( )72+'( 0*723%(

67$0,%"+(7$34('*"(&33"8&',7$0(0"'(#7+'*(7$('*"(#&6"(7#('*"(679:3&,$'E((K',3"0/(&'(TCC/(NBX(KE>EG%(&'(

������


�����2�24"'��3'$��.413=2�".-2(#$1 3(.-�.%�3'$��.3(.-�3.��(2,(22�,423�!$�".-%(-$#�3.�3'$�

#72+(67+$"+0(7#('*"()79:3&,$'E((F%E(

[7?"1"+/( ,$( '*,0( 6&0"/( !"#"$%&$'0( *&1"( 971"%( '7( %,09,00( '*"( )79:3&,$'( 2$%"+( P23"(

HGA=]AS](7#('*"(K72'*()&+73,$&(P23"0(7#(),1,3(;+76"%2+"/(&00"+',$8('*"(63&,90(&+"(',9"Z=&++"%(=4(

ELECTRO
NICALLY FILED - 2021 Dec 02 12:17 PM

 - G
EO

RG
ETO

W
N - CO

M
M

O
N PLEAS - CASE#2020CP2200991

!"###'



!

&!
!

'*"($7$Z63&,9(0'&'2'"(&$%( '*"(&::3,6&=3"( ',9"( 3,9,'&',7$0(67$'&,$"%(?,'*,$( '*"(0'&'2'"E( (a*,3"(&(

P23"( HGA=]AS]( 97',7$0( &+"( $7+9&334( %"'"+9,$"%( =4( +"#"+"$6"( 073"34( '7( '*"( &33"8&',7$0( 7#( '*"(

)79:3&,$'/(?*"+"/( &0(*"+"/(�$%$-# -32�/1$,(2$� 3'$(1��.3(.-�4/.-� 3'$� 3(,$+(-$22�.%��+ (-3(%%2=�

#,3,$8(02,'/(,$('*"(,$'"+"0'(7#(W20',6"(&$%(W2%,6,&3("67$794/('*"()72+'(9&4(?,'**73%(&(%"'"+9,$&',7$(

2$',3( 026*( ',9"(&0(;3&,$',##0(*&1"(*&%(&( #233( &$%( #&,+(7::7+'2$,'4( '7(67$%26'(%,0671"+4(07(&0( '7(

"$&=3"('*"9('7(&%%+"00('*"(',9"3,$"00(7#(#,3,$8E((F$(026*(6&0"0/(;3&,$',##0(9&4(:+"0"$'("1,%"$6"(7+(

#&6'0(?*,6*('"$%('7(%,0:+71"('*"(8+72$%0(#7+('*"(-7',7$/("1"$(,#($7'(67$'&,$"%(,$('*"()79:3&,$'E((

K""("E8E/()7V"+(1E(M&',7$?,%"(-2'2&3(F$02+&$6"()7E/(GNT(KE)E(HXC/(HXBZHXS/(HTT(KE>EG%(HGG/(HGB(

AHOST]E((5%%,',7$&334/(&337?,$8(;3&,$',##0(&(#233(&$%(#&,+(7::7+'2$,'4('7(67$%26'(%,0671"+4(7$('*"(

,002"(7#(',9"3,$"00(:+71,%"0(;3&,$',##0(?,'*(&%%,',7$&3(',9"(,$(?*,6*('7(&9"$%('*",+(:3"&%,$80('7(

71"+679"($"?(,002"0(+&,0"%(,$('*"(-7',7$('7(!,09,00E((F%E((F$('*,0(6&0"/($7(&9"$%9"$'(?&0(#,3"%/(

&$%($7(&%%,',7$&3("1,%"$6"(7+(#&6'0(?"+"(:+"0"$'"%('7('*"()72+'(=4(;3&,$',##0('7(71"+679"('*"(,002"0(

7#(',9"3,$"00(+&,0"%(,$('*"(-7',7$('7(!,09,00E(((

Q7('*"(".'"$'('*"()72+'/(&#'"+('*"(,$,',&3(*"&+,$8(&$%(02=0"_2"$'(7+%"+(:"+9,'',$8(%,0671"+4(

7$('*"(,002"(7#('*"(".,0'"$6"(7#(3,&=,3,'4(,$02+&$6"(671"+&8"/(,0(67$0,%"+"%('7(*&1"(67$1"+'"%('*"(

-7',7$('7(!,09,00('7(7$"(#7+(0299&+4(W2%89"$'(7$('*"(,002"(7#(3,&=,3,'4(,$02+&$6"(671"+&8"/('*"(

)72+'(&::3,"0( '*"(&::3,6&=3"( 3"8&3(0'&$%&+%(#7+(97',7$0(0""V,$8(0299&+4( W2%89"$'E( (Summary 

judgment is appropriate when it is clear that there is no genuine issue of material fact and that the 

moving party is entitled to a judgment as a matter of law.  In ruling on a motion for summary 

judgment, the evidence and the inferences which can be drawn therefrom should be viewed in the 

light most favorable to the non-moving party.  George v. Fabri, 345 S.C. 440, 548 S.E.2d 868 

(2001).  At the summary judgment stage of litigation, the court does not weigh conflicting evidence 
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with respect to a disputed material fact.  
����	��������
�����
������$�� ��������, 345 S.C. 512, 

518, 548 S.E.2d 880, 883 (Ct. App. 2001).   

Once the party moving for summary judgment meets the initial burden of showing an 

absence of e ������
�!�������������������������$���
������������������
����������!��������������

allegations or denials contained in the pleading.  Bravis v. Dunbar, 316 S.C. 263, 265, 449 S.E.2d 

495, 496 (Ct. App. 1994).  Rather, the nonmoving party must set forth or point to specific facts 

showing that there is a genuine issue for trial.  Id.  Thus, the existence of a mere scintilla of 

� ������������������������������ �����
��!$��������������������������������� �������
������������

summary judgment.  Id.; Barr v. City of Rock Hill, 330 S.C. 640, 642, 500 S.E.2d 157, 158 (Ct. 

App. 1998); Pryor v. Northwest Apartments, Ltd., 321 S.C. 524, 526, 469 S.E.2d 630, 632 (Ct. 

App. 1996).  Likewise, it is not sufficient to create an inference which is not reasonable or an issue 

of fact that is not ����������"������������������������������������������������������������ �������

and attach to it great significance when patently the evidence is introduced solely in a vain attempt 

������
���
������������
�����
�����������������#��Priest v. Brown, 302 S.C. 405, 408-409, 396 S.E.2d 

638, 639-640 (Ct. App. 1990) (citing Main v. Corley, 281 S.C. 525, 316 S.E.2d 406 (1984)). 
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D . T H E T I M E L I M I T A T I O NS O F T H E N O N-C L A I M ST A T U T E A R E 
UN A F F E C T E D B Y T H E SO U T H C A R O L IN A SUPR E M E C O UR T O RD E RS 
R E L A T E D T O T H E R E L A X A T I O N A ND F O R G I V E N ESS O F PR O C E DUR A L 
D E A D L IN ES B E C A USE O F T H E C O V ID-19 PA ND E M I C .!

!
���������������������������������	�
�������$������������������������considered the Orders of 

the South Carolina Supreme Court related to extensions of time and forgiveness of procedural 

defaults during the COVID-19 pandemic.  Specifically, the Court reviewed IN RE: Operation of 

the Trial Courts During the Coronavirus Emergency, dated April 3, 2020, as Amended December 

16, 2020, Appellate Case No. 2020-000447.  While our Supreme Court expressed judicial concern 

for litigants affected by the pandemic, the Orders expressly reserve the issues sub judice to the 

legislative branch for consideration.  In relevant part, the Order provides the following:  

Statute of L imitations, Repose and Other Similar Statutes. This 
Court is aware this emergency has already affected the ability of 
litigants to commence legal actions and this adverse impact will 
most likely increase significantly as this pandemic progresses. The 
Judicial Branch has raised this concern to the leadership of the 
General Assembly as this issue relates to the statute of limitations, 
statutes of repose and similar statutes such as S.C. Code Ann. § 15-
36-100. While this Court has recognized the existence of judicial 
authority to toll a statute of limitations in other situations, it would 
be inappropriate for this Court to consider at this time what relief, if 
any, may be afforded to a litigant who is unable to file a civil action 
or take other actions under these statutory provisions due to this 
emergency. 
 

Id. at 9, Section (c)(12).   

 At this time, the legislature has not acted on the concerns expressed by the South Carolina 

Supreme Court, and therefore, the non-claim statute at issue here is unaffected.  Therefore, the 

Court finds dismissal is appropriate as a matter of law.  
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I V . C O N C L USI O N A ND O RD E R 

Based upon the foregoing, 

 It is hereby A DJUD G E D, O RD E R E D A ND D E C R E E D, the Motion to Dismiss filed by 

Defendants shall be G R A N T E D W I T H O U T PR EJUDI C E ; and 

It is hereby further A DJUD G E D, O RD E R E D A ND D E C R E E D, in the event liability 

insurance is found or more specific facts are established showing Defendant Catherine Marx, 

individually, is personally liable, Plaintiff may commence a new action for the same if commenced 

within the applicable statute of limitations.  

 A ND I T IS SO O RD E R E D . 

  
 
     __________________________________________ 
     THE HONORABLE H. STEVEN DEBERRY, IV 
     Presiding Circuit Court Judge 
     For the Fifteenth Judicial Circuit 
 
 
 
Dated: __________________________, 2021 
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Georgetown Common Pleas

Case Caption: Michael  Mares , plaintiff, et al VS Bradley Douglas Marx , defendant,
et al

Case Number: 2020CP2200991

Type: Order/Dismissal

H. Steven DeBerry, IV

Circuit Court Judge 2771
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STATE OF SOUTH CAROLINA  ) 
      )  IN THE COURT OF COMMON PLEAS 
COUNTY OF GEORGETOWN   ) 

) 
) 

Michael Mares and Emergency  ) 
Power, LLC,     ) 
      ) 
   Plaintiff,  ) 
      ) 
      )                  ORDER 
vs.      )             Case No.: 2020-CP-22-00991 
      )      
      ) 
Bradley Douglas Marx (deceased)  ) 
And Catherine Marx, Individually  ) 
and in her capacity as Personal  ) 
Representative of the Estate of   ) 
Bradley Douglas Marx,    )      
      ) 
      ) 
   Defendants.  ) 
      ) 
____________________________________) 
 

 The Plaintiff, Michael Mares and Emergency Power, LLC, requests the Court to 

reconsider the Order dated December 2, 2021 and filed in the Georgetown County Clerk 

�������
�	�������. 

 Having duly considered the motion of the Plaintiff, this Court has determined that 

its original ruling of December 2, 2021 is fully supported by law and evidence and is 

hereby ratified and reconfirmed.  The motion is therefore DENIED. 

AND IT IS SO ORDERED. 
 
      _____________________________ 
      H. Steven DeBerry IV 
Dated:_________________               Judge, Twelfth Judicial Circuit 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 
COUNTY OF GEORGETOWN 

) 
) 

 
FIFTEENTH JUDICIAL CIRCUIT   

  
Michael Mares and Emergency Power, 
LLC, 

Plaintiffs, 
 

) 
) 
) 
) 
) 

      
 
     Case No.:  2020-CP-22- _________ 
 

               vs. ) 
 ) 
Bradley Douglas Marx (deceased) and 
Catherine Marx, individually and in 
her capacity as Personal 
Representative of the Estate of Bradley 
Douglas Marx,  
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 

 ) 

        
           SUMMONS 

 
 

 
TO THE DEFENDANTS ABOVE-NAMED: 

YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, 

a copy of which is herewith served upon you, and to serve a copy of your Answer to 

this Complaint upon the subscriber, at the address shown below, within thirty (30) days 

after service hereof, exclusive of the day of such service, and if you fail to answer the 

Petition, judgment by default will be rendered against you for the relief demanded in 

the Complaint. 

 
s/Reese R. Boyd, III    
Reese R. Boyd, III, Esq. (SC Bar #: 007151) 

      Davis & Boyd LLC 
      Post Office Box 70517  

Myrtle Beach, SC  29572 
      (843) 839-9800 
      (843) 839-9801 (fax) 
      reese@davisboydlaw.com 
 
Dated:   December 7, 2020        
   Myrtle Beach, South Carolina 
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STATE OF SOUTH CAROLINA )      IN THE COURT OF COMMON PLEAS  
 )      FIFTEENTH JUDICIAL CIRCUIT 
COUNTY OF GEORGETOWN ) 
  
Michael Mares and Emergency 
Power, LLC, 

) 
) 

 
Plaintiff, 

) 
) 

     DOCKET NO.:  2020-CP-22-_____ 
 
      
 

 ) 
               vs. ) 
 ) 
Bradley Douglas Marx (deceased) 
and Catherine Marx, individually 
and in her capacity as Personal 
Representative of the Estate of 
Bradley Douglas Marx, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 

COMPLAINT 
 

 
 

 )  
 
TO THE DEFENDANT above named: 
 
 COMES NOW the Plaintiffs, Michael Mares and Emergency Power, LLC 

(“Plaintiffs”), by and through their undersigned counsel, who would respectfully show 

unto the Court as follows:  

Parties and Jurisdiction: 

1. Plaintiff Michael Mares (hereinafter “Plaintiff” or “Mares”) is a resident 

of Garden City, Michigan. 

2. Plaintiff Emergency Power, LLC (hereinafter “the Company” or 

“Emergency Power”) is a limited liability company organized and existing under the 

laws of the State of Michigan. 
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3. Defendant Bradley Douglas Marx (hereinafter “Decedent”) was, upon 

information and belief, a resident of Murrells Inlet, South Carolina and died on 

November 24, 2019. 

4. Defendant Catherine Marx (hereinafter “Marx”) is, upon information and 

belief, a resident of Murrells Inlet, South Carolina and was appointed Personal 

Representative of the Estate of Bradley Douglas Marx, by the Georgetown County 

Probate Court on April 8, 2020. 

Factual Background: 

 5. Plaintiff and Bradley Douglas Marx met in 1993 and on September 16, 

1996 Plaintiff and Decedent formed Emergency Power, LLC with the Michigan 

Secretary of State, with each of the partners holding a 50% ownership interest in the 

LLC. 

 6. On March 22, 2018 Decedent purchased a home in Murrells Inlet, South 

Carolina with his wife, Catherine Marx as joint tenants with right of survivorship. 

 7. On November 24, 2019 Bradley Douglas Marx died. 

8. On or about May of 2020 Plaintiff discovered that Decedent had been 

embezzling from the company from at least April 16, 2013 until the time of his death. 

 9. Decedent used his corporate American Express credit card to make 

personal purchases including, but not limited to, his personal auto insurance.  Decedent 

transferred funds from the business to his personal account and withdrew company 

funds to purchase a private vehicle that was not used for business. 
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 10. Upon information and belief, the Decedent deprived the company of no 

less than $200,000.00 over time, through personal account transfers, and bonuses paid 

solely to himself without approval from the company. 

11. Upon information and belief, Decedent transferred substantial assets of 

the company to his personal bank account. 

12. Plaintiff is gravely concerned that these improper transfers by the 

Decedent have harmed Emergency Power, LLC, a company which Plaintiff Mares has 

devoted over twenty years of his life into building into a successful venture. 

13. Plaintiff is, upon information and belief, informed and concerned that 

Decedent transferred large sums of corporate receipts and funds to Marx and other 

family members, thereby unjustly enriching Marx and other members of Decedent’s 

family, at the expense of Plaintiffs. 

 
FOR A FIRST CAUSE OF ACTION 

Conversion 
 

14. Plaintiff realleges and reiterates each and every allegation contained in 

Paragraphs 1 through 13, herein above, as if the same were fully set forth here verbatim. 

15. Upon information and belief, the Defendant Decedent, either acting 

individually, or acting in concert and conspiracy with Defendant Catherine Marx, 

converted and/or misappropriated substantial amounts of cash directly from the bank 

accounts of Emergency Power, LLC, and has written checks to credit card companies 

and other third parties without legitimate corporate purpose, and used the funds of the 

company for his personal benefit, and for the personal benefits of his family members 
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and personal friends,  and otherwise converted funds and assets in the accounts of 

Emergency Power, LLC to his own personal use and benefit.  Emergency Power, LLC 

did not benefit from this use of company funds and has not been repaid by Defendant. 

16. As a result of the Defendant’s multiple acts of conversion of the assets of 

Emergency Power, LLC, the Plaintiff, and other interested parties, have been harmed, 

and are entitled to judgment from this Court for their damages in connection with such 

acts of conversion. 

FOR A SECOND CAUSE OF ACTION 
Unjust Enrichment 

 
17. Plaintiff realleges and reiterates each and every allegation contained in 

Paragraphs 1 through 16, herein above, as if the same were fully set forth here verbatim. 

18. At all times relevant to this litigation, Defendants owed a legal duty to 

Plaintiffs to not unfairly or unduly take advantage of Plaintiffs or commit wrongful acts 

in order to unjustly enrich themselves at the expense of Plaintiffs or at the expense of 

Plaintiffs’ property or financial interests. 

19. During the period from approximately April 6, 2013 through, Defendants 

unjustly enriched themselves by wrongfully converting, taking, utilizing or managing 

the property and financial interests of Plaintiffs. 

20.  Such acts and omissions leading to the Defendants’ unjust enrichment 

were the actual and proximate cause of harm to Plaintiffs. 

21. Accordingly, Defendants are liable in damages to Plaintiffs in excess of 

$200,000.00, the exact amount to be proven at trial, arising out of Defendants’ unjust 

enrichment. 
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FOR A THIRD CAUSE OF ACTION 
Constructive Trust 

 
22. Plaintiff realleges and reiterates each and every allegation contained in 

Paragraphs 1 through 21, herein above, as if the same were fully set forth here verbatim. 

23. Decedent was a fiduciary of the Company as a 50% partner who had 

access to Company funds and Decedent utilized company funds, that did not equitably 

belong to him, to pay for property that Decedent had title to, but from which Plaintiffs 

derived no benefit.  

24. As has been held by our courts, a constructive trust may be enforced in 

cases such as this where “a party obtains a benefit which does not equitably belong to 

him and which he cannot in good conscience retain or withhold from another who is 

beneficially entitled to it as where money has been paid by accident, mistake of fact, or 

fraud, or has been acquired through a breach of trust or the violation of a fiduciary 

duty.”  Straight v. Goss, 383 S.C. 180, 210, 678 S.E.2d 443, 459 (Ct. App. S.C. 2009) 

(internal quotations omitted). 

 25. Due the Decedent’s wrongful acts in converting or otherwise diverting 

these funds from the Plaintiffs, Plaintiffs are informed and believe that they are entitled 

to have a constructive trust imposed over all such assets so converted or otherwise 

wrongfully diverted by the Decedent, to Marx or otherwise, to the extent that such 

assets can be traced or identified. 

WHEREFORE, having set forth his claims and allegations in this matter, Plaintiff 

prays that this Court consider these matters and the issues raised herein, and render its 

Order: 
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A. Granting the Plaintiff all relief sought in this Complaint, including 

B. Requiring Defendants to return, as appropriate, any misappropriated 

assets, or their value, to the Plaintiffs; and 

C. Directing that Defendants, as the Court may find appropriate, be held 

responsible for Plaintiffs’ costs and expenses related to this action; and 

D. For such other and further relief as this Court deems just and proper. 

 

Respectfully submitted, 
 
 

 
s/ Reese R. Boyd, III   
Reese R. Boyd, III, Esq. (SC Bar #: 007151) 

      Kelly M. Turek, Esq. 
Davis & Boyd LLC 

      Post Office Box 70517  
Myrtle Beach, SC  29572 

      (843) 839-9800 
      (843) 839-9801 (fax) 
      reese@davisboydlaw.com 

 
Attorney for the Plaintiffs 
 
 
 

Dated:   December 7, 2020 
   Myrtle Beach, South Carolina 
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STATE OF SOUTH CAROLINA )      IN THE COURT OF COMMON PLEAS  
 )      FIFTEENTH JUDICIAL CIRCUIT 
COUNTY OF GEORGETOWN ) 
  
Michael Mares and Emergency 
Power, LLC, 

) 
) 

 
Plaintiffs, 

) 
) 

     DOCKET NO.:  2020-CP-22-00991 
 
      
 

 ) 
               vs. ) 
 ) 
Bradley Douglas Marx (deceased) 
and Catherine Marx, individually 
and in her capacity as Personal 
Representative of the Estate of 
Bradley Douglas Marx, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 

PLAINTIFF’S MEMORANUM  
IN OPPOSITION TO  

DEFENDANT’S MOTION TO DISMISS 
 

 
 

 )  
 
TO THE DEFENDANTS above named: 
 

Defendant Catherine Marx, as personal representative of the Estate of Bradley 

Marx, and in her individual capacity, has moved to dismiss this action on the grounds 

that Plaintiffs were outside the statute of limitations in their claims for Conversion, 

Unjust Enrichment, and Constructive Trust.  Plaintiffs oppose Defendants’ motion to 

dismiss for the following reasons:  

(1) Plaintiffs filed a Complaint within the statute of limitations pursuant to 

South Carolina Code § 15-3-530, as the deadline for filing these actions is 

within three years of discovery of the alleged complaints. 

(2) Plaintiffs filed a Claim within the time period allowed by the South 

Carolina Probate Code § 62-3-803. 
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(3) Exigencies of the COVID-19 pandemic and other mitigating concerns 

would make it inequitable to dismiss the Plaintiffs’ Complaint; and 

(3) This Court has Jurisdiction over matters stated in the Complaint. 

 
Standard of Granting a Motion to Dismiss: 

 
 It is well settled law that, in evaluating a motion to dismiss based on Rule 12(b) 

of the South Carolina Rules of Civil Procedure, the Court must view the facts alleged in 

the pleadings and any reasonable inferences to be drawn therefrom in the light most 

favorable to the party seeking relief; if those facts and inferences would entitle that 

party to relief on any theory, then a dismissal for failure to state a claim is improper.  

Benedict College v. National Credit Systems, Inc., 400 S.C. 538, 735 S.E.2d 518 (S.C. App. 

2012).  If the facts alleged in the pleadings and the inferences deductible therefrom 

would entitle the party seeking relief to any relief, then dismissal for failure to state a 

claim is improper.  Freemantle v. Preston, 398 S.C. 186, 728 S.E.2d 40 (S.C. 2012). 

Argument 
 

Defendants’ Motion to Dismiss distorts the applicable legal standard.  In order to 

defeat Defendants’ Motion to Dismiss, Plaintiffs need only show that they have alleged 

facts that will support claims under which this Court could grant relief.  Plaintiffs have 

met this burden, and the allegations contained therein, along with the inferences that 

may be drawn therefrom, when considered in a light most favorable to Plaintiffs, clearly 

support multiple grounds on which this Court could grant relief to the Plaintiffs. 

The Defendants’ Motion to Dismiss is premised on their claim that, under Rule 

12(b), Plaintiffs have been barred pursuant to S.C. Code §62-3-803, because Plaintiffs are 
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allegedly outside of the statute of limitations.  There are, however, genuine issues of 

material fact as to various aspects of the Plaintiffs’ claims herein, which are not, or in 

some cases, arguably should not, be barred by any applicable statute of limitations. 

Plaintiffs admit that the statute of limitations may have closed as to some of the 

Defendants, particularly the estate, but it has not closed as to the personal 

representative of the estate, or as to Catherine Marx in her individual capacity.  

Defendants fail to accurately define the statute of limitations for the remainder of the 

Complaint.  In South Carolina, the statute of limitations is governed by the "discovery 

rule," and does not begin to run until discovery of “such facts as would have led to the 

knowledge thereof, if pursued with reasonable diligence.”  Burgess v. American Cancer 

Society, 300 S.C. 182, 185, 386 S.E.2d 798 (Ct. App. S.C. 1989)(internal citations omitted).  

Here, the Plaintiffs became aware of the Defendants’ Conversion, Unjust Enrichment, 

and Constructive Trust approximately 6 months after the death of Bradley Marx, whose 

death occurred on November 24, 2019.  

Even if Plaintiffs’ claims are disallowed as to one Defendant (particularly, the 

Estate) pursuant to the Probate Code, Plaintiffs’ claims are permitted against the 

remaining Defendants pursuant to the applicable statute of limitations, referenced 

above.   

The Complaint properly alleges a cause of action for Conversion.  The Plaintiffs’ 

Complaint states that Bradley Marx, the decedent, had been embezzling from the 

Plaintiffs for a number of years.  Catherine Marx, individually, has been a co-

conspirator in her individual capacity for the same embezzlement, and should not be 
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shielded for these actions by a misplaced reliance on a single provision of the Probate 

Code, which does not bar the Plaintiffs’ claims herein.    

As discovery is very likely to reveal, the Company paid for specific housing 

expenses for Catherine Marx, which is why Plaintiffs are entitled to a constructive trust 

against the house (and any other property) that the Company paid expenses for, which 

were not authorized, and directly benefited Defendant Catherine Marx.   

Finally, even if Catherine Marx is able to convince this Court that she did not 

knowingly participate in any of these events, the facts show that Catherine Marx was 

unjustly enriched by the embezzlement of company funds, and such unjust enrichment 

should not be sanctioned by this Court.  Moreover, Plaintiffs’ claim for unjust 

enrichment in this regard is not barred by any applicable statute of limitations. 

Since the initial filing of Plaintiffs’ Complaint, additional facts have come to light 

that will establish that Catherine Marx directly engaged and participated in the 

activities giving rise to each of the alleged causes of action, either in her individual 

capacity, as Personal Representative, and/or as a co-conspirator.  As such, the claims 

asserted against her in this Action are not barred by § 62-3-803 of the S.C. Probate Code.  

For this reason, Defendants’ Motion to Dismiss should be denied. 

Plaintiff filed a Claim within the time period allowed by the South Carolina 

Probate Code § 62-3-803 against the Estate of Bradley Marx to recoup the embezzled 

amounts.  The Personal Representative denied the claim due to this Court’s lack of 

jurisdiction.  Plaintiffs concede that they did not commence this action within 30 days of 

the Personal Representative’s mailing of her Notice of Disallowance.  However, 
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Plaintiffs note that the attorney on this file was out on maternity leave during the month 

of October and November, 2020, and the offices of Plaintiffs’ counsel have experienced 

various staff members who have experienced COVID-related absences from work 

which have hampered operations and adherence to normal office procedures.  Plaintiffs 

note that in December 2020, the Supreme Court of South Carolina updated its 

Administrative Order regarding the “Operation of the Trial Courts during the 

Coronavirus Emergency,” which Order earlier provided for the certain “Extensions of 

Time” and certain “Forgiveness of Procedural Defaults.”  See Administrative Order 

dated Dec. 16, 2020 (Amended Order), “Operation of the Trial Courts During the 

Coronavirus Emergency”, at p. 5.  Plaintiffs do not suggest that the Order provides 

them specific relief for the circumstances before the Court here, but do suggest that 

these circumstances suggest that party litigants should be afforded some latitude when 

defenses related to the time-barring of claims are raised.  Under these circumstances it 

would be unjust and improper to bar the Plaintiffs claims on the grounds asserted in the 

Defendants’ Motion to Dismiss. 

Conclusion 

This Court has proper jurisdiction over all of the alleged matters raised in the 

Plaintiffs’ Complaint, and Defendants’ Motion to Dismiss should be denied based on 

the foregoing.  Plaintiffs request that this Court deny the Defendants’ Motion to 

Dismiss, and further requests leave to amend the Complaint to allege additional items 

related to Defendant’s actions that have been discovered since the filing of their initial 

Complaint, and for such other and further relief as this Court may deem appropriate.   
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Respectfully submitted, 
 
 
s/ Reese R. Boyd, III 
       
Reese R. Boyd, III, Esq. (SC Bar #: 007151) 
Kelly M. Turek (SC Bar #: 102455) 

      Davis & Boyd LLC 
      Post Office Box 70517  

Myrtle Beach, SC  29572 
      (843) 839-9800 
      (843) 839-9801 (fax) 
      reese@davisboydlaw.com  

 
Attorneys for the Plaintiffs 
 

 
Dated:   February 2, 2021 
   Myrtle Beach, South Carolina 
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COMES NOW Defendant Catherine Marx, as Personal Representative of the Estate of 

Bradley Douglas Marx (incorrectly identified as “Bradley Douglas Marx (deceased)” and 

Catherine Marx, individually, by and through her undersigned counsel, and hereby submits this 

supplemental filing based upon the Court’s request at the conclusion of the February 4, 2021 

hearing on the Motion to Dismiss the Complaint pursuant to Rule 12 of the South Carolina Rules 

of Civil Procedure, as well as relevant statutory and case law.   

Defendants incorporate herein by reference their original Motion to Dismiss and the 

arguments made by counsel during the hearing in further support of this Court’s dismissal of 

Plaintiffs’ Complaint. 

LEGAL STANDARD 

A.! Rule 12(b)(6), SCRCP 

A trial court may properly grant a motion to dismiss for failure to state facts sufficient to 

constitute a cause of action when facts alleged in the complaint, along with all reasonable 

inferences deducible therefrom, do not entitle the plaintiff to recovery on any theory of the case.  
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Plyler v. Burns, 373 S.C. 637, 647 S.E.2d 188 (2007) (citing Stiles v. Onorato, 318 S.C. 297, 300, 

457 S.E.2d 601, 602 (1995)).  “The question is whether, in the light most favorable to the plaintiff, 

and with every doubt resolved in his behalf, the complaint states any valid claim for relief.”  Gentry 

v. Yonce, 337 S.C. 1, 5, 522 S.E.2d 137, 139 (1999).   

When an action is barred by the expiration of the applicable statute of limitations, a 

defendant may move pursuant to Rule 12(b)(6) for dismissal of an action.  Spell v. S.C. Dept. of 

Hwys. & Pub. Trans., 292 S.C. 228, 355 S.E.2d 860 (1987).  When deciding a motion to dismiss 

pursuant to Rule 12(b)(6), SCRCP, the Court should consider only the allegations set forth on the 

face of the complaint.  Stiles, at 300, 457 S.E.2d at 602 (1995).  As such, this Court’s consideration 

of the Motion to Dismiss must be confined to the four corners of the Complaint.  Id. 

B.! Statute of Limitations and Non-Claim Statute (S.C. Code Ann. ! 62-3-803) 

Our courts have repeatedly held that “statutes of limitations are not simply technicalities, 

but are fundamental to a well-ordered judicial system.”  Pelzer v. State, 378 S.C. 516, 520, 662 

S.E.2d 618, 620 (Ct. App. 2008) (citing Moates v. Bobb, 322 S.C. 172, 176, 470 S.E.2d 402, 404 

(Ct. App. 1996)).  Recognizing the significance of such statutes, the Court held: 

Statutes of limitations embody important public policy 
considerations in that they stimulate activity, punish negligence, and 
promote repose by giving security and stability to human affairs.  
One purpose of a statute of limitations is to relieve the courts of the 
burden of trying stale claims when a plaintiff has slept on his rights. 
Another purpose of a statute of limitations is to protect potential 
defendants from protracted fear of litigation.  
 

Id.  (holding the statute of limitations barred a !"#$%&$PCR petition filed two days after the statute 

of limitations expired even though it was mailed prior to the expiration of the statute).   

The statute at issue here (S.C. Code Ann. ! 62-3-803) is a nonclaim statute, which differs 

from a traditional statute of limitations as our Court of Appeals explained: 
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A nonclaim statute . . . grants  to every person having a claim of any 
kind or character against a decedent's estate, the right to file the same 
in the court having jurisdiction thereof and have the same 
adjudicated, provided such claim is filed within the time specified 
in the statute. Unless such claim is filed within the time so allowed 
by the statute, it is forever barred. The time element is a built-in 
condition of the said statute and is of the essence of the right of 
action. Unless the claim is filed within the prescribed time set out in 
the statute, no enforceable right of action is created. 
 
While such statutes limit the time in which a claim may be filed or 
an action brought, they have nothing in common with and are not to 
be confused with general statutes of limitation. The former creates a 
right of action if commenced within the time prescribed by the 
statute, whereas the latter creates a defense to an action brought after 
the expiration of the time allowed by law for the bringing of such an 
action. 
 

Phillips v. Quick, 399 S.C. 226, 229-231, 731 S.E.2d 327, 329 (Ct. App. 2012) (quoting Estate of 

Decker v. Farm Credit Servs. of Mid-Am., ACA, 684 N.E.2d 1137, 1138-39 (Ind. 1997)). 

Further, “[w]hile equitable principles may extend the time  for commencing an action 

under statutes of limitation, nonclaim statutes impose a condition precedent to the enforcement of 

a right of action and are not subject to equitable exceptions."  Id. (quoting Estate of Decker, 684 

N.E.2d at 1139); see also, 51 Am. Jur. 2d Limitation of Actions § 3 (2011) ("The time element is a 

built-in condition of a nonclaim statute and is of the essence of the right of action, and unless the 

claim is filed within the prescribed time set out in the statute, no enforceable right of action is 

created.").  As such, when evaluating the timeliness of Plaintiffs’ Complaint, the discovery rule is 

inapplicable, and our appellate courts have held that applying the discovery rule is reversible error.  

Phillips, 399 S.C. at 231-232, 731 S.E.2d at 329-330. 
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ARGUMENT 

THE LIABILITY INSURANCE LIMITS COVERAGE EXCEPTION TO THE GENERAL 
STATUTE OF LIMITATIONS OF THE NONCLAIM STATUTE IS NOT SUPPORTED 
BY THE ALLEGATIONS CONTAINED IN THE COMPLAINT. 

 
Plaintiffs rely on the following provision of the nonclaim statute contained in the Probate 

Code in support of their contention that the general one year statute of limitations should not apply 

to the claims contained in their Complaint: 

Nothing is this statute shall be construed as placing a limitation on 
a time for: ... to the limits of the insurance protection only, 
commencing a proceeding to establish liability of the decedent or 
the personal representative for which he is protected by liability 
insurance. 

 
S.C. Code Ann. § 62-3-803(d)(2) (hereinafter the “liability insurance limits coverage exception”). 

South Carolina case law related to the liability insurance limits coverage exception is 

reserved primarily to cases involving automobile and malpractice insurance.  See e.g., Ex Parte 

Estate of Evans, 299 S.C. 366, 384 S.E.2d 748 (1989) (permitting the plaintiff to reopen the estate 

of a deceased doctor after one year to assert a medical malpractice claim against the decedent and 

his malpractice insurance carrier).  Counsel was unable to locate any legal authority to support the 

application of the liability insurance limits coverage exception in cases involving alleged 

intentional, ultra vires misconduct on the part of a member of a limited liability company.  The 

reported cases demonstrate that the liability insurance limits coverage exception to the general 

statute of limitations applies in cases where the Complaint itself reveals the potential for liability 

insurance coverage.  The Complaint in this case contains no such allegations.   

For example, there is no allegation in Plaintiffs’ Complaint to support a finding: (1) that 

there is a policy of insurance; (2) that the Decedent was insured under any policy of insurance; (3) 

that there is any provision in any policy of insurance that would afford liability coverage for the 
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conduct alleged in the Complaint; or (4) the limits of the insurance protection.  Plaintiff Mares 

alleges that he and the Decedent were the sole members of Emergency Power, LLC.  While it is 

unlikely that a two-person entity would carry Director’s and Officer’s liability insurance to cover 

the acts of the two individuals in the company (as suggested as a “possibility” during the hearing), 

that is a fact that Plaintiffs Mares and Energy Power, LLC would certainly have had knowledge of 

at the time of their pleading.  The absence of such an allegation leads to the reasonable inference 

that no such liability policy exists.  Regardless of whether the company carried insurance or not, 

the Court is confined to the allegations on the face of the Complaint, which fails to set forth any 

facts supporting the application of a statute of limitations other than the one year statute contained 

in the Probate Code, S.C. Code Ann. ! 62-3-803(a)(1). 

Even assuming a liability policy exists (despite the fact that it was not pled, it is not 

contained in the allegations of the Complaint, and is, therefore, inappropriate for consideration in 

the context of a motion to dismiss), nothing in Plaintiffs’ Complaint sets forth conduct or actions 

that would be potentially covered by liability insurance.  Plaintiffs allege that the actions and 

conduct of the Decedent were taken in his individual capacity and not as an officer or director of 

Emergency Power, LLC.  It is the nature of Decedent’s alleged ultra vires actions and conduct that 

forms the basis of Plaintiffs’ Complaint.  Repeatedly, Plaintiffs allege that the Decedent acted 

intentionally and deliberately in converting company funds and assets for his personal use.   

Despite an exhaustive search, no case law could be found in which intentional torts were 

held to be covered by a Director’s and Officer’s insurance policy when the allegations related to 

ultra vires actions of a defendant in his or her individual capacity.  To the contrary, the 

overwhelming case law supports the proposition that intentional torts are not typically covered by 

insurance.  See Prior v. S.C. Medical Malpractice Liab. Ins. Joint Underwriting Ass’n, 305 S.C. 
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247, 407 S.E. 2d 655 (Ct. App. 1991); Snakenberg v. Hartford Casualty Ins. Co., 299 S.C. 164, 

383 S.E.2d 2 (Ct. App. 1989). 

Moreover, there are no allegations in the Complaint that Catherine Marx was an officer or 

director of Emergency Power, LLC or that she had any access whatsoever to company funds, 

records or accounts.  As such, it would be a virtual impossibility that any liability insurance policy 

for the company or otherwise would provide coverage for Catherine Marx for the conduct alleged 

in the Complaint (again, the existence of a liability policy was not pled and is not contained in the 

allegations of the Complaint).  Plaintiffs have alleged causes of action for Conversion, Unjust 

Enrichment and Constructive Trust, and no legal authority could be located to support a finding 

that these types of intentional and equitable claims would ever be subject to insurance protection.  

Finally, the liability insurance limits coverage exception applies to “the limits of the insurance 

protection only.”  S.C. Code Ann. ! 62-3-803(d)(2).  There is no allegation contained in the 

Complaint as to what the limits of any liability policy are, and Plaintiffs’ demand for relief is not 

confined to the limits of any available coverage.   Therefore, there is no basis for the application 

of the liability insurance limits coverage exception to the general one year statute of limitations 

contained in S.C. Code Ann. !"62-3-803(a)(1).   

During the hearing on the Motion to Dismiss, counsel for Plaintiffs conceded that the action 

was not commenced in compliance with the procedures set forth in the Probate Code or within one 

year after the Decedent’s date of death.  Since the applicable statute is a nonclaim statute, there is 

no equitable or other relief available to Plaintiffs in this matter based upon the failure to file timely 

and to follow the procedures clearly outlined in the Probate Code.  See Beach First Nat’l Bank v. 

Gurnham (In Re Estate of Gurnham), 407 S.C. 194, 754 S.E.2d 875 (2014) (holding that unless 

S.C. Code Ann. ! 62-3-803 is complied with, the claim is barred); Anderson Area Med. Ctr. v. 
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Tollison (In Re Estate of  Tollison), 320 S.C. 132, 135, 463 S.E. 2d 611, 613 (Ct. App. 1995) 

(same); A. McCoy's, Inc. v. Garner, 281 S.C. 378, 380, 315 S.E.2d 812, 813 (Ct. App. 1984) 

(holding that [S.C. Code Ann. ! 62-3-803] was a nonclaim statute which bars all claims which are 

not timely filed); Moultis v. Degen, 279 S.C. 1, 301 S.E.2d 554 (1983) (holding that [S.C. Code 

Ann. ! 62-3-803] bars all untimely claims including actions against assets distributed to the 

beneficiaries of the estate).  To date, Plaintiffs have failed to make any filing in the Probate Court 

in response to the Disallowance of Claim filed by Defendant.  As such, Plaintiffs’ claims are barred 

by the unambiguous provisions of the Probate Code.  

In summary, Plaintiffs have failed to meet the statutory filing requirements to survive the 

present Motion to Dismiss.  Plaintiffs’ attempted reliance on S.C. Code Ann. § 62-3-803(d)(2) is 

misplaced as there are no allegations contained in the Complaint to support a finding that there is 

a policy of insurance providing liability protection to the Decedent, the Estate, or Catherine Marx 

individually, and Plaintiffs have failed to allege the limits of any such policy or limited their 

demand for relief to such limits.  Therefore, the general one year statute applies to Plaintiffs’ 

claims, and they are barred as a matter of law based upon the expiration of the applicable statute 

of limitations and for failure to comply with the procedures set forth in the Probate Code regarding 

the presentation of claims.  

CONCLUSION 

For the reasons set forth above, as well as those in the original Motion to Dismiss and the 

arguments of counsel made during the hearing, Plaintiffs have failed to state a cause of action 

against Defendant Catherine Marx, as Personal Representative of the Estate of Bradley Douglas 

Marx (incorrectly identified as “Bradley Douglas Marx (deceased)”) and individually.  The 

applicable statute of limitations has expired, this Court lacks jurisdiction, and Plaintiffs’ claims 
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are barred by the South Carolina Probate Code and relevant case law.  Plaintiffs have failed to 

allege facts sufficient to trigger the application of the liability insurance limits coverage exception 

to the general one year statute of limitations, and therefore, S.C. Code Ann. §62-3-803(d)(2) is 

inapplicable.  As such, Defendant requests that the Complaint be dismissed with prejudice, that 

Plaintiffs be charged with attorneys’ fees and costs pursuant to S.C. Code Ann. !"62-1-111, and 

for such other and further relief as the Court should deem appropriate.  

Respectfully submitted, 

TURNER PADGET GRAHAM & LANEY P.A. 
 
By: /s/ Audra M. Byrd  

Audra M. Byrd, Esquire (S.C. Bar #76719) 
E-Mail:  abyrd@turnerpadget.com 
Melody J. E. Breeden, Esquire (S.C. Bar #69406) 
E-Mail: mbreeden@turnerpadget.com  
2411 North Oak Street, Suite 301 (29577) 
Post Office Box 2116 
Myrtle Beach, South Carolina 29578 
Telephone: (843) 213-5500 
Facsimile:  (843) 213-5555 
ATTORNEYS FOR DEFENDANT CATHERINE 
MARX, AS PERSONAL REPRESENTATIVE OF 
THE ESTATE OF BRADLEY DOUGLAS MARX 
(INCORRECTLY IDENTIFIED AS “BRADLEY 
DOUGLAS MARX (DECEASED)”) AND 
CATHERINE MARX, INDIVIDUALLY 

 
February 8, 2021 
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STATE OF SOUTH CAROLINA )      IN THE COURT OF COMMON PLEAS  
 )      FIFTEENTH JUDICIAL CIRCUIT 
COUNTY OF GEORGETOWN ) 
  
Michael Mares and Emergency 
Power, LLC, 

) 
) 

 
Plaintiffs, 

) 
) 

     DOCKET NO.:  2020-CP-22-00991 
 
      
 

 ) 
               vs. ) 
 ) 
Bradley Douglas Marx (deceased) 
and Catherine Marx, individually 
and in her capacity as Personal 
Representative of the Estate of 
Bradley Douglas Marx, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 

PLAINTIFFS’ 
SUPPLEMENTAL MEMORANUM 

IN OPPOSITION TO  
DEFENDANTS’ 

MOTION TO DISMISS 
 

 
 

 )  
 
TO THE DEFENDANTS above named: 
 

COME NOW the Plaintiffs, Michael Mares and Emergency Power LLC, who 

present this Supplemental Memorandum in Opposition to Defendants’ Motion to 

Dismiss (the “Motion”), filed with the Court on January 11, 2021. 

Jurisdiction: 
 

 Defendants claim that this Court lacks jurisdiction, because the probate court has 

exclusive jurisdiction over the claims herein, is something of a “circular” argument, as 

Plaintiffs noted at the Motion hearing.  First, some of Plaintiffs’ claims, and specifically, 

the individual claims of conversion and constructive trust against Catherine Marx, are 

claims which the probate court clearly lacks jurisdiction to hear, so a filing by the 

Plaintiffs in the probate court would have been futile in this matter.  Second, the 

Probate Code clearly permits filings in circuit court, and Defendants conceded at the 
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Motion hearing that this Court has subject matter jurisdiction in this case.  Moreover, 

the S.C. Probate Code specifically contemplates the concurrent jurisdiction of the 

probate courts and circuit courts in matters such as this case, which is specifically 

recognized at Section 62-3-804(3) of the Probate Code, which provides that: 

In lieu of the procedure provided in subsections (1) and (2) 
[related to bringing an action in the probate court], and 
subject to subsection (6) [no proceeding may be commenced 
in any venue until a PR has been appointed], a claimant may 
commence a legal proceeding against the personal 
representative, by the filing of a summons and petition for 
allowance of claim or complaint in any court where the 
personal representative may be subjected to jurisdiction….  
  

 S.C. Code § 62-3-804(3) (Thompson, 2020 Supp.)(emphasis added).  Thus, while 

Plaintiffs “could” have brought their claims in the probate court, such filing would have 

been futile because the claims go well beyond what the probate court may hear, and the 

matter would have necessarily been removed to the circuit court.  The Probate Code 

does not require litigants to engage in this type of procedural “hoop-jumping,” 

however, as Section 62-3-804 makes clear.  Thus, Plaintiffs submit, and renew our 

contention, that the claims raised herein are properly brought in the circuit court, and 

that this Court has jurisdiction over this matter, and this matter should proceed in the 

Circuit Court. 

Argument: 

As to Defendants’ argument that Plaintiffs’ claims against the Estate are time 

barred, at the hearing Plaintiffs noted an exception to the one-year statute of limitations 

for such claims: 
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Nothing in this section shall be construed as placing a limitation 
on the time for: . . . (2) to the limits of the insurance protection 
only, commencing a proceeding to establish liability of the 
decedent or the personal representative for which he is 
protected by liability insurance[.] 

S.C. Code Ann. § 62-3-803(d)(2) (Thompson, 2020 Supp.)(emphasis added).  The 

Plaintiffs also note that, in the “Reporter’s Comment” section for S.C. Code Section 62-3-

803, states as follows: 

The limitations of Section 62-3-803 do not apply to proceedings 
to enforce mortgages, pledges, or other liens upon property of 
the estate, or proceedings to establish liability of the decedent 
or the personal representative for which there is liability 
insurance.   

S.C. Code Ann. § 62-3-803, at Reporter’s Comment (Thompson, S.C. Probate Law 

Annotated, 2020 Supp., at p. 423)(emphasis added).  Plaintiffs further note that our State 

Supreme Court has recognized that “Section 62-3-803(c)(2) allows liability claims 

against an estate otherwise disallowed by the nonclaim sections of the statute to the 

extent the decedent was protected by liability insurance.”  Ex parte Estate of Evans, in 

re: Fleming v. Lynch, 384 S.E.2d 748, 299 S.C. 366 (S.C. 1989).  To the extent that the 

decedent, Bradley Marx, may have had liability insurance, which discovery will reveal, 

the claims against the Estate herein are not time barred.  Because the claims against the 

decedent, Bradley Marx, and the Personal Representative, involve claims of alleged 

malfeasance, fraud, and the wrongful conversion of corporate assets of the Plaintiff 

Emergency Power LLC, to their personal use and benefit, it is certainly possible that 

such claims may be covered under one or more insurance policies that may have been 

purchased by, or issued to, one or more of the parties involved here.  For these reasons, 
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the Plaintiffs contend that their claims herein are not time-barred, and that this matter 

should proceed. 

Conclusion 

Based on the foregoing, the prior memorandum submitted by the Plaintiffs in 

this matter, and based upon the arguments made by counsel at the Motion hearing, this 

Court has proper jurisdiction over the allegations contained in the Plaintiffs’ Complaint, 

and the Plaintiffs claims are not time-barred.  As such, Defendants’ Motion to Dismiss 

should be denied.   

Plaintiffs hereby respectfully request that Defendants’ Motion to Dismiss be 

denied, and further request any other and further relief as this Court may deem 

appropriate.   

Respectfully submitted, 
 
 
s/ Reese R. Boyd, III 
       
Reese R. Boyd, III, Esq. (SC Bar #: 007151) 
Kelly M. Turek (SC Bar #: 102455) 

      Davis & Boyd LLC 
      Post Office Box 70517  

Myrtle Beach, SC  29572 
      (843) 839-9800 
      (843) 839-9801 (fax) 
      reese@davisboydlaw.com  

 
Attorneys for the Plaintiffs 
Michael Mares and Emergency Power LLC 
 

 
Dated:   February 8, 2021 
   Myrtle Beach, South Carolina  
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STATE OF SOUTH CAROLINA )      IN THE COURT OF COMMON PLEAS  
 )      FIFTEENTH JUDICIAL CIRCUIT 
COUNTY OF GEORGETOWN ) 
  
Michael Mares and Emergency 
Power, LLC, 

) 
) 

 
Plaintiffs, 

) 
) 

     DOCKET NO.:  2020-CP-22-00991 
 
      
 

 ) 
               vs. ) 
 ) 
Bradley Douglas Marx (deceased) 
and Catherine Marx, individually 
and in her capacity as Personal 
Representative of the Estate of 
Bradley Douglas Marx, 
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 

PLAINTIFFS’ 
MOTION FOR RECONSIDERATION 

 )  
 
TO THE DEFENDANTS above named: 
 

PLEASE TAKE NOTICE THAT, Plaintiffs, Michael Mares and Emergency 

Power, LLC (“Plaintiffs”), by and through their undersigned attorney, will move before 

this Honorable Court on the tenth (10th) day hereafter or at such time as the Plaintiffs 

may be heard for an Order of this Court reconsidering and altering, amending, or 

vacating its Order Granting Defendants’ Motion to Dismiss issued on December 2, 2021. 

This Motion is made pursuant to Rule 60(b)(2) and (3) of the South Carolina Rules of 

Civil Procedure, Plaintiffs ask that this Court reconsider, and alter, amend, or vacate its 

Order based on the following:  

1.  Plaintiffs’ Complaint includes allegations that are directed not only 

against Catherine Marx in her capacity as the Personal Representative of the Estate of 

Bradley Marx, but also in her individual capacity.  Claims against the Defendant 
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Catherine Marx in her individual capacity would not be barred by the provisions of the 

Probate Code that the Court has relied upon in dismissing the Plaintiff’s claims. 

2. The Court has mis-interpreted and failed to properly apply the relief 

provided to litigants for procedural defaults under the Orders of the South Carolina 

Supreme Court related to extensions of time and forgiveness of procedural defaults 

during the COVID-19 pandemic.  See, In RE: Operation of the Trial Courts During the 

Coronavirus Emergency, dated April 3, 2020, as Amended December 16, 2020, 

Appellate Case No. 2020-000447. 

WHEREFORE, based on the above stated reasons and applicable rules, Plaintiffs 

respectfully request that this Court reconsider and alter or amend its Order Granting 

Defendants’ Motion to Dismiss.   

This Motion will be supported by any exhibits, pleadings, affidavits, 

memoranda, or other documents as may be presented at a hearing on this matter 

and/or such case law, statutory law, or other legal authorities as movant may present to 

the Court.  

Respectfully submitted, 
 

s/ Reese R. Boyd, III 
       
Reese R. Boyd, III, Esq. (SC Bar #: 007151) 
Kelly M. Turek (SC Bar #: 102455) 

      Davis & Boyd LLC 
      Post Office Box 70517  

Myrtle Beach, SC  29572 
      (843) 839-9800 
      (843) 839-9801 (fax) 
      reese@davisboydlaw.com  

Attorneys for the Plaintiffs 
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Dated:   December 10, 2021 
   Myrtle Beach, South Carolina 
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NOTICE OF APPEAL
The State of South Carolina

In The Court of Appeals

APPEAL FROM GEORGETOWN COUNTY
Court of Common Pleas

H. Steven DeBerry, IV, Circuit Court Judge

Case No. 2020-CP -22-00991.

Michael Mares and Emergency Power, LLC,

Plaintiffs/ Appellants,

as

Bradley Douglas Marx (deceased) and Catherine Marx,Individually and
in her capacity as Personal Representative of the Estate of Bradley
Douglas Marx,

Defendants.

NOTICE OF APPEAL

Michael Mares and Emergency Power, LLC appeal the Order of the Honorable H.

Steven DeBerry IV, Circuit Court Judge dated January 7, 2022. Appellant received

written notice of entry of this decision on January 7, 2022 via electronic mail. In

accordance with Rule 6(a) of the South Carolina Rules of Civil Procedure this notice is

timely filed as the deadline to file a Notice of Appeal fell on a Federal holiday.

Jan 18 2022
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s/ Reese R. Bovd.III
Reese R. Boyd,III
Bret H. Davis
Davis & Boyd, LLC
Post Office Box 70517
Myrtle Beach, SC 29572
(843) 83e-9800
(843) 839-e801. (fax)
reese@davisbolrdlaw.com
bdavis@davisboydlaw.com

Attorneys for the Appellants,
Michael Mares andEmergency Pozoer, LLC

Dated: lanuary 18,2022
Myrtle Beactu South Carolina

a

ELECTRO
NICALLY FILED - 2022 Jan 24 12:18 PM

 - G
EO

RG
ETO

W
N - CO

M
M

O
N PLEAS - CASE#2020CP2200991

!"##)%



CERTIFICATE OF SERVICE

I certify that on this 18th day of Januaty,2022, a true copy of Plaintiffs',
Notice of Appeal has been served uPon each party or counsel of record by

sending a copy of same via electronic mail and U.S. mail as follows:

Audra M. Byrd, Esq.
2411 N. Oak Street, Suite 301
Myrtle Beach, SC 29577
(843) 213-5500
(843)2L3-5555 (fax)
ab vr d@ t ur ne ra n d s e t. co n t

-

Attorney for D efendants

Catherine Plocinik
Paralegal

-3-

Jan 18 2022
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STATE OF SOUTH CAROLINA

COTINTY OF GEORGETOWN

Michael Mares and Emergency
Power, LLC,

Plaintiff,

VS

IN THE COURT OF COMMON PLEAS

ORDER
Case No. : 2020-CP -22-0099 I

H. Steven DeBerry IV
Judge, Twelfth Judicial Circuit

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Bradley Douglas Marx (deceased)
And Catherine Marx, Individually
and in her capacity as Personal
Representative of the Estate of
Bradley Douglas Marx,

Defendants

The Plaintiff, Michael Mares and Emergency Power,LLC,requests the Court to

reconsider the Order dated December 2,202I and filed in the Georgetown County Clerk

of Court's office.

Having duly considered the motion of the Plaintiff, this Court has determined that

its original ruling of December 2,2021is fully supported by law and evidence and is

hereby ratified and reconfirmed. The motion is therefore DENIED.

AND IT IS SO ORDERED.

Dated

Jan 18 2022
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Case Caption:

Case Number:

Type:

Georgetown Common Pleas

Michael Mares , plaintiff, et al VS Bradley Douglas Marx , defendant,
et al
2020cP2200991

Order/Other

H. Steven DeBerry,IV

Circuit Court Judge 277I

Electronically signed on 2022-01-07 11'.26i45 page 2 ot 2
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STATE OF SOUTH CAROLINA

COTINTY OF GEORGETOWN

Michael Mares and Emergency PoweyLLC,)

Plaintiffs,

Bradley Douglas Marx (deceased) and
Catherine Marx, individually and as
Personal Representative of the Estate of
Bradley Douglas Marx,

IN THE COURT OF COMMON PLEAS

Civil Action No. 2020-CP-22-00991

ORDER G RANTI NG DE FENDANTS'
MOTION TO DISMISS

)
)
)
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)
)
)
)
)
)
)
)
)
)
)
)

Defendants

This matter comes before the Court upon the Motion of Defendant Catherine Marx, as

Personal Representative of the Estate of Bradley Douglas Marx (incorrectly identified as "Bradley

Douglas Marx (deceased)" and Defendant Catherine Marx, individually, seeking an Order

dismissing the Complaint filed in this action against Defendants by the plaintiffs, Michael Mares

and Emergency Power, LLC. A hearing on the Motion was held on November 12,2021, in

Georgetown, South Carolina. Present at the hearing was Plaintiffs' counsel, Reese R. Boyd, III,

Esquire. Audra M. Byrd, Esquire of Tumer Padget Graham &Laney, PA, appeared at the hearing

on behalf of Defendants. For the reasons set forth below, the Motion to Dismiss filed by

Defendants is GRANTED.

ANT F ROCED ROU

According to the allegations of the Complaint, Plaintiff Mares and Bradley Douglas Marx,

deceased, formed a limited liability company, Plaintiff Emergency Power, LLC (hereinafter the

"Company"), in or about September of 1996 in the State of Michigan. Both were members of the

Company, each owning a 50Yo membership in the Company. In 2018, Plaintiffs allege Bradley

L

Jan 18 2022
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Douglas Marx moved to Georgetown County, South Carolina, and purchased a home with his

wife, Defendant Catherine Marx. On November 24,2019, Bradley Douglas Marx died, and

Defendant Catherine Marx was appointed to serve as Personal Representative of his Estate on

April 8, 2020, by the Georgetown County Probate Court.

Thereafter, on September 1,2020, Plaintiffs presented and filed aNotice of Claim to the

Estate of Bradley Douglas Marx and with the Georgetown County Probate Court. In the Notice

of Claim, Plaintiffs asserted claims against the Estate, alleging the Estate was liable for Mr' Marx's

alleged embezzlement from the Company beginning on or about April 16, 2013, purportedly

continuing until the time of his death in November of 2019. The Notice of Claim presented by

Plaintiffs in the Probate Court mirrors closely the Complaint filed in the present action. Upon

receipt and consideration of Plaintiffs' Notice of Claim, counsel for the Estate filed a Notice of

Disallowance of Claim with the Probate Court on October t6,2020, and mailed the Notice to

counsel for Plaintiffs on October 22,2020, as evidenced by the Proof of Delivery filed with the

probate Court and of which this Court takes judicial notice. The Notice of Disallowance contained

a warning, as required by statute, Plaintiffs' claims would be forever barred unless a legal

proceeding was commenced within thirty days after the mailing of the Notice of Disallowance.

Plaintiffs did not commence an action in the Probate Court and instead, filed the present

action on December 7,2020, asserting causes of action against all Defendants for Conversion,

Unjust Enrichment, and Constructive Trust. Specifically, Plaintiffs allege Mr. Marx used the

Company's credit card to make personal purchases, transferred Company funds to his personal

banking account, withdrew Company funds to purchase a personal vehicle not used for Company

purposes, and paid himself unapproved bonuses using Company funds. In response to the

Complaint, Defendants filed the present Motion to Dismiss on January 1I,2021. In the Motion,
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Defendants argue the Complaint should be dismissed as untimely, relying primarily upon the

applicable time limitations of the non-claim statute at issue. A hearing on the Motion to Dismiss

was held before the Honorable Judge Steven H. John, Resident Circuit Court Judge for the

Fifteenth Judicial Circuit, on February 4,2021, via electronic communications where both parties

were represented by counsel. At the conclusion of the hearing, the Court took the matter under

advisement after Plaintiffs' counsel presented additional argument regarding the potential for

liability insurance coverage, which if applicable, could affect the Court's decision. Both parties

submitted supplemental briefs to the Court on the issue.

Thereafter, on February 8, 2021, Judge John sent correspondence to counsel for both

parties, continuing the Motion hearing for ninety (90) days, during which time the parties were to

conduct discovery on the existence of any applicable liability insurance coverage for the claims

asserted by Plaintiffs against Defendants. Upon the expiration of the Courl-ordered discovery

period, Judge John advised counsel the Motion would be placed back upon the general motion

roster for hearing on the issues of liability insurance coverage, as well as the application of the

South Carolina Supreme Court Order, issued April 3, 2020, related to the extension of time and

forgiveness of procedural defaults because of the COVID-l9 pandemic.l At the request of

Defendants' counsel, once discovery was completed on the issue of liability insurance coverage,

the Motion was scheduled for hearing before this Court on November 12,2021, over nine months

after discovery was ordered. Prior to the hearing on the Motion, Defendant Catherine Marx filed

with the Court an affidavit, produced to Plaintiffs during the course of discovery, in which she

swore and affirmed, under penalty of perjury, she had no knowledge of the existence of a liability

I A true and accurate copy of the correspondence from the Court to counsel for the parties was
provided to this Court during its hearing on the Motion and made part of its record.

3
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insurance policy providing coverage to any Defendant for the claims and conduct asserted in the

Complaint. During discovery, Plaintiffs produced four liability insurance policies, and Defendants

produced a policy of insurance providing liability coverage involving the use of a motor vehicle.

As of the date of the hearing of this Motion, no party could identify a policy of liability insurance

which would provide coverage to any Defendant for the conduct and claims alleged by Plaintiffs

in the Complaint.

II. LEGAL ST ANDARD

A trial court may properly grarrt a motion to dismiss for failure to state facts sufficient to

constitute a cause of action when facts alleged in the complaint, along with all reasonable

inferences deducible therefrom, do not entitle the plaintiff to recovery on any theory of the case.

Plyler v. Burns, 373 S.C. 637 , 641 S.E.2d 188 (2007) (cifing Stiles v. Onorato, 318 S.C. 297 ,300,

457 S.E.2d 60I,602 (1995)). "The question is whether, in the light most favorable to the plaintiff,

and with every doubt resolved in his behalf, the complaint states any valid claim for relief." Gentry

v. Yonce, 337 S.C. 1,5,522 S.E.2d 137,139 (1999).

When an action is barred by the expiration of the applicable statute of limitations, a

defendant may move pursuant to Rule 12(b)(6) for dismissal of an action. Spell v. S.C. Dept. of

Hwys. & Pub. Trans. ,292 5.C.228,355 S.E.2d 860 (1987). When deciding a motion to dismiss

pursuant to Rule 12(bX6) of the South Carolina Rules of Civil Procedure, the Court should

consider only the allegations set forth on the face of the complaint. Stiles, at 300' 457 S.E.2d at

602 (1995). As such, the Court's consideration of the Motion to Dismiss must be confined to the

four corners of the Complaint. Id.

However, in this case, Defendants have moved to dismiss the Complaint under Rule

12(bX6) of the South Carolina Rules of Civil Procedure, asserting the claims are time-barred by
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the non-claim statute and the applicable time limitations contained within the statute. While a

Rule 12(b)(6) motions are normally determined by reference solely to the allegations of the

Complaint, where, as here, Defendants premise their Motion upon the timeliness of Plaintiffs'

filing suit, in the interest ofjustice and judicial economy, the Court may withhold a determination

until such time as Plaintiffs have had a full and fair opportunity to conduct discovery so as to

enable them to address the timeliness of filing. In such cases, Plaintiffs may present evidence or

facts which tend to disprove the grounds for the Motion, even if not contained in the Complaint.

See e.s., Coker v. Nationwide Mutual Iffi ,243 S.C. 170,175-176,133 S.E.2d 122,125

(1963). Additionally, allowing Plaintiffs a full and fair opportunity to conduct discovery on the

issue of timeliness provides Plaintiffs with additional time in which to amend their pleadings to

overcome new issues raised in the Motion to Dismiss. Id. In this case, no amendment was filed,

and no additional evidence or facts were presented to the Court by Plaintiffs to overcome the issues

of timeliness raised in the Motion to Dismiss.

To the extent the Court, after the initial hearing and subsequent order permitting discovery

on the issue of the existence of liability insurance coverage, is considered to have converted the

Motion to Dismiss to one for summary judgment on the issue of liability insurance coverage, the

Court applies the applicable legal standard for motions seeking summary judgment. Summary

judgment is appropriate when it is clear that there is no genuine issue of material fact and that the

moving party is entitled to a judgment as a matter of law. In ruling on a motion for summary

judgment, the evidence and the inferences which can be drawn therefrom should be viewed in the

light most favorable to the non-movingparty. George v. Fabri, 345 S.C. 440,548 S.E'2d 868

(2001). At the summary judgment stage of litigation, the court does not weigh conflicting evidence
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with respect to a disputed material fact. S.C. Prop. & Cas. Guar. Ass'n v. Yensen,345 S.C. 512,

518,548 S.E.2d 880,883 (Ct. App.2001).

Once the party moving for summary judgment meets the initial burden of showing an

absence of evidentiary support for the opponent's case, the opponent cannot simply rest on mere

allegations or denials contained in the pleading. Bravis v. Dunbar, 316 S.C. 263,265,449 S.E.2d

4g5, 496 (Ct. App. Igg4). Rather, the nonmoving party must set forth or point to specific facts

showing that there is a genuine issue for trial. Id. Thus, the existence of a mere scintilla of

evidence in support of the nonmoving party's position is not sufficient to overcome a motion for

summary judgment. Id.; Barr v. City of Rock Hill, 330 S.C. 640,642,500 S.E.2d 157, 158 (Ct.

App. lggg); pryor v. Northwest Apartments. Ltd., 321 S.C. 524, 526,469 S.E.2d 630,632 (Ct.

App. 1996). Likewise, it is not sufficient to create an inference which is not reasonable or an issue

of fact that is not genuine. "The judge is not required to single out some one morsel of evidence

and attach to it great significance when patently the evidence is introduced solely in a vain attempt

to create an issue of fact that is not genuine." Prisgl-.y.Blotryn, 302 S.C. 405,408-409,396 S.E.2d

638,639-640 (Ct. App. 1990) (citine Main v. corle)" 281 s.c. 525,316 S.E.2d 406 (1984)).

ill ANALYSIS A ND CONCLUSIONS OF LAW

A. PLAINTIFFS' CLAIMS WERE NOT FILED WITHIN ONE YEAR OF THE
DEATH OF BRADLEY DOUGLAS MARX,

As alleged in the Complaint filed by Plaintiffs, Bradley Douglas Marx died on November

24,20Ig,and Defendant Catherine Marx was appointed to serve as Personal Representative of his

Estate on April 8,2020. Plaintiffs filed the present action on December 7 ,2020, more than one

year after the death of Bradley Douglas Marx in violation of the time deadlines contained in the

South Carolina Probate Code. In relevant part, the South Carolina Probate Code provides the

following:
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(a) All claims against a decedent's estate which arose before the
death of the decedent, including claims of the State and any political
subdivision thereof, whether due or to become due, absolute or
contingent, liquidated or unliquidated, founded on contract, tort, or
other legal basis, if not baned earlier by another statute of
limitations or nonclaim statute; ure barred against tlte estate, tlte
personal representative, the decedent's heirs and devisees, and
nonprobate transferees of the decedent; unless ptesented within
the earlier of thefollowing:

(I) one year after the decedentts death; . . .

S.C. Code Ann. $ 62-3-803 (emphasis supplied).

The Probate Code defines 'claims' as "liabilities of the decedent or protected person

whether arising in contract, in tort, or otherwise, and liabilities of the estate which arise at or after

the death of the decedent." S.C. Code Ann. $ 62-I-20I(4). The Court finds the causes of action

asserted in the Complaint are undoubtedly 'claims' as defined by the Probate Code. As a result,

Plaintiffs were required to file their claims on or before November 24,2020, but they failed to do

SO

Notably, the time limitation set forth in the Probate Code applies not only to claims against

the Estate of Bradley Douglas Marks but also to the claims asserted against Defendant Catherine

Marx, individually (as an alleged "nonprobate transferee" of Bradley Douglas Marks) and as

Personal Representative of the Estate of Bradley Douglas Marks. S.C. Code Ann. $ 62-3-803. As

such, because the Complaint was filed in this action more than one year after the death of Bradley

Douglas Marx, the Complaint is untimely, and the Court finds dismissal is appropriate as a matter

of law.

B. PLAINTIFFS' CLAIMS WERE NOT FILED WITHIN THIRTY DAYS OF THE
MAILING OF THE NOTICE OF DISALLOWANCE OF CLAIM.

The South Carolina Probate Code provides a specific mechanism for presenting claims

against a decedent's estate. See, S.C. Code Ann. $ 62-3-804. Under this provision, claimants,
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such as Plaintiffs, "may deliver or mail to the personal representative a written statement of the

claim indicating its basis, the name and address of the claimant, and the amount claimed, and must

file a written statement of the claim, in the form prescribed by rule, with the probate court in which

the decedent's estate is under administration." S.C. Code Ann. $ 62-3-804(1Xa). Thereafter, the

personal Representative "must serve upon the claimant a notice stating the claim has been allowed

or disallowed in whole or in part." S.C. Code Ann. $ 62-3-806(a). Service of the notice may be

made by "United States mail, personal service, or otherwise as permitted by rule and a copy of the

notice shall be filed with the probate court along with proof of delivery setting forth the date of

mailing or other service on the claimant." Id.

In the case of a disallowance of claim, the notice "must contain a waming that the claim

will be barred to the extent disallowed unless the claimant cominences a proceeding for allowance

of the claim in accordance with Section 62-3-504(2) within thirty days of the mailing or other

service of the notice of disallowance or partial disallowance." I4. The statute further provides in

the event a claimant fails to initiate a proceeding for allowance of the claim within thirty days after

the notice of disallowance is mailed, the claim is baned. Id.

In this case, Plaintiffs presented and filed a Notice of Claim on September 1, 2020, to the

Estate of Bradley Douglas Marx and with the Georgetown County Probate Court. Thereafter,

counsel for the Estate of Bradley Douglas Marx filed a Notice of Disallowance of Claim with the

Probate Court on October 16,2020, and mailed the Notice to counsel for Plaintiffs onOctober 22,

2020, as evidenced by the Proof of Delivery filed with the Probate Court, of which all of said

filings the Court takes judicial notice. The Notice of Disallowance contained the necessary

warning, as required by statute, Plaintiffs' claims would be forever barred unless a legal

proceeding was commenced within thirty days after the mailing of the Notice of Disallowance.
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Plaintiffs did not commence an action in the Probate Court for allowance of their claims.

Instead, Plaintiffs filed the present action, which the Court finds would have been appropriate if

Plaintiffs had commenced within the thirty-day period provided by statute. See, S.C. Code Ann.

$ 62-3-804(5). ("[N]o proceeding for enforcement or allowance of a claim or collection of a debt

may be commenced more than thirty days after the personal representative has mailed a notice of

disallowance or partial disallowance of the claim in accordance with the provisions of Section62-

3-806."). As such, Plaintiffs were required to file this action on or before November 23,2020,

which they failed to do. As such, the Court finds Plaintiffs' claims are untimely and must be

dismissed.

Additionally, Plaintiffs failed to "provide written notice to the probate court in which the

decedent's estate is under administration that a legal proceeding has commenced for allowance of

the claim, setting forth the court in which the legal proceeding is pending." S.C. Code Ann. $ 62-

3-804(2).

In summary, the Court finds Plaintiffs failed to comply with the mandatory provisions of

the South Carolina Probate Code by failing to file timely their action for allowance of claim and

failing to provide written notice to the Probate Court of this proceeding. As such, dismissal is

appropriate as a matter of law.

C. THE LIABILITY INSURANCE LIMITS COVERAGE EXCEPTION TO THE
NON-CLAIM STATUE IS NOT SUPPORTED BY THE ALLEGATIONS OF THE
COMPLAINT OR ADDITIONAL FACTS OR EVIDENCE PRESENTED BY
PLAINTIFFS AFTER A FULL AND FAIR OPPORTUNITY FOR DISCOVERY
ON THIS ISSUE.

Our courts have repeatedly held that "statutes of limitations are not simply technicalities,

but are fundamental to a well-ordered judicial system." Pelzer v. State, 378 S.C. 516, 520, 662
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S.E.2d 618, 620 (Ct. App. 2008) (citing Moates v. Bobb ,322 S.C. 172,176,470 S'8.2d 402,404

(Ct. App. 1996)). Recognizing the significance of such statutes, the Court held:

Statutes of limitations embody important public policy
considerations in that they stimulate activity, punish negligence, and
promote repose by giving security and stability to human affairs.
One purpose of a statute of limitations is to relieve the courts of the
burden of trying stale claims when a plaintiff has slept on his rights.
Another purpose of a statute of limitations is to protect potential
defendants from protracted fear of litigation.

Id. (holding the statute of limitations baned a pro se PCR petition filed two days after the statute

of limitations expired even though it was mailed prior to the expiration of the statute).

The statute at issue here (S.C. Code Ann. S 62-3-803) is a nonclaim statute, which differs

from a traditional statute of limitations as our Court of Appeals explained:

A nonclaim statute . . . grants to every person having a claim of any
kind or character against a decedent's estate, the right to file the same
in the court having jurisdiction thereof and have the same
adjudicated, provided such claim is filed within the time specified
in the statute. (Jnless such claim is Jiled within the time so allowed
by the statute, it is forever barred. The time element is a hailt'in
condition of the said statute and is of the essence of the right of
action, Unless the claim is filed within the prescribed time set out
in the statute, no enforceable right of action is created.

While such statutes limit the time in which a claim may be filed or
an action brought, they have nothing in common with and are not to
be confused with general statutes of limitation. The former creates a
right of action if commenced within the time prescribed by the
statute, whereas the latter creates a defense to an action brought after
the expiration of the time allowed by law for the bringing of such an
action.

Phillips v. Quick, 399 S.C. 226,229-231,731 S.E.2d 327,329 (Ct. App. 2012) (quoting Estate of

Decker v. Credit Servs. of -Am.- ACA. 684 N.E.2d II37, 1138-39 (Ind. 1997))
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Further, "[w]hile equitable principles may extend the time for commencing an action under

statutes of limitation, nonclaim statutes impose a condition precedent to the enforcement of a right

of action and are not subject to equitable exceptions." Id. (quoting Estate of Decker, 684 N.E.2d

at Il39); see also. 51 Am. Jur.2d Limitation of Actions $ 3 (2011) ("The time element is a built-

in condition of a nonclaim statute and is of the essence of the right of action, and unless the claim

is filed within the prescribed time set out in the statute, no enforceable right of action is created.").

As such, when evaluating the timeliness of Plaintiffs' Complaint, the Court finds the discovery

rule is inapplicable and applying the discovery rule would be reversible error. Phillips, 399 S.C.

at 23 I -232, 7 3 | S.E.2d at 329 ^330.

Plaintiffs rely on the following provision of the nonclaim statute contained in the Probate

Code in support of their contention that the general one-year deadline for commencing an action

should not apply to the claims contained in their Complaint:

Nothing is this statute shall be construed as placing a limitation on
a time for: ... to the limits of the insurance protection only,
commencing a proceeding to establish liability of the decedent or
the personal representative for which he is protected by liability
insurance.

S.C. Code Ann. $ 62-3-803(d)(2) (emphasis supplied) (hereinafter the "liability insurance limits

coverage exception").

South Carolina case law related to the liability insurance limits coverage exception is

reserved primarily to cases involving automobile and malpractice insurance. See e.g, Ex Parte

Estate of Evans,2gg 5.C.366,384 S.E.2d 748 (1989) (permitting the plaintiff to reopen the estate

of a deceased doctor after one year to assert a medical malpractice claim against the decedent and

his malpractice insurance carrier). Plaintiffs provided the Court with no legal authority to support

the application of the liability insurance limits coverage exception in cases involving alleged
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intentional, ultra vires misconduct on the part of a member of a limited liability company. The

reported cases demonstrate the liability insurance limits coverage exception to the non-claim

statute applies in cases where the Complaint itself reveals the potential for liability insurance

coverage. The Court finds the Complaint in this case contains no such allegations, and even after

a full and fair opportunity for discovery on the issue of potential liability insurance coverage, there

was no amendment of the Complaint.

There is no allegation in Plaintiffs' Complaint to support a finding: (1) there is a policy of

insurance; (2) the Decedent was insured under any policy of insurance; (3) there is any provision

in any policy of insurance that would afford liability coverage for the conduct alleged in the

Complaint; or (4) the limits of the insurance protection. Plaintiff Mares alleges he and Mr. Marx

were the sole members of the Company, and if such a policy existed, the Court finds Plaintiffs

would likely be aware of the same at the time of filing. Further, the Court finds the absence of

such an allegation leads to the reasonable inference that no such liability policy exists. Regardless

of whether the Company or any Defendant carried liability insurance affording coverage, the Court

is confined to the allegations on the face of the Complaint, which fails to set forth any facts

supporting the application of a statutory deadline other than the one-year time limitation contained

in the non-claim statute, S.C. Code Ann. S 62-3-803(a)(1).

Even assuming a liability policy exists, nothing in Plaintiffs' Complaint sets forth conduct

or actions which would lead the Court to infer such claims would be covered by liability insurance.

Plaintiffs allege the actions and conduct of Mr. Marx were taken in his individual capacity and not

as an officer or director of the Company. It is the nature of Mr. Marx's alleged ultra vires actions

and conduct that forms the basis of Plaintiffs' Complaint. Repeatedly, Plaintiffs allege Mr. Marx

acted intentionally and deliberately in converting company funds and assets for his personal use'
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Plaintiffs have provided the Court with no case law in which intentional torts were held to

be covered by a liability insurance policy when the allegations related to purported ultra vires

actions of a defendant in his or her individual capacity. To the contrary, the overwhelming case

law supports the proposition that intentional torts are not typically covered by insurance. See Prior

Mal 305 S.C. 247,407 S.E. 2d 655

(Ct. App. l99l); Snakenberg v. Hartford Casualty Ins. Co .,299 S.C. 164,383 S.E.2d 2 (Ct. App.

1 e8e).

Furthermore, there are no allegations in the Complaint Defendant Catherine Marx was an

officer or director of Emergency Power, LLC or that she had any access whatsoever to Company

funds, records or accounts. As such, the Court cannot reasonably infer any liability insurance

policy for the Company or otherwise would provide coverage for Defendant Catherine Marx based

upon the conduct alleged in the Complaint. Even more, the existence of a liability policy providing

coverage for Defendant Catherine Marx was not pled and is not contained in the allegations of the

Complaint. Plaintiffs have alleged causes of action for Conversion, Unjust Enrichment and

Constructive Trust, and Plaintiffs have provided the Court with no legal authority to support a

finding these types of intentional and equitable claims would be subject to liability insurance

coverage. Finally, the liability insurance limits coverage exception applies to "the limits of the

insurance protection only." S.C. Code Ann. 5 62-3-803(d)(2). There is no allegation contained in

the Complaint as to what the limits of any liability insurance policy are, and Plaintiffs' demand for

relief is not confined to the limits of any available coverage. Therefore, the Court finds there is

no basis for the application of the liability insurance limits coverage exception to the general one-

year time limitation contained in S.C. Code Ann. S 62-3-803(aX1).
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During the initial hearing on the Motion to Dismiss, counsel for Plaintiffs conceded the

present action was not commenced in compliance with the procedures set forth in the Probate Code

or within one year after the Decedent's date of death. Since the applicable statute is a nonclaim

statute, there is no equitable or other relief available to Plaintiffs in this matter based upon the

failure to file timely and to follow the procedures outlined in the Probate Code. See Beach First

Nat'l Bank v. Gurnham (In Re Estate of Gurnham),407 S.C. 194,754 S.E.2d 875 (2014) (holding

that unless S.C. Code Ann. 5 62-3-803 is complied with, the claim is baned); Anderson Area Med.

Ctr. v. Tollison (In Re Estate of Tollison),320 S.C. 132, 135, 463 S.E. 2d 6ll,613 (Ct. App.

tggs)(same); A. McCoy's.Inc. v. Garner,281 S.C.378,380,315 S.E.2d 812,813 (Ct. App. 1984)

(holding that [S.C. Code Ann. S 62-3-803] was a nonclaim statute which bars all claims which are

not timely filed); Moultis v. Degen,279 5.C.1, 301 S.E.2d 554 (1983) (holding that [S.C. Code

Ann. $ 62-3-5031bars all untimely claims including actions against assets distributed to the

beneficiaries of the estate).

The Court finds Plaintiffs have failed to meet the statutory filing requirements to survive

the present Motion to Dismiss. Plaintiffs' reliance on S.C. Code Ann. $ 62-3-803(dX2) is

misplaced as there are no allegations contained in the Complaint to support a finding that there is

a policy of insurance providing liability protection to the Decedent, the Estate, or Catherine Marx

individually, and Plaintiffs have failed to allege the limits of any such policy or limited their

demand for relief to such limits.

Therefore, the Court finds the general one-year statute applies to Plaintiffs' claims, and as

alleged, the claims are time-barred as a matter of law. As a result, the Court finds dismissal of the

Complaint is appropriate as amatter of law.
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D. THE TIME LIMITATIONS OF THE NON-CLAIM STATUTE ARE
UNAFFECTED BY THE SOUTH CAROLINA SUPREME COURT ORDERS
RELATED TO THE RELAXATION AND FORGIVENESS OF PROCEDURAL
DEADLINES BECAUSE OF THE COVID-19 PANDEMIC.

In considering the timeliness of Plaintiffs' filing suit, the Court considered the Orders of

the South Carolina Supreme Court related to extensions of time and forgiveness of procedural

defaults during the COVID-l9 pandemic. Specifically, the Court reviewed IN RE: Operation of

the Trial Courts During the Coronavirus Emergency, dated April 3, 2020, as Amended December

I6,2020,Appellate Case No. 2020-000447. While our Supreme Court expressed judicial concern

for litigants affected by the pandemic, the Orders expressly reserve the issues Sub iudiCe to the

legislative branch for consideration. In relevant part, the Order provides the following:

Statute of Limitations, Repose and 0ther Similar Statutes. This
Court is aware this emergency has already affected the ability of
litigants to commence legal actions and this adverse impact will
most likely increase significantly as this pandemic progresses. The
Judicial Branch has raised this concern to the leadership of the
General Assembly as this issue relates to the statute of limitations,
statutes of repose and similar statutes such as S'C. Code Ann. $ 15-
36-100. While this Court has recognized the existence of judicial
authority to toll a statute of limitations in other situations, it would
be inappropriate for this Court to consider at this time what relief, if
any,may be afforded to a litigant who is unable to file a civil action
or take other actions under these statutory provisions due to this
emergency.

Id. at 9, Section (c)(12).

At this time, the legislature has not acted on the concerns expressed by the South Carolina

Supreme Court, and therefore, the non-claim statute at issue here is unaffected. Therefore, the

Court finds dismissal is appropriate as a matter of law.
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tv, CONCLUSIO AND ORDER

Based upon the foregoing,

It is hereby A D J U D G E D, 0 R D E R E D A N D D E C R E E D, the Motion to Dismiss filed by

Defendants shall be G RANTED WITH 0UT PREJUDIC E; and

It is hereby further ADJUDGED, 0RDERED AND DECREED, in the event liability

insurance is found or more specific facts are established showing Defendant Catherine Marx,

individually, is personally liable, Plaintiff may commence a new action for the same if commenced

within the applicable statute of limitations.

AND IT IS SO ORDERED.

THE HONORABLE H. STEVEN DEBERRY, IV
Presiding Circuit Court Judge
For the Fifteenth Judicial Circuit

Dated: 2021
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STATE OF SOUTH CAROLINA

COUNTY OF GEORGETOWN

IN THE MATTER OF
BRADLEY D. MARX
(Decedent)

IN THE PROBATE COURT

STATEMENT OF CREDITOR'S CLAIM

CASE N UMBER: 2020-ES-22-001 9'l

NOVEMBER 24 2019Decedent's Date of Death (if known)
Decedent's Last Mailing Address: 260 GRAYTWIG CIR. MURRELLS INLET sc 29576

Creditor: EMERGENCY POWER, LLC and MIKE MARES
Address: c/o Reese R. Bovd. lll, Esquire Davis & Boyd, LLC

1110 London Street, Suite 201, Myrtle Beach, SC 29577 : 1rlft .*,3 f'¿T. r i4'r-::i åI

843-839-9800
; iÈruùie d

Telephone:
reese@davisbovdlaw.comEmail

Oriqinal Creditor: EMERGENCY POWER, LLC .,f L"r Jl,¡*'N:tr- åi-'!r "L rr
26128 W. Seven Mile Rd.
Redford, \Vi|48240 .4rñra4rfft1,t{a f,

Address
(if different from above)

$705,604.54Claim Amount Due:
Account Number

Other Reference Number:
Decedent is a 50% member of Claimant, and Claimant is entitled to reimbursement for
personal expenses incurred by Decedent, and which Decedent caused to be paid by
Claimant. Total personal expenses paid on behalf of Decedent as of this date are equal
to $233,868.18. A table of these amounts is attached hereto as Exhibit "4.' A copy of
the statements on which claim is based is on file with Mike Mares, who is the other 50%
owner of Claimant, and will be produced upon request. Under Michigan Law, where
Claimant is organized and has its principal place of business, and where all of the
events giving rise to this claim occurred, an LLC damaged as a result of embezzlement
may recover 3 times the amount of actual damages sustained, plus costs and
reasonable attorneys fees (Ml 600.2919a), therefore Claimant tripled the amount of
personal expenses and added $4,000 in attorneys fees to determine this creditor's
claim amount. Mike Mares joins in this Creditor's claim to protect his derivative interest
in the claim.

Basis of claim (Ex: Contract,
Services Rendered for

decedent, etc):

Date claim will become due
(if not alreadv due)

Onqoino investiqation is expected to produce higher amount of claim

Nature of uncertainty
as to the claim, if any
(i.e. contingent claim,

amount of claim, due date):

n/, I{) ì

Description of security
as to the claim, if any

(Ex: Collateral for the debt)

E

Signature:
Printed Name:

Title:
Date:

REESE R. BOYD, III, ESQ./Davis & Bovd, LLC
ATTORNEYS FOR CREDITOR
Auqust 26,2020

INSTRUCTIONS: Claims MUST be filed with the Probate Court of the county in which the Decedent's Estate is under
administration and may be delivered or mailed to the fiduciary appointed to administer the Estate

FORM #371 ES (1/2016)
62-3-1 04, 62-3-803, 62-3-804, 62-3-806
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(see SCPC 62-3-803, 62-3-804, and 62-3-806)

No claim against a Decedent's estate may be presented or legal action commenced against a
Decedent's Estate prior to the appointment of a Personal Representative to administer the
Decedent's Estate (except see SCPC 62-3-804(1Xb)).

Satisfaction or withdrawal of claim (FORM 325) MUST be filed once claim is resolved

FORM #37{PC (1/9r) Page 2 of 3!"##++



Amount
fi84,074.35
929,377.27
fi27,635.78
fi37,652.73

$8,760.00
$2,450.05
$9,918.00

$34,000.00

FORM #371 ES (1/2016)
62-3-104, 62-3-803, 62-3-804, 62-3-806

Exhibit "A"
Table of Claim

Description
Personal charges on AMEX 1

Geico Insurance charges (on AMEX 1, but not included above)
All Cardmember charges
AII AMEX 2 charges
Unauthorized Draws (2014 Ford Escape)
All Chase EZPay charges
Other Payouts (Misc)
Other Payout (transfers)

$233,868.18 Amount Embezzled.
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STATE OF SOUTH CAROLINA

COUNTY OF: GEORGETOWN

IN THE MATTER OF:
BRADLEY D. MARX
(Decedent)

,, 1
IN THE PROBATE CbUNT

NOTICE OF ALLOWANCE/DISALLOWANCE OF CLAIM

CASE N UMBER: 2o2o-ES-22-1 s1

)
)
)
)
)
)
)

Creditor: EMERGENCY LCL AND MIKE MARES
Address:

DAVIS & BOYD, LLC
1110 LONDON ST. SUITE 201 ^!-'a' l-:,:-r -Ta:i i:i 4 ;i =Ér :l¡li r- i ! ii{:fj?L::_Li::":!-.r : .i :\ r -.

C/O REESE R. BOYD, III ESQUIRE

sc 29577MYRTLE BEACH
T one: 843 83

Email:
c LLCEM ERGENCY POWE

Address (if different from
above)

REDFORD Ml 48240
26128 W. SEVEN MILE RD.

Filed Date of Claim: SEPTEMBER 1 2020
Claim 604.54

Account Number:
IOthe Reference Number:

Allowance of a claim is evidence the Personat Representative accepts the claim as a valid debt of the Decedent,sestate' Allowance of a claim may not be construed to imply the estáte wilt have sufficient assets with which topay the claim.

I tf'e claim is allowed.

n ff¡e claim is partially allowed in the amount of $ ; the batance is disallowed. Explanation (optional):

x tne claim ís disallowed in full. Explanation (optional): THts cLAtM ts DTSALLOWED tN FULL AS BEtNc BorHwlrHour MERIr AND FoR LACK oF JURlsDlcrloN. Àr-L ómn¡s RELATE ro À ¡v¡rcHreAN ENTrry LocATED,ORGANIZED' AND OPERATING lN MlcHlcAN, AND rHÈ cr-nrn¡ trsELF sTATES ALL ALLEcED AclvtlEsOCCURRED IN MICHIGAN.

The disallowed claim or the disallowed portion of your claim will be forever barred unless you commence a legalproceeding requiring a Summons, a Petition and a filing tee of $150.00 for allowance of the claim in accordance with
Sgi,n: 

62-3-804(2)' within thirtv (30) davs after tre mãirins-"r 
"tli"ir"r¡"ã'"i'äjÏr'¡otice of Alowance/Disa¡owance or

Executed ilris I I oav of 202æ!
Signature:

Print Name:
Address: 260 GRAYTWIG CIR

MURRELLS INLET sc 29576
Telephone (Work):

(Home):
(Ceil):
Email:

Attorney:
Address:

MELODY J. E. BRE EDEN
PO BOX 2116
MYRTLE BEACH sc 29578

Telephone:
Email:

3 213-5500

FORM #372ES (04t2017l,
62-3-7 04, 62-3-806, 62-3-807

MBREE RNERPADGET .coM!"##,#



STATE OF SOUTH CAROLINA

COUNTY OF: HORRY

IN THE MATTER OF
BRADLEY D. MARX
(Decedent)

)
)
)
)
)
)
)

IN THE PROBATE COURT

PROOF OF DELIVERY

CASE N UMBER: 2020-ES-22-191

On the 22nd day of October, 2O2O,l mailed or delivered the following document(s)

Form 372È5. Ñotice of Disallowance of Claim

copy of which is attached hereto and incorporated herein, or
he original of which is on file with the Court.

Delivery was accomplished by the following method (check appropriate box):

n personal delívery X ordinary first-class mailI certified mail n registeied mailn commercialdelivery ! eléctronic message (Article 7, Trust matters only)

to each of the following persons at the address shown:

!nXr

NAME
EMERGENCY POWER, LLC AND MIKE MARES

ADDRESS
C/O REESE R. BOYD, III, ESQ.
DAVIS AND BOYD, LLC
1110 LONDON ST. SUITE 201
MYRTLE BEAC sc 29577

EMERGENCY POWER, LLC AND MIKE MARES 26128 W. SEVEN MILE RD
REDFORD Mt 48240

SWORN to before me this åJ day of
,20 2D__

Notary Public for South Carolina
My Commission Expires:

FORM #120PC (1t20141
62-1-401, 62-3-706,62-3-1 001 , SCRCP 4(dx9)

Signature
Print Name

Address

Telephone (Work):
(Home):

(Celt):
E-mail:

MYRTLE BEACH sc 29578
PO BOX 21 16

(843\ 213-5500

Relationship to DecedenVEstate
HCROMLEY@TURN ERPADGET coM
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