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This matter comes before this Court by way of an appllcatlon fer—post—convrctlon reu”f‘

E filed by Bﬂly Ray Smrth (“Apphcant”) on August 28 2017. The State (“Respondent”) served its

.retum to the application on November 29 2017 An ev1dent1ary hearing in this matter was: held

before the undersrgned at the Anderson County Courthouse on August 14, 2019 Apphcant was

present and was represented by Rodney Wade Richey. Taylor Zane Smith of the South Carolma

Attorney General’s Ofﬁce represented Respondent Followmg a thorough review of the record in
its entlrety and the testlmony and ev1dence presented at- the ev1dent1ary hearmg, thlS Court: ﬁnds

that Apphcant has fa11ed to prove that he is entltled to post—conv1ct10n rehef and demes the

apphcatlon with prejudlce

PROCEDURAL HISTORY

' Apphcant is presently 1mpnsoned in the South Carohna Department of Correctlons The

. .crimes at 1ssue in this case concern Apphcant’s shootmg Sandra Smlth (“the victim™), his w1fe at
the t1me 1n the head on April 22, 2014. Trial Tran. 76. In July of 2014, the Anderson County

Grand Jury 1ndlcted Apphcant for attempted murder (2014 GS-04-1278), possess1on of a firearm

durmg the commssron of a vrolent crime (2014 GS 04-1278), and obstructlon of justice (2014-

GS 04 1276) In September of 2015 the Grand Jury mdlcted him' for unlawful possession of a
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pistol (2,(-)15-GS-04-1382). On Nove'mber 16-18, 2015, Applicant proceeded to a jury trial with the
Honorahle R. Scott ‘Sprouse (“the trial court’ ) pre31d1ng Hervery B. O. Young (“tnal counsel”)
represented Applicant at. that trial. At the conclusmn of trial, the j Jury found Applicant guilty as
1nd1cted on all charges The trial court- sentenced Applicant as follows for attempted murder, to
) imprisonment for twenty years for possessmn of a weapon dunng the commrssmn ofa Vlolent
crime, to imprisonment for ﬁve years for unlawful possession of a pistol, to nnpnsonment for five
years; and for obstructlon of justice, to 1mpnsonment for ﬁve years; with all sentences runmng
concurrently -

Trial counsel filed a timely not1ce -of appeal Appellate Defender Dav1d Alexander.
(“appellate counsel”) of the South Carollna Commission on Indigent Defense represented

Applicant on appeal. Appellate coinsel filed a petition to be relieved ‘as counsel, and-a brief

| pursuant to Anders v. ‘Califomia, 386 U.S. 738 (1967), arguing that the trial court erred in giving
a jury instruction on voluntary 1ntox1cat10n that constltuted an 1mproper comment upon the facts,

Appllcant filed a pro se Anders brief, arguing: (1).that he would be demed the const1tut10nally

effectlve assistance of counsel if appellate counsel’s petition to be relleved were granted and
(2) that the trial court erred in denying the defense s motion for a directed verdict. The South
Carolina Court of Appeals granted appellate counsel’s petition to be relieved and dismissed the

appeal. State v. Srmth Op. No. 2017-UP-257 (Ct App filed June 28, 2017) (per curiam). The

remittitur was 1ssued on July 14, 2017.

CURRENT PROCEEDING

In his pro se application, filed on August 28,2017, Applicant raises multiple claims, which
- this Court interprets as follows: (1) trial counsel was constitutionally ineffective for not adequately

investigating as witnesses David Hogg and Nathan Smith (“Nathan”); (2) trial counsel was
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constitutionally ineffective for not requesting a jury instruction on first-degree assault and battery
as the lesser-included offense of attempted murder; (3) trial counsel was constitutionally
ineffective for not obj ecting to the jury instruction that malice may be inferred; and (4) _appellate
counsel was constitutionally ineffective for not arguing on appeal that the trial court erred in
denyingt the defense’s motion tbr a directed verdict as to attempted murder.

At the ev1dent1ary hearmg before tlus Court, Apphcant, through counsel, clarified that he
would proceed upon only two clalms ( l) that tr1a1 counsel was constltutlonally meffectrve for not
conductmg an adequate mvestrgatlon' and (2) that trial counsel Was-constitutionally ineffective for
not properly advising Applicant régarding a plea offer. This’ Court finds that Apphcant hasA
abandoned and waived all claims other than these two, and will- only address those two clalms in

this order.

' F]ND];NGS OF FACT AND.CONCLUSIONS‘ OF LAW

.. This Court has. thoroughly reviewed the record in its entirety. Before thrs Court are: the
Tecords ‘of the Anderson County Clerk of Court for Applicant’s convictions and sentences;
Apphcant’s records from the Department of Correctlons Applicant’s direct- appeal records ~
mcludmg the notice of appeal, appellate counsel’s Anders brief, Applicant’s pro se Anders bnef
the: record on appeal, the supplemental transcript, the Court of Appeals’ dispositive opinion, and
the rermtt1tur and all filings in'this. matter ‘Set forth below are the relevant findings of facts and--
conclusions of law with regards to the claims that Applicant advanced at the evidentiary hearlng, ‘
as required by S.C. Code Ann. §17-27-80 (1985).

Applicant’s claim that trial counsel was constitutionally ineffective for not conducting an
adequate investigation

Applicant testified before this Court at the evidentiary hearing. He testified- that he was

intoxicated at the time of the crime and that he told trial counsel that the shooting was an accident.
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He testified that he was guilty of having a gun around the victim but not of murder. He testified
that there would have been no way that he would zhave ‘ been ;foi.lnd guilty if the witnesses’
statements had been introduced or admitted at trial. Hle testiﬁed that he tried to get trial counsel to
meet him at the jail to go over the discovery and asked for a competency evaluation.

. On cross-examination, Apphcant testified that trial counsel did not meet with him many
times. He testlﬁed that he would have been acqultted if his son had told the truth. He gave his
| verswn of the facts of the shootmg He testlﬁed that the shootmg was acmdental He testlﬁed that
trial counsel d1scussed w1th h1m the p0351b111ty of relymg upon the defense of accident at trial. He

testlﬁed that he wanted trial counsel to ‘meet with David Hogg, Chris Guthrie, and his brother
Nathan

Nathan testified before tlns Court at the ev1dent1ary hearing,. He testified that he d1d not see
his brother on the day of the shootlng, but did talk to him on the phone for thirty rmnutes before
) the. shootlng occurred. He testlﬁed that Applicant asked him what a Smith and ‘Wesson 22 caliber
revolver was worth. He testrﬁed that he told Applicant that he could not say W1thout seemg the
| gun, but estrmated that it would have been worth at least $200 He testrﬁed that Apphcant saJd that :
he had a.chance to buy.one for the v1ct1m to carry for self- protectlon He testlﬁed that he did not
- think that there had been any an1m031ty between Applicant and the victim because he could hear
- them. laughmg together He testrﬁed that Apphcant made a. Joke about the v1ct1m s cheatmg on
him. He testified that both Apphcant and the victim had been mtox1cated Wlth alcohol and a
prescnptlon medication. He testified that trial counsel did not talk w1th him. He testlﬁed.that he
only knows about the things he overheard on his phone call with Applicant before the shooting.

He testified that his wife had said that Applicant and the victim had been having a good day.
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On cross-examination, Nathan admitted that he had spoken“.on Applicant’s behalf duting |
sentencing ‘,at trial. He testified that hlS phone call with Applicant had occurred at approximately
8:00 p.m. on the night of the shootlng He testified that trial counsel never contacted him. He
testlﬁed that he found out about Applicant’s trial date ﬁom Apphcant He testlﬁed that he was.at
the sentencmg hearing because Applicant had asked him to attend

Trial counsel testified before this Court. He testlﬁed that Apphcant’s case d1d not go to
trial unt11 about elghteen months after the shootmg, whlch gave him plenty of time to- meet w1th
Apphcant in fact, he testlﬁed he met with Applicant qmte a few.times. He testlﬁed that Apphcant
told.hlm that he could not read or write, so trial co‘unsel'read things to him. He-testiﬁed that

Apphcant sent letters to him by dictating to other mmates SO tnal counsel recelved letters from

" Apphcant in dlfferent handwntmgs He testified that Applicant even had someone send a motion

to have tnal counsel relieved to him. He testlﬁed that, when he questloned Apphcant about the :
motion, Applicant denied knowing what it sa1d and denied that he wanted‘ to "h'ave 'trial'c‘c)unsel"
relieved. He testified that he made a pomt to go to the jail to show CDs and v1deos to Apphcant,' |
and to read:the dlscovery to h1m so that other inmates would not get mvolved He testlﬁed that he'f
used an investigator, who also-went to the jail to talk with Applicant. Hetesvtl-ﬁedthat he-went over
all of the discovery with Applieant; the ‘only things th‘at Applicant. did not see were some |
photogfaphs, but Applicant cho’se not.to 'see those. He testified that he gave a 'cony of. all of the
discot/ery to Applicant. He testified that he knew that Applicant had limited education; but he
- never had any indication during his meetings with Applicant that Applicant: was’ unable to
understand the proceedings. He testified that Applicant was able to discuss the facts of the case
and asked intelligent questions of him. He felt that Applicant’s prior criminal record had given

Applicant some experience with the process.
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Trial counsel testified that he personally talked to some witnesses and had the investigator .

meet with others: He ‘testified that the investigator. attempted to speak or spoke to thevi’ctim, the

daughter and son of Applicant and the-victim, and Hogg and Guthrie;whom he described as the |

son’s friends. He testified that he did not call Hogg as a witness at trial hecause, althongh Hogg
had given a statement tb law enforcement ofﬁcers Hogg was Anot able to speak: directly to anythmg
that happened dunng the 1ncrdent and did not have anything to add to the case. He did not call
Guthrie as a witness, because Guthrie had lived near Applicant, but had not been present on: the

day orthe shooting. He testified that Guthrie had spoken about an incident when he and others had

been working on a boat and Applieant' c'ame over, having'-been drinking ‘aleoho‘l' He did"not"think':
that Guthne had anything to add to the case based.on what had been in his statement, and he noted _

that Guthrie kept dodging whenever trial counsel’s investigator tried to talk to him. He testlﬁed '

that he did not remember discussing’ the. facts of the case with Nathan gpersonall-y,- b_ut he did

‘remember talking to Nathan and Nathan’s wife about Applicant and 'the status of the case. He

testlﬁed that hlS investigator spoke. with Nathan and confirmed- that Applicant.had asked Nathan

earher on the day of the shootmg about the price of a gun. Nathan was present at tnal but trial

' counsel decided not to call him as a witness because there was a gap'in time between-Apphcant s .

phone-eail to Nathan-fand'the shooting itself -

. Trial testiﬁed that he talked w1th people at Walmart and Rite A1d in order to get records.
He: testlﬁed that the history of abuse between. Apphcant and the victim was a mutual one He
testified that the prosecution’s case had been that Applicant and the victim had been drlnklng, that
Applicant was mean when he was intoxicated, that Applicant became angry about. something, that
Applicant shot the victim, and that Applicant tried to stage the shooting as an accident while

leaving the victim in the house to die. He testified that Applicant had given three ‘different
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‘statements about the event. He testified that Applicant took the gun with him when the left the

house after the-shooting, and that gun was eventually found under a couch cushion at Apphcant’ '
son’s house. He testlﬁed that Apphcant told h1m that the shooting had. been an accident and that

he had not been trying to kill anyone. He testified that there were no witnesses to the shooting’

| except’ Apphcant and the v1ct1m He testlﬁed that Applicant told him that he would be acqmtted

because the victim would testify at trlal that the shooting had been an-accident. He testified that
the victim d1d not do as Apphcant said. He testlﬁed that he talked to AppliCant’s and the v1ct1m s
daughter who had talked to the v1ct1m after the victim was released from the hospital, and that the

victim had ‘made it clear that she would not testlfy that the shootlng had been an ac01dent He

testified that he told-this to Apphcant, but that Applicant did not accept it as true. He testlﬁed that
;the v1ct1m had even attended Apphcant s bond heanng and made a statement that indicated that
she would not be on'the side of the defense, but that Apphcant remained convmced that the victim

: would. be a defense w1tness

All defendants have.a nght to the as31stance of effective counsel as provided by the Slxth‘ ~

7, Amendment to the Umted States Constltutlon Stnckland \'A Washmgton, 466'U.S. 668 (1984);

Lomax V. State 379 S.C. 93, 665 S.E.2d 164 (2008): A post-conwctlon relief apphcant has the

___burden of proving the_ allegatlons in his post-conv1ct10n relief- actlon and when-alleging-that-his— - -

lawyer. was constltutlonally meffectlve he must prove that the conduct of her lawyer “s

undermmed the proper ftmctlomng of the adversarial processthat [that conduct] cannot be relied
upon as having produced a just result.” Strickland, 466 U.S. at 686. In evaluating allegations of
ineffective lassistance of-counsel, the post-conviction relief court applies the two-pronged test

outlined in Strickland. First, the applicant must prove that the performance of his lawyer was

deficient. Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625 (1989) (quoting Strickland).
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Under this prong, the court measures an attorney’s performance by its “re-asonableness under
prevailing professional norms.” Cherry, at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at
690). In order fora post—conviction telief applicant to successﬁllly prove that his defense attorney’s ,
performance was deficient, the applicant must prove “that counsel .made errors so ‘serious that
counsel was not functioning as the ;-counsel" guaranteed by the Sixth Amendment.” Butler v. 'State',
286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985) (quotaticn omitted). “The proper measure of
counsel’s performance remains whether he has prov1ded representatlon w1th1n the range of
competence requlred of attomeys in crlmmal cases.” Id (citations omltted) The “preemment
authonty for all” courts when they are cons1der1ng an applicant’s claim of constltutlonal
1neffect1veness requires- that the courts be h1ghly-~deferent1a1 toa defen'se lawyer’s perfonnance
becauee:

[I]t is all too easy for a court, examlmng counsel’s defense after it has proved

unsuccessful, to conclude that a’ particular act or omission of -counsel was

unreasonable . . .. A fair assessment of attorney performance requires that every

. effort be made to eliminate the dlstortmg effects of hindsight, to reconstruct the

- . circumstances of counsel’s challenged conduct, and to evaluate the conduct from

» counsel’s perspective at the time. Because of the difficulties inherent in making the

evaluation, a court must indulge a strong presurnption that counsel’s conduct falls
W1thm the wide range of reasonable professmnal ass1stance

Id. at 444-45, 334 S.E.2d at 815-16 (quotlng' Stnckland). ‘An applicant muct overcome this
presumption to receive relief. Qm 300 S.C.at 118,386 S.E.2d at 625 “The burden of rebuttmg
this presumptlon rests squarely on the defendant and it should g0 w1thout saying that the absence
of ev1dence cannot overcome it. In fact even if there is reascn to think that counsel’s conduct was '
far from exemplary, a court still may not grant relief if the record does not reveal that counsel took

an approach that no competent lawyer would have chosen.” Dunn v. Reeves, 141 S. Ct. 2405, 2410
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Second, the deﬁcient’perfonnance must have prejudiced the applicant such that “there is a

reasonable probabllity that but for . [the: lawyer s] unprofesswnal errors, the result of thev
proceedmg would have been dlfferent ” Cherry, 300 S.C. at 117- 18, 386 S.E.2d at 625.
"“Representation is an art, and an-act or omission that is unprofessional in one case‘may be sound
of even bnlhant in another Even if a defendant shows that particular errors of counsel were

unreasonable therefore the defendant must show that they actually had an adverse effect on the

defense.” Hill V. Lockhart 474U S. 52 58 (1985) (quotation omitted).

The standards do not estabhsh mechamcal rules; the ultimate focus of i mqu1ry must' be on
the fundamental fairness of the proceedlng whose result is bemg challenged. A court need not first
deterrmne whether a lawyer’s performance was-deficient before examinmg the preJudlce suffered
-by the defendant asa result of the alleged deﬁc1en01es Ifit is easier to dispose of an meffectiveness'
_ clalm on the ground of lack of sufficient prejudice that course should be followed. Strickland, 466
U.S. at 697. Moreover, Stnckland does not require a finding of 1neffect1veness merely for dev1at10n
, froni .some. r1g1d rule of representatlon Rather Strickland requ1res the post-conv1ct10n relief
' .apphcant to prove that “counsel’ made errors So serious that' counsel was not functlomng as the
‘counsel’ guaranteed the defendant by the Sixth Amendment.” Id. at 697. Therefore, the function
.of the post-.conviction relief court is to determine if “in light of all'the circumstances, the identified
acts or omissions were outside th'erwide range of professional competent assistance” required 'of a
criminal defense attorney. Id. at 690. |

This Court finds that Applicant has failed to prove that there was any deficiency in plea
) counsel’s performance w1th respect to his pre-trial investigﬁion. A defense attorney “has a duty' to
make reasonable investigations or to make a reasonable decision that makes particular

investigations unnecessary.” Strickland, 466 U.S. at 691. Thus, “[a] criminal defense attorney has
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the duty to conduct a reasonable investigation to discover all reasonably avai'lable rnitigation
evidence and all reasonably avallable evidence tendlng to rebut any. aggravatmg evrdence :

introduced by the State.” Mcnght v. State, 378 S.C. 33 46, 661 S. E2d 354 -360 (2008) A

defense. attorney s decision not to. 1nvest1gate should be: assessed for reasonableness under all the

crrcumstances with heavy. deference to counsel’s judgment. Slmpson v..Moore 367 S.C. 587,.597,

627 S.E. 2d 701, 706 (2006), abrogated on. other grounds- bV Smalls V. State 422 S. C 174 810

S. E2d 836 (2018).- “A court de01d1ng an actual 1neﬁ‘ect1veness clarm .must Judge the

reasonableness of counsel’s. challenged conduct on the facts of the partrcular case v1ewed as of

the time of counsel’s conduct.” Bagwell A State 410 S. C 259 265 763 S. E. 2d 630 633 -34 (Ct.
- App. 2014) (quoting. Stnckland) The only speclﬁc th1ng Apphcant alleged that trial counsel shouldu‘
. have :done was to mtervrew or. speak with three people: (1) Nathan 2y Hogg, and (3) Guthrie. ,.
Nathan’s - test1mony that tnal counsel drd not speak with h1m is not credible i in hght of tr1al
'counsel’s credlble testimony that he did speak with Nathan and Nathan’s w1fe Adm1ttedly, trial »
, counsel testrﬁed that he probably d1d not speak about the facts of the case with Nathan; however
| tnal counsel said that his mvestlgator did so. Tnal counsel’s credrble testlmony that he cons1dered
‘calling Nathan as a witness at tnal but then decided not to do'so proves that he was famrhar with
the mvestlgator s summary of Nathan s statement. Trial counsel cred1bly testlﬁed that he de01ded
-~ that Nathan had no personal: knowledge of the shooting 1tse1f and would not have. been able'to
provide testimony helpful to the ‘defense; that was a reasonable conclusmn Tnal counsel’
: testimony that his investigator spoke to Hogg i is credible, and proves that he cons1dered Hogg’s
statement. He credibly testified that he did not call Hogg as a witness because Hogg had no
personal knowledge of the shooting and trial counsel felt that Hogg had nothing to add to the

defense; that too was a reasonable conclusion. Trial counsel’s testimony that Guthrie tried-to avoid
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speaking to trial counsel’s investigator and had not been a vvitness to the :sh'ooti‘ng is credible,‘ and
proves that trial .counsel considered whether Guthrie had anythmg to add to the 'defense 'His
dec1s1on that Guthrie’s testimony would not be helpful ‘was reasonable under the c1rcumstances
ThlS Court ﬁnds that Apphcant has failed to prove that there isa reasonable hkehhood that
the outcome of trial would have been different if trial- counsel had called Nathan Hogg, or Guthrie S _
as witnesses. A defense attorney’s “[f]allure to conduct an mdependent 1nvest1gat10n does not-
constitute ineffective assrstance of counsel when. the allegatlon is supported only by mere

speculatlon as to the result » Moorehead v. State, 329 S.C. 329 334 496 S.E.2d 415 417 (1998)

(citing Kibler v State 267 S.C.;250, 227 S.E. 2d 199 (1976)) An apphcant allegmg that ‘his
attorney fa1led to prepare for. the case must show how additional preparatlon would have resulted

'~1n a d1fferent outcome Skeen V. State 325 SC 210 214, 481 SE2d 129 132 (1997) An,_

apphcant must produce the testimony of a favorable witness or otherwise offer the testlmony in

accordance with the rules. of evidence at the PCR hearing in order to estabhsh prejudlce from the:

, w1tness fallure to testlfy at tr1a1 ? Banmster V. State 333 S.C. 298, 303 509 S.E. 2d 807,.809 . -

(1998) (cmng Pauling v. State , 331 5.C. 606, 503 S.E.2d 468 (1998)) see also Dempsey V. State, -

363 S. C 365 370 610 S.E.2d 812 815-(2005).(holding that the PCR court ] ﬁndmg that Dempsey
was prejudiced by,tnal counsel’sfallure-to call an expert at trial to rebut the State’s expert was
merely speculatlve when Dempsey failed to have an expert testify at his PCR heanng) abrogated

on other ,Qrounds by Smalls, 422 S.C. 174, 810 S.E.2d 836. Applicant did not produce testlmony

from Hogg or Guthrie for this Court’s consideration, so this Court must find that Applicant has
failed to meet his burden with respect to them. Applicant did present testimony from Nathan;
however, Nathan’s testimony before this Court confirmed the reasonableness in trial counsel’s

decision not to call Nathan as a witness at trial. Nathan was not a witness to the shooting and could
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‘ only say that he had heard both Appllcant and the v1ct1m soundmg :over the phone some tune before
|the shootmg occurred as if they were in. good spmts If one accepts Nathan s test1mony and.

Appllcant’s statement to law enforcement oﬁicers as true Nathan s call w1th Appllcant took place
ot about 8 00 p-m. and the shootmg took place at about 9 30 p m. Tnal Tran 29 The Jury heard'
A the v1ct1m s testm10ny about the shootmg, Wthh would have been devastatmg to the defense even N
if the Jury had heard Nathan’s test1mony ‘Trial Tran 273 78 Furthermore Appllcant s mult1p1e |
explanat1ons for the shootmg were qu1te harmful to Apphcant’s defense Tnal Tran 92 93, 100 :

: 110, 113 120- 21 125 144 157 159- 60 163 167 204 06 218 22 7 E '
| Th1s Court ﬁnds that Appllcant has falled to prove that tr1al counsel was constltutlonally
meﬂect1ve for conductmg an madequate pre-tnal mvestlgatlon because Apphcant has farled tov-_
_ prove‘that there was, any deﬁc1ency in tnal counsel’s performance w1th respect to hrs rmvest1gat1‘on

- and’ because Appl1cant has falled to prove that there is a reasonable l1kel1hood that the outcome kof

T tr1al Would have been different. had tnal counsel called Nathan Hogg, of Guthrle as wrtnesses at
‘ ltnal TlllS clarm is demed and d1srmssed w1th pre_]ud1ce |

Appllcant S, clatm that trtal counsel was constttutlonally mejfectzve for Hot properly advtsmg :
: Appllcant regardmg a plea offer , ' : »

Apphcant testified before thrs Court that trial counsel led h1m to beheve that he had a 50%
chance of bemg acqmtted at tr1al and that he would probably be acqultted He testrﬁed that he -
recelved a plea offer for twenty years in prrson suspended upon the serv1ce of e1ght years
unpnsonment and five years of probatlon based on the mvestlgatlon that tnal counsel had done .

and based on the posrtlon that trial counsel had taken on Apphcant’s chance of'success. He test1ﬁed ‘
| that he and trial counsel talked about the offer once or tw10e and that he would have accepted the ,

 offer if he had known that the Wwitness testimony was going to be so unfavorable. ,
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Trial counsel testified that the solicitor initially refused to make an offer of fewer than

twelve to fifteen years, but eventually offered an elght-year sentence with probation. He testified
that he advised Applicant thata Jury could go either way on the case. He testified that Applicant

told h1m that the shooting had been an acc1dent that he had not been tIymg to k111 anyone, and that

~ he wanted a plea oﬂ‘er w1th a senfence that would allow him to be released from pnson before he

died. He testified that Appl1cant wanted a jury trial based on all of those considerations. He testified

that he, and Applicant’s own daughter, tried to talk Apphcant into taklng the plea offer, but that

- Applicant refused to do so and: wanted a trla.l

"This C01irt fmds" that Applicanthas failed to prove that there was any deficiency in plea
counsel’s performance wﬂh respect to his commumcatlons to Apphcant about the plea offers “[A]

defendant has the nght to effective a351stance of counsel during the plea bargammg process.” Bell

gv State 410 S.C. 436, 440- 41, 765 S.E.2d 4, 6 (Ct. App. 2014) (quoting Davie v. State, 381 S.C.

601,.675 S.E.2d 416 .(2009), abrogated.on other grounds by Smalls, 422 S.C. 174, 810 S .E.2d 836..

A defense attorney “has the duty to commumcate formal offers from the prosecutlon to accept a

plea on terms and cond1t10ns that may be favorable to the accused.” Id. (quotmg M1$sour1 v. F rve '

‘ 566 U.S. 134 (2012)) Apphcant has not proven that there was any plea offer that trial counsel d1d

not commumcate to Apphcant On the contrary, it appears that trial counsel communicated all

offers that ,werefe).(tended. Applicant admits that he turried down a plea'offer and alleges that he

" did S0. based upon advice from trial counsel that. Apphcant would probably be acqmtted at’ tnal

Tr1al counsel testlﬁed that he tr1ed to convince Applicant to take the plea deal because he did not
believe that the evidence at trial would be favorable for the defense, and that even Applicant’s own
daughter tried to convince Applicant to plead guilty; and trial counsel testified that his efforts in

that regard were not successful because Applicant felt confident that the victim would testify
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favorably towards the defense at trial, with Apphcant disregarding trial counsel’s advice that the

victim would not do so. This Court ﬁnds that Apphcant’s testlmony that trial. counsel pamted a'

positive picture of Apphcant’s chance of s success at tnal is not credlble Tr1al counsel’s testlmony

lthat he advised Applicant to plead gu‘ﬂty 1s credible. Applicant’s decision‘ to reject the ’plea offer

was. based upon his- own estimation of his chance of success at tnal WhJCh d1scounted trlal
counsel’s adV1ce to the contrary |

This Court finds that Apphcant has fa11ed to prove that trial counsel was constltutlonally
meffectlve in his commumcatlons to Apphcant about plea offers because Apphcant has not proven

that tnal counsel’s performance was deficient in any way and has failed to prove that there was

- any resulting prejudice. This claim is denied and dismissed with prejudice.

" .CONCLUSION

,» _ Ba’sed on all the foregoing, thjs Court finds.that Applicant has not proven any constitutional

violations or. depnvatlons that would requlre this Court to grant his apphcatlon for post-conwctlon A

o rehef Therefore, this apphcatlon is denied and dlsmlssed with preJudlce [ o
Hl o
. ITIS THEREFORE ORDERED 8

o
, o
* This application for post-conV1ct10n relief is denied and dlsrmssed with ‘ gj 8
prejudice; and _ o

2. Applicant shall remain in the custody of the State within the South @ﬁ

' - Carolina Departmenit of CorrectionsM ‘ o
AND IT IS SO ORDERED this |, | day ofw , 2022,

S.C. SUPREME COURT

NIV am11:49:25

Anderson, wf‘CGC %F’ G5

, South Carolina

NG\I 1 2@22
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CLERK OF CCURT
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Richey and Richey, P.A.
Attorneys at Law

. Post Office Box 10916
Greenville, SC 29603

The Honorable Patricia A. Howard
Clerk of Court

The Supreme Court of South Carolina
Post Office Box 11330

Columbia, SC 29211
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