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THE COURT:  We are on the case of 2009-CP-46-05195.


Patton versus Miller.  Mr. Davis, Mr. Graham has filed a


motion for attorney voir dire and also a motion for a


survey to be sent to the jury pool.  Do you have a


position on those motions?


MR. DAVIS:  I do, Your Honor.


THE COURT:  I guess I should have said, are you


opposed to those motions?


MR. DAVIS:  Yes.


THE COURT:  Okay.  I will give you a chance to be


heard on that.  Let's give Mr. Graham a chance to unpack


and then we will go ahead.


MR. GRAHAM:  I am ready.


THE COURT:  Okay, Mr. Graham, all set?


MR. GRAHAM:  Yes, sir.


THE COURT:  All right.  Mr. Davis, let's start with


your motion to refer recusal.


MR. DAVIS:  This is probably the oldest case still


out there.  We were ready to try this case about this time


last year and then had a COVID outbreak and got continued


and here we are.  Your Honor, my client feels very


strongly, and I expressed that as clear as I could in my


motion, that he doesn't feel he can get a fair trial in


front of Your Honor because of the prior association, his


practice here in Rock Hill where he practiced for many
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years, had been testified in many cases, expert treating


physicians.  And my assertions to him, you and other


lawyers, known over the years, does not feel he can get a


fair trial in front of you.  I told him I would file this


motion, I wasn't real crazy about it but he wanted me to


do that.  I did cite in my motion, the last time you and I


tried a case together in Spartanburg, you were lead


counsel and a former partner was with me -- (inaudible),


in front of Judge Hayes, Mark Hayes.  And we made a motion


at the end of Plaintiff's presentation.  And Judge Hayes,


more than a half hour and came back and granted a motion


for a directed verdict.


THE COURT:  It is very good lawyering on your part


and Mr. Williford's part.


MR. DAVIS:  But the Court of Appeals didn't agree


with Judge Hayes.  I thought that was surprising but


nevertheless, sent it back and for trial.  And I tried


that case about a year ago and got a Defense verdict.


That is the history, I make the motion in good faith.  I


don't think it is, I did make it with trepidation knowing


who you are.  And I did, my personal assessment of you is


a gentleman, a Judge, fair-minded and give a fair trial.


He said, I don't think so.  He has filed the motion and


here we are.  


THE COURT:  I understand.
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MR. DAVIS:  I have never done this before.  And I


hope the Court --


THE COURT:  Of course not.  Mr. Davis, I don't ever


recall having contact with Dr. Miller either as an expert


in one of my cases or ever having worked on a case against


that medical practice.  Is that correct, as far as you


know?


MR. DAVIS:  As far as I know.


THE COURT:  And I might as well put on the record,


this is the medical practice associated with Piedmont,


right, it is on Herlong Avenue?


MR. DAVIS:  Yes sir, that is right.


THE COURT:  I have a friend who is a physician in


that practice.  So it is Dr. Bailey, to the best of my


knowledge she doesn't have anything to do with this case


but she and I are in Sunday school together at church.  We


see each other every Sunday morning in Sunday school.  Mr.


Graham.


MR. GRAHAM:  I don't know if you got to read it?


THE COURT:  I did, yes sir, I read it.  Yes, sir.


MR. GRAHAM:  That covers the law.  I don't know if


Your Honor has had a chance to read it.  But the main


point is, I think the law is pretty clear on South


Carolina cases, probably been modified by the U.S. Supreme


Court decision I referenced.  But the only thing they base
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is the law practice, you were employed with years ago.


The motion is artfully worded.  The first time I read it,


I thought they were saying that you had something to do


with the case against Mr. Miller.  Clearly you didn't.


They are not really asserting anything other than,


McGowan, Hood is well known and highly regarded for med


mal litigation.  You used to work there at the law firm.


Dr. Miller and his practice, I believe certain colleagues


of Dr. Miller, you used to work there.  Dr. Miller and his


practice. he has served as an expert and maybe a fact


witness, and this business about you got a directed


verdict against you?


THE COURT:  Yes, sir.  Yes, sir.


MR. GRAHAM:  The point is we lose some and we win


some.  And I don't see how in the world the lawyer, you or


McGowan, Hood or Ashby1 Davis or any other member of his


firm has anything whatsoever to do with anyone reasonably


questioned -- nor impartiality.  You have been in the


Solicitor's office more recently than McGowan, Hood.  Mr.


Davis admits that you are well known as a man and a Judge


of integrity.  Mr. Davis says that he doesn't make this


motion frivolously.  It is hard for me to distinguish this


motion from a frivolous.  I just don't see any remote


basis for you to grant this motion.  Now, interestingly,


in section E, excuse me, Section B says, excuse me.  I
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cited this section in my brief.  It is subsection B or E.


At any rate, it talks about the fact that a Judge should


recuse himself.  At any rate, it talks about the fact that


a Judge had recused himself if he or one of his former


colleagues at a law firm had been involved in this case.


Your Honor hasn't.  The only reason I raise that point is


to distinguish what the law is as a legitimate basis.


When this development, your ex-law firm handles a lot of


med mal cases.  When you were employed there you worked on


those cases.  And some of those lawyers had dealings with


various members of the Defense practice.  And that you had


dealings with Mr. Davis, it is hard for me to understand


how any of that develops to a serious issue about whether


anyone could reason, question you (inaudible).  I believe


the motion should be denied.


THE COURT:  Thank you, Mr. Graham.  Any reply, Mr.


Davis?


MR. DAVIS:  Your Honor, I appreciate Mr. Graham's


argument.  It is not a likely filed motion, (inaudible).


One that I cited, that language -- one may reasonably


infer and that is the whole basis.  My client is


definitely in that category, representing his interest and


his issues.  It is not frivolous.


THE COURT:  I certainly don't think it is frivolous.


MR. DAVIS:  And I think it is reasonable regardless
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of how (inaudible).


THE COURT:  I certainly don't think it is baseless or


frivolous.  I am going to deny the motion.  I have given


this matter considerable thought, both this morning, and


obviously, Mr. Davis, when you filed the motion.  I don't


think I have ever denied a motion to recuse before because


my general philosophy is, if the attorneys think there may


be an issue, there are plenty of other Judges who can try


cases.  This is a little bit different and in that my


thinking is, there are only two Judges in York County.


And if I recuse myself in a case because other attorneys


in McGowan/Hood had other cases involving this medical


practice, that basically means I have set a precedent that


any involvement that McGowan/Hood in any kind of case is


going to mandate recusal.  And I don't think that is fair


to McGowan/Hood, there is only two Judges in York County.


So, you know, I normally would have granted this motion if


your client is uncomfortable in this case.  I am not going


to.  I don't find, based on what I know, that there is a


reasonable belief that I would be partial to one side or


the other in the case.  I am going to deny the motion.


MR. DAVIS:  Thank you.


THE COURT:  In the interest of time, I would just say


I am inclined to grant the motion for voir dire.  I will


hear from you, Mr. Davis, I will hear from you on that.  I
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have done it twice before when cases, and has worked


pretty well.  What I have done before, very limited,


thirty minutes per side and I don't allow any questions


about the facts of the case.  Just, have you ever been in


a lawsuit before, have you ever, think you have been the


victim of malpractice before.  Those kind of questions but


no sort of arguing the case via questions to the panel.


If y'all want, the first case I did it in was on the


Plaintiff's side, it was John Cassell and Phillip McFee,


and the Defense side was Joe Tourney, (ph), from


Charleston and a gentleman named Matt Coles from Georgia.


So if any of you want to talk to those folks and see how


it worked.  I am sure they can give you feedback.  What


they did, was they had auction panels printed up with the


juror numbers and they had the clerk to pass those out.


And that moved things along.  So the attorney would ask a


question, you know, has any member of your family ever


filed a malpractice suit and they would raise their paddle


with their juror number if the answer was, yes.  And that


moved things along pretty quickly. 


MR. DAVIS:  Thank you, Your Honor.  I don't really


have any strong opposition to it.  I appreciate the way


you have outlined it, thirty minutes instead of an hour.


No questions on the facts.  


THE COURT:  Yes, sir.
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MR. DAVIS:  I am licensed in Georgia too, we do that


in Georgia, the individual voir dire.  What I think the


Court is saying, we are going to have a voir dire that


would be submitted to the Court beforehand and you would


allow us to ask whichever of those questions you would


approve of previously submitted.  My other question, and I


will call John, would it include, you know, we ask a


question and paddles are raised, whatever.  Do we get to


individually ask each one of those.


THE COURT:  If you think that is good, thirty


minutes, absolutely, yes.


MR. DAVIS:  Okay.  Great.  Thank you so much.


THE COURT:  So it sounds like not too strongly


opposed to that idea?  Would you like to be heard on that,


Mr. Graham?


MR. GRAHAM:  I appreciate Your Honor's ruling.  If


there is needed followup that involves something more


personal, may we do that at sidebar?


THE COURT:  I am not inclined to do that.  You can


definitely bring an individual juror up to the sidebar


but, I mean the main counter argument against doing this


is always how much time it takes.  So I am reluctant to


say we are going to stop the clock and we bring people up


to the bench.  I would be happy to do that if you want to


but we will keep the clock running.
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MR. GRAHAM:  Yes, sir.  Thank you.


THE COURT:  And on the other issue, I have never had


a request to do a juror questionnaire.  I know those are


routinely done in Federal Court.  The Clerk's office tells


me they can do it and they have done it before.  Mr.


Graham, I will be happy to hear you on that.


MR. GRAHAM:  Thirty minutes for jury voir dire.  I


think it really streamlines the questions if we have some


additional information from the jury questionnaire.  And


what I had in mind to avoid any controversy, what I had in


mind, (inaudible), anything that we can agree on and then


if we think there is some very important, have the


opportunity to approach Your Honor.


THE COURT:  Mr. Davis.


MR. DAVIS:  It has been a long time since I have been


in Federal Court.  We had individual voir dire.  I don't


have any problem with it.  My concern is, this is a very,


very long trial.  And we are starting on Tuesday.  It is


going to go well into the next week.  I have got experts


flying up --


THE COURT:  Thank you, I need to look at my schedule.  


MR. DAVIS:  The questionnaire part, we hardly get the


full data that the County sends out, the detailed list,


the day of the trial starting, the jury selection.  It is


going to delay, I don't know when we will get them back.
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I mean, send them out over the holidays.


THE COURT:  Ms. Foster.  If we say yes to this, Mr.


Graham, you are going to need to provide 300 copies of the


questionnaire to the Clerk's office by December 10th. 


MS. FOSTER:  And if they want to check with, Wendy is


now the jury coordinator for civil, if you want to check


with her and send copies with what we have as we go.  That


is doable as well.


THE COURT:  Mr. Davis, you raise a really good point


and that has certainly been my experience as well.  It is


hard to get us to answer where they work, you know, on the


post card sent out by the Clerk's office.  But, I mean, to


the extent that a handful of jurors may spend some time on


the questionnaire and give y'all some good answers.  It


seems like something is better than nothing.


MR. DAVIS:  I am fine with that.  I don't see how we


can get all of this done.  I will leave this to Mr.


Graham, he is the one that wants to do this.  I will look


at it and if we can agree on things that is fine.


Otherwise, we will have to have a hearing on what we are


going to allow and not to allow on the questions.


THE COURT:  Why don't we just say, I will grant the


motion, Mr. Graham, and as you outline you can send the


Federal questionnaire and any additional questions that


you and Mr. Davis agree on.  If it is something that you
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and Mr. Davis don't agree on, I am not inclined to do it.


One, because the time, I mean that is eight days from now


it has got to go in the mail.  So I don't think we are


going to have time for a hearing.  Let's limit it to the


Federal questionnaire and anything Counsel can agree on.


Just remember, you have got to have 300 paper copies to


the Clerk's office by December the 10th.  Counsel, would


y'all like to have a written order on the recusal motion


or on the other motions?


MR. DAVIS:  I don't require one, Your Honor.


MR. GRAHAM:  No, sir.


THE COURT:  Well, Counsel, thank you very much.  I


appreciate it.


MR. GRAHAM:  I have one other motion. 


THE COURT:  What was the motion?


MR. GRAHAM:  Asking Your Honor to disqualify any


perspective --


THE COURT:  Oh, I did see that.  Any jurors, I am


reluctant to do that.  Is other Judges doing that or is


that experience --


MR. GRAHAM:  I have tried two cases in Marlboro and


we had protocols in place.


THE COURT:  That is what we have done here.


MR. GRAHAM:  I tried a case in, the jurors wore masks


and we followed all the protocols. 
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THE COURT:  To even to get to that we have got to ask


them who is vaccinated and ask for proof.  And that makes


me uncomfortable.  I will deny that motion.  I appreciate


y'all making the drive.  


MR. GRAHAM:  Thank you, good to see you.


THE COURT:  Nice to see you.


*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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THE COURT:  I will hear from you first.


MR. DAVIS:  May it please the Court, Your Honor.  I


crave reference for not only our motion but our memorandum


that was filed subsequent to that with the exhibits and


just to highlight the points that I would like to make at


this point.  Respectfully would argue the denial of the


Court's Rule 15 motion is grounds for the Court's


consideration to grant a new trial in addition to other


matters.  But I would like to address that one first.


THE COURT:  Yes, sir.


MR. DAVIS:  Essentially, Your Honor, Rule 15 clearly,


Rule 15 (b) clearly allows and permits a party to move for


an amendment in the pleadings, to add an un-plead


affirmative defense to conform the evidence presented at


trial as we did in this case.  And I would just point to


our memo in the case of Staubes versus the City of Folly


Beach and also the Court of Appeals decision in Parker


versus Spartanburg Sanitary Sewer District in 2005.  In


particular in the Parker case where our Court of Appeals


said Rule 15 shall be liberally and freely granted.  In


the prejudice, Rule 15 envisions is a lack of notice that


the new issue is going to be tried and a lack of


opportunity to refute it.  And the party opposing the


amendment has the burden of establishing prejudice.  And


the Rule strongly favors amendments and the Court is
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encouraged to freely grant leave to amend.  Also the Pool,


(ph), case is helpful for the Court's consideration to


support our motion.  In that case it involved attorneys


fees that was requested by, in a domestics relations


matter.  And the Supreme Court, when they affirmed the


remission of the moving party to amend its pleadings, said


that the wife in that, in that particular case knew well


before trial that the Defendant, Husband, was seeking


attorney fees and cost.  And I think that language is


helpful in your consideration of part of our, for this


motion.  Your Honor, in this case, back in October of 2018


Plaintiff Counsel filed a motion for partial summary


judgment or in the alternative, an order granting a stay


of trial until pending appeals in other cases resolve


material issues likely to arise in this case.  That was


the caption of his motion.  Judge Hall heard that


in-chambers.  It was actually at a status conference to


set this case for trial back in 2018, October of 2018.


And filed a motion, which is part, one of our exhibits


that we submitted.  They specifically address South


Carolina Code of Laws, Section 15-32-230 which clearly


gives evidence in this case that Plaintiff was well aware


that Defense would be contending and requesting that


statute be charged to the jury.  In fact, that was the sum


and substance of the conference with Judge Hall
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in-chambers pursuant to the status conference and to


Plaintiff's motion for stay pending Court of Appeals


decision on pending cases involving this very issue.


Judge Hall was very specific in granting the stay, after


full discussion between Defense Counsel and Plaintiff


Counsel in-chambers pursuant to Plaintiff's motion for


stay.  That the Court really wanted to have some guidance


from the Appellate Courts on this issue and therefore


granted the stay.  Plaintiff's Counsel was fully aware and


recognized that Defense would be requesting that charge in


this trial.  It is hard to imagine how they could


prejudice in light of some of those allegations that was


brought up in October of 2018.


THE COURT:  Mr. Davis, are any of the cases that you


direct me to, of course I have got your memo, are any of


those on affirmative offenses that were raised in the


middle of trial?  Because that is what I thinks puts up in


a category all its own.


MR. DAVIS:  I am not sure, Your Honor.  I think there


is an affirmative defense case that was mentioned and I am


trying to figure out which one that was.  Let me get my


glasses on.  I can't say with any specificity, Your Honor,


whether the Parker case or the Pool case specifically


related to that, this narrow issue that the Court brings


up to my attention.
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THE COURT:  Counsel, remind me, wasn't this the end


of the first week or the beginning of the second week when


the motion was made.  Am I remembering that correctly?


MR. DAVIS:  We rested on Monday, the 10th, as I


recall and it was right after we rested.


THE COURT:  Okay.  


MR. DAVIS:  I believe it was at the end of


Plaintiff's presentation of the evidence in this case, as


I recall.


THE COURT:  That would have been Monday of week two,


is that correct?


MR. DAVIS:  Whatever day that was.  We started on the


4th which was a Tuesday.


THE COURT:  Mr. Davis, you know, the main basis for


my ruling was that, this changes what the Plaintiff has to


prove if you assert that affirmative defense.  I mean, it


increases to a standard negligence to gross negligence.  I


mean, if you had made the motion a month before trial I


would likely have granted it.  But in the second week of


trial when Plaintiff has already presented their case, I


just don't see how I can grant that.


MR. DAVIS:  I understand your ruling, Your Honor.  I


am not going to dispute --


THE COURT:  Please dispute it, and that is why we are


here.
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MR. DAVIS:  I would point to the deposition of Dr.


Chauhan, my expert, who was taken in May of 2018 wherein


Mr. Graham asked a series of questions of Dr. Chauhan at


his very long deposition, that was taken May 31, 2018,


five months before he filed his motion for stay on the


statute.  And I just want to read some, just the questions


that Mr. Graham asked, again, to refute his claim that he


had no idea this was coming.  


MR. GRAHAM:  I am happy to stipulate that I asked


questions about the statute, both with respect with Dr.


Chauhan on the 31st of May, 2018; and a week earlier, the


deposition of Dr. Ernest on the 24th.  No question.


MR. DAVIS:  Thank you.  Saved reading several pages


of questions, specifically relating to that.  And the


deposition testimony of Dr. Duboe, those questions were


also raised by me and also in Plaintiff's testimony and


solicitation of Dr. Duboe's trial testimony where he


attempted successfully or unsuccessfully, Plaintiff's


counsel attempted to establish, while this was an


emergency, it wasn't a real genuine emergency.  Again,


anticipation of my anticipated charge, request to charge


on the statute itself which, again, was no surprise and no


prejudice possible to the Plaintiff given the posture of


this case at least from 2018 and on.  I am happy to move


on to my other parts.
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THE COURT:  Yes, sir.


MR. DAVIS:  Dr. Armenta's testimony which was another


grounds for our post-trial motion under Rule 59.  He was a


treating physician, he examined the Plaintiff, examined


Alexia.  We were aware of that.  We were also aware that


he was named as a damages expert.  It was only on December


10 of 2021, less than 30 days prior to trial, that we are


advised by an email that he was going to testify and offer


causation testimony.  We think that is too late, that we


did not have sufficient time to adequately prepare for


trial and prepare rebuttal testimony to his testimony,


anticipated testimony on a causation.  And we respectfully


submit that that is another grounds for a new trial.


THE COURT:  Mr. Davis, my recollection of his


testimony, it was pretty weak.  I mean, that he was not


one of the Plaintiff's strongest witnesses.  What, in


particular, do you think it was damaging to your case that


he testified to.


MR. DAVIS:  He clearly testified that in his opinion


the injuries sustained by Alexia was from a traction


injury and that, that was his testimony.  No, he wasn't


the strongest one.  I think Dr. Grossman was the stronger


causation expert.  No question about that.  And we had


full chance to cross-examine him at his deposition and at


trial.  Again, that should not have been allowed and we
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think that is further grounds for a new trial.


THE COURT:  Yes, sir.


MR. DAVIS:  Dr. Resnick being permitted to examine


Alexia in front of the jury, when there has been, not just


from Dr. Resnick but Dr. Grossman and Dr. Armenta and Dr.,


I can't remember, pediatric neurologist name, Dr. Nelson;


there have been ample, more than ample evidence about


causation and the nature and extent of her injury.  And to


permit Dr. Resnick, in front of the jury, to examine


Alexia was a clear violation of Rule 403.  We objected to


it and the Court permitted it and we submitted our


objections and the reasons therefore.  And we think that


is further grounds for a new trial.  With all due respect,


Your Honor, the Court's failure to grant a motion to


recuse were all the reasons filed in that motion, would be


an additional grounds.  Also allowing Plaintiff's Counsel


to continually refer to safety rules and equate that with


the standard of care which does not apply in South


Carolina.  That is not the standard, we think there is a


cumulative error doctrine that should apply in this case.


And all of those reasons and further listed in our memo


and our motion would be sufficient grounds for a new


trial.  Your Honor, also we would file our motion or have


filed a motion in opposition to Plaintiff's motion for


interest and cost under the offer of judgment.  He made
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his complaint --


THE COURT:  I will be honest, I have never had an


issue in offer of judgment before.  And the point that you


raise that there was an amended compliant filed.  I don't


know the answer, is there case law on that issue?


MR. DAVIS:  Not that I am aware of.  I think, again,


we submit to our, refer to our brief and our memorandum


that we submitted on that issue, Your Honor.  It is pretty


much of a novel issue but we think that an amended


complaint has effectively voided his offer of judgment.


It was not replead, and it was a new amendment after the


offer of judgment was rejected.


THE COURT:  Mr. Davis, in your memo you say that


amended pleading, added a Defendant.  Who was the


Defendant that was added to the amended pleading.


MR. DAVIS:  Amisub, (ph), Hospital.


THE COURT:  Which was not a Defendant at the trial,


correct?


MR. DAVIS:  Because they settled, yes sir.


THE COURT:  Anything else, Mr. Davis.  I will give


you reply after I hear from MR. Graham.


MR. DAVIS:  In the alternative, we are moving the


Court for limitation on non-economic damage cap in the


event that the new trial motion is not granted.  One claim


and one cap, that is our position.  We think that the


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







    10


statute establishes that.  There are no Appellate cases on


this issue.  And we submit that they are only permitted


one cap.  In the event the Court denies our motions today


we would, in the alternative, ask for a setoff, I think it


was $50,000.00 dollars that was paid by the hospital for


their settlement.  Your Honor, I don't want to belabor my


points.  I think they are all well covered in my brief.


THE COURT:  Yes, sir.  And I will hear from Mr.


Graham or Mr. Jordon and I will give you a reply, Mr.


Davis.


MR. GRAHAM:  Thank you, Your Honor.  There is a lot


to cover here.  I would like to respond to one of the last


items that is fresh in my mine.


THE COURT:  Okay.


MR. GRAHAM:  You had posed a question to Mr. Davis


about the offer of judgments statute.  And the offer of


judgment statute is very strong.  It doesn't say anything


in the world about an amended pleading.  It specifically,


well, one more thing.  Cocounsel here has just pointed out


to me that under Rule 15(c), in the amendment to the


pleading relates back and so, you know, it really doesn't


make sense to me how an amendment which relates back would


somehow mean that the offer of judgment is negated.  There


is nothing whatsoever in the Rule, just, the Rule has


mandatory language.  I am going to pull that up in just a
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moment.  Rule 68, the real, (a) just kind of lays out the


process for offer of judgment.  But (b) is the important


part, consequences of nonacceptance.  If an offer judgment


is not accepted and the offerer obtains a verdict or


determination at least as favorable as the rejected offer,


the offerer shall recover from the offeree, subsection


(1), about cost.  Subsection (2), if the offeror is a


Plaintiff, a percent interest computed on the amount of


the verdict or award from the date of the offer to the


entry of judgment.  And then it goes on to provide under


subsection (3) that the, the reverse would happen if the


Defendant is the offeror then the eight percent would be


reduced instead of added.  But the key part is, the


offeror shall recover from the offeree.  I mean, there is


no discretion involved.  Now, I did want to comment on --


THE COURT:  Mr. Graham, let me ask you a question


while you are looking.  If I do grant you cost under the


offer of judgment, interest in the offer of judgment


statute, is it computed on the verdict that the jury


returns or the, what may be a lessor amount after I


calculate setoff and caps and that sort of thing.


MR. GRAHAM:  My understanding is that the amount of


interest that we would be entitled is eight percent every


12 months, or whatever the peridium is from the date.  The


language of the Rule says from the date of the offer
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through the date the judgment is entered.  And so I


believe the eight percent would be on the amount of the


judgment that is entered after any possible adjustments


you might make.  I will point out, you know, I am not sure


what time our memorandum got filed.  I think it was around


midnight last night, we ran into some issues earlier.  I


don't know if Your Honor has had a chance to read that.


THE COURT:  I have got it, I will be honest, it was


after 12:00.  I have not read it.  But I will read it.


MR. GRAHAM:  And if, Your Honor, please.  One reason


we had trouble with that is because the Efiling system


were not happy with our exhibits. 


THE COURT:  I understand.


MR. GRAHAM:  They are pretty lengthy and it just kind


of spit out some of the stuff so we had trouble.  I don't


believe we have yet gotten all of the exhibits in but I


did prepare a copy of everything for you and Mr. Davis.


THE COURT:  Thank you, sir.


MR. GRAHAM:  So one of the points that I raised in


the brief, it might not be this one.  It might be the one


filed a couple of weeks ago.  One of the briefs that we


filed raised the issue about, what does it mean for a


starting point for the interest under the offer of


judgment.  The language of the Rule says, from the date of


the offer.  Now, does that mean the date we wrote them on
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the offer, the date the offer was filed or the date that


the offer was served.  


THE COURT:  It has to mean served, doesn't it, I mean


start the clock before they get it.


MR. GRAHAM:  Well, I proposed, you know, despite the


language of the Rule, which almost sounds like it is the


date we put on there.  But I suggested on there that we


would not be opposed to using the date that we put it in


the mail to Mr. Davis plus five days under the Rule.


THE COURT:  Okay.


MR. GRAHAM:  And the letter to Mr. Davis is, was


attached as one of his exhibits.  


THE COURT:  The letter with the offer of judgment?


MR. GRAHAM:  The one that is submitted, we copied him


on the letter to the Clerk, filing the original.  And then


when we got the original, the filed copy back, then we


served again.  That's the letter, the second letter to


Ashby, to the one that made an exhibit.


THE COURT:  Anything else on the offer of judgment


issue?


MR. GRAHAM:  You know, I don't believe so.  Well, let


me, I was really kind of caught off guard with Mr. Davis'


argument about that.  He's, he contends that the Rule


doesn't apply because we amended the complaint without


adding, we amended the complaint to add Piedmont without
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making a new offer of judgment.  But there is nothing in


the Rule that says we have to do that.  And then they cite


one case in support of their argument.  The case of


Schein, S-C-H-E-I-N versus Lamar, 284 SC 252.  The


pertinent language is at 255.  A 1985 Supreme Court case.


This, to his credit, Mr. Davis worked very hard crafting


his argument.  He goes on at some length why the Schein


case is so important, distinguishing an original complaint


from an amended complaint.  What that case is really about


is, it arises in the, (inaudible) of demurrers.  When the


Supreme Court got this case they spoke at some length


about what a tortured procedural history this case has


been.  If I recall correctly, it had been up and down a


couple of times.


THE COURT:  That case is prior to the adoption of the


Rules of Civil Procedure?


MR. GRAHAM:  I believe it is, Your Honor.  It is a


1985 case so, let me see.  At any rate, if I remember the


holding precisely, which I believe I do.  There had been a


demurrer, whoever filed the demurrer was not happy with


the ruling on the demurrer.  An interlocutory appeal was


taken from that, in the interim the Plaintiff amended the


complaint, a new demurrer was issued to the amended


complaint.  And when it got to the Supreme Court, after


going through this tortured history, they said, this is an
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interlocutory appeal, perhaps not appealable.  But it is


also a demurrer to an answer that has been superseded by


an amended answer.  So it is moot, there is nothing for us


to decide here.  That is the sole basis to supposedly


their argument that that amended answer has some


significance.


THE COURT:  I just double checked and the Rules of


Civil Procedure were adopted in '85 so that case would be


interpreting the procedural rules prior to the adoption of


the Rule of Civil Procedures.  So I have not read the


case, I will read it.  I am skeptical that a case dealing


with pleading in the prior error is going to have a whole


lot of continued validity.


MR. GRAHAM:  I mean, if it were something to be


considered, it really has no weight in regard to our


situation and that is all that Mr. Davis could come up


with.  Similarly the business about the, I don't know if


this has been waived or not.  In his motion Mr. Davis put


something in there about that our offer of judgment should


fail because when we did our amended answer we did not


plead entitlement to prejudgment interest.  Of course,


there must be a dozen differences between prejudgment


interest and eight percent under the offer of judgment.  I


have listed just a few here.  I mean, the qualifications


are totally different for getting prejudgment versus Rule
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68.  The starting date is different.  You know, what


triggers the starting date is different.  If judgment


enters into a commercial transaction he has the right to


specify any rate he wants to.  If he doesn't then they get


eight and three quarters.  On the other hand, with an


offer of judgment, it is eight percent.  You don't have


the right to modify that, you know.  The purposes are


different.  One is, a commercial transaction, value of


money.  The other one incentivizes itself.  I mean, they


are just totally different.  I don't know how you would


plead entitlement to offer of judgment interest when, I


mean --


THE COURT:  I don't need to hear any more on that


issue.  I think I have got that one.


MR. GRAHAM:  All right.  So if, I am happy to address


any questions Your Honor has.


THE COURT:  You can address the points Mr. Davis made


on his motion for a new trial.  That would be helpful.


MR. GRAHAM:  Yes, sir.  First of all, some of the


cases that he cited have very favorable dicta, favorable


to the Defense.  But the actual facts are those are, are


not that impressive.  For example, he mentioned the Pool


case, that was a domestic case.  There was a pretrial


order that said, one of the issues for the full merits


hearing is the claims of both parties for attorneys fees
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and costs.  The husband hadn't put it in his pleading but


it was documented in the official court filings that the


Judge recognized that they had both made the claim.  And


so at the full merits hearing, when the wife said, it is


prejudicial for him to be awarded attorneys fees and


costs, this is a surprise and prejudicial.  But, I mean,


it was in the official court records that those were going


to be addressed with respect to both spouses.  Similarly,


in, excuse me.  There is some other cases.  For example,


in the Parker case which Mr. Davis mentioned, that was a


case when, sorry, Your Honor.  But there are, on the


Parker case there was, it was a case against the Tort


Claims Act, Defendant.  And everybody knew that, under the


circumstances, there was this issue about whether or not


the Plaintiff would have to prove negligence or gross


negligence based on the Tort Claims Act.  And so that was


just, that was a situation where everybody knew going in


the Tort Claims Act was front and center.  And there was


some other ones that are just, just kind of silly.  Like


where someone had put in their pleadings, their written


discovery, answers to interrogatories or something.  We


are going to file, we have retained this expert, he is


going to testify, so and so.  And then the party on the


other side tried to stop them from pursuing that at trial


even though it wasn't technically plead in the pleadings,
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it was plain to see in the written discovery proceeding.


And so these facts that have the pro-defense, dicta, are


really just very unique fact situations that are totally


unlike what we have in this case.  Now, there is one thing


that I believe I need to address.  Mr. Davis was talking


an awful lot about a motion that I made in October of 2018


and a subsequent status conference with Judge Hall which


led to him entering a stay.  I went into some detail, in


the briefs that I just handed up.  But here is, I filed


the complaint in '09, the answer was in January of '10.


It didn't raise the issue.  Then when we amended our


complaint to add Piedmont, we hadn't been able to find any


response from Mr. Davis.  We are not sure that they


actually even filed an answer to the amended complaint.


But at any rate, we went from the first answer that they


had in January of 2010 all the way through, just after we


settled with Piedmont.  We settled with Piedmont, well the


order of approving the settlement with Piedmont was, I


think April 5th of 2018.  It was in the first few days of


April and then from my review of the records and my


memory, sometimes shortly before the deposition of Dr.


Ernest on May 24th of 2018 something happened to tune me


in that Ashby was either about to amend, I mean file a


motion for, to add the statute.  Or maybe one of his


associates said something that I interpreted as that.  At
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any rate, that is what motivated me to ask questions at


deposition of Dr. Ernest and Chauhan that did use some of


the statute terminology.  And then, a few weeks or months


later I know that Ashby confirmed his intent to, well my


memory is he confirmed his intent to file a motion for


leave to amend, to add the genuine emergency statute.  In


Ashby's recent filing, in one place he talks about,


stating to Judge Hall, that he intended to seek a charge


of the genuine emergency statute.  But then, so I am not,


it seems to me that either scenario works in my favor.  If


he had stated that he intended to file a motion for leave


to amend, then, you know, a reasonable interpretation of


that is, it must be coming in the next few weeks, months,


year.  But we never heard, after the status conference


with the Judge, we never heard anything else about


amending a complaint until I got a call from one of


Ashby's associate's asking me if I would consent to a


motion for leave to amend.  And I said, to do what.  And


he said, I will have to get back to you on that.  When he


got back to me the answer was, we want to add some


punitive damages defense.  Not a peep about the genuine


emergency statute.  And so that led me to believe they


have, likely abandoned their intent to go forward with an


effort to get the statute brought into the case.  And


then, you know, there was no indication, attempting to
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follow up on what I understood to be an expression of


intent to Judge Hall that they were going to file a motion


for leave to amend to the statute, that never happened


until the motion to conform of the evidence after we


rested.  But if you take the other scenario, if Mr. Davis,


in fact, said to Judge Hall, we intend to seek a charge on


the genuine emergency statute without actually filing an


amendment to do that, then with all due respect to Ms.


Davis, that looks to me like gamesmanship.  Knowing that


you have an affirmative defense and saying, or thinking,


we will tell the Judge we are going to ask for a charge,


even though it is an affirmative defense and even though


this case is eight years old, we are just going to wait


and bring it up after the Plaintiff rest of their case.


So either way you go with that, it mislead us.  And in


some of the filings he said he was asking for judicial


estoppel on the theory that we had made contradictory


representations to the Court and that we were trying to


mislead the Court.


THE COURT:  I don't need to hear argument on that.


MR. GRAHAM:  Yes, sir.  So I believe Your Honor has


soundly exercised your discretion to deny the motion.  I


think there are ample grounds to support the rulings that


you made.  I know you balanced these issues very carefully


and I haven't addressed Dr. Resnick's demonstration or Dr.
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Armenta.  But you have ruled so clearly on those before I


don't see any need to do that.  I have covered it in the


brief.


THE COURT:  Okay.  Anything else, Mr. Graham?


MR. GRAHAM:  Not unless Your Honor has questions.


THE COURT:  Mr. Davis, the difficulty I have with


your argument on the affirmative defense.  It does seem


that you and Mr. Graham are having discussions on this


sometime before the trial and no motion was made until the


second week of trial.  That is my concern.  That just does


not, it does not seem reasonable to me that the


Plaintiff's, what they have to prove can be changed by


asserting an affirmative defense that both sides knew was


possible in the second week of trial.  If you want to


convince me on that point I will be happy to hear from


you.  That is where I am sticking.


MR. DAVIS:  With all due respect, Your Honor, just to


correct one thing Mr. Graham related and I think he sort


of said it as he recalled that the conversation we had


in-chambers was never about any affirmative defense, it


was only about, yes Judge Hall, I intend to request that


charge when we go to trial in this case.  And that was the


entire discussion.


THE COURT:  I thought there was a discussion about


asking for a stay because the other case involving the
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emergency defense is on appeal.  Is that correct?


MR. DAVIS:  Yes, sir.


THE COURT:  I am not saying you were going to assert


it, but that issue was discussed by both sides.  I mean --


MR. DAVIS:  Which is kind of my point.  There is no


surprise or prejudice to the Plaintiff that we were going


to request that charge, which we did, and the Court did


not give or to amend our pleadings to conform to the


evidence that has been developed at trial.  Thank you,


Your Honor.


THE COURT:  Mr. Davis, any reply on the other issues?


MR. DAVIS:  No sir, Your Honor.


THE COURT:  All right.  Thank you, Counsel.  I will


need to think this through.  And I will issue a ruling as


soon as I can.  


MR. GRAHAM:  Thank you, Your Honor.


MR. DAVIS:  Thank you.


THE COURT:  Thank you, Counsel.


*** END OF REQUESTED TRANSCRIPT OF RECORD ***
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Joy, I received your email with the trial transcript and understand the motions hearing
transcripts are still on the way.  Thank you very much.
 
Nick
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From: Joy Holston <lakerjh1@hotmail.com> 
Sent: Wednesday, November 23, 2022 9:36 AM
To: Nick Charles <nick.charles@nelsonmullins.com>; Transcripts <transcripts@sccourts.org>
Subject: Re: Angela Patton v. Dr. Gregory Miller, Appellate Case No. 2022-000288
 
Mr. Charles,
Attached is the transcript and invoice for the case of Angela Patton vs. Dr. Gregory Miller, et al
Case number 2009-CP-46-05195.
 
I will be sending you the motions hearing for December, 2019 and February,  2022 within the
hour.
 
Please let me know you have received this email.
 
Thank you,
Joy E. Holston
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appreciate your efforts.
 
Thanks,
Nick
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