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T COUNTY OF GREENVILLE

. $TATEOFSOUTH CAROLINA . - ) - INTHE COURT OF (COMMON PLEAS

. -Mark AnthonyBayne, #250241 % Case No 2018 CP-23-S730
..... Apphcam ; _.: 5
R v L ; ORDEROFDISMISSAL
B '.StateofSouthCarolma, : ; L -------
e _ Re-"tpondent.-; - | ; | ENTEREDCOMPUTER :

) FOR THE THIRTEENHTH JUDICIAL CIRCUIT'_':; -

Thrs matter comes before thls Court by way: of an apphcatron for post-convrctlon rehef . =

- _'f'fr: ﬁled by Mark Anthony Bayne (“Apphcant”) o November 9 2018 The State’s (“Respondent”) %

o ; return to: the apphcatron dated Apnl 25 2019 mcluded a motron for a more deﬁmte statement f

| o ' An ev1dent1ary hearmg m thls matter was held before the undersrgned vra the WebEx v1rtua1

| 8 Z,platform on November 8, 2021 Everyone who partlcrpated d1d s0 remotely v1a WebEx Apphcant o

R "rts entlrety and the testrmony presented at, the evxdenttary hearmg, thrs Court ﬁnds that Apphcant- IR

: ‘ has fmled to prove that he is: entrtled to post-convrctxon rehef and demes the apphcanon wrth '

L prejudtce

o located in the Clerk’s flllngs

o PROCEDURALHISTORY v{:iy'i, 5:‘;'?__;-

Apphcant is presently rmpnsoned in the Seut.h Carolma Department of Correcuons The N

B Greenvrlle County Grand Jury 1ndrcted Apphcant in: September of 2015 for two counis of Lo

S The Court lssued thls Order and sent lt to be ﬁled wrth the clerk of Court in .lune 2022 but the Order cannot be o



Y

Lo On Apnl 6-8 2016 Apphcant proceeded toa Jury tnal with the Honorable D Cratg Brown (“trlal e o

o ) 'court”) presrdmg John P Abdalla (“tnal counsel”) represented Apphcant at that tnal and Justm S

B W1111am Hulloway ( ‘the sohcltor”) of the Thlrteenth Crrcurt Sohcttor s Ofﬁce prosecuted h1m Ati;_E .

, 'the conclusmn of tnal the Jury found Apphcant gutlty as mdtcted of carjackmg (2014-GS-23- -

a 11898), kldnappmg (2014-GS 23. 11899), a'r'm'ed robb'e'r'y' (2014 GS-23 11902) i possessmn of e

- a weapon durmg the commrssron of a v1olent crime: (2014-GS-23 11902) ! Apphcant was found'_'- o

o 'not gullty of two counts of consplracy (2014-GS 23 11901 -1 1900), anned robbery (2014-Gs-1-.'

o '_1 1897) The tnal court sentenced Apphcant as follows 10 ﬁve years 1mprlsonment for possessroni* '

s -‘ :23 11897) and possessron of a weapon dunng the comnmsston of a v1olent cnme (2014-GS~23-.»_ o

o fof a weapon durmg the comrrusston of a v1olent cnrne, to twenty years 1mpr1sonment for armed S

' Trtal counsel ﬁled a ttmely notlce of appeal Appellate Defender John H Strom (“appellate_ - o

E :counsel”) of the South Carolma Commrssmn on Indtgent Defense represented Appltcant on appeal ; _ :,. - ;: -

o 1mt1ally, argumg that the tnal court erred (1) in gtvmg an mstructlon pursuant tO Allen V. Umted S '

- iStates, 164 U S. 492 (1896), that was unconstttutlonally coercrve constttuted an 1mpenmssrblci;;

) The car_]aclnng and kldnappmg convictions related fo victim Aaron Shunk, but the armed robbery'?ff -
" andpossession of a weapon convictions related fo victim David Ennis.. = - S
L 2 Appellate counsel left the employ of the Commxssron on Indxgent Defense ‘on October 6 2017 o
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'been lmpnsoned The South Carohna Court of Appeals aﬁrmed Appllcant s convrcttons and : A



o the followmg elalms

CM NT. PROCEEDING

: a Fallure to mvestlgate and/or prepare

R .In h1s apphcatmn for post—convmtlon rehef ﬁled on November 9 2018 Appheant ralsed

. “Ineffective assistance of counsel to dxscharge his duty of due- L

: ‘dlhgence to’ mvestlgate the facts, ev1dence, and w1tnesses in the; .
- .case’ - - . 5
-“Counsel falled 10 1nvest1gate evndence and dlscovery, to make IR

- sure that informant ‘Donald Trammell’ was registered with the-

- South Carolina. Law - Enforcemént- ‘Division for -a majorf"

investigation. The. investigator ‘Matt Owens’ failed to register = S

“Donald. Tramell” with SLED, pursuant to SLED Policy 13.30.

" The . mvestxgator -violated . SLED Pohcy 13.30;- “Use -of -

. informants in investigations.’: Furthermore, Vickie Trammell .

- and Nicki Gardner were not reglstered with SLED for this - o
o Amvestlgatlon : ,

" testimony in the case”;, L
"“Counsel failed to adequately 1nvest1gate the alleged cnme S
scene or the allegatlons s0 as to be prepalred [sxc] o present-, L

' rev1ewmg dxscovery w1th h1m” - S Ny
“Ineffective assistance of counsel for fallure to prov1de a proper -
- .defense for physical evidence in the case”; . -
“Ineffective -assistance of. eounsel for fa.llure to have a vahd;
~strategy for trial™; .~ -

“Counsel failed to properly and fully mvestlgate the case’

_“Counsel failed to properly and fully prepalr [sxc] Petmoner for_ o

-~ evidence related to-the matter”; and - S
. “Counsel failed to provide’ Petmoner w1th a copy of discovery :

~ .in-the case so Petitioner could assist with the case’

' b 'V;Fallure to call witnessés and/or cross-examine: w1tnesses, .
““Counsel failed to: interview or call as a witness a number of, ‘
‘people who would have relevant mformatlon in this matier”; -

“Counsel falled to unpeach the State s: w1tness Dav1d Enms_j -
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d.. Failure to move: | :
- * “Counsel falled to move for a pre-mal motlon for a dlrected- .

o .challenge thelr [src] testtmony at tnal” and : .
" » - “Counsel failed to challenge the - testrmony of: the State’ s
- - witnesses' ‘and failed to adequately object - and preserve
. objections to. portions of the witness’s testimony, and. farled to '; B

effectively cross-examine the witnesses on their testlmon

c. -Fallure to.challenge arrest and/or indictments: —
~ "« “Counsel failed to challenge or move to:quash the mdtctment_ -
.. before the Jury is’ swom [src] that mdlctment is not. sufﬁcrent” L

" and

- could more adequately be’ mformed about case,”,

verdict”;

e “Counsel failed to move for a mouon to server (sxc) the charges

and -

' evrdence from the case, :

......

, ' “Counsel farled to object to hearsay S
e .. “Counsel farled to put on the record, aﬁer a bench conference, oo

| the tnal transcnpt 50 as to preserve the lssue for appellate-' :

review”;.

;: B .;_' ~ “Counsel failed to put on the record after a bench conference,‘ o
-~ what objection and ruling was made by the state on page 276 of
trial transcnpt $0 as to preserve the 1ssue for appellate rewew o

and -

e | . “Counsei farled to move for a mlstnal when the sohcltor, Oni.

.': .expressed his own opnuon of the Petitioner’s guilt. Furthermore,f
- counsel wa1ted untrl the Jury leﬂ the courtroom to- dehberate

.' _“Ineffectrve assrstance of counsel for abandonment of hrs chentf

durmg tnal » o

heannguponthefollowmgclalmsonly - e A

-1, Tnal counsel ‘was constltutronally meﬁ'ectlve for: .
a.-Not calling David Ennis as a witness at trial; - o
b Not explormg the poss1b1hty that Apphcant s-son’ was mvolved m

o ,' . “Counsel farled to request a prehmmary hearmg 50 Petntloner' " S

Apphcant’s counsel had sa1d by phone on November 3 2021 that Apphcant would proceed at the :

R "'. “Counsel fa11ed to move for a pre-tnal motlon to: suppress the' R




. ‘the crime lnstead of Apphcant
" ¢. Not investigating witnesses, mcludlng Donald Trammel and other
..~ unspecified witnesses; :
- d. Not objecting to. the mtroductron of evrdence of Apphcant s pnor
. -badacts; - .. R
e. 'Dechmng the trial court § offer to grve a curatrve instruction to the o
o jury regardmg the evidence of Applicant’s prior bad acts; and- '
f. : :Not usrng ﬁngerprmt evrdence to nnpeach Trammel’s credtbrhty

- Apphcant eonfirmed for thrs Court that Apphcant would be proceedmg only upon the clarrns that

| other than these, and only these clalms wrll be addressed in this order -

- 'Apphcant’s records from the South Carohna Department of Correctrons, the transcrrpt ﬁ'om'A '

: Appltcant’s trtal Apphcant’s drrect appeal records, tncludmg the parues final bnefs, the record:i |

= A FINDINGS OF FACT AND CONCLUSIONS OF AW -

. Respondent had mentroned Thrs Court ﬂnds that Apphcant has abandoned or warved all clarms L

) Thts Court has thoroughly revrewed the record in 1ts entrrety Before thls Court are: the: o

' records of the Greenvrlle County Clerk of Court for Apphcant s convrctrons and sentences o

o on appeal the Court of Appeals drsposrtrve oprmon and the remrttrtur and all ﬁlmgs in tlus _- h

v matter Set forth below are the relevant ﬁndmgs of facts and conclusrons of law w:th regards to. 5 o

o the clarms that Applrcant advanced at the evrdentrary hearmg, as requrred by S C Code -

L Arm §17-27 so (1985)

. Applrcantsclmm that trzal counsel was consatutwnally meffective for not caltmg Dawd Enms -
.-i_asawztnessattnal. I R

SE , crrmes, that took place back-to-back on, the same day at the same locatron The prosecutron alleged:? ,

Apphcant was trred for hrs parttcrpatron in two drﬁ'erent armed robbenes, and related’_ e

o that Aaron Shunk the vrcnm in the ﬁrst robbery, was removed from hrs truck at gunpomt, movedi _' E
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: robbers then took cash and personal property The j Jury found Applrcant gurlty of some of the. o

' ‘cnmes relatrng to Shunk and not gutlty of others, and hkewrse found Apphcant gunlty of some of :j;} . R

o lthe cnmes relatmg to Ennis and not gutlty of others

Apphcant alleges that trtal counsel was tneffectrve for not calhng Enms as-a defense’jf-

- w1tness at tnal Tunothy Brochm of the Greenvrlle County Shenff’s Ofﬁce testlﬁed at tnal that he' AR

s -had been dlspatched afterEnms madeacallto 9llto reportanannedrobbery Tnal Tran 97 101 SR

'Vtckre Trammel (“Vrckre”), lekl Gardner (“Gardner”), and Donald Trammel (“Donald”) as’

L parttctpants in the robbery, but had not 1dent1ﬁed anyone else Tnal Tran 108 Detecttve Brochrn . o

T testtﬁed that Enms, upon bemg shown a photograph of Mark Bayne Jr Appltcant s son, w1thoutv": B

Ca beard had sa.td that the second male robber had looked smnlar to, the man 1n the photograph .

| shown to htm, but had had a scrufﬁer beard and tbat he could not say wrth absolute oertamty that |

- ..1 ' Detectrve Brochm testrﬁed whrle bemg cross-exammed bytrtal counsel that Bnms had 1denttﬁed.': - -

g . Apphcant s son had been the other robber Trtal Tran 110 Detecttve Broehtn could not testrfy as_; '

o to whether Enms subsequently 1dent1ﬁed Appheant s son as bemg the robber after v1ewmg a T

d1fferent pxcture of the son because Deteotlve Brochtn had not been mvolved in- that Tnal Tran I
S 110-11

Matthew Owens of the Greenvﬂle Cou'nt'y Sherrﬁ’s Ofﬁce testrﬁed at tnal that Enms met'fj:i R

w1th h1m couple of days after Detecttve Brochm had shown the photograph of Apphcant’s son to .

L Enms Tr1al Tran 282 Deputy 0wens testtﬁed that Emus 1dent1ﬁed both Donald and Apphcant’ s

o ‘;_ son as. the robbers Tnal Tran 280 81 Deputy Owens knew that Apphcant’s son was, m fact . ': - f o

Applxcant’s son, and testtﬁed that Appltcant s and Appheant’s son $ physrcal appearances were. s

L stnkrngly very srrmlar Long hatr facral hatr, the -1 guess the werght They - they look very, R




' ¥ altke » Tnal Tran 282 Aﬁer Deputy Owens talked wrth Vtckte Donald, Apphcant’s daughter

S 'and Apphcant s son, he became conﬁdent that Apphcant s son had not been 1nv<JIVed in the- o

robbenes, and even helped Apphcant’s son’ get a personal recogmzance bond and convmced the':’j o |

R _'Sohcxtor s Ofﬁce to dtsmrss the charges agamst him, Tnal Tran 282-84 Deputy Owens testrﬁed ) " o

S Owens testrﬁed that he felt that Apphcant’s son “look[ed] lrke hrm except that Apphcant’s son-.'

. 2 had longer hatr m the photograph Tnal Tran 290 Deputy Owens testrﬁed that Appltcant s son:" e

- ‘1denttﬁed Apphcant as one of the robbers and as the robber who had struck Shunk durmg the: :

s -robbery Tr:al Tran 111 124—25 Gardner testlﬁed that she had prevrously lrved w1th Apphcant’ '

o 'had not had a beard in the photograph, but agreed that he had had a beard when he talked to htm - -

o and that lt was- hrs understandmg that Donald’s accompltce had had a scruffy beard Tnal Tran S

N i 'w1fe that she is Apphcant’s cousm and had known h1m for her entrre hfe, and that Apphcant o

T Tran 214 224 244 46

parttctpatedm the robbery of Shunk Tnal Tran 144 148-49 166 Gardnertestrﬁedthat Applrcant:f R

commrtted cnmes agamst Shunk and that Apphcant had approached Enms w1th a shotgun ’I'nal-: -

‘ At a certatn pornt dunng the tnal the sohcrtor asked the tnal court for a bench warrant for . ) .

o j Enms s arrest because Enms had left the courthouse before he had been called to the stand, had B -



- ,f_; not returned to the courthouse, and had been refusmg to answer hls phone Tnal Tran 194 . .
. _ 'Ultrmately, Enms dld not testrfy at Apphcant’s trlal Tnal counsel moved for a drrected verdrct S
- argumg, in part that such was warranted because Ennls had not testtﬁed durmg the prosecut1on s e

o _case-m-chref but the trral court demed that motlon Tna] Tran 295—98 Tnal counsel argued m'ld. _} .

" closmg that Enms had not shown up to testlfy Tnal Tran 355

Apphcant testrﬁed before thrs Court that he and trral counsel met on multlple occasrons '_ .

‘He testrﬁed that tnal counsel showed h1m documents in drscovery that were from Enms He«i -

- - testlﬁed that he and tnal counsel drscussed the fact that Enms had posrtrvely 1dent1ﬁed Apphcant’ : ;' o

) 'son as the man wrth the shotgun dunng the cnmes, whrch he satd that they had leamed ﬁ'om a o

- : supplemental report of Deputy Owens He testtﬁed that Enms had told Owens, atter seemg oneor .

_‘: people, nelther of whrch was Apphcant, of cornmrttmg the cnme He testtﬁed that Enrus accusedi E >
iDonald and Apphcant’s son of robbmg hrm He tesnﬁed that tnal counsel had asked hrm to grve o :. :

o g 'hun a reason that Enms would lie by saymg that the robber had been Apphcant mstead of- N
| .Apphcant s son, and that he had not been able 10 do so He tcstrﬁed that tnal counsel had not R

o ‘drscussed w:th hrm the procedure that Deputy Owens used to conduct the hneup for Enms He o

" testrﬁed that he told tnal counsel that Enms needed to be present 10 testlfy at trral because Enms o T

- ': : .was the vrctlm and Enms s statement to law enforcement ofﬁcers contradrcted the statement grven ‘: :

S -Brown,” or to know h1s relevance to thrs case '. o
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son. He testrﬁed that he had dectded from the begmmng that he would not testtfy at tnal “because

' ,'of anytlung that mrght menmmate [hnnselt]” and because “of [tus] son s mvolvement m

o ':»:5 ' drd not testtfy at all at tnal He testlﬁed that the sohcttor sard at tnal that Enms told hrm that tnali:" SR

L counsel had dlrected hlm to the wrong courtroom and that he left when 1o one else ever showed;_' : ;: o

B . ’_up He testtﬁed that tnal counsel d1d not speak w1th Enms unttl the day oftnal He testrﬁed that‘f‘ - ) 8

- ftnal counsel cross-exammed Deputy Owens about the 1dent1ﬁcatton of Apphcant’s son Hei._.ﬁ -

. Apphcant had had long harr and tattoos at the tlme of hlS arrest, whtle hlS son had had a crew cut : L

E wrthout bcmg tattooed so extenswely He demed that tnal counsel had cross-examlned Deputy:_'g '

C- ) "Owens about that 1dent|ﬁcatron of Apphcant s son He testtﬁed that he should have had the chance e S

o5 to confront Enms at tnal and to allow Enms to testlfy as, to the real 1dent1ty of the. robber He{iﬁ B

- 'testtﬁed that he was found gullty because Emns dtd not testtfy al tnal On cross-exammatton,f. : o

Tnal counsel testlﬁed before thrs Court that Apphcant told hnn that he was not gullty He SR

L j testrﬁed that he drscussed w1th Apphcant in. advance of trtal the fact that people would testlfy o
. ":agamst hrm, and that Apphcant told hnn that those people would be lymg He testtﬁed that he felt .

E f certatn that he went over wrth Apphcant the w1tness statements and pollce reports m dlscovery o




: made hxm thmk he needed to change his wrtness hst. He testtﬁed that he d1d not remembe’r' Whether e ;

he spoke to Enms before tnal about what Ennis would say He testtﬁed that he dtscussed w1th‘, : .A - |

: : people other than Enms placed Apphcant at the scene of the cnmes though He tesuﬁed that he 8

" not subpoena vrcttms for cnmmal tnals He testtﬁed that he normally hopes that v1ct1ms do not_ '

o Enms s testtmony would help or hurt the defense, but could not remember that conversatton He. )

- 'Apphcant’s declswn not to testtfy lrmrted hts abzhty to’ ralse those arguments He testtf ed that he‘ N

o ﬁdtd not reea[l Apphcant s askmg htm to call Enms as, a w1tness He tcsttﬁed that he nonnally does‘ .

B ;would have ratsed more argument about Apphcant’s son had Apphcant testrﬁcd,,but felt that o

B testxfy in cnmmal tratls He testxﬁed that he thought that he had drscussed w:th Apphcant whether. 5 3 L

= testrﬁed that he dld not thmk that they dtscussed the possrbthty that Enms would gtve testrmony EEEr

E '. at tr1al that Apphcant dld not commrt the enmes because Enms was a w1tness for the prosecutton‘ .

' ;-':: tnal counsel went outsrde of the courtroom and talked to Enms but saw that Enms had left when R o

S he subsequently went back out of the courtroom He testrﬁed that he had not satd anythmg to Enms -': : -

to cause hnn to leave but had merely asked Enms about hlS testtmony He testlﬁed that he drd not 8 ) '

e remember Appheant s bemg upset at Enms s absence or requestmg that tnal counsel get Enms - L

o back to testtfy He testrﬁed that if Apphcant had done so, he would have made a b1gger rssue at""'i ) o

E tnal about Enms £3 leavmg He testtﬁed that he remembered Apphcant bemg happy that Enms was o
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......

3 1t would be to Apphcant’s beneﬁt 1f Enms was not present to testlfy He testrﬁed that he had o

' _'thought that Enms s absence was a posmve development for Appllcant s defense '

Alawyer was constltuttonally meffectlve, he must prove that the conduct of hxs lawyer “so ;

N Lomax " Stale, 379 s C 93 665 S E 2d 164 (2003) A post-convrctron rehef appltcant has the .: S

i : burden of provmg the allegatrons in h1s post-convrctlon reltef actton, and when allegmg that hlS - _: -

- Z‘ undermmed the proper functlonmg of the adversanal process that [that conduct] cannot be rehed D

A 'outhned in Stnr:kland Frrst the apphcant must prove that the performance of hrs lawyer was: |

. .:deﬁcxent Cherry v State, 300 s c 15, 117 386 SE. 2d 624 625 (1989) (quotmg Str:ckland) o

) 'Under thts prong, the court measures ‘an- attorney s performance by its. reasonableness under'_ -

- prevatlmg professronal norms ” Cherry, at 117 386 S E 2d at 625 (quotmg Szrrckland 466 U S at A S

690) In order for a post—eonvrctton relref apphcant to successfully prove that hts defense attorney s A, o

L '»,286 SC 441 442 334 S.E 2d 813 814 (1985) (quotanon omltted) “The proper measure of S

- counsel’s performance remams whether he has prov1ded representatron wrthm the range of S

o competence reqmred of attomeys in cnmmal cases.” Id (crtatrons ormtted) The “preermnent:»' ’

R L {authonty for all” courts when they are consrdenng an apphcant s clalm of ccnstxtutlonal




because

':;' [I]t is all too easy for a court exammmg counsel’s defense aﬂer it has proved‘
- unsuccessful, to conclude that a particular act or omission of. counsel was

~ . unreasonable..:. A fair assessment of attorney performance requires that every - o

- effort be made to climinate the distorting effects of hindsight, to reconstruct:the .- . IR

© circumistances of counsel’s challeniged conduct; and to evaluate the conduct from

- counsel’s perspective at the timeé. Because of the difficulties inherent in making the

- evaluation, a court must indulge a strong presumption that counsel’s conduct falls_ o
. within the: wxde range of reasonable professtonal assistance. - R ‘

_'Id at 444-45 334 S E2d at 815- 16 (quotlng Smckland) An appllcant must overcome thts )

‘ of ev1dence cannot overcome 1t In fact, even 1f there 1s reason to thmk that counsel’s conduct was 2

. far from exemplary, a court stxll may not grant rehef 1f the record does not reveal that counsel took‘i N o

' i : . (2021) (quotatlon omttted)

a “Representatton is an art, and an act or. omtssron that is unprofessmnal m one case may be sound;ﬁ‘; o

proceedlng would have been dtfferent " Cherry, 300 s C at 117-18 386 SE2d at 625 :l :

' 'anapproach that 1o competent lawyer would have chosen » Dunnv Reeves 141 S Ct 2405 2410”f o

) of even brrlltant in another Even 1f a defendant shows that parttcular errors of counsel were. o o

e junreasonable therefore the defendant must show that they actually had an adverse effect on thei{ T

- determme whether a lawyer 5 performance was deﬁcrent before exammmg the prejudlce suffered R
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by the~defendant asa result ofthe alleged'deﬁciencies ‘If-it'is easierito dispose of an ineffectiveneSSf o

U S at 697 Moreover, Smckland does not requrre a ﬁndmg of meﬂ'ectrveness merely for devratlonf. ' :__ S

I »clarm on the ground of lack of sufﬁclent prejudxce, that course should be followed S!rzckland 466.;.

o 'from some ngxd rule of representatton Rather, Strzckland requu'es the post—convrctlon rehef o

o of the post-convmtron rehef court is to determme if “m hght of all the c1rcumstances, the 1dentxﬁed'_E S

L apphcant to: prove that “counsel made errors so senous that counsel was not ﬁmcnomng as the-:-' =

counsel’ guaranteed the defendant by the Stxth Amendment " Jd at 697 Therefore the functron o

- acts or onussmns were outsnde the w1de range of professtonal competent assrstance” requn‘ed of a_ S

o cnmmal defense attorney Id at 690

Thls Court ﬁnds that Apphcant has fatled to prove that there was any deﬁcxency in tnal _‘ j .

' counsel’s performance w1th respect to Enms s- absence from tr1a1 Tnal counsel testlﬁed that he‘ o

R does not: normally call v1ct1ms as defense wttnesses when he is representmg cnmmal defendants:vi o

L Apphcant has not proven otherwxse Nerther has Apphcant gtven thls Court any reason to ﬁnd that :

o : tnal counsel should have devxated from that common practrce w1th respect to Enms Tnal counsel’ '

o ) 'testlmony that he thought that Enms s testrmony would have been harrnful to the defense is

o 44 counsel to call Enms as a wrtness at tnal because he expected Enms to support the defense is not i _' o

R credrble and was reasonable under the cxrcumstances Apphcant s testlmony that he told md::ﬁ: :

: credtble in hght of tnal counsel s more credrble testunony that Apphcant d1d not tel] h1m to calljf S

. Enms as a w1tness, and that Apphcant had been happy that Enms leﬁ the courthouse

Thxs Court ﬁnds that Apphcant has falled to prove that there was a reasonable hkehhood:’ -

- - that the outcome of tnal would have been dxﬂ'erent but for the alleged deﬁcxency in tnal counsel’ s '
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- jprejudlce from the thness fallure to testrfy at tnal » Banmster V. State, 333 S C 298 303 5091::{ |

| _Dempsey v. State, 363 5.C. 365, 370, 610 §: E. 2d 812 815 (2005) (holdmg that the PCR court’ o

the testlmony in accordance thh the rules of evrdence at the PCR hearmg in order to estabhsh. S

S E 2d 807, 809 (1998) (citing Paulmg v, State 331 s C. 606 503'S. E 2d 468 (1998)), see also o

apphcant’ “mere speculatlo What a thness S test1mony at tnal would have been cannot by 8 ) -

\ﬁndmg that Dempsey was prejudlced by tnal counsel’s fallure to call an expert at tnal to rebut the - e

jxtself satlsfythe apphcant’s burden of showmg prejudlce » Gloverv State 318 S. C 496 499 458 o

" S E 2d 538 540 (1995) Apphcant dld not call Enms asa w1tness at thc heanng before thJS Court 4_"f N

7 ?Thus’.APP_hcam has fuled to meet his burden in proving any prejudice fiom Ennis’s absence from

trial, j

Th1s Court fmds that Apphcant has faﬂed to. prove that tnal counsel was constttutlonally o L

meffectrve for not calhng Enms as a thness at tnal because Apphcant has fmled to’ prove that-. S

L there was any deﬂcrency in; tnal counsel’s performance and because he has falled to prove that ,

= '_ there was any resultmg prejuchce Th1s clann is demed and d1sm1ssed wrth prejudrce

= posszbilzty thal Applccanl’s son was invol Ved in the crime mstead of Applzcant.

A Apphcam 5 testunony is to be beheved Enms was apparently unwxllmg to: reply 10 Apphcant’s R
_counsel in this matter, whrch is further evrdence that Enms s testrmony would not have alded_ L

Gardner testnﬁed at trall that Apphcant told her after the robbenes that Apphcant and others‘__f-; :

o Apphcant s defense B
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E _ 173 Gardner testtﬁed that she saw Apphcant wrpmg down Shunk’s truck a few days aﬁer the o

. s Apphcant as the person who robbed Enms, and she drd not so 1dcntlfy Apphcant’s son Tnal Tran. L B

: .robbery Tnal Tran 175 Tnal counsel ehcrted testlmony ﬁom Detectlve Brochln that Enms ——

y 1dent1ﬁed Vickre, Gardner and Donald from photographs but had been unable to tdennfy anyone ) .- o

o ‘counsel’s performance thh respect to the possrblhty that Appltcant had been mcorrectly 1dent1ﬁed )

B ‘_Tran 290 Deputy Owens drsagreed wrth tnal counsel’s assertton that Apphcant s son as shown -

- 1: in the photograph, looked hke Apphcant Tnal Tran 290 Deputy Owens agreed wrth tnal counsel' o

R ', 330.31 ', ;17__;[1 o N - | it

o tesnﬁed that Enms had looked at a photograph of Apphcant’s son that had been posted on % )

- j Facebook, and that Enms told h1m that the person in the photograph had been the robber Tnal;' S

i .Tnal Tran 348 After the tnal court charged the j Jury, trial counsel moved for a rmstnal on the- -
¥ , basxs that the sohcttor argued 1n closmg that Apphcant was trylng to cast blame on hrs own son ‘f e L

B ) _' desprte the fact that Apphcant had not testrﬁed, but the tnal court demed the motton Tnal Tran ', " -

Thls Court ﬁnds that Apphcant has fax]ed 1o prove that there was any deﬁcrency in’ tnal o

T S as the robber and that Apphcant’s son was actually the one who was gmlty Apphcant admrtted - '

N "that he and mal counsel dxscussed Emus s rdentrﬂcatton of Apphcant $:50n as the robber, and that : o |

L o Enms had not tdenttﬁed Apphcant hlmself Tnal counsel d1d use Enms s tdentrﬁeatlon of B .: E

: ) Apphcant’s son m Apphcant’s defense at tnal Tr1al connsel ehcrted testtmony from Detectxve |

R B Brochtn about Enms § xdenttﬁcatlon of Apphcant’s son and cross-exammed Deputy Owens about o




s _denledvand _drsm_rssed with prejudice.

- -1t Tnal counsel argued in closmg that: Enms 1dent1ﬁed someone other than Apphcant Trral Tran

o decrded not to testrfy and because Apphcant did not want to unphcate hrs son- m any way o

o Apphcant sown testrmony before thrs Court corroborates trlal counsel’s testxmony on thrs pomt o

'_ Tnal counsel drd what he could do whlle respectmg the boundary that Apphcant had set _
Tl'llS Court ﬁnds that Applxcant has farled to prove that there isa reasonable llkehhood that '

e .the outcome of tr1a1 would have been drfferent but for the alleged deﬁcrency m tnal counsel’ o

. : performance. Two law enforcement ofﬁeers testrﬁed at trlal that Enms had 1dentxﬁed Apphcant’ ; .

.1; ‘the srmrlannes and dxfferences in appearance between Apphcant and h1s son. Apphcant s co—f:;: -

o 1neffect1ve for not explonng the possrbrhty that Applrcant’s son was 1nvolved in the cnme mstead-:f .

' ' performance and because he has faxled to prove that there was: any rcsultmg prejudrce Thrs clarm
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- _‘ 35 1 Trxal counsel d1d what Apphcant alleges that he drd not do m that he “explor ” the_‘,_ :

- testrt’ ed that he d1d not exphcztly argue that Apphcant’s son was the robber because Apphcant e

.- ‘son as one of the robbers 50 the ]ury lcnew of the ldentlﬁcatron The j Jury heard testlmony about, S

N defendauts t:estrt' ed as, to hrs 1nvolvement The Jury was, able to wexgh the credrbrhty of the B .
- evrdence and determmed that the sohcrtor had proveri beyond a reasonable doubt that Apphcant:::f S

»was gurlty Apphcant has not proven that there 1s a reasonable llkehhood that he would have been _‘ ’

of Apphcant because Apphcant has fmled to prove that there was any deﬁcrency in mal counsel’ o




Applzcant s . clatm that trml counsel was constrtutwnally me_ﬂecave for not mvestrgatmg X

‘:_'_wztnesses,mcludngonaldTrammelandothers. - o S L

Apphcant testrﬁed before thrs Court that he and tnal counsel drseussed Donald’s testlmony, ‘_ , :

. and that trral counsel told h1m that a detectlve was havmg lssues wrth Donald’s telhng hes He B

- '_ had been present dunng the robbenes He testrﬁed that Mr Edmond was the man who owned the i

‘had been marned to Vrckre and was Gardner S father He testtﬁed that he told tna] counsel that: :

. ‘ _- answered m the afﬁnnatwe when asked 1f he asked tnal counsel “to mvestrgate or prov1de [hrm] ) ,‘

o home where the cnmes took place He testrﬁed that Mr Edmond’s testxmony could have_:

| »about Edmond He testrﬁed that Boyd Morgan and Larry Trammell (“Larry”) had also been:

R to do w1ththeenmesatall

o corroborated Enms s testlmony He denled that tnal counsel had told hlm about any conversatlons - |

o that tnal counsel had had W1th Edmond He demed that tnal counsel had grven hxm any mformanon B
| present, and that tnal eounsel never mvestrgated or ta]ked to elther of them He afﬁrmed that Larry s L B

o Larry had been the man behmd the home and not Apphcant, and that Appheant had had nothmg} R k

- law enforcement mtervrews of the w1tnesses and he thmks that he would have watched or hstened -: R

o : ' »to those reeordmgs hlmself and then drseussed them w1th Apphcant He testlﬁed that he only talks _'
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: ,1f he had spoken to Donald Larry or Cory Morgan ahead of Apphcant’s tnal He tesuﬁed that he -

' R contacted or attempted to contact every person whom Apphcant asked him- to contact He testrﬁed 'g o

v workmg on Apphcant’s case, but dld call w1tnesses and talked to people He could not remember L

. that he d1d not learn any 1nformauon from speakmg to people that caused hrm to change h1s wrtness MR

- - lrst He tesnfied that he may have contacted the South Carolma Department of Soclal Servnees in SR .

' order to obtam the 1nformat10n that he used to cross-examrne Gardner at tnal and testtﬁed that he o -

"does that if he feels that a srtuatlon warrants such actron He could not remember 1f he had

_’dlscussed Edmond wrth Appllcant

Tnal counsel testlﬁed that he could not remember whether or not he talked wrth Enms m:.; S

. advance of Apphcant s tnal He testrﬁed that he would have spoken to Enms, or attempted to do'j-- o

- so, 1prphcant had asked hlm to do 50; He testlﬁed that he had talked with “the guy that worked:‘i: S

o ) B for the lock compa.ny” before the tnal but could not remember the substance of that dlscussmn, j .

: '_although he dld not thmk lhat the man’s mformatlon was helpful to the defense I-le testxﬁed that."‘ o

o he is sure that he tr1ed to contact Donald but does not remember w1th certamty

. icounsel’s performance wrth respect to hxs mvesttgatton mto wrtnesses Apphcant named multrple .

Tl:us Court ﬁnds that Apphcant has falled to prove that there was any deﬁcrency in tnal -

ple whom he contends that tnal counsel should have “1nvest1gated » but gave only onei: :

o Justxﬁcatlon for the desrred mvestlgatlon in order to- determme whtch people were present durmg a

' the robbenes 5 There isno evrdence that the people whom Apphcant na.med w1th the exceptron of e .

o knowledge because he was. allegmg that he was Tiot present when the ‘robberies. took: ‘place, - - .
- Applicant blurted ot saying, “I never said T --,” but his statement was cut short, Applicant’s. -

*-spontaneous statement seems to be an admission that he was present at' Edmonds’ home when the _‘

' _robbenes took place, or at least an admrssron that he was not denymg that he ‘was: present
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- 'mformatlon Tnal counsel credtbly teshﬁed that he talked to or tned to talk to any person whom : :

| Apphcant asked him to talk In that tnal counsel performed an mdependent mvestlgatlon, and d1df'; -

T all that was requlred of h1m accordmg to prevalhng professmnal norms If there were addltlonal o

e alleged w1tnesses whom Apphcant wanted trial counsel to talk to beyond those whom tnal counsel S

- .talked to or tned to talk to tnal counsel’s lack of contact w1th them 1s due to Apphcant’s faﬂure v _A

"':A_E-mldennfythemforh]m e R

’ Thls Court ﬁnds that Appllcant has falled to prove that there isa reasonable hkehhood that_-» s

e the outcome of trtal would have been dtﬁ'erent but for the alleged deﬁ01ency in tnal counsel’ ol

s ;performance A defense attomey s “[ﬂatlure to conduct an mdependent mvestlgatlon does not-_'j :

’constztute meffectwe assxstance of oounsel when the allegatlon is supported only by mere':_" o

o | »speculatlon as to the result. » Maoreheadv State 3298, c 329 334 496 S: E 24 415 417 (1993):._ R

ina dtﬁferent outcome Skeen . State, 325 S.C. 210, 214, 481 SEZd 129 132 (1997) Ani »

- appllcant must produce the tesnmony of a favorable thness or otherwnse oﬁ"er the testlmony m::; - .

e } accordance w1th the rules- of evndence at the PCR heanng in order to estabhsh prejud1ce from the o -

. WItness fallure to testlfy at tnal » Banmster, at 303 509 S.E. 2d at 809 see also Dempsey, at- 370 5. 8

N o ,‘610 S E2d at 815 (holdmg that the PCR court’s fmdmg that Dempsey was prejudleed by tnal o

“’-:: ' what a mtness s testunony at tnal would have been “cannot by 1tself sattsfy the apphcant s

R burden of showmg prejudlce ” Glover, at 499, 458 S. E2d at 540 Apphcant dld not present'* ,:
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o A “lnvesttgated,” so he has falled to meet hts burden wrth respect fo the pre_]udlce prong of Stnckland ST
Thls Court ﬁnds that Apphcant has falled to prove that trlal counsel was constltutronallyiz_i R

o _'meﬁ'ectlve for not mvesttgatmg thnesses because Apphcant has fatled to prove that there was any‘ i _' S

- -Appltcant S claun that mal counsel was constrtutmnalb) mg[fectwe for not objectmg to thel:‘ I
.- - introduction of evidence of Applicant’s prior bad acts, and for declmmg the trial courl’s ojfer. ST
o :of a curattve instmcnon regardmg the evuience of Applrcant s prmr bad acts._ I o L

Applrcant ralsed two mdependent clarms that tnal counsel was constltutxonally meffectlve-'-' u

o j for not objectmg to the mlroductwn of evndence of Apphcant’s pnor bad acts and that tnal counsel - -

T was meffectwe for dechnmg the trral court’s oﬁ'er of a curauve mstructmn regardmg the ev1dence )

o .:‘-, :of Apphcant’s pnor bad acts Because these tWO clalms are so closely related thrs Court wrll_k' o

S wrtnesses that they should not reference Apphcant s cnmmal record Tnal ’I‘ran 37 Tnal counsel, o L
s _noted that, at that pomt Apphcant drd not have plans to testlfy Tnal Tran 37 The solxcttor agreed:::: o R

i , _w1th tnal counsel’s request and sard that he would dlscuss it w1th hlS w1tnesses Trxal Tran 37 - '. " - o



GGG

e When Gardner tesuﬁed durmg the prosecutron s case—m—chlef the followmg exchangef.f- -

: oceun'ed

- Q N .Okay When drd you meet {Apphcant s w1fe]"

AL ,‘; When I was younger, asa child, But from when I can’ remember her was-
© . --back in—when I can actually remember her is when hehad - he hadn’t been
' ‘released from pnson long : : :

_Tnal Tran 149 There was an off the-record bench confercnce 1mmed1ately after that hne of -

o 'mnmony. Tnal Tran.— 149 After that», the trial court sent theJury out of the courtroom- Tﬂal Trani':' |

: ' i 149 Trral counsel moved for a mtstnal on the ground that the Jury had been made aware through o

N -Gardner s testlmony that Apphcant had been unpnsoned prevrously l‘nal Tran 150 Gardner told .

o the tnal court that she had not meant to refer to Apphcant ] cnmlnal record and that the sohcrtor -

o ) had mstructed her not to do so Tnal Tran 152 The tnal court demcd the motron and found that a ‘_ '

B :: attentton to 1t,” and agreed wrth the tnal court’s charactenzatron of a curanve mstructron asa “kmdf:‘ -

o _'of double edged sword » Tnal Tran 155

= "curatwe mstructron would cure any pre_]udlce hut sard that he would grve tnal counsel the;f |

: o _'oppormmty to- argue the lssue agam on the followmg day Tnal Tran 153-54 Tr1al counsel asked _ _' e

On the followmg day, tnal counsel agam argued that there should be a mrstrlal Tnal Tran S

L 201 The tnal court agam demed the motron and gave tnal counsel more trme m whlch to consrder:,' o

o : counsel renewed hrs motron for a mlstnal and the tnal court demed it agam Trxal Tran 294 98 .

L whether to request a curatrve mstructron Trial Tran 205 After the sollcrtor rested hlS case, tnal': R
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with Apphcant Trial Tran, 305. Trial counsel ultnnately told the tnal court that e, ostensrbly-:: N
meamng both tnal counsel and Apphcant did not ‘want the trial court to grve a curatwe mstructron . o
' Tnal Tran 305-06

Tnal counsel testrﬁed before thrs Court that he decrded not ask for a curatlve mstructlon- I

. -testrﬁed that he almost always decrdes not to ask for curatrve 1nstruct10ns He testlﬁed that he wasl»- :
. “almost certam” that he drscussed that decrsron wrth Apphcant before he made 1t o | . | : |
Thxs Court ﬁnds that Apphcant has fallcd to prove that there was any deﬁctency in tnal. :_ _‘ -
B counsel’s performance wrth respect to'the mtroductron of evrdence of Apphcant’s pnor bad acts
R _‘Tnal counsel secured the sohcrtor s agreement on the record before tnal began that the'_'. N
B prosecutmn 3 wrtnesses would not reference Apphcant’s pnor cnmmal record Desptte havmgvzf
. bcen told not to do SO by the sohcrtor, Gardner referenced the fact that Apphcant had been m pnson'»'- -
o "ln the past ’I‘rral counsel 1mmed|ately asked for a bench conference .Once the Jury left theﬁ:':‘ o
o N courtroom, the tnal court asked tnal counsel to put the issue “on the record” so- that “the record-[ j -

l. [would be] protected for [Apphcant] ” Trial Tran 149—50 Tnal counscl stated that hrs obJecnon-‘-‘ o

_ ﬁ was to Gardner s reference to Apphcant’s pnson sentence whrch hc argued vrolated the hrmtatron o -

| 'al'gument about the madmrssrbrhty of Gardner s testrmony and was susta.mmg the objectron Tnali o
) "counsel did everythrng that he could have been expected to do in order to. prevent the mtroductron;:': |
- ~of ev1dence of Apphcant’s cnmrnal record Apphcant has not grven any example of what more_ o

g tnal counsel eould have done, and has not proved that tnal counsel was reqmred to do more As:g - .

- .-_22;0f2.65 - :



,Apphcant has fa:led to prove the deﬁerency prong of Strickland asto thrs elarm there i$no needﬁ BN

. for thts Court to con51der the prejudrce prong

ThlS Court ﬁnds that Apphcant has fatled to prove that therc was any deﬁc1ency in mal:: =

B counsel’s performance w1th respect to tnal counsel’s decxsron not to request a curatrve 1nstructron .

. Tna] eounsel had vahd strategtc reasons for not requcstmg a curatlve mstructton he d1d not want* '

B ' the Jury to be rermnded of the fact and he d1d not want to draw attentton to the fact “Where counseli - |

- (ﬁndmg thatthe PCR court erred in ﬁndtng that tnal eounsel was meffectrve because, among other : L

B reasons tnal counsel had artrculated at the PCR heanng hrs strategy of not requesttng a curattve B
- ' ,. 1nstruct10n because they tend to htghhght for the j Jury that whtch he wanted to keep out, whlch the '. -
T Supreme Court found was g vahd justlﬁcatton) (cmng Stokes v State, 308 . c. 546, 419 SE 2d'f .

R ,v 778 (1992)) Gardner s reference to Appheant’s havmg been in pnson was bnef dId not 1nclude ) , :

- Apphcant was servmg time in pnson and was ot revrstted in. the remamder of the tnal Under -

g ,those crreumstances, tnaI counsel’s decrsron not to rev1s1t the issue w1th the Jury was reasonable a

= detatls about the length of the sentence, dld not mclude detalls about the cnme or cnmes for wh1eh ;E :

B accordmg to prevarhng professronal norms .

- meffecttve for not objectmg to the mtroductton of ewdenee of Apphcant s pnor bad acts beeause-: :

Thts Court ﬁnds that Apphcant has fatled to prove that tnal counsel was constrtuttonallyf‘ N

- -that Apphcant has fmled to’ prove that tnal eounsel was constttuttonally meffectrve for dechmng> i

B .the tnal comt s Offer to glve a curatlve mstructton because tnal counsel’s decnsron not to: request] .




s : Applrcant has falled to prove that there was any deﬁcrency in tnal counsel’s performance wrth.;_' e
’ respect to the clatrn These clauns are demed and dlsmlssed wrth prejudlce o

‘Apphcant s clazm that tnal counsel was consmutwnally me_[fectwe for not usmg fmgerprmt L
; evtdence to zmpeach Donald Trammel ’s credibility.

o Before this Court, Apphcant’s counsel stated that he was not aware of any ﬁngerpnnt'_ _-

- 'had known that Donald was lymg when Donald testlﬁed that he had never been msrde the stolen::i:
S 'truck Tnal counsel testlﬁed before tlus Court that he was not aware of any ﬁngerprmt ev1dencev;_i j |
- . ' related to Donald He testlﬁed that he would have used ﬁngerpnnt evrdence to 1mpeach Donald at B |

R tnal 1f any such evtdence had ex1sted unless he had overlooked the ev1dence He drd not beheve-_ o

I 'ev1dence in the case related to Donald but he testrﬁed that he was ‘sure that he would have called,f_g

| ﬁngerpnnt or DNA evrdence

S an expert in forensrcs as a wrtness at tnal if there had been such evrdence R

Thxs Court ﬁnds that Apphcant has fatled to prove that there was any deﬁerency in tnalf;_: o

' 'credtbrhty, tesuﬁed that there was ﬁngerpnnt and DNA evrdence provmg that Donald had been'f.;E

. a curatrve mstructton ‘was’ a vahd reasonable, and strategrc one under the crrcumstances, S0 S

h sohcltor testrﬁed before tlus Court that he- could not rcmernber 1f there had been any forensrci R |

i _counsel s performance thh respect to f'mgerprmt (or DNA) evrdence Apphcant w1thout'_'_ o

e srde the stolen truck but presented th1s Court wrth no ev1dence 1o. support the allegatton S Tnal B e




o counsel credtb]y testlﬁed that e was not aware of any such evndence and that he would have made Lo

: use of it 1f there had been The sohcrtor could not remember 1f forensrc ev1dence re!atmg to Donald -

e exrsted but credtbly testtﬁed that he hkely would have used such evrdence 1f it had exxsted As e

R such this Court concludes that thcre was no forensrc evzdence lmkmg Donald to the stolen truck b

' i .the outcome of hxs tr1al would have been dlﬁ‘erent had forensu: evxdence lmkmg Donald to the ‘ :

Thls Court f nds that Applica'n't has failed to prove that there isa 'reasonable llkehhood that '

“ -truck—rf such had exlsted—-had been mtroduced at trtal Shunk testlﬁed at tna] about hrs truck '

- 'tnal that Donald came lnto contact w1th Shunk s truck durmg and aﬁer the robbery, or had been o

S _':f any, _on or 1nsrde the truck Trial Tran. 85, 9495, 127-28 166-67 178- 80 185, 190 223-24 )

' -: : Ieast not eﬂ‘ectwely, because nelther Donald nor the sohcrtor staked Donald’s credtbrhty on::

o : whether or mot he touched Shunk’s truck Addmonally, Apphcant has not proven that the presence_' | :l B

e whxch was a tan or gold 2007 Dodge Ram 1500 Laramre Tnal Tran 82 There was evrdence at 'j '_ ; :_ S

e around 1t or touched 1t wlnch could have explamed the presence of Donald’s ﬁngerpnnts or DNA vf S

o of Donald’s fmgerpnnts or DNA would have negated rebutted or drsproven the ev1dence of" o

E ' Apphcant 8 gmlt or proven hlS mnocence The sohcltor argued in closmg that, even 1f the ev1dence - _'. e |

“ -'I‘ran 321-22

L o ThlS Court ﬁnds that Apphcant has fa:led to prove that. tnal counsel was constrtuttonally oo )

R 1neffect1ve for not usmg ﬁngerpnnt or DNA ev1dence to lmpeach Donald’s credlbxhty because he

o -:.5 _ has not_ proven'that-_there.-was _any -_deﬁcrency:m tnal counsel’s perfoml_ance w1_th re_spect to;the_i
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‘_alleged forensm ewdenee and because he has falled to prove that there would have been any:*: )

N jprejudlce resultlng from tnal counsel’s fallure to 1ntroduee such ev1dence, even 1f it had extsted o

) “I_'hxs elm_x_n_ is det_u_ed-and dlsm_ls_sed wzth prejudlce.

‘ OECLUSION

Based on a11 the foregomg, thls Court ﬁnds that Apphcant has not proven any mnsﬂMonal; o

o ] rehef Thezefore thls apphcatlon is demed and dlSmlSSCd W1th prejudlce

ITIS THEREFORE ORDERED: :Vz¢j?g.'{5.ff;fﬁ,‘

o : 1 Thls apphcatlon for post—convnctlon rehef 1s demed and dlsmlssed w1’(h - ‘

| prejudlce, and T S T o
2 Apphcant shall remam in the custody of the State wnhm the South :
Carohna Department of Correctmns : R

Pl‘eslalngJudge YO o

_ Soith Caroliza
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