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ARGUMENT
The Honorable Tudge . Keith Kelig erved wn diswissing Petitioners PR opplication For

ontimelingss Whete 5.C. Code han, § 17F-27-45 (¢) provides:
| “If e applicant centends there is evidence of material fack not previously,

presented the SR apphieation most e Filed witima sne year ditecthe date of

| ackea discovery of the Pacts byne oppli cant ertne date when the facs cootd have.
. “been ascertained b excercise of reasenable diligence.” '
Aeng w‘\zﬁn s 24 PeR application, Patiioner Filed documentotion shewsingthat the claimed’ .
“nesdy discovered evidente (Records shounythat no tadictments exsted e ine e of e plea)
wes tecewed (actually distovered) by opplicant| Pekitioner on May Uk, 2021 cad Tone \U%| 2020
respectively. Here, Petihoners 204 PCR oppheation was Filed on Tanuarg V6t 2602 within ocgear
o actual discovery by ogphicont|Rihoner. '

R
5

.... -— -

:The, Honoraole Tudee (L. Keth Kelly Forther ecred indistussing Retifeness P oppheation:
$or unhimeliness where he clamed tat “botn preces of evidence (ond the focks contaned therel 0)
could hove been discovered befere the plea tad debense arquments toncerning those feees oF
evidence were waived ushen entenng the plea - Here, Peditioner notes the Followding:
Jo Bpphcont| Pertisner wues represented by trial counsel peFere e pleat
2. e Roncroble &. Thomas Cecper previous\y ruled 10 the 17 PCR that trial
counsel was netanetbeckive Sor Talure fo vveshgate and prepare For g
‘3 TFboth peces of evdence' cevld fave bezn Austoncied beforethe pled Hrenthe .
Reaorcble R. Keitn Kelly s ruing de Facke fakfrial counsdl wes wwelfedive
For Falure +o vovestiqate and prepare Fortrial. Sudn o determnation dieetly
contlids with Hhe Henoroble & Taomas Coepers priex raling wine crgund P
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Wece Yootlh Judaes eotzmem respechive tub ngs| derermnahons cannotafthe same twe, boe teve , Either h\&\ "

eounsel wes nneective Soc Falure ko iweshgate and prepare Sorimal , ertine etdence puk fortinin
Ane 209 PeR s o fack ey discovesed ewdence’ that could nothove been discovered before.
Anepleo. - Taerehore, nthe interestod justice frial counsals nneffectiveness would warvark
“Hhe seafence Yoo eu erfurned octne endy discovered evidence would werant e convidiien

bang overTucned . T 1 espectaly rve where Foe evidence Aeritvudy shouss thed the Stake. .
'\adLeA md\c‘m\m\s ot nefime ok Ane plea . Therefore e Stoke \acked urisdicion toeven
mpkm s Taduced' plea cetauning no adiission of quilt. See (Stoke V. Gam, 341 3.L. 63
(’Lcm.)\ (Stake V. @nll, 355 5.0, 239 (2003)), (Carter V. Stake, 329 5.0, 35S (\qqsﬂ (5.C. tode -
Aan. § 19-19-10, 1H-23-130  1F-23 -140) (5.0 Lonsk. Aet. 1, §11.) (St V. ety 363 5.
%} ‘\,J\r\\d'\ \ays ?orH\
Lok oF subject matter jusisdichion moy noklae wawed even oy consent c;‘?
f}m porties end sheuid be taken netice of biythe Supreme tourt.”

‘ “The Honerelble & e ey exred W disiissing Petthaness 2 RCR appheation for
_succes,\uénass where Yt apphcation was bosed on newly Aiscovered evideace e States \adke
oFindidments atthetime ofthe plea and where Tssues rdlated fo sua)ect malter jursdickion
oy be raised con e, See (Cacker V. Shoke 204 5.¢. 355 (1908)), (Eaddy V. Eaddy, 283 5.0.582 |
{1ae4)), (Ex Packe Raddyn 316 5.0, 4as ()], (Leke . Reader Congtr. Co., 330 5.C. 242 (1qan)),
(V3. V. Latten 535 05, 625, 122 s.¢t 148l (wozﬁ whida \and Ferth e

- “Defects 1 sulject Madter, Junsd\d’\oxr\ requife cerrection reqardless of

whether Yoe erver was raised Belod).

‘W\e, Henormbole R.ith Kelly Further ertedn dsmissing Peditoners PCR on qrounds‘\hak
applicant Failed to malie o priva. Face shewng he s eafitled to relief wher the clams

stemmed From newdly discovered evidence Hat cndispetobly shows nondidments easted atthe
“ime of the ‘As Taducted plea s itseld o showsng Petidtoner was entitled o rehek 1\\\\q\\'\ of
C:ﬁa\'t\’ Cﬂu‘\thr\( 352 5.C. 105 (2662)) whidn \&qS'?oH'h“

'ﬂ\z. acts of 6 Lourt inreqavdsto o madter g 4o which ¥ has ne junsdickow

are Void:
‘Alse, see (0.5 V. (otton 535 05, 625, 122 5.0k 118) (2002)), (8.C, Consh. Art. 1, § \\) (s e
Cede Ana. B 1%-14-10), (Brady V. 05, 33% 0.5. 742,748 , 90 5. ¢ 1463) (Brady V. Maggland
83 5.¢t 194) vimch Laad Yorth s
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? suppressicn of evidence. wWimich was Tavorald Yo an aeavsed by presecction. .. violates

At process where aidence 1§ material o eitiner it ot punishivent, itespective of
qeed orbod Faith o presecution ™

Brody V. 0,3, laid Forth ‘
# Weawess of constitutional fghts notr only mastbe veluatery , bout mustbe K“%’\“m _

okelligent acts doae with sufficient awareness oF rievat ircunstances ond

Wy consequences. .
Sudn rulings ore bighly relevont where the starefoll ed Yo disclose thak ns indickments existed ot the

Hime cf e plea, qetrting ALFERD plea wis ‘As Tachded” and ceatanned no odmisicaod qutt The pled
e wes netmade wtn “suffia ent awssreaess of rdeuant etecumstances and tilely Consequences, .

Bcccma the Menoralle 2 Werdh Kelly dsmssed Petibionecs 204 PLR spphicakion en -\t\csL e ncls
hc dud netrule on Petitieners dams wncluding:
}» Brody Viclation by prosecuticn aits suppression of-the Stales lack of
~ ndactments From trial ceunsel and petitiener
2. MM amendment, due process vidlatten bytnal judqe Feraccephag on ‘As
Tadicred plea wherz no wdiciments exisked artine Yune of the pleat. .
3. Taneffechue assistance ob4vial counsel for fuilure fo 1veshaaie and prepar foc
_ Al realiee stedes \ack of wdictments and thefore mottentnd for dumssal.
4, Dut process widlaion bytal judge Forhes ervantruling disedissing prefrial |
. ek o suppress after odmitking Here waes o Wamendment violeen, Tas
- Clam wos redised wn ReiTeners 1BV PR bukthe Nonorcble &. Tremes Cooper
. Faaleddo e onthat cleam dirogetiner. |

_ :w\\erc evdencethal was actualy discovesed by Pdttroner eftrertne plea and 187 SR,
wos P“'&f‘\"d. definbiudy shouss thatthe State did nct have 1ndictments pursuasto 5‘(‘_\7\(:\\\\() .
Pule 3, sections (<) and (&) durngthe time of the plea. and wihere Hhe st suppressed '\‘*\C\‘\'?&c\"'
no recsonable persen could arque thed Rhitionerss ‘As Tndicted ALFORD Plec. contanning ro
admssion of qui wos knoustngy wilhagly oF tetelhgently enterd . The pleats wnvahd. Forther,
Hhe evidence thed prompted the 21 Be gpplicakion wos actoallg discovered b a\)p\tu\nﬂ
petthoner afferthe original PR in May cnd Juae 262\ respeciively ond the 20 e epplicatton |
patsthen fimely iled w Tanuary 2022 Aise, ¥ indeed hadeuidence could have been drscovered _

eFore e plea as clarmed Hoentrial coansel wes ineffective before fne plea’ .
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TSSCES PLESTNTED

Did 4he Honoroble Tudge . kerth Kelly eer 1 distissing Petvheneds 204 pef application en .
‘grounds of unhmeness wheretne evidence fhe apphication stenmed from (’c‘nc clede of Courts Full case - B
story andthe FRT. NUC report) wos actually discovered by petitioner cn May 1, 2020 and Tune
% 202 respctively and uWinere Rekifioned 29 PeR epplicatton was Nied widimn agear of e
“dakes of actual discevery, (J anuGry 10*‘«, 1022)7

Did the Henerdble Tudge 2. Kath Kelly ece 1 disimssing Pebioness 29 peg. opplieation
for untmeliness where e claned hak oot preces o evidence (and the focks cenmned therein)
‘tould \nave Ween dis e red beBere e Plea. and defense argquiments concerning thase Preces of evidence
were Wotued winen entering The plea ™ where such o determinatton stands in direct confiick it -
e Ronorable & - Thomes Coopers ruling ta-the 15TPCRAhek rial oftomeq William T: Now e s net -
1ondFedive for Fealure o owestigaie and prepace fortnal and where e preseectten | havng & daty
o Folly disdese even materially exedlpaiery evidence , altegether faled todrsclose the stodes
lad of indidments and 1 fact ‘MSEM dained otneruise beforethe pléd\ -

i the Honoradle Judge R Kerth Kelly coe1n drsiissing Rettteners 209pe@_ spptednen for
successiveness where e apphication waes boased en nevely discovered evidence telahagtothe
Stokds \alc of 0 dments af Hhedime of the pleet and therefore s \acl of § Jurtsdhidtien to accept

en 'As Tndicked” plea contarmng no admssien of quilt and where issoes telated o scbject madter -
Sumsdichion can be raised arangtime?

Did-the Honorale Tudge L etk Kelly ecrin dismissing Retihoerts 209 DR appheation for
folore Yo melie o prme facre shouing That he wos entitied Yo tehief tohere e newiy discovered
‘evidente proving no 1ndiciments existed atthe hime of the ple s Vself such o showing where
the caurt cannat leqally act on medters as o wWhivch it has no Jurisdidion and Whey do,sudn
ocks are vord and wher such evidence proves de facko frat the plea e nok Knewwey |

wilwgy o kel tly enfered as s s Tadicked Hhough oo wndiciments existed 2

Con the Stete of South Larcliac mantan and uphold e “As Ind\ché\ ALFORD

Plec. contouring no admston of quil, when ne 1ndictments existed atthe e of 4he pead
and Where Tt ot wes idden Sam Detekiener and feral covnsel boPore cnd dutt ng the pleal




STATEMENT

The State alledes that on Octeber 16“\, 201G |, Petrhoner wos 1ndicted by uSmﬁar\hurq

 Countny Greand Tury on Fue ceunts of Kdnapping twe counts of armed robbery and passesaten of o

wespen during the cemmisien ef o btelent came,, Rpp, 246-53 , one c\&q priorto wshentihey allege

e erime even happeaed, App, T, 1L 13-16; App. 9%, 1. T B Tanuary 22 2018 Petibiener pled
s Trdicked and under (ALFODV. North Larolin, 460 05. 25 (12a6)) before Tudge T. Mo Rages Ie.
Milham T Newsidd represented petihone and borm Basnelle, solicior, represented Yae steke . App. L.

on Tanuary 237 (2018 Petifenerwes seatenced Yo toncurent erns of 2 Twenky years

mpnscoment Foreach couat of Kidnogping, each cotintof armed toblbery , ene covntof bank robbarg -
ond Prue yeaes 1mprisenment-Porthe possession ob o wecpon during avideatenme . App. W6, \. 18-25,
Defease counsel alleqestharon Taauary 25 2018 he filed a mottonte eccosider 3entency;

App. 128129, which was laker Lotthdrouen . Petitroner Filed 0. PRO ST notice of appeal en March
27" 2018 endon fpril 25 2018 the ceortofappeals wssoed on ordec rading Retihieners
nehiee of appeal vntimely. App. 133-134. On Rpril 10™, 2018 Peinoner Filed o el apphicaion.,
App. 11412, A evidernany bheartng was hdd befere the Ronordole 6. Themes (eoper en Bekober

6%, 201, Pgp. 144, Susannch Ross represented Petitronerand Tacels Tsenberq, assistant A.G.
represented the state . App. 144,

Cn May Yt y 1026 | Judge Ceoper S\g(\iC\ o0 ordes denqu\q PCR . App. 225- 285 . The u,(,.—\—
?eqnc\ Petiironecs ALFORD plea wes voluntary , Knowindly and m‘rc\\\qen\\q entesed. App. 241, The
ceurt dechined to find defense counsel s 1netfechive Forfarlure fo 1ueshigaie chd repare for
Arial, App. 244 The court dechined fofad Fhe pleat tavalid in \\%\\\'ogde\:a\se counsels fulare
o fully intorm petittoner o the consequences of an RLFORD plec., App, 240, edthough defense -
covnsel admitedto os much, App. 198, 11, 1S-14, ‘

On Tanuary 10%, 2022 Petiticners 2 PLR application Lyes Rled cfterchteining newly
- duscosesed evidence (he cledd of courk full case history ond an BRI, R report) preving thano
Indictments evereasted arthehine e plea. The cledk of courts ease history shows thel ne
Anduckments were ever clociced orPiled nthe cleds tecords of the case, The F 8. T NI report -
shews that only one 1ndrctment; eut of the four pled to, ever appears 10 any Reerds whaksoever
and it caly appeared on ‘Tanuary 23“\ 20180 dag aftertne plea. Exnibits from thestaress euwn
reconds were seataleng boithvihe ogplicatron decumenting when thatesidence wes aeteally
duscovered b apphicant. 6n Noveaber 20,2022, Tudqe R Keith Kelly dismissed the applicaiton
o vahmely | successive and Por?a\\urdo malie & prima, Focte ghowng Petitioner 1s enbilled

Jo rekief.
Ts Pebhion For Weik of Cethioran Sellows.
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RELEVANT FACTS

The Stete alleges that en Octeber 2%, 2016 (0 dag adter Haeg clam ndictments were tree L

.b\\\cc\ , App. 246-53) petitiener voboed Ipartan Federal Credit Umon wnSpartanboeg County whi le - .
- armed With ecslhckqun. App. AL, 1L, 3-13.  App i, . 4-16. The Stete clams Pettiener Yaen skele o |
vehice Frem oo evplenee and Med woith stolen cash. App. a3, 1. 20 4 1.6, '

The State alleqes that eartierthal deqj, 6% cer \\\c\’e\acom Fanthe hicense plake on aqgrey
BMW pariced ta an adbandened Lot nearthe bonk andthed it came badk 6s brpsaced prompiing :
Netebeom fe feiove the Yaq-RepAd, 1. 13795, 1. 6, The bank emplegeds vehicle was alleqedly found
nthe same sbandaened \et. Bop, a5\, 24 -96,1. 2, .

Leter dhat dayy, Petikioner colled the sheralks department reperting his vehele§ license
plate s¥olen. App. 45,1, 14-16. The call was cleared bedlatecoffrees induding Neteboom

-responded tothe addres given ente eall . When Nohehoom earived e sows o BM Fromthe street -

bt cevidntreadily Wdeniiby 1Has Hhe same ane he s earlier, To chedk  he stepped onto privare
propecty, wentaroend the vdmele cmd cwitilage | leoked oside the vebicle and gotthe VIN
number on direction ob mueshqahts o see 1?*&\:\-&&»%& same velide . fop. 38,1425~ 4i, 1. ¢-14,

Hethen called and rRauested aseardn Worat based on whathed just fovindt, The Search wastant

wasthen executed enthe vehide and residence revealng: ashotqun, shotqun shels , Mosics, c]\ou.zs
asteding Cop cnd o bag with fileen thessend dollars \aside. App. 96-44,

Pehitioners cane was called fotrial oo Tanuary 120 1618, Ducing preteral mokioas,

deFense counsel Moved o suppress the evidence Pound tn fne Search of the vehide end
residence. as fruttobthe poistancustree., App. 1Z; 1l 6-7. Netebeomteshifi ed ther hin reasen tor

qeingto-the residence wes o wavestiqate the robbery. App. U3, 11, 5-6. Therefore, dcbense coonsel
orqued , Nekdoeom should have cbtained o witrecat before qpinqtotne propecty, Defense covnsel
asserted Hoat Petcheners M anendment rightto privacy wios ieldked e toment Netdboom ’

without - sarront, stepped ente prvaie. Propedy to lodtinto pefifoness welidle. App, 6712, -

“The State arqued thedthe vehicle vees n plain view fromthe street cnd thak

Notecbconts wsel¥wg onto e propecy To lockt 1oside dhd ook conshitoke csearch puscant o,
e autemdoile excephien and ol 1F 1t did, 1Twes justo mnimad violahonjwesicn ot |
ey App. 12 -6 The STaie mode (Co\\\ns \. Commontaeald of Virginia, 138 5. ¢t \663) an
-ednbit en the record w0 Acterse Kthewr O.ng\umm\' App. L 1618, Thel cose weg ALCidCA _
8-1 1n Reihioners faver en May 'L‘\‘“", 20\8. fpp. L0B-213.

MAIL 3
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RELEVANT FARCTS

: TheAnal couct demed delensds wotieato soppress. The courround thatthe vehicle was -
0 pan Wiew Frem fhetead. The coort Fovad ThaX Pciiieners privady 'wos vicloted' 05 vt relates Yo

Ahe S sanendment but et T wes ey 'very marnal. dep: T 1L, 14-25 80,1, -6, Afferthe
courth denial of Pekifioneds motien fo suppress, petihiener cuce phed an ‘hs Tndi cred ALFORD plea
" cenfaimag no adssion ot QU"\*, App. 8,1, 20781 ,1. 5 as Schieiier Barvy Barnehie mawtawned -

et stoie hod vabid; true billed wndidments. Agp. 83, L. 1-25, fgp. 1}, . 1L
Mrfhe PR heartng Petifrone ctestified tharhe did et fuily vadersturd the
. conseauences of e ALFORD plec- and beheved e codd eppeatthe demial o e notion Yo soppress.
“App. 158, 1. 413 aop. 163, 11, 14-14. Defense counsel teshitied That no discussions were had
nformng Petthonerthatine pleaacald taaive Wi fightto oppecl the otton o seppress. Aop. 198
. e 15 -19. Perhones feshfred tha s due process tights hod been utolafed whenrial judge -
- eyreed hatrie W cmendmentisos violaked lout sl deated e mohieato suppress. hep, 155, .
19-25, App, 156 i3, hpp. 163, 1. 2-Q. DeFense covsel testified that he ‘couldatt quite understand
“ne ruling onthe motton toscppress becouse cuen th e govemmentol TvasTon of prucey wes
menenal 1 woes shill an Toasion of ewacsy. App. 188, 11, 16725 Bpp, 184, 1, 12 \&-23. The appheatica
s demied and Tudge G- Tomas Cooper farled o rule dndl cousel waes vonebFedive and alfagether
Faled Yo mle on the due process violehion clovims . |
on Tanuary 10t 2022 febioner filed 6. 20 ped appheatien bosed on ey discovered |
-evidence Thatrthe stade neverhad tadidiments abfnetime ofthe plece. Such evidence meant
Fhetthe ceurruiclaied due process nd oversiepped WS jurtsdiciton W accephing an ‘as Indicted
pec, Soliciter Barey Basnele vidared Brady ¥, Marylond where he suppressed the stekes Lo of
wdrekments Fral counsel wos nefeckive Ferfealure Yo westraare ond prepare fortrial ood For -
s Felore o ek ce the statés laele of tnduciments | and e evidence meanttaatthe plea ceold -
act have been Knowingld | wilingly o 1ekelh gently entered, _
Documentahen was sentto the coartas exibils provingthatrthe clers ca(_o‘rds\ wse .
atory hed been requisted to no aval for Gears and bses eniy sentte petitteneron May 4 2020
and-tihat petticaer recewzd e BRI NCW reporten Tone 1T 2021, Both preces of endente
Snowsed that o indidments exrsted a-fhe e of the plece. One showwed thad petttienervsos
Ralsely charged ot Podlure to agpearwhich negakiudy affected s ability o g&abcm& CThe
apphearion olso noted Fak where Schicitor cloamed petitioners blecd was $ound enevrdence of
e came, e blecd et wos ever faken . The applicafion was dis tmissed for uahimdifess, s secessivencs

and Paalure Yo mele o prina focie shousiog M’rﬁ\o[\er wos entiied Yo reliet. The courtalso
fuled tnct e evidence ceuld haue been discevered beforetne pleat .

LEGHM
CMAY
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DISCUSSION

“teuets must cenduck & de nov0 Trviews Waen en dluaking questiens oflaw and o reuired e
revessehe votial nolding vhenthe dectston s contralled g errer o lqus® See (Smalls V. Stabe | wex
5.4 \e0- 18l (20\8), (Gows V. Stake | 341 5.0, 568 (2010)

Tssues related Yo subject madter jurisdiction can be raed at anghme®, See (Lacter V. Stake,
205.C. 355 (1998)), (Eoddy V. Eaddy, 285 5. 582 (lge4)), (0. V. tetton 535 0.5, 625, 2 5.0
181 (zocn)), (Lake V. Reeder Conge, Co. | 230 .C, 242 (16aT))

" e 6 of o courtin regards Yo c.maffer as Yo which it has ne yursdichen are word . See
(Sheke V. Gutlrie, 352 5.0 103 choz)\ )

“No pesen shall belneld fe answer Forany crme, the Jurisdrchten of i s nok sitin
magisiate court okess cpon an todidment o o grand Jury® -(5.C. Consk. Ack. \. 1L

e pesseq shal be held o cnswerin any court foc an aleged enmecs cilense, unkes vpon
indhement by o gqrand Jury .Y, {5.C Code B, § 19-1a-(0,seealse 1123130 cnd 1F-23 -140.)

"\t A0 days offer reeaptof arrest w astont Fromine clerC of ceut, e sohiator shall
Talle actten ontne wastonr by (1) preparting an ndrdment for presentmentto agrend jory | wimeh
wdiciment shall be Rled vt e cled ek court, assiqned o enmnel case numberand presented Yo f
qrand junys. N See (§CQC.r\ WP Qe 3, sechion (¢) \

" Aoy achion Taken purssaot o paragrophs (o), (b} ard (¢) dboue shollbe entered Wit
Yoz reconds of e cledc of court pursuantto procedures hertedrer promulgeded by the 5. €.
teurtadomstratton.”, — See. @’QRCNMP Rule 3 section (@) )

"IT¥ +he applicant contends there 1s eurdence of mater tol Factnet previcusly presented the
P agplicetion Mustbefiled witiiin ane yearafierthe date of actue) discoue iy by¥ne ogphicant
orthe dalt When the fudks could heue been ascertained by excercise of rasonable dihgence

See (5.0 Lode Ann.§ 1F-2%-45 ()

Here, Petiticner filed & 208 PCR. Wit o year of actual descey ery of the F.B.T.NCGC
rpert and the cledCof Courts tase Wstory wwch ben undisputably shous thatr N6
TNDICMENTS EXWSTED adine e of e “As Indicted” ALFORD plea contrining no
odmssion of guitt. The Solieitor suppressed the stees lack of vndichments, trial covnse waes
wnettechue forts Fulure to realizethis “beforedhe plea and therefore the plec covld net have
been valid Kaowiagly , willindy e wntelhgently entered where due o the \ade of indveliments
e e chhe pleo i Court lacled junisdiction o even accepton s Trdicted plea
contaning o admssion of quilt. See (Stave V. Guthae, 362.5.C. 163 (2007 holding: Lacke
of subect-mater jursdichen mag not be woaived even by consent ofthe pacties . See else
(05 V. Lotlon, S35 0.5. 625, 2 5.0t 98] (20 o'>_\> (state V. Beaty, 363 5.¢. a3), Mse

LEG AL see (il v, Lacidhart, 14 0.5, 52,56 166 5,¢t 306 (95)-

. 1L
s 5




CONCLUS ZON

By recsen of dhe fovege - ' ‘
4 of Hhe. Ffevegeing arquiment, ¢ wirit of Certiorart shovld be
wssued o allew Fell bricking ontinig wswe

Ceavine Troth Bonner

Bro Se

Wirkland Correctional - el -6
Hauyq Brood RiverRd
Columoia, SC 2AUC

Ontnis 5™ dm&o@- December, 2022

A cop) of s Petrbon for Wet-of Cerhoran hos been Secved enthe Ral\ommq bg

deposting The same o the 0.5 mail, pestage orepatid:

“The Honorable Chelsey F Marto Tae Supreme Court of Seath Cacolina
pasistaot Atterney Greneral Atz Mis, Patrora. & Howsard, Cleele
P.0. Box 11s4q Po. Box 1336 |

Colambia, SC 2421\ Colambia, s 292
|

RECEIVED)
DEC 08 2022
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