From: Jason Smith

To: Transcripts; Smith, Krystal J.
Cc: Court Of Appeals Filings; bh@hellmanyates.com; jly@hellmanyates.com; tdomin@clawsonandstaubes.com;

walker@wagfllaw.com; ivey@waglfirm.com; keb@hellmanyates.com; edh@hellmanyates.com;
ej@hellmanyates.com; teamdomin@clawsonandstaubes.com; njdennis@wgfllaw.com; eminniti@wglfirm.com

Subject: Re: Teresa Melhado v. City of Charleston 2022-000973
Date: Thursday, December 8, 2022 3:36:29 PM
Attachments: 0645 001-1 copy.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good Afternoon,

I am forwarding a copy of the cover billing page and transcript dated December 4th that we
received from the court reporter in yesterday’s mail.

The Parties, the Court Reporter, the Office of Court Administration, and the Clerk of the Court
of Appeals are all copied on this correspondence.

Thank you,

- Jason Smith

Jason S. Smith, Esq.

Hellman & Yates, PA

105 Broad Street, Third Floor
Charleston, South Carolina 29401
direct 843 414-9755

office 843 266-9099

facsimile 843 266-9188

email js@hellmanyates.com

On Oct 6, 2022, at 9:55 AM, Jason Smith <js@hellmanyates.com> wrote:
Good Morning,

I am forwarding two emails that I received regarding the transcript from Court
Reporter Krystal J. Smith. She indicated that she may file an extension. I would
kindly ask Ms. Smith to please reply all to this email with any future
correspondence. We understand her need for additional time and thank her for
her work on the transcript.

The Parties, the Court Reporter, the Office of Court Administration, and the Clerk
of the Court of Appeals are all copied on this correspondence.

Thank you,
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INVOICE NUMBER:

DATE OF HEARING:

DATE OF BILLING:

Krystal J. Smith
P.O. Box 13563

Florence, South Carolina 29504

843-245-7551

krsmith@sccourts.org

April 20, 2022

December 4, 2022

RE: Melhado, et al v. City of Charleston, et al
Case No. 2021-CP-10-05255

TO:
PG/QTY | RATE DESCRIPTION COST
$6.00 Overnight Transcript
$5.00 Expedited Transcript
$1.25 Copy of Overnight Transcript
15 $4.25 Original Transcript $63.75
$1.00 Copy of Transcript
$40.00 Electronic Transcript
Postage $9.90
TOTAL $73.65
Deposit Received $0.00
Amount Due $73.65

NOTE: PURSUANT TO RULE 607(h)(1)(B), SCACR, "A COURT REPORTER SHALL RECEIVE THE FEE OF $1.00 PER
PAGE FOR FURNISHING A COPY OF A PREVIOUSLY PREPARED TRANSCRIPT." ALL REQUESTS FOR COPIES OF

THE ATTACHED TRANSCRIPT FROM OPPOSING PARTY OR NON-PARTIES MUST BE SENT TO:

KRYSTAL J. SMITH, COURT REPORTER
12™ CIRCUIT AT LARGE

P.O. BOX 13563

FLORENCE SC 29504

Thank you!

Vonedzl .5

Krystal‘fl Smith





State of South Carolina Court of Common Pleas

Ninth Judicial Circuit

County of Charleston Case No. 2021-CP-10-05255

Teresa Melhado, et. al.,
Appellants,

-vs- Transcript of Record

City of Charleston, et. al.,

Respondents.
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April 20, 2022
Via WebEx

BETFORE:

The Honorable R. Markley Dennis, Judge
APPEARANCE S:

Brian Hellman, Esquire

Attorney for the Appellants

George Trenholm Walker, Esquire

Jennifer Sue Ivey, Esquire

Attorneys for the Respondents

Steven Price, Esquire

Proceedings taken down electronically

Transcribed by:
Krystal J. Smith
Official Circuit Court Reporter
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DESCRIPTION ID. EV.

(No Exhibits Presented)

COURT REPORTER LEGEND

dashes = intentional or purposeful interruption

or change in thought

ellipses . . . trailing off

[ph]

[sic]

phonetically written

written as said
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APRIL 20, 2022

THE COURT: All right. Let me state this case for the
record. This is a case of -- is it Melhado? Melhado?

MR. HELLMAN: Melhado, Your Honor, Teresa Melhadof

THE COURT: Teresa Melhado versus the City of Charleston,
et al. The case number is -- it's 2021-CP-10-5255, and the
matter has been submitted here to hear an appeal and a
supersedeas, and those are -- those are the two -- two motions
-— two things -- matters that have been filed, I think.

They've been fully briefed. The Court is incorporating
fully all briefs and all submissions made for the Court's
consideration verbatim, and you may rely on all -- all the
positions as stated for purposes of appeal should that become
necessary.

But I'll be happy to hear from you now concerning the
appeal, and I'll be happy to -— I -- you filed the appeal I
think, Brian.

MR. HELLMAN: Yes, Your Honor, and may it please the
Court.

Your Honor, we represent Teresa Melhado and Dane Neller,
who live at 60 Church Street. There are a number of -- of
reasons that they've filed this appeal, and we recognize, Your
Honor, that appeals from boards of zoning appeals have a very
high standard of -- of any -- any evidence and errors of law.

In this particular instance, Your Honor, the hearing was

—4-
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held on -- on Zoom. And very much like this WebEx hearing,
myself -- we were only recognized for a brief period of time
as —-- as participants and then could only view the hearing,
just like I could review -- could view the prior hearing. We

could not log any objection, myself nor my clients.

And subsequent to our little short period of time to
speak, there was a significant amount of evidence that was
placed on the record during the reply, as well as a question
and answer period with the Board in which a number of -~ of
questions were posed by the Board, in fact submitted by the
applicant, Mr. Walker, and his client, specifically related to
our property.

And the City of Charleston's ordinance, like -- like it
should, provides that the chairman will rule on all
evidentiary matters. Evidence may be placed on the record
with an objection noted.

So yes, we have our time to speak, but there's also an
opportunity, just like we would have if this were not a Zoom
hearing and we were there in person, to stand up and say, but,
Board, we object to -- to this characterization of our
property, whether the evidence is incorrect or misleading or
wrong or what have you, and we were not afforded the right
that is provided in the City's ordinance and you would think
under due process would be allowed.

Effectively, Your Honor, there was —-- there was one side

-5-
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presented to a jury with no opportunity to log any objection,
and so that's not included in the record. As a result, we
believe that the record is incomplete, and it would be
appropriate for a matter like this to be reversed or remanded
for a -- for another -- a new hearing that would incorporate
the actual rules of procedure or would follow the rules of
procedure that the City set forth. I mean it's as if there
was one side presented to a jury and the right to object as --

as Appendix C, Article 4, Section 3 of the ordinance provides,

was —-- was not given to us.
Frankly, Your Honor, this -- if we look at these —-- these
cases, the -- the -- any evidence or no evidence standard

assumes that the underlying procedures are all followed and in
this particular instance, they weren't. And what we're saying
here is, is this really is a case that's -- that's more
important than just 60 Church Street and 62 Church Street.
It's really a case of statewide importance because what comes
out of this case is —-- is one that says if -- if you're going
to have hearings via Zoom or hybrid hearings where people are
in person or on a Zoom in a Zoom situation, that everybody
should be afforded the same rights and privileges that they
would have in person and/or that the rules allow.

And that didn't happen here. We think it taints the
evidence that's before the Court. And, Your Honor, we think

it would be appropriate since the -- the record is incomplete

-6 -
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and doesn't include those objections to -- to -- to remand or
reverse this. There are a number of other reasons, Your
Honor, that we -- we cite in our brief, seven others, where we

feel that there is an abuse of discretion or an error of law.

Frankly, the -- the due process one is —-- is one that we
think really controls here because it taints the entire case.
I'm happy to go through those other elements with you, Your
Honor. They're fully briefed.

THE COURT: They're part of the record. The Court has
reviewed that already.

All right. Mr. Walker, I’d be happy to hear from you and
-— and anyone else. Thank you, sir.

MR. WALKER: Thank you very much, Your Honor. Trenholm
Walker here on behalf of Eric and Skip Wallace. As you know
from reviewing the filings in this case, the Wallaces reside
at 62 Church Street, which is their primary residence.

Ms. Melhado and Mr. Neller bought the house next door
shortly before this matter came before the Board of Zoning
Appeals. The requested variance and the special exception
both relate to a small addition being put on the rear of the
property. So you've got that.

And since Mr. Hellman is focused on the due process
argument, I'm going to focus on it. The first thing I would
say, Your Honor, is that in these types of hearings,

adjudicatory protections, such as objections and motions and
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that type of thing, do not apply.

Here, the Board of Zoning Appeals followed completely
their rules of procedure. At the outset of the hearing, the
chairman, Mike Robinson, stated that each side would have ten
minutes. Actually, he went through the whole sequence exactly
as stated in the hearing procedure section of the city codes,
and I'm referring to the Rules of Procedure of the Board of
Zoning Appeals, Article 4, Section 4, Conduct of Hearing.

And that specifically provides that the order is that the
staff presents, which Lee Batchelder did, then a presentation
by applicant or appellant or others in support of the
application, ten-minute limit. It says presentation by
opponents, ten-minute limit. Rebuttal by applicant, three-
minute limit. That is the way that the rules are set forth.
That is exactly what happened.

There seems to be a larger objection that they could have
stood up if the hearing had been conducted in person. Our
courts or our municipality has allowed remote hearings. And I
can tell you, having participated in a number of them, there
were times when I wished to speak that I couldn't speak, and I
was in their position.

But what's good for the goose is good for the gander and
I -- there are plenty of things I would like to say, but the
guestion is not whether they had a chance to object or say

more. The rules were followed and there was a meaningful

= g
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opportunity.

I brought up this Kurschner case that was decided by the
Supreme Court in 2008 at 656 S.E.2d 346, because in that Judge
Toal talked about the difference between these types of
hearings. That was a planning commission hearing and a trial,
and she said there's a big difference between an adjudicatory
hearing and a meeting like this where a discretionary
administrative body makes a discretionary decision. And she
said that all the facets of due process that one attributes or
assigns to a trial really have no application here.

What's —- what's pertinent is did they have a meaningful
opportunity? Yes. The opponents had ten minutes. It was up
to them to decide how they divided it up. Mr. Hellman, on
behalf of his client, spoke for the entire ten minutes, and
that was confirmed at the time of the hearing and later in
their motion to reconsider.

So we would submit there is no violation of due process
and would further submit that nothing's been shown that was
excluded that would have changed the result. The only thing
that's been alluded to is in some of the filings the objectors
have said, well, the -- the two individual objectors would
have talked about shade on their pool house in the back and
that there was some confusion about that.

Well, that was fully discussed at the hearing on their

motion to reconsider in which the objectors had another 10

-0.
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minutes. And in addition, in the hearing on their motion for
rehearing, they had a reply of five minutes, which they fully
used. No affidavits were submitted. Nothing was submitted to
say that here's the excluded testimony, here's the prejudicial
error. There's no showing that anything that was pertinent
would change the result. So we think the case law is clear
there is no due process violation.

Turning to the substantive merits, this is one of the
strictest standards of review. In fact, it's the strictest,
which is, is there any evidence. And not only is the standard
of review strict, but the courts have been lenient because
these are nonprofessional volunteer boards and they say you
can look at the transcript, you can consider all these things,
and all of them constitute the findings.

And here Mike Robinson as chair signed an order that
found the requirements for a variance on the lot coverage,
taking it from 37 to 43 and allowing the relatively minor
continuation of the side setback issue because these houses
were constructed closer than nine feet to each other several
hundred -- 200 years ago. So it's kind of difficult to move a
house over. And if you add an addition, you have to continue
that, and that's -- that's what they were doing.

So I would be happy to go through the specifics, but
clearly there was evidence to support their finding. And on

rehearing, the commissioners not only discussed different

-10-






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

things, but they responded and said in response to the
objectors are against, no, we didn't get confused about that,
and they refuted the specific allegations that are made before
you.

So, Your Honor, unless there are questions, I'm going to
shut it down here. TI hope I didn't take ten minutes because I
think it's a fairly simple case for you, Your Honor.

THE COURT: Thank you, Mr. Walker. I appreciate it. And
again, I incorporate all your filings as well as part of that
verbatim.

Mr. -—- Mr. Price, do you wish to add anything, sir? I
can’t hear you, Steven.

MR. PRICE: I don't, Your Honor, but thank you.

THE COURT: All right. Any reply, Brian?

MR. HELLMAN: Yes, Your Honor. As —-- as Mr. Walker
pointed out, this is one of the strictest standards for
review. And because it's the strictest standard, one of the
strictest standards for review, that's why it's important of
the utmost level to be -- to follow the very rules that Mr.
Walker spoke about.

And again, that rule talks of two different things. We
all have our time to speak, but we also have a right under
Appendix C, Article 4, Section 3, right next to the one that
Mr. Walker was referencing, that the chairman will rule on

evidentiary matters and evidence may be placed on the record

11 -
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or in the record with an objection noted.

And when all of this additional evidence is placed during
reply and during question and answer where the applicant --
where the applicant, Mr. Walker's client, is speaking about
our property, the effect on our property, where our property
is located and how -- how his -- how we're only to the south
and he's to the north when we're to the -- to the east as
well, all of these matters are relevant and important.

Effectively, you have a factual record which is a one-
sided factual record. And I can tell you, as Mr. Walker said,
there have been many times in person where the board has
recognized parties when they're in that question-and-answer
period. As Mr. Walker said, there are times that he wanted to
be recognized.

That's exactly what this issue is about and why this is
an important issue beyond just 60 and 62 Church Street. It's
an issue that applies to every single applicant that goes
before one of these boards that has a hearing like our hearing
today or -- or a hearing in which it's a hybrid where people
are in person and not in person via Zoom or what have you.

So that's what I'd like to clarify, Your Honor.

THE COURT: Thank you, sir.

All right. Anything else from anybody on behalf of
either party or any of the parties?

MR. WALKER: All right. This is really tangential, but

= 1%
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Justice Toal in the Kurschner case said that even hearsay
applies, that the rules of evidence don't apply.

THE COURT: I appreciate it. This case -- and I think
I've == in my career I've had -- I visited this area several
times and have been reversed I think a couple of times as
well, but the bottom line is this.

Oh, I appreciate your argument. And if the Court wants
to change this, you'll have a chance, but I'm going to deny
your appeal. If you’ll prepare the appropriate order, setting
forth all the bases that you've raised, why that should be

denied, and then I'll be happy to sign it. Thank you very

much.

MR. WALKER: Thank you, Your Honor.

THE COURT: Okay. Have a good day.

MR. WALKER: Thank you.

MR. HELLMAN: Thank you, Your Honor. Your Honor?

THE COURT: Yes, sir, Mr. Hellman? Sir, I can’t hear
you.

MR. HELLMAN: We —-- we lost connection here for a moment,
Your Honor. 1I'm sorry. I couldn't hear anything that you had
said. I don't --

THE COURT: I’'1ll restate it. I asked Mr. Walker to
prepare the order denying the appeal, and you'll have a chance
to take that up to the -- to Columbia, and maybe you can

expand it. Thank you.

=13+
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MR. HELLMAN: I don't know what's happened, Your Honor.
We've completely lost connection.

THE COURT: Brian, call Trenholm. Can you hear me?

MS. IVEY: Yes, Your Honor. Trenholm is here with me.
He can hear you.

THE COURT: No, no, Brian. You’re buffering. That's
your problem. Why don't you cut off -- cut off your -- do
away with your video, and I think it’1ll -- that's what's
happening. You don't have enough power there. If you'll
delete your -- can you hear me now?

MR. HELLMAN: Your Honor, I can hear you now.

THE COURT: All right.

MR. HELLMAN: Thank you, Your Honor. I apologize.

THE COURT: I ruled in favor -- I denied the appeal and

they’re going to prepare an order, and then you can take it up

and if you can get it expanded, good luck. Thank you, sir.
MR. HELLMAN: Thank you, Your Honor.
THE COURT: All right. Thank you.

(WHEREUPON, the proceedings ended.)

——— END REQUESTED TRANSCRIPT ---

-14 -






State of South Caroclina )
) Certificate

County of Florence )

I, the undersigned, Krystal J. Smith, Notary Public and
Official Circuit Court Reporter for the Twelfth Judicial
Circuit of the State of South Carolina, do hereby certify
that the foregoing pages, numbered 1 through 14, constitute a
true, accurate, and complete Transcript of Record of all the
proceedings had and evidence introduced in the hearing of the
above captioned case, relative to appeal, in the Court of
Common Pleas for Charleston County, South Carolina, on the
20th day of April, 2022, to the best of my ability based upon
the WebEx recording provided.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

Court Reporter

Florence, South Carolina

December 4, 2022
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- Jason

Jason S. Smith, Esq.

Hellman & Yates, PA

105 Broad Street, Third Floor
Charleston, South Carolina 29401
direct 843 414-9755

office 843 266-9099

facsimile 843 266-9188

email js@hellmanyates.com

<Screen Shot 2022-10-06 at 9.32.37 AM.png>
<Screen Shot 2022-10-06 at 9.32.48 AM.png>

On Sep 27, 2022, at 1:55 PM, Jason Smith <js@hellmanyates.com>
wrote:

Good Afternoon,

I am following up on the transcript request form that Appellants
emailed and filed in this matter on July 22nd, which was confirmed
to be received on July 25th, and which was assigned to Court
Reporter Krystal J. Smith, according to the attached email from her
dated August 6th.

Please kindly be advised that we have not received the transcript, or
the return of the bottom portion of the form we submitted requesting
an estimated fee and mailing address for payment, or any invoice, or
a notice of an extension. We look forward to receiving the same.

The Parties, the Court Reporter, the Office of Court Administration,
and the Clerk of the Court of Appeals are all copied on this
correspondence.

Thank you,

- Jason

Jason S. Smith, Esq.

Hellman & Yates, PA

105 Broad Street, Third Floor
Charleston, South Carolina 29401
direct 843 414-9755

office 843 266-9099

facsimile 843 266-9188

email js@hellmanyates.com
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<Screen Shot 2022-09-27 at 1.20.04 PM.pdf>

On Jul 25, 2022, at 1:32 PM, Transcripts
<transcrip_ts@sccourts.org> wrote:

Request received

From: Jason Smith <js@hellmanyates.com>
Sent: Friday, July 22, 2022 4:46 PM
To: Transcripts <transcripts@sccourts.org>; Court Of

Appeals Filings <ctappfilings@sccourts.org>

Cc: bh@hellmanyates.com; jlv@hellmanyates.com; tdomin
@clawsonandstaubes.com; walker@wgfllaw.com; ivey@wglf
irm.com; keb@hellmanyates.com; edh@hellmanyates.com;
ej@hellmanyates.com; teamdomin@clawsonandstaubes.co

m; njdennis@wgfllaw.com; eminniti@wglfirm.com
Subject: Re: Teresa Melhado v. City of Charleston 2022-

000973

*** EXTERNAL EMALIL: This email originated from
outside the organization. Please exercise caution before
clicking any links or opening attachments. ***

Good Afternoon,

Please find the attached transcript request form.

The parties, the Office of Court Administration, and the Clerk
of the Court of Appeals are all copied on this
correspondence.

Thank you,

- Jason

Jason S. Smith, Esq.

Hellman & Yates, PA

105 Broad Street, Third Floor
Charleston, South Carolina 29401
direct 843 414-9755

office 843 266-9099
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