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Good Afternoon Ms. Kitchings,
 
Sent on behalf of Brandon Gaskins, counsel for the Appellant, please find attached the following for
filing in the above matter:
 

1. Letter from Brandon Gaskins dated December 19, 2022;
2. Initial Reply Brief of Appellant; and
3. Proof of Service.

 
Should you have any questions, please feel free to contact us.
 
Sincerely,
 
Laura L. Phillips
Paralegal
T: 843.579.7043
F: 843.579.7043
lauraphillips@mvalaw.com

 

Moore &VanAllen
78 Wentworth Street
Charleston, SC 29401-1428
843.579.7000
www.mvalaw.com

 
 
 
 

CONFIDENTIAL & PRIVILEGED Unless otherwise indicated or obvious from the nature of the following communication, the
information contained herein is attorney-client privileged and confidential information/work product. The communication is
intended for the use of the individual or entity named above. If the reader of this transmission is not the intended recipient,
you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you
have received this communication in error or are not sure whether it is privileged, please immediately notify us by return e-
mail and destroy any copies, electronic, paper or otherwise, which you may have of this communication. Thank You.

Moore & Van Allen 

mailto:lauraphillips@mvalaw.com
mailto:ctappfilings@sccourts.org
mailto:dbudman@southcarolinalaw.org
mailto:gaskinsb@mvalaw.com
mailto:lauraphillips@mvalaw.com
http://secure-web.cisco.com/1oXiiIU9W_QMoDnrnooQMuDdsmrljv8QthJVJ-xDzjmQbm00i0mtjwG-UbXMYrKpzCYFHPcjLGXPkKmAMfx7DS_cXPbALDGzCadtUF8zBF-Gl8FMAjJacRH9gTVuU5cWJQ4RjItPqvyiEOE9BDPZIPmeKiMFebiccVKmaTWZqpaiX0E5JgenCV8TptRodwbNR0felnZuSNTWqAnrRkU-3Uj_Xm9-H6AGDmMyH7d3l1jVmfrPBbChtkiYyNFR1B7YPDaWnQQNMZaGVT0704EdG4MC6cYVG8hfoQVO0ZaZvdSSFaKOWmT60lFdJpa0Pv5OK_zFoBkz5Of0-diIe3_Yjrroi_HrMty6feCvNTKr3BfAqzn5VXBRmwAYwT8jcrDeDr6RBpNs9BwHcYB1Bd_EpoXNcWIL1zjO8BEurPt-Vx32OetgwojVgamNcKhjHEU1xatJ2AYzJzRh8o3c5fWIa7g/http%3A%2F%2Fwww.mvalaw.com%2F
http://secure-web.cisco.com/1oXiiIU9W_QMoDnrnooQMuDdsmrljv8QthJVJ-xDzjmQbm00i0mtjwG-UbXMYrKpzCYFHPcjLGXPkKmAMfx7DS_cXPbALDGzCadtUF8zBF-Gl8FMAjJacRH9gTVuU5cWJQ4RjItPqvyiEOE9BDPZIPmeKiMFebiccVKmaTWZqpaiX0E5JgenCV8TptRodwbNR0felnZuSNTWqAnrRkU-3Uj_Xm9-H6AGDmMyH7d3l1jVmfrPBbChtkiYyNFR1B7YPDaWnQQNMZaGVT0704EdG4MC6cYVG8hfoQVO0ZaZvdSSFaKOWmT60lFdJpa0Pv5OK_zFoBkz5Of0-diIe3_Yjrroi_HrMty6feCvNTKr3BfAqzn5VXBRmwAYwT8jcrDeDr6RBpNs9BwHcYB1Bd_EpoXNcWIL1zjO8BEurPt-Vx32OetgwojVgamNcKhjHEU1xatJ2AYzJzRh8o3c5fWIa7g/http%3A%2F%2Fwww.mvalaw.com%2F



December 19, 2022 


VIA EMAIL ONLY 
The Honorable Jenny Abbott Kitchings 
Clerk, South Carolina Court of Appeals 
P.O. Box 11629 
Columbia, SC 29211 
Email: ctappfilings@sccourts.org


Re: Levi Grantham, LLC v. Kathy Wright Mitchell 
Civil Action No.: 2021-CP-10-04342 
Appellate Case No.: 2022-000470 
MVA File No.: 048042.000001 


Dear Ms. Kitchings, 


With regard to the above-referenced matter, please accept the following for filing in the above 
matter: 


1. Initial Reply Brief of Appellant Levi Grantham, LLC; and 


2. Proof of Service. 


By copy of this letter, I am serving Respondent’s attorney with a copy of the Initial Reply Brief 
of Appellant. 


Thank you for your assistance with this matter. If you should you have any questions, please feel 
free to contact me.  


Sincerely, 


MOORE & VAN ALLEN PLLC 


E. Brandon Gaskins 


EBG/llp 


Enclosure: As Stated. 


cc: Donald J. Budman, Esquire (via e-mail only)
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ARGUMENTS 


I. Respondent’s application of principles of contractual interpretation reveal that 
the purchase agreement is ambiguous, thereby making summary judgment 
improper. 


In her response, Respondent contends repeatedly that the parties’ purchase 


agreement should be construed against Levi Grantham, as the drafter of the 


agreement.  However, this argument only confirms that whether time was of the 


essence was ambiguous, thereby making summary judgment improper. 


As stated in Levi Grantham’s initial brief, “[s]ummary judgment is improper 


when there is an issue as to the construction of a written contract and the contract is 


ambiguous because the intent of the parties cannot be gathered from the four corners 


of the instrument.”  Wallace v. Day, 390 S.C. 69, 74, 700 S.E.2d 446, 448 (Ct. App. 


2020).  If the language of the contract creates an ambiguity, “a court will construe 


any doubt and ambiguities in an agreement against the drafter of the agreement.”  


Mathis v. Brown & Brown of S.C., Inc., 389 S.C. 299, 309, 698 S.E.2d 773, 778 (2010).  


However, when a contract is unambiguous, a court has no need to construe a contract 


against the drafter or apply other principles of contract construction.  See Bluffton 


Towne Ctr., LLC v. Gilleland-Prince, 412 S.C. 554, 574, 772 S.E.2d 882, 893 fn. 2 (Ct. 


App. 2015) (refusing to address argument that ambiguous contract should have been 


construed against drafter because the contract was unambiguous); CoastalStates 


Bank v. Hanover Homes of S.C., LLC, 408 S.C. 510, 518, 759 S.E.2d 152, 157 (Ct. 


App. 2014) (stating that if a contract’s “language is plain, unambiguous, and capable 
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of only one reasonable interpretation, no construction is required and the contract’s 


language determines the instrument’s force and effect”). 


Here, Respondent argues that the purchase agreement was unambiguous.  Yet 


she cannot deny the presence of the contingencies provision that allowed Levi 


Grantham to toll the agreement while it sought government approvals.  So, to avoid 


the application of the tolling provision, Respondent claims that it, along with other 


parts of the agreement, should be construed against Levi Grantham. 


Respondent’s argument, though, implicitly shows that summary judgment was 


issued in error.  If the purchase agreement is unambiguous, then the Court should 


not apply canons of contractual construction to determine its meeting.  And if the 


Court can only determine whether time was of the essence of the contract by applying 


the principle of contra proferentem, then the purchase agreement is ambiguous in 


this regard.  Thus, by relying on the principles of contractual construction to support 


her reading of the purchase agreement, Respondent actually proves that the purchase 


agreement is ambiguous.  Summary judgment was, therefore, improper.  


II. Respondent’s attempt to convert a question of fact into a question of law is 
unconvincing and based on clearly distinguishable caselaw.  


In defense of the circuit court’s grant of summary judgment, Respondent 


argues that whether a particular act is performed within a reasonable amount of time 


is a question of law when the facts are undisputed and susceptible to only one 


reasonable inference.  Respondent relies on Crawford v. Southern Ry. Co., 101 S.C. 


522, 86 S.E. 19 (1915), to support this argument.  Yet a close examination of that case 


shows that it has little – if any – applicability to the facts of this case. 
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Crawford involved whether the plaintiff timely provided notice to a railroad 


company of claims related to livestock that became sick and later died after being in 


the care of the railroad company.  The bill of lading for the shipment of the livestock 


included a stipulation that the shipper provide notice of any claims within five days 


of the livestock being removed from the railcars.  Id. at 524, 86 S.E. at 19.  The 


livestock died more than five days after they were removed, and the owner sued the 


railroad company for their death.  Id.  In defense, the railroad company moved for 


directed verdict on the claims because the plaintiff had failed to provide notice within 


five days of the livestock being removed from the railcars as required by the 


stipulation.  Id. at 525, 86 S.E. at 20. 


On appeal, the South Carolina Supreme Court ruled that the five-day notice 


requirement was “unreasonable and void” under the particular circumstances of the 


case because it was “impossible” for the shipper to determine the nature and extent 


of his damages when the livestock did not die within the notice period.  Id. at 526, 86 


S.E. at 20.  However, the court was careful to cabin its ruling and explain that it was 


based on the particular facts of that case.  Id.  According to the court, its ruling could 


not be understood “as holding that the question whether a thing has been done within 


a reasonable time is, under all circumstances, a question of law.”  Id. at 527, 86 S.E. 


20.  Thus, even though the court ruled that the stipulation was void, it nevertheless 


remanded the case for a new trial to determine whether the plaintiff substantially 


complied with the requirement to provide notice.  Id.
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Contrasting the unique facts of Crawford with those involved in this case 


shows that Crawford provides no meaningful guidance to the issues presented here.  


Crawford addressed whether a stipulation requiring notice of a claim within a very 


short time was valid when the particular circumstances giving rise to the claim 


demonstrated that it was impossible to provide the required notice.  In contrast, this 


case involves whether a prospective purchaser of real estate failed to close on the 


purchase within a reasonable time when closing contingencies largely outside of the 


parties’ control had not been satisfied.  Because Levi Grantham presented evidence 


showing that it has reasonably been seeking the necessary government approvals 


upon which the closing was expressly conditioned, there is a question of fact about 


the reasonableness of its actions that precludes summary judgment. 


III. Respondent’s argument based on her purported lack of knowledge and 
understanding regarding real estate development show that further discovery 
is needed and that summary judgment was prematurely granted. 


Finally, Respondent argues that the Court should not consider facts unknown 


to her in construing the meaning of the contingency provision and whether it 


superseded the “time is of the essence” clauses.  According to Respondent, Levi 


Grantham is a sophisticated real estate developer that has failed to proffer evidence 


that she understood the potential duration of the contingency period.  Not only does 


this argument reinforce the ambiguity of the purchase agreement by requesting that 


the Court consider factors outside the four corners of the contract, it also 


demonstrates why summary judgment was prematurely granted before the parties 


completed discovery. 
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Specifically, Respondent argues that the record lacks evidence about whether 


she understood that making the closing contingent upon Levi Grantham’s obtaining 


government approvals for its intended development could delay the closing.  While 


this assertion is true, it is only true because the parties have not engaged in discovery 


on this issue.  Therefore, it is necessary that the Court reverse summary judgment 


so that the parties can engage in discovery and determine what Respondent’s 


understandings and intent were at the time she agreed that Levi Grantham could 


toll the agreement until all closing conditions were satisfied.     


CONCLUSION 


Based on the foregoing discussion and analysis, Levi Grantham respectfully 


renews its request that the Court reverse the circuit court’s order granting 


Respondent summary judgment. 


Respectfully submitted, 


s/E. Brandon Gaskins  
E. Brandon Gaskins (S.C. Bar No. 73274) 
Moore & Van Allen PLLC 
78 Wentworth Street 
P.O.  Box 22828 
Charleston, SC 29413-2828 
Telephone: (843) 579-7000 
Facsimile: (843) 579-7099 
Email:  brandongaskins@mvalaw.com


Attorney for Appellant Levi Grantham, LLC 
December 19, 2022 
Charleston, South Carolina 








THE STATE OF SOUTH CAROLINA 
In The Court Of Appeals 


__________________________________________ 


APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas  


The Honorable Frank R. Addy, Jr., Circuit Court Judge 
____________________________________________ 


Appellate Case No.:2022-000470 
Case No.: 2021-CP-10-04342 


_____________________________________________ 


Levi Grantham, LLC, ……………………………………………………………...Appellant, 


v. 


Kathy Wright Mitchell, ……………………………………………………...….Respondent. 


______________________________ 


PROOF OF SERVICE 
______________________________ 


This is to certify that I have this day served counsel for the Respondent in the 


foregoing matter with a copy of the Initial Reply Brief of Appellant via electronic mail 


only, addressed as follows: 


Donald J. Budman, Esquire 
Solomon, Budman & Stricker, LLP 
1052 Gardner Rd, Suite 200 
P.O. Box 30280 
Charleston, SC 29417 
dbudman@southcarolinalaw.org


Attorney for Respondent Kathy Wright Mitchell 







2 
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