STATE OF SOUTH CAROLINA RECEIVED)

IN THE COURT OF APPEALS Dec 19 2022

SC Court of Appeals

Appeal from Greenville County
Honorable Alex Kinlaw, Circuit Court Judge
Appellate Case Tracking No. 2022-001709
The State, Appellant,

VS.

John J. Mello, Respondent.

MEMORANDUM REGARDING APPEALABILITY

Appellant, through its undersigned counsel, would respectfully show unto this Court as

follows:
I

Respondent was originally indicted for custodial interference under section 17-17-495 of
the South Carolina Code. He served a motion seeking a pre-trial determination the victim could
not legally be considered a “legal custodian” pursuant to section 16-17-495 and also to quash the
indictment charging him with custodial interference. (Motion attached as Exhibit A without
attachments). The circuit court concluded the victim could not legally meet the definition of a
“legal custodian” under the statute but declined to quash the indictment. (Court’s Order attached
as Exhibit B). The State timely served and filed its Notice of Appeal from the circuit court’s
Order. Thereafter, this Court requested memorandum regarding the appealability of the circuit

court’s Order.



I
The South Carolina Supreme Court has explained:

“The right of appeal arises from and is controlled by statutory
law.” Rule 201(a) of the South Carolina Appellate Court Rules
provides in pertinent part, “Appeal may be taken, as provided by
law, from any final judgment, appealable order or decision.” The
determination of whether a party may appeal an order issued
before or during trial is governed primarily by section 14-3-330 of
the South Carolina Code.

State v. Ledford, 422 S.C. 244, 24748, 810 S.E.2d 868, 869-70 (2018) (internal citations
omitted and italics in original). “Absent some specialized statute, the immediate appealability of

an interlocutory or intermediate order depends on whether the order falls within [section] 14-3—

330 [of the South Carolina Code].” Ex parte Wilson, 367 S.C. 7, 13, 625 S.E.2d 205, 208 (2005)

(citing Baldwin Constr. Co. v. Graham, 357 S.C. 227, 593 S.E.2d 146 (2004)).
Section 14-3-330 of the South Carolina Code provides, in pertinent part, that an
immediate appeal may be taken in a law case from:

(1) Any intermediate judgment, order or decree in a law
case involving the merits in actions commenced in the court of
common pleas and general sessions, brought there by original
process or removed there from any inferior court or jurisdiction,
and final judgments in such actions; provided, that if no appeal be
taken until final judgment is entered the court may upon appeal
from such final judgment review any intermediate order or decree
necessarily affecting the judgment not before appealed from,;

(2) An order affecting a substantial right made in an action
when such order (a) in effect determines the action and prevents a
judgment from which an appeal might be taken or discontinues the
action, (b) grants or refuses a new trial or (c) strikes out an answer
or any part thereof or any pleading in any action.

S.C. Code Ann. § 14-3-330(1) and (2) (1976). This Court has explained: “the State’s right to
appeal in criminal cases is a judicially created right . . . .” State v. Belviso, 360 S.C. 112, 115,

600 S.E.2d 68, 70 (Ct. App. 2004). The State’s right to appeal has been found in instances where



a judge’s pre-trial ruling significantly impacts the State’s ability to prosecute the appeal or when

it finally decides the action. See e.g., State v. McKnight, 287 S.C. 167, 337 S.E.2d 208 (1985).

Additionally, “an order which ‘involves the merits,” [under section 14-3-330(1) is] an order
which ‘must finally determine some substantial matter forming the whole or a part of some cause
of action or defense . . . .”” Mid-State Distributors, Inc. v. Century Importers, Inc., 310 S.C. 330,
334,426 S.E.2d 777, 780 (1993).
II.
In this case, the State charged Respondent with violating section 16-17-495:

When a court of competent jurisdiction in this State or another

state has awarded custody of a child under the age of sixteen years

or when custody of a child under the age of sixteen years is

established pursuant to Section 63-17-20(B), it is unlawful for a

person with the intent to violate the court order or Section 63-17-

20(B) to take or transport, or cause to be taken or transported, the

child from the legal custodian for the purpose of concealing the

child, or circumventing or avoiding the custody order or statute.
S.C. Code Ann. § 16-17-495(A)(1) (Supp. 2020) (emphasis added). A requirement of the statute
is that the victim from whom the child was taken or concealed was the child’s “legal custodian.”
In other words, the State would be required to demonstrate the victim met the legal definition of
a “legal custodian” at the time Respondent took the child to Italy.

Respondent asked the circuit court to make a legal declaration the victim could not be
considered a “legal custodian” of her child. The circuit court interpreted the custodial
interference statute and determined the victim could not qualify under the definition intended by
the legislature of “legal custodian.” Specifically, the circuit court concluded: “[T]he court holds

that Ms. Parcell is exempt from the definition of ‘legal custodian’ as contemplated in S.C. Code

§ 16-17-495(A)(1).”



The result of the circuit court’s pre-trial determination is the State cannot prove every
element of the crime of custodial interference because the circuit court has ruled as a matter of
law the State cannot show Respondent took the child from the “legal custodian.” The ruling in
effect ends the State’s ability to prosecute the case because the ruling “involves the merits,” and
“finally determine[s] some substantial matter forming the whole or a part of some cause of
action.” It determines as a matter of law an element of the offense which must be proven and
leaves nothing further for the State or court to do as it relates to the element that the victim be the
child’s “legal custodian” at the time the child is taken. The issue should be appealable under
section 14-3-330(1).

Even if it is not immediately appealable under subsection 1, the ruling substantially
impairs the State’s ability to prosecute the case and clearly meets the requirement under
McKnight. See e.g., State v. Belviso, 360 S.C. 112, 116, 600 S.E.2d 68, 70 (Ct. App. 2004)
(finding State could appeal from ruling suppressing critical evidence). The ruling precludes the
State’s ability to even argue the victim in this case was the “legal custodian™ at the time
Respondent removed the child, which precludes the State’s to go forward without facing certain
directed verdict on the charges—a directed verdict would obviously preclude the possibility of
the State ever appealing the determination by the circuit court as it would be tantamount to an
acquittal and result in double jeopardy implications. As a result, even if not immediately
appealable under subsection 1, the ruling by the circuit court must be appealable under section

14-3-330(2).



WHEREFORE, the State asks this

Court to find this appeal is a proper interlocutory

appeal of the trial court’s pre-trial ruling that the victim cannot meet the definition of “legal

custodian” because it precludes the State’s

ability to prosecute the case unless an immediate

appeal is allowed under either section 14-3-330(1) or (2); to allow the appeal to proceed; and for

any other further relief the Court determines.

December 19, 2022

Respectfully submitted,

ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.
Senior Assistant Deputy Attorney General

WALTER W. WILKINS, III
Solicitor, Thirteenth Judicial Circuit

BY:

illiam M. Blitch, Jeewr™
Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS .
' - THIRTEENTH JUDICIAL CIRCUIT ¥ s
COUNTY OF GREENVILLE : , g
Indictment #: 2022-GS-23-002160 5 3
The State of South Carolina, & o
0 =2
vs. NOTICE OF MOTION AND MOTIONTO ~ 33
QUASH INDICTMENT ;r-; I

John J. Mello, . o

Defendant,

TO: ASSISTANT SOLICITOR RYAN HOLLOWAY.
| PLEASE TAKE NOTICE that the undersignéd, as attorney for the Defendant, moves
this honorable court for an opportunity to be heard on the Defendant request for order quashing,
or otherwise disposing of, the above captioned indictment, The bases for this motion are as
follows:
| | BACKGROUND
1. The Defendant is biological father of a mino;' child, A.M.
2. The Defendant in the case was charged with Custodial Interference (8.C. Codé § 16-17-
| 495) on October 21, 202i, by the Greenville County Sherriff’s Office.
3V. S.C. Code § 16-17-495(A)(1) states that, “[w]hen a court of competent jurisdiction in this
State or another state has awarded custody of-a child under the age of sixteen years or
when custody of a child under the age of sixteen years is established pursuant to Section'
63-17-20(B), it is unlawful for a pérson"with the intent to violate the court order or
Section 63-17-20(B) to take or transport, or cause to be taken or transported, the child
Jrom the legal custodian for the purpo;se of concealing the child, or circumventing or

avoiding the custody order or statute.” (emphasis added).
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. The Defehdant was granfed sole custody of AM. by thg Honorable Thomas Hodges of
the Greenville County Family Court by way ~of a Final Order on February 17, 2019
(2017-DR-23-3369),

. The Defendant’s ex-girlfriend, Christina Parcell, now deceased, was granted visitation by
the same order.

. According to the State, the Defendant violated S.C. Code § 16-17-495 when the
Defendant departed the United States ! with A.M. in October of 2021 and failed to return
the child to Mr. Parcell, for her court ordered visitation.

. At the time this alleged :offense oqcl.irred,ithe Defendant had sele custody of the minor

child.

FIRST ARGUMENT

. For his first argument, the Defendant would argue that the indictnient is facially deficient
in that it fails to state all of the necessary clements of S.C. Code § 16-17-495(A)(1) and
must be quashed. | |

. A circuit court has subject matter jurisdiction if: "(1) there has been an indictment which
sufﬁciehtly states the offense; (2) there has been a waiver of indictment; or (3) the charge
is a lesser included offeﬁ:se of the crime ‘cﬁarg.e'd in the indictment." Carter v. State, 329
S.C. 355, 362, 495 S.E. 2d 773, 777 (19985. 4"The true test of the sufficiency of an
indidnncnt is not whether it could be made more definite and certain, but whether it

contains the necessary elements of the offense intended to be charged and sufficiently

! The Defendant left the United States with AM. to protect his daughter from sexual assault,
Upon information and belief, Ex-girlfriends’ boyfriend, Bradley E. Post, was charged with
multiple counts of criminal sexual conduct for sexual batteries committed upon A.M. and
contributing to the delinquency of a minor for producing/creating child pornography involving
A.M. That case is being prosecuted by the Attorney General’s Office.

Page 2.0f 6



apprises the defendant of what he must be prepared to meet." Browning v. State, 320 S.C.
366, 368, 465 S.E2d 358, 359 (1995) (emphasis added). A circuit court lacks
subject matter jurisdiction if the indictment fails to allege an essential element of the
offense charged. Mathis v. State, 355°S.C. 87, 92, 584 S.E.2_d 366, 368-69 (2003)
(holding where State's indictment for'ﬁrst-degfee burglary failed to allege an aggravating
circumstance, the circuit court lacked subject matter jurisdiction), .

10. The elements of S.C. Code § l6~17—495(A)(1) require the following: (1) the awarding of
custody of a 'child under‘the age of 16 to a person or people, (2) that the person charged
intended to violate thé custody orﬁer by faking the child, transporting the child or by
causing the child to be taken or transported, (3) from the legal custodian, (4) for the
purpose of concealing the child, or cir,cumvgnting the custody order.

| [1. Mr. Mello was indicted: on April 19, 2022, by the Greenville County Grand Jury.

-12. The indicﬁnent, attached hereto as Ex.hibit‘ A, ;aineges:

That JOHN JOEY MELLO did in Greenville County, on or about the 5" day of
October, 2020, willfully and unlawfully take or transport A.M., a child under the
age of 16, in violation of a custody. order by the Greenville County Family-Court,
a court of competent jurisdiction, for the purpose of concealing the child, or
circumventing or. avoiding that Family Court custody order when the defendant
took or transported A.M. to Italy and failed to return her to the United states after
more than 72 hours.

13. The indictment fails to mention element #3. It fails to state that Mr. Mello took the child
from her legal custodian. |

14. The Defendant would argue that if the- State proved everything that is alleged in the
indictment, it still wouldv»not constitute a crimé.'

15. As such, the indictment fails to allege all of the necessary elements of the crime and must

be quashed.

Page 3 of 6.



SECOND ARGUMENT

16. Assuming arguendo, even if the indictmént did list all of the necessary elements, he
cannot be legally found to have taken the child “from” the child’s “legal custodian”
because he was the child’s sole “legal custodian.”

17. Attached hereto as Exhibit B, the court will find the Defendant’s February 19, 2019,
custody order awarding Mr. Mello sole custody

18. The order not only awards sole custody to Mr. Mello, but it also labels or designates Ms.
Parcell the “non-custodial parent” numerous times'.

19. Counsel for the Defendant believes that the State will attempt to argue that visitation
.rights are a form of cﬁstodial rights or .that the deceased mother had some form of
-custodial rights during her visitation periods. This argument is without merit,

20. The State will not and cannot produce a single South Carolina case or statute that
supports this assertion.

21, The State of South Car<'>lina only recogﬂizes three forms of custody: sole, joint 2; and
divided ®. 5 Marital Litigation in South Carolina § 10-D.

22, Joint custody and divided custody were clearly not awarded in this case, leaving sole

custody as the only possible custody award:

23.In 2012, the General Aésémbly deﬁné_d “séle cﬁstody to mean “a person...who has...the
rights and responsibilitiés for major decisions concerning the child...” S.C. Code § 63-

15-210. The operative word(s) in this statute would be “a person”, as in one person, not

two, who have the right and responsibility to make major decisions on behalf of a child,

2 Custody split between two people.
3 Where one parent gets custody of one child(ren) and the other parent gets custody of the other child(ren),
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24. Additionally, “Sole custody describes the most common form of custody. One parent (the

25.

26.

27.

custodial parent) is awarded legal and physical custody of the child and the other parent .
(the nonéustodial parent) has visitation with the child, typically on alternating weekends,
portions of holidays, and a few weeks in the summer.” 5 Marital Litigation in South
Carolina § 10-D (emphasis added). |

Any argument, assertion, or insinuation by the State that Ms. Parcell had even a scintillé
of custodial rights should be disregarded and deemed inconsistent with South Carolina
law as custody is binary. Either you have custody or you do not and, in this case, Ms.
Parcell’s did not. |

The Defendant respectfully reminds the court that because the court is being asked to
interpret a statute that is penal in nature, it must be strictly consﬁued against the State and
in favor of the defendant, State v. B.lackmon,.304 S.C. 270, 273, 403 S.E.2d 660, 662
(1991). | |

As such, the court should find that Ms. Parcell cannot be legally found to have been a
legal custodian of A.M. per S.C. Code § 16-17-495(A)(1) and quash the indictment for all

of the aforementioned reasons,

THEREFORE, the Defendant prays for an order of this court quashing or otherwise

judicially dismissing the above captioned charge with prejudice.

(SIGNATURE BLOCK ON PAGE 6)
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BANNISTER, WYATT & STALVEY, LLC

N -
- d M

Marcelo Torrfcos. Esq.

S.C. Bar'No.: 101403

24 Cleveland St. Suite 100
Greenville, South Carolina 29601
P: 864-298-0084 / F: 864-298-0146

Attorneys for Defendant
May ﬂ ,2022

Greenville SC, South Carolina
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STATE OF SOUTH CAROLINA ‘ IN THE COURT OF GENERAL SESSION

THIRTEENTH JUDICIAL CIRCUIT 51\5

COUNTY OF GREENVILLE EE
_ ' : , glo

STATE OF SOUTH CAROLINA, CASE NUMBER: 2022-GS-23-02160 % EL";
| ORDER Se
vs. | (AMENDED) _ o

JOHN J. MELLO, - ' | - Dec 06 2022

Defendant, SC Court of Appeals

This matter was before the court on the Defendant's motlon asking (1) that the court
make a pre-trial determination that the victim in thls matter cannot be considered a legal
custodian as contémplated in 8.C. Code § 16-17.4§S(A)(l) and then, (2) to quash the indictment.
The parties appeared before the court on June 10, 2022. Present at the hearing were Maréelo

+ Torricos, attorney of record for the Defendant and Ryan Holloway, Assistant Solicitor, on behalf
of the State, |

Based upon the Defendat}t’s written motiq;x, the State’s written response, oral arguments,
a review of all pertinent files, and applicable law, this Court makes the following findings of fact

and conclusions of law:

1. The Defendant is the blologlcal father of minor child, A.G.M.

- 2, The Defendant was charged with Custodxal Interference (S.C. Code § 16-17-495) on
October 21, 2021, by the Greenville County Sherriff’s Office.

3. S.C. Code § 16-17-495(A)(1) states that, “[w]hen a court of competent jurisdiction in
this State or another state has awarded custody of a child under the age of sixteen years
or when custody of 'é-. child under the ége éf sixteen years is established pursuant to

Section 63-17-20(B), it is unlawful for a person with the intent to violate the court otder
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‘
or Section 63-17-20(B) to take or transport, or cause to be taken or transported, the
child ﬁ'om the legal custodlan for the purpose of concealing the child, or circumventing
or avoiding the custody order or statute.” (emphasls added).

4. The Defendant was granted sole custody of A.G. M. by the Honorable Thomas Hodges
of the Greenville County Family Court by way of a Finai Order on February 4, 2019-!
(2017-DR-23-3369)..

5. The Defendant’s ex-éirlfriend and biological mother of A.G.M., Chrisﬁna Parcell, now
deceased, was granted visitation rights by the same order,

6. According to the State, the Defendant violated S.C. Code § 16-17-495 when tho

" Defondant departed from the United States to Italy with A.M. in October of 2020 and
failed to return the cﬂiid to Mrs. Parcell, for her court ordered visitation. |

7. The Defendant left the United States with A.G.M. because he was the minor child’s
sole custodian, and thus cannot have taken the child in violation of S.C. Code § 16~17—
495(A)(1). ,

8. At the time this alleged offense occurred, there was no order modifying or altering Mr.

Mello’s sole custodian status.

. A '. .“ y ! . arcell— - .___
does not fit the lepal de nitzon e al custodian as contem lated in SC’ de 16-
17-495(4)(1).

9. First, the Defendant moved this court for a pretrial finding that Ms. Parcell could not -
legally fit the definition of “legal custodian” as contemplatell in S.C. Code § 16-17-
495(A)(1).

. 10. The Stafe raised the argument that fhe .dt'a'termination of what is and what is not a “legal

custodian” per S.C.-':Code § 16-17-495(A)(l) is a question of fact for a jury to

! The order was signed by Judge Hodges on February 1, 2019 and clocked February 4, 2019,
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dete'nnine. The court respectfully disagfees ;nd finds that it is a question of law, ripe
for pre-trial determination.

11.1In its February 4, 2019 order, the Greenville County Family Court clearly and
unambiguously granted and awarded Mr. Mello sole custodial rights as to A.G.M. and

only granted Ms, Parcell nongcustodial vi§itation rights.

- 12. The State’s argument that a party to a custody order granting visitation rights becomes

a legal custodian pursuant to S.C. Code § 16-17-495(A)(1) is inconsistent with South
Carolina law, specifically Tiﬂe 63 of the S.C. Code. |

13. The State has failed to provide this cqurﬁ thh any statute or case/holding that supports
their argument that a parent with only visitation rights can, under these facts and
circumstances, be considered a “legal cuétodian.” |

14, Our State recognizes three forms of custody: sole, split, and joint. Split and joint
custody were  not mentione(_i .'iq' the Defendant’s February 4, 2019
Or&er and are therefpfe not relevant, Sole custody, however, was givenA to Mr. Mello
and the General Assembly has defined “sole custody” to mean “a person...who

has...the rights and responsibilities for major decisions concerning the child...” S.C.

Code §.63-15-210. .The..operative-word(@)-»in.:tlrﬁs-'statute-would be “a -person?’TaS -in-one
person, not two, who has the right and responsibility to make decisions on.behélf ofa
child. |

15. Additiqnally, “Sole custody describes the most common form of custody, One parent
(the custodial parent) _is awarded légal and ﬁhysical custody of the child and the other
parent (the noncustodial parent) has vi.ssitation with the child, typically on alternating

weekends, portions of holidays, and a few weeks in the summer.” 5§ Marital Litigation

’%ﬁ}
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\ : '
.

in South Carolina § 10-D (emphasis added). Therefore, the court finds that any
argument or insinuation that the Ms. Parcell had any form of custodial rights is

inconsistent with our state law,

16. Subsequently, the State argued that the General Assembly’s definitions of terms such

as custody or custodian in Title 63 of the S.C. Code as cited above are inapplicable to
Title 16 of the S.C. Code and that the referencing of definitions from title to title is not
permissible. |
17. 1 respectfully disagree with the generalized premise put forth by the State that relevant
definitions found in one title, such as Title 63 of the S.C. Code, are inapplicable to
another title, such as Title 16 of the S.C. Code. Sonoco Prods. Co. v. S.C. Dep't of
Revenue, 378 S.C. 385, 391, 662 Sv.E.2d 599, 602 (2008) (Holding that when a term is
not defined in a statufe, the court may glean an -zappi'épriate definition by reviewing
- secondary sources, our state statutes, and our sfate appellate decisions which deal with
the conéept.)
18. Our General Assembiy has statutorily declared that the Family Courts of our State

maintain exclusive jurisdiction to determine the custody of a minor child 2. As such,

this_court is compelled.to.rule_consistently,-and-define.terms -consistently,—with-the—----—.—
Greenviile County Family Court. ' |
19, During'oral afgumeﬁié, this court cﬁal]é:;ged the State to identify where one would find
more accurate or relevant definitions pertinent to the determination of custodial rights if
not in Title 63, In response, the State argued that the court must apbiy the plain and
ordinary meaning of the term “legal custodian” in lieu of any definitions found in other

parts of our law. I disagree.

2§,C. Code § 63-3-530 V/ \{/
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20.Even if that were true, after applying the plain and ordinary meaning of “legal

| custodian,” the court still concludes that Ms. Parcell does not fit that definition as the

plain and ordinary megning of “legal custodian” would be the parent that was awqded
custody by a family court, which in this case, again, is solely Mr. Méllo.

21, The one area where the State and the Defense agree is that because the court is being
asked to interpret a statute, its goal must be to ascertain the Iegislotive intent. I also
agree, | |

22, The State argued that the legislature could not have intended this statute to be enforced
by law enforcement on behalf of legal custodians exclusively, as it would leave
noncustodial parents with visitations rights stranded and without protection or recourse
in sitoofions such as these. However, thé legislature has ﬁ_o; left noncustodial parents
with visitations rights stranded and witloout a femedy in situations such as these becauée
noncustodial visiting parents such as Ms. Parcell do have a re_mody: contempt,

23. On the other hand, the Defendant’s argument as to the legislative intent behind this
statute is more convmomg The Defendant argued that violating a visitation order or a

" child support order or any other order from the family court is certainly problematic,

wwememn—o—_hOWeVer, it isfar .more -egregious -or-flagrant-to-violate-someone’s-custodial-rights-—————- -

Therefore, it makes sense that the legislature formulated criminal liability pursuant to

‘S C. Code § 16-17-495 to deter v1olatlons of one’s custodial rights versus allowing

actions for contempt, through the Fam:ly Courts, to deter and punish violations of other
rights, such as visitation rights,

24, For the reasons set forth above, the court holds that Ms Parcell is exempt from the

deﬁmtlon of “legal custodlan” as contemplated ) S.C. Code § 16-17-495(A)(1)

e S
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PR N B

/A (1) The indictment was not deficient and (2) a trial court generally has no power to
dismiss a properly drawn indictment issued by a properly constituted grand jury before

frial unless a statyte gzants that Qower to the court.

25. The Defendant then moved to quash the indictment on two grounds: (1) deficiency i in
the indictment and (2) that because Ms, Parcell was non-custodial parent, the State had
lacked the probable cause necessary to indict,

26. First, the indictment was not deficient. After a review of the record and argument, the
court finds that the language in the mdlctment is plainly clear and understandable as sto
the nature of the crime for which the Defendant is charged and what judgment this
court is to pronounce. See State v, Lewis, 863 S.E:2d 1, 8-9 (S.C. 2021); State v. Means,
626 S. E 2d 348, 353-54 (S.C. 2006); State v. Shoemaker, 275 S.E.2d 878 (S.C. 1981),
State V. Guthrie, 572 S E.2d 309 312 (S C. Ct. App. 2002) See also State v. Gentry,
610 S.E.2d 494, 500 (S.C. 2005) ([Whether the indictment could be more definite or
certain is irrelevant). The court finds that the indictment allows the Defendant to decide
whether or not to plead guilty or stand trial and puts the Defendant on notice as to what

elements the State must meet,

27. Second, while the court is inclined to legally determine that Ms. Parcell does not meet

‘oo the _element or.definition-of-“legal- custodian®- re-u*ial,---l--vdo'-not~-believé--l'-have"the—,*'"'"

| authority to quash this indictment. "[A] trial court generally has ﬁo power to dismiss a
prOperly drawn indiéiment issueci_ by a pgdperly constituted grand jury before .trial
unless a statute grantsA that power to the court The prosecutor may, of course, request
the dismissal of an indictment or charge." State v. Needs, 333 S.C. 134, 146, 508 S.E.2d

857, 863 (1998), modified on other grounds, State v. Cherry, 361 S.C. 588, 606 S.E.2d

475 (2004), L
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28. A statute may authorize the court, either of its own motion or on the application of the
prosecﬁting officer, to order an indictmght of prosecution dismissed. But in the absence
of such a statute, a court has no power . . . to dismiss a criminal i)roseoutiqn except at
the instance of the prosecutor. State v. kidge, 269 S.C. 61, 65, 236 S.E.2d 401, 402
(1977) (quoting Ex parte State, 263 S.C. 363, 366, 210 S.E.2d 600, 601 (1974). The
Defendant has failed'to identify wﬁat 's'tatut_e, if any, would provide this court the
authorify to quash th1s indictment.

29. For these reasons, the Defendant’s motions to quash are denied.

NOw, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that:
1. Ms, Parcell does not meet the deﬁnitiqh or' is omeMse exempt from the definition of
“legal custodian” as contemplated in S.C. Code § 16-17-495(A)(1); and -

2, The Defendant’s motions to quash the indictment are denied.

IT IS SO ORDERED,

o Thirteenth Judicial-Cirbuit

2022

A Certified Copy

Yol B, 1)
Clerk of Courm%“s*
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STATE OF SOUTH CAROLINA RECEIVEI)

IN THE COURT OF APPEALS Dec 19 2022

SC Court of Appeals

Appeal from Greenville County
Honorable Alex Kinlaw, Circuit Court Judge
Appellate Case Tracking No. 2022-001709

The State, Appellant,
VS.

John J. Mello, Respondent.
PROOF OF SERVICE

I, Caroline Collins, certify that I have served the Memorandum Regarding Appealability
on Respondent by emailing a copy to Respondent’s counsel of record, Marcelo Torricos, I1I, at
his primary email address as provided by the Attorney Information System (AIS).

[ further certify that all parties required by Rule to be served have been served.

This 19" day of December, 2022. "; ; ¢ _,_,, | -
(Rl

CAROLINE COLLINS
Administrative Coordinator
Office of Attorney General

Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3727




Caroline Collins

From: Caroline Collins

Sent: Monday, December 19, 2022 11:19 AM

To: mtorricos@bannisterwyatt.com

Cc: William Blitch

Subject: The State v. John Joey Mello (2022-001709)

Attachments: MELLO John - Memorandum Regarding Appealability - 2022-001709
(03179667xD2C78).PDF

Good Morning Mr. Torricos,

Attached please find the State’s Memorandum Regarding Appealability in The State v. John Joey Mello (2022-001709).
This will be submitted to the South Carolina Court of Appeals via the AIS One Drive System.

If you will, please reply to this email to confirm receipt.

Thank you!

CAROLINE COLLINS, Administrative Coordinator RECE

South Carolina Attorney General’s Office
Criminal Appeals | Office 803-734-3723 | ccollins@scag.gov DeC 19 2022

P.O. Box 11549 | Columbia, SC 29211

scag.gov SC Court of Appeals

This email, which includes any attachments, is considered confidential and may be legally privileged. If you have received it in error, please notify the
sender immediately by reply email and then delete this message from your system. Please do not copy it, use it for any purposes, or disclose its
contents to any other person, unless otherwise directed. This email is subject to FOIA requests. Thank you for your cooperation.



