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SUTATE O SOUTH CAROLINA

N THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

FOR THE NTNTH JUDTCTAT, CTRZIUTT

TONY A. BLLLIPS,
‘ndividually and as a
derivative shareholder of
Alex's Restaurants, Tnc,
Case No.
Plaintiff, 201le-CP-10-8265
—WEersias -

CAROLYN A. BILLIPS,
_ndividually and as ‘lrustee
for the benefit of Anthony
Billips, William Casey
Tvey, and Alex Billips, and
as controlling person of
Nnlex’s Restaurants, 1lnc.
and ALEX’ S RESTAURANTS,
NC.,

e R i e e e M i e e e e’ e ier e e R e e

Defendants.)

Hearing before the Eonorable Mikell R.
Scarborough, reported by Jennifer M., Huggins,
Zourt Reporter and MNotary Public, at 9:38 a.m. on
Zugusl 25, 2021 at 100 Broad Slreel, Courlroomnm
22, Charleston, South Carolina.

Jennifer M. Huggins, Court Revporter
Master-in-Equily

P.O. Box 80711

Charleston, SC 294146

* Any court, party, or person who has vurchased a
Lranscripl may, wilhoul paying a further fee Lo
the reporter, reproduce a copy or pcer-ion thereof
as an exhibilit pursuant to court order or rule or
for internal use, but shall NOI otherwise provide
or sell a copy oy coples te any other varty or
perscn.
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THIs COURT: All right.

Mr. Billips, you're s5Lill under ocath. TIfL vyou
would, go ahead and have a seat.

THE WITNESS: Yes, sir.

THFE COURT: And we will pick up
where we left off yvesterday. llope evervizody had
a goocd nightL. IL's good Lo see Lhe crowd bhack
together again.

MR. SAUTTER: Your Eonor, excuse me
for a minute.

THIs COURT: That's all righkt.

DIR=CT EXAMINATIOCHN
BY MR. SAUTTER:

0. Now, Mr. Billips, vaou testified

vesterday, correct?

. Yes, sir.

Q. AZnd you're 3tLill undez oalh?

AL Yes, siz.

Q. 411 rignt. S50 vou talked about these

varicgcus sheets of paper --

. Yes, sir.
Q. -- as your recollection ¢f the —-- I'm
golng to screw 1t up again -- of the cost control

reports for the various restaurants?

A, Yes, These are Just like daily sale
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averages toc my —-- what [ can remember.

Q. The daily reports and thal kind of
thing?

PR Yes.

Q. 211 rignht. And those are to the best of

your recollecticon?
AL Tes,

MR. SAUTTER: And, Your Hornor, I
would now move this one, two, three, four, five,
six, seven, eight -- T'm gcing to mcve this eight
page document intoc evidence as the rext
plainliff{'s exhibil,

And in anticipaticn of an okjection from
Mr. Rannik, he -- the wvery =zame irformation was
provided to Mr., Ranrik, which 1s included in
IExhibit 4 of Jim Ewart's report, which I —-- it
has, for each of the localtions, ML, Pleasanl
52,226,000; Goose Creek -- 1it's the same numbers
that Mr. Billips testified and iz or hi=z sheet.

But this has bkegen -- this informaticn
was provided to the deZense in the course of the
discovery. And I would move Lhem bolh inloc
evidence.

THE COURT: On what basis do you

put them “n?
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MR. SAUTTIER: Well, on the kasis
that Lhe noles of Mr. -- of Lhe plainitiff are
relevant to determine his recollection of the
daily reports, and the —-- it goes right to the
value of the business,

And further, that this infeoermatior was
provided Lo counsel Zor the defense when Mr,
Ewart's report was provided to him in the course
of dizcovery, and it's got the zame figures. hnd

talked to counsel about it. T'm offering bozh
_nto evidence that go the material issue as Zo
Lthe wvaluesz of Lhe business which goes Lo als
_nterest in the businesses.

THE COURT: all righkt. I want to
make sure this was -- these records were not
created contempocranecusly with the documents he
reviewead. He did it based uwupon his recolleciion;
s that my --

MR. SAUTTER: Yes, sir.

THE COURT: -- my recollection?

MR. SAUTTIER: Yes, sir.

THE COURT: And I Lhink
he testified i1t was like the 2014 time period --

THE WITNESS: Yes, sir.

THF COURT: -- that he prepared
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these --

THE WITNESS: Yes, sir.

THE CCURT: -- based upon memory
from the 2011 --

THFE WITNRESS: Probably closer to
2015, Your llonor.

THE COURT: Probably prepared in
'15, but based upocon information that vou recall
from what time pericd?

THE WTTNESS: 2014,

THI COURT: S0 "15 or '14°7

THE WITNESS: cust what I rememger
from the last time I seen cne.

THE COURT: Ckavy. 211 righkt.

THFE WITNESS: Tt was around 2014,

THE COURT: Got it. Thank vou.
211 right.

MR. RANNIK: Judge, a couple
things=. The information tkhkat iz included in
Fxhikbit 4 of Mr, Fwart's report, it i1s not

anything close to all of tke information thazZ's

on those sheel s, It does have a list al Lhe very
top here, and let me -- 1if I can approach, Your
Honor.

THE COURT: Sure.,
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MR. BANNIK: Sa the top lire
here —-- c¢h, it locks like he's already handed you
one.

THE COURT: Yeah.

MR. RANNTK: The top line gives the
base year gross sales, so we recgeived that. The
rest I have nol seern. I have no prorlem wilh

this coming in with Mr. Ewart.

Z don't kncocw that there's prorver
foundation for this particular document to be
used for Mr. Billips. And kecause the 2015
documenl was never produced Lo us 1In Lhe course
of this litigation, we would ob-ect to that being
admitted ‘nto eviderce.

THFE COURT: The actual documents,
correct?

MR. RANNIK: Yes. End he's already
testified to what the numbers are on tThere
anyway; so it's in the record.

THFE CCOURT: Right. Okay. T'm
golng to sustain the cbjection. 1'11 state for
Lthe record ny basls Zor bLhatl, and Lhis iz Laat
this is -- 1t's being offered as an exception o
the hearsay rule. It’s 803(5) 1is the rule.

And T'11 just read it in the record so
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v'all are famililar with 1it. 803(5), recorded
recollect_ on.

A memo or record concerning a matter
about which & witness once had knowledge but now
has insufficient recollection to enaple the
Wwitness to testify fully ard accurately: shown to
have been made or adopled by tLhe wiltness when _Lhe

matter was fresh 1in the witness!

3 memory and to
reflect that knowledge correctly, first sentence.

Second sentence, 1f admitted, the
memorandun rmay be read into eviderce but may not
ltsell be received as an exhipil unless offered
by an adverse party.

_t's on that basis that I will denry
that. Tf vou want to proffer it, make it a part
of the record, 1 dor't have a problem wita thaz.
BulL the document ilsel? 1s nobt admissible InvLo
ev.dence, okay, on that basis.

MR. SAUTTER: Yes, sir. He -- Wr.
Billips has testified extersively about his
recollecton of the numrbers.

THE COURT: Right.

MR. SAUTTER: And I -- vou know,

Exhihit 4 to Mr. Ewart's report was vrovided, and

we'll fight that battle as far as getcting that
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_nto evidence during the course of Mr. kwart's
Lteslimony.

THE CCURT: Sure, sure. Ckavy. But
the document itself -- he's already teatified zo
‘t, but the document itself just doesn't ccme in,

MR. SAUTTER: Yea, sir.

THE CQURT: Okay.

MR. SAUTTER: Yes, sir.

THE COURT: &nd I'm assuming it
forms some basis from Mr., Fwart's testimony, oDut
we'll -- like you say, we'll cross that bridge
when we get Lhere., All right?

MR. SAUTTER: All right.

THE COURT: Very qood. So it will
be -=- T'm coing te make a rote, Tt says
Plaintiff's Lxhibit 12. It will be -“ust for
ldentification only. Okay? IL will be a
proffer.

(PLF. EXH. 12 was marked for
‘dentification and proffered.)

MR. SAUTTLER: And would that
nclude Exhibit Ne. 4 Lo Mr, Ewart's -- 1is 1.
within the --

THE COURT: Lre vyvou offerinrg that

through him?
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MR. SAUTTER: Yea, sir.

ME. RANNIEK: I don't know that
there's a proper foundation for that, Judge. I
think it will be proper when Mr. Ewart 1s on the
stand,

THE COURT: I agree. You want to
mark Lhat for ID purposes now?

MR. SAUTTER: Yes, sir.

THE COURT: So ¢all that 13 for IO
and try and get that in later? You can do thax.

(PLE. EXH. 13 was marked for
“dentification.)

BY MR. SAUTTER:

0. Mr. Billivs, _ast nigat, aid vou look on
the internet and personally view the RAlex's
Eestaurant website?

A Yes, &l

Q. And does 1t contain statements of
Carolyn Billips?

A Yes,

MR. BANNIK: Judge, brief ocbkjectiocn
here., Mr. Saulbter chjeclted Lo my reading ol Lhe
witness yesterday when I was on
cross-examination. I didn't vush it vesterday,

hoping we could move this through., We're here
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for a second day. 1l would 1like, 1if wvossible, fo=z
Mr. Saulter nol Lo lead so much.

And secondly, I would like to confirm
whether there was a conversation between counsel
and the client last night akout what he did or
did not do, a3 he was still under cath and such a
conversat . on would rol have been appreopriate,

MR. SAUTTER: Your Eonor, we -- per
fthe Court's instruction, we were allowed to
confer,

And he brought up that he did review
this webslble, and he [orwarded Lhe actual
statements of the adverse party about the nature
of the business, that Summerville ard Goose
Creek, the remaining locations are all Alex's,
And that's how -- trkat's how i1t's dealt witna.

THE COURT: All right., S0 Lhe
purpose of the testimony is to establish whaz
Alex's Restaurants' website savyvs about itself?

MR, SAUTTER: Yes, sir,

THID CTOURT: Any objection to that?

MR. RANNIEK: No objeclion to Lhe
testimony, Judge, other than I -- my
understanding of the Court's --

THE COCURT: Just the leadirng?
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MR. RANNILK: —-— instructicor last
night. was that the —-- counsel could nol consul-.

with his client because he was --

THE COURT: Nao. I intentionally
kept him ‘n the direct so re could, ves. Tt
was —— 1f he had firished with his direct hefore

you gobt on Lo cross, I would not have allowed
that.

MR. RANNIK: Okay. I
misunderstood,. T apologire,

THE COURT: Yeah, okay. Because
he's on direct, I allow Lhatl. Okay.
BY MR. SAUTTER:

Q. S50 let me just hand vou this. Well,

there’s two things, Ts thig the text of the
Mlex's website without the pictures and withouz

the menu and things of Lhabt nalure?

AL Yes, siz.
Q. and wnhno wrote that? Iz it asigned?
A, T<'s nct signed, but it says Carol B, at

the end of 1t.

0. A2nd wno do you believe tLhat Lo be?
A Carol.

0. Carolyn Billips?

A Billips, T'm sorry.
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2. Ckav. What do=s she say about the
ex sting Alex's Restaurantias?

A Let's see.

Q. Okay. It's on page .. I refer you to
the third paragraph, the last senterce,

M Ckav. NAlex's and llowertown Restaurant
moved {rom remodelirg the store. Lel's see. T
don't think that's the one. Highway 78.

0. Juat start it right there where it savs,
Goose Creek znd Summerville,

MR. RANMNIK: And Judge?

THE COURT: Just one second. Go
ahead.

MR. RANNIK: Might I have a look at
this? T have a copy 0f Alex's website up on my
phone right now, and it doesn't say a thing apout
Summerville., 2nd Lhis was apoarerlly reviewed
_ast night and printed last night. I don't
believe that that's credible.

MR, SAUTTER: Your Fgognor, these are
the statements of his own client, which sne
perscnally signed as Carcl B. IL would be
admissible as an exception to hearsay as
admisszion of an adverse party.

MR. RANNTEK: And, Judge, what T
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would like to clear up 1s when Mr. Billips viewed

this and whal his krowledge o©f Lhis 1s as cpposed

to --

THE COURT: all righkt. Well,
will let you do that on crcss-examinration,
certainly.

MR. RANNIK: Thank you, sir.

T

THE CCURT: All right. Go ahead.

You can proceed.

BY ME., SAUTTER:

Q. All right. What does 1t say —-- starting

on Lhat third paragraph, please read slowly 1in.o

the record, starting with, in 1984.

A In 1984, Carol remodeled a former liguor

store in Surimerville, Tt's now the Mustard Seed

by the rallrocad tracks because in 1938, Alex's,

Flowertown Restaurart moved [rom Lhe remodeled

_iguocr store building to its current larger

_ocation, 78 address in Summerville.

Goose Creek and Summerville are the aonly

restaurants today, and that's the perfect Carcol,

who 15 now able Lo aspend more Lime focused on her

_oving family.
0. 411 rignt. And somewnere 1n here,

talks about how the name of the restaurants

she
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became Alex's. What 1= vour recollec—ion of why
Lthe resltaurants were named Alex's?

A, My daddy was Alex.

0. Did it nave anvthing to do with the =on,
Alex, as far as vyou know?

i Not that 1 know of.

Q. Ckay.

MR. SAUTTER: Your Eonor, I would
move this admission into evidence as The next
plaintiff's exhibit,

MR. RANNIK: Judge, beZore it 1=
officially -- I would reguest Lhat {for now i be
offered for identification only. I think it
needs to ke established whether Carclyn Billiwvs
actually wrote this,

And 1 think the only way we can do that
s through Lhe bLestimony of Ms. Billips. Itz
not an adverse party admission if she didn't
write it.

MR, SAUTTFER: Your Fonaoar, it's an
the Alex's Restaurart, where she's at least a 63
and a third percent owner of 1itl.

Zt's got her name or it as Carol B.
She's got a mission statement for faith and

family, T mean, T'm prepared Lo cross—-examine
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her on it when it comes time Zor ker —o do ner
direcl Lestlimony.

THE CCURT: Sure. All right. Let
me make sure I understand the basis for it.

Mr, Billips, vyou wert onlire last night;
s that correct?

THE WITNESS: Yes, sir, 1:1%, 1:30.

THE CCURT: In the morning?

THE WITNESS: Yeah. I didr't
sleep.

THE COURT: Ckay. Sorry about
Lhat I understand how trials go, though. And
vou found that there?

THE WITNESS: Tes,
www,alexsrestaurants.,com,.

THE COURT: And ther vyou deownlcocaded
L and prinled off what you saw?

THE WITNESS: I e-mailed it to
myaelf, and then this morning, I forwarded it Zo
their printer,.

THIs COURT: All right.

THE WITNESS: Their office.

THE CCURT: And it was printed off?

THE WITNESS: Yes, sir.

THFE CCURT: A1l right. So that's
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the scource of the irZormation?

THE WITNESS: Yes, sir.

THE CCURT: All right. I'm going
to allow 1t. I'm going to allow it in on tnat
basis. T think the foundation has been laid for
_t. Certalinly agair it's sub’ect to
cross—exanlinal.ion.

MR. SAUTTER: Thank vou, Your
Honor.

(PT.F., EXH., 141 was marked for
dentification and admitted into evidence.)}

EY MR. SAUTTER:

Q. Mr. Billios, vyvou talked a little bit
about cash vesterday and how cash was handled.
To your knowledge, was all cash reporzed or

deposited into the bank?

A, To my knowledge, 1L was al one Lime or
another, but then we had like cash on hand. You
know, we kept —-- that was to make change with,
things like that. You know, money boxes in zhe

restaurants.

0. Well, how aboul money koxes abl Carol's
house?

A Her safe.

Q. Did vou see the safe?
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P Yes.
Q. Whal kind of safe was 1017
A, I lived with her. It was a gun safe,

about 5 foot by 4 foot, 3 fooft.

when

Q. And did you observe cash in the safe?
. I didn't go in the safe, but I was there

cash was deposlited in Lhe safle,

mealn.

home

Q. How mucn cash are we talking about?
i I couldn't te’ll vyou, sir.

Q. Was i1t stacks of cash, or what was it7?
M Yeah, stacks of mcney, mcney kbags.

Q. Like over 510,0007

A, Numbers, I can't say vyes or no to, I
Q. Do yvou believe it was over S$10,000°7
. Yes, sir.

Q. Do yvou bellieve il was owver 550,0007
AL Yes, siz.

Q. ind tnat was just kept by Mas. Carcl?
A, Yes, sir,

0. Ckav.

4. I mean, there was Limes I would bring
a2 cash bag. And, vou know, we lived

together; so I1'd lay 1t on the counter and she'd

put

it awavy.
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0. In the safe?

AL Tes,

Q. And all the monev did -- in other words,
did all the money go inte -- did all tThe cash go

‘nto the banks?

M. Lvidently not.
0. I mean —--
AL Yeah. I mean, no, because I watched 1t

gqo 1in the safe, =zir.

Q. 211 right, And -- okay. 271 right,
Now, let's get to the walue of these different
_ocations. I guess we could start at Goose
Creek. Did vou offer to purchase Goose (Creek

from Carcl Billips?

A, Dorchester, sir,

0. Dorchester, 1'm scrry. We're talking
aboul. Dorchester Road. I'm skipping arcund. I'm
a little scattered this morning. Did vou coffer

to purchase the Dorchester Road location uniz,
Alex's Restaurant from --
. Yes, sir.
Q. 211 rigat. And what was your offer?
A, 320. 320,000.
0. ind vour offer to kuy it from her, did

that -- $3720,000, but vou already owned 18.3
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percent of 1t, correct?

4. I took Lha. into considerat_ _on.

Q. All rignt. So 1if vou take 2.2 percent,
8.3 percent of the 3Z2C; =c¢ what was vyour acztual

offer to her, 370 plus?

£ 375 to 400.

0. 3757

AL Yes, siz.

0. 411 rignt.

AL But, T mean, T didn't kbring that up in
the conversation. We were in the parking loz,
and I said -- she was Lelling me that she had

bbills due, and I said, well, let me help me you

out . Let me buy vyou out of Corchester Road and
take that pressure, And she got irate and walkxed
off.

Q. And 3o Lhe property was ultimalely sold

for how much?

i From what I seen vesterday, sir, I think
it owas 3720,

Q. And you didn't receive any —-- 18 percent
of anything?

A, I didn't find out it was so_d until a
week or so after.

Q. Ckay, Sc you testified as to vyour role
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_n this business, the daily cost sheet-s, cocrrect?

_nvenlory conhbrol?

A, Yes, the daily reports —--
0. 411 rignt.
A -- every day. That was just something

we did every day at every restaurant, the
managers did.
Q. Now, so when you left -n 2021, do you

—

have anvy knowledge of whether these daily cost

sheets ovr these daily reports existed?

. Ch, vyes, =ir.

Q. How?

A, They were hanging on every office door.
Q. Lre we talxing stacx<a of cost sheets?
A, Fach restaurant would have one. The

ma:n office had however mary they wan—ed to print

oul . And Carol always kept one abt home. I
carried one around with me. Not all the time but
most of the time. And Carcl and I liwved

together; so they're right there on the counter
or kitchen table.

Q. How would you describe Lhe volume of
these cost sheets?

A Well, I know we kept at the house -- wvyou

know, we just kept stacking them up, stacking
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them up.

¥ou know, Lhere wasc'tL —-- you know, I
_ooked at one and throw it in the trash, but they
were kept. So you could flip back to six months
ago, e2ight months ago and see, well, what were
the =sales during bkaster, vou know, of last year,
which 1l says 1L on bLhere.

But Carol was real particular about
writing on them and making notes. She would flip
back to days, like a certain day of the week, vyou
know, 1f 1t doesn't look right. Aand 1t'11l -- vou
know, she'd bring it Lo my attentlorn, Lhis Lime,
that day last vear, vou know, why or do I know?

Have any suggesticons?

Q. So y'all worked together on all <of this
stuff?
A, Yeah. Sometimes I helped make Lhem oul

but not too often.

Q. What was vyour --

A, That was a long time ago when T did that
kind of stuff.

Q. What was your l[amilla-zitly with all of
these units of Alex's Restaurants, Inc.?

i I was very familiar. Z mean, I was In

and cut of all of them, even when T did leave and
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drive a truck -- to take leave and drive this
dump Lruck. I L1111l gol phone calls. I stopped
by, They would call and complain orn each other.
And I would calm them down. S0, veah, I was very
familiar with all the locations, every location,

2. Aind =0 you -- the cost sheets were Jjust
stacked up?

A, Yeah, at the house. That's just kind of
where they ended, vocu kncocw, at the end.

WNow, mine, you know, T would throw it

away when 1 got a new one, you know. And the

reslauranls would throw Lheirs away when Lhey gotl

a new one. But at home, it was just like a
habit, vou know. Just =something that she did and
kept them,.

Q. 20 1'm nolding up a big stack of

documenls here —-

A, Ch, ves.

0. -- whicnh are Plaintiff's Exhibit 11A.
How would the stack of daily cost sheets compare

to this stack that 1'm helding up, which is --

A, AL least.
Q. At least as big as this?
AL Yeah, at least, or more.

THE COURT: So describhe for the
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record how tall that is.

THE WITNESS: 2 foot and a half. Y

foot to a foot and a half.

THE COURT: Ckavy.

THE WTTNESS: Kept in the
cabinet.
EY MR. SAUTTER:

Q. And vou would go over those co
with Ms. Carol, righkt?

A, Yeah, Tf she would want somet
orn. And 1t was whether 1 could fix iz
You know, I was Lhere,. We were lLogelhe
would vent, I guess, 1in a way. And I'd
Z could. If I couldn’t, I just =zat the

Q. Did you have the same kind of

the profit and loss statements?

Z. No, sir.

Q. Where were they kept?

AL I mean, I have locked at them
Ltime ago. She would bring one home or
and she would be sitting tkhere locking
And I mighl lean over or scmelhing,

Q. Well, were the profit and loss

all of those reconciled reports kept in

office?

china

ntinually

hing added
or not.

r, and she
offer if
re.

access to

a long
something,

at it.

sheets 1n

tne
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i Yes. There was a lot of room in the
office,.

Q. Did vou have a key?

A No, sir.

Q. Who contralled all of that?

M. Carcl did. And 1 be_ieve the secretary
may have as well,. I'm sure she's gobl a key Loo.

Q. Ckay. 3ut you weren't allowed access?

i No.

Q. And so0 after you left, what kingd of
access did you have -- after you left in 2011,

what kind of access did you have Lo any of this

nformation?

AL Well, I wasn't here -- there for a
Tittle while, T wernt to my parents,

0. Yeah.

A, You know, I mean, I -- Lhen, when I'd
come back, vou know, I just -- I still had access

up until the dental iszsue came up when she told
me to go see the clinic, You know, T didn't have
access toe the —-

Q. Did you have access Lo Lhe profil and
_oss sheets?

A No, sir.

Q. Did you have access to the ‘nterworkings
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of the ceompany after you left?

N No, sir.

Q. Who had the only access to all of that?

4. Carol.

Q. Okavy. 211 right., Now, so "~et's go back
to tLhese -- based upon ycocur knowledge,

nformalion, and experience, we'll go oy
_ocation, what value do you place on

Mt . Pleasant? What would vou be willing to pay

for the Mt, Pleasant actior -- unit?

. In today's, that's a 4 million dollar
_ocalblion.

Q. How about back in 20.2 when it was sold?

What weould you have heen —-
A, The preoperzy alone in my view, ny
personal -- I'm nct a professicnal, bput that

property and Lhe localion was worth 4 million

dollars.
Q. Where was —he property located?
A Coleman Boulevard, about & gquarter mile

from Shem Creek.

Q. In Cld Village?

A, I don't -- do they call that the 01d
Village?

Q. 211 right,
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P I mean, 1'm from there, but 1 didn't
keep up with all thal kind of stuff,

Q. Ckay. S 4 million dollars on the
Mt . Fleasant location Zor the dirt alone?

AL Yeah., The dirt alone ‘5 &t leaszt worth
that.

Q. A11 rignt. How aboul Rivers RAvenue,
cncluding the laundromat? What wvalve do vou
place on that unit?

A, The laundromat and a1 the units or the
machines, the dirt and building ard everything

was maybe 1 millicn 3.

Q. How about Dorchester Road?

AL Lbout the same, Dorchester and Rivers —-
Q. We already ta ked about the --

i -- location.

Q. Tou already lLalked aboul Dorchesler

Road, right?

AL Yes, sir.

Q. How abcut Savannah Highway? What value
do vou place on that? What would vcocu pe willing
Lo pay?

A, At todav's cost, that's a million deollar
piece of property. It's amall, but it's =till

the location,.
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0. Well, wnat —-- when these -- these
properties were all sold, right?

AL Yes, siz.

Q. What would vou have offered at the time
that they were sold? 2011, 20106, 20127 Tet's
just start back from the beginning. what would
you have offered for -- whal value did you asslgn
to the Mt. Pleasant location pack when 1t was

sold 1in 20127

R, $4 millign,

0. llow about Goose Creek?

i 54 million,

Q. How about Rivers Avenue and the

—_aundromat?

A, Cne million 5,

0. llocw about Dorchnester Road? 1 think
you've already testilied {¢ Lhat.

AL Yeah, the same as Rivers.

Q. Okay. What about the Savannah Highwavy

Tocation?

. Probably about $800,000 to a million.
Q. How about Summerville?

A 54 millicn.

. How about —he Mcncks Corner location?
AL About a 1 million do’lars.,
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2. And you have —-- what 1s your
acknowledged interest in the Alex's, Inc.?

A, I've always knew that I was a 18.3
percent owner.

0. A11 right, So when the Alex's, Tngo, =--

or after your father died, there was —he trust,

right.?
AL Yes, siz.
0. ind wnat vercentage did Carol receive?
A, 15,
0. And wano go- the other -- the other 55

percent.?

A, Myself, my brother, Alex Lee, and my
atepbrother, William Casey.

Q. 20 she owned 4153 percent, and vyv'all owed

25 percent, correct?

AL Correctl.,

Q. And was there another sister?

i Tes. I had two sisters.

Q. Did they receive anything in this?

M. My older =sister did not. My younger
sister gol —-- I can't remember Lhe dollar amcunt,

but so much money was put away for her until she
reached an age, and then ske got 1t.

Q. But she didn't get a percentage of
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Mlex's, lne., did she?

Z. No, sir.
Q. S0 Carol had 45 percent going in. Was
there -- to vour knowledge, was there a time when

Casgsey transferred his 18.3 percent shares to

Carol?
AL Tes,
Q. Do vou know why? What is vyour

understanding?

A, To pay legal fees.

0. 'or wnat?

Z. Casey gob 1nlo some Lrouble,

Q. What kind of trcuble?

i I don't believe it, but he got in

troukle for something that havpened with his

ch2ld.
o, Serious ¢riminal troub_e, right?
AL Yes, siz.
0. The c¢hild died, didn't they?
A, Again, sir, T don't believe that 1t

hagppened, but -—-

0. I understand thal . Bul we're Lalking
about charges. And he was charged?

AL Yes, sir.

Q. Did he nhave to go to prison?
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. Yes, sir.

Q. And do you bellieve that that's -- and
once Carcl got his 18.3 percent, how much did she
own of the company then?

AL Well, T believe that's -- if T'm adding
.t right, about &3 percent maybe.

0. A11 rignt. bid she also -- and Lhat was
for Casey's shares, right?

AL Yes, sir.

Q. And the other son, weren't those shares
transferred back and forth?

L. Yes, silz. Thal was nob Lo my knowledge

until this had started.

. Butt wno had control over Alex's, Inc.?

A, Carol did.

0. And sne could do what she wanted with
b, right?

A Yeah.

Q. ind vou never received any 8.3 percent

distribution?

. No, =sir.
Q. Did you recelive any 8.3 alstribution?
AL No, sir. No, sir.

MR. SAUTTER: Your Eonor, I have nrno

further guestions at thig time of Mr., Billips.
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25

THIY COURT: All right.
Mr. Rannik?

CROSS-EXAMINATION

EY MER. RANNIK:

Geood moerning, Mr, Billips,
Good morning.

We mel briefly wvia a very patchy zoom

Yeah.

-- a few months ago,. But it's good to

see you in person.

i
Q.

today?

driver.

too fun,

vou know.

Good Lo see vyou, Loo, sir.

Mr. Billios, what do vou do for a living

T work for Coca-Cola. T'm a delivery

And how long have you keen dolng thal?
I've been with them since 2018.

Okay. Do vou enjoy 1t7

Fxcuse me?

Do you enjoy 1t7?

Getling up al 4 in the morning is nol

but I get up at 3 to be there at 4, Dput,

And, Mr, Rillips, when did you last work
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at Alex's? I think you testified that- it was

around 2010, 2011; is thal right?

AL Well, I had left and came back 1n 2014.

Q. Okay. 50 vou wor<ed at RAlex's 1in 20147

AL T velieve T was a cook.

Q. And wnlich location?

A, Dorchester and -- yean, Dorchesler I gol
my own notes that I wrote. Can I locok at them?
And Just —-- 1t was last nicht to recollect my
memory., T mean, T sat dowr and wrote my own
notes, 1l don't know.

Q. I{ Lhey're noltes you wrolbe Zasl nighl, I
wouldn't have an cobjection. But I would ask that
they be —--

A T wrote them Tast night,

0. ——- Lhat you let me see Them.

. Sure, il you can read my handwriiing,

Q. I have similar handwriting.

i They're Jjust notes of kina of what vears
of my life, 8%, like Huoo, where T was at, what
_ was doing.

Q. 211 rigat. Well, whal T would like Lo
do i1s continue my guestioning, and then —--

A Okay. Mo probklem.

Q. T.et's hold off loocking at that.
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M Ckav.
Q. Now, s8¢ 13 1l your Lesbimony Lhal your
recollection is, you worked as a cook for Alex's

‘n the Dorchester locaticn around 20147

AL T believe s0, sir,
Q. Ckav.
A Let's seg. I believe s50. Z was —-- I

know I was there in 'l3 because my sister died,
and I was cooking. End she died Novembper the
20th of '"13,

Q. Is it possible that -- well, f I were
Lo Lell you Lhe Derchestler sold irn January of
'13, would that change vour testimony?

i I guess it definitely was sold, veah. I
would have to go back maybe a vyear,

2. Ckav. When did vou _ast see a caost
conlrol report?

A, What I was cooking. When I was cooking.

Q. Okay. End cost control reports were
used in part to provide some sort of healthy
competition between managers at different
_ocabtions, right?

A, Correct.

Q. ind so one manager can lcok at what the

other manacer 1s doing in terms of profit
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margins?
AL Tes,
Q. And 1t can be a basis for getting

bonuses for those managers that perform well?

A, Yes, sir,
0. When there were no more locatlons, would
Lthere bhe any —-- excepl for Lhe one, would Laere

be any reason to have cost control reports?

A Well, I would think that vou would have
to have one for the locaticn that vcocu're at, just
a daily record.

Q. Can you do Lhe same La‘ng In QuickBooks?

A, Ch, ves. I'm sure you can now. I'm not
very familiar with that.

Q. WNow, T think 1t's we'l estabklished, vou
have an 18.3 percent interest in Alex's, correct?

A Yes, &l

Q. And vou received that Znterest as part
of an inheritance from vour father, correct?

A, Yes, sir,

Q. And tnat interest was helda “n truast for
a Lime afler your father's dealh by Ms. Caroclyn
Billips and Debra Billips until vou came of age;
s that correct?

A, Yes, sir,
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Q. And you're asking this Ccurt to
delermine tLhe wvalue of Lhat inlerest and cash you
out on your interest, correct?

A YTeah, from the -- what was given to me

when 1t was given toc me,

0. And that would ke kbased cn the walue
today of —-

AL Correct.

0. -- the operations?

A, Yes, sir,

Q. Okav. And now you provided estimates to
Mr. Ewarlt, and we've gone —-- Lalked a lobL abour

these estimates?
AL Yes, sir.
Q. And those were for 2010, T believe; s

that ccrrect?

4. I don't -— I don't think it was Lhat
_ong ago. I can't remember exactly when I aired
my lawyers, to beginrn with. It'a been a0 long

that this has been going orn.

Q. And =0 let me make sure my guestion Ls
clear,

A, Ckay.

0. I nelieve vou testified that vou made -—-

‘n your notes of the estimates in about 2015, but
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that they are your recollection of the revenues
ol Lhe various resltaurants as of 201C; 1=z bLaab -
AL Yeah, correct, because Mt. Pleasant,

Dorchester had already beer sold. I couldn'=z

tell vyou what the sales were when they sold “hem,

Q. Right, =ight.

A But from whal I remember, ves, sir.
Q. I didn't mean to interrupt vou.

A I'm sorry. That's okay.

Q. And so it had to be before the

restaurants were scld, and s¢ therefore, vou put
L oaround Z201G7

AL Yes, siz.

Q. and have vou totaled up all of the
annual revenues, based on your recollection?

M I haven't sat down and actually
calculaled, vyou know, for an official tLobtal or
anything.

0. Why don't vou do that? Exhibit for
identification here --

THE COURT: S“hould be here.

Q. I'm going Lo snow you Lhis for
—dentification. This has been oreviously marked
as 2laintiff's 12. End these are the notes we

were just talking about, correct?
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. Yes, sir.

0. Would you please -—- - don't know 1L you
have a blank piece oI paper and a pen, but would
vou please —-

A, There's a calculator sitting here,

Q. Lven better. This 1s a wel_. prepared
courtroom,

AL I- would have taken me forever, so...

0. So 1f I could just get vou toe add up the
teotal annual revenues Tor all of the locationsg,
rplease.

THE COURT: I{f you want Lo
follow-up with that pen and paper, vou certainly
CAan.

MR, RANNTEK: Thank vyou.

BY ME. RANNLE:

0. And, aclually, can I nave you go ahead

and do it on paper as well so that we have a

record of 1t?

A No problem, Just give me a few minutes,
rplease.
Q. Thank you. And, Mr. 311lips, your

counsel just reminded me that the final page of
the exhibkit I handed vyou was taker ouz. Thazt's

regarding the video poker machines; so you can
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_gnore the last page oI the exhibit.

i Okay. I wouldn'{L put my 1life on tLhis,
but total 12 millicorn and 1,540, ard that's
‘ncluding the last sheet, the tanrirg and laundry
because the poker machines aren't irn here,

2. Ckav. All rignt. And sc based on your
recollection, Mr. Blllips, and Lhe recolleclions
that vou provided to Mr. Ewart in this case,
Alex's annual gross revenues are approximately
12 and a half million?

. Per year, yes, sir.

2. Okay. Is 1L wyour bLestimcony thal Carol
Billips stole millions of dollars from Alex's
vear by vyear?

A No, sir.

0. IfT the tax returns filed for Alex's for
2010 show less than $2 million in gross réevenues,
what happened to the other 510 million?

A I would have neo idea, =sir. I'wve never
seen them,

Q. But your testimony 1s that there's an
exlra 510 million floating around there somewhere
that never ended up on their tax return?

MR. SAUTTER: Objection, Your

Honovr, That’'s not his testimony at all.
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THE COURT: Overruled. Go ahead.

¥You can answer 1L 1f you can.

A, No I nave no clue what's happened toc it.
0. But vyou think it exists?
A, T'm sure there's some out there

somewhere.
Q. 510 million?
AL Well, no, I didn't think 10 million.

There's some cash out there somewhere, sir.

0. Well, sir, you said that there's $17 and
2 half million in profits. There's less than 2
million on Lhe tax relurns. That's a $10 milllion

difference, and I'm asking vyou if --

A Yes, sir. We can go with that number.

Q. Ckay, And so vou're saying somewhere in
2010, 510 millicn got sguirreled away oy Carolyn
Billips?

A, I can't put a dellar amount on 1t, sir.
Z mean, I have no idea what's happered to it all
to == from what T'm hearing sittirg here in
court, it's not in the tax papers. 50 what else
could have happened?

Q. 510 million, okay. Now, let's clarify a
few things about investments. You did not nave

any documents in your possession, whatosoever,
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Wwhen you were estimating these reverues?

A, No, sirc. I was in North Carclina just
sitting at a table and tryving to remember 1t.

Q. Okay. End vou haven't seen any
documents since ther that would corroborate your
recollect’on, have vyou?

N No, sir.

Q. Do vou nave any knowl edge of what Alex's
revenues are today?

A No, sir.

2. Do vyvou nave any know_edge of what they
have been since 20157

AL No, sir.

Q. Did vou know, when vou were working at
Alex's, that Michael Fox was the accountant for
Mlex's?

Z. Yes, sirz. I'wve known Michael Fox my
whole life.

Q. Okay. You mentioned that certain annual
profit and loss statements, you didr's have
access toe because orly Carcl had access to them:
Za that correct?

A, Yeah. I just -- 1 just never asked
really. I mean, I was living witk Carol, and I

trusted her judgment.
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0. And =0 you never as<ed Michael l'ox for
Lthose records?

AL Ch, no, sir.

0. Okay. Now, I believe vou testified
moments ago that, irn your cpinion, when Joleman
Boulevard was scold, the Mt. Pleasant location of
Blex's, 1L was worlh approximalely 54 million for
the property alone; is that correct?

i I'm not a professional, bhut in ny —--
from what T learned in just being 56 years old,
that's a very happering location.

Q. And jJusl Lo be clear, you never offered
to buy it for $4 million, did you?

AL Oh, no.

Q. Did anybody else offer tc buy it for 341
million?

A No, zir, thal T know of,

Q. Is it vour testimony that Ms. Billips
‘ntentionally so0ld it for much less than it was
worth?

i I didn't find out what it sold for until
this starled,.

Q. But are vou contesting bhefore this
Court, that Ms. Billips intentionally =so0ld the

property that was worth 34 millior for $1.395
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million?

A I had no say so 1in that, sir.

Q. And so do yvou accuse ner of selling Zt
for less than it's worth?

A, Yes, sir,

Q. Wwhy do you thaink -- wany do yvou kbelieve
she sold 1t —--

AL Because of the location, Coleman
Bculevard, and I know the restaurant was a gcod

restaurant, & busy restaurant.

0. But wnay would she do that?
A You would have Lo ask her, slr.
Q. Ckay. And vou said that vou believe

Goose Creek 1s worthk $4 million todavy: 1is that

corraect?

i LT least.

Q. Are you offering to pay $4 million for
that?

i I own 18.3 percent of Zt.

Q. And so will you pay the prorated
alance? Would you pay —- | guess that weould
be -— I'm nol good at math, That's why I wenbl Lo

_aw school.
A No, sir. I'm noct in the market to move

back to South Carolina,.
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0. Ckav.
A, I wouldn'lL buy anything down here.
Q. Ckay. When vour counsel vesterday asked

Ms. Billips vesterday if =zhke would turn over the
operations of Goose Creek to you in resolution of
thils action, that's not socmething vou would be
nlLerested 1in?

A, Could vou say that again, sir?

0. Do vyvou remember vyvesterday, Ms. Billips
was asked by your counsel if she would consider
turning over Goose Creek to yvou irn sa-isfaction
ol whatever 13 alleged in this acbticn? Do vyou

remember that?

AL Yes, sir.
Q. You just told me you don't have any
plans to move back to Southk Carolina. S0 do 1

take it thal you would nol be inlereszied in --

AL If 1t was offered to me, zand _t
happened, I would just =zell 1itf.

Q. Okay.

M I have tco many bad memories here; so
z00n as I gel f[inished —-

MR. RANNIK: All riaght. Your

Honor, if vou would Jjust give me a moment.

THE COURT: Sure.,
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MER. RANNILIK: All right. Mr.
Billips, Lhank vyou wvery much, Nothing further,

THE WITNESS: No problem, sir.
Thank vou.

THFE COURT: Anyvthing, Mr, Sautter?

MR. SAUTTIER: May L Just have one
moment ?

THE COURT: Sure.

EEDIRECT EXAMINATION
BY MR, SAUTTERK:

Q. 50 just to clarify, vyou were still
nvolved wilh Lhe operalicors of Lhe Alex's, Inc.,
restaurants up until 2014, correct?

AL Yes, sir, one way or another.

Q. You were 52117 looking at these daily
cosSt sheets at home?

Z. Yeah, until T left Carol's home.

Q. Ckay. S¢ you -- all right. And so how
many hours a day do you think were devoted to

Alex's, Tnc,., business, even at the end, 20147

i For me?

0. Tes.

A, Fight to ten, vou know.

0. Eight to ten at the snhop, right?

A, Yeah, wherever T was at, that location.
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0. llocw about after hours?

L. Even Loday, I gel phone calls. I
consider that, vou know, I'm still doing
something. Even a week or two weeks ago.

Q. S¢ back at the time in 2014, when you
finally left Alex's and the relatiorship with
Ms. Billips, whal —-- 24 hours in a day, how many
hours a day were vyou invoelved in the business of

Alex's, Inc., and Carolyn Billiva?

A Jero,

0. Before you left?

A Ch, kefore I Zefl, yeah, at least -- I
mean, 1 worked. The Job, 1t was eight hours
plus.

Q. How abcut after worx?

M. Sometimes it could be a couple hours.

Q. How many hours a day do you think vyou
average doing -- before you left, doing the

buginess of Alex, Irc., and Carolyn Billips?

R, 10 hours,
Q. 10 hours. And so your -- these daily
cosl. sheels, thal -- how significant was Lhat Lo

you in vyvour role with Alex's Inc.?
A IT was very. I mean, that's how we kept

control of the -- what was going in and out of
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the restaurant. You know, 1t was -- it
Lo keep our food cosbts dowrn, you kncw,
pavroll down.

You know, the pavyvroll goes up,
cut back emplovyees, Food cost goes up,

out if you're just ordering too much, Yy

Loo much on hand. Why? So you go and
_nspection of the reirigerators. Juszt
things like that. It was very importan

kept us

Lhe

you can
you find
cu've got
do an
different

t, though.

MR, SAUTTER: Thank vyou, Your

llonor. No more guestions.

MR. RANNIK: Can I recross very

gquickly?
THE COURT: Go ahead.
RECROSS-FEXAMTNATTON
BY ME. RANNLE:
0. Mr. Billips, wnen you worked [

did vou receive compensation?

AL When I wor<ed for Alex's, I dr
paycheck,
Q. And 1 kbelieve you =said ycu wor

broadly across Alex's, sc dillfererl res
different locations?
AL Yes, sir.

Q. And vyou claim that you have an

or Alex's,

ew 4

ked

Laurants,

interest
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‘n the Summerville locaticor, correct?

4. I jusl always considered it one of the
restaurants.

Q. Have vou ever made any capital
contributions to Alex’'s?

P No, =sir. l was never asked to.

0. Have vyou ever made any —-- vyou said you
were never asked to?

A No . I mean, there was plenty of times
T -- in any way T can help, That statement T'wve
sa’d before in the past, but as far as actuvally
asking me, no.

MR. RANNIK: Your Honor, may I
apprcach the witness?

THE COURT: Sure.

BY MRE. RANNIK:

2. Have vou ever seen Lhis letter? And
before vou answer, I'm goling to give a copy o
the Court.

THF COURT: And before vyou go back,
hand him Defendant's 1 because 1'm goling to asx
him a gquestion aboul Lhatl.

MR. SAUTTER: Your Eonor, 1 object.

Z don't know where Mr. Ranrik is going with this

but this -s a letter between counsel tTrying zo
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resoclve thesgse issues. L would object that izZ's
nol relevanl. I don'lL ever know 1f Mr. Billips
has ever seen 1it. This is the first —ime I'wve
ever sSeen 1t.

But my inveolvement in this case has bpeen
_imited. This 15 a letter that he's Z—ryving o
gel in Aprlil 10Lh, 2C20. I assume he is Lrying
to get in -- to Mr. Ellis. Basically, I mean, it
says what it savys, but I just orject To tae
Tetter coming in.

THIs COURT: All right. What's the
purpcse and what are you lcoking Lo?

MR. RANNIK: I jJust asked if he had
ever made a capital contribution, ard he said
he'd never heen asked to.

THIs COURT: Right.

MR. RANNIK: And I was goling Lo ask
him 1f he's ever seen thilis letter, which does ask
him to provide equity and.

THF WITNFESS: T've rmever seen this
before, sir, and 1'm having a hard time reading
. But, no, I've rever seen Lhis beflfore,

THE COURT: Ckay.

MR. RANNIK: 211 riaght. Trhank vou,

Judge., T would Tike to offer that as Defendant's
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MER. SAUTTER: Your Eonor, same
objections. Mr. Billips has not -- I don't know
that he's ever even seen this.

THFE COURT: T will sustain the
objection on that ground.

ME. RANNIEK: Thank you, Judge. Ard
nothing further.

THE COURT: Yep. Very gcood. a1l
right, Mr, Billips, T do htave a coupole of
guestions for vyou.

THE WITNESS: Yes, sir.

THE COURT: “our areas. Cre, vou
teatified that vou offered to buy the Dorchester
Reoad property from Mz, Rillips or from Alex's, T
shouald say. Do you have ary writter record of
Lhat?

THE WITNESS: No, sir.

THE COURT: Did vyvou put that in
writing to her? Did y'all =sign ary kind of
document, or 1t was just oral?

THE WITNESS: It was oral, We
were —-- can I explain, sir?

THE COURT: Sure.

THF, WITNESS: We were 1n the
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Dorchester Road parking leot, and 1 could tell she

was upsebl and walked over and was Lrying Lo

comfort her. And I was -- and I had already
spoke to my dad -- my stepdad, I'm sorry, and T
said, well, Carcl, can buy this ore from -- buy

your shares out of this cocne and it would take a
—oad off of vyou.

And her reply was, what cgood is that
gqoing to do me and stormed off. And Then later
on that night, we just -- T didn't want to bring
It up agalin.

THE COURT: And so was Lhis right
about the time that it did go to sale?
THE WITNESS: No, =sir.

THFE COURT: Tong before it went to

sale”

THE WITNESS: Yes, sir.

THE CCURT: All right. And vou say
she was upset. Why was she upset, if vou kncow?

THE WTTNESS: cust == T dor't
really know the details cof her peing ugpset.
Be:ng thal we were partners, I could justL
recognize that she was really frustrated about
something.

THFE CCURT: Ckay. And fthen you
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testified that those daily cost sheets were
helpful to compare year over year sales, and Lhen
she would wvent from time to time. Was she
venting because zhe was trving to make sure tThat
the business staved afloat and the doors stayed
open’

THE WITNESS: Yeah. And she was
venting that the numbers weren't in line, and,
vou know, us —-- we were living together; so I was
a venting person to take it. And if cChere was
anything 1 could do to go to that location and
help, thal's what I did.

THE CCURT: All right. Very good.
Ls to the settlement statements that we've lcoxed
at -- and T think they're in evidence as 1, 2,
maybe 3 and 4, do you have any reason to doubt
thal Lhose were Lhe actbual sales figures and how
the funds were then distributed from the sales?

THE WITNESS: The first time I =seen
them was vyesterday, sir. And T really haven't
_ocoked at 1it. 1l believe tkhere are documents from
those -- I don't think I answered your queslion
correctly. Could vou please ask 1t again?

THE COURT: Well, they show that

the property was sold on a particular date.
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THIE WITNESS: Yea, sir.

THE COURT: And for how much 1t was
sold for.

THE WITNESS: Yes, sir.

THFE CCURT: The gquestion number one
s, do you have any information that would staze
that Lhat's nol what 1L sold Zor --

THE WITNESS: Ch, no, sir.

THE COURT: -— on thoze particular
dates?

THIE WITNESS: No, sir.

THE COURT: And Lher il goes on Lo
show where the funds went. Some was To pay

mortgages off; some was to pay tax liens; some
was to pay other liens, other debts. But do you
have any guestion, any way that vou would -- that
you doubt thabt's where Lhe money wenl?

THE WITNESS: No, sir.

THE COURT: all righkt. Very good.
And T think T had ore more, and that had te do
with Defendant's 1 that's right ir front of vou.

THE WITNESS: Yes, sir.

THE CCURT: And vou had testified
veaterday that that was vour signature on that

document, but vou do not recall, vou know, nhawving

0528




55

10

11

12

13

15

le

17

13

19

20

21

227

23

the meeting and that you would have peen opposed
te Lhe sale. 2nd I think that was -- wasn'lL Lhal
the Coleman Boulevard? Wasn't that the Moncks
Jorner property?

THFE WTITNESS: Yes, sir.

THE COURT: All right. So locok up
at the Lop, and vou'll see szomre Lelevhone
numbers.

THE WITNESS: Yes, sir.

THFE COURT: Those are Tax rnumpers,

THIE WITNESS: Yea, sir.

THE COURT: That 919, isn't tLhal
North Carolina?

THE WITNESS: Yes, sir.

THFE COURT: So that would have --
would that have beer your fax number at tnoat
Lime?

THE WITNESS: My parents.

THE COURT: Ckavy. 50 does that
refresh your recollection as to how your
signature got on there?

THE WITNESS: ©n this particular —--
what 1t says, sir?

THE COURT: Yes.

THE WTTNESS: Can T --
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THIs COURT: Sure.

THE WITNESS: For ore, where 1L
says 16.85, we're only talking a three-hour
drive. I would have came back -“ust to gquestion
why my percentages dropped so much,

THIs COURT: Ckavy.

THE WITNESS: Because there wasn'l
a cross through and 18 put in. S0 that was --
that would have beer a three-hour drive with no
problem, And T would have wanted to know how
much vou're selling it for. 1 defiriztely would
have wanted -- I needed Lo know Lhat figure, T
mean, in my heart, that was, vou know, bad.

THE COURT: Ckavy. And can you
tell -- what was the date con that decument? Do
you recall?

THE WITWNESS: Sir, there's a slaple
through it; so I'm not sure 12 it's '05, the
month, whether it ke April or Mavy.

THE CCOURT: Cf what vyear?

THIE WITNESS: 2011.

THE COURT: All right. And does
that refresh vyvour memory as to when that store
was sold?

THFR WITNESS: No, sir.
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THE COURT: Ckay. All right. And
we'd have Lo lock abt Lhe seltlerenl stalement.
But vou have no recollection of having signed
that document; is that fair to zay? That's vour
testimony?

THE WLTNEKESES: Yes, sir. That's my
signalure.

THE CCURT: Ckavy. And thern, -ust
along these lines, to what extent did y'all ever
have any shareholder meetirgs of the corporation?

THE WLTNESS: L can remrember -- 1L
can't tell you whatl they were acgoul, but two of
them where we met at Tom Werley, our lawyer, when
Z was probabkly in my 2C's.

THE COURT: Ckavy. When vou
first --

THE WITNESS: Those are Lhe only
two that I know of.

THE COURT: Iz that when vou Zirst
got vour interest ard got involved --

THIE WITNESS: Yea, sir.

THE COURT: -— in Lhke busiress?

THE WITNESS: Yes, sir.

THE COURT: That was actually -—-

one of the meetings was when we got our stcck
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certificates.

THE COURT: Ckay. Because Lhey did
actually issue stock certificates, correct?

THE WITNE:ZSS: Tes.

THE COURT: Do you still have

those?

THE WITNESS: We have a copy of 1L
now. Mine disappeared.

THE COURT: Ckavy. Eelp me out a
Tittle bit with the family, You're the —-- from

what [ gather of the three koys, vou're tae
middle one; is Lhal right?

THE WITNESS: No, sir. I'm the
oldest.

THFE COURT: You're the oldest,
okav. All right. And ther the next in line was
whom? The nexl brobLher?

THE WITNESS: Carcl's son, Casey.

THE COURT: Casey, ckay. End he is
the son of Carol?

THIE WITNESS: Yes.

THE COURT: And ther so Lhat
finally ge=ts us into Alex, Jr.?

THE WITNESS: Yes, sir.

THE CCOURT: And Alex, Jr., was the

0532




59

10

11

12

13

15

le

17

13

19

20

21

227

23

son of Debra; 1is that right? Was that- the other
one’?

THE WITNESS: No, sir. It was
Carcol and my dad, Alex.

THE COURT: Ckay. So the two other
boys are both Carcl's sons with vour father?

THE WITNESS: Correcl.

THE CCURT: And yvou were from --

THE WITNESS: No. Casey is Carol's
son with a previous husband.

THE COURT: Ckay. Cotcha. Al
right., And today, which ore no longer has an
_nterest In the business?

THE WITNESS: Zazev.

THE CCOURT: Ts that Casey?

THIE WITNESS: Yea, sir.

THE COURT: And he did do time, butl
s he now out or 1s he still doing time?

THE WITNESS: Yes. That was a lorg
time ago, sir,

THIs COURT: Ckavy.

THE WITNESS: I don't know iLhe
dates.

THE COURT: all righkt. He's out.

But he gave up his interest and gave that to
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Carol?

THE WITNESS: Yes, sir.

THE CCURT: The best of your
knowledge, Alex =still has his interesz, and vou
sti11 have yours?

THIE WITNESS: Yea, sir.

THE COURT: 211 right. 30 from Lhe
standpoint of the three brothers, do v'all talkx
toc one another?

THE WTTNESS: No, sir,

THE COURT: Ckay. And have not for
a while?

THE WITNESS: They cut me off. I
don't -- no reason.

THFE COURT: And wher would that
have taken place? Cive me a time frame.

THE WITNESS: When I left Carol,

2014.

THE COURT: Ckavy.

THE WTTNESS: T was trying to go
back.

THE COURT: I think my noles said
yvou were there -- v'all were together from --

_ike 20 vyears, from '981 to 2011; is that --

THFE. WITNESS: Yeah, at least. More
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than that.

THE COURT: Ckay. 2011 or 2014,
whatever that was?

THE WITNESS: Tes.

THFE CCQURT: 2And that's sort of what
started the genesis of this whole process and
Lthen Lthe lawsuit was [iled; 1s bLhat right? My
understanding is this percolated for a while
before the lawsuit ot filed.

THFE WTITNESS: Yes, sir.

THID CTOURT: Just tryving to help it
along,

THE WITNESS: It's crazy, sir.

THE COURT: all righkt. Do v'all
got any gquestions to follow-up mire? T'm hapoy
to hear from you.

EEDIRECT EXAMINATION
BY MR. SAUTTER:

. 20 you were —-— the sale in 2011, that
was for the Mt, Pleasant lccation and not Mongcxs
Zocrner, correct?

AL Correct.

MR. SAUTTER: Nothing further, Your
Honor.

MR. RANNTEK: Nothing for me,
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THE COURT: Very good. Thank vyou,
Mr., Billips. You may slep down.
Do v'all want to take a little preak?

Let's take a break, and then we're still on tThe

plaintiff's case. End ther T assume you're going
to call your expert, but deon't know. S50 let's
Ltake [lve minules and come right bhack. Okay?

(A recess transpired. )}
THE COURT: Jaan, did you want to

mark that for TD purposes the same as what we did

hefore?

ME. RANNIEK: Thank you, yes.

THE CCURT: Ckavy. Let's call
that —-- that was Defendant's 2, I think it was.

MR, RANNTEK: Defendant's 2, right.

(DI'I. EXH. 2 was marked for
ldentification and proflfered.)

THE CCURT: And just do it as a
proffer, but I --

MR, FTTLTS: Can we also mark Tor
“dentification, his notes that he —-- his
calculation?

THE CCURT: Ckavy. All right. Rur
that by him, and I don't have a problem witnh

that.
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MER. RANNILIK: Okay.

(PLE. EXH. 15 was marked for
dentification.)

ME. ELLIS: Thank vyou. Your Honor,
at this time, T would call James Fwar- to the
stand.

(JAMES EWART, having [irsl been
duly sworn, testified as follows:)

THE COURT: all righkt. Please have
a seat and when you get comfortable, give us your
full name and address, please, =sir.

THE WITNESS: James, s-A-M-E-S; D,
as 1in Dav_d; E-W-A-R-T. 230 Burnham Court,
Charleston, South Carclina 29414.

THE COURT: Thank you, sir, Al
right. Mr. lkllis?

DIR=CT EXAMINATIOCHN
BY MR. ELLIGS:

0. Mr. Ewart, vou retained by the plaintiff
as an expert in this case; 1is that correct?

. Initially as a consu_tant, and then,
yves, as an expertl.

Q. And then vou're an expert in accounting
and husiness wvaluation; 1s that correct?

A, And business wvaluations, vyes,
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2. Ckav. I want toc asxk you about your
educallional background. Tell me abgu. your
post-high school education.

THE COURT: Let me stop vou. He's
been qualified as anr expert before, Do you have
any objection tc his qualifications?

MR. RANNIK: None at all.

THE CCURT: He's highly gualilfied.
Based upon ny experience, I'm happy to have him
qualified as an expert in business valuaticns,
correct?

MR. ELLIS: Yes, Your Honor.

THE CCURT: All right. Very good.
Jim and I go khack a long wavy.

THFE WTITNESS: Thank you, Ycur
licnor.

EY MR. ELLIGS:

Q. Mr. Ewart, as part of vour work in this
case, vou'wve also prepared a revort; 1is tnat
correct, a May 4th, 2021 report?

P Yes.

Q. If T may show vou Lhat.

MR. ELLIS: Your Horor, vyou don't
need a copy, do you?

MR, RANNTK: Tt's the same?
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MR. BELLIS: It is. lt's the May 4,

2021,

THE CCURT: Do yvou got one of those
for me?

MR, ETLTLTS: Yes, Your Honor,

THE COURT: Thank you, Mr. Illis.

THE WITNESS: Your Eonor, I do hawve
a correction to this, 1f I Mavy.

THE COURT: all rigkt, sir.

THR WITNESS: On page 9, T stil)
_ist MNeorth Carolina, that 1'm certified. 1
carried a license Lir North Carolira. I no longer
carry the license in North Carolinra.

THE COURT: all rigkt, sir.
BY MR, ETLLTS:

0. 50 Mr. kKwart, this document before vyou
thalt's a May 4, 2021 report, bLhis L1s a repcr-i
that vou provided for this case; i1s that correct?

A That's correct.

Q. Ckay, Tn issuing vyour report, the WMay
4, 2021 report, what data did vou use to come —O
the conclusions vyou come Lo Ln bthlis revorl?

A, I was provided -- what 1is described in
my report i1s Fox undersccecre 1 thrcocugh Fox 1233.

Q. Ckay. And what is it that you believe
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that data 1s? Where did it come from?

4. My understanding was Lhat 1L was
Mr. Fox's work papers.

Q. Okay. End I'_1 represent to you that
that same paperwork has been marked as FExnibit
1A in this case. ls that the same documents
Lthat vyou reviewed from Michael Fox underscore --
or 1t's Bates stamped Fox 1 through Fox 12337

A Well, if they're numkbered through that,
yes.

Q. Okav. In reviewing tnat -- thaose
documents as produced by Mr. Fox's cfflice, were
vou able to place a value on the business, Alex's

_ncorporated?

A T was not.

Q. And way 1s that?

L. Well, I found them Lo ke nobl conplete
for my purposes. I couldn't reconcile them.

THE WITNESS: and as a result of
those twe things, Your Honcr, T wasnrn't abkle to
conclude they were reliable for the vurpose for
which I was undertaking. And Lthe primary issue
that I had, Your Hornor, was the reconcilililation of
the income statement for profit ard loss to the

balance sheet,
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And as Mr.

I'cx testified vesterday, he

ndicated he —- _Lhat Lhe balance shee. wasn':y

_mportant to what -- to the work that he was

doing,

retarn, And T certainly

respect that;

which was primarily preparing the tax

so T'm not

belng critical with respect to his work.

Z'm jusl saying,
couldn't rely on 1t. I
Z guess 1t was,
that was contained
the procfit and loss.
documenls in Lhere.

were typed.

throcugh 2018,

Some were handwrilLten.,

for my purposes, I

scheduled out from 19%¢6,

the irnformation

in those files with respect to

And there were wvarious

Some

Z learned vyesterday that thke tyrced was

more probably from the company as opvosed to work

that he had developed,

the L ime., And I was able

but [ didn't know thaz at

Lo recorclile the proflil

and loss to the tax return once I considered the

asset sale transactions.
not include those at all,
anything related to those
Sc I was able Lo
statement,

a valuator 1s,

The profit and loss did
ror the cash, nor
sales.

gel Lhe ircomre

but a large component of what I do as

I need to urderstard the kalance

sheet because T need -- that tells me where the
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cash went. It either went to cverations or 1t
wenl. Lo buy assels cr assebs sold, pay off denw,
distribute debt. Those are typically the places
where cash goes.

And because the balance sheet was not
complete, 1 was unable to reconcile the casn.
and as Your Honor krows L1n valuallonrn, casnh is
what drives value. There are other methods.
There iz the income apprcach. There ia tne
market approach and the asset acproach.

'he income apprcach 1s all cash driven.
That's P&L. And then after you have Lhe profic
and loss for the yvear, vou then add pack
depreciaticon. ind if vyou're valuing eguitvy, vou
would reduce debt repayments, for example, You
would take out interest, ard then vycou would --
that would give you bLhe cash Zlow, cngoing cash
flow for the business.

20 without the balarce sheet, vyou can't
do that, right? And it's rot -- it's consistent
throughout the entire history of what those work
papers have. So il's ——- ard ilL's also tLthen
consistent with what Mr. Fox testified to
vesterday.

THF COURT: Right.
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THE WLTNEKESES: But, vyeah, when 1
heard tLhal. 50 nol bheing able then —-- and Lhe
papers also do not have individual units. I-'s
all in total.

THFE COURT: Right, Tt's all
combined?

THE WITNESS: Yeah. So you can'lL
tell what -- what Summerville was doing. You
can't tell what Mt. Pleasart was doing,
Dorchester, Rivers, Moncks Corner, You can'z
tell. It's 211l in the aggregate.

S50 T was aware Lhal tLhere were

transactions; so I took an alternative approach

to that.

THF COURT: Okay.

THE WLTNEKESES: And wkhat [ did was,
f I had Lhe units -- and by tLhe way, we're

_ooking at a fiscal vear that ends July 31lst of
each vear, as opposed to 12/31.
S0 1f a property sold in May, for

example, | knew ther that for the nex- fiscal

year, there would be no revenues albripgubtable Lo

that unit. So 1f I took the difference 1n the

revenues that would he repcrted or the profit and

Toss statement, those should be attributable to
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the unit -- the assumptiocn was, they would be
atlribulable Lo Lhe unit Lhat sold.

And one of the methods to walue i1s the
market approach, and the market approach is
derived from multiples that are developed from
ndustry data. And what I did was, there's a
dalabkase Lhal I use consistently, ard 1il's
DealStats.

And DealStats this —-- transactions by
S5TC code or an NATCS code. So T put in the NATCS
code for restaurants, and 1 got scmewhere 1in the
ne_ghborhocd of 750, 3800 fransacilons,

And thev were anvthing from full service
with liguor to fast food, pizza, bakeries,
kiosks, all of that, S0 when T went through the
T700-and-some-odd transactions and weeded out
those Lhal I didn't think would be comparable Lo
Alex's. And I ended up with 147.

And then I looked at mediar multiple of
those 147 within the confires of the -- of the
nitial run | did, which was, | believe, sales --
revenues up Lo 3 million. And I came oub with
.28. I know from experience that that multiple
of review typically is around .35.

And then teo that, after vyvou get the
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multiple revenue, you then would add KFl'&ll, and
depending wilh the -- ofter, there's wear,
supplies, other things like that, get added zo
‘t, to come up with a value would be for a
particular unit,. Sc at thisz time, T gcouldn'z
rely on —-- [ couldn't rely on any <of The
nformatlion because I couldn't reconcile 1ilL.
THE COURT: Ckay.
THE WITNESS: So I went to
Mr. Billips and interviewed -- and interviewed
him as part of the process that 1'm reguired to
do under nmy standards, wvaluation standards, 1L 1is
to interview management.
Mr. Billips was involved; so he had

relevant knowledge -- that's the other two things

need teoc have. l reed to have relevant —- 1
need Lo have relevart information, and I need L0
exercise due professional care. And what I did
with Mr. Fox's work papers is, due professional
care,

. Jjuast can't accept that wkich 1 get.

“'ve gol Lo do gsomelhing Lo ib Lo make sure Lhal

~t's reliable. And Mr. Billivs gave me the --
the revenues by those stores. And what I used it
for -=--
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THE COURT: That would be
consistenl wibth what he tLestilied Lo Lodavy,
correct?

THE WITNESS: Yes, sir.

THF COURT: A1l right,

BY ME. LKLL1S:

Q. And, Mr. Ewazrb, Lhat's -- the revenues
for the Court are orn Exhibit 4°7?

i Exhikit 4, rigat. ind I used that then
just as a basis te say, okay, 1f T use that .28
multiple times that revenue, 1it's goling to give
me a value. &nd I could compare thabt value then
to what was the transacted wvalue of the unit.

Now, that's real estate. So vyvou would
expect that that wvalue that T would derive would
be less than the total sales vrice. And it is,
and it's higher thar that which I woculd receive
2t I did that with and without calculation of
revenues between years.

But they're both within the confires of
the total sales price but for Dorches—er Rcad.
believe 1lL's Dorchester. Let me check real
gquzck. Yeah, but for Dorchester Road. And I
st211 am unable to reconcile that. I don't

gquestion the sold -- what it sold for.
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THIs COURT: Right.

THE WITNESS: It's Jusb bLhat what
-t socld for just isn't clicking as to why 1t
would sell for that. S0 what I was able to do
then was deo a calcgulation of walue for the Goose
Creek store.

and I -- ny calculated value, based on
what I just explained, was $361,000. For tae
other locations, I want unakle to ascertain a
value for those, but there 1is a trarsaction tThat
took place, right?

THE COQURT: Right.

THE WITNESS: The guestion then
becomes, Zn my mind, Your Eonor, relative to the
value that was received, was whether those were
repressed values because of the situva-ion that
Lthe company and Mr. Billlps was Lin al. the Lime.

And whether that -- whether or not thos

forced =zales that would not otherwise ne taking

place. aAnd we -- anrd T dorn't know whether they
did -- would or not. And 1 don't krow how much
that enlered into 1tbL. I haven't had access Lo

have those kinds of conversatlons.
THE COURT: Would tkhat be an

‘ndicia of an explaration for the Dorchester Roa

=

d
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sale”

THE WITNESS: It could be, vyes.

THE COURT: Ckay.

THE WITNESS: It could be very
well., %o that's what this recort i1s saying, Your
licnor.

THE COURT: Sure.,

THE WITNESS: And then it also
documents the basis upon which I got There. S0 I
have in here -- T have the exhipit that shows tZhe

development of the .28 multiple.

THE COURT: Okay.

THE WITNESS: And it alsc has other
material that I understand is not aporopriate fozr
me to talk about todavy.

THIs COURT: Ckavy. All right.

THE WITNESS: Scrry, Lhat was a
_ong answer.,

BEY MR. ELLIS:

Q. S¢ jJust to summarize, Mr., Fwart, you're
saying that you canrot rely uvon lox's
nformalion, correcht?

A, For my purposes, that's correct.

Q. Okay. ind so vycocu went to an alternative

set of data, which was Mr. Rillips; is that
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correct?

A, Thal's correcth.

Q. And so just looking at page 2 of your
report. Do vou have that before you?

A, Yes, sir,

0. 50 under number 3, vou have numbers next
Lo Goose Creek and Moncks Corner, Are Lhose Lhe

numbers that vou got based upon vour alternative

base calculated value?

A Yes.,

Q. And Gocose Creek is ongoling, so that
was —— Lhat was Lhe number you gol for Goose
Creesk?

4. Correct.

Q. Okavy. And then Moncks Corner was sold;

2o 1= that your alternative base calculated wvalue
of Mcncks Corner at bLhe tLime it socld, $246,000°7

AL Well, based on the revenues that were
provided to me by Mr. Billigps, ves.

Q. Ckay, And through yvour alternative base
calculated value?

AL Tes,

Q. Ckay. And then lcooxing at number £, vou
have the line, alternative kase calculated wvalue.

Do you see that?
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P Yes.
0. And Lhacse numkers Lo Lhe right under
their corresponding store, those are -- those are

the alternative base calculated wvalte that you
came teo wusing Mr., Billips' nurber; is that
correct?

AL Correct.

Q. And just to put into the record these
numbers; =¢ for Geoose Creek, vou had $3el1,000; is
that correct?

. Yes, sir.

Q. For Moncks Corner, you haa 524¢,000; 1is
that correct?

4. That's cocrrect.

Q. For Coleman Boulevard and Rivers Avenue
together you had 768,900 1s that correct?

4. That's correct,

Q. For Dorchester Road, vyou had 404,200,
correct?

A Yes,

2. Ckav. For Savannah llighway, vyou had
5319,200; 1s bthal correct?

A, Yes.

. and so for eacn -- each of those stores,

other than Goose Creek, 1t would have peen as of
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the time the unit was =sold} 1s that correct?

AL Tes,
Q. Ckay. Noew, on the front of yvour report,
under -- on the first page, the seccond paragraph,

the purpese of this report.
vou =sald, this report is irtended to
have been prepared 1n conformily of Lhe Amer-ican
nstitute of Certified Public Accountants
statements on standards for wvaluation services
via section 100, and the WNational Association of
Zertified vValuators and Analysis -- Analysts,
excuse me., Do you believe Lhils repcocr. conlormed
with those standards vyou cite?
i I nelieve it complied with those
standards, ves.
Q. Okav. Now, a_sc attached to this is
your CV; 1s Lhal correcl?
A, Yes.
0. Beginning on page 07
THFE COURT: Tt starts before that.
MR. ELLILS: Maybe 9.
EY MR. ELLIGS:
Q. And I will give vou a pen so you can
mark off the North Carolina license that vou

talked about.
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P Ch, okay.
Q. Did you maxe bLae correclion you lLalked

abouat earlier, Mr. Ewart?

A Yeah. You want me to Znitial 1t or
anything?
0. Please. 2o otner than that change --

now, wilh that change, 13 bLhatl an accurate and
correct CV for you?
i I nelieve 1t is, ves.

MR, ETLTLTIS: OCkay. Your Horor, T
would like to move this report and CV togetaer as
one exhibit,

THE COURT: Ckay.

MR. RANNIK: No okjection.

THF CCOURT: Without ob-ection. T
believe that's PlairtiZf's 1b6.

(PLE. EXH. 16 was marked for
tdentification and admitted into evidence.)

THE COURT: And we Lhaven't talked
about 1t, but there was one we marked for TD
purposes that was the Zigure 4, 1 think.

MR. ELLIS: Exhibit 4, vyes, sir.

THE COURT: Exhibit 4. Where is
that in this report?

THE WITNFESS: Tt's on pace 12, sir.
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THE COURT: Page 15. All right.
Jusl so we cross-reflerence Lhe same thing,

THE WITNESS: Yes, sir.

THE COURT: Exhibit 4. Got 1it.
QOkay,

MR. BELLIS: Lo vou have 1t up here?

THE COURT: I Lthink 1L 15 up tLhere.
Zf it got handed it up today, it would be in that
atack, I believe. I zee it right there. That
was number what?

MR. BELLIS: 13.

THE COURT: No., 137

MR. ELLIS: Yes, Your Honor.
BEY MR. ELLIS:

Q. Mr, Fwart, what's been marked as
Plaintiff's Lxhibit 13, 1s that irdeed lLxnibit 4
ol your reporb?

AL Yeah, I believe 1t 1s, sir.

Q. Okay.

THFE COURT: Tooks te bhe the same?

THIE WITNESS: Yea, sir.

THE COURT: Ckay. Do you want Lo
move that one in then?

ME. ELLIS: Yes, Your Honor, I'd

Tike to do that.
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THE COURT: It's repetitive, oput 1
think PlainlLiff's 13 135 also Exhibit 4 Lo
Plaintiff's Exhibit 16, Just so we're clear on
that. 2l1ll right?

ME. FTTLTS: Your Horor, T bhave no
further questions for Mr. Ewart at this time.

THE COURT: I'l1l bet you Mr. Rannik
does.

CROSE-EXAMINATION

BY MR, RANNTK:

Q. Morning, Mr. Lwart.

. Good morning.,

Q. I-'s good To see you again as always.
i Likewise.

Q. Now, this might seem a little

repetitive, but I just want to make =sure 1 nave
the -- my ideas clear here, which is5 always a
dangerous proposition Zor me anyway.

_n making vour calculaticons that are --
that form the basis of what you'wve included 1in
Plaintiff's lLxhibit 16, vou used estimates you
received from Lhe plaintiff, correchL?

A, I did, ves.
. ind these were revenue estimates for the

varigus units or Jlogcations of Alex's Restaurancs?
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i That's cocrrect.
Q. Okay. Was Lhere any way [for you LO

verify the accuracy of those estimates?

AL No. Well, I take that back. I tezted
those aga nst what was shown on the -- what was
represented to me as -- 1n tax work vavers as Z—o
whal Lhe revenue was L[or —-- iIn Lotal.

Q. Ckay.

A ind tanen I tested that against the

actual transacted sales prices of those units
that included real estate, just to ge- a sense of
the relationship wilth bLhose operating numbers Lo
the total.

Q. Okay. ind vou found the estimates of
the revenues to be consistent with the tax papers
and mater’als that -- or vou Zound them to be
credible based on your review 0of Lhe Lax papers

to Mr. Fox?

A I found them to be credible 1in the sense
that -- with the work T did, ves,.
2. Ckav. Mr. Lwart, do vyou have a copy of

your repcrt in front of you?

A I do.
Q. Can we lcox at page 2, please? And I
want to ask you about -- irn the summary of
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conclusions, paragraph number 3, 1 want to ask
you aboub your determinaticn, your calculaticon as
to Moncks Corner.

Now, section 3 savyvs -- and I will read
‘t, and please tell me if T say arvthing
_ncorrect. Based or the alternative procedures
described below, the calculated value of Lhe
remalining units as oif 2014 are as follows: And
then under Moncks Corner, vyou s=say, 246,000.

S0 do T properly understand that vour
calculation as to Moncks Corner is of that
_ocalion as & going concern?

AL As of 2010, which was the revenue based

upon what Mr. Billips gave me, vyes.

Q. Okavy. So the =--

P That one correcticn to be, though, the
un:it sold -- I learred tLhat the urit sold prior
teo that or prior to -- it's no longer owned.

Let's try it that way.
Q. Okavy. 2ut it does here say that, this

s a calculated value of tkhe remaining units as

of 20147
A, I- does say that, ves.
. S0 1n this report, do I understand that

that is the wvalue of 1t as a going concern?
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. Yes, as of 20°0Q0.
Q. Ckay. Okavy. Now, c¢an we p_ease turn Lo

page 15 of your report, which is Exhibit 47

A Lett's make sure. It's 2010 as of Moncks
Corner, not Goose Creek, Coose Creek would be as
of "14. And 1 apoleogize for that confusion.

THE COURT: Those differences are
based upon the informatiocn vyvou were orovided by
Mr. Billips, right?

THE WTTNESS: That's right.

THIs COURT: Ckavy. All right.

BEY MR. RANNIK:

Q. Well, let's look at that a2 Zittle more
carefully. Can we look at page 15 of your revcort
please?

i Sure.

Q. Now, Lhis 1s Exhibit 4 Lo your reporl,
and the top line of this savys, pase —-- section A,

base vyvear gross sales.
A, T'm sorry, you're right, T'm sorry.
2. 50 when vou say I'm right, vyou mean that

the Goose Creek was also valued as of 20107

A Yes.
Q. Okay.
A T apolcgize.
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THIs COURT: Ckavy. All right.

Q. I have anoither guestion about Lhis
exhibit. Now, what I take is that vyou have found
a net of sales tax amount o¢f reverues for each of
these units, and to do so, vou've apoclied a 10.5
percent sales tax rate and surtracted that from
the gross sales; 1s Lhat right?

A, Yes.

Q. I'd 1like vou to check yvour math, please.
Under Goose Creek, it says, the base of your
gross sales 1is £1.42> millicon, oput the sales tax
Za only 135, which would seem {o be less tLhan 10
percent of those ogross sales. Do you agree =—hat

that number might ke a little low?

A Seems like 1t. T would have to check ny
formula. l] would have toc check the formula =Zo
see whal's -- why Lhal Goose Creek was different.

Zt could be that there was a change in the taxes.
Q. If you wcould _ock across a2l1l2 of these
units, does 1t seem like all of the sales tax
calculations are less than 10 percernt?
L. They do. And Lhat's what I'm sayling.
There's -—- I think there's an adjustment that --
Z shculd have changed the 13 and a half, I

believe, beczuse T think thkat there -- one of
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these taxes | have taken out.

Z deon't recall which one. Because they
were as of -- I believe as of 2010, and there's
been changes. 50 I would kave to go back and
check that --

0. Ckav.
Z. -- as Lo why, I should have changed

that to whatever 1t is, but I thirk they're
consistent across.

Q. Now, Mr, Fllis asxed vyvou & couple
guestions about the report generally, and 1 would
_ike Lo do Lhe same. You testified you were not
able to determine a valuation of Alex's

FEestaurants, correct?

A, That's correct,

2. And tnals report does not purport to do
507

A, That's correct.

Q. You note that a calculation engagement,

which is what vou were retained tco perform, does
not include 211 of the procedures regquired in a
valualion engagement, correctl?

A, That's correct.

Q. ind vou nozte also in vyour report that

this report, as a result, may not ccnzain all of
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the information reguired by a calcula-ion report
as required by BS100, correct?

A, Well, it has what's reqgquired for a
calculation report. It doezn't have -- it may
not having everything that would be as part of
an -- 1f 1 was rendering ar opinicn of that.

Q. Ckay. And Lnhatl makes sense, and I bLhink
I read from vour report and I think I understood
‘it te be a typo. If vou'll look with me at the
bottom of page 1.

FAN Yeo.

Q. There's a senlence tLowards the botlom of
the last paragraph that beogins, as a result, the
report may not contain all of the irnrformation
reguired by 2 calculation report as reguired oy
BS100.

Are we righl Lo assume Lhat that's a
typo and yvou mean 1t's not required -- it doesn't
contain the information required by a valuation
repovrt?

M. Okav. 5S¢ what this -- what that is
referring Lo, 13 tLhat under the stanrdards, Lhere
are no reporting requirements i1f it's in
_itigaticn.

THE WTTNESS: S0, Your Honcr,
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there's an -- the reporting is exempt. But 1if
you're doling something fLor any olher purpose,
_ike divorce, estate gift, or whatever, then
there's an expectation of what 1s exvected in
reports that's enumerated in the standards,.

All right. S0 both calculation reporz
and an op nion of value report are exempted from
that. So because this is a calculation report,
have referenced that as not containing all --
everything that may be required as part of the
standards to be part oI the calculation report
because of Lhal exemplion.

BY MR. RANNIEK:

0. Okay. Thank wvou, =air. The last
sentence on that page, no cther use of this
report is appropriate, and it should not be
dislributed, cited, or used Ln any manner clher
than for that specific and limited purvose,

Ccorrect?

A, Yes.,

Q. That's the intention of this report?
A YTes.

Q. S0, for example, this would not bhe

provided to & prospective buver of shares in

Alex's, for example?

I
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i L've restricted it. It doesn't mean
that I wouldn'lL remcve Lhe restricilion, 1if I
understood better what it was goling to be. Buz,
no, this was -- it was develcoved for tThis case
here and presentaticn to the Judge,

Q. I'"d like to ask you brlefly about the
conclusicon number 5, unpaid rovalblies., As an
—nitial matter, vou were not asked to determine
whether a rovalty is actually owirg to LAlex's,
correct?

M. That's a lega_. guesticon in my mind, so
na.

Q. Ckay. Noew, I believe vou calculated
that a2 reasonable royalty would be 8 percent of
revenues, of annual revenuves; 13 that correcz?

i I believe —hat's correct.

Q. And in your depositlion --

MR. ELLIS: Ckhjection, Your Honor.
Z'd like to obiject to this line of guestioning
Mr, Rannik 15 going down, This goes in --
Mr. BEwart prepared this report when we were
amending our complalint Lo bring ir Lthe rovaliy
“ssue, and vou denied our amended compliant.
This —-- his report was prepared or this

royalty basis, and so it's my understanding this
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royalty basis, because the amended comelaint was
denied, 1s& nolt parl of Lhis accourling aclion
today.
MR. RANNIK: Judge, if there's --

:f it's stipulated that there's no contention,
there's an unpald royalty owing as part of this
accounting, Lthen I don't need Lo go into Lhis
Zine of guestioning.

But it is in his report, ard s¢ 1f the

report is in evidence, T want to make sure iz!

covered, 1f 1t's something that the vlaintiff is
contending.

MR. ELLIS: Well, there's a
contenticon, but we're not admittirg Mr. Ewart's
report for the purpcse 9f establishing a reovalzy.
There 1s a contention that's owed. 1'm not
stipulaling that there's nc conterntion.

THE CCURT: Well, I'm going to let
him go inte it then. Okay? 2ll righ=z. Chiect
overruled,.

BY ME. RANNLE:

o, So I'm sorry, I bhelleve you said thal,
ves, vyou believe 8 percent i1s what vou opined as
to a reasonable royalty?

AL Yeah, T need tc go kack, but T believe
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that's correct, vyes.

0. Now, Mr., Ewarl, when we [firast mel 1in
vour deposition, you testified that vou had
broken that B percert —- or you came To tnat 8
percent in Ltwo parts.

5 percent of 1t represented the use of
recipes, nenus, Lrademarks, and thirngs like thatl.

And 3 percent was for advertising, and that goz

to 8 percent. Does that scund correct?
A, That's correct,
0. Now, vou don't know wnanether Alex's has

any kind of protectable mark, correct?

A, I do not.

Q. ind am I correct that yvou did not
determine what that 5 percent would becoms in a
situation where there was rot any use of a marx,
where the menus were different and, you know,
mayvbe the recipes are the same, but it's two
different restaurants, correct?

R, 211 of those are legal gquestions that
would be provided to me 1f | was doing the
valualion, bul based on whal my understanding
was, what you just said wasn't, was.

Q. Okay. Well, that was an elegantly put

answer, But T believe in your deposizion vyvou
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sa’d, vou did nct try to -- vou tocok what was
represented Lo you as accurale and made your
calculation based on that, and you did not try to
determine what that > percent would look like 1if
some of those assumptions were not correct; is
that accurate?

4. That's correct, I had nco Information
that would provide me the akilityv to do that.
That's correct.

Q. And T believe vyou used comparables --
_'m sure that's nct the right word, but —-- in
order Lo delermine whalt a reasonable rovally
would be, correct?

4. That's cocrrect.

Q. And T believe vou i1dentified eight
agreements, licensirg agreements that you thought
might be conparable,

MR. RANNIK: And this i1is -- Judge,
“'m cocn page 5 of the repocrt.

THFE COURT: Ckay.
BY ME. RANNLE:

0. I think you said that there were a
number of agreements vou found. You ruled some
out because they weren't the right tvyvpe of

restaurant or for ore reascn or arother., And
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then vyou landed on eight tkat you thought would
give you a royally rale, correct?

A That's correct.

0. Of those eignt, am I correct that five
of them are for Buffalo Wild Wings Tnternational?
P Let me ccocunt here, Yeah, 1 beliesve

Lhat 's correct.,

Q. Ckay. And then you mu_tiplied the 8
percent rate that vou determined by the
Flowertown revenues estimated by Mr, Billips,
correct?

AL Correct.

Q. And so, again, the calculztion of the
rovalty was based or the estimates of
Mr., Billips?

i That's cocrrect.

MER. ELLIS: Your Horor, I would
_ike to renew my objection that -- and we can
atipulate that the rovalty issue is not an issue
of controversy in this pending litigation. We're
just making i1t clear that we're not walving —hat
as a contenlion belween Lhese parties.

THE CCURT: I got vyvou on that. I'm
with vou.

MR, FTTLTS: What we're stipulating
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s not an issue in controversy in the vresent --
presentlly [iled aclion in this case,

THE CCURT: I'm with vou. S50
noted. Objection 1s overruled. You <an
continue,

MR. RANMNIK: Thank vyou. I think 1
might be finished, Judge. <Can I have one moment
to confer?

THE COURT: Certainly.

MR, RANNTEK: Thank vyou, Judge.
Nothing further.

THE COURT: A1l right.

MR. RANNIK: Thank wvyou, Mr. Ewart.

MR. ELLIS: One second, Your Honor.

THF COURT: Sure.
EEDIRLECT LEXAMINATION
EY MR. ELLIGS:

Q. Mr. Ewart, vou heard the Dixon Hughes
report referenced ir vesterdav’'s testimony, did
you not?

£ L did.

Q. Okay. And have yvou had a chance Lo
review that Dixon Hughes report”?

b I have.

Q. Ckay, And last night, did you rvun those
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numbers?
4. I did early Lhis morning. Whal 1s your

definition of last night?

0. Nonody slept _ast nignant, it sounds like.
A, Very little.
Q. And did vou create some —-- Jjust some

calculations kased upon Lhat?

A, I did.

Q. Okay. ind is that what vyou created?
A Yes,

2. And can vou explain to the Court what

you did in Lhose calculaticns?

THE WITNESS: Well, Your Honor,
what —-- a=s vou know, I was part of DTixon
Hughes --

THIs COURT: Yeah.

THE WITNESS: -— lor many years.

THE COURT: Yep.

THE WITHNESS: And I helieve vyou —-
as you know, T also have experience in these
kinds cof filings. 1l was not inveolved wita this
case, thal Dixon Hughes performed, Lhis work. I
had no knowledge of 1t.

THE COURT: Refresh my memory. It

was 1in the 2011 time frame, wasn't 1t7?
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THIE WITNESS: Yeah. I thirk they
did the work in 2012. And for Your Honor's
benefit, I was full-time in Charlotte, Nozrth
Carcolina at that time. I wasn't even in --

THFE COURT: You saw the light and
moved to Charleston, right.

THE WITNESS: Well, if vyou really
want to know, they retired me, put I call it
aging out. &And thark vou for lettirg me get tha
on the record,

THE COURT: That's a different
_ight.

THE WITNESS: But whkat I found
‘ntriguing about the report was that tThey were
able to get monthly unit information for Goose
Creek that had damages.

And, vyou know, Lhe testimory has bheen -
and the representation has been to me that there
s not information relative to the -- eacn of
those units. But ir Y0172, Dixon Eughes was avgle
to get it.

S¢ I'm saying, that's —-—- Lo me, Lhat's
reliable in the sense that they had the
‘nformation. They calculated the lost profizs.

And T subtracted that number by the estimated --

t
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there was —— 1in that schedule, there were
re‘mbursed operaling expenses, and tLhere were
other expenses that the company incurred.

” reduced their number by those two
expenses., They were reimbursed for them, bu:z
nonetheless, they would have incurred them nad
they been in business.

THE COURT: Sure.

THE WITNESS: S¢ that comes down to
160,000 of profit relative to the Goose Creek
store. 1l do know, from my exverience, that we're
_ooking al Lhree Lo Zive multiples in
restaurants.

_t's typically based on EBITCA, but
this -- so this isn't a EBITDA number, but T
applied the lower realm cof that. Ard 1 came up
wilh & value, a calculaled value based on lLaat of
482,706,

BEY MR. ELLIS:
Q. And that's for the Goose Creek revenue?
M For Goose Creek. And then - juast —-- 1
rolled forward the revenues, tLhe value tLthat I
calculated for Goose Creek for Mr. Billips'
numbers. Those were ZC10. I rolled T—hose up forx

two years and -- to the same time frame. And T
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come uUp with 398,762,

And then I looked at Lhe revenues [for

Mr. Fox's work papers that were used <o prepare

the tax return for 2C14. And I applied tne

multiples that T just described that T developed

from the database of .28 ard came up with

$349,000.
S0 I did this, Your Honor, just

get —-—- put in perspective that, 1if I was

to

doing a

valuation and had all the informaticn, these

would be my boundaries that 1 would bpe loocking at

for purposes of where my conclusions should fall.,

THE CCURT: Ckavy. So that vyou're

playing in the richt ballpark:?
THE WTTNESS: That's right.
THE COURT: That's what vyou

—ooking for?

're

THE WITNESS: That's all the --

where are the two foul lines.
THE COURT: Ckay.
BY ME. LKLL1S:
Q. And, Mr. EwasbL, 1s Tony Bil_ips'’
pretty close in the median of those two,
Dixon Hughes report and the Fox*?

A, Well, it would be the median,

numper

of the
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0. Ckav.
A Well, hecause there's Lhree, and il 's

the middle.

Q. Is it clocse to the average then?
A T- would be that, too.

0. Ckav.

Z. Yeah,.

MR. ELLIS: Alsc the reason I
became a lawyer, Your Honor.

THF COURT: T see that a lct.

Don't worry.

ME. ELLIS: Your Horor, I'd like Lo
move this into evidence as the next ovlaintiff's
exhibit.

MR, RAMNNTK: Witheout objection,

THID CTOURT: All right. This was
Jusl prepared last right, right?

THE WITNESS: This morning.

THE COURT: Well, early this
morning?

THIE WITNESS: Larly.

THE COURT: All right., Gotcha.

MR. ELLIS: This is Plaintiff's 17.

THE COURT: all rigkt, sir.

(PT.F., EXH., 17 was marked for
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dentification and admitted into evidence.)}

MR. ELLIS: Nolhing further, Your
Heonor.

MR. RANNIK: Judge, I micght have a
few guestions on this,

THE COURT: Sure, absclutely.

MR. RANNIK: May I approach and
steal it back?

THE COURT: Yes, sir.

RECROSS-EXAMINATTON
BY ME. RANNLE:

0. I think I jJjusbt hawve one guestlion aboul
this, Mr. Ewart.

ME. RANNIK: And may I approach the
witness, Your Honor?

THE COURT: You certainly may.
BY MR. RANNIK:

Q. I'd like to look with you at this line
here, which =savs calculated wvalue per TBillips
revenue 2011, What estimates did vcu receive of
any revenues as of 2014 for Mr. Billips?

4. None. It's scrolled [orward. If you
recall in my calculation of the rovalzies, I
develop the CPI index. That's what that came

from, and that's the calculations.
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MR. RANNIK: Got 1t. Jnderstood.
Thank you wvery much. Nothing further,

THE CCURT: Ckavy. All right. So
my turn. I've got to understand this. 211
right, So you -- your testimony, Mr, Fwart, is
that vou =2till do neot have an cvirion of wvalue;
s Lhat correctl?

THE WITNESS: That's correct.

THE COURT: all righkt. ind that's
because the data that vou've gotten is
unreliable.

THE WITNESS: That's correctl.,

THE COURT: You could not test it
s how that -- what that means? You could ncot
test 1t against what information you were
provided?

THE WITNESS: That's correctl.,

THE CCURT: Had vou received the
monthly reports, as yvou saw in the Jixon Hughes
Goodman report, that would have helped
substantially?

THE WITNESS: Yes, Ls part ol the
valuation process, vou rely on poth what the
outside accountant does and then records you get

from the company. What was represented Lo me was
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that the accountant had all the reccrds. And so
Lthat was Lhe basis upon which I was entering inlo
the review of those work papers.

THE COURT: Ckavy.

THFE WITNRESS: And they're
nsufficient te do the work.

THE COURT: Ckay. And so based
upon that, rather than rendering an opinion of
value, vou've done a calculation of wvalue?

THFE WTITNESS: That's corvect, sir,.

THE COURT: And that would ke more
of a gqualified ¢cpinion? Would thal pe fair Lo
say’?

THE WITNESS: Yes, sir. Yez, sir.

THFE COURT: Ckay.

THIE WITNESS: Right, it 1is.

THE COURT: It.'s qualilied? IL's
not giving what vou would, I guess --

THE WITNESS: I don't know 1if that
would be my opinion or not,

THIs COURT: Ckavy.

THE WITWNESS: It's ¢lose, though,

THE CCURT: Ckavy. What I want to
then go into is, to get to a value, vou would

have an expected income divided by & discounz
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rate, which |

perfcrmance.

‘ncome approach,

ascertalin what cash

or for the business or the unit.
that on either a full cost of capital,

eguity plus debt or T would do

think you've talked ir —erms of a

THE WITNESS: Yeah. Under the

Your Honor, I would -- I would
flow is for the unit.

THIs COURT: Right.
THE WITNESS: 2And I can do that —--
Ard I would do

whicnh is

it justT on the

equity component.

way under the
was unable to
when | hecane

calculaliaons,

THE COURT: Okay.

THE WITNESS: I can do 1t either

income approach. Ir this case, I

do the income avproach., That's why

aware of the Dixon Hughes
I had

tthe opportunity Lo come up

with 1ncome azt least for one store.

apprcach,

right,

THE COURT: Right, right.

THF WITNESS: Right.
THI COURT: Some basis?
THE WITNESS: Some bhasis.
THE CCOURT: Ckay.

THE WITNESS: Now, under the market

the market avproach is kased on
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database and as locng as you are comfortakle with
Lthe revenues and you'wve developed Lhe mullliple
correctly, then that's the market aporoacn. So
that would give you the income and the markexz
apprcach,

And then asset appreoach 1s clearly based
oflf Lhe bhalance sheetlt. BAnd whal was never on _Lhe
balance sheet is -- 135 company goodwill, and
that's derived from the cther two.

THE COURT: Yeah,

THE WLTNEKESES: S0, because cof that,
Z was -- because of Lhe limitaliors of Lhe
—nformation, I ended -- that's why I ended up
where I did.

THFE COURT: Ckavy. Tt would stime
you 1in your zbility to get to —-

THE WITNESS: That's right.

THE CCURT: -- where vou wanted to
gqo’?

THE WTTNESS: That's right.

THE COURT: S0 take me back into
your repcerbt; 30 I jusl want Lo —-—— I wanl Lo he
clear on this. Wher vou came -- I'm looking az

vour summary of conclusions on wage 2.

THE WTTNESS: Yes, sir,
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THE COURT: We can loock elsewhere
for suppeorting data, bul you're Lrying Lo ge. a
valuae, a calculated wvalue of the units as of '14.
And the cne that exists today 1a the Gooae Creek
store, as T recall, and that value came to was
5361,000.

THE WITNESS: That's correctl.,

THE COURT: Right?

THE WITNESS: That's correct.

THF CCURT: That's vyour calculated
value.,

THE WITNESS: That's correctl.,

THE CCURT: Moncks Corner was Jjust
under 5$250,00C. ind those are corsistent wizth
your FkExhikit 4 from your report, as T see,

THE WLTNEKESES: Yeah, they are.

THE COURT: Yeah. Okay. HNow,
explalin to me what vou'wve done -- at number 4 on
yvour summary and corclusiors, you've got Coleman
Boulevard and Rivers Avenue lumped together, T'm
assuming, because of the vear?

THE WITNESS: That's correctl., Thatl
was —-- that was the issue.

THE COURT: Ckavy. 211 righkt. S50

you put that into orne year?
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THIE WITNESS: That's right.

THE COURT: You did the alternative
base calculated wvalue. My guestion there, is
that the =zame wvalue as vou're puttirg above in 3,
or are you gettftino to that through the next
transaction, the calculated transaction? 1'm
trying Lo delermine whal you're doing rignt here.

THE WITNESS: Yes, sir.

THE COURT: You're subtracting one
or the other to get a difference, T see thaz.

THIE WLITNESS: Yeah. IZ you go to
Exhikit 4, ¥Your Hecnor.

THE COURT: Ckay.

THE WITNESS: and I'11 walk vou
through that.

THIs COURT: Ckavy.

THE WITNESS: The net. sales, after
sales tax, from Mt. Pleasarnt, for examovle is --
‘n my calculaticons, is $2 million. The multivcle
s .28, S50 that would give me a stand-alone
valuae of 564,054, and that's as of, 1 believe,
2010. The sale was in May of '11.

S50 I rolled it forward by the CPI thazt I
had developed in the rovalty to come uv with the

ST7T68,870, That would be my calculated value,
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which 1s consistent with tkhis $768,92 on page —-
rounded il oul.

THE CCURT: Ckavy. Cotcha.

THE WITNESS: and I did the same
thing for each of the other stores.

THIs COURT: Ckavy.

THE WITNESS: 2nd I compared Lhat,
Your Honor, on page 2, what I'm doirng there,
which is al=so going to be on -- alsoc on page 15
‘s, T took the change in revenues ard identified
the years here between 'll and '1Z2. The
reductlion 1n revenues was 51,363,140 _“hat was
shown on the Mr. Fox's information.

THE COURT: Ckavy.

THFE WTITNESS: And that would -- at
.28, that would give you $427,688 value —-

THE COURT: Okay.

THE WITNESS: -- of the operations.

And that ——- that compares to the 768. S50 that's
why 1t moved up, and the difference bpetween the
768 and 433 1is the 331.

THE CQURT: Okay.

THE WITNESS: Do you got 1t?

THE COURT: The difference being

this =-- that would be anticipated lecst revenue

1
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from the sale of the store? ls that really what
thal boils down Lo or no?

THE WITNESS: What it boils down
to, slr, “1s, there's gtill a disceonrect on the
revenugs.,

THIs COURT: Yeah.

THE WITNESS: What I was Lrying Lo
ascertain there was, 1I, for example, we go back
to Mt. Pleasant, 1t sold for 1 million 8. And if
yvou use the calculated wvalue of 768, that would
_eave roughly 1 million 1 for the dir=-.

THE COURT: Okay.

THE WITNESS: And if vou use the
revenue reductiocn, that would leave roughly 1
million 3 and change --

THIs COURT: Ckavy.

THE WITNESS: -

for Lhe dirt.

THE COURT: Ckay.

THE WITHNESS: So I was just trying
to get a sense of, you know -- T kncocw one of
these that's in there somewhere, but 1 don't know
wh'ch one.

THE COURT: Ckay.

THE WITNESS: That's the iszue.

THE COURT: Tf the whole kit and
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cabocodle scld as one package —-

THE WITNESS: That's correctl.,

THE CCURT: -- you can divide it
however vyou want. But vou're goirg to come To a
value of --

THIE WITNESS: That's right. And
oflen, when Lhe Lax return, vyou krow, 1s done,
there's left -- less value attributaple to the
asaets becausze vyvou've got depreciation recaptured

that's taxed at ordinary inrceme, lands' capizal

galn.

THE COURT: Right.

THE WITNESS: 50, vou know,
there's —-—- vyvou have that. 20 there's really no
real =-- there's no piece of paper or pieces of

paper that tell you how that allocation snould be
unless yvou absolutely had appraisals of Lhe real
estate.

THE COURT: Right.

THFE WITNESS: And if you had that,
then vou could sclve 1t.

THE COURT: Ckay. And we did see
that in one instance. I think that was the
Dorchester Road sale.

THE WTTNESS: T thirk that camre
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_nto evidence vyesterday.

THE COQURT: Right.

THE WITNESS: I didrn't recall what
the number was.

THF COURT: Sold for 320. They had
an appraisal of 315, but there were two other
properties Lhatl wentl with that,

THE WITNESS: Wwell, there vou go.

THE COURT: And we talked in terms
of whether or not that was a forced sale.

THIE WITNESS: Right.

THE COURT: We diascussed that.

THE WITNESS: Right, veah.

THE COURT: &nd ther did yvou see
the settlement statements on the cother -- o¢on the
sales of the stores?

THE WITNESS: I did.

THE CCURT: Was that provided to
VOuU?

THE WTTNESS: T did,

THE COURT: And was that of any
benefill in helping Lo calculate whalb vyour
calculated value was?”

THE WITNESS: No because that -- I

say no. What it told me was, what did they sell
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for.

THE COURT: Right.

THE WITNESS: It didn't tell me why
they were selling. I could figure -- vou can

kind of figure cut why fthe =zales were taking
place because the liens were peing palid out of
Lthe proceeds.

THE COURT: Correct.

THE WITNESS: But I don't know 1if
that was the motive, right?

THIs COURT: Ckavy.

THE WITNESS: Bul it doesn'l help
as far as, vou know, how much went to the
operations and how much went to the real estate
values,

THIs COURT: Right.

THE WITNESS: 2nd Lkatl's what I'm
atter.

THE COURT: In an ideal world on a
market calculation, vyou're lgoking for an arm's
_ength transaction: Willirg ouyer, willing
seller?

THE WITNESS: Yes, sir.

THE COURT: When you've got

substantial liens against the property, there may
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be a reason for why the property 1is bpeing sold
separately.

THE WITNESS: Well, vou may have an
unwilling seller --

THFE COURT: Right,

THE WLTNESS: -- and a willing
buyer, which 1s Lhe worstl thing you could have.

THE CCURT: Yeah, for wvalue.

THE WITNESS: Focr walue.

THE COURT: Sure. Okay. L.et me
see 1f I have any other guestions or —his cne.
You did menlLion Lhe .28 percenlage, bul you also
made reference to a .33. Is that. 35 was sorz
of standard in the industry? Is that what you
ndicated?

THIE WITNESS: Yeah. S0 1f L =it

down wilh Lhe client and we're Lalking abkoul

selling the unit or -- I weould tvpically look at
about .35 as a marker.
THE COCURT: Sale of any business or

what are we talking about?

THE WITNESS: Yeah, speciflically
restaurants.

THE COURT: Ckavy. FEestaurants.

THF WITNESS: Specifically
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restaurants.

THE CQURT: Okay.

THE WITNESS: And I know that, vyou
know, vour -- vyvou krow, this iz thke way he dces
tt, isn't going te be good encugh for the Courc;
2o that's why | went with the -- wert through and
_coked at Lhose Lrarsacltliorns and weeded Lhem down
to the 147 that I did use.

and, Your Honor, I failed to mention
this: What T did de is T stratified cChat cver
time toc see whether or not that multiple changes,
and 1L really doesn't.,

THE COURT: Ckay.

THE WITNESS: 50 I know for vyears
T've been using that .35, and it's, vou know,
served me well. But then this kird of confirms
Lthat, al least for tLhat database and how my --
what the selection criteria 1is.

THE COURT: Ckavy.

THFE WTITNESS: So T went with the
_ower numkers.

THE COURT: Did vou —-- or were you
asked to do a2 wvaluation of the Flowert-own store,
the Flowertown Restaurant?

THFE WTTHNFESS: T was asked to value,
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you know, Alex's and realized 1 couldn't. 1
could possibly come up with a calculated value
for one unit and then derive some other means =o
come up with walues with the other utnits.

But T don't helieve the only number T
had would ke for PFlowertowr for Mr. Billips, and
Z had no other data relalive Lo Flowertown. So
no, I did not do any calculation.

THE COURT: Ckavy. knd was 1t vyour
understanding that Flowertcocwn's irceme was not
reflected in the data that you had go-ten?

THE WITNESS: That 1is —-- ves,
that's my understanding, that there was a
separate tax return filed, ves.

THF COURT: And you were nct orivy
te that?

THE WITNESS: I don't recall seeing
_t, no, slr.

THE COURT: Ckavy. 211 righkt. bny
fellow-up, Mr, El1lis?

MR. BELLIS: Just real guickly, Your
Honor.

REDIRECT EXAMINATION
BEY MR. ELLIS:

Q. Mr, Fwart, you were asking for royalty,
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_f Flowertown owes some royvalty to Alex's, which
would be Lhe Summerville restauranct. That "s what
vou were asked to do, correct?
The Summerville Alex's 1s Flowertowrn; so
you were asked to do a royalty rather than a
valuation of the Summerville Alex's?
AL Tes,

MR. ELLIS: Ckavy. All right.

THE COURT: Ckavy. Just to clear
up. Mr, Rannik?

MR. RANMNIK: Nothing for me. Thark
YOou .

THE CCURT: And the rovalty -- we
talked about the royalty. There was an obijection
made, and now it’'s been asked about, But that
would be whether or not that would flow over to
Alex's? Is Lhat tLhe idea of tLhe royalby?

THE WITNESS: Yes, sir. The -- I
have worked with mary multi-unit businesses,
restaurants, and an example would be -- and T'm
not disclosing that 1 have, but ar example wcould
be Zaxby's.

THE COURT: Ckay.

THE WITNESS: For every unit --

they're a franchise, right? But they also have
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company stores. And every store pays for tae
rights L¢ tLhe menus, Lhe recives, adveriisling,
po_nt of sale systems, all of that, bpack of the
house.

A11 of that gets shared and charged
through a royalty, and it's done through the
point of sale system.

THE COURT: Ckay.

THE WITNESS: 50 when vyou have
situations -- and T've alsce dealt with a local
firm here that had multi-urits, ard we set up =—he
same arrangement . &nd Lhe reason you do Lhat 1s
because each unit benefits from the overall. So,
therefore, they need to pay for thkeir fair share.

THFE COURT: Ckay.

THIE WITNESS: And then that is —--
that Ls then what L1s used Lo vay f[or Lthe overhead
of the business.

THE COURT: Yes, sir. It's a cost
of deing busingess --

THIE WLITNESS: Lt's just the regular
cosl of doing business.

THE COURT: -- that's reflected in
There?

THE WTTNESS: Yes, sir,
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THE COURT: Ckay. All right. And

s¢ when you calculated Lhe amount of tLhe
rovalty, was that figure that vyou came u
s that what -- vou have calculated that
an -- okay. Determine how? Ts that a o

fee? ls that an cngoing fee? llow do vo

unpaid
p wizth,
to be on
ne-time

11 —--

THE WITNESS: ILt's Lhe aggregalion

of many vyvears of fees that were unpaid.
THE COURT: Gotcha. Ckavy.
right, So over Ltime --
THIE WITNESS: Yea, sir.
THE COURT: -— calculated?

THE WITNESS: Yes, sir.

211

THE COURT: all righkt. Thank you,

zir, Any follow up?
MR. RANNI1EK: 1l do have one follow
up on thal, if I may?
THE COURT: Sure. Yeah.
RECROSS5-EXAMINATION
BY MR, RANMTK:
0. Mr. lwart, are rovyalties usually
delermined by agreement.?
A, There are -- tvpically, to document 1t
for IRS5 purposes, there are agreemerts, but
not == T'm not aware of a rule that says all
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royalties have to have agreements. That's 1
quess a legal gquesllion.

Q. But in vour experience, generally, it's
a negotiation as to what the rovalty rates are
going to be, and as a ‘ranchise, vou're prchanly
bound te 1t because it's not much like --

A, Yeah. It's nol much of a negoliation
there, but I think it's fair to sav that they're
bargained.

MR, RAMNNTK: Thank vyou, sir.

THIE WLITNESS: Lf you have third
parties, Lrue Lhird parllies.

THE CCURT: Right. All riaght.
Anything further for Mr. Ewart?

MR, ETLTS: Nothing, Your Eonor,

THE COURT: Very good. Thank vyou,
Jim, You may shtep down,

THE WITNESS: Thank vou, sir.

ME. ELLIS: And, Your Honor, at
this time, the plaintiff would rest,

THIs COURT: All rigrht, sir.
Mr. Rannlik?

MR. RAMNNIK: At this time, Judge,
_'d like to make a very brief motiorn --

THE COURT: Sure.,
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MR. RANNIK: -— on Rule 50(a).
Judge, Lhe plainlif{'s case has concluded. There
s no evidence or opinion that has been offered
by the plaintiff as to the walue of 2lex's to
date. None.

Now, Mr. Billips -- the complaint asks
presently, 1l says, Zor an accountirg of
plaintiff's interest in Alex's Restaurants, Inc.,
as filed in 2017. Mr. Billips acknowledged zoday
that what he’s asking the Court to do is cash him
out and determine trhe walue o his interest as of
Loday.

411 of the evidence is based on revenues
from 2010. There are estimates that the
reliagbility of whichk, you know, is challenged by
1us. And, Judge, on that basis, there is no
ev_.dence on which Lhe Court could determine from
the plaintiff's case that there is any valte to
Alex's as of today. That would be the basis for
cur motion,

THE COURT: All right. Very good.
Mr. Ellis?

MR. ELLIS: Thank vou, Your Honor.
We think, at the very least, that Mr. Tony

Billips' waluation ¢f this company is a relianle

0592




11¢

10

11

12

13

15

le

17

13

19

20

21

227

23

valuation. lle has kad multiple years of
experience, As he said, he lived, breathed Lhe
revenues of the different restaurants.

And, again, his recollecticon was of the
2010, 2011 numbers, which is the relevant numbers
of -- Goose Creek 1s still the only ongoing -- as
_ong as you don'L counbt Summerville as an Alex's,
which the defendants do not.

50 we think that there's definitely
evidence adnmitted irn todav that the Court can
consider a valuatior o this company. And again,
at Lhe beginning of this case, we said thatl
malfeasance 0of the defendant is a large factor in
determining the valuation of this case.

And we've heard testimony from Mr. Fox,
there were many other Zinarcial records that were
never produced Lo us Lhrough discovery, whaich
_imited cur expert's ability to have The true,
reliant information from the deferdant to come to
a true value,.

lle was able to come to an
allernalive-based calculaled value based upon
_nformation from Mr. Billips, which he did tesz
agalnst Dixon Hughes for at least the Dorchester

store and was -- shcwed that it was reasonably
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reliable.

And so we did hear Mr. Fox lLeslLify that
there was lots of other firancial information
that was regularly kept by the deferdant. I was
never produced to us and we think thaz they're
_imiting of our abkbility toe give trhat informa-ion
Lo our experl.

_t should not be to their benefit, buzx
at the very least, again, we do have a wvaltvation
from Mr, Eillips, as an owrer, as a manager, as
an exXxperienced cocperator in this company.

THE COURT: All right., Thank vou,
sir.

Anvyvthing?

MR, RANNTK: Very brie‘ly, Judge.
Mr. l'ox's records were produced ir the beginning
ol 2019, The plaintLiff never Look his
deposition. It was obvicus from his records that
the defendants used Quickbeooks. If they nad
wanted additional records, they could have asked
for them.

We produced everything Lhat was ever
asked of us, and any shortage of what's necessary
to provide an expert to gererate a valuation, had

‘t been azsked of us, we could have given it, Tt
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was not.

THE COURT: I gol 1it. I'm goling
teo -- I'm going to deny the motiorn at this time,
and let me tell ycocu why. I was nct s0 sure,

first of all, where we were going with this, but,
frankly, 1t was the input cf data ves—erday --
and I forgel which exhibit 1t was. I think it
was 7.

But c¢learly, when Dixon Hughes Goocdman
did an analysis o0f -- T believe it was the Goose
Zreek stocre in 2011, that certainly formed a
basis for which vou could render a valuation, T
believe. And I thirnk that Mr. Ewart's testimony
juat receiwved shows that it's in the same
ballpark as to what he's irdicated.

50 1 do find that trhere 1s some evidence
presented by the plaintiffs on Lhe issue of wvalue
of the business where the Court -- for the Court
to be able to be able to make a decision. ¢ on
that basis, T'm goirg to deny the mction for —--
really it's a2 meotior for non-suit, bu- 1'm going
te deny 1L al Lhis Lime.

'm going to allow the defendant to

proceed. Do yvou wish to -- it's like right at

noon, Do you wish to proceed now, or do you want
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te take lunch new ard come kack or how would
you —— whalt 1s vyour preference?

MR. RANNIK: Judge, 1 think we can
probably wrap this up in ar hour.

THF COURT: A1l right,

MR. RANNIK: ln which case, 1Z the
Court would prefer that we do so, we would be
happy to proceed; and if the Court would prefer
we take a break and come back after lunch, we can
do that.

THE COURT: I'm happy Lo press on
L y'all are. A1l rightl. Does arybody need Lo
take a break before we get rolling?

THE WITNESS: Yes, sir.

THFE COURT: Ckay. A11 right,

Let's do that. We'll take five minutes and come
on righl back. Okay. All right,.

MR. ELLIS: And, Your Honor, before
we do that, we would like to excuse NMr. Ewart forxr
the rest of the day.

THID CTOURT: Certainly.

(A recess Lranspired.)

THE CCURT: All right.

MR. RANNIK: The defense calls

Ms., Billips.
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THIs COURT: All right.
Ms. Billips, you've already been sworn 80 go
ahead -- vou're fine, -—ust take vour seat. All
right.
THFE WITNESS: Okavy. Thank vyou,
DIRSCT LXAMINATION
ME. RANNIEK:
Q. All rignt. Good afternoon, Ms. Billips,
how are vou doing today?
A, Fine,
Q. Ms. Billigs, please te_l the Court, how

old are you?

A I'll be 75 in a few months.

Q. ind wnhnere were yvou born?

A Hiawassee, Georgia,

2. And do yvou come from a large family?

AL Tes,

Q. And how many siblings do you have?

i I have -- living now, - have two
brothers and three sisters, There was five girls
and five boys in my Zamily. 1'm at the taop.

0. So you'ze the oldest daughter?

A, Yes.

Q. Now, vou teatified a lot already about

Alex's Restaurants and Alex and wher you and he
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met; so we're goling to cut throughk a lot of That.
BulL can you please remind the Courl when Alex,
S5r., passed away?

A Fepruary 11, 1880.

0. And what were his wigshes regarding the
running of nlex's Restaurarts after his death?

MRE. SAUTTER: Chjection, Your
Honor. That's the dead marn's statute, and I
don't know i1f that's relevant to anvthing. We're
talking abkout what happened in 1388 and now we're
n 2021.

THE COURT: Why don'l you jusbt have
her tell us what he provided Zor in his will and
we can go that way. Ckavy?

MR, RANNTEK: Absolutely,

BY ME. RANNLE:

Q. What was provided for 1n Mr. Billlips'
will with regard to the running of Alex's after
hi=s death?

A, Tf the -- if Debbie and T could do it,
:f it would work, 1f it worked, we were to zun it
and ke —-- Alex's 55 percent would be In Lrust
until they were of age.

0. ind wnat vrovision, 1f any, was there in

the will regarding what the sons would have —o do

0598




125

10

11

12

13

15

le

17

13

19

20

21

227

23

to obtain thelr interest?

N Just 1 they worked in it, then Lhey col
a pavcheck.

Q. ind tnen they weould receive their
‘nterest when they become of age?

P Yes.

0. Would vou please describe for Judge
Scarborough what you have done to try and keewon
this business afleoat throuch the difficult times,
starting -- let's =start arcund 2000 when the
poker machines clcocsed down.

F I -—- when 1t ¢losed down, when Lhal
money wasn't there, our business droovped off, I
remember that. Ind that made a huge difference
because, when the machines had been there, thazt's
how we were able to grow ard puilld another
restaurantl,

But -- s0 I cut expenses anywhere I
could. I looked at how to try to deo that, whazt I
could. &And T worked with the employees with --
because the employees were the key thing, working
wilh them Lo get them Lo —-- vyou krow, Lo work and
be happy with their work ard what have vyou.

50, I mean, it was a lot of interacticn

with that, And T -- but for money, T mortgaged
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property. The -- my perscral property. L put
mortgages on property thal Lhere was no loan, no
debt on, put a piece of property I inherited.

And I did those -- I did tkat because
frankly, to the best 0of my recollection, that was
easiest -- 1f it was in my names, 1t was tne
casiest for me Lo do. Just -- I mean, Lhat's
what I thought.

Z mean, this was all a learning anrd a

working process as we went -- as T went, So
because 1 hadn't did this -- you kneow, 1 nadn'-=:
done Lhis before, I dropped oulb of school in Lhe

_lth grade and got married.

But heing in the restaurants, I just did
what -- vyvou know, got money where T could and
added, vyou know, put in the business. And L
really didn't Lhink aboubt 1t. I jJust expecled,
yvou know, sconer or later things would work ouz
and things pick back up.

Q. Ms, RBillios, 7 would like to show you a
few documents.
MR. RANNIK: Judge, may I approach?

THE CCURT: Certainly. All right,

MR. RANNTEK:
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Q. Now, Carcl, do you recognize this first
documenl? And whal you're looking abt is Lhe ane
that says, 2602 Stark Lane at the very top.

PR Yes.

Q. And please tell the Judge what the
docuament 1s.

MR. SAUTTER: Your Eonor, I'm going
to object to the relevance. I think this has =zo
do with her personal residence, ard we're notz
trying te ¢laim any value of her personal
regsidence in this accountirg actiocn.

THE COURT: Are Lhese Lhe Lwo
properties that went with the Dorchester Road?

MR. RANNIK: That's correct.

THFE COURT: At the same time fTrame?

MR. RANNIK: Yes, Judge.

THE COURT: I find it very
relevant. I'm going to overrule that. Do vou
want toe mark these?

ME, RANNTEK: T do. Yes, please, T
guess this would ke plaintiff --

THE COURT: Defendart's 3 and 47

MR. RANNIK: Defendant's 3 and 4.

THE COURT: I think we're at

Defendant's 3 and 4. T'11 just have —hem mark
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mine, and then 1'1l1 try not to write on taem.

ME. RANNIEK: Thank you, Judge.

(DFT. EXH. 3 and 4, were marked for
‘dentificatiaon.)
BY MR, RANNTK;:

Q. Now, Ms. Billips, looking at the top of
this firsl documenti, it seems Lhalt there are
three -- actually four properties listed there.
There's 2602 3tark Lane and 2623 Ferrara Drive.
And next to that, there's a value. What are
those two properties?

A, The —-- I Lhink the 2602 -- well, the —--
that would be -- one is Dorchester Road and =—he
2623 1is part of the parking lot.

Q. And there are two properties listed
below, and what are those provperties?

4. 2612 was Lhe office and -- or 2621 was

the office; 2619 was a rental house.

Q. ind wno cwned those two properties?
A, T did.
2. Aind were they a part of this

Lransaclion?
A, They nad to be. That's the only way I
could make the sale.

Q. And what wvalue was ascribed to those
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particular properties as a part of this full

sale?
A, I'm assuming the amount that they've oot
here.
Q. So 5120,000 for those two properties?
MR. SAUTTLER: Objection, Your
Honor. Thal's leading.

THE WITNESS: Yes, sir.
THE COURT: I will sustain that.
BY MR, RANMTK:
2. Would yvou please state fcr the Court —--
MR. SAUTTER: DMove to slrike her
response.
MR. RANNIK: No okjection.
BY MR, RANMTK:
2. Would yvou please state focr the Court the
amount Lhat was received —-- sbtrike that.

Would you please state for the Court tThe
value of these twe properties that was realized
‘n the sale reflected on thkis document?

P 120.

0. $120,000°7

A, Yes.

Q. I'd 1like vou to now _ook at the next

document that T handed vou, which has been marxed
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as Lefendant's 4. The third block there, 1t
says, name of enlily, SL. Cecrge, Please Lell
the Court what that property was.

A I- was scme land, just wvacate land that
T had in St. Gecorce,

2. And you said you had owneda -- who was

the cwner?

A, I was tae ownez.
0. What happened to this piece of property?
A, T had to -- T sold it. T had to sell

t. L mean, this was one of the things that was
sold.

Q. And do veou remember approximately when
t was sold?

A, Tz looks like 2007 on the top.

2. Ckav. 1T vou loox about ha_fway down 1in
that block, Lhe line Lhalt begins seller financing
and then there's a date at the end, does thaz
_ook like it might be the approximate date of zZhe
sale in 20107

M Where are vyou at? Yes. Yes. I'm
S0rry, ves.

Q. Ckay. And would vou please explain the
asignificance of the last line of that rnlock

beginning with 340,000,
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M. 540,000 to pay taxes. They were due and
had to be paid.
Q. And so deces that mean 540,000 of the
proceeds, vyou gave to Alex's to pay taxes?
MR, SAUTTER;: Objection, Ycur
llonor. That's leading.
Q. Please explain Lo us Lhe significance of
that last line.
AL 540,000 went to pay Alex's, Inc., for
taxes that had to ke paid.
MR. EANNIK: Your llenor, may 1
apprcach?
THE CCURT: Yes, sir. All right,
sir.
BY MR, RANMTK:
0. I would l1like to show you --
MR. RANNIK: And I ask Lhat this bhe
marked as Exhibit 2 -- or I'm sorry.
THE COURT: This should be 5 now.
MR. RANNTK: 5, yeabk, Thark you
very much.
THE CQURT: Okay.
(DFT. EXH. 5 was marked for
‘dentificatiaon.)

BY MR, RANNTK:
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Q. And 1'LL ask: Ms. Bil_ips, do you
recognize Lhis document?

A, I do.

0. Was this an exaibit to veour deposition?
Do you remenber?

M. Yes, ves.

Q. Now, ancother wersion of tLhlils documenl
already exists in the record. I believe 1it's
Plaintiff's 1 or 2. But this is the wversion from
your depesition, and T would like te look at --
with you at the second page. Now, there's a
_ine aboul halfway down thal says, Harbor
National Bank --

ME. SAUTTER: Your Eonor, 1if we're
going back and covering arcund in a deposition, T
don't think that the -- that the deposition
excerpls or Lhe depcsilion lLeslimony was
designated for use at trial today.

Z mean, it is what it is, but we already
have this -- the main Tace page ir evidence as
one of the plaintiff's exhikbits, which is furthexz
explanalion, which I assume Lo pe all tLhese —--
the second page, which wasn't ever part of it --
wag not designated for use at trial todavy. And

we obkject to it on that basis.
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THE COURT: Overruled. Go ahead.
ME. RANNIEK: Thank you, Judge.
BY MR. RANNIK:

Q. In the middle of the page there, there's
a line that savs, Harbor National Bank, three
checks to Carolyn Billips, and then iZ lists
three checks.

Can vou please explain to the Court what
those checks were used fcor, refreshing vyour
memory with this document?

P South Carolina Department of Revenue,
Flowertown, Alex's, $4£,%51, counter check 417,
Scouth Carcolina Department of Reverue, $94,045.76.
Counter check, Southk Carclina Department of
Revenue, Flowertown and Gocse Creek, which was
the =s=ame thing for the one that was 5$94,045.76 —-
for $7,807.59.

Q. S0 all of these checks were used to pay

tax liabilities; i=s that —--

A Yes,

Q. -—- vyour testimony?

A Yes, &l

Q. And please explain to the Judge the

handwritten note at the bottom left of that page.

What does that reflect? Well, first, is thaz
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your handwriting?

4. The -- Lhis 1s -- I Laink ilL's Lhe --
this came from the checks because the copy of tThe
checks, 1f I'm not mistaker, are there.

Q. Tz's a breakdown of wnat each of those

checks listed —--

AL YTes.

Q. -- above is?

AL Yes, uh-huh, and the check number.

Q. Ts 1t vyour handwriting?

. rfart of 1t is and part of it, 1 think,
s -—- tLthe Lop of it 1s Mr. Fox,.

Q. And when vou say, "the top", do vou mean
the —--

A Yes.,

Q. -—- rcircled parts at tae top?

Z. Tes, Jesignating Flowertown 1n Goose
Creek. The -- like I said, part of it is mine
and part of it, I think, is from -- I'm not sure
f it was -- 1f it was Roxanne or not. T'm noz
sure.

Q. Ckay.

AL But I know what 1t 1is. I mean, I know

that's the breakdowr of 1it.

Q. Ms, RBillips, why did yvou have to sell
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properties, whether yours cor Alex's?

L. Because we were s¢ ben‘nd in Lhe stlale
and IRS taxes; so I had -- I mean, 1 had to.
0. ind explain to the Court, please, why it

was that vou fel11 behind ir payroll taxes while
paying, say, your employees?

A, I need Lhe emplovees Lo keep Lhe door
open, and, ves, I krnow it's the pavroll taxes.

But working for the time -—-

Q. Was it that --

i That was —-- that had to be done. L
couldn'L have Lheir checks bouncirg. Thal nad Lo
be done. And I picked and chose on which was tThe

most pressing.

Q. Can you describe for the Court how you
would have paid back the tax liens, if vou nad to
close the restaurants becausze you didn't nave any

emplovees?

A Oh, there -- 1f I had to close the
restaurants, there wouldn't be -- they would all
e lost. They would all -- There wouldn't be any

Alex's Resbtaurant, period.
Q. Ms. Billios, way not declare bankruptcy?
i No . I didn't really think about that

because T didn't knocw if T could work it out or
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noct, and [ did not want to. 1 couldn't just
gqull. So Lo me, that wasn'lL an oplLlon.
Q. Now, there's been some testimony about

this, but do you believe you got fair market
value for the sales of properties?

P No, bkecause | was 1n a desperate
silualtion. The -- c¢ne, (iraudigle) I Lhougnt I

sold it for and two, that's the ornly offer I had.

Z mean, and I was or a deadline. The doors
were -- T was going to be shut down, and then
there wouldn't be —-- then rone would be saved.

None would be open.
Q. If vou know, how many of the Alex's

properties that were =zold are still restaurants

today?

. well, 1 know tnat the Qkra Grill is.
That is -- and he's done very well wilh bLacse.
They've expanded that. It's peautiful and big

and a lot of money in it, a lot of money in 1it.
And they =zell different things than we did,.
2. And wnen you say, "a lot of money in
L, do you mean a lol of money invesied in it?
AL No, with the renovations and all that I
can see. A lot of changes from what we'wve nad.

And the cne on Savarnah Higchway, 1t was the Farly
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Bird -- Karly Bird Restaurant, 1 think. But 1
know 1t was Early Blrd.

I don't know 1f it's still open or noz,
but I did go there a couple of times To see what

they had done with 1t,. And to me, they paid a --

the downtown, the younger -- it's a differenz
menuy —- dlifferent menu Lolally than what T nad
before.

Q. ind any c¢f the cther locations, are they

restaurants today?

M. Moncks Corner is a f_ocoring place. The
Eivers Avenue is slill a laundromat, and
Dorchester Road is a store that sells peer -- and
Z think beer and cigarettes and fcocod is wnhat they
advertise.

0. Flowertown, does i1t have the samse —-- how
would you describe Lhe f[ocod and atmcocszphere ac
Flowertown relative to Alex's?

A I-'s the =same. I would savy the same

atmosphere bhecause T did the same menus, and --

but the menus -- 1 know country cooking.
Z know a leol of our local -- a lobt of
our regular people that -- to me, that's whaz

they come for. &And it's just a family

atmosphere, which is -- that's Sust what T do.
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_t's where ['m frem and what 1 do. lThat's all 1
know.

Q. Now, vou testified vesteraday about
changing the name of Flowertown to Rlex's. Buz

what T wanted to ask you is, what effect, if any,
did that have on the revenues at llowertown?
A I don't think I notlced. I don't —-——- 1T

didn't really notice much difference on eitaer

for either one. My hopes was that 1t would be.
¥You know, T thought it -- you know, like

_ say, L looked at 1t as advertising. 1 nave The

same food. The —-- 1it7’s cocked, vyou know, 1iL's

the same. And like when I say the same, I buy
from the =zame buyers all the tire.

But to me, their location, T didn't
really —-- vyou know, 1 mean, 1 didr't really
nolice a lol, There mighl have -- I mean, T
noticed the talk from the regular customers, you
know, that noticed it because they go to —-

MR, SAUTTER;: Objection, Ycur
licnor. That would ke hearsay.

THE WITNESS: They go Lo Lhe samre
restaurants. They -- 1f vou liked cur food,
that -- vyvou know, =scme go to Sumrmerville; some Jgo

to Goose Creek,
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MR. SAUTTLER: 111 withdraw the
objeclion, Your Honcr.
THE CCURT: All right.
BEY MR. RANNIEK:
Q. Ts it fair to say you didn't notice any
decrease 1n revenues 1in Goose Creek?
AL NG .
Q. Who has been -- who 1s the owner of the

property that the Flowertown Restaurant operates

out of?
M. L am.
0. Was Laal propersbly ever owned by Alex's?
AL No.
. Where are Flowertown's revenues

reported? And to the TRS, for example?
P Oh. The I"lowertown Restaurant, LLC.

Z —— when I changed tLhe name or pul a differen:

sign up, I didn't change any of our pookkeeping

or accounting stuff. It =2till staved the same.
Q. And it stayed separvate from Alex's?
M. Yes, ves.
Q. Was Lhere ever any discusslion belween

vou and the other shareholders about a rovalzy
being paid to Flowertown?

AL No . This is the first T've heard about
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_t today.

2. Is there a morlgage on Lhe Goose Creek
restaurant?

i The —-- it 1a actually my mortgage on
Summerville. Goose Creek is listed as collazeral
also.

Q. Does Goose Creek have a separale
mortgage?

i No. There is nc mortgage.

Q. Ckay. MWow, nas Alex's ever made any

distributions of proZits toc i1ts skareholders?

AL NG .

Q. Why not?

4. There's never really been the -- been
the money for that, and T -- if there had been --

even 1f there had been, 1 mean, 1 woculd just

think 1L —-- lel it grow and you work,

Q. When vou savy, "let it grow", what do vou
mean’

A, Tt stay in the business.

Q. llas Alex's ever regulired capilital

contributions from 1Ls shareholders?
AL No.
0. But vou have put money into the business

perscnally, correct?
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P Yes.

0. Now, please lLell Judge Scarkorough akout
the finances of Alex's Restaurants, Inc., today.

i The financesa now, we are working with

the help of the two PPF loans and businesses --

employees 1s a real -- 1t's a real proplem.

0. Meaning finding qualilied employees?

A, Finding workers, vyes. It's very much a
problem.

Q. What impacz, 1f any, does that have on

NMlex's finances?

N A lob . I'm closing saifts, and IT'm
working w_th -- I'd say firnding -- vou have =o
have gualified pecple working to get The —- vou
know, for the food to stay right, And, T mean,

they're not ocut there.

Q. What Limpac. on covertime, f[or example, LS
there by the shortage of workers?

A IZ's a litzle -- we're having -- the
employees that are working, they're working --
the ones that will, 1 mean. lt's scme of tnoem.

Z mean, they will if Lhey wanl Lo. But some
don't, but it's -- we've got overtime.
Otherwise, we wouldrn't -- I wouldrn't

have -- T would be ¢losing more shifts than T am
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now; so that's a big expense, especially with —he
ncrease n pavroll. IL is -—- I definitely see
that.

0. How about food prices? What'a happening

with that?

M They're goling up, very much so, very
much so. S50 that's -- Lhose Lwo Lhings, T mean,
that's -- vou know, that is 1it. But tThey're --
“t's high. So it's a makirg a nig -- having a

big impact on it.

_ mean, 1'm hoping to stay -- stay coven
and slay running, I'm hoping fthirgs will
stralghten ocut with the emplovees, with the

COVID. But I just don't krow what's going to

happen.

0. I'"d like to show vou a dccument here
which we'll mark —— will be marked as Defendan.'s
6.

(DFT. EXH. 6, was marked for
identification.)
BY ME. RANNLE:
Q. Now, Ms. Billips, you menlioned 2PP
_ocans. Did vou have to submit firarcial
‘nformation to get those PFP loans?

A We did.
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Q. Do yvou recognize this as material
submitted Lo Lhe SBA as parl of that application?

AL Yes.

Q. ind let's look at the first page. What
does this show in terms of net income for Alex's

Eestaurants for 20207

Z. A loss of 555,114.81.
Q. And 1f veu will flip to the pages 2 and
then onto 3. This is a different time period.

This is July of 2019 througch Marchk 27, 2021,

What dcoces that show in terms of net income?

B, Minus $71,763.79,
Q. I will leave tais here sc I don't take
it with me. M. Billips, do vou have an opinion

as to what Alex's Restauranrts 1s worth?

M. I don't have any idea.

0. In your experience, having scold
_ocations, how would vou ascribe the ease with
which vou could find a buvyer today?

AL T don't have any idea on this, T really
don't. when 1 think about that, 1 think abkout,
you know, having a lilbtle kil more —-- or naving a
_ot more expectation of what the future holds.
And I think that's just really up ir The air now.

Q. Why did Alex's stop using cost contral
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sheets?

A, Wilth one —-- wilh one A_ex's and
Flowertown, I didn't need a cost control sheet.
The -- when there was several =stores, vyes,
because of the different lcoccations, But 1f T =--

there was no need for it.

Q. And wnen was bLne last Alex's location
sold?

A I don't remember exact_y the year.

Q. But it's been a number of vyears?

P Yes.

0. Now, Mr, Billips testifiea thal you keep
cash in a safe in your house. How do vou reswoond
to that?

A, T was snecxed, but T will say, when T
was goling —-- when we were -- when | was going

from bank Lo kank ard when I was hawving Lo cash
the -- cash 2 check, get a check and cash it, in
order to make my pavroll, they had their checks.
would put cash in the envelope,
was The only -- | was the one that

could get the money Lo do that; so, you know, I
did that. I didn't -- I wcoculdn't leave 1t az =zhe
office. I took it home and put it in the safe.

But T knew exactly what it was, ard that's whaz
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t was used for.

BuL I -- LhalL's Lhe only. I don't have
any —-- like I said, I was shocked at his
testimony. I don't know what he is talking
about,

Q. Mr. Billigs, vyou haven't stolen money
from Alex's Restauranl, Inc., have you?

AL No, I have not.

Q. What would vou lix<e Judge Scarborough to

do in this case?

M. I would just _ike him to ac what's
right. . I've worked and tLried Lo keep tLhese, for
something I Just -- Zor selling them To not

happen. I did my kest to helv and rot hurt.
Always to help, te make it better, to make the
customers happler, which I en”oy the restautrant-s.
Z always have or I wouldn't have dorne 1L all
these years but -- because we have some wonderful
ones.

T don't know a hundred percent when T
sold those properties, and that was a hard thing.
Thal was a hard tLhirg to de. IbL was a very hard
thing to go to different banks, worryving about

the monevy and puttirg into -- I had to do it

because the checks Frad to be there,
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And there was nothirg if I didn't keep
Lhe doocrs open. I just —-- I don'b know kecause
_t was -- 1t was very stressful, wvery trving,
very embarrassing, very. It made me feel very
bad to have to -- ycocu're basically running from
the state, the 1RS to keep things -- —ry to keep
things golng hefore they locked Lhe doors.

But I knew I had te do 1t. But from

the —-— from the sales, I krew they were wvery low,
but T couldn’t do arything that -- there was
nocthing else. My —-— 1 was kbacked irtc a corzner.

Znd 30 I honeslly don'l know 1f Lhe corporalion
owes me anything or if I owe them.

And that's the truth. I have -- that's
why T have my notes on evervthing, T tried zo
keep the exact sc¢o | would know so I could —--
whoever could gel paid back, really nob Lalnking
“t's -- thinking about me but knowirg that if
the -- 1if I owed, the corpcration is owed.

T'm still working, still trying to keeo
at least -- you know, 1 kept the cne, keep iz
golng. And I want Lo straighten it all out
because I honest to God -- and I jJust want vou to
do what vou think is right kecause that's all I

want because this has been extremely hard,
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extremely hard.

And 1L I owe any morey, then I warnl Lo
pay it. But I don't want to vay what -- give
money that we need cor try to get morey that I
know we may need if T don't owe it.

MR. RANMNIK: Thank you wvery much.
NolLhing furlLher.

THE CCURT: All right.
Mr. Sautter?

MR, SAUTTER: Thank vyou, Your
licnor.

CROSS-EXBAMINATION
BY MR. SAUTTER:

Q. I'm going To try to be brief,

Ms. Billips. This ras beer hard on evervyvbody.
T'here's no guestion in your mind that, when T—hese
varicus localions were sold, thal vou applied Lhe
money as yvou could -- as you saw fit?

That was the dilemma with the IR3, with
the South Carolina Department of Revenue, all in

an effort to keep the dococrs open; isn't taat

Lrue?

A That's true.

Q. ind as part of the way the money was
allocated from the sale of the -- of these units,
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your personal obkligations were vald as well,

weren't tLhey?

AL Yes, siz.
Q. and as part of what -- the money that
went and -- so you come frem 10 chkildren,

correct, and you're the oldest, right?
A Yes, &l
Q. S50 vou're used to being in charge; 1is

that right?

A, T don't really understand what you're
saying.

Q. You're used Lo being in control. And I
will take it forward. You were in control of all
of Alex’s, Inc., empire, correct?

A Yes,

0. You also were in sole control of

Flowertown, correcl?

AL Yes, siz.

Q. ind did Tony offer to help vaou? Do vou
recall whether he offered to vurchase Dorchester

Ecad or not?

4. No, he did nol.

Q. He did neot?

AL No, he did not.

Q. Did he ever offer te help you with the
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financial probklems?

Z. Not financial, no. “nalt was Lhe
exception. I'll help yvou do all I can, but you
know I deon't have ary money.

Q. Don't have any money. Je was getting

his szlary, correct?

A Yes, &l
Q. Well, how else did he offer to help vou
:f he didn't -- if wvou testify that he didn'z:

offer to help you financially?

M. 5ir, ne did not have the money to help
financlially. I knew tLhalt --

Q. You controlled all the money, right?

A —-- before he told me.

Q. You controlled all the money, corrvect?

M. I was in -- yes, 1f you're asking if 1

was 1n charge of what 1L was spent for, vyes.

Q. You controlled his employvment as well,
right?

A, No, sirv, T didn't, He did that.

Q. lle did thaz?

AL Tes,

Q. What was vour relationship with Tony
Billips? Was it as an emplovee? What was iz?

A, T2 was as an employee, and then it did
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go the wrong way.
0. What d¢ you mean?

MR. RAMNNIK: And, Judge, I think
we're getting a little beveond the scope of the
direct examination btere, This has been covered.
We have cocrders about this sublect mat-er.

THE COURT: Right. Where are vyou
golng?

MR. SAUTTER: Credibility, Your
Honor. She testified to ore thing, and T think
she's getting ready to testify as toc —he more
complete —— Lhelr mcre complete relationsnip,
which would explain her motivation and things of
that nature.

THF COURT: A1l right, T will give
you some leeway, but I want you toc keevp the --
EY MR. SAUTTER:

Q. What do vou mean when, "the relationship
went the wrong way"?

MR. RANNTEK: Judge, T think that

guestion has been arswered. That's in evidence.
THE COURT: I'm nol sure.
Overruled. Go ahead.

THE WITNESS: sk me again.

BY ME., SAUTTER:

0624




151

10

11

12

13

15

le

17

13

19

20

21

227

23

Q. You just testified that the relationship
wenlt the wrong way under my direct examination
today. What do yvou mean by that? How did the
relationship go the wrong way? Wkhat happened?

A, T went along with something that T

shouald nct have.

Q. And wnal was Lnal?

A, An intimate relationsaip that I did not
want te, did not plan to. ind so my sons
wouldn't -- my c¢hildren, grandchildren wouldn'z

find out, 1 continued because | was told one
Lime, 1L doesn'bL make any dilfererce belween one
time or how many times.

And the joke of, what do veou think

Dekbie Jackson or Casey and Rlex would think if

they knew. Yes, 1 made a big mistake.
Q. Who 1s Depbie Jacxson?
A, She was Alex's wife when he died.
Q. S0 you weren't even married to him

anymore, rvight? And when was that will created?
L Lxcuse me?
Q. You weren'. married to 3ig Alex at the
time of his death; isn't that true?
A Mo, sir, I was not.

Q. And wnen was that will created?
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. I don't —-- before he died. lt was

crealed in Lhe hosplilal,

Q. When ne was on his death bed; isa't that
true?

A Yes.,

Q. And at some point, vou obtained 18.3
shares Lhat were -- thal were Casey's shares,

correct?

PR Yes.

Q. And wnhny? Why did he transfer those to
vou?

A, Because he was golng Lo be gone and
-f -- for a while. If his signature was needed

on scmething, he wouldn't khe available.

Q. Where was he going?

. lle went to jail, sir.

Q. Who paid for his legal fees?

A I did.

Q. Who was the lawyer?

A Thomas Worley,

Q. low muca did you -- did you pay him?

4. I don't -— I don't rememher exaclly,
that was —-- that was our family lawyer at the
time.

Q. Yes, ma'am. 530 -- and T don't know

butl
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where this document is. llere 1t 1is. 1'm handing
you Exhibit No. 14. Is Lhat what -- do you
recognize that?

AL No, I don'z, but the wording and all, I
would say that one ©f the -- it looked like
something either Roxanne or April would hawve
done.

Q. So what i1s that? Is that off the Alex's
website?

A, T don't know what you can find on it T

don’'t even know how to use a computer.

0. Yes, ma'am, Can you idenllify Lhat?
A This is the first time I've seen 1t.
0. 411 rignt. Well, who does this refer to

an page 7 of that, Carol R? Who is that?

. That's me, wnich is wnat April and
Roxanne would always do.

Q. Ckay.

i If they were doing something and this
would be for the restaurant, money was put on
them, not their's.

Q. 211 rigat. Bul vou're in charge of all
the restaurants and everything, right?

PR Yes.

0. You're in control?
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FLN Yes.
Q. And bLhal says Lhat Lhe only remaining

Alex's Restaurants are Goose Creek and

Summerville. That's true, right?
A Goose Creex 135 open,
0. Yes, ma'am.
N And Flower.own Family Reslauranl 1s open

still, ves.
0. ind tne family restaurant, 1s that the

one in Surmerville?

M. Yes.

Q. And same menu, correcl?

AL Yes.

Q. Z2ame control pecple, vyou, correct?

A Yes,

Q. Aind obligations of famlly restaurant,

Flowertown, Summerville, whalever we wanbt Lo call
“t, were pald out of the sale of these other

units, right?

A Some of them were,
0. Yeah. And =so 1t's a_l -- so when ycou
came —- when you came Lo Charleston, what kind of

assets did vou have and then what did vou gain
once yvou married Big Alex? I mear, vou didn't

come here with much, right?
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. No, sir, 1 didn't.
Q. And everything was gained over Lhe
course of -- how long were yvou here pefore you

married Big Alex?
AL T came nere on a July 4th holiday with

my Jdncle n 1964,

0. And when did you marry 3ig Alex?
A. 1970.
0. Okay. &And is it fair to =say that von

came here with nothing and that everyching thac
you've bullt up was througk Big Alex?

L. No, il's neol fair Lo say Lhat.

Q. All rigat. Where else did vour assets
come from?

A, When Alex died, we were deeply 1n debt.

had an Znsurance policy at the time is all that

s what was —— 1ls whal was Lhere. There was
nothing paid for. Evervthing was mortgaged.
0. S50 you were the beneficiary of an

nsurance policy?

M. I had -- yes, 1 had a policy on him.

0. And was it s5t111 in elfecl because y'all
were divorced at the time of his death? They
paid out on 1it?

A, When ne died, there was an -- T had an
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_nsurance policy that went into the —-- 1t went
nlLo Lhe business,

We owed taxes when he died. There was
taxes owed. Llex did not kave anything paid for.
There was nothing paid for, When T married him
and when -- when we were divorced, ro-hing was
pa:d for,

Q. Yes, ma'am. So when vou ta’_k about,
"had to sell my hcouse™, where did that money come
from for your house?

i The -- we so0ld where we lived on -- In
ML. PleasanlL. I'm drawing a plank.

Q. Cff of Rifle Range Road?

4. No. That's not where the -- tThat's not

where Alex and T first lived.

0. Ckav.

4. We lived on Vincenl Driwve. We had a
house there. We sold it there.

Q. ind let me just make sure that I
understand, You talked abcut cash in., Did you

erigage in a practice oI cashing tke emvloyees'
paychecks and giving Lhem cash?

AL No, sir, I didn't. Z had never been 1in
that pozition before. My goal was to make sure

they did get the morey, they did get the checks,
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and the check -- theilr pavcheck, which was in
cash because the barks were going Lo -—- I knew my
accounts were golng to be frozen.

Q. 20 that cash that was usea to pay the
employees was not deposited in any bank?

M. I~ was devosited in tae bank. L wrote a
check, wenbt Lo Lhe bank and cashed 1t; gol Lhe
money and paid the emplovyees.

THE COURT: What time frame are we
referring to now? T3z this back wher Alex died,
or 1s this more recent?

THE WITHESS: No. That's when —--
that wasn't when he died. That was -- when I'm
tfalking about the cash there with thazt, that was
‘n -- jJust when T -- just when T had to sell the

properties.

5o Lhat would have heen -- (he machines
wWwere gone., Evervthing was boarding up, dying up
a lot. You know, ard so that -—- then things were

just really bad.

THIs COURT: All right. So the
selllemenl slatements, 2011, '12, '12 bLime [rame?
THE WITNESS: Yes, vyes.

THE COURT: Ckavy. Thank vyou.

BY ME., SAUTTER:

0631




158

10

11

12

13

15

le

17

13

19

20

21

227

23

Q. 50 1'm still trying to figure cut -- so
do you admlil thalt Lhere was cash in a safe during

that time period at vour house?

A I- was there until I -- for the length
of time it took for me to -- T wrote the checks
for what -- to pay the bills. 1l paid scome bills
wilh cash. I couldr'lL —- I was worried abouir Lhe
banks -- money not being in the bank.

Q. Okay. 5S¢ you kept a separate anount cof

cash to deal with those kird of thirngs, correct?

M. I only did -- 1 only did the --

Q. Tou're Lalx<ing abeout a lolL of money,
aren't vyou?

AL No, I'm noz.

0. Over $10,000°7?

P I don't remembker what the checks were,
bul that's how -- Lhatl's where it came from, T
wrote the checks, went toe the bank and brought it
back toe the office, and we put it ir zThe
envelopes, the check stubs and their cash, T
have no earthly idea what rhe's talking about,

550,000, I have no idea.

Q. Well, I'm just -- so you don't have
any —-- do vou dispute Mr. Ewart's figures?
AL T don't know, T don't -- T don't
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understand. 1l didn't understand that at all.
Q. So you personally can'b dispute his

figures, right?

A No . I didn't really understand those at
all.

Q. Did you use the Goose Creek unit as
collateral for indebltedness Lo —— on Flowertown?

A, I am.

0. and all cf this stuff was a_l insured

together, right? Rillips, Fnterprises, Carol
Billips, I'lowertown Restaurant, Carcl Billips
d/b/a Blex's Reslaurant, 522 Magnolla, LLC? I
was all under the same 1nsurance umbrella,

Ccorrect?

A, Fach loccation had 1ts own and was
pa.d —-- PFlowertown paid for Flowertown, and —he
check was wriltlen —-- 135 wrilten [or designaling

what 1t 1s, that it's Zor Flowertowrn and Alex's,
_nc., 80 Mr. Fox knows.

Q. Okavy. T'm handing you what's a document
that's been previocusly idertiZied as C Billips
281 common policy declarallions. Who L1s lisled as
the named insured on that singular policy?

i Billips Enterprise, Znc., Carol Billips,

Flowertown Restauvurart, TLC, Alex, Trc., Carol
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Billips doing business as Alex's Restaurant, 5Z22.
Q. So 1b's all insured under thalbl same

policy, correct?

A Yes. I guess you could say that, ves.
Q. 211 right,
M But Lthey were separate’_vy.

MR. SAUTTER: All right. Your

Honor, I would mowve that in as the next
plaintiff's exhibit.

MR, RANNTEK: Can T have a look at
_t? No objection.

THE COURT: Go ahead.

(PLE. EXH. 18, was marked for
‘dentification and admitted into evidence.)}
BY MR, SAUTTERK:

0. You have commingled al_ c¢f these assets,
correct? Flowerlown, Goose Creek. They're all
under the same Carcl Billips umbrella, right?

A Lre vou talking about the sheet that
you —-

0. Yes, ma'am. .'m talking about
everylhing. IL's all the same, although they
have different names, correct?

A They're not a_l the same. They're

different companies,
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2. All right. But vou contrecl all of those
companies?

A, I'm responsib’le, vyes, sir.

0. ind did Rlex -- I'm =zsorry. Did Tony
Billips get azny benefit abcut all of those
entities being controlled cr peing lumoed

Ltogether?

A, I don't consider them _umped together.
. Yes, ma'am.

A, FBecause they are paid for separately.
2. Well, yvou wou_d agree with me that Tony

didn'lL gel any benefil by the way Lhings were
handled in the dilemma? There was 1o

distributicons?

A No, there wasn't, no.

. Lver?

N No, Lhere was notl.

Q. S0 1f Flowertown defaults on their

obligaticons, there goes Gooszse (Creek as well?
A, T would, ves.
MR. SAUTTIER: Nothirg Zurtker, Your
Honor.
REDIRECT EXAMINATION
BEY MR. RANNIEK:

Q. Carol, vou were just asked whether Tany
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receives any benefits Zrom your work saving
Alex's Restauranis. Would Alex's Resi_aurantis
exlst today 1t you hadn’'t lent it money?

i No.

Q. Deoes Tony Billips stil? have an interest
n Alex's Restaurants today?

A YTes.

Q. And does he claim that it's worth

something?

A Yes,

Q. 50 he's benefited?

AL Tes,

Q. I want to look at the website that vyou
were just shown. This is Flaintiff's Exhihit 14.

Angd would you please read from here on for the

record.
i Just Lrealbl your customers, employees
Zike family. In fact, scme oI Alex's employvees

have been with the company for more than 30 vears
with their own children and grandchildren now
working there.

Q. Ms. Billips, 15 {Lhat the culture you'wve
tried to create at Alex's?

PR Yes.

Q. Thank vyou,
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MR. BANNIK: Nothing further.

MR. SAUTTER: Nolhirg furiher, Your
Heonor.

THE COURT: Ckavy. Ma. Billips let
me ask vou just a few guestions, T was locking
at these financlal statemerts that were provided.
There's cone profit and loss for the calendar year
2020.

There's an another profit and lozas
basically from July of '19 through March 27th of
'21. 1 think that's Defendant's 3 and 4 is what
we've gotb. Just 1In lookling at tLhose, I'm
assuming those were prepared to get the PPP
—_cans.

THE WTTNESS: Yes, sir.

THE COURT: Ckay. Does 1t reilect
Lthe income? Do elilrher of those refleclt Lhe loan
or the income received in that gross profit,
gross revenue?

T'm showing 3400,000 in 2020. T dor':
know what v'zll were doing in 2020, put 1 know
that I call that the lost year. No one was dolng
much of anything. And thern the other one tarougn
March of this vear is $1.14 millicn.

Do you know whether or not that irncludes
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that —-- 1 think vou testified esarlier there were
two PPP loans: Cne for 227, 1 think, and cne for
202 or something.

THE WITNESS: Yes. End what was
the -- what --

THE COURT: Yeah, tkhkey're LCwo
separate Lime periods.

THE WITNESS: Yeah, Zrom July

through March, that -- I'm =sorry. I was looking
for the --

THID CTOURT: I'm just lookirg to
show 1 -- Lf you're showirg tLhal or your bhooks

as part of the income for the compary.

THE WITNESS: I don't -- it should
be either at the bottom or the top i1s what we
were —- 1s where we had 1it. But 1 don't see it
there, sir, s0 I —--

THE COURT: I den't see it
apecifically either.

THE WTTNESS: Yeah, The --

THE COURT: Lo vou assume it's not
n Lhere?

THE WITNESS: Yes, sir.

THE COURT: Would thkat be vyour

assumption?
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25

THIS WLTNESS @ Yes, =ir.
THE COURT: Ckay. The firsi one 1is
for, like I said, the calerdar vear. And I know

the testimony has kbeen that v'all keep books on a

fiscal vear, August 1 to July 37. So the second
one 1s almost two years. lt's 21 monz-hs. And
Z've gol —-

THE WITNESS: From July of 2019,
through March 27, 2021.

THFE COURT: Right, So that's
esgsentially —-

THE WITNESS: That's Lhe -- Lhatl
should be 2019 and '20.

THE COURT: Right.

THE WTTNESS: Not 2021,

THE COURT: Right. 1t should be to

207
THE WITNESS: Because 1t's a vear.
THE COURT: Well, I think this is a
different time pericd., So it's five months of

'1% and it's 12 months of '20 and orly three
months of '21; s0 Lhal's really 20 months,

THE WITNESS: Right, veah.

THE COURT: Ckavy. But I'm assumring

you can compare it because that's whazt T was
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dolng. 1l was comparing it to 2020.

THE WITNESS: I mear, yes. That's
not, because that's got the wrong -- tThat's
printed out the wrorg one because it's more Than
a year,

THE COURT: Yeah, veah. lt's a
_onger Lime period. And Lhen, as I looked a.
those, did thevy seem to be -- they did seem Zo be
consistent in this. Your rumber one exXxpense
every month appears to be payroll?

THIE WITNESS: Yea, sir.

THE COURT: Paying employees?

THE WITNESS: Yes, sir.

THE COURT: And ther right kehind
that is food?

THIE WITNESS: Yea, sir.

THE COURT: And Lher Lhird, 1L
_ooks to be the withholding taxes?

THE WITNESS: Yes, sir.

THFE COURT: And that's with -- is
that what the glst oI these liens have arisen
from is the wilhheclding lLaxes?

THE WITNESS: Yes.

THE COURT: Ckavy. 211 righkt. and

appreciate you putting irn the seccond page of
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the settlement statement from the sale of the
_aundry because it explalns whalb was going on. I
noticed that some of those settlement statements
were pretty high.

When vou were sellirg the business, was
.t done through a business broker or exactly how
was Lhe commission delermired? Is bthat on a
percentage basis, I assume?

THE WITNESS: Well, I kncow that

the -- yeah. T'm sure it was. The taxes and all
thls was pald from the —-- from the at-orney's
office.

THE CCURT: Ckavy. As part of the
closing, right?

THF WTITNFSS: Yes, it was.

THIs COURT: All right. They
tallied them up and paid Lhem offl?

THE WITNESS: Yes.

THE COURT: &nd on this one, vyou
can see that the -- and T think that goes inzo
what Mr. Billips testiZfied to earlier today.
Store number 2 and store number 6 are defined as
Goose Creek and Flowertown 1s what -- that was
the handwritten language or the top of the --

THE WTTNESS: Yes, sir,

0641




168

10

11

12

13

15

le

17

13

19

20

21

227

23

THE COURT: -— sgsecord page of that?

THE WITNESS: Yes, sir.

THE COURT: It looks to be
Mr. Fox's handwriting.

THE WTTNESS: Yes, sir,

THID CTOURT: But just iZ you can —-
s¢ you can Lrack them, vou go —-

THE WITNESS: Yes, sir.

THE COURT: Cne goes to one, and
one goes to the other?

THIE WITNESS: Right, ves.

THE COURT: GCkay. All right., And
I know that vou say the ownership of Flowertown
s different, but we're seeing Flowertown hills
being paid from the Alex's account, are we not?

THIE WITNESS: Yes.

THE COURT: 2And Lher I want Lo make
sure I'm clear on this. There's a mortgage on
the Flowertown property?

THE WTTNESS: Yes.

THE COURT: But it's for thre
benefitt ¢f Lhe Goocse Creek properbty?

THE WITNESS: No. To get the -- to
get the lroan and to get what's selling these

properties and staying aflcat, to get refinanced,
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.'m -- the kank that would -- that refinanced 1t
for me, they wanted me Lo sign ilL, bhe perscnally
responsibile, and they wanted for a time period,
me to use Goose Creek because Goose (Creek had no
Tiens on “t.

THE COURT: Ckay.

THE WITNESS: 2nd T already -- 1
mean, there was -- vyou know, that was a big
mortgage. I mean, I've paid down or it a loz.

THFE COURT: Cn Goose Creek?

THE WLTNESS: Cn some of it because
It's —- 1n realily, il is Flowerlown's mortgage,
not Goose Creek's.

THE COURT: Ckavy.

THE WITNFESS: T pay it, and it's
pa_d out of ¥lowertown but Goose Creek is
suppcosed Lo be —-- because he wanited tLhal as
collateral in order to make the -- to do the
refinancing.

THE COURT: 211 right, So you
cross-collateralized the --

THE WITNESS: Yes.

THE CCURT: You've got two
properties for one loan is what vou'wve got?

THE WTTNESS: Yes,
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THIs COURT: Ckavy. All right. The
morlgage s —-—

THE WITNESS: Which is --

THE COURT: The mortgage is
applicable to both, but it really is for the
benefit of l'lowertown; 1s that right?

THE WITNESS: Yes.

THE COURT: Ckay.

THE WITNESS: Znd I'm to the voint
with that now that T'm 29 and nine-tenths sure,
because it's been a Zew years now ard 1 based 1t
oul of Flowertown, 1L's been pasically cul in
half. But it's -- I think we will take -- we'll
have no problem witk it just peing at FlowerTown
in my name,

THE COURT: Ckay. Are you in the
process of refinancing Lhat? TIs Lhat whal vou're
doing?

THE WITHNESS: I'm going to, ves.
T'm going to. T haven't talked tc him vyet.
lle's -- yvou know, ['ve got calls from him, vyou
know, from Lhe bank. And so, like I say, I'm
comfortable with Flowertown because I've cut 1=
‘n half and haven't miszed a vayment.

THFE COURT: Ckay. A11 right, Ts
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the Goose Creek -- can | presume that, =since
Lthere's no debkl on Goose Creek, Lhat 1L's cne of
your more profitable stores?

THE WITNESS: Goose (Creek, the —-

yeah, Tt has been. And Goose Creek iz —--
I'lowertown is having -- they've got PPP loans,
Loo.

THE COURT: Right.

THE WITNESS: 50 I'm having the
same ftroubkle with employees and food and thaxz
now.

THE COURT: We're all havirg Lhose,
no matter what business you're in.

THE WITNESS: Yeah. But, ves,
Goose Creek was -- is a bigger store.,

THE COURT: Ckay. And therefore,
L generales a litile more profil?

THE WITNESS: Yes. And the
_ocation of Goose (reek.

THE COURT: Ckay. St. James
MAvenue?

THE WITNESS: Yes.

THE CCURT: And ther the Flowertown
atore, 1s that the most recently acguired of the

stores?
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THE WLTNEKESES: No, because
Summerville -- Flowertown has beer Lhere on 78
since, I think, '98.

THE COURT: Ckavy. 211 righkt. and
s it your plan te keep both of those stores
running for now?

THE WITNESS: Yes, sir, my hope is,
Ves.

THE COURT: Ckavy. Do yvou know
whether or not vyou htave to pay vack those PPP
_ocans or what the status of those is?

THE WITNESS: I don't know at all
aboat the second one. The first one, what
they -- at this poirt, it may -- it looka like
t's going to be forgiven, Tn their apvplicaczion
and all, t's -- they have a time period there
20, you know.

THE CCURT: If yvou stay afloat long
enoudgh, they will waive it, right?

THFE WTITNESS: T thirk, veab,. T
mean, because ncocthirg -- vou know, there's
nclhing wrong Lhat they're golng Lo —-- you know,
because they Just have -- the numbers are waat
they were. You know, but the zecond one, I don't

have any “dez --
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THIs COURT: Ckavy. All right.

THE WITNESS: -— for tLthe other
store.

THE COURT: If vou were to =sell the
Goose Creek store teoday, what would vyvou ask for
“t

THE WITNESS: I den't know, sir, I
honestly don't.

THE COURT: How would you come to a

price? What would you do to come te a price?

THE WLTNEKESES: The orly —-- to me,
Lthe properbty is what 1L 15, and I see -- I don'lL
think property values are going to -- rigat now,

Z don't see the property values bheirng a problem
for people because they seem to be going up.
You know, 1 don't krow. But as far as

the resltaurant, I hcnestly don’b know on tLhat

because I don't have an -- I really don’'t even
have a feel for what -- how this thing is going
to --

THE COURT: I understand tkat, oDut

L looks like in the past what you've done is
vou've gotten an appraisal of the property,
right?

THF WTTNESS: Yes, sir, T did.
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THE COURT: You got an appraisal.

THE WITNESS: Yes.

THE CCURT: You got an appraisal of
the land at least?

THFE WTITNESS: Yes.

THI CCURT: And ther 1t i1s an
ongoing concern s¢ ib's gob walue Lhere, doces 1L
not?

THE WITNESS: Tes.

THFE COURT: Ckavy. End would the
same go for the Plowertown store?

THE WITNESS: Yes, sir.

THE COURT: Is there one that
vou're more likely cor lessz likely to sell than
the cther?

THIE WLITNESS: L hawve shared parkirg
n Summerville, The parkirg 1is in —-—- 18 1in
between the two locations -- vou know, the two —--

the 5227 and the restaurant. And from what I

understand, they -- or T got a letter. They may
be goling to be doing some -- they are supposed to
be doing something on 78 coming down. I don't

know how that's going to affect being in
Summerville.

THF CCURT: Tike, put a median 1in
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S0 You can't turn acress all Zour lanes?

THE WITNESS: They did that in
Goose Creek.

THE COURT: Yeah.

THFE WITNESS: They'wve done that in
Goose Creek. But from what | understand in
Summerville, they're widening 78 all ‘he way down
to Berlin G. Mvers. So I don't krnow -- and I
haven't officially got scomething froem the state
on 1t.

But 1 did from an attorney friend with

an overhead shot of it, tLelling me. You know, il
was solicitation for theilr services because They
say that that's coming. I don't knocw how that's
going to affect me in Summerville,

THE COURT: Would that take some
parking away 1L they do tLhat, or would it be -—-

THE WITNESS: I'm close to the

highway.

THE COURT: Yeah,

THE WLTNESS: L'm close to the
highway, and the ¢ne side -- the restauranl is on

_ike two-thirds of the building ard a third is a
rental.

You know, T don't krow what that's going

0649




176

10

11

12

13

15

le

17

13

19

20

21

227

23

to do. So I -- really, it's “ust kind of up in
the air, and that, I just -- like a month ageo, I
Just got that in the mail. And T do know they
are working on 78.

THF COURT: A1l right, Thank vyou,
ma'am. That's all 1 have.

MR. SAUTTER: cudge?

THE COURT: Mr. Sautter?

MR. SAUTTER: A matter has comre up,
and T will ke brief on it. And T'm -“ust gcocing to
ask her to identify a document.

MR. RANNIK: May I see Lhe
document?

MER. SAUTTER: This is part of the
FPP application.

EECROSS5-LEXAMINATLON
BEY MR. SAUTTER:

Q. And so we'wve been talking about 2PP
funds and things o¢f that nature. ks part cf
applying for a FPP loan, vcu have tc get tocgether
documents and kind of know what vou're doling as
far as Lhe business, correci?

AL Yes, sir, veah.

0. Yes, ma'am. ind which store s this one

for?
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i ~'s Goose Creek.

Q. Goose Creex. And whal dia you show as
the -- I'm sorry, I can't see. What did vou show
as the net sales for 2C019% on that PPP application
for Goose Creek?

MR. BANNIK: Objection. I don't
Lhere's —— I'm sorry. G0 ahead.

BY MR. SAUTTER:

Q. What do you show as the gross sales on
that?
M. January througna December, 1t s -- 1t

says $1 m>2llion 742,

Q. All rigat. And vou were present when
Tony teztified that, based upon his knowledge and
experience, that the Goose Creek sales would pe
51,425,700; isn't that true?

N I mean, 1if you 3say So.

Q. Yeah., Well, I'll show vou what he
testified to. It's nurber 2, Goose (Creek. What
amount did he put down?

. Okav. Yes, s5ir.

Q. What amoun. did he pul down?

A 51,425,700,

Q. S0 you weuld agree with me that the

amount that the company disclosed in giving a PPP
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application 1= even more than was estimated by
Tony Billips on Lhal exhibil marked for
Sdentification 1n number 2, Goose Creek; 1isn't

that true?

R, Thig ig January through December,

Q. Which numpber i1s highez?

4. The account.ing., That's what I'm Lry- ng
te tell vyou. The months may make a difference on
‘t. I don't know, looking at this, whether tThis
is January through December. Cur accounting is
July 31st.

Q. Ckay. 3ul wnich number is higher? The

number that vou reported for vour PPP application
or the number that Tony Billivs testified to as
to the gross sales for Goose Creek for a year
period?

4. What ne said, Lhis was enalng in --
January through December for the yvear '19%, fiscal
vear. It says $1,742,353.

Q. And Tony testified to $1,400,000
something, correct?

Z. In gross, 1n sales.

Q. 50 the company reported PPP -- to the
PPFP application, the compary recorted more gross

zales than Tony testified to, correct?
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M They asked for -- they tell voua what
Lthey want, whal Lime perlod they wart. BulL Lhe
numbers, ves, that he has wversus this, ves, this

s more for this time pericd.

Q. The numbers that you use for PPF were
more than what Tony testified to; isn't taat
Lrue, as Lo Goose Creek?

A, Yes.

ME. SAUTTER: Your Eonor, I would
move that PPP application part of it into
evidence as the next exhibit on behalf of the
plaintiff,

THE CCURT: I think we're up to 19.

MR. RANNIK: No okjection.

(PT.LF. EXH. 19, was marked for
dentification and moved irto eviderce.)

ME. SAUTTER: 2nd Lral's 1t for
this witness.

MR. RANNIK: Just two guestions,
Judge.,

THIs COURT: Sure.

EEDIRECT EXAMINATION
BY MR. RANNIEK:

0. Carol, Tony testified that the gross

receipts for Alex's Restauvrants for a year across
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all locations would be $12 and a half million.
Did Alex's ever generate 512 and a halfl million

n revenues in a single year?

b Not that I recall at a’_l.
Q. Anything cloge?
M. No.

MR. RANNIK: Okay. Thank you very
much.

THE COURT: I don't have arvthing
further, Thank you, Ms, Rillips,

Let's take 320 minutes and come right
back at 2 o'clock. Zeb's Jusbt bLake a little
break. Does that work”?

ME. RANNIK: Okay. That scunds
great,

(A recess transpired.)

MR. RANNIK: Judge, defendants
would call Michael Fox.

THE COURT: all righkt. Mr. Fox,
come on back. Mr, Fox, you'wve also ovreviously
been sworn; so we'll keep it “ust like that. How
about. thal?

THE WITNESS: Thank vou, sir.

THE COURT: Yes, sir.

MR. RANNTEK: Thank vou, Judge.
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DIRSCT LXAMINATION
BY MR. RANNIK:
Q. Mr. Fox, how old are vyou?
i I am 74 vears old. Z will be 75 in

March, coming up.

0. And wnhnere are vyou from?
A Eavenel, Sculh Carolina,
Q. And I believe vou testified vesterday,

yvou've been an accountant for 51 years?

A 51 vyears, vyes, sir,

0. And that yvou'wve done work for Alex's
Reslauranls Lhal entire Lime?

A, Probably a few months before. I was
doing work for him before I got married, and I've
been married for 51 vyears.

2. Ckav. licw long have you -- do you do

work Lor Carolyn Billips?

AL Yes, siz.

Q. and for how long?

A, T- was right after Carolyn married Alex,
or 1t was —-- 1 got Carolyn from Alex at tnae same
Lime . I've never really —— I can'lL remembe-

doing work for Alex and Carolyn using another
accountant. It"s bheen over -- well over 40

years, 1 know,
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Q. Okav. Now, 1t has been testified toc or
argded Lhat there L1s commirgling of assels and
funds of Alex's and Flowertown. Wourld vou
describe for the Court if that's corsistent with

your experience?

P Well, 1t may have occurreaq. It's not —-
t's nol something Lhat cornsistently happens. IL
only occurred during times of -- for sales, ztThe
properties having —-- regquired to be =so0ld to

Tiguidate tax liens and tax levies,

Q. Wwhat overlap, 1f any, s there between
Llex's books and Ms., Billips' books?

A, Absolutely none that I'm zware of. Both
of them are independent sets of books. I could
do work for either one of them and rot the other
one and never know the difference. 1l mean,
Lhere's no exbtenualling clrcumslances belween Lhe
two. Theyv're extremely independernt of one

another.

Q. Now, Mr, Fox, have you prepared tax
returns for Alex's, 1lnc., over your career?

A, Yes, si-, I've prepared for Lhe entire
time that I did accounting work for. I did =<he

accounting work as well as the tax rezurns.

Q. And you testified about this a little
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bit yesterday, but 1'd like to make sure the
record is <lear. How do you go aboul preparing
these returns”

A T used the P&lLs that they generate to
start cut with, and T always -- not sometimes, T
always reguest the bank statements that
facilitate Lhe 12 monlhs.

And I compare the two, and I take -- 1if
Z find that there's a difference, I take the
higher amount, if it's not justified., BAnd that's
where 1 get the gross income Zor Alex's
Eestauranls.

There's nothing left to the imagiration
:f the bank =statemerts are correct and they tTie
‘nto the -- T think they refer to the cost
sheets, cost control sheets or income statements,
Lthat Lype.

Q. Ckay. I would lixe to show voua this.
Now, Mr. Fox, I've handed you a stack of
documents, No you recognize what these documents
are?

A Yes, si-, They are corporatlon relurns
for Alex's Restaurant, Incorporated.

. And tneze are the forms —-- the returns

that vou prepared ard ©1iled?
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P Yes.

ME. RANNIEK: Judge, I would move
that these be admitted as defendant's whatever
we're up to now.

COURT REPORTRR: 7.

THE COURT: Lefendart’'s 7.

Mr. Ellis?

MR. ELLIS: No objection, Your
Honor.

THF CCOURT: Without ob-ection.
Very good.

(DFT. EXH. 2 through &, were
admitted Znto evidence.)

(DFT. EXH. 7 was marked for
‘dentification and admitted into evidence.}

EBY ME. RANNILK:

Q. Let's look al Lhese returns, Mr., Fox.
S0 I've tried to put these in order. Tell us
about Z2010. What were the net reverues for

Alex's in 20107 Sorry, let me clarify that.
Wwhat were the gross revenues, the gross income?

4. The gross revenues fos 2010 are -- this
ncluded sales of property. Are vou =Talking
about including =ales of property as well?

Q. Yes, sir,
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. —'s $2,320,000 and that's Zncluding

935,000 worlth of capital gains ard Lhe sale of

property.
0. 411 rignant, sir.
THFE COURT: Tet me make sure T'm cn
the =same page with yv'all. Where are vou?
MR. RANNIK: Sorry, Judge. IL's

Bates labeled Fox 0384, which is the fourth page
‘n which —-- the first page of the federal tax
return for 2010, Ard that one did get a litzle
out of order.

THE COURT: I don't think -- hold
on. I'm starting -- mine starts with 2011.

ME. RANNIK: Okay. Sorrvy, Judge.

theught there was an extra --

THE COURT: There's an extra one 1in
here from South Carclina?

MR. RANNIK: Yes, Judge.

THE COURT: all righkt. Your
federal is in here. T'm scrry.
BY ME. RANNLE:

Q. And so, Mr., Fox, Jusl Lo recap, you

said, including the sales of the proverties, the
revenues were 52.3 million?

A, Yes, sir,
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0. Ckav. Let's continue on, and let's look
at. 2011, Would you do Lhe zame thing?

A, The gross income was 5345,763.

. ind how arpout the taxakle income for

that vear?

. The taxable income was minus 5162, 000.

Q. 211 rigat. Thank you, sir. How aboul
20127

AL 2012, the gross income was 5732,000, not

‘ncluding a $14,000 loss over the sale of some
properties.

Q. And 1f you look at line 11 there, what
do vou show as the total income?

A $518,000.

Q. Okavy. And thnen the taxable income for
that vear?

A A negative 5163,000.

Q. Thank vou, sir. 2013, what 1s the gross

receipts or =sales?

A, The gross receipts was 51,246,000,

Q. And the toctal income?

L. Thal i3 the -- well, Lhalt's the groszs
—ncome. Are vou talking about the rnet profiz?

0. I'm talking about line 11 where it savs

total 1ncome.,
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. Line 11 was $86€9,000.

Q. And Lhe bLaxable income [for thalt year?

A 542,889,

. To 2014, wvlea=zse, sir. What was the —-—
Tet's just go to total income for 2014,

. The gross income was $1,268,000.

o, and Lnhe toLtal inceome in line 117

L. $851,000.

0. ind the taxable income?
A, Tt was a loss of 55,577,
Q. llow about 20157 What were tThe gross

recelipts?

A, All rignt. I den't think I have 2015
before me.

Q. Then it might be in --

P Well, see, 1've got -- 1've got the tax

yvear ending in 201%, bul that's just whabt I gave

you previously. I was looking at many of them.
0. Okay. Is it stucx pos=aibly?
A Ckay,
THIs COURT: I did find it, wveah.

THE WITNESS: Yes, ckay. For 2015,
'm sorry, I'm up-to-date with vou now. For
2015, the gross receipts was $1,516,000.

BY MR, RANNTK:
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Q. And tne toTal inceoeme in line 1172

4. 51,025,000,

Q. And the taxable income?

N $79,000.

Q. 211 right, sir, 20167

. The gross income was $1,565,000.
Q. TolLtal income?

A 51,050,000,

0. ind taxakhle income?

A, $3,863.

Q. All right. Thank you, sir. 20177

B, The gross recelipls was 51,705,000, and
the total income was 51,122,000, and the taxable
‘nocome was 557,000.

0, And then in 20187

. 2018, the gross income was —-- well, Lt
was 5485,000 in cash and checks; and in credit
cards, 1t was $51,240,000.

0. ind just to explain for the Court there,
where you looking toc get those two rumbpers?

WhZich two lines?

A, The gross lncome by cash and checks was
“tem number 1. Item number 10, 1t's broken ouz
‘n the 10%8%-Ks vyou get from the -- from tane bank

at the end of the year, and that reports all of
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the credit card actions.

And the IRS wanls Lhal broken oul in
many cases. Some businesses, vyou don't get
feedhack from the IRS on it; other husiness, vou
do., Sc we tried to break them out whenever we

can get thisg 103%-Ks.

Q. 211 rigat. And Lhen Lhe Leotlal income Ln
Zine 117

N $1,163,000.

Q. And the taxab’e income?

. wWas S17,000.

Q. A11 rignt. 20197

A, The gross income from cash and checks
was 5373,000, and from 108%-Ks, 1t was -- from

the credit cards was 51,300,000,
Q. And tnen the total income?
A, And Lae gross -- and Lhe Lotal ifacome

was $1,144,000.

0. ind the taxable income?
A, Taxable income was $13,000,
0. Mr. l'ox, as you sit here today, do you

stand by Lhe accuracy of Lhese returns?
A, S5ir?
Q. Do you stand by the accuracy of these

returns, as vyvou sit here tocday?
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P Of the profit and loss statements,
wilhout guestion, absolutely.

Q. And so the taxable 1ncome numbers, that
would be part of what you're savinrg vou stand by
absolutely?

. Absolutely, vyes, sir, without guestion

In my mind on ilL.

Q. Now, does Alex's pay Ms. Billips'
salarvy?
R, Ms, RBillips does get paid a salary out

of Alex's Restaurant.
2. Would you describe for the Courl whelher
yvou think it is a market salary”?

MR. ELLIS: Ohjecticon. I don't
know the basis of krnowledge has beern established
for him to know what a market salary 1s for
somekbody ‘n Mz, Billips' pesition.

MR. RANNIK: Can I lead into that?

THE COURT: Sure.

BY MR, RANNTK;:

0. Mr. l'ex, you'we been an accountant for
51 years?

AL Yes, siz, 1 nave.

Q. ind vou've had cver 750 different

clients?
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M. I certainly nave.

2. Have wvou had any other clients in Lhe
restaurant industry?

A I certainly nave, many.

Q. Are you familiar with, generally
apeaking, salaries that are earned in the
reslauranl induslry in Lhe Charleslon area?

A, I certainly am.

0. What 1s vour opinion of the market of
Ms. Billips' salary relatively to the market
salary?

MR. ELLIS: Obkjecticn, Your Honor.
Z 8till don't think the basis of knowledge nas
been established for what a market restaurant
cwner's salary is based upcn having filed tax
returns in -- for ary number of vears.

THE COURT: Owverruled, Go ahead.

BY MR. RANNIK:

0. Tou may answer, sir.

A, T oroceed?

0. Please.

N You would have Lo pay Lo ——- Lo hire

somecne in Ms. Carcolyn Billips'® place, Counselor,
vou would have to pay him in excess of —-

MR. ETTLTS: OCbkjection.
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THIE WITNESS: $100,000 a vear.

MR. ELLIS: Obkjecticn. Your Honor,
now, he is coffering testimony as to what 1t Taxes
to hire somebody rather than -“ust provide an
average. T don't think he's a vocational expert.

THE COURT: I'm goirg to -- come

kack and have him resiale 1l pased ¢n Lhe

original guestion.

MR. RANNIK: Certainrly.

BY MR, RANNTK:

Q. Do yvou believe Carolyn 31llips earns a

markel salary from Alex's?

AL Absolutely not. Mo, sir, she did not.
MR. ELLIS: Your Horor, I'd Jju=t
renew my main objection to that.

THID CTOURT: Objection noted.

BEY MR. RANNIK:

Q. And --

4. I+ was supstandard.

Q. Why do vyvou gay that?

i 51ir?

Q. Why do you say Lhat?

A, There was -- there was some period of
fime that -- I rememher one time she only -- =she

didn't even earn 36,000 for the vyear, and she
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worked, 1 know, between 70 and 80 hours a week to
keep Lhese reslaurants golirg.

Q. Now, of all vour clients, Mr. Fox, how
does Alex's rank in terms of bpeing a profitable
business?

M. The corpocration teoday s not a
profilable business,

Q. And can vou e_aborate on that?

A I certainly can. "he _ast two vyears to
date, if "t hadn't hrave been “or the 35440,000 in
PP loans, you and 1 wouldr't have a Jjob tcoday.
The corporalion would be closed.

Q. Mr. Fox, pased cn vour know_edge of
Alex'sz finances and operations and vyour
experience as an accountant, how much would vou
pay for this business?

MR. ELLIS: Obkjecticn. I don'L

think he's gualified to place a value on a
buginess. He's —-- ke testified vesterday he is a
Ticensed tax preparer, and T don't think thaz in
any way qualifies him to value pusiresses.

And his teslimony yeslerday was Lhat he
prepares tax returns based upon profits and
_oases provided to him and to avoid audits by The

TRS. So T don't think that gqualifies him to
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valuae a business.

MR. RANNIK: Judge, my response
would be that, Mr. Billips has offered his
opinion ¢f the value of this pusiress, and ne has
no experience valuing businesses, whatsocever,

think we're entitled to offer

experience based on Lhe hislory with this
business of 51 years, knowledge of the finances
and the cocperations.

He's been through thick and thin with
them, the sale cof properties. 1l think he is in a
very advantageous L¢ advise Lhe Court on whai. he
believes the walue o©of busiress for -- and that 1is
a weight of the evidence guestion.

THFE COURT: T don't think he's
gualified for that, at least not based upon —he
record Lhabt you've made. Mr, Billips 1s a par:.
owner, and I think the rule 1is vretty
straightforward that an cwrer of proverty can

Fay

give their opinion ¢f walue, The Ccurt puts
whatever welght it does on it.

BulL he has been offered not as a
valuation expert, as the plaintiff's did, buzx

‘nstead as an accourtant who has dore the work.

He's familiar with the business ard how 1t's done
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at the operations. But what he would sell iz

for, Lhat's really Ms. Billips' gquesbtion. And I

asked her that guestion, as a matter of fact.
MER. RANNIEK: You did indeed, sir.

211 right. Thank ycu, sir,

BY ME. RANNLE:

Q. Mr. Fox, did you have awareness or any
cnvolvement or discussions about the sale of
Alex's properties over the vyvears?

A No, sir.

2. Did Carcl ever come to ycu and tell you
she was needing Lo sell preoperties?

A, Cnly at the point that she was wvirtually
reguired to do it.

Q. What difficulty, if any, 4did she
enicounter in finding buyers on her proverties?

Mr., Ellis: Objecticn, hearsay.
Farlier he testified he had no involvement in =he
selling of the restaurants.

MR, RANNTK: And he just clarified
that he had discussions with her when 1t came --

MR. ELLIS: Which 1s hearsavy.

THE CCURT: I'm going to overrule
. S5he's here; he's here. I'm going to allow

Tt.
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BY ME. RANNLE:

Q. So, Mr., Fox, Lhe gquesilion was, what
difficulties, if any, did Alex's have in finding
buvers for the properties?

A Repeat thaz guestion again,

Q. What difficulties, 1f any, did Alex's
have in {inding buyers for Lhelir properiies?

A, She had -- she had big problems in doing
t because I communicated with the IRS agents and
state agents at the -- a number of times, and
they told me that they virtually didn't have any
choice bul Lo close Lhe business and sell --

MR. ELLIS: Cbhjection, hearsay.
THE WITWNESS: —-- the property if he

couldn't get paid,. And Ms, Carolyn was Jlocking

for —-
MR =LLIS: Objeclior, hearsay.
THE CCURT: That objection is
sustained. I understand it.

BY MR, RANNTK;:

Q. Aind =0, Mr. Fox, 1s it fair to say, 1t
ls your understandirg, it was difficull Lo [ind
buvers at times?

A Most difficult, most difficult.

Q. Why was it difficult?
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P Well, number one, =2he couldn't s=11 the

businesses (inaudible) -—-

MR. ELLIS: Ckhijection.

THE WITNESS: —-— because they
weren't profitable.

MR. BELLIS: Objection, Your Honor.
Again, he said he had no -- he was ro. invclwved
:n the sale of these businesses i1is what he
teatified to three minuteszs ago. And, again,
everything he would know would be based upcn what
Ms. Billips told him, whick again is hearsay.

THE COURT: Overruled,

BY MR. RANNIK:

0. Please conzTinue.

R, And repeat the guesgtion,

2. The guestion was why?

i Oh, wahy can'l she se’ll Lhem? TIL was

because of the same reascon she couldn't sell the
restaurants today. They have no —-- they ccoculdn't
produce a profit, T couldr't give the
perspective buyers a profit and loss statement
showing thal they were a proflitable pusiness Lo
buy.

And from ny experierce over the years —-

and T have a lot == when T have a c¢client thacz
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comes to me and wants to sell their pusiness, 1if
Lhey can'lL produce proflit and loss statemenls
that are healthy, I'm going to tell vou, the only
thing they get to =ell is the assets of tne
bugziness or the assets of the corporation.

They don't -- there's no goodwill orn
thal closing slalemenl or covering ro. Lo compete
_n many instances. And that's why she
couldn't —-- that's why these nusiress have no
value when they scld them because it wasn't
nocthing there but the bare walls.

Mr. Ellis: Objecticn. Again, Your

Honor, he!

s getting into valuatior, which he's
not gualified to do.

THF COURT: Sustained. Go ahead,.
BY ME. RANNLE:

Q. Mr. Fox, do vou bhelieve BAlex's would
ex.st today 1t not for Carclyn Billios?

MR. ELLIS: Ohjecticon.

A No, sir.

MR. RANNIK: Judge, this is the
accountanl for the [irm. EFe's geen with Lhem for
51 vears.

He has intimate knowledge of their

finances and operations. FEe's peen through the
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difficulties with trhem, and 1 thirk he 1is in a
qood posilion Lo say, 1n his opiniorn, for

whatever that 1s worth to the Court.

THE COURT: I'll allow that one.
Overruled,.
BY ME. RANNLE:
Q. Mr. Fox, do you bellieve thalt Alex's

would still exist today i1if not for the efforts of
Carolyn Billips?

A T don't know of anybody -- 7 deon't know
of anvbody that wcould push as hard as Ms. Carolyn
Billips has Lo keep these businesses open and
running today.

Z mean, she works —-- I work a lot of
hours a week, T mean, T work a lot of hours a
week, and she =ven tells me when 1 get to work
and whenever I go hceme, 1f I wani Lo know wnat
time I go home because she goes past my offices
coming and going in the morning to work.

And she -- she works on Saturdavys, and
she works on Sundays whenever she has to. And
she does everylhing Zrom emply Lhe bLrash Lo maxe
the schedules up for the workers. And on the
holidavys and those type, Christmas dinners and

Thanksgiving dinners, she works harder than

0673




200

10

11

12

13

15

le

17

13

19

20

21

227

23

anybody 1n her establishmerts to facilitate her
customers, you know.

And on top of that, she even ZIZeeds the
hungry people in the commurity durirg thosze
special days that -- that don't have food to eat
themselves, and she's takirg money cu- of her own
pockel Lo feed Lhem.

MR. RANNIK: Thank vyou, Mr. Fox.
Nothing further, Judge.

THF. WTITNESS: T've seen that hacpen
more times than one, two, ©or three.

ME. RANNIEK: Thank you, sir.

THE CCURT: All right. Mr. El1lis?

MR. ELLIS: May it please the
Court,

CROSS5-BEXAMINATLON
EY MR. ELLIGS:

Q. S0, Mr. Fox, vyvou said that there has
been commingling ¢f the assets of Alex's and
Flowertown, correct?

i 51ir?

MR. RANNIK: Objeclion, misstales
his testimony.
BEY MR. ELLIS:

Q. Mr. Fox, earlier you testifled that
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there's been limited instarces of commingling of
Alex's Resbtaurantis and Flowerlown; 13 Lhatl
correct?

A I said thaz, ves, =sir.

Q. And in your preparation of fax returns
for Alex's Restaurarnts, lncorporated, the only
sources you used Lo geb your numrbers of prolils
and losses as provided by the client and the bank
statements, and that's for the c¢liert; 18 taat
correct?

i That's cocrrect.

0. Okay. You don'hb taxe anylhing else _n
consideration when preparing vour tax returns?

A I don't know wnat else there s to put
on the table,

0. 50 otner than the representatlons made
by your c¢lient Lo you, Locgelher with what you c¢an
see was actuzally deposited in the bank, that
vou —— vou don't have any cther krowledge of any
other information for the finances of Alex's
Eestaurant, Inc.; 1s that correct?

A, I don'tlL.

Q. S0 vyvou get the profits and _osses from
the c¢lient, correct?

A T do.
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0. And do yvou —--—

A, And I have generated Lhem before myself
when we kept the books.

Q. When did vou keep the bkocks?

R, T don't know. We keep them for a number
of years.

Q. Before 2000 or alter 20007

A, I~ was probably before -- hefore
Ms. Roxanne came ¢n the scene.

Q. And she was there forever, you said
yesterday, right?

4. Pardon?

Q. She was there forever, right? That's
what vou =zaid vesterdavy.

R, No ., T didn't say she was there forever.
She left five years ago.

Q. Bul sne was lhere for a very long Lime,
correct?

i I don't know how -—- wnhat period of time
that she was there, but T didn’t say “hat she was
there forever.

0. Okay. So when did you stop doing Lhe
books for Alex's, Inc.?

i I think whenever they got an Zn-house

bookkeeper,
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2. Do yvou nave any lidea when that was?
A, I don't really recal’ tLhal.
Q. S0 Mr. Rannik went through the tax

returns that vou prepared for the years 2012
through 2019 -- ne, excuse me, 2010 through 2019,
Were vyou doing the bocks for Alex's, lnc.?

L. No, nolt in-house, no. We were justl
dolng the tax returns at the end of the vyear.
They had n-house bkookkeepers at that time.

Q. Ckay, And so for the time gpan of the
tax returns that Mr. Rannik went over wita you,
Lthe only nformaliorn you would have to do your
tax returns would be the profit ard losses as
prepared by the client and given to vou and the

bank statements? Ts that your testimony?

£ Ch-hun.
Q. Is Lthat your Lesiimony?
A, And we nad -- well, vou know the sheets

that Tonvy said that was pasted all over tnae

place, the cost control sheets,

Q. Yes, sir.

4. We used Lhose [rom time Lo Lime as well.

Q. Ckay. S¢ yvou said that --

A 20 I really nad three sources that I
went to.
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2. Ckav. 5S¢ vou always used profits and
_osses, correcl, 1in preparling lLax returns?

A, I always use profit. I hzve considered
those every time I did a tax return, ves, sir.

They were considered.

2. And you always used the bank statements?

4. They were considered s multanecusly and
_ntegrated.

Q. ind sometimes vou would use the cast

control reports?

L I would use otner —- [ wculd use the
cost contrel for testing.

Q. How often would you view the cost
control reports?

A, Whenever T deem necessary.

2. And any l1dea waen you —-- when woald you

deem 1t necessary?

A, Probably a month out of the vyear, every
Vear .
0. Ckay, Sc, again, the cost control

reports are generated by tkhe client?

A, I used every means possible Lo reporl
the correct income and portray it orr —he tax
retuarn.

Q. And yesterday vou tegtified agz to not
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putting certain thirgs -- certainly liabilities

In Ltax relurns because Lhe IRS doesn'. really

care above those. Do you recall testifving =zo
that?

A, Ask me that question again now,

Q. Do yvou recall yvesterday testifving about

you don't always pub Lhings In bLax re.urns
because the IRS deoesn’t care about certain things
_ike that?

A, That's true. T do recall that.

Q. Okav. And so 1n preparing your tax
relurns, are you primarily focused on whal 1s Lhe
_ncome, what's taxable income, 1n order to avold
an audit from the IRS?

A, T am mestly concerned about the profit
and loss statement, the gross income, absoluzely.
No queslion aboul Lhatl.

Q. Ckay. And again, vou get the gross
‘ncome from the documents produced by the client
and what you see iz actually decvosited in the

bank account, correct?

N And I test iL against bLhe income sheels,
too.

Q. That are alao produced by the client?

2, (No audible response.)
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0. Is that a yes?

A, Yeah. They are produced by the client
or the shift manacger, whoever -- whoever writes
them up.

Q. Tn=-house for —-- that's vyour concern s,

the documents produced in-kouse by your client
and whal you actually see deposited?

A, I don't know wao thevy're produced by.
Whether it'a the shift manager or ir-house

employees, T'm not sure,

2. Ckav. 5o documents given to you by the
clienl?

A, Right.

Q. Okay.

A Right,

Q. llow do you know what Ms. Bi_lips' salary

was al varlous bLimes?

A, Ask me that gquestion again.

Q. Mr. Rannik guestioned vou about what
Ms., Billips' salary has been since you've been

dolng the accounting, the tax returrs.

A, He didn't gqueslicon me of what had it
been.

0. Okay. Excuse me. I will ask it ancther
wWay. How do you have knowledge of what
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Ms. Billips pays herself from Alex's Restaurants,

_ncorporaled?

A, That's a good guestion, Counselor. I
prepared the W-2? for her every vyear. Not some
years, every year, T record her payroll every
week. Not some weeks, and —-- well, every tLwo
weeks., Nob some every Lwo weeks. 26 Limes a
vear.

Q. Okay.

A, T do the mayroll tax on her checks that

she draws.

Q. And how do you kaow Lae numker for her
salary? What information tells vou the number
for the salary she's paid for?

A The check register, the payvroll
register.

0. Okay. So the documents you gel from
Ms. Billips tells vou how much Ms. Billips paid
herself?

A, No . She tells us the numbher -- she
tells us the wages she makes Zor the week, and we

wr'le the payroll check for 1L,

Q. Is Ms. 31llips an hourly employee?
A Yes, she's a salarvy.
Q. Okay.
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i S50 we know tnat all -- we know that
every Lwo weeks.,

Q. Ckay. S¢ the amount of money
Ms. Billips has taken out of Rlex's Restaurant --
the ¢cnly way you have knowleaedge of the amount of
money Ms. Billips® has taken out of Alex's

Restauranl 15 based upon what Ms. Billips bLells

you®?

A No . It's based on the checks that are
cashed,

0. Who wrote —he checks?

N We write Lhe chec=xs.

Q. Who is we?

i I write them.

Q. You write t—he checks?

M My computer does.

Q. Who Lells vyou now muca Lo pub on the

checks for Ms. Billips”?

i Zpril turns in pavro_l every two weeks
toe us for evervybody, for all emcloyees,

0. S0 the amcount of money -- so the amcunt
of meney Lhat Ms., Billips —-- your krowledge of
the amount of money that Ms. Billips =takes out of
Alex's Restaurant, Incorporated, in compensation

for herself comes from Ms., Eillips, correct?
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M. Ms. Billigs never te_ls me how muach
money she makes.

Q. Ckay. Is it an Alex's Zestaurant,
_ncorpoerated, employee that says, Mr. Fox, this
s how much Ms, RBRillips is getting paid?

M. s well as the other &0 emp_oyees who

work Lhere,

Q. Ckay.
A I get that snheet every two weeks.
Q. S0 the only knowledge that you have of

how much money Ms. Billips takes out of Alex's
Festauranl, Incorporaled, for her own
compensation 1s based upon what Alex's
Eestaurant, Incorporated, tells you?

A, Her salary is based on the checks that
clear the bank. She gets paid oy check.

2. So you loox at checxs from Alex's
Restaurant, Incorporated, issued to Ms. Billios,
and that's vour only knowledge for how much money

she takes out --

M We get computer printcouts of her check
program and her payroll every ——- every year when
we go to do the tax return. We get a ovrintout,

and we can tell ycu every check that she wrote to

anybcdy that -- that got a check for —hat given
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vear.

Q.

And so Lhe on_ly know_edge you have of

the amount of money Ms. Billios takes out of the

corperation to pay herself is from pavroll; is

that corregt?

LY

as a W-=2

A

Q.

From payroll.

Is Lhat correct?

That's correct.

Okay. All rigat. Is Ms. Billips paid
employee?

51ir?

Is she paid as a W-2 employee?
Absolutely. Every time.

Does she get a K-1 return as well?
A K=17

As an owner of the company.

An owner of whal company?

Alex's Restaurant, Incorporated?
No, sir.

Okavy. She does not get whatever the tax

filing is for owner of the comrpany?

A

K-17%

A

She just -- you asked me, did she gel a

She does not get a K-1 from Alex's,
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_ncorpocrated.
Q. Ckay.
as well?
PR Lett me
know why == the
ecause regular

Only subchapler

Lo you do payroll [or Flowertown
make a ccmment on that. Co you
reason she doesn't get a K-1 is
US corporations don't issue K-1s.

S corporalions issue a K-1. The

120 is not a flow-through.

Q. Okay.
LI1C, as well?

P We do.

Q. 211 rigat.

Do you do pavro_l for Flowertown,

Does Mz, 3:1llips draw a

salary from Zlowertown as well?

A No, sir.

Q. Ckay. She doesn't pay herself at all --

. No, =sir.

Q. -- from Floweriown, LLCZ, Lo your
knowledge?

i That 1s very true.

Q. Okay.

M. Proprietorships don't pay thelr owners
W—2 money.

Q. Does she get a K-1 out of Flowertown?

A No, sir.

She has a drawing account.,

Proprietoranips don't issue

That's the way
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o

achedule C self-employed people get vaid. I-'s
jusl Lhrough their drawing account.
Q. Does she get paid on a drawing account

for Flowertown?

A, Yes, sir,
Q. llow muca and how often 1s 1t?
A You would have Lo show me the books, and

Z'1l1l have to go through with you and zZell vyou
every penny she gets.

Q. Well, a second age, vou had extensive
knowledge of thilis company to testify —hat --

A Do what?

Q. A second ago, vou had extensive
knowledge to answer Mr. Rarnik's guestion abouz
the preofitability of this business.

i L do.

Q. Ckay. Well, so FlowertLown, you don'l,
though; is that correct?

A Come again?

Q. For Flewerzown and how much Ms., Billips
gets cut of *lowertown, you don't have knowledge,

asz you s5il here Loday?

A, I don't have knowledge of -- I do have
knowledge.
Q. Ckay, Sc how much doegs Ms, Billips
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receive from l'lowertown?

L. I don'tt have Lnose hooks before me.
Q. Do vou nave any idea?
AL If I nad access toe the beooks, I'd tell

YyOou every penny.

2. Do yvou nave any idea of how much?

A NobL rignt now.

Q. No ballparx at all?

A I do over -- bketween 350 and 400 tax
returns a year. T don't keep uvp with the exac:
amocdnt each one draws. 1 Fave an idea of how

much many of my clients draw, bul I've newver had
a reason to know exactly how much that she drew
out of her drawing account.

Q. So Ms, Billips' acceuntant knows the
amoant of hours she works, every holiday she
works, bul does nol know how much she is geliling
pa>d?

AL Counselor, every two weeks, I'm reminded
of hcocw much she makes and every ore of her
emplovees. I have conly reason to glance at her
drawing account if{ I s0 chcose Lo once a year
when I do her personal tax return. And 1if I
don't have a reaszscn to leook at her drawing

account at that poirt, T den't lock az it.
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2. 5S¢ you deoen't always have a reason to
_ook at her drawing account in filirg her
—ndividual tax returns?

A I do neot have a reason to loock at her

drawing account wher T'm filing her versonal

return.
Q. Well, how do you relay that Informaticn
to the tax agencies then if vou don't look at tThe

drawing account?

A, That's a good gquestion, Counselor,
Number Z, her drawirg account is charged to a
balance sheel accournt. Dkay?

_t doesn't appear on the profit arnd loss
statement. She gets the profit of the company oz
the loss of the company reported on her persconal
return through filirg of tke schedule C.

Q. S¢ Lhe profit and loss statemenls Lhat

vou get do not show the wheole financial picture

of the ccompany? Iz that what vou're savyving?

R, The profit and leoss statement only shows
the income and experse. It does rot show tnhe
balance sheel. It doesn'lL zhow Lhe increase or

decrease -n the balance sheet accounts.
Q. The draw account is not an expense? I

mean, there's money “lowing gut of the company,
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2sn't there?

N I've never known in Lhe past 51 years

as

-t being an expense on a proprietorshiov accounzt.

. I-~'s not —-

A And if T put 1t on a schedu-e C, T'm
sure ['d be the first one to know about it
whenever I sent it to Chamblee, Georgia, or --

Q. I-'s not an owner paving themselves?

A I+~ is, but it 1s not reflected on the
profit and loss statement, Tt goes to the tax
return. It's a balance sheet 1item. You don't

follow a balance sheel on schedule T when you

tfile the return. You only file or a partnership

and a corporation.

Q. And you do not use the balance sheets
Wwhen preparing the tax returns? The 2010 tax
relurns through the 20192 Lax returns Lhab you
went over through -- with Mr. Ranrnik, do not
‘nclude the numbers on the kalance sheets?

A For FlowerZown?

0. Alex's ResTaurant, lncorporated?

A Wail a minutbte. Walit a minute. You were

talking about Flowertown. Which one did vou -
. For RAlex's Restaurant, Incorporated -

A, For Alex's Restaurant, Tncorporated?
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0. -- vou don't use Pkalance sheets to come
up with the numbers you filed --

A, I follow palance sheets on every 1120
for the past 51 vears.

Q. And owners of companies can pay
themselves on draw accounts, and that 1s not
reflected In Lhe numbers that you're reporbing in
your tax returns; 1s that correct?

A L corporation decesn't have an account
called a drawing account. T am cenfused with
your terminology.

Q. Does Ms. Billips have a drawlng accountl

on Alex's Restaurant, Incorporated?

A Zero, Zero. Absolutely zero.
Q. Okay.
M There's no sucn thing. There's nc such

thing 1In a corporatlon's sel of books as a

drawing account.

0. Is there sometning similar?

2, (No audible response.)

Q. Is there sometning simllar?

Z. No, sir., Wel_, T reckon you can call it

a W-2, a salary, a pavroll check.
0. Okay. S5c Ms. 2illips gets a W-2; is

that corregt?
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i From which business?

0. From Alex's Restaurant, Incorporated?

AL Yes, siz.

Q. Okay. End so was her payro_l tax
being -- whenever you got into the payroll tax

dilemma, was her payroll tax peing paid, or was

that alsce 1n the lien amouri?

A, Ask me that gquestion again.
. Whenever Alex's Restaurant, Incorporated
got behind on the payroll tax -- T believe they

have & ccuple times.

A, More than a couple.
Q. Was Ms. Billips' W-2 pavroll taxes being
paid or were they ircluded in the amount thazt The

Tien was placed on?

M When vou file payroll tax reports, vyou
don't [ile and pay taxes on any ore indiwvidual
emplovees, You file and pay 1t on a %941 form.

Ms. Billips' W-2 was on a 941 form along with tThe
other 52 emplovyvees as a orcup, as a form 9,
according to the report. She was ircluded in

Lthat army of employees —-

Q. Ckay. S¢ —--
i -- collective_vy.
Q. Gotcha.
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M. Not individua_ly.

MR. RANNIK: Judge, can I Jjust
briefly state, I have no problem with counsel
checking it with cocounszel, but I can't really
tell who's performirg this examination with the
number of whispers 1'm hearing. Car we have ane
counsel please cross-examine Mr., Fox7?

THE CCURT: Mr. Ellis is doing
that.

MR, RANNTEK: Thank vyou, Judge.

MR. BELLIS: Nothing Zurther, Your
Honor.

REDIRECT EXAMINATICN
BEY MR. RANNIEK:

Q. Mr. Fox, what are your obligations to
the 1RS when you file a tax returr on pehalf of
the clienl?

A, My obligation i1s to file & tax return
that -- that pavs the IRS what iz due to bhe paid
to reflect income and experse as they would
expect it to be reported.

0. Do you nave an obligal on Lo reportl
accurately?

4. I do.

Q. Do yvou take that obligation serigusly?
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M As long as 1 enjoy my freedom. Yes,
sir. I take il most —-- I take il wvery seriously,
Mr. Rannik.

Q. and so do you nave any reason to doubt
the wveracity of the information you receive from
Nnlex's, 1lnc.?

A, Aboub tLhe -- you mean, about the lack of
knowledge?

Q. Do you nave any reason to doubkt the
veracity of the informatior you receive from

Nnlex's, 1lnc.?

N You mean bLhe correctness of 1L7?

o. Correct.

AL Counselor, none at a’_l. I've never ——- 1T
have -- in the past 51 years, T have never -- and
never 1s a bad word to use. 1 mean, 1t’'s loosely
used. I've never had Alex, Sr., or Carolyn

Billips to ask me to do one thing to avoid pavying
‘ncome tax on their bhehalf.

As much as they may have gotten behind,
they have always -- and 1 can assure vyou thaz- if
_ filed the incorreclt tax return for Lhem, Lhaw
would disappoint the IRS' expectaticons, I
wouldn't be sitting here todavy. There's nco doubt

n my mind,
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have got to maintain a certain
standard for Ms. Billips Lo be —-—- conitinue Lo be
hired by her. She does not tolerate errors on my
part, I can assure vou of that.
Q. Now, Mr. Fox, vou heard Tony RBillips

tegstify as to hils estimates oI anrual revenues

from Alex's Restaurantl. Do you rememrber thatu?
AL Yes, siz.
0. ind he tesztified that Alex's would

generate $12 and a kal® million ir annual

revenues. Do you rememrber that?
N I do.
Q. Has Alex's, to your knowledge, =ever

generated annual revenues anvthing like that?
A, Tf T nad veen slight’y aware of that, ne
and Al Capone would be laving in the same hbed
Loday.
Q. S0 1in other words, no, that's not an
accuarate revenue?
A, Ti's absclute’y frivolous. Tt 1s
absclutely friveclous, without a doubt.
ME. RANNIEK: Thank you, sir.
Nothing further, Judge.
THE COURT: Would vou hand him --

well, actually, hand me that Deferse Exhibit teo
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the left, all the way to the left. Let me see
Lhat one, I think that's what I'm afier.

Mr. Fox, let me turrn your attention
to -- it's Defendant's Exhikit 6. I believe itT's
‘n front of vou on the table there. Tt's the
profit and loss that says Jecemper of 2020,
January through December 2020,

THE WITNESS: Yes, sir.

THE COURT: all righkt. ind then
fellowing that is profit ard loss for almost a
two-year period, the culy '1l9 through March 2021
Lime period, Is that behird 1itL7

THE WITNESS: We're in -- this
first one is January through December. It covers
a calendar year.

THE COURT: Correct.

THE WITNESS: Which &lex's 15 on a
fiscal vear as we know.

THE COURT: Right. Yes, yeah. I
wanted te get that. And then the next -- if you
flip over, at least on the documert 1 got --

THE WITNESS: Right.

THE COURT: -- it takes in a
two-vear period of time.

THE WTTNESS: Yes, sir,
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THE COURT: July 'l9% through March
ol z202z21.

THE WITNESS: Yes, sir.

THE COURT: Can you reconcile those
two? T've got about $400,000 over the course of
a calendar vyear, but 1 we add ancther eight
months, twoe-Lhirds ¢f a year, I gel over —-

THE WITNESS: And yvou got a
5400,000 difference?

THFE COURT: T got a $700,000
difference.

THE WITNESS: Well, the Jaruary
through December covers 12 months there.

THE COURT: S0 then --

THFE WITNESS: You're not comparing
apples to apples here when you're talking abouz
January through December ard then --

THE COURT: We're off the tax
returns, right? We're off the atandard profit
and loss, We're just showing what's gross
lricome.

THE WITNESS: I don't know —-- 1
don't know why you said we were off S$700,000.

THE COURT: Well, I've gcot —-

THF, WITNESS: Because we're not
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comparing two like items.

THE COURT: I gol four round
numbers. I got $400,000 of income in calendar
vear 2020. If I had five months of 2019 and
three months of 2021, T'm at $740,000 --
actually, 750,000 o income. That 440 has goz
Lo be included within the 1.14, wouldn'f 107

THE WITNESS: 3ir?

THE COURT: The 3$400,0C0 from
January through December of '20, the first page,
has got to be included within the gross profit
for the same pericd of Lime.

THE WITNESS: You might be talking
about the PPP lcocans missing.

THE CCOURT: Well, that was where T
Wwas with Ms. Billips earlier today. l'm trying
Lo [igure cul 1if this included tLhe PPP money or

what's going on here.

THE WITNESS: I do rot =zee where
this includes PFP mcney at this poirt. T can'z
_ocate it one here. My guess 1s that those —wo

PPP loans are nol orr Lhese stalements.
THE COURT: Ckay.
THE WITNESS: But they were on my

tax returns when T filed them.
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THE COURT: They were?

THE WITNESS: 2bhsolutely, vyes, sir.

THE CCURT: Ckay, okav.

THE WITHNESS: Without guestion,
absolutely.

THE COURT: And ther, do yvou have
Lthose tax relurns irn fronl of vou Lha. we were
Just going over?

THE WITNESS: I deo.

THF COURT: A1l right, Help me
out. Let's start with Z2010. I've go- really Z—wo
guestions just Lo finalize some of my Lhougn.
process here.

On the federzl return Zor 231C for
Alex's Restaurant -- we wert over this earlier,
Total income was 2.3 million; taxable income was
786,157, kul then ihere was a loss ab line i.em
number 29.

THE WITNESS: Yes, sir.

THE COURT: Can you tell me where
that came from? Because ['m assuming your
Ltaxakle income Lhen wenl Lo zero; 13 that right?

THE WITNESS: That loss -- 1f my
memory =serves me correctly, and I almeoat know it

5, that was when the blackjack machines were
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taken cut of South Carolina the vear before. And
L was devaslallng Lo Lhis company.

THE CCURT: Right, right. Ckay.
211 right. Substantial difference in income from
the --

THE WLTNESS: Yes, sir. No

comparison., Yes, slr, especially Lhe profitl
Zine.

THE COURT: -— from 2010 teo 2C11.
EAngd then flip on over to 2011 if vou would, Here

we had tcoctal income of only 345 tkat vyear, and
Lthe taxable income was a loss.

THE WITNESS: Yeah. When the
gambling machines were taken out, the veople guit
coming in,

THE COURT: Ckay. All right. And

Z Lhink we wenl through -- we went througn Lhat
Zine by line from there. I did some
calculations. Hold on a second.

Where was the -- maybe vou can help me
out. 1 think it must be tke Plairtiff's kExaibpit
29, the Alex's Lwo weekly sales repocr.s. 20 you

have that in front oI you? It's a single page
sheet. It =says January to March "1%, April zo

June '19%7? Do v'all have that one?
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THE WLTNEKESES: vudcge, 1 don't have
anything for '19.

THE CCURT: All right. So again
this is for & calendar vear basis. Let me nand
this to Mr, Fox if you would.

Agalin, thils 1= a calendar basis ard not
Lthe Lax vyear, bul 1t dividesz Lhe -- 1. looks llike
-t divides gross sales into guarters; eacn
gquarter one, two, three, ard four.

THE WTTNESS: Yes, sir.

THE COURT: llave vyou seen that?
Deoes Lhat look familiar at all?

THE WITNESS: I am going to -- 1
have tce tell vyou, Judge, I've never seen the
Tikes of this in my lifetime.

THE COURT: Ckay. Dkay. That's
nol how you receive informalion, 1s 1U7

THE WITNESS: No, sir.

THE COURT: I think the testimony
was that that was prepared for the PEP
application.

THE WITNESS: Well, il certadinly
could. I mean, the computer has the capabilities
of dividing and subdividing.

THFE CCURT: Ckay. &And so back to
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that same time frame, if I tally those up
correctly, gross for Lhe year is somewhere around
51.742 million. Is that reflected on there?
THE WITNESS: It shouldn't kecause
this -- this is a calendar vear repcrzing, and my
corporations are a fiscal year.

THE COURT: I'm with vou o tLhat.
'm moving you away Ifrom the tax returns onto
whatever financial statemert has been vrovided.

THE WTTNESS:

Ckavy., Yes, sir.

THIs COURT: Again for the PPP
_oans, righl?

THE WITNESS: Ckay. Yes, sir.
THE COURT: You've got to gualify
for those PPP leoans, S50 they're shcewing for —--
what that shows me, assumirg it's cocrrect, 1is
almosl $1.75 millior of gross sales in 2019,

Does that conform with what vou're seeing?

THE WITNESS: Yes, sir.

THE COURT:

earlier today when Mr. lwart was hrere.

he had tLaken numbers L hat

And we trad discussed
1l thinx

Mr. Billips had

provided and used a Zigure of 1.425 million for

that calendar vyear, that 2019 vyvear cr that

Tocation,

T think 1it's that logcaticn.
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That would be accumulative -- to the
besl of your knowledge, 1s Lhal ar accumulative
document, or you just had no knowledge of tnoat
thing, whatsoever, do you?

THFE WTITNESS: Thisg?

THE COURT: Yes, sir.

THE WITNESS: I don't -= I've never
seen this before.

THE COURT: Ckavy. Okavy. E11
right, T'm with you. T'm with you,

THE WLTNESS: But that doesn't mean
Lthat they don'l produce them every day at Laeir
shop. I mean, they never have a reason to give

these to me.

THFE CCURT: Right, T'm with you,
Okavy. All right. 1 just wanted to make sure 1
was clear on bLhatl ore., Do y'all hrave any

gquestions about that? That was the one 1 wanted
the numbers on earlier todavy.
MR, FTTLTS: Just real guickly, Your
licnor.
RECROSS-EXAMINATION
BY MR. ELLIGS:
Q. Mr. Fox, did vou prepare the pavyrall

protection program application on behalf of
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Nlex's, lncorporated?

A, I'm going Lo Lell you the -- one of my
secretaries may have helped Aovnril do it. I
perscnally had no krowledge of it.

Q. Okavy. And so that wou'd be the =-- the
payroll protection program, would tha- be --

A, This looks like scmelnaing that would
supplement the PPP forgiveness application.

0. Is the pavyroll preotection program, is

that & representaticn to the TRE?

. Not the -- well, it's the same
difference, SBA. I mean, il's federal.

Q. Ckay.

A It's a Federa_. Rgency.

Q. So your office would strive to relay

accarate nformatior, correct?
A We never s.urive Lo relay any 1naccurale

_nformation, Counselor.

ME. ELLIS: Thank vyou.

THF COURT: Very cood. Anything
further?

MR. RANNIK: None for me, Judge.
Thank vyou.

THE COURT: Thank vcou wvery much,

Mr. Fox. T appreciate vyour helo,
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MR. RANNIK: Aind, Judge, with that
Lhe deflense rests.

THE CCURT: Very cood. Thank vyou,
air. 211 right. Tell me we don't have anything
‘n rebuttal,

MR. BELLIS: No, sir, we dor't.

THE COURT: There ycou go. All
right. Do vou want to be heard briefly? And
what 1s 1t that plaintiff seeks? I'll be glad to
hear from v'z11l as to what y'all think the wvalues
are and what vou see.

MR. ELLIS: Your Horor, 1l appears
that the defense has offered nothing as far as
value today.

We believe that Mr. Fwart's -- based
upon him being limited by the amount of
nformation Lhat was given Lo us and learning
that indeed Alex's has monthly, weekly, and daily
reports as Mr. Fox testified to, we nelieve
Mr. Fwart did a fantastic job coming up with his
alternative-based calculated values.

The only nunmbers we were able Lo
actually corroborate with Mr. Billips were the
Goose Greek numbers, and the vavroll protection

plan 1is very close the Dixcon Hughes numbers that
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Mr. kEwart g¢got were very close.

and thal lends the reliability and
credibility of Mr. Billips' numbers as to that
reataurant, and it suggests that ke also nas
reliability and credibility as far as his
recollecton of the gross sales of the remaining
Alex's Restauranis.

And so we do think that Mr. Ewart's
alternative-based calculated values is a fair and
accurate representation for the Court to consider
n placing the walue on the individual units.

You also heard Mr., Billips lLeslify as Lo nis
knowledge and experience in owning and operatTing
these restaurants ard the rumrners he placed on
those,

And =0, Your Honor, we do rot ask for a
specific number, bul we do Lhink Lhere i3 ample
ev_.dence before the Court to make a fair and
accurate valuation in the Court's discretion.

THFE CCURT: A1l right. So let’s
talk about that just for a second because wnhat
Z'm -—- I've gol Lo give y'all the numrbers 1s whal
'm going to have to do.

50 1s 1t vour poesition that each of the

‘ndividual units shculd be tallied ve and creaze
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a value for Alex's, 1lnc.? Ils that the
plainliff's position?

MR. ELLIS: Yes, Your Honor.

THE COURT: all righkt. ind is that
notwithstanding the Tact that at leastz five
_ocations have been so0ld? Y'all still think that
there's a value Lhat's owed for Lhose f[ive Lha:
have been sold?

ME. ELLIS: Well, ard that gets
‘nto why “t's hard to do without going intc the
malfeasance, which —-- of the deferdanc-s in this
case because we do think that Lhese multiple
un-ts were grossly undervalued becautse they were
_iguidated for pavirg for Ms. Billips' individual
“iabilities and for her otker comparies’
_iabilities.

So that was Lhe reason in the beglinning
we thought that with this Court not having
jurisdiction or the remaining causes of action,
we thought it was proper toe go to the other court
with 211 of it.

5S¢ the fact that the individual urnits
were attributed wvalue by Mr. Ewart as of the time
they =zo0ld, we think that those —-- ard then you

heard Mr. Fox testify that those units would not
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have been sold, but Zor the tax lier. S50 wWe
think the reason they’re nol ongolng restauran.s
today 1s because of the malfeasance that has been
‘n liguidating the assets.
5S¢ we do think that it's fair to place a

valuation on the units individually as of tae
Lime they so0ld and ol course wilh Mr, Ewart's
alternative-based calculated value.

THE COURT: all righkt. Very good.

MR, FTTLTS: And which, of course,
those numbers are minus the dirt, which
Mr. Billips did provide 1nsight i1rntoc tLhe
valuation of the dirt.

THE COURT: You're rot trying to
value the dirt; is that rigcht?

MR. SAUTTLER: The walue of the dirt
s what 1L was sold Ior --

THE COURT: Right.

MR. SAUTTER: —-—- and what came out
of the, you know, the sales purchase,

THE COURT: ILssentially, that's
what I saw.

MR. SAUTTER: Yes, sir.

THE COURT: I assume that was

consistent throughout.
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MR. SAUTTER: Yea, sir.

THE COURT: All right., Very good.
Mr. Rannik?

ME. RANNIK: Thank wvou, Judge. As
you might imagine, T see this differently.

THID CTOURT: I'm calling this the
Ltale of tweo sides. OQOkay? This 1is almost like a
CoOLn.

MR. RANNIK: And to pick up where
we just started, T believe the vlairtiff's
position s that the tax liens existed because
there was malfeasance.

The tax lZens existed because the
reataurants were not profitable because of
recessions, loss of videco poker revenue, increase

n competition 1in the area, rising food prices,

you name L. That 1s a bridge Lhal tLhere is no
causal link between any malfeasance. No
malfeasance has beer shown. There's just heen

‘nnuendo, but there's certainly no causal link
between a tax lien and malfeasance.

50 lel me slart Lhere. No, we do nol
agree that any current value would exist on tThe
units that were =old. They were sold to keep The

buzsiness afloat. Thke busiress would not be here
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today 1f those units had not peen scld.

Now, some of Lhe proceeds, yes, we
acknowledge, were used to pay off other
obligaticons for Flowertown. Judge, the evidence
before you, T think you will “ind thaz $19%2,000
s the total amcunt that erded up going to
Flowertown debls.

THE CCOURT: Ckay.

MR. RANNIK: You will also find
that over 3160,000 o Vs, Billips' personal
assets came in to pay Alex's obligations.

2S¢, ckay, mayke Lhere’s a delta, and,
actually, I have the calculation here. It
bagically came to about $20,0C00 of a delta there.
And we acknowledge that's there, and Ms., Billips
wants to know what rer obligation is, and sae
will take care of QL.

But, no, Judge, the requested relief was
a valuation of Mr. Billips' interest in RZlex's
Restaurants, Tnc. The interest must be
calculated as 1t exists today:; otherwise, we're
picking arbilrary years. 1885 was a good year,
Let's use that vyear.

The cther thing is, it's a minority

‘nterest, and there hasn't been ary evidence
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abouat what the impact of a discourt for a
minority ‘nleresl is. Bul we would ask bLhal Lhe
Court take that into account.

And, vou know, Mr. EFwart has calculated

a value of $361,000 “or Goocse Creek. You know,
we don't have a financial expert. Mayoe thazt's
right.. I don'L Lthirk 590, though, because 1l'sz

based on Znformatiorn that has not been proven =To
be reliable.

Now, the Court has before it the
revenues from Alex's from 2710 onward, and the
Court will make its determinalion, and we bLhanx
the Court for its report.

THE COURT: Let me —-- let's talk

about Mr, Fwart's report here for a second

because we -- ultimately, 1 think they showed —wao
separate nunbers, ard I think it was tLhat -- 1if
memory serves me ricght, I wrote it down. The

number, as he calculated it from Mr. Billips'
testimeony, was sort of the median, T think hne
tegstified to earlier, if 1'm right acout tha-z.
MR. ELLIS: That was Lhe number
that he gave at 158,
THE COURT: Yeah, vyeah. I have a

calculated value of 361 for Goose Greek, My
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notes reflected that 1Z we took tke walue of -- |
believe 1L was Mr. Billips, we came 1in around
3983. If we followed the tax returns, which was
suppeszed to be effective irn '14 ard he later
corrected that to '10, 1t came to arcund 5349,000
with & high wvalue of £82.

S0 361 1s certalnly within Lhal range,

and I think that anybody would tell vou that

vou're lcoking at a —-- looking at a dynamic
number, You're leooking at a nurber that's
probably going to move. 5¢ LThen you'we got —o

calculale whal that Zigure would bhe,
The reason that I went inte the -- 1 was

giving v'all my thoughts. Okay? The reason I

went into that 201% income statement -- it's not
really an income statement. lt's a s—atement of
gross lncome for the year '13 -- was that 1t

appeared for that time period.

And again, I was trving to figure out
where that came from., How much irceome was being
generated by the restaurant during that ye=a=z?
Thal '"s one of Lhe mest recent full years Lhad
we've got available here. And I came up with the
2.7 —— close to $1.72 million in gross sales.

S50 in order to do taxes, vcu pack out
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all these expenses, 1 understand that. But
you've gol Lo wvalue bLhe business as a goling
concern, -t seems like to me. So what's the
value of the going concern? Is it a going
congcern? Question rumber one, Two, can 1t be a
golng concern?

Z Lhink the evidence before Lhe Courb 1is
that it would not be a going concerr. but for the
efforts of Ms. Billip=s. Gkay? 35¢ I meant to ask
that gquestion. She testified acout some life
_nsdrance. I don't know whether that was key man
_ife insurance.

I meant to ask that guestion as to
whether or not she had that on her. But anyway,
she testified the insurance went into the
business to keep the -- 1t keot the business
going and allowed 1t Lo expand in the '80s, which
Was an expansive economy at the time.

MR. RANNIK: It was indeed. Judge,
can T respond to one thing that Your Honor said?

THIs COURT: Sure.

MR. RANNIK: Your Honor said Lhal
the last full vear on record that we have is
20189, I believe the 2020 iz up there.

THFE COURT: Yep. T've got the 2020
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statement here, and this does say January 2020,
0f course, Lhal's Lhe COVID year, righL?

MR. RANNIK: It is. And
unfortunately, it's the reality that The businesas
sti11 operates in,

THE COURT: Yeah. And that's why 1
flip —- keplL {lippirg over on —-— Lhis 1s
Defendant's Exhibit 6 we're talking about. I
kept flipping over to the second page, whicnh
picked up again five months ¢f '19 and three
months of "21.

Znd I was having a hard Lime
reconciling. You'wve got $400,000 of income in
'20, but vou've got another almost 3$750,000, if
yvou just add those cther eight morths to it. So
that's a substantial difference that shows whaz
can happen in a decenl market, 1f we c¢could ever
get rid of this COVID crises.

But let me just =zay that I'm well
familiar —-- because T've been sitting up here
_ong encugh, 1 guess, to krow 1t. 1'm well
familiar wilh what happened Ln Lhls economy, 1in
this world, in this country in 2008 and tne
follewing vears. Ard it took yvears to climb out

of that crisis,
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And 1'm well aware oI what's havpened in
the lasl vyear and a half since COVID has all us.
_t has just been unbelievable. S0 1 <Think I do

have to put those irto consideratior as to whazt I

do.

50 let me tell you —-- -ust, 1'm geoirg to
give v'all some of my —-- again, some of my
thoughts. I'm not ready to make a final

decision, but I wanted v'all to get some idea as
to where T'm coming from,

_ don't know that a wvaluation in and of
lteell can be gleaned Zrom Lhe Lax reLurns, and
that was some of the testimony that Jim Ewarz
gave this morning. I'r familiar with Mr. Ewarz,
as yv'all zaw, He has testified ir this Court a
number of times.

What glves me concern, 0f course, 13 his
—nability to render an opinion of value. That 1
have & problem with, and he had a problem wizth
“t. But 1t was because he couldn't -- didn’'z:
have the data he needed to test the data for
reliabilily. He did, however, come Lo his
calculated transacted wvalue, and so he was able
to give some rendering of wvalue.

So if T were to take his figure of
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5361,000 as the calculated wvalue cf the units of
Goose Greek -- and I Lhink thal's the only one
that we're really dealing with here. I'm talking
about Flowertown 1in a second. I assume tnat

Mr. Billips' interest in that would e the 18,33
percent.

Okay. To Lhat, fhere generally i3 a
reduction in value for a minority interest.
That's a figure that can be calculated any numbex
of wavys. T see it often ir a buyout of a
partnership interest. Generally, this Court
deals with real estale malters.

This is an ongoing business, and it's
_argely dependent upon the efforts of Ms. Billips
over there, T don't think if 1t was for nher,
that the business would still be cpen 1is wha=z- it
sounds like Lo me. And so there shcould be some
credit there.

Z don't have -- I don't believe I have
enough information to render a wvalue as to the
other units that have been sold. It would apvear
Lo me thal Lhey were sold, and I dorn't. know
anvbody that sells for less than what they think
they can get. That's “ust the way of the world.

Nobody wants to go into something te sell it at a
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_oss.

Sco I believe that there was a reasonrn for
the essentially forced sale oI the business. I'm
tryving not to step into the plaintiff'as other
causes of action here, T just wart y'all to know
why 1'm sayving what 1'm saying. tlowever, 1t i1is
very clear Lo Lhis Courl that [rom Lhose sales of
the property, there were payvments made on behalf
of the Flowertown Restaurart.

And so again, T'm going to try not to
step 1into the realm, but tkhere’'s some guestion as
te Lhe commingling c¢f funds, whelher or nolt tLhat
should in fact be considered a vart of the
Alex's, Inc., process.

S0 T think there's got to be some way
for this Court teo make some sort of determination
ol what thal wvalue 1is. Either Lhe value of tLhe
Flowertown Restaurant, which has not hbeen
presented to me, ¢r I think what Mr. Ewart did
was say there was some sort ©f royalty or stream
of payments that shculd be made.

Thal 's exaclly what Mr. Rarnik was
talking about just now whern he got to a delta of
some $20,000. I'm rot sure I totally got tae

$160,000 figure versus what that was, obout T'm
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golng to ask y'all to prepare orders along these
_ines so0 y'all can -- y'all c¢an eslaplish Laal
for the benefit of the Court pased tvoon the
record that we do have. Gkay?

Ultimately, T've got to give y'all a
number, and the sad part abkout this, at lesast
unless y'all can resolve it i3, Lhis doesn'l end
the litigation.

That's one of the reasons I was s0G
adamant that, let's get this thing cver and done
with. Y'all have been living witk this thing
_ong enough. Plaintiffls tried to sreak oul from
under me. I wasn't going to let them do tha=z.

MR. SAUTTER: It wasn't the
plaintiff; it was his counsel,

THE COURT: I wasn't going to let
you squirm oub from under me, I've gob a job
Z've got to do. Okav. So those are really my
thoughts. That's kind of where I am on tais
thing.

_'ve got what [ thirk 1s a range. lt's
a range anywhere ¢f a negabtive number pecause _he
tax returns sayv we don't make -- we don't make
‘ncome anymore up toe what I saw ir 2019% of $1.75

million, the ability to make that ircome. And
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that always figures into wkhat the wvalue of the
business could be,

But ultimately, the value 1s determined
by arm's length trarsactiors. Okay? And so
clearly, plaintiffs made ore offer, T will be
glad for you to give me that wvalue, and thne
defendant 1is entitled Lo sell it to them if they
want to sell it to them or not sell it to them if
they don't want tce sell it to them. That's how
you get to those sort of transactiors,

S50 when 1 see the size of the liers that
are on Lhe setillemert stalemenls, ard Lthen T saw
the basis for it on page 2; so that was very
helpful to the Court's analysis as well. It
would appear to me that these are less than arm's
_ength transactions.

They all seem L¢ have been Laken, anrd
they alsc all have been -- all occurred, at least
the numbers I've loocked at, in the 2011, '12, '13
timeframe. And T krow for a Tact thazt in 2010,
you couldn't give some property away 1in tails
Lown,

And it really took until about 2014 to
sort of get out of that ballpark. S50 we'wve had a

pretty good run for the last six vyvears until
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March of last vyear when everything -- this
economy Jjusl Lotally stopped. So I'm Lrying Lo
get that ball relling agairn.

” hope that helps, but I need proposed
orders setting forth why vou -- anrnd supporting
why 1t is that vyou think vycocur case is worth a
million dollars or zero dollars. Ckay? We'll
take a2 leook 2t those, and I may call v'all back
for some more information.

may contact you for more information
2o 1 can have a clear understandirg of what it is
Lhal we're doing. Okay? BulL I'm Lrying Lo
answer the guestion that's bkeen put pefore me and
not answer the questions that arer't before me.
A1l right? Ckay. Anything further? T will
start with the deferse.

Any further, Mr. Rarnik, on your side?

MR. RANNIK: Judge, 1 was going to
ask 1f the Court would consider =sealing tnae
record, There has been some sensitive, personal
matters raised 1in this week's coverage. 1
understand why Lhe Courl needed Lo hear wnhal 1o
needed to hear.

But I don't know that there's any reason

for the -- that to become public record, and we
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would ask the receocrd to be sealed.

MR. SAUTTER: wudge, 1bL's rare Lo
seal any kind of record these davs. We've got an
open skylight pelicy on it. These issues thaat
came up were admitted ultimately by Ms., Billios,
_t is what 1t is.

&nd maybe we can reach some kind of
agreement to settle this case and to seal the
record. But we're golng te need that information
te go across the hall and we are going to, you
know —-- 1 just cppose to ary kind of sealing of
Lthe record,

THE COURT: I understand the
reguest, and we've tried t¢ dance around it. I
would, for the benefit of v'all -- you know, this
was brought before me, [ think on very first
hearings we had. Thal must have bheen al least
three years ago.

And I Just didn't find it to ne relevant
to the issue of what's the walue of this
business. Okay? Clearly this is -- 1it’'=s a
family maller., QCkay? I call Lhis Courtl the
family court of real estate. This is a business.
211 right? This iz a family npusiress iz whaz

this boils down to.
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S50 1t's no different from that
standpoinl, I think it's a difficult Lhing that
I often find. Frankly, I find that things can be
cathartic that way; if vou can get that atuff cut

and get it behind ycu and move on with your

_ives.

BulL thal having beer said, I don'tL think
“t's relevant on this particular inguiry. We
acknowledged it. I think we danced arcund the

head of the pen.

_ do think 1f yv'all get intoc whatever
takes up malfeasance, I Lhink 1L's going Lo he a
tougher issue for the trial court i front of a
jury to make a decision az to how that's going to
be plaved out. and that's why T was willing to
give & little bit of leniercy on the issue tcocday.

BulL I'm not inclined Lo seal the record
based on what's going on i this case so fazr. I
do think v'all got a bigoger issue to deal with
here, and if this case progress as it may well,
But again, I deon't think tkat's something 1 hawve
Lo Louch. Thal's nol goling Lo e my -- wibnin my
Jurisdiction, I hope. Ckay?

50 baszed on that, I'm not going te do

that. But T understand what you're asking me,
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To the extent that 1t needs to e addressed
ellher in this corder or 1n the future, I'm nappy
to do that. But I don't generally seal the
record. I've been getting a lot of reguests tao
seal the records lately. T'm not sure what
that's all about.

Bul I'm nobL generally in faveor of 1it,
and I know, a2s a general rule, our Rules of Ciwvil
Procedure are not ir favor of that. S50 there's a
certain procedure tce follow 17 yw'all want to do
that. It's Rule 41.1. And L don't have the
molion in fronl of me; sc I'm nol going Lo grant
-t on that basis. All right?

MR. RANNIK: Jnderstood. Thank
you, Judge.,
THE COURT: Very good.

Mr., Ellis, anylhing?

MR. ELLIS: Nothing Zrom the
plaintiff, Your Henor.

THF COURT: A1l right. Very good,.
I'cor the benefit of the parties, vou know, we've
gol this Lhing, It is and has peen a long
onslaught of information.

And I think v'all have done a good Jjob

of -- as the lawyers, of fine-tuning this thing
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to get it down toe a record that needs to be puz
before Lhe Court. I'm well aware Ltha. any case
that comes in here i1is the most important case 1in
vour lives. I'm well aware of that.

Ms, Billips, T appreciate the commerts
that -- what 1 write down, to do the right thing,

okay. Just do the right thing. That's

ultimately what this Court is desigrned for. I
s a court of equitvy. If've got to follow the
Taw, but Tt 13 a court of equity. We try to do

what's the right thing in the case.

So my general practlice —-- and I'm going
to do that here -- 1 give the lawvers 30 davs or
50 to prepare a proposed order. To the extent

that v'all need a transcript, you can certainly
reguaest that of my court reporter. 1f vyou need
any addit onal Lime, jusb let me know,.

And then my goal is to give yv'all an
anawer within 30 davs of that. Ckay? So I know
that you need that in order to ovroceed with this
case, 1n any event. Il den't Zoreclose the
possibllily of y'all settling Lhe matier 1if you
Can.

v'tall can certainly engage in those

dizscussions, but T think you need tc be in the
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same ballpark in order to be doing that. Aand 1
think thlils helps, fLrankly. Gelling 1t oul Lhere
helps to get to that point. So 1t jJust needs <o
e put out there and go froem there. A11 right.
Thank you all wery much,.

MR. SAUTTIER: Thank vyou, Ycur
Honor.

MR. ELLIS: Thank vou, Your Honor.

ME. RANNIK: Thank wvou, Your Honor.

THF COURT: A1l right. Very good,.

(l'he hearing was corcluded at 3:22 P.M.)
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CERTIXICATE Gl REPORTLER
STATE OF S50UTH CAROLINA
COUNTY OF DORCHESTER

., Jennifer M. Huggins, CertiZied
Shorthand Reporter and Notary Public for the
Stale of Sculh Carolina al Large, do hereby
certify that the witness whose attached in the
foregoing hearing was by me duly sworn to testify
to the truth, the whole truth, and ro-hing but
the truth in the within-entitled cautse; tnat =aid
hearing was lLaken al Lhe Lime and lgcalbion
therein stated; that the testimony of the witiness
and all cobjectiocns made at the time of the
examination were recorded stencgraphically by me
and were thereafter transcribed by comouter-aided
transcripllion; bthatl the foregoing i1s a full,
complete and true record of the testimony of the
witness and of all objections made at the time of
the examination; and that the witress was giwven
an opportunity to read and correct said hearing
and Lo subscribe Lhe same.

Should the signature ¢of the witness
not be affixed to the hearing, the witness shall
not have availed himself/herself of the
opportunity to sign or the =zignature has been
wal ) ved,

further certify that T am neither
related to nor counsel for any varty To the cause
pending cr interested in the events thereof.

Witness my hand, I kave hereunto
alfixed my official seal or Oclober 12, 2021 a-.
Charleston, Charleston Courty, 3South Carolina

Jennifer M. Huggins
Zourt Reporter And Notary Public
My commission expires: 02/07/2022
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STATE OF SOUTH CAROLINA
COURT OF COMMON FLEAS
COUNTY OF CHARLESTON

Tony &. Billips, individually
and as a derivative shareholder
of Alex's Restaurants, Inc.,

Plaintiff,
Vs, CASE NO. Z2016-CP-10-8265

Caroclyn Billips, individually

and as Trustee for the benefit

of Anthony Billips, William Casey
Ivey, and Alex Billips, and as
controlling perscon of Alex's
FEestaurants, Inc. and Alex's
Restaurants, Inc.,

Defendants.

Hearing kefore the Honorable Mikell R.
Scarborough, reported by Christine A. Smith, Court
Reporter and MNotary Public, at 3:04 p.m. on April
23, 201% at 100 Broad Street, Courtroom 25A,

Charleston, Scouth Carolina.

Christine A. Smith, Court Reporter
Master-in-Equity
P.0. Box 30276
Charleston, South Carolina, 20417
(843) 958-5071
casmith@charlestonecounty.org
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AFPPEARANCES OF COUNSEL:
ATTORNEYS FOR THE PLAINTIFE:

Michael H. Ellis, Esqg.
Query Sautter & Associates,
147 Wappoo Creek Drive
Suite 202

Charleston, 5C 29%412

(843)y 795-3500
Mellis@glawsc.com

ATTORNEYS FOR THE DEFEMNDANT:

Jaan G. Rannik, E=g.
Andrew K. Epting, Jr., LLC
46k State Street
Charleston, 5C 2%401
{843y 377-1871
Akelepting-law.com
Jgrdepting-lawfirm.com

LLC

]
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PROCEFEDTNGS

THE COURT: We are here in the case captioned
Tony Billips, individually and as a shareholder of
hlex's, as Plaintiff wversus Carclyn Billips,
individually as trustee of Alex's Restaurants and
hlex's, Case No. 2016-CP-10-6265. Present today for
the Plaintiff is Mr. Mike Ellis, and for the
Defendants, Mr. Jaan Rannik.

Mr. Rannik, these look toc be your motions, and
loocking at them I've got three -- let me make sure
we're clear on what they are. We have Defendants'
Motion for Clarificaticn filed December ZBth. The
next document in my records is a proposed 30-minute
scheduling crder which I signed, Defendants' Motion
for Protective Order and stay filed February 28th.
Then April 4th I received Defendants' Mcticn to
Compel Discovery. Do you have each of those,

Mr. E11is?

ME. ELLIS5: Yes, Your Honor.

THE COURT: And you're prepared for those as
well?

ME. ELLIS: Yes, Your Honor. If I may
approach with some returns?

THE COURT: Sure. Thank wyou.
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ME. ELLIS: Thank vyou.

THE COURT: Sco let me just address the first
one. So I think I understand what you're asking for.
The consent -- I just want to be clear con this -- the
consent corder of reference in this case entered
May 3rd was that the matter was referred to me with
regard to the accounting requested by the Plaintiff.
That was ccnsented to -- there was a Moticon to
Dismiss. I assume it was the whole case. I can't
recall. Anyway, Defendants' Motion to Dismiss and
for Further Relief is respectfully denied.

Motion for Clarification, Mr. Rannik?

ME. RANNIEK: Thank you, Judge. You're exactly
right. There was a Motion toc Dismiss the Entire Case
which was filed in February of Z2018.

THE COURT: Right.

ME. RANNIEK: We had a hearing before
Your Honor two months later, in April, and exactly as
Your Honor just stated, the Court found the consent
order of reference did nct allew the Court to rule on
the entirety of the motion because the cnly issue
before the Court was on the accounting.

As far as we understcood it, Judge, that was
the ruling. There was no ability for the Court to

rule. If I ccould hand up the transcript from the
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hearing --

THE COURT: Let me just state this: You would
like clarification on that sc that it's not a
dispositive -- a substantive ruling, strictly a
procedural ruling, and the Court doesn't have
jurisdiction to entertain it; is that right?

ME. RANNIEK: Well, that's right, Judge. I
think actually as we sit here, I don't think that
there actually was an order entered disposing of that
motion. There was an order entered after that
hearing on ancther Motion for Dispositive filed at
the same time, so just for clarificaticn sc that we
know whether we need to file another motion or
whether we needed to go ahead and get ocur answer
filed, we would just like to know what the Court's --
we're looking for its guidance on where that motion
stands.

THE COURT: Okay. Very goocd. Mr. Ellis?

ME. ELLIS: Yes, Your Honor. From my
recollection the Court just said that due to the
referral cof just the accounting action tc you, there
was no subkject matter jurisdiction.

THE COURT: Right. 1It's really a subject
matter jurisdiction. Let me just tell yocu-all this.

Since this case -- I think I had one pending at the
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time, but since that time I got one sent back up to
Roger Young and Roger Young in his inimitakle way
said, Mikell, between me making an appearance that I
don't know what I'm doing versus you don't know what
you're doing, he said, I'm going to overrule your
ruling. So this was signed off on by the clerk, but
I can tell you what would happen if it went up there.

S0 it is =-- it was not this Court's intentiocon
to make any substantive ruling, strictly a procedural
ruling. The Court was nct asked to rule on that
issue, so I don't have jurisdiction to do that. I'm
happy to either address in an order from this hearing
to clear it or just do ancther Form 4, whatever you'd
like, just toc make sure I'm clear on that.

ME. ELLIS3: And I don't think an order was
ever entered. I think there was no Form 4 order
entered in this.

THE COURT: That's what I'm getting at. There
was no corder.

ME. RANNIK: Correct, Judge. No order.

THE COURT: The Motion to Dismiss or for
Further Relief does not address that gquestion; is
that what you-all are telling me? Is that you-all's
understanding?

ME. RANNIE: Correct, Your Honor.
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THE COURT: All right. We just need to
clearly state that. We'll do that. If it's okay
I'll do it in a Form 4.

That brings up my next guestion for you-all.
Okay? I'm geoing to rule cn the accounting, but the
underlying lawsuit, the accounting issue, is
basically an equitable issue. Generally the legal
questions are taken care cf before the equitabkle
questions are. I want toc make sure we don't have the
cart before the horse.

ME. RANNIK: Judge, you're absclutely right.
That's normally the way that these things go. In
this case I think the first issue to determine is
whether there's actually an asset to fight over.

That is a lot of our contention, and we would like to
just get it resclved whether there is or not. I
think that will speed this along actually most
quickly.

THE COURT: ©Okay. That would be worthwhile or
worth looking into. I'm with you on that cne.

That's the genesis of where we are and how we'wve been
presented that way?

ME. RAMNNIE: Yes, =ir.

THE COURT: I just want tc be clear on that.

I've been scratching my head on that one a little kit
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from the background as well. So then that gets us
to, I suppose, the Motion for a Protective Order.

ME. RAMNNIE: fell, Judge, I wonder if I might
actually go in a reverse crder?

THE COURT: That's fine.

ME. RANNIK: With regard toc this Motion to
Compel, I wonder if we can alsc seal the record for
this portion of the hearing.

(Whereupon, the following proceedings

were heard under seal; to wit.)
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(Whereupon, the following proceedings were
heard in cpen court as follows:)

ME. RANNIEK: Judge, with regard to the
protective crder, this part of the record does not
need to be sealed.

THE COURT: Okay.

ME. RANNIK: As has been the subject of --

THE COURT: Let me just say for the record,
yes, I'll grant the motion as to the sealing of that
language. OCkay? Very gocod.

ME. RANNIEK: As has been the subject of a
number of cour hearings in this case, the defense
still does not know what the specific allegaticns are
that Ms. Billips has done wrong in this case. We
have raised this in the Mocticn to Dismiss that we
spoke about earlier. The Court granted Plaintiff
30 days to amend the complaint to increase the
specificity. That did nct happen.

We sought tc learn what the allegations were
through discovery, and that was done through

discovery requests, interrogatories, regquests for
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production. That was not fruitful. We requested
that the Ceourt and the Court ordered that the
Plaintiff prepare his experts to be deposed, and we
all remember what happened with Mr. Freeman's
deposition.

THE COURT: Right.

ME. RANNIEK: We still await updated discovery
responses that detail what the experts' copinicns are
and where they stand in this case. Now, Plaintiff
subpoenaed reccrds from Defendants' expert,

Mr. Michael Fox, and he gathered his materials
together. What I understand from him is he reached
out to Plaintiff's counsel to see how he could
deliver them, how he wanted them presented, and never
heard kback. That was in February.

From our point of view we've produced
everything that's been regquested of us. We'wve
answered every interrogatory. In this context where
despite our efforts and the Court's efforts, no
clarity seems to be emerging as to what Plaintiff is
contending that we did wrong in this case. It would
be unjust to subiject a woman in her 70s to a fishing
expedition of a deposition to see what might stick.

So that's the context of cur Moticon for a

Protective Order, and we would reguest that she be
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protected from a deposition until Flaintiff and
Plaintiff's experts have been deposed cor the
complaint has been amended to add greater specificity
to the claims.

THE COURT: All right. Mr. Ellis?

ME. ELLIS: May it please the Court? Thank
you, Your Honor. I am not -- Mr. Fox has not reached
out to me on how to produce -- we have missed each
other. I've called him asking when he will produce
and left a message, and he's called bkack and left a
message. So that's where we are with getting a
response toc my subpoenas sent to their experts.

THE COURT: Okay.

ME. ELLIS: As far as our experts, we still
differ on what the language in that corder said. It
said to make them available for a deposition. 1
don't think it said to have them prepared and trial
ready by a certain date. We had made them available,
and once we realized that they were going to have
Mr. Freeman fly across the country just teo be told
that they were not ready toc take his deposition is
when we sought the protective order for ocur remaining
two experts so that they did not have to be told at a
scheduled deposition that they were not ready to be

deposed. That's the reason we filed ocur two
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protective crders.

They are still available tc be deposed if the
Defendants do wish to take their deposition.

Mr. Billips is ready to be depcsed if they want to
schedule that, take his depcsiticn. I did not see
any rules stating what corder parties had toc be
deposed. We did seek to have Ms. Billips deposed in,
I believe, late February. February Z6th we had it
scheduled at which time Mr. Rannik filed his
protective crder. We do not believe that any
particular harm has been alleged by us taking her
deposition.

We are in acccount before the Court. She is
the most knowledgeabkle perscn of the running of
Alex's Restaurant. We think that any information she
might have might be wital tc this account, an action
where we can look to find more important knowledge as
far as the assets of this corporaticn. So we do not
think there's any harm intc her asking -- picking her
brain as tc the corporate assets. Again, we do not
think any particular harm has been alleged as to what
is regquired tc receive a protective order.

THE COURT: Okay. S0 help me out with the
process and the business itself. I'm assuming --

what was the husband's name?

0741




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

ME. ELLIS: Tony. Alex.

THE COURT: Alex Billips was Alex's? Okavy.
And then she was married tc him at some point in
time?

ME. ELLIZ3: She was.

THE COURT: He died and she sort of took cover
the running cof the businesses? Is that a fair
statement?

ME. ELLIS: &She actually -- prior to his death
she was a 45 percent owner of the corporation.

THE COURT: ©So she's the cne person that's
been continually sort of in the business, right? My
recollection is there's maybe one Alex's still in
business, or am I incorrect about that?

ME. RANNIK: There's two cr three.

THE COURT: Two or three still in business?
211l right. And the Plaintiff has or had an interest
in the business?

ME. ELLIS: That's correct, Your Honor.

THE COURT: Is that as a stecckhelder --

ME. ELLI5: Yes, Your Honor.

THE COURT: -- individually? And as
shareholder, right? Derivative action, correct?

ME. ELLI5: Yes, Your Honor.

THE COURT: Okay. And was he at all involwved
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in the business, in the running of the businesses?
Did he have cone that he ran or anything like that?

ME. ELLIS: He primarily ran the Dorchester
Road, but he floated all up and down them. He was
more running the restaurant aspect as far as
inventory, food, cooking, scheduling of staff.

THE COURT: Less of the business side?

ME. ELLIS: MNot so much the bookkeeping.

THE COURT: Right. Who dcoes the Plaintiff
contend was in charge of that? Carolyn Billips?

ME. ELLIS: Carclyn Billips and they referred
us to their accountant when we were waiting for the
subpoena tc be responded to.

THE COURT: Okay. And who was the accountant?

ME. ELLIS: Michael Fox.

THE COURT: That's Mr. Fox. He's the company
accountant basically?

ME. RAMNNIE: Yes, =ir. He's the CPA.

THE COURT: ©Okay. And have records been
received from Mr. Fox yet, cor is that what you-all
are waiting on at this time?

ME. ELLIS: That's what we're waiting cn at
this time.

THE COURT: Would that benefit you-all

tremendously for Ms. Billips, for that stuff to be
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made available before her deposition is taken?

ME. ELLIS: I would prefer it be produced
prior to her deposition.

ME. RANNIK: And we had spoken about that.
That was cne of the reasons we were actually delavying
her deposition. Then there's the guestion of getting
Mr. Fox with Mr. Ellis sc they can get the documents
exchanged. Mr. Fox has them gathered. They're ready
to go. He's just waiting for the go-ahead to -- how
he wants them produced.

THE COURT: Other than the experts, are there
other financial people that would ke inveolved that
would need to be -- the informaticon would need to
be -- I understand what vyou're asking me, but I don't
know how many years of history we're going to go back
into.

Again, you've got multiple locaticns. You'wve
got multiple stuff. I'm assuming it all rises up at
some point in time at some corporate level so you can
figure out what is a profitable location and what is
not a profitable location. All that kind of stuff
has got to be looked into.

I can't remember how old Ms. Billips is.
She's in her late 70s if I remember right; is that

right?
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ME. RANNIK: Mid-70s, yes, sir.

THE COURT: Sco rather than go searching for
something, it would be better if you had a document
and you could show it to her and that would refresh
her memory, and then you're not sitting there waiting
for her to scratch her head for a while. I can
understand the basis for that.

I do think that she was prcbkakly the --
between her and Mr. Fox, unless there's some other
financial perscn out there, that's going to be the
basis for them to find an answer. You-all want to
know where they're going because, as you say, is
there an asset or is there not an asset? That should
become fairly clear when the financial reccrds show
up. There are different ways to make those financial
statements look, you know. I understand that as
well.

It would seem to me that they would ke the
most likely scurce of that informaticn. Frankly, the
sconer they do it the better because memory tends to
fade over time, not increase over time. So that's
one of the problems. I understand the whole purpose
behind the Moticn to Dismiss to start with. I'wve got
you on that cne as well.

I do think it's an inguiry. It's a
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corporation. It still exists as a corporation today.
It's an ongoing entity tc the extent that it's an
ongoing entity. So because of that I think they're
entitled tc go take a look at that type of
information.

ME. RANNIK: We have no probklems producing it.
We've already produced a substantial number of
financial records. Now it's just the financial
records that are in the possession of the CPA that
are waiting toc be produced.

THE COURT: All right. ©Sc as to the motion
for the protective order, what is it particularly
that you seek to be protected, and then staying the
deposition until what?

ME. RANNIEK: We seek a stay of the deposition
until we have some clarity as to what the allegations
are against Ms. Billips.

THE COURT: Okay.

ME. RANNIK: Which again gces back to cur
original Mcticn to Dismiss. Alternatively, we can
try again. We were willing to try the first time.
Once the reccords have been reviewed by their experts,
their experts will be made available to cffer their
opinions in a deposition. From there we will know

what we're dealing with, and then Ms. Billips will
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sit for that deposition.

Again, it's largely, Judge, she's -- you know
as you mentioned, she's in her 70s. No clear
information has been given as to what facts she did
that were wrong, so she's thinking, Well, goodness.

I could ke asked anything. It would ke a long,
stressful deposition and we don't want toc subject her
to that.

THE COURT: Okay.

ME. ELLIS: As far as the depocsiticn, we're
still looking at this being of an accounting basis.
We want to ask Ms. Billips questicons as to where to
loock. We do want to go back some number cof years.

We do want teo sit down. We would love te have a talk
with her, but we have to take a deposition, of
course, and sit down and talk to her. Mr. Billips
has some knowledge, but of course we're alleging that
he's been locked out of the running of the business.
S50 he's been denied knowledge to many things that we
think Ms. Billips holds the key to.

So to be able to sit down and talk to her and
go through time with her can lead us to find more
avenues to explore. We, of course, think that we
should have the information te -- if Mr. Rannik wants

to take our experts' depositions prior to them having
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all the information to which they're going to base
their opinions on, we can make them availakle to him,
but I think for the sake cof judicial --

THE COURT: We'we seen that happen. That's
not pretty. Been in that rocom. Not pretty.

ME. RANNIK: I would like to clarify one thing
that Mr. Ellis said. Mr. Freeman didn't travel
across the country for this depcositicon. He was here.
I asked ahead of time. He was here in the city. We
wouldn't have flown him acrocss the country.

THE COURT: You wouldn't have wanted to. I
know that.

ME. RANNIEK: And Judge, to the extent that
there's a limited scope of ingquiry that they seek to
get from Ms. Billips, perhaps they can send us the
topics they wish to discuss. We can narrow it down,
have a lock at its impact, limit it to these kinds of
things, and it's not going to be burdensome by all
means.

THE COURT: Well, on an accounting basis, that
should seem fairly straightforward. I'm sure they're
going to want to know as tc each store what records
they've got, what goes on, and like you say, how it
rolls up to the corporate headquarters level. 1

would think they would want that information.
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Let me go back to the Defendants on that
basis. Is there any other financial witness that
you-all would have other than Mr. Fox cor Ms. Billips
that could provide the Plaintiff's with information
as to the accounting records of the corporation?

ME. RANNIK: I don't believe so, Judge. The
reason I say that is Mr. Cordray was involved early
on in the process. He was quite ill. I den't think
he's been involved in the running of Alex's for
possibly a decade at this pcoint or two decades at
this point. So while he may have some knowledge, no.
His partner, Michael Fox, is --

THE COURT: That's the Cordray Fox Accounting
Firm that are on Remount? Are they still on Remount?

ME. RANNIEK: They are indeed.

THE COURT: I knew the name, but it didn't
ring until just now. So Mr. Cordray may have
something but he's not in good health?

ME. RANNIK: He's not. That's my
understanding.

THE COURT: I only know him by name. So when
do you expect to get the informaticn from Mr. Fox to
Mr. Ellis sc he can review that? Where dces that
stand?

ME. RANNIEK: The documents are ready to be
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produced. Mr. Fox is just waiting on some guidance
as to what form they want the documents in.

THE COURT: Okay.

ME. ELLIS3: Whatever's most convenient for
Mr. Fox.

THE COURT: Electronic or paper? Whatever?
Okay. All right. Let's get that one in 15 days.
Okay? Let's get that to the Plaintiff within
15 days. You can give them 15 days to review it, and
then -- that's, what, 30 days out?

Mr. El11is?

ME. ELLI5: Yes, Your Honor?

THE COURT: Would you ke in a position then to
send the -- you can do your deposition of Ms. Billips
at that time, once you've got that information. Send
them the areas of inguiry you want to get. It's a
discovery deposition is what it is, so it should ke
fairly -- I would think it would be fairly broad, but
it's going to be focused con the financial issues,
correct?

ME. ELLIS: That's correct, Your Honor.

THE COURT: I think you can limit it to that
scope. Again, whatever particular areas you want to
go into, I'm going to grant you -- I'm going to deny

the motion as to the protective order. As to her
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deposition, I'm going to allow the deposition to
proceed, but it's going to come after they'wve gotten
these documents so it's just not a total fishing
expedition. She will have something in hand as well
so she can lock at it. Okay?

I'm not going to regquire that the Plaintiff's
experts be depcsed prior tc her deposition. She just
needs to come in there and say that this is what we
have, and this is what we'wve got. Ckay? Based upon
that -- either the Flaintiff's expert's got something
or they don't. We'll hash that one out later. Okay?

ME. RANNIK: Thank you, Judge.

THE COURT: I think that's the best way to go
ahead and do that. So sometime after the 30 days.

If there's an issue with that, you-all let me know.
If you-all have a hard time guantifying the
parameters cof the deposition, you-all let me know.
I'll be glad to take that telephone call.

ME. RANNIK: Thank vou. And Judge, I suppose
we're probably going to need a new scheduling order
as well.

THE COURT: I just blew that one off. You-all
see what you can do. Why don't we get through the
discovery phase. It's now late April. We're now

talking late May anyway. Let's see if we can't have
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the end of discovery in the May/June timeframe, and
let's just come back here and see what ycu-all can
do. If you-all work something out in the meanwhile
that's fine with me. This is the third -- the
proposed third amended scheduling order so we're
already looking at a fourth. This will be the third
case today where a scheduling order is guesticnable.

ME. RANNIK: Thank vyou, Judge.

THE COURT: It's not a frivclous piece of
paper as David Norton says across the street.

211 right, gentlemen. I hope that helps with
that. I'll do the Form 4 then on the Ruling. Just
make sure it clearly states the Court didn't hawve
jurisdiction to entertain the Motion to Dismiss.
That's my basis for that. I think that shoculd go
from there.

Do you-all want to work on the language of
what we talked about here today? Is there any
gquestion abcut that, Mr. Ellis?

ME. ELLIS: Would you just like for us to
agree on proposed orders toc submit to you?

THE COURT: If you can. And if you can't then
I'll make a Ruling. &All right? I think I'm fairly
clear as tc what's going tc go on. OQkay? Just so

it's covered and the record, I think, is relatively
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clear. That would be that -- the Motion for
Clarification is granted. 1I'll do that. The Motion
to Compel Discovery is essentially withdrawn on the
basis that there's no allegation of abuse that needs
to be brought up.

Ls Lo the Meoticon for Protective Order and --
is it the Stay of the Depcsiticn? Actually, I'm
actually gcing to grant the stay until such time as
Flaintiff's have had an cpportunity to review the
financial records, in other words, those have been
responded to, and then 30 days hence I'm going to
give them the copportunity to depose Ms. Billips.

I'll deny it as to that, the protective crder,
but I'm granting it in part and denying it in part.
Whatever you want to call it. Just give her some
time. She shcould have access to that informaticon.
Mr. Fox has clearly got it. She just needs to
refresh her memocry and gc do the best she can. &All
right?

ME. RANNIEK: Thank you, Your Honor.

ME. ELLIS: Thank you, Your Honor.

THE COURT: Good to see you-all.

(The proceedings were concluded at 2:53 p.m.)
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PROCEEDINGS

THE COURT: So we are together in the Billips
case, Billips v. Billips, 2016-CP-10-6265.
Mr. Ellis, you're here for the Plaintiffs?

MR. ELLIS: Correct, Your Honor.

THE COURT: Mr. Rannik and Mr. Epting for the
Defendants?

MR. EPTING: Yes, sir.

MR. RANNIK: Yes, sir.

THE COURT: Very good. So I have a number of
motions, it looks like have been filed, and I've been
back through the file just to cover that. Some are
discovery, but some are also comparatively
dispositive; is that right?

MR. RANNIK: That's right, Your Honor. There
are two general main issues here. The first is the
viability of a lis pendens, and then the second
relates to some discovery issues. There's a little
overlap, but that's what we're here to talk about.

THE COURT: All right. These are your
motions, I think, Mr. Rannik?

MR. RANNIK: They are indeed, yes.

THE COURT: You may proceed.

MR. RANNIK: Thank you, Your Honor. May it
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please the Court? I just went about saying that this
is a Motion to Dismiss, and while that is the case,
and it focuses on the allegations in the Complaint, I
think maybe a little bit of general background would
be helpful here, too.

THE COURT: Sure.

MR. RANNIK: Judge, the Defendant, Carolyn
Billips, is the majority shareholder of Alex's
Restaurants. She's run that business since 1980.
1980 is the year when Alex, Senior died. At the time
of his death he owned 55 percent of the corporation
and Carolyn owned 45 percent of the corporation.

In Alex's Will, he left his interest into her
three sons to be held in trust until they turned 25
and Ms. Billips was one of the co-trustees of this
trust. They all turned 25 and received their shares,
and the last disbursement was, I believe, in 1999.

Subsequently, Ms. Billips bought some of the
shares from her sons, and now is a 63 percent
shareholder in the corporation. Judge, she's
stewarded the business through some very tough times.
She's paid herself a very small salary and sometimes
no salary for a period of years. In one particular
instance she ended up having to sell off personal

assets to put money into the company to keep it
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afloat. Now, with that I'll get to my motions.

THE COURT: Okay.

MR. RANNIK: Now, Judge, we believe that
certain claims in the amended complaint are subject
to dismissal, mainly the tenth cause of action, which
is for a constructive trust; the 11th, which is for a
resulting trust; and I'm going to go back, the 7th,
which is a derivative shareholder suit.

Judge, the leading cause of action for a
constructive trust under South Carolina law is you
have to identify some specific misconduct. That
hasn't happened here, which makes it difficult for us
to defend the claim. Not only does the Complaint not
specify any specific misconduct, but when we sent in
interrogatories saying, Please identify the specific
misconduct that you allege that Ms. Billips
undertook, we got very general answers back.

Now, the reason this is important in a Motion
to Dismiss context, fraud must be pled with
particularity, and fraud is an essential element of a
constructive trust. That is what the South Carolina
Supreme Court stated in 1987 in a case called Lollis
v. Lollis, which is L-0-L-L-I-S. That's 291 S.C. 525.

Judge, here we just don't have the

particularity. We have some very general statements,
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and we haven't been able to get the discovery either,
so we believe that that claim could be subject to
dismissal on that basis.

The next cause of action was the resulting
trust. Judge, the resulting trust applies under
South Carolina -- under a really narrow circumstance.
Basically, if one party puts up money, purchase
money, for some real property and then the real
property is titled in somebody else's name, the
person who put up the money gets a resulting trust.
It's an equitable remedy.

Here there's just no allegation that that has
any applicability to this situation. There's no
allegation that the property was purchased by the
Plaintiffs in Ms. Billips' name and that he intended
to get a trust from it. For that we believe it's all
subject to dismissal.

Additionally, as I referred to the trust in my
little introduction, there was a real -- there was an
actual express trust, and it did not fail. Where
there's an express trust you don't have a resulting
trust.

THE COURT: And I assume that trust at this
point in time is gone; is that right?

MR. RANNIK: That's correct.
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THE COURT: All the children are now over the
age of 25, and the trust itself has been
extinguished, and they've got their own individual
interest; is that right?

MR. RANNIK: That's exactly right, Judge.

THE COURT: Okay.

MR. RANNIK: Now, Judge, the reason I -- the
significance of these two claims being dismissed or
being subject to dismissal, if the Court agrees, is
that there were two lis pendens filed with the
Complaint: One on a property that is owned by Alex's
Restaurants and one on a piece of property that was
owned by Carolyn Billips, individually, since 1996
that's never been part of the Alex's Restaurants'
umbrella.

Now, the only causes of action that affect
title to real property are the constructive and
resulting trust claims. So if those were to be
dismissed or subject to dismissal, the lis pendens
would have to be dismissed as well. Now, with regard
to the piece of property that's owned in Ms. Billips'
name entirely, that should be dismissed in any event
because there is no cause of action that affects
title to that piece of property.

On the face of the lis pendens itself, it
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gives the property description. The property
description is perfectly clear that the property was
conveyed to Carolyn A. Billips by deed of John Derek
Mickalis, dated May 20, 1996. There's no mention of
Alex's on here. It's just not part of it.
Additionally, Judge, I believe that the purpose of
the 1lis pendens was to alleviate a concern on the
part of the Plaintiff, which was that there would be
some wholesale -- selling off of corporate assets,
and there would be. To alleviate that Ms. Billips,
at the very outset of this case, agreed not to sell
or encumber any property under the Alex's umbrella
without giving notice to the Plaintiffs. We believe
that that would take care of any concern.

The final cause of action I was hoping to go
over with Your Honor, is the derivative shareholder
suit. First, it's just a technical matter. Per the
Rules of Civil Procedure, you have to file a verified
Complaint alleging a derivative shareholder's suit.
That was not done.

More specifically what I wanted to talk about
is the requirement that the Complaint alleged with
particularity the efforts made to obtain whatever
result is sought from the directors or from the

board. The reasons, if you didn't make that demand,
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why not?

So Judge, the Rule is nice and clear. It says
that the Plaintiffs must allege with particularity
the efforts made, if any, by the Plaintiff to obtain
the action he desires from the directors or
comparable authority and the reasons for his failure
to obtain the action or for not making the effort.

So here, Judge, primarily the relief that is
sought is an accounting of the corporation,
presumably because the Plaintiff would like to be
bought out of his shares and he seeks also judicial
intervention to prevent some selloff of assets. He
alleges he did not make a demand and says it would be
futile, but the only grounds that were given for it
being futile were that, quote -- and this is from
Paragraph 66(c) of the Complaint -- Ms. Billips,
would certainly not agree to essentially bring a
lawsuit against herself.

Now, again, let me go back to the rule. I
haven't said this very clearly yet. The demand has
to be with regard to the action that you're trying to
get from the corporation. Now, if the action that
was sought from the corporation is a lawsuit to be
brought against Ms. Billips, then he has adequately

pled futility. To the extent that he's seeking an
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accounting or a judicial intervention to protect the
interests of the corporation, there has been no
allegation as to why such a demand would be futile.
Again, when asked not to transfer or encumber any
properties after this suit was filed, Ms. Billips
agreed, so it would not have been futile.

So Judge, we've worked well with the other
side on this case generally speaking, and perhaps the
easiest thing to do here, because this is a technical
matter, is to give them time to amend the Complaint
as necessary to satisfy these issues if the Court
agrees that they're issues.

In the meantime, however, we would like the
lis pendens to be dismissed, so that is the basis of
my Motion to Dismiss. Would you like me to go into
the Motion to Compel, or would you like to hear from
the other side?

THE COURT: Let's hold off on that. Let's
stick with this one. This is more significant at
this point in time, then we'll go from there.

MR. RANNIK: Thank you, Your Honor.

THE COURT: Mr. Ellis?

MR. ELLIS: Thank you, Your Honor. May it
please the Court?

THE COURT: Yes.
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MR. ELLIS: And Your Honor, I was not prepared
to defend us against that. The only notice we've
received as far as today's 12 (b) (6) motion was as to
certain counts of Plaintiffs' Amended Complaint.
Reading that together with the Consent Order of
Reference referring this case to the Master, the
Consent Order of Reference only dealt with the first
two counts being before the Master, the issues of
accounting.

THE COURT: Okay.

MR. ELLIS: So based upon that I was under the
impression that we were just going to be talking
about the first two causes of action.

THE COURT: You might be right. Let's look it
up. When was that? I saw it in -- Judge Jefferson,

I think, signed the order, right?

MR. ELLIS: May 3, 2017, is the file date.

THE COURT: Okay.

MR. ELLIS: It was his consent order that was
actually signed by Julie Armstrong.

THE COURT: Okay. I saw something that
Judge -- I thought I saw something. Julie
Armstrong's one does clearly say accounting. I
thought I saw Dee Dee Jefferson signed something.

That might have been a different case. Mr. Rannik?
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MR. RANNIK: Judge, that may be correct. When
we filed our motion we Jjust filed it with the Court,
and it was assigned to Your Honor.

THE COURT: Okay. Well, I guess the case has
been referred over here, but it sounds like you-all
might have bifurcated this thing, whether that was
intentional or not intentional I don't know. That's
what I hear you saying; is that right?

MR. ELLIS: That is what I'm saying. I cannot
say. I took over this case from another associate.

THE COURT: Yes, and I just found Judge
Jefferson's order. That's the consent order
substituting counsel. I think Grant Williamson must
have left you-all's firm or something?

MR. ELLIS: Correct, Your Honor.

THE COURT: And then Grady was substituted and

you're over at the firm so that works. Okay. So in
appearing that the above-titled action -- I'm reading
from the Consent Order of Reference -- is a proper

matter to refer to the Master-in-Equity for
Charleston County so he may preside over the
accounting requested by the Plaintiff, a motion of
Mr. Epting, attorney for the Defendants, with the
consent of the Plaintiffs order, that the matter is

referred to Mikell Scarborough, Master-in-Equity of
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Charleston County, with regard to the accounting
requested by the Plaintiff.

Mr. Rannik, I hate to tell you this, but I'm
not sure I've got jurisdiction over anything with the
accounting. That was by agreement. That's what
Mr. Ellis is telling me. I don't know if that was
the intention, but that's what it says. As
Master-in-Equity I only get what I'm given. There
are plenty of cases out there on that one, on
jurisdictional issues. What your reference says is
what it says. What we've gone into is the two trusts

and the derivative shareholder cause of action.

Those may still be ripe in another forum. I'm not
sure they're ripe in front of me. That's my concern.
Okay?

MR. RANNIK: I definitely understand, Your
Honor. The one additional consideration I might
raise, and I don't know that it overcomes anything is
of course the constructive and resulting trusts
are -- or resulting trusts are an equitable remedy.
That matter then becomes the issue of --

THE COURT: It comes as a 12(b) (6) and then I
saw the reference to 23(b) (1), and it looks 1like
even -- I was scratching my head on that one, only

because the caption of Rule 23 is Class Actions. 1Is
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that a number of shareholders other than just these
parties?

MR. RANNIK: No, Judge, but Rule 23 (b) (1)
refers specifically to derivative shareholders.

THE COURT: Sure, yes.

MR. EPTING: Judge, could I ask a question?

THE COURT: Sure, Mr. Epting.

MR. EPTING: Is the objection one of notice?
I just wonder if we aren't going to get down the
wrong road here, Judge. We've got equitable matters
that should be heard by you because --

MR. ELLIS: That's correct. I was only --
based upon what was before the Judge and not knowing
exactly what you-all -- what certain counts. I just
assumed it before Judge Scarborough.

THE COURT: I went back and went through the

whole file, and the original answer alleged the same

thing as to the derivative cause of action. The new
one was fairly similar to that one. I didn't go
through it line-by-line. 1It's a technical argument

as to the derivative shareholder suit. What I hear
you—-all saying, what's really impacting you right
now, are these filings of these lis pendens. Do
you—-all have some agreement outside of the case

itself that nothing is going to be encumbered or

14
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mortgaged or transferred?
MR. RANNIK: We do, Judge. We have a copy of
the letter.

THE COURT: Mr. Ellis, are you agreeing with

that?

MR. ELLIS: I just want to see the letter.

MR. RANNIK: Of course. This was to Grant
before.

MR. ELLIS: Okay.

MR. RANNIK: 1I'll hand a copy to you, Judge.

THE COURT: Sure. Thank you.

MR. RANNIK: This is not one that I marked.
Sorry.

THE COURT: This looks like it's forming the
basis for the referral as well, does it not?

MR. RANNIK: It was at the beginning of our
discussion to that, Judge.

MR. EPTING: Judge, might I make --

THE COURT: 1It's your letter. You certainly
could expand on it.

MR. EPTING: Well, I just thought you are
practical, Judge. What the rub is here is Alex's
doesn't own this piece of property.

THE COURT: This third-party piece?

MR. EPTING: This third-party piece.
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THE COURT: It's in her individual name,
apparently.

MR. EPTING: That loan is up for renewal. The
Plaintiff would be advantaged by the lis pendens
remaining on Alex's and the debt being able to be
transferred exclusively to the third piece of
property. We're simply trying to deal with that
issue, and since the 1lis pendens is improper in the
first instance, that's our practical concern. So we
would like either before you -- we think we're
correct on the issue about is the lis pendens proper,
but maybe there's a way just to sort of go straight
to it because I think my logic is pretty unescapable.

Secondly, all this ties in in this way. They
have listed Mr. Hartnett, Mr. Wood, and Mr. Freeman
as experts. The way this relates, Judge, in not
getting responses to -- well, what are the
allegations of fraud? Mr. Hartnett, of course, I
know, and in passing I said, I see you turned up as
an expert. He said, I don't know anything about it.

So Mr. Freeman had, what, two e-mails? So
everywhere we go to try to figure out what is the
discovery piece here, we're not getting anywhere. So
more than anything, we're happy with another

scheduling order, but we need some specificity about
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what are these allegations, a date or a time when
these experts will be prepared, and we can take them
and amend the Complaint consistent with whatever
they're going to say in the interrogatories so we can
get the discovery going in this case. That's the
larger piece.

MR. ELLIS: I completely understand what
Mr. Epting is referring to, and we are -- our entire
case 1s we are on the outside looking in, so we are
dependent upon getting our discovery from them to
give to our next person so they can then evaluate it
and give reports.

I know that you-all have been frustrated with
getting depositions scheduled of our experts, but we
still need to have our experts have the --

THE COURT: You need the data to give to the
experts. I'm with you.

MR. EPTING: If I could ask, what is it that
we haven't -- I thought we had turned over all the
accounting information to you.

MR. ELLIS: There's still some corporate tax
returns outstanding. April 11th, I did get some
responses —-- two weeks ago today -- I did get some
more property descriptions, and then also they did

describe that we had our outside agreement that we
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were limiting our corporate tax returns, so we're
still waiting on those as well.

THE COURT: Mr. Ellis, what's your position
relative to this lis pendens on this
individually-owned piece of property into
Ms. Billips?

MR. ELLIS: I would love to talk to
Ms. Billips and I would love to talk to opposing
counsel outside of the courtroom and understand what
it is exactly they're saying. If it makes sense, I
would most likely advise my client to consent to
that, but I would need his consent prior to doing so.

THE COURT: Well, I can cut to that for you.
What is your claim as to her individually? I assume
it could only be individually. She was named
individually and as trustee, but I'm informed that
the trust doesn't exist anymore.

MR. ELLIS: Your Honor, we're still asking for
an accounting of the trust. That is the two actions
that have been referred to, the accounting of the
trust and the accounting of the corporation, and one
of those is breach of fiduciary duty as cotrustee.

THE COURT: Okay.

MR. ELLIS: There is worry that she maybe used

funds inappropriately for personal gain. We call
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into question some of the purchases of the
outstanding shares from our client's step or half
brothers. We are thinking that she may have
personally gained, as a result of her role as trustee
and as controlling shareholder, resulting in unequal
distributions which then can be traced to her
individual home.

THE COURT: Okay. And I assume that's what
this property is? It's her home; is that right?

MR. ELLIS: Correct, Your Honor.

MR. RANNIK: It's actually not, Judge. 1It's a

shopping center out in Summerville. There's a couple
of businesses there that she rents out. That's not
where she lives. She lives elsewhere.

MR. ELLIS: Is that the one with Alex's
corporate office in it?

MR. RANNIK: I think that's the Goose Creek
property, and that's owned by Alex's. This is just a
separate business enterprise.

MR. ELLIS: So basically from the time of
Alex, Senior's death, we're saying that she has had
potential to mismanage the funds, funnel funds her
way to purchase --

THE COURT: You mean over 36 years? He died

in 19807
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MR. ELLIS: Correct, Your Honor.

THE COURT: Well, that's a different motion
there. We'll cross that one another day. I'm not
even sure that one is in front of me either, but on
the issue of accounting it might be.

I don't see how -- if this lady is -- if this
is a separate piece of property -- what are you-all
trying to do? Refinance it? You're not trying to
sell it, are you?

MR. EPTING: That's all, Judge. We have no

intention of disposing of it. It's purely an issue
with the bank. Whatever the value -- as an aside,
Judge, whatever the value -- as an aside, Judge,

whatever the value of Alex's might be as an ongoing
business, whatever it is, it's going to be more than
represented by the value of Alex's. Which if this
loan is taken off of the property owned by Alex's and
put on the shopping center that is in Summerville --
well, there's going to be plenty of assets, Judge,
given the nature of the value of these shares in this
business.

THE COURT: Okay. And how many Alex's
Restaurants are still out there? There used to be
tons of them. I don't know if there are tons of them

anymore.
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MR. EPTING: There are now two, Judge.

THE COURT: Down to two restaurants? Okay. I
think I read that the last time we were together.

Mr. Ellis, other than checking with your
client on removing of the lis pendens -- I'm assuming
it's in Dorchester County. You-all said Summerville.
Is that Dorchester? Summerville is probably in three
counties like Ladson.

MR. ELLIS: All three.

MR. RANNIK: That's correct.

THE COURT: 1It's in Dorchester?

MR. ELLIS: Yes, sir.

THE COURT: Okay. Well, what I would be
willing to do for the benefit of Ms. Billips on that
would be to order the removal of the lis pendens, but
I would require you-all to notify Mr. Ellis on behalf
of his client, whatever's going to happen, whatever
money is being -- whatever the amount of the debt is
today, whatever the amount of the debt is going to
be, and if they're moving debt from an Alex's store
over to there, they should be entitled to get that.
So it would be something that they ought to be
entitled to receive on an information basis. That
would be consistent with their accounting cause of

action, just to follow the funds on that sort of
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thing. So I don't have a problem with that. That
allows it to move forward, which I understand is the
frustration that you've got right now. I understand
that. Okay? Just make sure he stays in the know on
that, just so you-all are in the know on that.

As to the dismissals -- because technically
the accounting -- I'm not sure I can touch those
today. I think maybe you-all need to go back and
talk about that and as to what, if anything else
wants to come in here or what needs to be tried by a
jury. It doesn't matter to me.

I would order that there would be an agreement
not to sell or otherwise encumber any of Alex's
assets. Alex's is essentially what I think the
Plaintiff is after, are they not, in tracing the
funds? Mr. Ellis?

MR. ELLIS: Correct, Your Honor. The same
thing falls under the results of the trust.

THE COURT: Right. Their share of whatever is
as a result of that, Alex's Restaurant, Inc., right?

MR. ELLIS: Correct. Anything that would have
been trust money or corporate money to buy outside.

THE COURT: Okay. I'm with you on that one.

MR. EPTING: Judge, one thing that may -- we

would like to get a little more specificity either in
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the Complaint or in the interrogatories, just to have
a better idea of what the timing is.

THE COURT: Right.

MR. EPTING: Essentially, what I think the
issue is, and it may be helpful to the Court and you
might know this, but the larger piece of property,
the most profitable one -- at the time that I'm
talking about there was another location. It was on
Dorchester Road. It's since been sold and whatever
monies came out, wherever it was supposed to go,
leaving two.

The most profitable one was in Goose Creek.
They had a very large storm. The insurance company
decided that since there was a code violation in the
roofing truss that when the roof failed and the
restaurant closed that they wouldn't pay anything.
That's how I met Ms. Billips. So the restaurant was
closed for a long, long time, Judge.

The first thing was to get the insurance
company to pay to restore the restaurant so we could
reopen. By that time there were all sorts of tax
issues, payroll taxes and the like.

Eventually, say five years ago, we got a
settlement from the insurance company, and the money

went into Alex's to basically fund that business and
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get it back on its feet.

In the process, Ms. Billips had to sell her
own assets, and in order to keep things going as best
they could, Alex's owned the note. We had to
discount that note in order to get the funds in order
to pay the taxes.

That's what's in here. Ms. Billips wasn't
even drawing a salary because the company couldn't
afford to pay her. We're obviously being paid by
Alex's. We'd like to move this thing as quickly as
possible. Ms. Billips 1is 76 years old. You're not
as old as me, so I can say, She's just like your
grandmother.

THE COURT: Actually, that would be my mother.
I'm older than you think.

MR. EPTING: So anyway, we're trying to
facilitate -- let's find out what's at issue. Let's
get the discovery. If there are going to be experts
let's tee them up. Let's move this thing. This is
not a whole lot of money. And something
that Mr. Rannik didn't say is -- I think the
Plaintiff own 16 and 2/3 of a percent.

MR. RANNIK: 18 and 1/3.

MR. EPTING: 18 and 1/3. Just for the Court's

information.
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THE COURT: This is my second restaurant
dispute of the day, I'll have you-all know, and the
percentages are very similar. So how can I help
you-all from a discovery standpoint? I'm interested
in doing that for no other reason than I like -- for
some reason I'm a get 'er done kind of guy. I like
to move things along. Mr. Ellis, what is it that you
need? You're seeking some additional information?

MR. ELLIS: Yes, Your Honor. So we have some
corporate returns for Ms. Billips. It's not like
they're extremely overdue with those. We are finding
out what we need and then asking for them. We have
retained an accountant to go through the stuff we are
receiving as we receive those things. He goes
through them and then we find out more questions we
need to have answers to.

We are running up against our consent
scheduling order. It probably needs to be modified,
I would think, to get this within those parameters.
Right now we don't know all the questions we should
be answering. Questions keep popping up.

THE COURT: Okay. And you know, I'm happy to
amend the scheduling order to meet what criteria is
going to keep the ball rolling and in play. The only

thing I saw, other than these Motions to Dismiss was
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a Motion to Compel, and that was because they were
trying to get your expert witnesses up for a
deposition. Somebody sent me a litany of some
e-mails back and forth which I glanced at. I didn't
see a whole lot of them, but I saw some e-mail
correspondence about agreeing not to do the
deposition now and they can do something later. I
think that was between the two of you-all. I'm not
even sure how I saw it, but it was in here somewhere.

So anyway, have you-all named -- has each
party named their experts at this point in time? We
are past that according to the scheduling order I
looked at.

MR. ELLIS: And we are under the duty to name
our experts first. We do believe we have all of our
experts that we want named. Of course -- I will
agree that our experts are not up to speed. They are
not ready to go. The Defense might want to add
additional experts upon seeing our experts' reports.
They have named two experts?

MR. RANNIK: We named one expert, Judge, and
reserve the right to name rebuttal experts.

THE COURT: Sure. Okay. Very good. So is
there any additional information that you-all need

other than getting these experts ready for
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depositions? That was the gist of that Motion to
Compel.

MR. RANNIK: It was and I think again, just
what we were talking about -- just general
information about what the claims actually are.

THE COURT: Okay. And then I think that's one
thing that you-all need to talk about. 1Is this
something that you-all just want to try? Mr. Ellis,
this is really in your ballpark since you're the one
raising it. Is this something that you want to try
from an accounting standpoint over here and then go
to Common Pleas and be in front of a jury on these
other claims, or do you-all want to punt that and
bring it on over here, non-jury?

You don't have to answer that question to me
right now, but you need to be thinking about that.
To me it doesn't make sense to go try the same case
in two different venues. That's Jjust me. Okay?
That's just duplication of effort, but if you don't
like it the first time, you get a second bite at the
apple. I understand that. I did the exact same
thing this morning. I sent these people away and
told them for 60 days they need to go get something
worked out.

If you're going to amend your Complaint I
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think you can do that, just exactly what Mr. Rannik
suggested. I did that this morning. I would suggest
you do it again if you want to move under the -- seek
to amend your Complaint again to bring it in
compliance with the Rule that would probably be in
your best interest, and then you-all need to re-up
the scheduling order.

MR. EPTING: We will consent, Your Honor.
It's fine by us, whatever time Mike needs to amend
it, we just ask that it be more specific as to what
the allegations are and you can do whatever you want
to with a derivative action and we'll work with you.

THE COURT: All right.

MR. ELLIS: All right.

THE COURT: Does that work?

MR. ELLIS: It works.

THE COURT: So coming out of here I'm going
to -—- I hate to do this to you, Mr. Rannik, but I'm
going to take the soft side of the equation, and I'm
not going to go outside of the Order of Reference
here on the accounting issue, but I am interested in
keeping you-all on track and the ball rolling forward
on that issue unless and until you-all can come to
some other terms as to what the other causes of

action are. I'm happy to hear them or happy to not
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hear them, whatever you-all decide, but as to the
discovery, I would like for you-all to move forward
on that as quickly as possible.

I'm willing to entertain an amended scheduling
order if you-all can get to work on that. I think
this one lead us to sometime in August to be starting
to get ready for trial. Of course, I always hear
dispositive motions before that anyway. I'm happy to
do that then.

Then if you-all can get -- Mr. Ellis, if you
can state specifically what it is that you need, put
that in writing to them -- by e-mail would be
sufficient I would think. Hey, we need this, we need
that. I can get that stuff to my expert and then
make him available for a deposition, and then you-all
can start moving this ball down the road. Okay?

MR. ELLIS: Thank you, Your Honor.

MR. RANNIK: Thank you.

MR. EPTING: Thank you, Judge.

THE COURT: All right, gentlemen. Good to see
you-all. Mr. Rannik, good to see you, sir. Very
well done. Mr. Epting, thanks for all that history
on Alex's Restaurant.

(The proceedings were concluded at 2:43 p.m.)
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State of South Carolina)

)
County of Charleston ) CERTTIVFICATE

I, Christine A. Smith, Court Reporter and
Notary Public for the State of South Carolina at
Large, do hereby certify that the foregoing
transcript is a true, accurate, and complete record.

I further certify that I am neither related to
nor counsel for any party to the cause pending or
interested in the events thereof.

Witness my hand, I have hereunto affixed my
official seal this 30th day of April, 2018 at

Charleston, Charleston County, South Carolina.

Christine A. Smith
Notary Public

My Commission Expires
May 12, 2021
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STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Master-in-Equity

The Honorable Mikell R. Scarborough
2016-CP-10-06265

Appellate Case No.: 2022-000078

Tony A. Billips, individually and as a derivative shareholder of Alex’s
ReEStaUrants’ TGy s wiaiis veisaoms siemm s s e s RESPONDENT,

VS.
Caroline A. Billips, individually and as Trustee for the benefit of Anthony Billips,

William Casey Ivey, and Alex Billips, and as controlling person of Alex’s Restaurants,
Inc., and Alex’s Restaurants, Inc., ..................c...... APPELLANTS.

MEMORANDUM OF RESPONDENT AS TO APPEALABILITY

Respondent shares the Court’s concern as to the appealability of the order(s) of the

Charleston County Master in Equity who presided over the accounting requested by

Respondent-Plaintiff upon motion of Andrew K. Epting, Attorney for Appellants-

Defendants.

ORDER OF REFERENCE

By the May 3, 2017 Order, the accounting matter requested by Respondent (plaintiff)

was referred to the Honorable Mikell R. Scarborough as Master in Equity for Charleston

County. (See Consent Order of Reference attached as Exhibit 1.)

11-22-2021 ORDER UNDER APPEAL

The November 22, 2021 Order, under appeal provides in pertinent part:

The parties have asked this Court, in their Consent Order of Reference

1
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filed May 3, 2017, to entertain the accounting action, and place a value
on Mr. Tony Billips’ eighteen and one-third percent stake in
Alex’s Restaurants Inc.,

The Court valued Mr. Billups’ interest to be $ 44,143.08 and,
[T IS FURTHER ORDERED that, upon tender of the sum of $ 44,143.08 to
Mr. Billups, his shares shall be transferred back to the corporation for the
benefit of Ms. Phillips.

Thereafter, each of the parties requested that the Master Reconsider.

12-21-21 Form 4CE SCRCP Order under Appeal

By Order on Form 4CE SCRCP filed December 21, 2021, the Master ordered the
following:

Upon consideration of the Plaintiff’s Motion to Reconsider the

Master’s Order, filed December 2, 2021, the Court GRANTS the

Motion to the extent it orders payment of money in exchange for shares.
Instead, the Court Orders this action be REMANDED to the

Circuit Court on the remaining causes of action after this Court’s

Order on the accounting. The Motion is DENIED as to the value of
Plaintiff’s interest which was reduced for his minority interest in Alex’s.
Further the Court Grants the Defendant’s Motion for Relief to seal the record
as to the four Exhibits requested as the Court finds this request reasonable and
limited in scope and the allegations contained therein not relevant to the
accounting cause of action. Defendant’s remaining relief is respectfully
DENIED. (emphasis added)

ORDER INFORMATION
Thisorder  ends L/does not end the case.

An appeal ordinarily may be pursued only after a party has obtained a final
judgement. Mid-State Distributors, Inc., v. Century Importers, Inc., 310 S.C. 330, 335. 426
S.E.2d 777,777, 780-781 (S. Ct. 1993). Absent a specialized statute an order must generally
fall into one of several categories within S. C. Code § 14-3-330 to be immediately
appealable. An order will be deemed interlocutory and not immediately appealable when

there is some further act that must be done by the trial court prior to the determination of a

o
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parties’ rights; as the litigant, “had not arrived at the end of the road” Mid-State, 310 S.C.
334-335,426 S.E. 2d at 780. Cited with approval in Ex Parte Capital u-Drive it Inc., v.
Beaver, 369 S.C. 1, 630 S.E.2d 464 (S.Ct. 2006).

The orders under appeal in the case at bar do not fall within the categories set forth in
S. C. Code Ann. § 14-3-330. The Court ordered this action be REMANDED to the Circuit
Court on the remaining causes of action of Respondent-Plaintiff’s amended complaint. The
appealed orders do not determine the underlying action, and do not prevent a judgment from
which an appeal might be taken. The litigants in this case have not arrived at the end of the
road.

Respondent therefore requests that the Court dismiss the Appeal.

Respectfully Submitted,
W. Sautter, Esql(jvé

‘Michael H. Ellis, Esquire
Query Sautter & Associates, LLI.C
147 Wappoo Creek, Ste. 202
Charleston, SC 29412
& 843-795-9500
This f_ day of February, 2022 Attorneys for Respondent

Other Counsel of Record:
Jaan Gunnar Rannik. Esquire
Epting & Rannick. LI.C

46A State Street

Charleston, SC 29401
Attorneys for Appellants
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

TONY A. BILLIPS, individually and as a
derivative shareholder of Alex’s Restaurants,

Inc.

Plaintiff,
V.

CAROLYN A. BILLIPS, individually and as
Trustee for the benefit of Anthony Billips,
William Casey Ivey, and Alex Billips, and as

controlling person of Alex’s Restaurants, Inc.

and
ALEX’S RESTUARANTS, INC,,

Defendants.

IN THE COURT OF COMMON PLEAS
FOR CHARLESTON COUNTY

CASE NO.: 2016-CP-10-6265

CONSENT ORDER OF REFERENCE
X s

IT APPEARING that the above-titled action is a proper matter to refer to the Master in

/A

< S
e B

[ 2| .=

| or . J

N S5 o

l} n

' D . X

V83 =

O ES W

=z &=

im

i'. ‘j

Equity for Charleston County so he may preside over the accounting requested by Plaintiff, upon

motion of Andrew K. Epting, Attorney for the Defendants, and with the consent of Plaintiff,
IT IS ORDERED that the matter be, and the same hereby is, referred to the Honorable

Mikell Scarborough as Master in Equity for Charleston County with regard to the accounting

requested by Plaintiff.

Qubiy

Charleston, South Carolina
1 SO MOVE:

Jdey Ké&ftaa \/

Andrew K. Eptin¥, Esquif® 0
Attorney for Defendants

Bl

G semg™
M‘WCLKRK OF cod@g

I SO CONSENT:

Grant A. Williamson, Esquire
Attorney for Plaintiff

Date
Amount

4!)%2(% :

MIKELL R. SCARBOROUGH

By:

MASTER IN EQUITY
A"

~—\
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STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Master-in-Equity

‘The Honorable Mikell R. Scarborough
2016-CP-10-06265

Appellate Case No.: 2022-000078

Tony A. Billips, individually and as a derivative shareholder of Alex’s
Restaurants’ Inc., ...............ocooeoei RESPONDENT,

VS.

Caroline A. Billips, individually and as Trustee for the benefit of Anthony Billips
William Casey Ivey, and Alex Billips, and as controlling person of Alex’s Restaurants,

3

Inc., and Alex’s Restaurants, Inc., ...................... .. APPELLANTS.
PROOF OF SERVICE

I, the undersigned, hereby certify that I served a copy of the Memorandum of

Respondent as to Appealability upon Jaan Rannik, attorney for the Appellantss, via [~

filing and via email:

Jaan Rannik, Esquire
jgr@epting-law.com

n../
Dated: 02/03/22
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas for the Ninth Circuit

The Honorable Mikell Scarborough, Master in Equity

Case No.: 2016-CP-10-06265
App. Case No. 2022-000078

TONY A. BILLIPS, individually and as a derivative shareholder of Alex’s Restaurants,
IIIC . ettt ettt Plaintiff /Respondent,

V.

CAROLYN A. BILLIPS, individually and as Trustee of the benefit of Anthony Billips, William

Casey Ivey, and Alex Billips, and as controlling person of Alex’s Restaurants, Inc. and ALEX’S
RESTAURANTS, INC., ..ttt e Defendants/Appellants.

APPELLANTS’ MEMORANDUM REGARDING APPEALABILITY

The Appellate Courts of South Carolina shall entertain appeals of orders that are either
final, “involve the merits,” or “affect a substantial right.” S.C. Code § 14-3-330. The Master in
Equity’s orders appealed by Appellants involve the merits of the dispute — as defined in this
State’s appellate jurisprudence — and are immediately appealable. Appellant Carolyn Billips

responds to this Court’s inquiry regarding appealability as follows.

The Orders Involve the Merits

By statute, South Carolina’s appellate courts shall entertain appeals of intermediate

orders “involving the merits” of the dispute:

0791



The Supreme Court shall have appellate jurisdiction for correction
of errors of law in law cases, and shall review upon appeal:

(1) Any intermediate judgment, order or decree in a law
case involving the merits in actions commenced in the
court of common pleas and general sessions, brought
there by original process or removed there from any
inferior court or jurisdiction . . . .

S.C. Code Ann. § 14-3-330. “An order involves the merits if it finally determines some
substantial matter forming the whole or part of some cause of action or defense in the case.”
Long v. Sealed Air Corp., 391 S.C. 483, 489, 706 S.E.2d 34, 37 (Ct. App. 2011) (citing Hunt v.

Whitt, 366 S.C. 379, 387 (Ct. App. 2005)).

A. The Orders Fully and Finally Resolve the Accounting Cause of Action

In this matter, which concerns disputes regarding the running of a small family business,
Plaintiff’s accounting cause of action was referred to the Master in Equity by consent order filed
May 3, 2017 and was tried before the Master on August 24 and 25, 2021. The Master’s
November 22, 2021 order fully disposed of Plaintiff’s accounting cause of action. Accordingly,
the order (in conjunction with the December 21, 2021 order on Plaintiff’s motion for
reconsideration) “involves the merits” because it “finally determined some substantial matter
forming the whole or part of some cause of action.” It is therefore immediately appealable

pursuant to S.C. Code § 14-3-330.

B. The Orders Resolve Substantial Matters Relating to the Remaining Causes of
Action

Significantly however, the Master’s orders also determined “substantial matters forming
the whole or part” of Plaintiff’s remaining causes of action. At trial, Plaintiff contended that a
determination of the factual allegations underlying his other causes of action were essential to

any decision as to the accounting cause of action:
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[O]f course, the malfeasance goes into the value of Mr. Billips’
share, of the value of the business.

[..]

Your Honor, we believe that the malfeasance does directly go to the
value of the business.

Trial Tr. (Aug. 24, 2021) at 18:1-2, 18:14-16. Further, Plaintiff’s counsel stated:

THE COURT: Y ’all still think that there’s a value that’s owed for
those five [units] that have been sold?

MR. ELLIS: Well, and that gets into why it’s hard to do without
going into the malfeasance, which — of the defendants in this case
because we do think that these multiple units were grossly
undervalued because they were liquidated for paying for Ms.
Billips’ individual liabilities and for her other companies’ liabilities.

Trial Tr. (Aug. 25, 2021) at 232:6—-16. Plaintiff introduced evidence of alleged malfeasance and
sought to prove the same at trial.
The Master considered the factual allegations and the evidence adduced related thereto in
resolving the accounting cause of action:
The Court finds that the Plaintiff has failed to prove any conduct on
the part of Defendants or any other reason that would justify this

Court valuing Mr. Billips’ interest of Alex’s Restaurants, Inc. based
on its value in 2014 rather than as of today.

Order (Nov. 22, 2021) at 3. Indeed, the Court stated on the record — in contravention of
Plaintiff’s contentions of malfeasance — that Defendant is responsible for keeping the business
afloat:

This is an ongoing business, and it’s largely dependent on the efforts

of Ms. Billips over there. I don’t think if it was [sic] for her, that the
business would still be open is what it sounds like to me.

Trial Tr. (Aug. 25, 2021) at 241:13-17.
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Accordingly, the Master’s order dealt with those factual contentions, and his rulings bind
Plaintiff as to his remaining causes of action, as the South Carolina Supreme Court noted in
Lawson v. Rogers:

Lawson and Houck raise a final issue, which is that the order below
went beyond the scope of the accounting by making conclusions of
fact and law which should be left for the tort claims. We disagree.
The pleadings reflect all the claims arise out of the same set of facts
and wrongdoing. Lawson and Houck, having chosen to proceed in
an accounting action, have made an election of remedies, and may
not now proceed with alternative remedies for the same wrong.

312 S.C.492, 501, 435 S.C. 853, 858-59 (1993). The Supreme Court reached this conclusion
citing the following language from Corpus Juris Secundum:

[A] decree in a suit for an accounting is conclusive on the defendants

on the question of their liability to the plaintiff as to all matters dealt

with in the decree, and is equally conclusive on the plaintiff as

determining that he has no other claim against the defendant
growing out of the subject matter involved.

1A C.J.S. Accounting § 55(a) at 61 (1985). Plaintiff is bound by the Master’s determinations
regarding his factual allegations, and Plaintiff’s remaining causes of action are founded on those
same contentions. Accordingly, the Master’s orders “involve the merits” of the remaining causes

of action too and are immediately appealable on that basis too pursuant to S.C. Code § 14-3-

330(1).

II. Appellants Are an Agorieved Party

The Master’s order ascribed a value to Plaintiff’s interest in a family business based on
the trial testimony despite Plaintiff failing to adduce any competent evidence as to the present
value of that interest. Appellants therefore argued that the value of Plaintiff’s interest could only

be found to be $0. The Master disagreed and found the value was approximately $40,000;
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Appellants are aggrieved, preserved the issue, and are entitled to appeal. Rule 201(b),

S.C.A.CR.

II1. Interlocutory Orders May Be Reviewed in Conjunction With Immediately
Appealable Orders

Appellants also appeal the substance of the Master’s Ruling on Plaintiff’s Motion to
Reconsider as it relates to the Plaintiff’s choice of remedies and the denial of relief requested by
Appellants. While these limited rulings would not normally be immediately appealable, “an
order that is not directly appealable will be considered if there is an appealable issue before the
court.” Cox v. Woodmen of the World Ins. Co., 347 S.C. 460, 469, 556 S.E.2d 402 (Ct. App.
2001).

Because the Master’s orders involve the merits and are immediately appealable as
discussed above, these rulings in the December 21, 2021 order following Plaintiff’s Motion to

Reconsider are also properly before this Court.

IV. Conclusion

The Master’s orders are immediately appealable. Appellants request that the briefing

deadlines be held in abeyance pending the Court’s determination.

Respectfully submitted:

EPTING & RANNIK, LLC
February 4, 2022 [s/ Jaan Rannik
Charleston, South Carolina Jaan G. Rannik

46A State Street
Charleston, SC 29401
Phone: 843-377-1871
Fax: 843-377-1310
jgr(@epting-law.com

ATTORNEY FOR DEFENDANTS/APPELLANTS

5
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASE NUMBER 2016-CP-10-6265

TONY A. BILLIPS, individually and as
a derivative shareholder of Alex’s

Restaurants, Inc. PLAINTIFF’S ANSWERS TO
DEFENDANTS’ FIRST SET OF
Plaintiff, INTERROGATORIES

VS.

vvvvvvvv'vvvv

CAROLYN A. BILLIPS, individually and as)
Trustee for the benefit of Anthony Billips, )
William Casey Ivey, and Alex Billips, and as)
Controlling person of Alex’s Restaurants, Inc.)
And ALEX’S RESTAURANTS, INC., )

)
Defendants. )
)

TO: ANDREW K. EPTING JR., ATTORNEY FOR DEFENDANT:

1. Give the names and addresses of persons known to the parties or counsel to be
witnesses concerning the facts of the case and indicate whether or not written or recorded
statements have been taken from the witnesses and indicate who has possession of such

statements.
ANSWER:

Tony Billips

c/o Query Sautter & Associates, LL.C
147 Wappoo Creek Dr., Suite 202
Charleston, SC 29412

Deborah Jackson
118 Folly Road Blvd.
Charleston, SC 29407

Addie Dix

2680 Madden Drive
N Charleston, SC 29405
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Dilly Brant
2680 Madden Drive
N Charleston, SC 29405

Louis Borris
101 T. Myers Drive
St Stephen, SC 29479

Nancy Thames
155 Farley Road
Cameron, NC 28326

Jennings Thames
155 Farley Road
Cameron, NC 28326

All employees of Alex’s Restaurant in the time span of 198-2011.
It is believed that Defendants have these witnesses’ last know
addresses.

2. For each person known to the parties or counsel to be a witness concerning the

facts of the case, set forth either a summary sufficient to inform the other party of the important

facts known to or observed by such witness, or provide a copy of any written or recorded

statements taken from such witnesses.

ANSWER:

Tony Billips

Mr. Billips will testify as to his personal knowledge regarding the
formation and management of the trust and corporation that are the
subject matter of this litigation.

Deborah Jackson

Ms. Jackson will testify as to her personal knowledge regarding the
formation and management of the trust and corporation that are the
subject matter of this litigation.

Addie Dix

Ms. Dix will testify as to her personal knowledge regarding the
formation and management of the trust and corporation that are the
subject matter of this litigation.

Dilly Brant

0797



Mr. Brant will testify as to his personal knowledge regarding the
formation and management of the trust and corporation that are the
subject matter of this litigation.

Louis Borris

Ms. Borris will testify as to her personal knowledge regarding the
formation and management of the trust and corporation that are the
subject matter of this litigation.

Nancy Thames

Ms. Thames will testify as to her personal knowledge regarding the
formation and management of the trust and corporation that are the
subject matter of this litigation.

Jennings Thames
Mr. Thames will testify as to his personal knowledge regarding the
formation and management of the trust and corporation that are the

subject matter of this litigation.

All employees of Alex’s Restaurant in the time span of 198-2011.
It is believed that Defendants have these witnesses’ last know

addresses.

These witnesses will testify as to their personal knowledge regarding
the formation and management of the trust and corporation that are
the subject matter of this litigation.

Plaintiff is not in possession of any written statements by the above
witnesses.

3. Set forth a list of photographs, plats, sketches, or other prepared documents in

your possession or control that relate to any claim or defense in this case.

ANSWER:

Quitclaim Deed for Summerville Alex’s Restaurant, Bate Stamped
Billips 1-8;

Quitclaim Deed for Goose Creek Alex’s Restaurant, Bate Stamped
Billips 9-17;

Will of Alex L. Billips, Bate Stamped Billips 18-28;

Deed for North Charleston Alex’s Restaurant, Bate Stamped Billips
29-34;
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Deed for Mount Pleasant Alex’s Restaurant, Bate Stamped Billips 35-
38;

Deed of Property from Alex’s Restaurants, Inc. to Ibrahim Dabit,
Bate Stamped Billips 39-42;

Deed of Trust Property to Alex’s Restaurants, Inc., Bate Stamped
Billips 43-47;

Deed of Property from Carolyn Billips to Gyppy Plantation, LLC,
Bate Stamped Billips 48-51;

Deed of Property from Alex’s Restaurants, Inc. to Lynette D. Morris,
Bate Stamped Billips 52-55;

Deed of Property from Alex’s Restaurants, Inc. to Venetian
Properties, LLC, Bate Stamped Billips 56-61;

Deed of Trust Property from Alex’s Restaurants, Inc. to Beneficiaries,
Bate Stamped Billips 62-65;

Deed of Trust Property from Alex’s Restaurants, Inc. to Beneficiaries,
Bate Stamped Billips 66-69.
4. Set forth an itemized statement of all damages, exclusive of pain and suffering,
claimed to have been sustained by the party.
ANSWER: It is unknown at this time what the extent of Plaintiff’s damages are.
5. List the names and addresses of any expert witnesses whom the party proposes to
use as a witness at the trial of the case.
ANSWER: None at this time.
6. Identify with specificity the basis for your belief that Carolyn Billips has acted
improperly with regard to the Trust, her management of Alex’s Restaurant, or her actions as a
shareholder of Alex’s Restaurants.

ANSWER: She has:

0799



Failed to act within good faith and in accordance with the

purposes of the trust;

Failed to act solely for the benefit of the beneficiaries of the trust;
Failed to perform her duty to inform and report;

Wasted assets of the corporation;

Failed to provide accountings upon demand.

®

T

7. Specifically identify every instance of impropriety that you allege related to

Carolyn Billips’ administration of the Trust.

ANSWER:
a, Failed to act within good faith and in accordance with the
purposes of the trust;
b. Failed to act solely for the benefit of the beneficiaries of the trust;
c. Failed to perform her duty to inform and report
8. Specifically identify every instance of impropriety that you allege related to

Carolyn Billips’ management of Alex’s Restaurants, Inc.

ANSWER:

a. Wasted assets of the corporation;
b. Failed to provide accountings upon demand.

9. Specifically identify every improper act that you allege related to Carolyn Billips’
actions as a shareholder of Alex’s Restaurants, Inc.

ANSWER:

a. Wasted assets of the corporation;
b. Failed to provide accountings upon demand.

10.  Identify the nature of your work for Alex’s Restaurants, including the years you
worked, the location or locations where you worked, and the position or positions you held there.

ANSWER: Manager, Cook, waiter, bookkeeping, janitor, performed renovations
and repairs, hiring, firing, ran warehouse, opened new restaraunts.
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1983-2012

All locations. All positions stated above.

11.  Identify the date or dates you received any distribution under the Trust.

ANSWER: Only distribution received was approximately $6,000.00 from the sell
of some rental homes in the late 1990’s.

12.  Identify the property you received as part of any distribution under the Trust.
ANSWER: The property referenced in the documents Bate Stamped Billips 62-

69.

QUERY SAUTTER & ASSOCIATES, LLC

7

/ . / i
A ;
19 A
/f*s/ AR

O. Grady Query, Esquire (SC Bar: 4610)
E. Brooks Hurt, Esquire (SC Bar: 100649)
147 Wappoo Creek Drive, Suite 202
Charleston, South Carolina 29412
Telephone: 843.795.9500

Facsimile: 843.762.1500

Michael A. Uricchio, Esquire (SC Bar: 11275)
3842 Leeds Ave, Suite B

North Charleston, South Carolina 29405
Telephone: 843.577.4744

Attorneys for Plaintiff

/'f Iy / oy
Dated: [ 7S {Q///:/ /

Charleston, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CASE NUMBER 2016-CP-10-6265

TONY A. BILLIPS, individually and as
a derivative shareholder of Alex’s

Restaurants, Inc. CERTIFICATE OF SERVICE

Plaintiff,

VS.

CAROLYN A. BILLIPS, individually and as)
Trustee for the benefit of Anthony Billips, )
William Casey Ivey, and Alex Billips, and as)
Controlling person of Alex’s Restaurants, Inc.)
And ALEX’S RESTAURANTS, INC,, )

)
Defendants. )
)

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that I served a copy of the foregoing document upon
Jaan G. Rannik, Esquire, via e-mail at jgr@epting-law.com and by placing a copy of same in the
United States Mail with sufficient postage attached thereto and addressed as follows:

Jaan G. Rannik., Esq.

Andrew K. Epting Jr., LLC

46A State Street

Charleston, SC 29401

e 4 - '
Date: [/ /) fhemf [

0802



STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

TONY A. BILLIPS, individually and as a

IN THE COURT OF COMMON PLEAS
FOR CHARLESTON COUNTY

CASE NO. 2016-CP-10-06265

derivative shareholder of Alex’s Restaurants,
Inc.

Plaintiff,
v,

DEFENDANTS’ FIRST SET OF
INTERROGATORIES TO PLAINTIFF

CAROLYN A. BILLIPS, individually and as
Trustee for the benefit of Anthony Billips,
William Casey Ivey, and Alex Billips, and as
controlling person of Alex’s Restaurants, Inc.
and

ALEX’S RESTAURANTS, INC,,

Defendants.

TO: MIKE ELLIS, ESQUIRE ATTORNEY FOR PLAINTIFF

Defendants, by and through counsel requests that the Plaintiff answer each of the
interrogatories set forth below in writing and under oath within thirty (30) days after service of
these interrogatories pursuant to Rule 33 of the South Carolina Rules of Civil Procedure.

These interrogatories shall be deemed to continue from the time of service, until the time
of trial of the action so that information sought, which comes to the knowledge of a party, or his
representative or attorney, after original answers to interrogatories have been submitted, shall be

promptly transmitted to the other party.

DEFINITIONS AND INSTRUCTIONS

1. “Communication” refers to any and all written or oral communications between two or
more persons via any means, including but not limited to, documents, letters, memoranda,
recordings, emails, telephone conversations or messages, personal conferences, meetings or

otherwise.

0803



2. “Claim” refers to any lawsuit or demand for arbitration filed, any claim against a bond, or
any other communication requesting or demanding payment or any other type of relief, relating to
the Project.

3. “Document” shall include any written or graphic matter or other means of preserving
thought or expression and all tangible things from which information can be processed or
transeribed, including the originals and all non-identical copies and drafts, whether different from
the original by reason of any notation made on such copy or otherwise, including, but not limited
to, any printed, written, recorded, taped, electronic, graphic, or other tangible matter from whatever
source, however produced or reproduced, whether in draft or otherwise, whether sent or received
or neither, including the original, all amendments and addenda and any non-identical copy
(whether different from the original because of notes made on or attached to such copy or
otherwise) of any and all writings, correspondence, letters, telegrams, telex communications,
cables, notes, notations, papers, newsletters, memoranda, interoffice communications, electronic
mail, releases, agreements, contracts, books, pamphlets, studies, minutes of meetings, recordings
or other memorials or any type of personal or telephone conversations, meetings or conferences,
reports, analyses, evaluations, estimates, projections, forecasts, receipts, statements, accounts,
books of* account, diaries, calendars, desk pads, appointment books, stenographer’s notebooks,
transcripts, ledgers, registers, worksheets, journals, statistical records, cost sheets, summaries,
_ lists, tabulations, digests, canceled checks or drafts, vouchers, chatge slips, invoices, purchase
orders, accountant's reports, financial statements, newspapers, periodical or magazine materials,
and any material undetlying, supporting or used in the preparation of any documents. The term
“Document” also means any and all computer records, data and information of whatever kind,
whether printed out or stored on or retrievable from any floppy diskette, compact diskette,
magnetic tape, optical or magnetic-optical disk, hard drive or rapid access memory, including
without limitation, all back-up copies, undeleted data, and dormant or remnant files.

EE I ¥

4, The terms “relating to,” “relate to,” “related,” “relevant” and any similar terms shall
mean, unless otherwise indicated, having any relationship or connection to, concerning, being
connected to, commenting on, responding to, containing, evidencing, showing, memorializing,
describing, analyzing, reflecting, pertaining to, comprising, constituting, or otherwise establishing

any reasonable, logical, or causal connection.
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5. “Person” or "persons” mean all entities, including, but not limited to, all individuals,
associations, companies, partnerships, joint ventures, corporations and governmental bodies.

6. “Knowledge” means having or possessing information derived from any source, including
hearsay knowledge.

7. To “identify” a person means to provide his or her: (a) full name; (b) present or last known
address or business address and residence and business telephone numbers, including area code;
and (¢) present or last known employer, position, or title and job description.

8. To “identify” a document means:

(a) to provide a description of the document;

(b) to state the identity of the person(s) who authored or prepared it;

(¢) in the case of an agreement or contract, to state the identity of the signatory
parties;

(d) to state the identity of the addressee(s) and the recipient(s), if any, of the original

document and any copy thereof;

(e) to state the title thereof, if any, and a description of the general nature of
its subject matter;

(f) to state the date on the document, or if none, the approximate date of its
preparation;

(g) to state the present location of any and all copies of the document; and

(h) to state the identity of the person(s) who now have custody, control, or
possession of the document or copies thereof.

9. The term “identify” when used in reference to an oral communication, means to

(a) The type of communication;

(b) The time, date and place of communication;

(¢) The identity of all persons speaking and all persons present at the time of the
communication;

(d) The approximate length of the communication;

(e) The substance of the communication;

(D) The identity of all documents that are referred to, concern, or otherwise

relate to the communication; and
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(g) If all copies of the document have been destroyed, the names and current
addresses of the person or persons who authorized the destruction of the

document and the date the document was destroyed.

INTERROGATORIES

Give the names and addresses of persons known to the parties or counsel to be witnesses
concerning the facts of the case and indicate whether or not written or recorded statements

have been taken from the witnesses and indicate who has possession of such statements.

For each person known to the parties or counsel to be a witness concerning the facts of the
case, set forth either a summary sufficient to inform the other party of the important facts
known to or observed by such witness, or provide a copy of any written or recorded

statements taken from such witnesses.

Set forth a list of photographs, plats, sketches, or other prepared documents in your

possession or control that relate to any claim or defense in this case.

Set forth an itemized statement of all damages, exclusive of pain and suffering, claimed to

have been sustained by the party.

List the names and addresses of any expert witnesses whom the party proposes to use as a

witness at the trial of the case.

Identify with specificity the basis for your belief that Carolyn Billips has acted improperly
with regard to the Trust, her management of Alex’s Restaurants, or her actions as a

shareholder of Alex’s Restaurants.

Specifically identify every instance of impropriety that you allege related to Carolyn Billips’

administration of the Trust.

Specifically identify every instance of impropriety that you allege related to Carolyn Billips’

management of Alex’s Restaurants, Inc.
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9.  Specifically identify every improper act that you allege related to Carolyn Billips’ actions as

a sharecholder of Alex’s Restaurants, Inc.

10. Identify the nature of your work for Alex’s Restaurants, including the years you worked, the

location ot locations where you worked, and the position or positions you held there.
11. Identify the date or dates you received any distribution under the Trust.

12. Identify the property you received as part of any distribution under the Trust.

ANDREW K. EPTING, JR,, LLC

S A

Andfew K. Ebting, Jr.

Jaan G. Rannik

46a State Street, Charleston, SC 29401

P: 843-377-1871

F: 843-377-1310

ake@epting-law.com; jer{@epting-law.com

ATTORNEYS FOR DEFENDANTS
On this [{May of M , 2017
ina

Charleston, South Car
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mﬁ correct copies .
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RECEIVED
THE STATE OF SOUTH CAROLINA Jan 20 2022

I C A

N THE COURT OF APPEALS SC Ceurt Of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas for the Ninth Circuit

The Honorable Mikell Scarborough, Master in Equity

Case No.: 2016-CP-10-06265

TONY A. BILLIPS, individually and as a derivative shareholder of Alex’s Restaurants,
DG, e e Plaintiff /Respondent,

¥
CAROLYN A. BILLIPS, individually and as Trustee of the benefit of Anthony Billips, William

Casey Ivey, and Alex Billips, and as controlling person of Alex’s Restaurants, Inc. and ALEX’S
RESTAURANTS, INC., ...ttt e Defendants/Appellants.

NOTICE OF APPEAL

Defendants, CAROLYN A. BILLIPS and ALEX’S RESTAURANTS, INC., appeal from the
orders of the Honorable Mikell Scarborough dated November 22, 2021 (Exh. A) and December
21, 2021 (Exh. B), the latter of which granted in part Plaintiff’s motion to reconsider the Court’s
November 22, 2021 order. Defendant received notice of the latter order on December 21, 2021.

EPTING & RANNIK, LLC
January 20, 2022 /s/ Jaan Rannik
Charleston, South Carolina Jaan G. Rannik

46A State Street
Charleston, SC 29401
Phone: 843-377-1871
Fax: 843-377-1310
jer(@epting-law.com

ATTORNEYS FOR DEFENDANTS/APPELLANTS
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R ECEIVI]

THE STATE OF SOUTH CAROLINA Jan 20 2022
In the Court of Appeals

SC Court of Appeals

APPEAL FROM Charleston COUNTY
Court of Common Pleas for the Ninth Circuit

The Honorable Mikell Scarborough, Master in Equity

Case No.: 2016-CP-10-06265

TONY A. BILLIPS, individually and as a derivative shareholder of Alex’s Restaurants,
DE1C. ettt et a e e e e et aaaaas Plaintiff /Respondent,

V.
CAROLYN A. BILLIPS, individually and as Trustee of the benefit of Anthony Billips, William

Casey Ivey, and Alex Billips, and as controlling person of Alex’s Restaurants, Inc. and ALEX’S
RESTAURANTS, INC., ...ttt e Defendants/Appellants.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal dated January 20, 2022 on opposing

counsel via e-mail, on January 20, 2022, addressed to Respondent’s counsel of record.

Michael W. Sautter, Esq. — mikewsautter147@aol.com

0. Grady Query, Esq. — gquery(@glawsc.com

Michael H. Ellis, Jr., Esq. — mellis@qlawsc.com

A copy of the e-mail is attached to this Proof of Service as Exhibit A.
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January 20, 2022
Charleston, South Carolina EPTING & RANNIK, LLC

/s/ Angela Gross

Angela Gross

Legal Assistant to Jaan G. Rannik
46A State Street

Charleston, SC 29401

Phone: 843-377-1871

Fax: 843-377-1310
agg(@epting-law.com
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Angela Gross

From: Angela Gross

Sent: Thursday, January 20, 2022 2:48 PM

To: Grady Query; Mike Ellis; mikewsautter147@aol.com

Cc: Jaan Rannik; Angela Gross

Subject: Billips vs Billips

Attachments: 2022 01 20 - Notice of Appeal.pdf; 2022 01 18 - EXH A - Master's Order.pdf; 2022 01 18 - EXH B -

Order on Motion to RECONSIDER and to SEAL.pdf; 2022 01 20 - Ltr to Ct. Apps enc filing fee for
NOA (Billips v. Billips).pdf

Counselors:

Attached for service please find Defendants’ Notice of Appeal, with exhibits, dated January 20, 2022, together with our
firm’s letter to the S.C. Court of Appeals in the above referenced matter. A Proof of Service of the Notice of Appeal will
follow under a separate email.

/{nyé/ﬂ

Angela Gross

Legal Assistant to Andrew K. Epting, Jr., Esquire
Jaan G. Rannik, Esquire

EPTING & RANNIK, LLC

46A State Street

Charleston, SC 29401

Telephone: (843) 377-1871

Facsimile: (843) 377-1310
agg@epting-law.com

1
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EPTING & RANNIK, LLC

ATTORNEYS AT LAW
ANDREW K. EPTING, JR. * AKE(@EPTING-LAW.COM
JAAN G. RANNIK - JGR(@EPTING-LAW.COM

RECEIVED
Jan 20 2022

The Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals SC COUFt of Ap p ea’S

1220 Senate Street
Columbia, SC 29201

January 20, 2022

RE:  Tony A. Billips v. Carolyn A. Billips and Alex’s Restaurants, Inc.
Case No.: 2016-CP-32-6265

Dear Ms. Kitchings:

Enclosed is our firm’s check for $250.00 as payment of the filing fee associated with the
Notice of Appeal filed on January 20, 2022 in the above-referenced matter.

We have in our possession the transcript of the proceedings related to the order dated
November 22, 2021. There was no hearing to relating to Plaintiff’s motion to reconsider
that order, which was decided in a December 21, 2021 order. Therefore, there are no
further transcripts to obtain.

With kindest regards,
EPTING & RANNIK, LLC
/s/Jaan G. Rannik

Jaan G. Rannik
JGR/agg

Enclosures
cc: The Honorable Julie Armstrong, Clerk of Court

South Carolina Court Administration
All counsel of record

46A STATE STREET - CHARLESTON - SC - 29401
PHONE (843) 377-1871 - Fax (843) 377-1310
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON FOR CHARLESTON COUNTY

TONY A. BILLIPS, individually and CASE NO. 2016-CP-10-06265
as a derivative shareholder of Alex’s

Restaurants, Inc. RBCE LA A B

Plaintiff,

W Jan 20 2022

CAROLYN A. BILLIPS, individually orpEr  SC Court of Appeals

and as Trustee for the benefit of
Anthony Billips, William Casey Ivey,
and Alex Billips, and as controlling
person of Alex’s Restaurants, Inc.
and

ALEX’S RESTAURANTS, INC.,

Defendants.

The parties have asked this Court, in their Consent Order of Reference filed May 3, 2017,
to entertain the accounting action, and place a value on Mr. Tony Billips’ eighteen and one-third
percent stake in Alex’s Restaurants Inc. Testimony and exhibits were presented over a two-day

trial beginning August 24, 2021. Having heard and considered the evidence, I rule as follows.

1. Factual Background

A. Ownership of Alex’s Restaurants, Inc.

Alex’s Restaurants Inc. (“Alex’s”) was founded in 1975 by Alex Billips Sr. and Carolyn
Billips, whose original ownership percentages were 55% and 45% respectively. Upon Mr.
Billips’ death in February 1980, his 55% interest was left to be divided equally among Alex Lee
Billips, Jr., William Casey Ivey, and Tony Billips. These shares were held in trust until they
came of age, at which point each would receive their eighteen and one-third percent (18.33%)

interest. There is no dispute that this occurred, nor that Mr. Ivey’s shares were ultimately
1
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transferred to Ms. Billips. It is likewise undisputed that the ownership interests today are:

e Carolyn Billips — 63.33%
o Alex Billips, Jr. — 18.33%
e Tony Billips — 18.33%
B. Operations of Alex’s
At the height of its local market share, Alex’s operated six locations in the Tri-County:
1. 302 Coleman Boulevard, Mt. Pleasant, South Carolina
2. 5503 Rivers Avenue, North Charleston, South Carolina’

3. 2623 Ferrara Drive, North Charleston, South Carolina (known as the
“Dorchester Road” location)

4. 1644 Savannah Highway, Charleston, South Carolina
5. 315 N Hwy 52, Moncks Corner, South Carolina
6. 132 St. James Avenue, Goose Creek, South Carolina
Alex’s revenues came from food sales and video poker machines located within each
restaurant. When video poker was banned in the early 2000s, Alex’s revenues dramatically
declined. Following the 2008 Recession, the company faced further difficulties that left it unable
to meet its financial obligations. The result was the forced sale of certain locations of Alex’s
Restaurants between 2008 and 2013. To stay in business, Ms. Billips contributed some of her
personal assets to keep the business operational. The Court is persuaded that, but for Ms.
Billips’ efforts, Alex’s would not have survived as an ongoing busines enterprise.
As of today, the sole remaining location of Alex’s is located at 132 St. James Avenue in

Goose Creek, South Carolina.

! This location was operated as a laundry after it began losing money as a restaurant in the carly
2000s.
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C. Flowertown Restaurant

Ms. Billips also operated Flowertown Restaurant (“Flowertown™) in Summerville, South
Carolina. Flowertown was founded in approximately 1984 and is wholly owned by Carolyn
Billips. It keeps separate books and files separate tax returns from Alex’s, although it has faced
the same difficulties as Alex’s described supra.

Ms. Billips testified that, as the sole owner of Flowertown and the majority shareholder
of Alex’s, her inability to meet the obligations of either would result in the closure of both.
Accordingly, she has used proceeds from the sale of certain Alex’s locations to satisfy
obligations of Flowertown, and she also sold personal assets to satisfy obligations of Alex’s
(the accounting of which is presented infra).

Flowertown was renamed “Alex’s Restaurant” in about 2013. Ms. Billips testified she
did so in order to reduce advertising expense for both Alex’s and Flowertown but that neither

business saw a change in revenues as a result. It was later renamed “Family Restaurant.”

I1. Valuation

Plaintiff presented evidence and an expert report calculating the value of Alex’s as of
2014. The Court finds that Plaintiff has failed to prove any conduct on the part of Defendants or
any other reason that would justify this Court valuing Mr. Billips” interest of Alex’s Restaurants,
Inc. based on its value in 2014 rather than as of today. Plaintiff provided no definite opinion as
to its present value, instead leaving that decision to the Court.

Defendants argued that the business has operated at a loss over the past decade and that
the value of the business is therefore $0.00. While I find that the business has not been

profitable, as the valuation is for the purpose of setting the price at which Mr. Billips’ 18.3%
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interest in the corporation will be repurchased,’ the question for the Court is what value his
shares have based on prospective earnings. This Court’s decision on this value follows.

A. Methodology for Valuing Alex’s

Plaintiff’s expert, Mr. Ewart, testified that, while he could not determine a valuation of
Alex’s, he could calculate the value of the Goose Creek location (the sole remaining location of
Alex’s) as of 2014 by multiplying its estimated gross revenues over a twelve-month period by a
discount multiplier of 0.28. The Court accepts this methodology and this multiplier.

Though Alex’s Restaurants, Inc.’s tax year ends on July 31, the most recent annual
revenues available to the court are for calendar year 2020, and they show gross revenues of
$392,922.19. The Court also received a profit and loss statement showing $1,742,553.72 in
gross revenues for calendar year 2019. PL. Exh. 19. A review of Alex’s tax returns since 2010
shows that 2019 represented Alex’s highest gross revenues in the last decade. The 2020 numbers
reflect the reality of running a restaurant business during the current COVID-19 pandemic.

To use the numbers from either of these years would not reflect the reality of today —
especially in the restaurant industry which businesses have been severely hampered by the

effects of the COVID-19 pandemic, continuing labor shortages, and the threat of further COVID-

2 A request Plaintiff acknowledged during his testimony:

Q. And you’re asking this Court to determine the value of that
interest and cash you out on your interest, correct?

A. Yeah, from the — what was given to me when it was given to me.
Q. And that would be based on the value today of —

A. Correct.

Q. — the operations?

A. Yes, sir.

Exh. 1, Trial Tr. (Aug. 25, 2021) at 37:1-10.
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19-related disruptions.

This Court must consider anticipated future revenues in order to ascribe a present-day
value to the business. Accordingly, the Court finds that the average of the gross revenues of
calendar years 2019 and 2020, or $1,067,737.96, represents the likely revenues of Alex’s going
forward and is the best means of valuing Mr. Billips’ interest today.

Using this number and Plaintiff’s expert’s (James Ewart) multiplier of 0.28, the value of
Alex’s Restaurants, Inc. as a whole and as of today is $298,966.63.

B. Adjustment Relating to Flowertown

The Court finds that the use of proceeds from the sale of assets of Alex’s in order to
satisfy tax obligations for Flowertown requires an adjustment in the valuation of Alex’s.
Contemporary accounting records show that $170,277.57 of proceeds from those sales went to
satisfying tax obligations for Flowertown. Specifically:

o $42,037.45 toward state taxes from the sale of Rivers Avenue (D. Exh. 5) broken
down as follows:

o a$27,992.62 countercheck (id. at 1),

o an additional $14,044.83 from three checks issued to Ms. Billips (id. at 2,
including handwritten notes); and

e $128,240.12 from the sale of the properties on Dorchester Road (Pl. Exh. 2), as
follows:

o $21,087.01 toward Flowertown sales tax,
o $81,061.15 toward Flowertown’s federal taxes,
o $19,472.01 toward Flowertown’s state taxes,

o and $6,619.95 toward Ms. Billips’ taxes.

However, contemporary accounting records also establish that Ms. Billips contributed

$168,213.90 in personal assets for the benefit of Alex’s during this same time period, as follows:

e 540,000 from the February 5, 2010 sale of her property (“St. George™) to satisfy
payroll taxes for Alex’s Inc. (D. Exh. 4),

5
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e $70,000 and $50,000 respectively for the donation of two properties owned by
Ms. Billips (2619 and 2621 Ferrara Drive) in order to effectuate the sale of the
Dorchester Road location of Alex’s (without which the sale would not have
closed) (D. Exh. 3°); and

e $8,213.90 from the sale of her personal residence (1140 Island View Drive) that
was paid to satisfy obligations of Alex’s. D. Exh. 4.

As the proceeds to Flowertown exceeded Ms. Billips’ personal contributions by
$2,063.67, the Court finds that Ms. Billips owes $2,063.67 to Alex’s Inc., increasing the
valuation of Alex’s Inc. by that amount, for a total of $301,030.30.

C. Valuing Mr. Billips’ Interest

Mr. Billips owns 18.33% of Alex’s Restaurants, Inc., valued at $301,030.30, which
amounts to $55,178.85. I must also account, though, for the judicially noticed fact that Mr.

Billips’ interest is a minority interest subject to a discount in value ranging from 20-40%, which

this Court finds recognizes the discount for less marketable interests in privately held businesses.

See, e.g., Romagnoli, John, Common Discounts Used in Valuations of Closely Held Businesses,

available at https://cst-cpa.com/wp-content/uploads/ Common_Discounts Romagnoli_.pdf (last

accessed November 16, 2021).
In its decision, the Court considers:

(1) the business’s lack of profitability;

(11) Ms. Billips’ submarket salary for operating the business the past four decades;
and

(111))  the risk of capital contributions necessary to keep the business ongoing.

The Court finds a 20% discount on this amount is a conservative reduction to account for

Mr. Billips’ status as a minority shareholder in a business not readily marketable.

3 Of the $320,000 sale price of the Alex’s location and Ms. Billips’ properties, $200,000 was
received for the restaurant and parking, and $120,000 was received for Ms. Billips’ properties.
1d.
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Accordingly, the Court finds the value of Mr. Billips” 18.3% interest to be $44,143.08,
(855,178.85 — $11,035.77 = $44,143.08).
IT IS FURTHER ORDERED that, upon tender of the sum of $44,143.08 to Mr. Billips,

his shares shall be transferred back to the corporation for the benefit of Ms. Billips.

IT IS SO ORDERED.

This _ day of ,2021

Mikell R. Scarborough
Master in Equity
County of Charleston
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Case Caption:

Case Number:

Type:

Charleston Common Pleas

Tony A Billips , plaintiff, et al VS Carolyn A Billips , defendant, et al
2016CP1006265

Master/Order/Other

So Ordered

s/Mikell R. Scarborough 3062

Electronically signed on 2021-11-22 12:05:23 page 8 of 8
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EXHIBIT B



FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Charleston

IN THE COURT OF COMMON PLEAS CASE NO. 2016CP1006265
Tony A Billips et al Carolyn A Billips et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

] ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

|:| Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

I:' Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
HAfﬁrmed; |:| Reversed; |:| Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: El See attached order (formal order to follow) |:| Statement of Judgment
by the Court:

Upon consideration of the Plaintiff's Motion to Reconsider the Master's Order, filed December 2, 2021, the Court GRANTS the
Motion to the extent it orders payment of money in exchange for shares. Instead, the Court orders this action be REMANDED to
the Circuit Court on the remaining causes of action after this Court's Order on the Accounting. The Motion is DENIED as to the
value of the Plaintiff's interest which was reduced for his minority interest in Alex's.

Further, the Court GRANTS the Defendant's Motion for Relief to seal the record as to the four Exhibits requested as the Court
finds this request reasonable and limited in scope and the allegations contained therein not relevant to the accounting cause of
action. Defendant's remaining relief is respectfully DENIED.

ORDER INFORMATION
This order I:l ends El does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 12/20/2021 .

Alex Billips

William Casey Ivey RECE V]
Jan 20 2022

SC Court of Appeal

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

8

SCRCP Form 4CE (08/31/2017) Page 1 of2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2

0829

§9¢9001LdO9102#3SVYI - SVI1d NOWWOD - NOLSITIVHO - NV 0€:8 L¢ 98a L20¢ - d31d ATTVIINOYHLO3 13



Case Caption:

Case Number:

Type:

Charleston Common Pleas

Tony A Billips , plaintiff, et al VS Carolyn A Billips , defendant, et al
2016CP1006265

Order/Electronic Form 4

So Ordered

s/Mikell R. Scarborough 3062

Electronically signed on 2021-12-20 13:05:12 page 3 of 3
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RECEIVED
THE STATE OF SOUTH CAROLINA | Lt
IN THE COURT OF APPEALS Dec142022

SC Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas for the Ninth Circuit

The Honorable Mikell Scarborough, Master in Equity

Case No.: 2016-CP-10-06265
App. Case No. 2022-000078

TONY A. BILLIPS, individually and as a derivative shareholder of Alex’s Restaurants,
DG, e Plaintiff /Respondent,

V.

CAROLYN A. BILLIPS, individually and as Trustee of the benefit of Anthony Billips, William
Casey Ivey, and Alex Billips, and as controlling person of Alex’s Restaurants, Inc. and ALEX’S
RESTAURANTS, INC., ... Defendants/Appellants.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that, pursuant to Rule 210(g) of the South Carolina
Rules of Appellate Procedure, that the Amended Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

Respectfully submitted:
EPTING & RANNIK, LL.C

/s/ Jaan Rannik

Jaan G. Rannik

Clinton T. Magill

46A State Street

Charleston, SC 29401

Phone: 843-377-1871

Fax: 843-377-1310
jgr@epting-law.com
ctm@epting-law.com
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