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         COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

Tony A. Billips, et al., 

Plaintiffs,

vs.        CASE NO. 2016-CP-10-6265 
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P R O C E E D I N G S

THE COURT:  So we are together in the Billips 

case, Billips v. Billips, 2016-CP-10-6265.  

Mr. Ellis, you're here for the Plaintiffs?  

MR. ELLIS:  Correct, Your Honor.  

THE COURT:  Mr. Rannik and Mr. Epting for the 

Defendants?

MR. EPTING:  Yes, sir.

MR. RANNIK:  Yes, sir.

THE COURT:  Very good.  So I have a number of 

motions, it looks like have been filed, and I've been 

back through the file just to cover that.  Some are 

discovery, but some are also comparatively 

dispositive; is that right?

MR. RANNIK:  That's right, Your Honor.  There 

are two general main issues here.  The first is the 

viability of a lis pendens, and then the second 

relates to some discovery issues.  There's a little 

overlap, but that's what we're here to talk about.  

THE COURT:  All right.  These are your 

motions, I think, Mr. Rannik?  

MR. RANNIK:  They are indeed, yes.  

THE COURT:  You may proceed.  

MR. RANNIK:  Thank you, Your Honor.  May it 
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please the Court?  I just went about saying that this 

is a Motion to Dismiss, and while that is the case, 

and it focuses on the allegations in the Complaint, I 

think maybe a little bit of general background would 

be helpful here, too.

THE COURT:  Sure.

MR. RANNIK:  Judge, the Defendant, Carolyn 

Billips, is the majority shareholder of Alex's 

Restaurants.  She's run that business since 1980.  

1980 is the year when Alex, Senior died.  At the time 

of his death he owned 55 percent of the corporation 

and Carolyn owned 45 percent of the corporation.  

In Alex's Will, he left his interest into her 

three sons to be held in trust until they turned 25 

and Ms. Billips was one of the co-trustees of this 

trust.  They all turned 25 and received their shares, 

and the last disbursement was, I believe, in 1999.  

Subsequently, Ms. Billips bought some of the 

shares from her sons, and now is a 63 percent 

shareholder in the corporation.  Judge, she's 

stewarded the business through some very tough times.  

She's paid herself a very small salary and sometimes 

no salary for a period of years.  In one particular 

instance she ended up having to sell off personal 

assets to put money into the company to keep it 
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afloat.  Now, with that I'll get to my motions.  

THE COURT:  Okay.

MR. RANNIK:  Now, Judge, we believe that 

certain claims in the amended complaint are subject 

to dismissal, mainly the tenth cause of action, which 

is for a constructive trust; the 11th, which is for a 

resulting trust; and I'm going to go back, the 7th, 

which is a derivative shareholder suit.  

Judge, the leading cause of action for a 

constructive trust under South Carolina law is you 

have to identify some specific misconduct.  That 

hasn't happened here, which makes it difficult for us 

to defend the claim.  Not only does the Complaint not 

specify any specific misconduct, but when we sent in 

interrogatories saying, Please identify the specific 

misconduct that you allege that Ms. Billips 

undertook, we got very general answers back.

Now, the reason this is important in a Motion 

to Dismiss context, fraud must be pled with 

particularity, and fraud is an essential element of a 

constructive trust.  That is what the South Carolina 

Supreme Court stated in 1987 in a case called Lollis 

v. Lollis, which is L-O-L-L-I-S.  That's 291 S.C. 525.  

Judge, here we just don't have the 

particularity.  We have some very general statements, 
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and we haven't been able to get the discovery either, 

so we believe that that claim could be subject to 

dismissal on that basis.  

The next cause of action was the resulting 

trust.  Judge, the resulting trust applies under 

South Carolina -- under a really narrow circumstance.  

Basically, if one party puts up money, purchase 

money, for some real property and then the real 

property is titled in somebody else's name, the 

person who put up the money gets a resulting trust.  

It's an equitable remedy.  

Here there's just no allegation that that has 

any applicability to this situation.  There's no 

allegation that the property was purchased by the 

Plaintiffs in Ms. Billips' name and that he intended 

to get a trust from it.  For that we believe it's all 

subject to dismissal.  

Additionally, as I referred to the trust in my 

little introduction, there was a real -- there was an 

actual express trust, and it did not fail.  Where 

there's an express trust you don't have a resulting 

trust.  

THE COURT:  And I assume that trust at this 

point in time is gone; is that right?

MR. RANNIK:  That's correct.
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THE COURT:  All the children are now over the 

age of 25, and the trust itself has been 

extinguished, and they've got their own individual 

interest; is that right?  

MR. RANNIK:  That's exactly right, Judge.

THE COURT:  Okay.  

MR. RANNIK:  Now, Judge, the reason I -- the 

significance of these two claims being dismissed or 

being subject to dismissal, if the Court agrees, is 

that there were two lis pendens filed with the 

Complaint:  One on a property that is owned by Alex's 

Restaurants and one on a piece of property that was 

owned by Carolyn Billips, individually, since 1996 

that's never been part of the Alex's Restaurants' 

umbrella.

Now, the only causes of action that affect 

title to real property are the constructive and 

resulting trust claims.  So if those were to be 

dismissed or subject to dismissal, the lis pendens 

would have to be dismissed as well.  Now, with regard 

to the piece of property that's owned in Ms. Billips' 

name entirely, that should be dismissed in any event 

because there is no cause of action that affects 

title to that piece of property.  

On the face of the lis pendens itself, it 
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gives the property description.  The property 

description is perfectly clear that the property was 

conveyed to Carolyn A. Billips by deed of John Derek 

Mickalis, dated May 20, 1996.  There's no mention of 

Alex's on here.  It's just not part of it.  

Additionally, Judge, I believe that the purpose of 

the lis pendens was to alleviate a concern on the 

part of the Plaintiff, which was that there would be 

some wholesale -- selling off of corporate assets, 

and there would be.  To alleviate that Ms. Billips, 

at the very outset of this case, agreed not to sell 

or encumber any property under the Alex's umbrella 

without giving notice to the Plaintiffs.  We believe 

that that would take care of any concern.  

The final cause of action I was hoping to go 

over with Your Honor, is the derivative shareholder 

suit.  First, it's just a technical matter.  Per the 

Rules of Civil Procedure, you have to file a verified 

Complaint alleging a derivative shareholder's suit.  

That was not done.  

More specifically what I wanted to talk about 

is the requirement that the Complaint alleged with 

particularity the efforts made to obtain whatever 

result is sought from the directors or from the 

board.  The reasons, if you didn't make that demand, 
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why not?  

So Judge, the Rule is nice and clear.  It says 

that the Plaintiffs must allege with particularity 

the efforts made, if any, by the Plaintiff to obtain 

the action he desires from the directors or 

comparable authority and the reasons for his failure 

to obtain the action or for not making the effort.  

So here, Judge, primarily the relief that is 

sought is an accounting of the corporation, 

presumably because the Plaintiff would like to be 

bought out of his shares and he seeks also judicial 

intervention to prevent some selloff of assets.  He 

alleges he did not make a demand and says it would be 

futile, but the only grounds that were given for it 

being futile were that, quote -- and this is from 

Paragraph 66(c) of the Complaint -- Ms. Billips, 

would certainly not agree to essentially bring a 

lawsuit against herself.  

Now, again, let me go back to the rule.  I 

haven't said this very clearly yet.  The demand has 

to be with regard to the action that you're trying to 

get from the corporation.  Now, if the action that 

was sought from the corporation is a lawsuit to be 

brought against Ms. Billips, then he has adequately 

pled futility.  To the extent that he's seeking an 
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accounting or a judicial intervention to protect the 

interests of the corporation, there has been no 

allegation as to why such a demand would be futile.  

Again, when asked not to transfer or encumber any 

properties after this suit was filed, Ms. Billips 

agreed, so it would not have been futile.  

So Judge, we've worked well with the other 

side on this case generally speaking, and perhaps the 

easiest thing to do here, because this is a technical 

matter, is to give them time to amend the Complaint 

as necessary to satisfy these issues if the Court 

agrees that they're issues.  

In the meantime, however, we would like the 

lis pendens to be dismissed, so that is the basis of 

my Motion to Dismiss.  Would you like me to go into 

the Motion to Compel, or would you like to hear from 

the other side?  

THE COURT:  Let's hold off on that.  Let's 

stick with this one.  This is more significant at 

this point in time, then we'll go from there. 

MR. RANNIK:  Thank you, Your Honor. 

THE COURT:  Mr. Ellis? 

MR. ELLIS:  Thank you, Your Honor.  May it 

please the Court?

THE COURT:  Yes.
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MR. ELLIS:  And Your Honor, I was not prepared 

to defend us against that.  The only notice we've 

received as far as today's l2(b)(6) motion was as to 

certain counts of Plaintiffs' Amended Complaint.  

Reading that together with the Consent Order of 

Reference referring this case to the Master, the 

Consent Order of Reference only dealt with the first 

two counts being before the Master, the issues of 

accounting.

THE COURT:  Okay.  

MR. ELLIS:  So based upon that I was under the 

impression that we were just going to be talking 

about the first two causes of action. 

THE COURT:  You might be right.  Let's look it 

up.  When was that?  I saw it in -- Judge Jefferson, 

I think, signed the order, right?

MR. ELLIS:  May 3, 2017, is the file date.

THE COURT:  Okay.  

MR. ELLIS:  It was his consent order that was 

actually signed by Julie Armstrong. 

THE COURT:  Okay.  I saw something that 

Judge -- I thought I saw something.  Julie 

Armstrong's one does clearly say accounting.  I 

thought I saw Dee Dee Jefferson signed something.  

That might have been a different case.  Mr. Rannik?  
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MR. RANNIK:  Judge, that may be correct.  When 

we filed our motion we just filed it with the Court, 

and it was assigned to Your Honor. 

THE COURT:  Okay.  Well, I guess the case has 

been referred over here, but it sounds like you-all 

might have bifurcated this thing, whether that was 

intentional or not intentional I don't know.  That's 

what I hear you saying; is that right?  

MR. ELLIS:  That is what I'm saying.  I cannot 

say.  I took over this case from another associate. 

THE COURT:  Yes, and I just found Judge 

Jefferson's order.  That's the consent order 

substituting counsel.  I think Grant Williamson must 

have left you-all's firm or something?

MR. ELLIS:  Correct, Your Honor.  

THE COURT:  And then Grady was substituted and 

you're over at the firm so that works.  Okay.  So in 

appearing that the above-titled action -- I'm reading 

from the Consent Order of Reference -- is a proper 

matter to refer to the Master-in-Equity for 

Charleston County so he may preside over the 

accounting requested by the Plaintiff, a motion of 

Mr. Epting, attorney for the Defendants, with the 

consent of the Plaintiffs order, that the matter is 

referred to Mikell Scarborough, Master-in-Equity of 
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Charleston County, with regard to the accounting 

requested by the Plaintiff.

Mr. Rannik, I hate to tell you this, but I'm 

not sure I've got jurisdiction over anything with the 

accounting.  That was by agreement.  That's what 

Mr. Ellis is telling me.  I don't know if that was 

the intention, but that's what it says.  As 

Master-in-Equity I only get what I'm given.  There 

are plenty of cases out there on that one, on 

jurisdictional issues.  What your reference says is 

what it says.  What we've gone into is the two trusts 

and the derivative shareholder cause of action.  

Those may still be ripe in another forum.  I'm not 

sure they're ripe in front of me.  That's my concern.  

Okay?  

MR. RANNIK:  I definitely understand, Your 

Honor.  The one additional consideration I might 

raise, and I don't know that it overcomes anything is 

of course the constructive and resulting trusts 

are -- or resulting trusts are an equitable remedy.  

That matter then becomes the issue of -- 

THE COURT:  It comes as a 12(b)(6) and then I 

saw the reference to 23(b)(1), and it looks like 

even -- I was scratching my head on that one, only 

because the caption of Rule 23 is Class Actions.  Is 
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that a number of shareholders other than just these 

parties?  

MR. RANNIK:  No, Judge, but Rule 23(b)(1) 

refers specifically to derivative shareholders.

THE COURT:  Sure, yes.  

MR. EPTING:  Judge, could I ask a question?  

THE COURT:  Sure, Mr. Epting.  

MR. EPTING:  Is the objection one of notice?  

I just wonder if we aren't going to get down the 

wrong road here, Judge.  We've got equitable matters 

that should be heard by you because -- 

MR. ELLIS:  That's correct.  I was only -- 

based upon what was before the Judge and not knowing 

exactly what you-all -- what certain counts.  I just 

assumed it before Judge Scarborough.  

THE COURT:  I went back and went through the 

whole file, and the original answer alleged the same 

thing as to the derivative cause of action.  The new 

one was fairly similar to that one.  I didn't go 

through it line-by-line.  It's a technical argument 

as to the derivative shareholder suit.  What I hear 

you-all saying, what's really impacting you right 

now, are these filings of these lis pendens.  Do 

you-all have some agreement outside of the case 

itself that nothing is going to be encumbered or 
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mortgaged or transferred?  

MR. RANNIK:  We do, Judge.  We have a copy of 

the letter. 

THE COURT:  Mr. Ellis, are you agreeing with 

that?  

MR. ELLIS:  I just want to see the letter. 

MR. RANNIK:  Of course.  This was to Grant 

before.  

MR. ELLIS:  Okay. 

MR. RANNIK:  I'll hand a copy to you, Judge.  

THE COURT:  Sure.  Thank you.  

MR. RANNIK:  This is not one that I marked.  

Sorry.  

THE COURT:  This looks like it's forming the 

basis for the referral as well, does it not?  

MR. RANNIK:  It was at the beginning of our 

discussion to that, Judge.  

MR. EPTING:  Judge, might I make -- 

THE COURT:  It's your letter.  You certainly 

could expand on it.  

MR. EPTING:  Well, I just thought you are 

practical, Judge.  What the rub is here is Alex's 

doesn't own this piece of property. 

THE COURT:  This third-party piece?  

MR. EPTING:  This third-party piece.

0769



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

THE COURT:  It's in her individual name, 

apparently.

MR. EPTING:  That loan is up for renewal.  The 

Plaintiff would be advantaged by the lis pendens 

remaining on Alex's and the debt being able to be 

transferred exclusively to the third piece of 

property.  We're simply trying to deal with that 

issue, and since the lis pendens is improper in the 

first instance, that's our practical concern.  So we 

would like either before you -- we think we're 

correct on the issue about is the lis pendens proper, 

but maybe there's a way just to sort of go straight 

to it because I think my logic is pretty unescapable.  

Secondly, all this ties in in this way.  They 

have listed Mr. Hartnett, Mr. Wood, and Mr. Freeman 

as experts.  The way this relates, Judge, in not 

getting responses to -- well, what are the 

allegations of fraud?  Mr. Hartnett, of course, I 

know, and in passing I said, I see you turned up as 

an expert.  He said, I don't know anything about it.

So Mr. Freeman had, what, two e-mails?  So 

everywhere we go to try to figure out what is the 

discovery piece here, we're not getting anywhere.  So 

more than anything, we're happy with another 

scheduling order, but we need some specificity about 

0770



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

what are these allegations, a date or a time when 

these experts will be prepared, and we can take them 

and amend the Complaint consistent with whatever 

they're going to say in the interrogatories so we can 

get the discovery going in this case.  That's the 

larger piece. 

MR. ELLIS:  I completely understand what 

Mr. Epting is referring to, and we are -- our entire 

case is we are on the outside looking in, so we are 

dependent upon getting our discovery from them to 

give to our next person so they can then evaluate it 

and give reports.  

I know that you-all have been frustrated with 

getting depositions scheduled of our experts, but we 

still need to have our experts have the -- 

THE COURT:  You need the data to give to the 

experts.  I'm with you.  

MR. EPTING:  If I could ask, what is it that 

we haven't -- I thought we had turned over all the 

accounting information to you. 

MR. ELLIS:  There's still some corporate tax 

returns outstanding.  April 11th, I did get some 

responses -- two weeks ago today -- I did get some 

more property descriptions, and then also they did 

describe that we had our outside agreement that we 
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were limiting our corporate tax returns, so we're 

still waiting on those as well. 

THE COURT:  Mr. Ellis, what's your position 

relative to this lis pendens on this 

individually-owned piece of property into 

Ms. Billips?  

MR. ELLIS:  I would love to talk to 

Ms. Billips and I would love to talk to opposing 

counsel outside of the courtroom and understand what 

it is exactly they're saying.  If it makes sense, I 

would most likely advise my client to consent to 

that, but I would need his consent prior to doing so.

THE COURT:  Well, I can cut to that for you.  

What is your claim as to her individually?  I assume 

it could only be individually.  She was named 

individually and as trustee, but I'm informed that 

the trust doesn't exist anymore.  

MR. ELLIS:  Your Honor, we're still asking for 

an accounting of the trust.  That is the two actions 

that have been referred to, the accounting of the 

trust and the accounting of the corporation, and one 

of those is breach of fiduciary duty as cotrustee.

THE COURT:  Okay.

MR. ELLIS:  There is worry that she maybe used 

funds inappropriately for personal gain.  We call 
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into question some of the purchases of the 

outstanding shares from our client's step or half 

brothers.  We are thinking that she may have 

personally gained, as a result of her role as trustee 

and as controlling shareholder, resulting in unequal 

distributions which then can be traced to her 

individual home.  

THE COURT:  Okay.  And I assume that's what 

this property is?  It's her home; is that right?

MR. ELLIS:  Correct, Your Honor.

MR. RANNIK:  It's actually not, Judge.  It's a 

shopping center out in Summerville.  There's a couple 

of businesses there that she rents out.  That's not 

where she lives.  She lives elsewhere.

MR. ELLIS:  Is that the one with Alex's 

corporate office in it?  

MR. RANNIK:  I think that's the Goose Creek 

property, and that's owned by Alex's.  This is just a 

separate business enterprise.  

MR. ELLIS:  So basically from the time of 

Alex, Senior's death, we're saying that she has had 

potential to mismanage the funds, funnel funds her 

way to purchase -- 

THE COURT:  You mean over 36 years?  He died 

in 1980?
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MR. ELLIS:  Correct, Your Honor.

THE COURT:  Well, that's a different motion 

there.  We'll cross that one another day.  I'm not 

even sure that one is in front of me either, but on 

the issue of accounting it might be.  

I don't see how -- if this lady is -- if this 

is a separate piece of property -- what are you-all 

trying to do?  Refinance it?  You're not trying to 

sell it, are you?

MR. EPTING:  That's all, Judge.  We have no 

intention of disposing of it.  It's purely an issue 

with the bank.  Whatever the value -- as an aside, 

Judge, whatever the value -- as an aside, Judge, 

whatever the value of Alex's might be as an ongoing 

business, whatever it is, it's going to be more than 

represented by the value of Alex's.  Which if this 

loan is taken off of the property owned by Alex's and 

put on the shopping center that is in Summerville -- 

well, there's going to be plenty of assets, Judge, 

given the nature of the value of these shares in this 

business.  

THE COURT:  Okay.  And how many Alex's 

Restaurants are still out there?  There used to be 

tons of them.  I don't know if there are tons of them 

anymore.
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MR. EPTING:  There are now two, Judge.  

THE COURT:  Down to two restaurants?  Okay.  I 

think I read that the last time we were together.  

Mr. Ellis, other than checking with your 

client on removing of the lis pendens -- I'm assuming 

it's in Dorchester County.  You-all said Summerville.  

Is that Dorchester?  Summerville is probably in three 

counties like Ladson.

MR. ELLIS:  All three.

MR. RANNIK:  That's correct.  

THE COURT:  It's in Dorchester?  

MR. ELLIS:  Yes, sir.

THE COURT:  Okay.  Well, what I would be 

willing to do for the benefit of Ms. Billips on that 

would be to order the removal of the lis pendens, but 

I would require you-all to notify Mr. Ellis on behalf 

of his client, whatever's going to happen, whatever 

money is being -- whatever the amount of the debt is 

today, whatever the amount of the debt is going to 

be, and if they're moving debt from an Alex's store 

over to there, they should be entitled to get that.  

So it would be something that they ought to be 

entitled to receive on an information basis.  That 

would be consistent with their accounting cause of 

action, just to follow the funds on that sort of 
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thing.  So I don't have a problem with that.  That 

allows it to move forward, which I understand is the 

frustration that you've got right now.  I understand 

that.  Okay?  Just make sure he stays in the know on 

that, just so you-all are in the know on that.  

As to the dismissals -- because technically 

the accounting -- I'm not sure I can touch those 

today.  I think maybe you-all need to go back and 

talk about that and as to what, if anything else 

wants to come in here or what needs to be tried by a 

jury.  It doesn't matter to me.  

I would order that there would be an agreement 

not to sell or otherwise encumber any of Alex's 

assets.  Alex's is essentially what I think the 

Plaintiff is after, are they not, in tracing the 

funds?  Mr. Ellis?  

MR. ELLIS:  Correct, Your Honor.  The same 

thing falls under the results of the trust.  

THE COURT:  Right.  Their share of whatever is 

as a result of that, Alex's Restaurant, Inc., right?  

MR. ELLIS:  Correct.  Anything that would have 

been trust money or corporate money to buy outside.

THE COURT:  Okay.  I'm with you on that one.

MR. EPTING:  Judge, one thing that may -- we 

would like to get a little more specificity either in 
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the Complaint or in the interrogatories, just to have 

a better idea of what the timing is.

THE COURT:  Right.  

MR. EPTING:  Essentially, what I think the 

issue is, and it may be helpful to the Court and you 

might know this, but the larger piece of property, 

the most profitable one -- at the time that I'm 

talking about there was another location.  It was on 

Dorchester Road.  It's since been sold and whatever 

monies came out, wherever it was supposed to go, 

leaving two.  

The most profitable one was in Goose Creek.  

They had a very large storm.  The insurance company 

decided that since there was a code violation in the 

roofing truss that when the roof failed and the 

restaurant closed that they wouldn't pay anything.  

That's how I met Ms. Billips.  So the restaurant was 

closed for a long, long time, Judge.  

The first thing was to get the insurance 

company to pay to restore the restaurant so we could 

reopen.  By that time there were all sorts of tax 

issues, payroll taxes and the like.  

Eventually, say five years ago, we got a 

settlement from the insurance company, and the money 

went into Alex's to basically fund that business and 
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get it back on its feet.  

In the process, Ms. Billips had to sell her 

own assets, and in order to keep things going as best 

they could, Alex's owned the note.  We had to 

discount that note in order to get the funds in order 

to pay the taxes.  

That's what's in here.  Ms. Billips wasn't 

even drawing a salary because the company couldn't 

afford to pay her.  We're obviously being paid by 

Alex's.  We'd like to move this thing as quickly as 

possible.  Ms. Billips is 76 years old.  You're not 

as old as me, so I can say, She's just like your 

grandmother.

THE COURT:  Actually, that would be my mother.  

I'm older than you think.  

MR. EPTING:  So anyway, we're trying to 

facilitate -- let's find out what's at issue.  Let's 

get the discovery.  If there are going to be experts 

let's tee them up.  Let's move this thing.  This is 

not a whole lot of money.  And something 

that Mr. Rannik didn't say is -- I think the 

Plaintiff own 16 and 2/3 of a percent. 

MR. RANNIK:  18 and 1/3.

MR. EPTING:  18 and 1/3.  Just for the Court's 

information.  
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THE COURT:  This is my second restaurant 

dispute of the day, I'll have you-all know, and the 

percentages are very similar.  So how can I help 

you-all from a discovery standpoint?  I'm interested 

in doing that for no other reason than I like -- for 

some reason I'm a get 'er done kind of guy.  I like 

to move things along.  Mr. Ellis, what is it that you 

need?  You're seeking some additional information?  

MR. ELLIS:  Yes, Your Honor.  So we have some 

corporate returns for Ms. Billips.  It's not like 

they're extremely overdue with those.  We are finding 

out what we need and then asking for them.  We have 

retained an accountant to go through the stuff we are 

receiving as we receive those things.  He goes 

through them and then we find out more questions we 

need to have answers to.  

We are running up against our consent 

scheduling order.  It probably needs to be modified, 

I would think, to get this within those parameters.  

Right now we don't know all the questions we should 

be answering.  Questions keep popping up. 

THE COURT:  Okay.  And you know, I'm happy to 

amend the scheduling order to meet what criteria is 

going to keep the ball rolling and in play.  The only 

thing I saw, other than these Motions to Dismiss was 
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a Motion to Compel, and that was because they were 

trying to get your expert witnesses up for a 

deposition.  Somebody sent me a litany of some 

e-mails back and forth which I glanced at.  I didn't 

see a whole lot of them, but I saw some e-mail 

correspondence about agreeing not to do the 

deposition now and they can do something later.  I 

think that was between the two of you-all.  I'm not 

even sure how I saw it, but it was in here somewhere.  

So anyway, have you-all named -- has each 

party named their experts at this point in time?  We 

are past that according to the scheduling order I 

looked at.    

MR. ELLIS:  And we are under the duty to name 

our experts first.  We do believe we have all of our 

experts that we want named.  Of course -- I will 

agree that our experts are not up to speed.  They are 

not ready to go.  The Defense might want to add 

additional experts upon seeing our experts' reports.  

They have named two experts?  

MR. RANNIK:  We named one expert, Judge, and 

reserve the right to name rebuttal experts. 

THE COURT:  Sure.  Okay.  Very good.  So is 

there any additional information that you-all need 

other than getting these experts ready for 
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depositions?  That was the gist of that Motion to 

Compel. 

MR. RANNIK:  It was and I think again, just 

what we were talking about -- just general 

information about what the claims actually are. 

THE COURT:  Okay.  And then I think that's one 

thing that you-all need to talk about.  Is this 

something that you-all just want to try?  Mr. Ellis, 

this is really in your ballpark since you're the one 

raising it.  Is this something that you want to try 

from an accounting standpoint over here and then go 

to Common Pleas and be in front of a jury on these 

other claims, or do you-all want to punt that and 

bring it on over here, non-jury?  

You don't have to answer that question to me 

right now, but you need to be thinking about that.  

To me it doesn't make sense to go try the same case 

in two different venues.  That's just me.  Okay?  

That's just duplication of effort, but if you don't 

like it the first time, you get a second bite at the 

apple.  I understand that.  I did the exact same 

thing this morning.  I sent these people away and 

told them for 60 days they need to go get something 

worked out.  

If you're going to amend your Complaint I 
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think you can do that, just exactly what Mr. Rannik 

suggested.  I did that this morning.  I would suggest 

you do it again if you want to move under the -- seek 

to amend your Complaint again to bring it in 

compliance with the Rule that would probably be in 

your best interest, and then you-all need to re-up 

the scheduling order. 

MR. EPTING:  We will consent, Your Honor.  

It's fine by us, whatever time Mike needs to amend 

it, we just ask that it be more specific as to what 

the allegations are and you can do whatever you want 

to with a derivative action and we'll work with you. 

THE COURT:  All right.  

MR. ELLIS:  All right. 

THE COURT:  Does that work?

MR. ELLIS:  It works.

THE COURT:  So coming out of here I'm going 

to -- I hate to do this to you, Mr. Rannik, but I'm 

going to take the soft side of the equation, and I'm 

not going to go outside of the Order of Reference 

here on the accounting issue, but I am interested in 

keeping you-all on track and the ball rolling forward 

on that issue unless and until you-all can come to 

some other terms as to what the other causes of 

action are.  I'm happy to hear them or happy to not 
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hear them, whatever you-all decide, but as to the 

discovery, I would like for you-all to move forward 

on that as quickly as possible.  

I'm willing to entertain an amended scheduling 

order if you-all can get to work on that.  I think 

this one lead us to sometime in August to be starting 

to get ready for trial.  Of course, I always hear 

dispositive motions before that anyway.  I'm happy to 

do that then.  

Then if you-all can get -- Mr. Ellis, if you 

can state specifically what it is that you need, put 

that in writing to them -- by e-mail would be 

sufficient I would think.  Hey, we need this, we need 

that.  I can get that stuff to my expert and then 

make him available for a deposition, and then you-all 

can start moving this ball down the road.  Okay?

MR. ELLIS:  Thank you, Your Honor.

MR. RANNIK:  Thank you.

MR. EPTING:  Thank you, Judge.

THE COURT:  All right, gentlemen.  Good to see 

you-all.  Mr. Rannik, good to see you, sir.  Very 

well done.  Mr. Epting, thanks for all that history 

on Alex's Restaurant.  

(The proceedings were concluded at 2:43 p.m.) 
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State of South Carolina)
    )

County of Charleston   ) C E R T I F I C A T E

I, Christine A. Smith, Court Reporter and 

Notary Public for the State of South Carolina at 

Large, do hereby certify that the foregoing 

transcript is a true, accurate, and complete record.

I further certify that I am neither related to 

nor counsel for any party to the cause pending or 

interested in the events thereof.

Witness my hand, I have hereunto affixed my 

official seal this 30th day of April, 2018 at 

Charleston, Charleston County, South Carolina. 

__________________________
Christine A. Smith 
Notary Public
My Commission Expires
May 12, 2021
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

_______________________________ 
 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas for the Ninth Circuit 

 
The Honorable Mikell Scarborough, Master in Equity 

________________________________ 
 

Case No.: 2016-CP-10-06265 
App. Case No. 2022-000078 

_________________________________ 
 

TONY A. BILLIPS, individually and as a derivative shareholder of Alex’s Restaurants, 
Inc.,………….................................................................................................Plaintiff /Respondent, 

 
v. 
 

CAROLYN A. BILLIPS, individually and as Trustee of the benefit of Anthony  Billips, William 
Casey Ivey, and Alex Billips, and as controlling person of Alex’s Restaurants, Inc. and ALEX’S 
RESTAURANTS, INC.,…………………………………………………Defendants/Appellants. 

 
_________________ 

 
APPELLANTS’ MEMORANDUM REGARDING APPEALABILITY 

_________________ 
 

The Appellate Courts of South Carolina shall entertain appeals of orders that are either 

final, “involve the merits,” or “affect a substantial right.”  S.C. Code § 14-3-330.  The Master in 

Equity’s orders appealed by Appellants involve the merits of the dispute — as defined in this 

State’s appellate jurisprudence — and are immediately appealable.  Appellant Carolyn Billips 

responds to this Court’s inquiry regarding appealability as follows. 

I. The Orders Involve the Merits 

By statute, South Carolina’s appellate courts shall entertain appeals of intermediate 

orders “involving the merits” of the dispute: 
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The Supreme Court shall have appellate jurisdiction for correction 
of errors of law in law cases, and shall review upon appeal: 

(1) Any intermediate judgment, order or decree in a law 
case involving the merits in actions commenced in the 
court of common pleas and general sessions, brought 
there by original process or removed there from any 
inferior court or jurisdiction . . . . 

S.C. Code Ann. § 14-3-330.  “An order involves the merits if it finally determines some 

substantial matter forming the whole or part of some cause of action or defense in the case.”  

Long v. Sealed Air Corp., 391 S.C. 483, 489, 706 S.E.2d 34, 37 (Ct. App. 2011) (citing Hunt v. 

Whitt, 366 S.C. 379, 387 (Ct. App. 2005)). 

A. The Orders Fully and Finally Resolve the Accounting Cause of Action 

 In this matter, which concerns disputes regarding the running of a small family business, 

Plaintiff’s accounting cause of action was referred to the Master in Equity by consent order filed 

May 3, 2017 and was tried before the Master on August 24 and 25, 2021.  The Master’s 

November 22, 2021 order fully disposed of Plaintiff’s accounting cause of action.  Accordingly, 

the order (in conjunction with the December 21, 2021 order on Plaintiff’s motion for 

reconsideration) “involves the merits” because it “finally determined some substantial matter 

forming the whole or part of some cause of action.”   It is therefore immediately appealable 

pursuant to S.C. Code § 14-3-330. 

B. The Orders Resolve Substantial Matters Relating to the Remaining Causes of 
Action 

Significantly however, the Master’s orders also determined “substantial matters forming 

the whole or part” of Plaintiff’s remaining causes of action.  At trial, Plaintiff contended that a 

determination of the factual allegations underlying his other causes of action were essential to 

any decision as to the accounting cause of action: 
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[O]f course, the malfeasance goes into the value of Mr. Billips’ 
share, of the value of the business. 

[. . . ] 

Your Honor, we believe that the malfeasance does directly go to the 
value of the business. 

Trial Tr. (Aug. 24, 2021) at 18:1–2, 18:14-16.  Further, Plaintiff’s counsel stated: 

THE COURT:  Y’all still think that there’s a value that’s owed for 
those five [units] that have been sold? 

MR. ELLIS:  Well, and that gets into why it’s hard to do without 
going into the malfeasance, which – of the defendants in this case 
because we do think that these multiple units were grossly 
undervalued because they were liquidated for paying for Ms. 
Billips’ individual liabilities and for her other companies’ liabilities. 

Trial Tr. (Aug. 25, 2021) at 232:6–16.  Plaintiff introduced evidence of alleged malfeasance and 

sought to prove the same at trial.   

The Master considered the factual allegations and the evidence adduced related thereto in 

resolving the accounting cause of action: 

The Court finds that the Plaintiff has failed to prove any conduct on 
the part of Defendants or any other reason that would justify this 
Court valuing Mr. Billips’ interest of Alex’s Restaurants, Inc. based 
on its value in 2014 rather than as of today. 

Order (Nov. 22, 2021) at 3.  Indeed, the Court stated on the record — in contravention of 

Plaintiff’s contentions of malfeasance — that Defendant is responsible for keeping the business 

afloat: 

This is an ongoing business, and it’s largely dependent on the efforts 
of Ms. Billips over there.  I don’t think if it was [sic] for her, that the 
business would still be open is what it sounds like to me. 

Trial Tr. (Aug. 25, 2021) at 241:13–17.   
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Accordingly, the Master’s order dealt with those factual contentions, and his rulings bind 

Plaintiff as to his remaining causes of action, as the South Carolina Supreme Court noted in 

Lawson v. Rogers: 

Lawson and Houck raise a final issue, which is that the order below 
went beyond the scope of the accounting by making conclusions of 
fact and law which should be left for the tort claims. We disagree. 
The pleadings reflect all the claims arise out of the same set of facts 
and wrongdoing. Lawson and Houck, having chosen to proceed in 
an accounting action, have made an election of remedies, and may 
not now proceed with alternative remedies for the same wrong. 

312 S.C.492, 501,  435 S.C. 853, 858–59 (1993).  The Supreme Court reached this conclusion 

citing the following language from Corpus Juris Secundum: 

[A] decree in a suit for an accounting is conclusive on the defendants 
on the question of their liability to the plaintiff as to all matters dealt 
with in the decree, and is equally conclusive on the plaintiff as 
determining that he has no other claim against the defendant 
growing out of the subject matter involved.    

1A C.J.S. Accounting § 55(a) at 61 (1985).  Plaintiff is bound by the Master’s determinations 

regarding his factual allegations, and Plaintiff’s remaining causes of action are founded on those 

same contentions.  Accordingly, the Master’s orders “involve the merits” of the remaining causes 

of action too and are immediately appealable on that basis too pursuant to S.C. Code § 14-3-

330(1). 

II. Appellants Are an Aggrieved Party 

The Master’s order ascribed a value to Plaintiff’s interest in a family business based on 

the trial testimony despite Plaintiff failing to adduce any competent evidence as to the present 

value of that interest.  Appellants therefore argued that the value of Plaintiff’s interest could only 

be found to be $0.  The Master disagreed and found the value was approximately $40,000; 
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Appellants are aggrieved, preserved the issue, and are entitled to appeal.  Rule 201(b), 

S.C.A.C.R. 

III. Interlocutory Orders May Be Reviewed in Conjunction With Immediately 
Appealable Orders 

Appellants also appeal the substance of the Master’s Ruling on Plaintiff’s Motion to 

Reconsider as it relates to the Plaintiff’s choice of remedies and the denial of relief requested by 

Appellants.  While these limited rulings would not normally be immediately appealable, “an 

order that is not directly appealable will be considered if there is an appealable issue before the 

court.”  Cox v. Woodmen of the World Ins. Co., 347 S.C. 460, 469, 556 S.E.2d 402 (Ct. App. 

2001).   

Because the Master’s orders involve the merits and are immediately appealable as 

discussed above, these rulings in the December 21, 2021 order following Plaintiff’s Motion to 

Reconsider are also properly before this Court. 

IV. Conclusion 

The Master’s orders are immediately appealable.  Appellants request that the briefing 

deadlines be held in abeyance pending the Court’s determination.   

      

Respectfully submitted: 

EPTING & RANNIK, LLC 
 
February 4, 2022    /s/ Jaan Rannik___________ 
Charleston, South Carolina   Jaan G. Rannik 

46A State Street  
Charleston, SC  29401 
Phone: 843-377-1871  
Fax: 843-377-1310 
jgr@epting-law.com 
 

ATTORNEY FOR DEFENDANTS/APPELLANTS 
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TOny A Billips Order/Protection from Court Appearance Order 12·22·2020 02:39:42 PM 
Tony A BIiiips NEF( 12·22·2020 01:01:03 PM) Order/Order Cover Sheet $25 .... Filing 12-7.2-2020 01:26:17 PM 
Tony A Billips Order/Order Cover Sheet $25.00 Filing 12-22·2020 01:01:03 PM 
Tony A Billips NEF(ll-11·2020 11:25:48 AM) Amended/Amended Summons And ... Filing 11-12·2020 10:37:11 AM 
Tony A Billips NEF(l 1-11 ·2020 12:30:22 PM) Order/Order Cover Sheet $25 .. ,. Filing 11· 12·2020 t0:21:51 AM 
Tony A Billips Motion/Leave to Amend Complaint Motion I I-LJ -2020 12:30:22 PM 
Tony A Billips Motioh/Leave to Amend Complaint·EX_l Monon 11-11·2020 12:30:22 PM 
Tony A Billips 2nd Amended Summons And Complaint Filing 11-11·2020 11:25:48 AM 
Toriy A BIiiips NEF{l0·23·2020 04:24:10 PM) Order/Protection from Court .. . filing 10·23·2020 01: 21:16 PM 
Tony A Billips Order/Protection from Cou1t Appearance Order 10-23-2020 04:24:.10 PM 
Tony A Billips NEF(l0-23-2020 11:42:06 AM) Proposed Order/Protection fr ... Filing J0-23·2020 12:00:47 PM 
Tony A Billips Order/Order Cover Sheet $25.00 Filing 10·23·2020 11:42:06 AM 
Carolyn A Billips NEf(Ol-30·2020 10:26:42 AM) Notice/other Filing Ol ·30-2020 l l !l7:1IAM 
Carolyn A BIiiips Notice of Transfer from Atty Epting to Atty Rannik filing 01-30-2020 10:26:42 AM 

Consent Fourth Amended Scheduling Order Order 07-30·2019 04:50:30 PM 
Billips, carolyn A as Trustee Order/Order Filing Fee Filing 07 30-2019 08:58:06 AM 

Masters Order on Motions, Stay of Deposition & Sealed Docs Order 06-19·2019 11:29:04 AM 

Certain Def<?ndants Answer To Amended Complaint, crt/srv Filing OS·t5-201 <l 10: 11:02 AM 
Master's Order on Motion/Dismiss & Motion/Clarification Order 04-26-2019 11:58:ll AM 
Plaintiff's Return to Motion for Protective Order & Stay Filing 04-23· 2019 08:50:20 AM 
Plaintiffs Return to Defendant's Motion to Compel Discovery Filing 04-23·2019 08:47:50 AM 

Alexs Restaurants Inc Motion/Motion Filing Fee Filing 04·04·2019 01:55:07 PM 
Jaan Gunnar Rannlk Defnt Motion/Compel Discovery & Crt/Srv Motion 04-04-2019 Ot:01:00 PM 
case Party Inactive Defnt Motion/Protective Order & Crt/Srv Motion 02-28· 2019 11:51:S5 AM 
carolyn A Billips Motion/Motion Filing Fee Filing 02-28-2019 11:16:12 AM 

3rd Amended Scheduling Order Order Ol-15-2019 04:30:54 PM 
Miscellaneous Documents Filing OJ-09·20l9 ll:40:18 AM 
Plaintiff's Return to Dint's Motion/Oairification, crt;srv FIiing 01-0/-2019 09:10:42 AM 

Jaan Gunnar Rannlk Defnl Motlon/Clariflcatlon & Crt/Srv Mollon 12-28-2018 04:32 :17 PM 
carolyn A Billips Motion/Motion Filing Fee FIiing 12-28·20\8 03:56:78 PM 
Carolyn A Billips Motion/Motion Filing Fee Filing 12·28·20Ul 03:55:22 PM 
Jaan Gunnar Rann,k Consent Motion/Amend Scheduling Order Motion 12-28-2018 L0:39:07 AM 

Master's Order Denying defendant MoMn to Dismiss & Relief Order 12-28-2018 09:22:47 AM 
Pltff's Return to Motion to Dismiss and for Further Rcllef Filing 12-19·2018 09:41 :22 AM 

Carolyn A Billips Order/Order Filing Fee Filing 12-13·2018 01 :3.5:10 PM 
order to seal memo filed 9·6· 18-replaced W/ redacted copy Order 12-13-2018 01:30:27 PM 

Carolyn A Billips Motion/Motion Filing Fee Piling 10-04-2018 11:33:31 AM 
Case Party Inactive Defi1t Motion/Dismiss & Crt{Srv Motlori 10-04 -2018 08:53:40 AM 

Defendants' Opposition to Plaintiff's Motion to Compel, srv Filing 09•07-2018 09:16:57 AM 
Plaintiff Memo in Support of Motion to Quash etc, crt{Srv Filing 09·06· 20 l8 11 :ZL :33 AM 

Michael A. Uricchfo Pltff MotionjCompel Discovery & Crt/S,v Motion 09-04-2018 0•1:24:05 PM 

Ton'! /\ Billips Motion/Motion Filing Fee Fihng 09-04-20!8 02:02:03 PM 
Ton'I A Billips Motion/Motion Filing Fee Fihng ()8-L3-2018 04:53:07 PM 
Tony A Billips Modon/Molion h ling Fee Filing 08-L3· 2018 04:50:58 PM 
Case Party Inactive Pllff Motion/Clarify sec. Amended Scheduling Order & Crt/Srv Motion 08-13· 2018 04:01:12 PM 
Case Party Inactive Pltff Motion/Quash and Order of Protectlon & Crt/Srv Motion 08· 13·2018 03:59:38 PM 

Maste~s Order-dismissing LP&. 2nd Amended Schedulihg Order Order 06-01-2018 L0:43:24 AM 
Jaan Gunnar Rannik Motion/Compel by Defendant, crt/srv Motion 02-28-2018 02:28:49 PM 

hltps:/Iefile.sr.courls.org/11olifyir.msFullHistory.hln1l'>pageAc11on-QueryCn1sFvllH1st&1101ilie1Casel nfold=469661 &casoN,11nber=2() 1 GC P 100626511.comp .. ll,'5 
0811



9/9/22, 4:16 f'M Case Summary 
Cdrolyn A B,llip,; Motion/Motion riling Fee riling 02·26-7018 1 t : 19:44 .4M 
case Party lnactlve Amended Motion/Dismiss by Defendant crt;srv Motion 02-28-2018 09:54:5/ AM 

Case Party Inactive Defnts Motion to Dismiss Pltffs Amended Complafnt, srv Motion 02-lJ.2018 03:54:04 PM 

Carolyn A Billips Motion/Motion Filing Fee Filing 02-13-20 18 02:10:11 PM 

Certificate Of Service Filing 0 1-24-2orn l2:31:25 PM 
Tony /I Billips Order/Order Filing Fo,e Filing 0 1-18-2018 02:26:03 PM 
Tony A Billips Amended Complaint Filing 0 1-18-20 18 09:53:11 AM 
lony A Billips Consent order to amend cmplnt Order 01-18-2018 09:51:33 AM 
Tony A Billips Order/Order Fihng Fee FIiing 09- 14-201 7 12:36:57 PM 

Master's Consent 5<:hedullng Order Order 09-14-201 7 12:29:35 PM 

Master's Consent Confidentiality & Protective Order Order 08•17-2017 04:50:24 PM 
Tony A Billips APR/Alternative Dispute Resolution (Workflow) Action 06-19 -201 7 11 :04 :30 A~1 
Tony A Billips Order/Substitution Clf Counsel-Query ln place of Williamson Order 05·2~ •201 7 04:34:08 PM 
Tony A Billips Order/ Referred to Master Order 05-03 -201 7 01:15:34 PM 

Alexs Restaurants Inc Order/Order Filing Fee Filing 04-28-2017 02 :2].:54 PM 
Answer of certain defendants, crt;sIv Filing 01-31-201/ 11: 12 :14 AM 

Servlce/Atndavlt Of Service Filing 12-15-2016 11:18:25 AM 

Tony A Billips Svmn;ons Ix Complaint Filing 11·21-}016 11:02 :30 .4M 

hllps:llerile. sccourts.org/nolifylcmsFullH1story.hlrnl?pageAction=Oue0; CmsF,1IIHlst&not,ft~rCaselnfcild-469661&caseN1.11lll>er=201 6CP 1()06265&con·p 5/5 
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 

_______________________________ 
 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas for the Ninth Circuit 

 
The Honorable Mikell Scarborough, Master in Equity 

________________________________ 
 

Case No.: 2016-CP-10-06265 
App. Case No. 2022-000078 

_________________________________ 
 

TONY A. BILLIPS, individually and as a derivative shareholder of Alex’s Restaurants, 
Inc.,………….................................................................................................Plaintiff /Respondent, 

 
v. 
 

CAROLYN A. BILLIPS, individually and as Trustee of the benefit of Anthony  Billips, William 
Casey Ivey, and Alex Billips, and as controlling person of Alex’s Restaurants, Inc. and ALEX’S 
RESTAURANTS, INC.,…………………………………………………Defendants/Appellants. 

________________ 
 

CERTIFICATE OF COUNSEL 
_________________ 

 
The undersigned hereby certifies that, pursuant to Rule 210(g) of the South Carolina 

Rules of Appellate Procedure, that the Amended Record on Appeal contains all material 
proposed to be included by any of the parties and not any other material. 

 

Respectfully submitted: 

EPTING & RANNIK, LLC 
    

/s/ Jaan Rannik___________ 
      Jaan G. Rannik 

Clinton T. Magill 
46A State Street  
Charleston, SC  29401 
Phone: 843-377-1871  
Fax: 843-377-1310 
jgr@epting-law.com 
ctm@epting-law.com 
ATTORNEY FOR DEFENDANTS/APPELLANTS 

Dec 14 2022




