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In its Brief, the Appellant-Respondent states that three grounds upon which the trial court’s
denial of summary judgment as to the breach of lease should be affirmed: 1) Appellant-
Respondent has standing to sue for breach of the lease 2) the Respondent-Appellant’s actions so
damaged the hotel that it was forced into foreclosure; and 3) the issue of whether Appellant-
Respondent’s rights under the lease were assigned is now moot.  (Appellant-Respondent’s
Response Brief, Cross-Appeal.)

FACTS

There should no dispute the Appellant-Respondent was already in default with its lenders
prior to the negotiation of the lease in question. The record shows that the primary lender, Business
Carolina, had previously entered a contract to sell its Note to a third party before any discussions
between 10S and Lander regarding the lease took place. (R. pp. 620 (Banc Capital contract.))
Closing was initially to take place on or before June 29, 2009. It was Mr. Huffman’s testimony
that he did not speak with Lander representatives until “mid-July” or shortly after. (R. p. 733,
Deposition of John Huffman, Day 1, condensed transcript, p. 26, 1. 15-16.)) This contract was
extended to July 31, due to the buyer’s need to first “settle out a 1031 exchange.” (R. pp. 629-
630 (Credit Notes.))

This information was never disclosed by I0S, LLC to Lander during lease negotiations.
(R. p. 836 and p. 837 (Deposition of John Huffman, Day 2, condensed p. 64, lines 21-25 and, p.
65, 1-5.) Discovery indicates that when Mr. Huffman learned of this predicament, he began
advising the bank that “his line of credit had been canceled and he could no longer fund” the hotel.”
(R. pp. 629-630 (Credit Notes.)) On August 6, 2009, he was quoted in the local newspaper, The
Index Journal, as confirming he was in lease negotiations with Lander after the recession “sacked

his ability to keep the Inn on the Square running as a hotel.” (R. pp. 168-177 (From Inn to Dorm.))





The article states that Huffman stressed that the plan for closing the Inn was contingent upon a
lease agreement being struck with Lander, with no mention of a sale. (Id.)

During his deposition, which was taken during 2015, he testified that the hotel really
struggled that last year, which is why the LLC decided to “go ahead and put the hotel up for sale.”
Despite this admission, he periodically stated the exact opposite. On Day 3 of his deposition, p.
147, In. 156, he said the business was “turning around” (R. p.901, Deposition of John Huffman,
Day 3, condensed transcript, p. 147, 1. 3-6.) On Day 1 of his deposition, the business was
“marginally profitable” and “holding its own.” (R. p. 732 (Deposition of John Huffman, Day 1,
condensed, p. 21, lines 12, 23.))

The credit notes of Todd Lucas, dated August 3, 2009, indicate a different picture was
presented to the bank. Elsewhere in his deposition, Mr. Huffman admits “everyone knew I didn’t
have the money.” (R. p. 739 (Deposition of John Huffman, Day 1, condensed p. 51, line 19.)) In
response to the question of whether he was in default at the time he was negotiating with Lander,
he said “I was behind, but not in default.” (R. p. 836 (Deposition of John Huffman, Day 2,
condensed p. 64, line 21.)) This contradicts the Forbearance Agreement, in which 10S, LLC
admits default. (R. pp. 631-637 (Forbearance Agreement.))

The loan officer’s credit notes, indicate the bank objected Mr. Huffman’s proposal to Lease
the property to Lander, as the prospective buyer did not want the hotel closed, and asked him to
keep it open. (R. pp. 629-630 (Credit Notes.)) Mr. Huffman flatly refused, stating he was unable
to do so and that operations would totally cease by August 15, 2009. (Id.) Following this exchange,
the bank began to explore whether it could force the borrower to remove Mr. Huffman as the
manager of the property. (Id.) Mr. Huffman’s refusal to comply was successful in frustrating the

attempted sale of the note and designed to allow him to maintain control of the property. Had the





sale of the note gone through, his wife, a member of the LLC, stood to lose an investment in the
business (R. p. 845 (Deposition of John Huffman, Day 2, condensed transcript, p. 99, lines 15-
17.)) and he, individually, stood to lose a real estate commission (R. p. 786 (Deposition of John
Huffman, Day 1, condensed transcript, p. 238, lines 20-21))

Respondent-Appellant would also show that the Appellant-Respondent’s causes of action
are largely without proof other than Mr. Huffman’s bare assertions. His actual representations
vary depending on the party to whom they are made and he often contradicts himself. His claim
that despite the housing crash that I0S, LLC could have successfully weathered the storm is
necessary to support Appellant-Respondent’s allegation that Lander’s conduct, not IOS’s, caused
the foreclosure, which it currently seeks to include as an element of damages. This is in stark
contrast to his other testimony, where Mr. Huffman admits his line of credit is canceled and he
could not continue operations on his own. Conspicuously absent from Mr. Huffman’s deposition
is the fact that the bank was already moving forward with a sale of the note and that his own
conduct prevented the sale.

More importantly, the Appellant-Respondent’s argument that Lander caused the
foreclosure presumes without ANY PROOF that IOS had the ability to resume operations and that
Business Carolina would have allowed it, given IOS was in default and the sale note had been
thwarted. In point of fact, there is no evidence in the record that IOS intended to reopen as a hotel
in the future, as it acknowledged default on the note in the forbearance agreement, sold assets to
Lander and others, and reported a mass sale of furniture and fixtures on its 2009 tax return (R. p.
631 (Forbearance Agreement), R. pp. 675-680 (Plaintiff’s federal tax return indicating mass sale
of assets on 12/31/2009) and R. pp. 550-556 (Handwritten Bill of Sale from I0S, LLC to Diane

Newton on behalf of Lander University.))





A review of the 2009 Forbearance Agreement further indicates that IOS, LLC, was required
to reaffirm the debt, acknowledge an ongoing default and reiterate IOS, LLC’s previous waiver of
defenses in the event of future foreclosure. (R. pp. 631 (Forbearance Agreement, IOS, LLC 2009.)
It also required IOS, LLC to attest that its interest was subordinate all of the prior loan documents,
including the assignment of leases and rents to Business Carolina. The original Assignment
provided (in pertinent part) that:

“for good and valuable consideration, Assignor absolutely assigns and transfers to

assignee” the following:

(a). The income, rents, receivables, security or other similar
deposits, revenues, issues, royalties, profits, earnings, products and
proceeds from any and all of the Property (collectively, the “rents,
issue and profits”) together with the right, power and authority to
collect same;

(b.)  All leases, written or oral, now in existence or hereafter
arising (emphasis added) all other agreements for the use and
occupancy of all or any portion of the Property, and any and all
extensions or renewals of any thereof (individually collectively, the
“Lease” or “Leases” together with the right, power and authority of
the Assignor to alter, modify, or change the terms thereof, or
surrender, cancel or terminate same; and

(c.)  Any and all guarantees of any obligations of any Lessee (the
“lessee”) under each of the leases.

Assignor irrevocably (emphasis added) appoints Assignee its true
and lawful attorney-in-fact, at any time and from time to time, at
the option of the Assignee to demand, receive and enforce payment
of rents, to give receipts, releases and satisfactions, and to sue, in the
name of the Assignor or the Assignee, for all the rents, issues and
profits and to apply the same to the indebtedness secured; provided
however, that Assignor shall have the right and license to collect the
rents, issues and profits prior to or at any time there is no continuing
default hereunder or under any of the other loan documents
evidencing and securing the Note (as defined herein) (“Loan
Documents™”). The assignment of rents, issues and profits is an
absolute assignment (emphasis added) from Assignor to Assignee
and not merely the passing of a security interest.






“Upon payment in full of the indebtedness, this Assignment shall
become and be void and of no effect, but the affidavit, certificate,
letter or statement of any officer, agent, or attorney of the Assignee
showing any part of the Indebtedness to remain unpaid or
unperformed shall be and constitute conclusive evidence of the
validity, effectiveness and continuing force of this Assignment and
any person may, and is hereby authorized to, rely thereon. The
Assignor, as the lessor under any Lease, hereby authorizes and
directs the lessee named in any such Lease or any other or future
lessee or occupant of the premises described therein upon receipt
from the Assignee is then the holder of the Note to pay over to the
Assignee all rents, and profits or accruing under such Leases or from
the premises described therein and to continue to do until otherwise
notified by the Assignee.” 1d.

The new Forbearance Agreement also specifically excluded acceptance of rent pursuant to
the lease as a waiver of default. (Id).

A new Subordination/Non-Disturbance agreement further provided in
paragraph 9 that the

Lender would be entitled, but not obligated, to exercise the claims,
rights, power, privileges and remedies of the landlord under the
Lease, and shall be entitled to the benefits of, and to receive and
enforce performance of, all of the covenants to be performed by the
Tenant under the lease as though the lender were named therein as
the Landlord (emphasis added).

After discovering during due diligence that Lander would not be able to exercise the option,
IOS did not begin preparations to reopen the hotel but instead attempted to negotiate a longer term
lease with Lander. 10S had already admitted insufficient capital with which to operate to the bank,
who also gave no indication of any intention of allowing it to re-open under any circumstances.

Only after the termination of the lease extension in June of 2011, did IOS ever make
mention reopening as a hotel, which was pretextual and in the form of a demand for liquidated
damages submitted without any proof that alleged missing personal property had been removed

by tenant, rather than sold by the Appellant-Respondent at the time they turned over possession of





the property as shown by the I0S, LLC tax return. (R. pp. 225-229.) More importantly, the
Appellant-Respondent submitted no evidence that Business Carolina, who refiled its foreclosure
proceeding on July 22, 2011, would have let IOS, LLC out of default to resume operation of the
hotel given that their circumstances had not changed.

Contrary to the actual evidence is Mr. Huffman’s bare assertion that Lander was
responsible for missing or damaged equipment, there is actual evidence of a bulk sale at the
commencement of the lease, and that many of the items IOS claimed were missing were in storage
on the property when it was foreclosed and the bank asserted the right to transfer these items under
the security agreements to a new purchaser after the judicial sale. (R. pp. 675-680 (Bill of Sale
from Business Carolina, Inc. to 104 East Court, LLP.)) As to the condition of the building, there
is evidence that IOS, LLC failed to mitigate by allowing the building to remain without power
after Lander turned it over, resulting in the growth of mildew and mold. (R. pp. 871-872
(Deposition of John Huffman, condensed transcript, p. 26, 21-25, p. 27. 1. 1-23, p. 28, 1. 1-25, p.
29,1. 1-5.))

Ultimately, the property was sold at foreclosure and a deficiency judgment in the amount
of $425,218.84 was entered on May 2, 2012. (Respondent-Appellant’s Reply Brief in Support of
Summary Judgment, Ex. 30 Foreclosure Order and Judgment. (R. pp. 652-674)) This action was
not filed until after that sale was reported and the foreclosure was concluded.

In its initial response to the Complaint filed in this matter on May 29, 2022, Respondent-
Appellant filed an Answer asserting that the IOS had been divested of any legal rights to the real
property, furniture, fixtures or equipment by virtue of the Assignment as well as the Foreclosure.
Lander has maintained this assertion for the entire ten years this case has been in litigation. In

support of its position, Respondent-Appellant’s filed a motion for summary judgment in 2014.





During the pendency of this litigation, the foreclosure was completed and a deficiency
judgment of $425,218.84 was entered in favor of Business Carolina. As has been expected,
Appellant-Respondent now argues that the issue of whether IOS, LLC has standing to bring suit
for breach of the lease is now moot, as the deficiency judgment expired on May 3, 2012.
Respondent-Appellant has expected this argument, as it now appears to have been the plan all
along, in light of the confessions of judgment recorded on junior mortgages owed by IOS to the

principals of the LLC, which were filed after the foreclosure was concluded.

Remainder of page intentionally left blank.





ARGUMENT

L LANDER UNIVERSITY IS ENTITLED TO SUMMARY
JUDGMENT AS TO IOS, LLC’S REMAINING CAUSE OF
ACTION FOR BREACH OF LEASE AS APPELLANT-
RESPONDENT LACKS STANDING FOR TWO REASONS:

A. THE IRREVOCABLE ASSIGNMENT OF LEASES AND
RENTS ASSIGNED THE RIGHT TO SUE TO BUSINESS
CAROLINA IN THE EVENT OF IOS, LLC’S DEFAULT. THE
ISSUE IS NOT MOOT BECAUSE THE SECURED DEBT
REMAINED UNPAID AT THE TIME IOS, LLC BROUGHT
SUIT, DEPRIVING THEM OF STANDING. AS THE
DEFIENCY REMAINED UNPAID UNTIL THE STATUTE OF
LIMITATIONS EXPIRED ON THE CONTRACT ACTION,
ONLY BUSINESS CAROLINA EVER HAD THE RIGHT TO
SUE;

Before any action can be maintained, there must exist a justiciable controversy. Byrd v.

Irmo High School, 321 S.C. 426, 430, 468 S.E. 2d 861, 864 (1996). Justiciability encompasses

several doctrines, including ripeness, mootness and standing. Wilson v. Dallas, 403 S.C. 411, 743

S.E.2d 746 (2013). In its most basic sense, “standing” refers to a party’s right to make legal claim

or seek judicial enforcement of a duty or right. Preservation Society of Charleston v. South

Carolina Department of Health and Environmental Control, 430 S.C. 220, 845 S.E. 2d 481 (2020)

and Bank of America v. Draper, 405 S.C. 214, 746 S.E.2d 478 (2013). Standing to sue is a

fundamental requirement in instituting an action. Id. S.C. Code Ann. § 36-3-203(b) (1976, as

amended) provides that transfer of an instrument vests in the transferee any rights the transferor

had. An assignee stands in the shoes of its assignor. Twelfth RMA Partners, L.P. v. Nat’l Safe

Corp. 335 S.C. 635, 639, 518 S.E.2d 44, 46, (Ct. App. 1999). The party seeking to establish

standing has the burden of proof. Sea Pines Ass’n for the Protection of Wildlife, Inc. v. S.C.

Dept. of Natural Resources, 345 S.C. 594, 601, 550 S.E. 2d 287, 291 (2001). Respondent-

Appellant would show that there are no genuine issues of material fact in controversy on this issue.





An assignment of leases and rents made upon good consideration is valid. S. C. Code Ann.

29-3-100 (1976, as amended). A recording of a written document containing an assignment of
leases and rents, issue or profits is valid from the time of recording, and is perfected from the time
of recording against subsequent assignees, lien creditors and purchasers for valuable consideration

from the assignor. S. C. Code Ann. 29-3-100(B) (1976, as amended) (emphasis added). The

assignment of a lease or the subletting of leased premises conveys an interest in the land. An
assignment is a conveyance of the lessee’s entire interest in the demised premises without retaining

any reversionary interest in the leasehold. Neal v. Craig Brown, Inc., 356 S.E.2d 912 (1987).

When an assignor retains no rights to assigned property, an assignor lacks standing to

enforce any agreements regarding that property. Crestwood Golf Club, Inc. v. Potter, 328 S.C.

201, 493 S.E. 2d 826 (1997). Crestwood, which contained a very complicated fact pattern, is
distinguishable from the case at bar. It involved the sale of real property and improvements (a golf
course, restaurant and bar) by a partnership as well as the separate sale of the carts, equipment,
and personal property from a different corporation who owned a Golf Club. Id. The partnership
owned only the real property and the Club owned only the personal property and equipment. Id.
The Purchasers financed the sale with a loan from South Carolina National, who took a mortgage
on the real property, as well as security interest in the personal property. The bank required the
Sellers to issue a continuing guaranty of the Purchaser’s debt to the bank. The Purchasers also
borrowed money from the Sellers to finance the purchase. This was secured by a second mortgage
and a second security interest in the equipment. The Sellers assigned their interest in the second
Note, Mortgage and Guaranty taken from the Purchasers, as well as various leases. This Collateral

Assignment gave the Sellers the right to use and enjoy the property which is the subject of the





Assignment, as long as the Sellers did not default under the terms of the Assignment. The

Assignment itself, also placed affirmative responsibilities upon the Sellers to:

“(1) give prompt notice to the Lender [Bank] of any default under the
Assigned Documents which is not timely cured herein; (ii) at the sole cost
and expense of the Assignor [Sellers], enforce the payment and
observance of each and every covenant and condition of the Assigned
Documents and (iii) appear and defend any action growing out of the in
any manner connected with the Assigned Documents.” [emphasis added]

When the Purchasers defaulted, the Sellers brought a foreclosure action against them under
the second mortgage and security agreement, along with a separate lawsuit against the individual
guarantors. The trial court affirmed the Sellers right to recover in this second suit under the
Guaranty.

The Purchasers argued in the foreclosure that Sellers lacked standing to enforce the
Mortgage and related documents which had been assigned to the bank. In holding that the
Collateral Assignment did not divest the Sellers of standing, the Court held that language of the
Assignment reserved not only the right, but the obligation of the Sellers to pursue foreclosure.

The case at bar is distinguishable, because although the Assignment contains a similar right
and obligation to enforce the Lease, IOS, LLC failed to bring an action under the lease to enforce
the time of the alleged breach of the lease against Lander, as required by the language of the
assignment itself.  (Defendant Lander University’s Brief in Support of Motion for Summary
Judgment, Ex. 3(f). (R. pp. 388-395)) The assignment states that:

“Assignor irrevocably appoints Assignee as its true and lawful
attorney-in-fact, at any time and from time to time, at the option of
the Assignee, to demand, receive and enforcement payment of rent,
to give receipts, releases and satisfactions, and to sue in the name of
the Assignor or Assignee, for all the rents, issues and profits and to
apply the same to the indebtedness secured; provided, however, that
Assignor shall have the right and license to collect the rents, issues

and profits prior to or at any time there is no continuing default
hereunder or under any of the other loan documents evidencing and

10





securing the Note (as defined herein) (Loan Documents). The
assignment of rents, issues and profits in this Assignment is an
absolute assignment from Assignor to Assignee and not merely the
passing of a security interest.” (Respondent-Appellant’s Reply
Brief in Support of Summary Judgment, Ex.3(f) (R. pp. 388-395))

Via this Assignment of Leases and Rents, as well as the Forbearance documents, which
10S, LLC subsequently executed, Business Carolina was specifically assigned an interest in “all”
leases “whether written or oral.” (Id.) This would, by definition, include any alleged oral ‘side
deal lease, though as argued in Respondent-Appellant’s Brief in the primary appeal, oral
amendment of the written lease was precluded by the integration language of the written lease and
also never pled in the complaint.

The language of the Assignment further stated that only upon “payment in full of the
indebtedness” would this Assignment be void and of no effect. Id. Lander asserts that IOS, LLC
remained in default until the foreclosure proceeding was concluded. In fact, the indebtedness,
which has never been paid, remained outstanding, after Appellant-Respondent was divested of any
ownership interest in the property by virtue of the foreclosure.

Moreover, in the event of default, the Assignee was entitled to “take possession of the
property, either in person or by agent, with or without the necessity of bringing an action or
proceeding” and demand, sue and otherwise collect and receive all rents, issues and profits of the
Property. Id. at Ex. 3(f). As the language of the assignment itself vests in the Assignee, Business
Carolina, all rights of enforcement in the event of default, IOS, LLC cannot have standing. This
is critically distinguishable from Crestwood, where the Seller was not in default, choosing to

continue to pay the Note while it foreclosed the second mortgage and guaranty against the

Purchasers.
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At the time the alleged breaches occurred, IOS, LLC was formally in default, having
acknowledged default and waived any defense to a future foreclosure in the Forbearance
Agreement of August 31, 2009. (Defendant Lander University’s Brief in Support of Motion for
Summary Judgment, Ex. 29. (R. pp. 631-651)) In the event of default, both Palmetto Inns, the
original Assignor, and 10S, LLC, who agreed to be bound by the Assignment in the Forbearance
Documents, lost their contractual rights to enforce any covenant of the lease in favor of Business
Carolina. (Id.) There is even a provision that Business Carolina could be liable to IOS, LLC in
connection with its management of the property if it asserted these rights in the event of default, if
such loss was caused by “willful conduct or gross negligence.” (Id. at Ex. 3(f) and Ex. 29.)

It is clear from this language of this document that as long as there was a continuing default
and the indebtedness remained unpaid, the right, power and authority to sue for any monies,
including damages for breach under the written lease, was transferred to Business Carolina and
10S, LLC was deprived of standing. As the debt remained unpaid until the expiration of the statute
of limitations for bringing an action for breach of the Lease, IOS, LLC was never a proper property
party in interest to bring the action at bar and summary judgment should be granted. From the
time of the breach until the expiration of the statute of limitations for breach of the lease agreement,
the debt also remained unsatisfied; therefore, IOS, LLC could not have had standing to sue. For
this reason, the contractual operation of the Assignment is also not Moot, as the Appellant-
Respondent argues. This is because the debt was still owed when the statute of limitations expired
for Business Carolina to enforce the lease, making it impossible for IOS, LLC to ever have standing

absent a further agreement.

12





B. IOS, LLC’S INTEREST IN THE REAL OR PERSONAL
PROPERTY TERMINATED AT FORECLOSURE;

1. 10S, LLC WAIVED ITS RIGHT TO A CAUSE OF ACTION
FOR BREACH OF LEASE WHEN IT FAILED TO BRING A
COMPULSORY COUNTERCLAIM AGAINST BUSINESS
CAROLINA, THE ASSIGNEE

A foreclosure is both an in personam as well as in rem proceeding, Perpetual Building &

Loan Association v. Braun, 270 S.C. 338, 242 S.C. 407 (1978). I0S, LLC also lacks standing as

the foreclosure was completed prior to the Appellant-Respondent asserting any cause of action
related to the assignment, lease or property.
An action for foreclosure adjudicates and cuts off the mortgagor’s interest in real property.

Bartles v. Livingston, 282 S.C. 448, 319 S.E.2d 707 (Ct. App. 1984). As in Bartles, it is important

to note that I0S, LLC filed no answer to the foreclosure, choosing instead to default instead of
asserting defenses.

If I0S, LLC felt aggrieved by the manner in which the bank chose to enforce its rights
under the loan documents and subsequent forbearance agreements, it was obligated to assert these
as affirmative defenses to the debt, and seek the satisfaction of the Note before it had standing to
sue. In the alternative, IOS, LLC could have filed compulsory counterclaims in the foreclosure
action to set aside or offset the debt and obtain standing.

As stated above, the Assignment contained a provision which did not preclude the liability
of the Bank to the Borrower in the event of “willful conduct or gross negligence,” which Palmetto
Inns or IOS could have easily argued to offset the debt.

Likewise, if IOS, LLC believed it was (1) deprived of personal property, which appears to
have been sold by Business Carolina to a subsequent purchaser following the judicial sale (2)

damaged by the actions of the tenant, who only Business Carolina was authorized to sue for breach

13





of any lease covenant pursuant to the power of attorney granted in the assignment or (3) deprived
of any right to redemption of the property due to conduct on the part of the assignee or the tenant,
10S should have asserted those causes of action during the foreclosure prior to being divested of
any interest in the property, particularly considering it continued to be divested of standing
following the Foreclosure, as long as any part of the debt remains unpaid — which was the case
until the expiration of the statute of limitations for Business Carolina to sue.

Respondent-Appellant would also argue that 10S, LLC was further deprived of standing
when it failed to answer the foreclosure or assert defenses as any action to construe the Assignment
between the parties was by necessity, part of the same transaction or occurrence as the foreclosure.
Had 10S, LLC believed that any damages were owed due to breach of the lease, the proper remedy
was a compulsory counterclaim against the assignee, Business Carolina, seeking to construe,
enforce or invalidate the assignment due to their conduct and establish standing, along with a cross
claim against Lander for damages.

In a foreclosure action, a compulsory counterclaim arises out of the same transaction or

occurrence when there is a logical relationship between the counterclaim and the enforceability of

the agreement. N.C. Fed Sav. & Loan Ass’n v. DAV Corp., 298 SC 514, 381 S.E.2d 903 (1989).

In South Carolina Community Bank v. Salon Proz, LLC this court found a claim was compulsory

in a foreclosure action when, if the allegation were true, “it could affect the loan’s enforceability.”
420 S.C. 89, 97-98, 800 S.E. 2d 488, 492 (Ct. App. 2017).

Although 10S, LLC was a named Defendant in the foreclosure action taken by Business
Carolina against Palmetto Inns, LLC, it filed no answer and was in default when the judgment of

foreclosure was entered, thereby waiving its argument to assert standing.
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Pursuant to the language of the Assignment (see above), any amounts found due and owing
under the lease contract would have operated to offset the debt under the Note and Mortgage at
the time of foreclosure. Because the Assignment was executed as part and parcel of the loan
package, it is part of the same occurrence or transaction. S.C.R. Civ. P. 13(a) and N.C. Fed. Sav.

& Loan Ass’n v. DAV, Corp. 298 SC 514, 381 S.E.2d 903 (1989). If IOS, LLC believed it was

aggrieved by the Assignment, or corresponding Forbearance and Subordination/Non-Disturbance
Agreements, as well as Business Carolina’s failure to assert a claim under the Assignment against
Lander for breach of the lease, it should have defended the action and filed compulsory
counterclaims against Business Carolina to establish standing to sue under the Assignment.

As discussed above, an action for foreclosure adjudicates and cuts off any interest in real
property. Once the Bank obtained title to the property at the foreclosure sale, any interest 10S,
LLC held in the property or the lease terminated.

In this case, Business Carolina chose to foreclose the mortgage, and resold the real property
to 104 East Court LLP. Furthermore, on September 20, 2013, Business Carolina executed an “as
is” Bill of Sale for any and all tangible personal property found when it took possession of the Inn
on the Square to 104 East Court LLP. (Ex. 27 (R. pp. 620-628)) Claims for damage, loss or
impairment of that interest were assigned to Business Carolina by virtue of the loan documents
and Forbearance agreements, such that prior to any funds being recovered by 10S, LLC, they must
be applied to the indebtedness. When IOS, LLC waived the right to litigate the validity of the
assignment, it waived any right to entitlement of funds outside of the foreclosure. In attempting
to maintain a separate suit without standing, I0S, LLC seeks the assistance of the Court to help
them avoid the Assignment and payment of the debt, much like an “end around” play would avoid

defensive linemen during a football game. At its essence, Lander University’s primary objection

15





that under the Assignment, I0S, LLC remained ineligible to sue for damages as long as the debt
was unpaid as the purpose of the assignment was to reduce the debt in the event of foreclosure.
Furthering the football analogy, allowing them to recover despite the fact they were in default and
never paid the debt, is akin to a ‘trick play’ with an ineligible receiver, should result in a penalty.
C. THE APPELLANT-RESPONDENT’S ARGUMENT THAT
DENIAL OF SUMMARY JUDGMENT SHOULD BE
AFFIRMED BECAUSE LANDER UNIVERSITY’S ACTIONS
FORCED IT INTO FORECLOSURE IGNORES THE
IRREVOCABLE ASSIGNMENT AND IS NOT SUPPORTED
BY THE RECORD. THERE ARE NO GENUINE ISSUES OF
MATERIAL FACT IN CONTROVERSY AS MR. HUFFMAN’S
OWN TESTIMONY IS CONSISTENT ON THAT ISSUE
As set forth in the facts above, the record is replete with evidence that I0S, LLC was in
default long before any negotiations with Lander regarding a lease or option began. In fact, the
primary reason I0S, LLC sought to obtain approval of a lease from Business Carolina, was to
avoid the sale of the note which was already in progress. All of this, of course, was unbeknownst
to the Respondent-Appellant until after the foreclosure was complete and this suit was brought, as
the Appellant-Respondent concealed this information until it was obtained during discovery. As
detailed at length above, Mr. Huffman’s own testimony does not support this assertion, as he
claims multiple times that he “could no longer fund the hotel” on the one hand, but that the Inn
would have survived without the Lease had the opportunity not arisen.
One would think that with the mountain of evidence available that the loan was in default,
the note had been sold, I0S, LLC acknowledged the default in writing and Mr. Huffman, himself,

made multiple representations to the lender that he had no money with which to continue to operate

the hotel, that the Appellant-Respondent would be hard pressed to proceed with this argument.
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CONCLUSION

For the reasons stated above, this Court should reverse the circuit court’s denial of

summary judgment on IOS, LLC’s cause of action for breach of lease.

s/Lena Y. Meredith

Lena Y. Meredith, SC Bar 9663
Nicholson, Meredith & Anderson, LLC
P.O. Box 457

Greenwood, SC 29648

(864) 229-7241

(864) 229-2739 (fax)
lena@nicholsonmeredith.com
Attorney for Respondent-Appellant

December 22, 2022
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1.

STATEMENT OF ISSUES ON CROSS-APPEAL

IS LANDER UNIVERSITY ENTITLED TO SUMMARY JUDGMENT AS TO IOS,
LLC’S REMAINING CAUSE OF ACTION FOR BREACH OF LEASE ON THE
GROUND THAT I0S, LLC LACKED STANDING TO SUE FOLLOWING ITS
AFFIRMATION OF AN ABSOLUTE ASSIGNMENT OF LEASES AND RENTS AND
TERMINATION OF ANY INTEREST IN THE REAL PROPERTY, FURNITURE,
FIXTURES OR EQUIPMENT BY WAY OF FORECLOSURE





STATEMENT OF THE CASE

On May 29, 2012, 10S, LLC brought suit against Lander University, The Lander
Foundation (hereinafter “Lander”’) and Lander College alleging causes of action for: 1) breach of
an oral contract for the sale of real property 2) breach of contract and specific performance 3)
promissory estoppel 4) negligent misrepresentation 5) negligence and 6) alleged breach of a
commercial lease. Lander University, formerly known as Lander College until its name was
changed effective July 1, 1992, answered admitting that it had leased the property from August
15,2009 — July 14, 2011. It also held an option to purchase, which it did not exercise. Lander, a
state university, denied that a final purchase agreement, oral or otherwise, was reached, citing the
inability to unilaterally agree to a contract of sale without the required due diligence and S.C.
Budget and Control Board approval. Additional defenses included: 1) the statue of frauds 2)
standing 3) failure to state a cause of action 4) the doctrine of integration/merger 5) failure of the
essential elements of a contract 6) statute of limitations and 7) frivolous lawsuit.

On December 28, 2017, the parties consented to the dismissal with prejudice of the Lander
Foundation. During briefing and argument of Lander University’s Motion for Summary
Judgment, 10S, LLC consented to abandon its first and second causes of action, which were
predicated upon an alleged oral contract. On November 2, 2021, Judge Frank R. Addy granted
summary judgment to Lander University as to I0S, LLC’s causes of action for promissory
estoppel, negligent misrepresentation and negligence, finding the only issue of fact to be
determined was whether 10S, LLC could recover for alleged damage to the property prior to the
foreclosure of 10S, LLC’s interest in the property, which occurred prior to suit being filed. On
November 12, 2021, IOS, LLC filed a S.C.R. Civ. P. 59 (e) Motion to Reconsider, as to all causes

of action dismissed, even those it had abandoned. Said motion was denied on December 2, 2021.





10S, LLC commenced this appeal on December 3, 2021. Lander University filed this cross-appeal
on December 7, 2021.
STANDARD OF REVIEW
The purpose of summary judgment is to expedite the disposition of cases not requiring the
services of a fact finder. S.C.R.Civ.P. Rule 56. When reviewing summary judgment, appellate

courts apply the same standard applied by the trial court. Bluestein v. Town of Sullivan’s Island,

429 S.C. 458, 839 S.E. 2d 879 (2020). When determining if any triable issues of fact exist, as
would preclude summary judgment, the evidence and all reasonable inferences must be viewed in
the light most favorable to the non-moving party. S.C.R. Civ. P. 56(c).

Ordinarily, the denial of summary judgment is not appealable. Holloman v. McAllister,

289 S.C. 183,345 S.E.2d 728 (1986). Courts have made a practice, however, of accepting appeals
of denials of interlocutory orders not ordinarily immediately appealable when these appeals are

companion to issues that are reviewable. Pitts v. Jackson Nat. Life Ins. Co., 352 SC 319, 574

S.E.2d 502 (Ct. App. 2002); cited by Southeastern Housing Foundation v. Smith, 670 S.E.2d 680,

688 (SC App. 2008). In Pitts, the Court of Appeals reviewed an interlocutory appeal of the trial
court’s denial of an insured’s motion for summary judgment on an unjust enrichment claim, given

that the claim was so closely connected to other issues and it constituted a basis for the grant of

summary judgment in favor of the insurer on other claims. Id. Similarly, in Ferguson v. Charleston

Lincoln Mercury, Inc., 349 S.C. 558, 565, 564 S.E.2d 94, 98 (2002), this court stated in dicta that

an appellate court may review an interlocutory order joined with an appealable issue. The court

is entitled to review questions of law “de novo.” Ziegler v. Dorchester County, 426 S.C. 615, 828

S.E.2d 218 220 (2019).





FACTS

This case arises out of a dispute between IOS, LLC and Lander University over a property
known as the “Inn on the Square.” The parties entered into a commercial lease with option to
purchase the property on April 12, 2009. The S.C. Budget and Control Board gave consent to the
lease on August 17, 2009, but never approved a contract of sale.

Prior to this lease, the property known as “The Inn on the Square” operated as a small hotel
with a restaurant and bar. The initial term of the lease was ten months, but was extended for an
additional year by the agreement of the parties. During its possession of the property, Lander
University utilized the property as honors housing.

Prior to 10S, LLC’s purchase of the property, the hotel was owned by Palmetto Inns, who
bought it from a lender, Business Carolina, following a foreclosure. Exhibits submitted in favor
of the Respondent-Appellant’s Motion for Summary Judgment show that Palmetto Inns was solely
owned by S. Craig White, who is also a member of the Appellant-Respondent LLC. Palmetto Inns
paid $1,000,000.00 for the property on December 31, 2002. White personally guaranteed the
purchase money Note and Mortgage. (R. pp. 336-398 (Articles of Organization and Operating
Agreement of Palmetto Inns, LLC, Loan Agreement, Exhibit D to said Loan Agreement,
“Certificate and Affidavit of Ownership of Palmetto Inns,” executed by S. Craig White,
Promissory Note, Mortgage of Real Estate, Unconditional Guaranty, Assignment of Leases and
Rents, and UCC-1, filed 2/13/2003 and UCC-3 continuation filed 2/12/2008.))

As part of the transaction, Business Carolina obtained from Palmetto Inns an absolute
Assignment of Leases and Rents. (emphasis added) (R. pp. 388-395 (Assignment of Leases and
Rents recorded on February 13, 2003 at Book 1453, Page 97, OCC for Greenwood.)) A UCC filing

further secured an interest in all furniture, fixtures and equipment as well as any tangible personal





property, renewals or replacements thereof, including but not limited to, ranges, refrigerators,

HVAC systems, telephones, televisions, and computers. (R. pp. 396-398 (UCC Financing
statements, 2/13/2003, continued in 2008, after [OS, LLC took ownership in 2005.))

Following Palmetto Inns’ purchase of the hotel in 2002, upgrades to the property were
financed through a series of loans by a separate entity of White’s known as Emerald Inn. (R. pp.
399-400 (S.C. Secretary of State records regarding Emerald Inn, LLC.)). According to loan
documents, Emerald Inn and White purchased new carpet, furniture and equipment and pledged
the associated personal property to Allegiant/a Division of Telerent, via a lease financing
agreement. (R. pp. 401-412 (Allegiant/Telerent financing documents and UCCs executed by White
as co-lessee.)) Sometime thereafter, Palmetto Inns went into default and in October 2004, Business
Carolina filed foreclosure pleadings against Palmetto Inns. ((R. pp. 413-414 (Greenwood County,
Eighth Judicial Circuit, Public Index.))

Around this time, John Huffman visited the distressed hotel as a guest and became
interested in purchasing it. Huffman and his wife, Misty, then partnered with one of their
employees, Louis Smith, and formed IOS, LLC, which tried to purchase of the Note from Business
Carolina. (R. pp. 415-419, Depo. of Louis Smith, condensed transcript p. 19, 20.)) Huffman
testified that he had been involved with similar distressed properties, as a “turnaround artist” ((R.
pp. 419-421 (Depo. of John Huffman, condensed transcript, p. 282.)) Smith testified that they also
attempted to negotiate an agreement with Palmetto Inns guarantor, Craig White, which would
allow White to “come back in at a certain percentage” if they were unable to refinance the existing
indebtedness and remove his guarantee. (Id.)

Per Smith, he and Huffman were unable to purchase the Note and instead purchased the

property subject to the existing Note and Mortgage. This required Craig White to remain pledged





as personal guarantor. (R. pp. 415-418 and R. pp. 422-489.) The deed from Palmetto Inns to 10S,
LLC was recorded on March 7,2005. According to the Operating Agreement, each member made
an initial $1.00 capital contribution and Louis Smith was named manager. (Id.) A subsequent
amendment appointed John Huffman as manager, replacing Louis Smith. (R. pp. 452-485 (IOS,
LLC Amended Operating Agreement.)) A second addendum in 2006, (a signed copy of which has
not been provided to the Defendant) designated another entity of White’s, Chesterfield Express, a
75% owner of 10S, by virtue of a “purchase of ownership interest.” (R. pp. 486-489 (10S, LLC
First Addendum to Amended Operating Agreement.))

At the time 10S, LLC purchased the property in 2005, Business Carolina agreed to a
dismissal without prejudice of the 2004 Foreclosure. (R. pp. 490-491(Dismissal of Business
Carolina Foreclosure of Palmetto Inns, without Prejudice.)) Business Carolina further entered into
a Forbearance and Loan Modification with Palmetto Inn and White, which acknowledged 10S,
LLC as the titleholder of the property. The agreement allowed interest only payments for a certain

period and extended the maturity date of the Note to March 29, 2011. ((R. pp. 492-515

(Forbearance executed between Palmetto Inns and Business Carolina, Inc. on 3/29/2005, and Loan
Modification Agreement, recorded at Book 1833, Page 136 in the Office of the Clerk of Court for
Greenwood County.)) The Addendum to the Forbearance Agreement, executed by Smith on
behalf of 10S, LLC, affirmed the debt and stipulated that while IOS, LLC had not assumed the
Note, it took title subject to Business Carolina, Inc.’s security interest. (Id.) In these documents
I0S, LLC acknowledged it had no right of recoupment or set off of any kind with respect to the
indebtedness, loan or loan documents, and further waived appraisal, stay, valuation, extension or

redemption. (Id.)





Based upon the testimony of both Louis Smith and John Huffman, there was controversy
with White immediately after the purchase of the property. Huffman claims when he initially met
him, White threatened to kill him and Huffman reciprocated. (R. pp. 516-517 (Deposition of John
Huffman, condensed transcript, p. 316.)) Neither Smith nor Huffman elaborated on the dispute,
stating only that the two never got along. (Id.) At his deposition, Huffman indicated the property
was purchased in the name of IOS, LLC so he could “walk in debt free” without assuming Palmetto
Inns’ liabilities, which he estimated totaled at least $200,000.00 over the mortgage debt. Exhibits
submitted in support of Respondent-Appellant’s Motion for Summary Judgment, reflect that
during 10S, LLC’s ownership, creditor’s claims and liens threatened to affect the property and
equipment, including a complaint for claim and delivery filed by Allegiant/Telerent against
White/Emerald Inn shortly before Palmetto Inns’ transfer to 10S, LLC. (R. pp. 518-522,
Greenwood County Public Index.)) The suit sought a money judgment against White and Emerald
Inn for non-payment, as well as the return of the hotel’s furniture and fixtures. (R. pp. 523-542
(Telerent Complaint.)) Evidence shows Huffman paid Allegiant/Telerent $5,000.00 for the
collateral and a release. (R. pp. 543-547), Telerent handwritten agreement, check and itemization
and (R. pp. 548-549) Deposition of John Huffman, condensed transcript, p. 17, . 21-24.)) Huffman
claims he subsequently sold most of these furnishings, along with a Karaoke machine used in the
hotel bar, to Lander University when the lease at issue commenced. (R. pp. 550-556 (Handwritten
Bill of Sale from IOS, LLC to Diane Newton on behalf of Lander University) and R. 678-680
(Depreciation scheduled from Plaintiff’s 2009 federal tax return indicating mass sale of assets on
12/31/2009.)) A review of the Greenwood County Public Index reflects additional claims filed

against Palmetto Inns and I0S, LLC, during the first year of Huffman’s operation of the hotel





which may have also soured the relationship. (R. pp. 557-560 (Greenwood County Public Index,
10S, LLC dba the Inn on the Square.))

The Greenwood County Public Index indicates that IOS, LLC also incurred debt with
respect to the hotel. A junior mortgage from I0S, LLC to Misty Huffman, individually, in the
amount of $200,000.00 was filed with the Greenwood County Clerk of Court. ((R. pp. 561-565
(7/18/05 10S, LLC mortgage to Misty Huffman, Book 1883, Page 269, OCC Greenwood
County.)) According to Huffman, this Mortgage represented a personal loan from the Huffmans’
to IOS, LLC funded by personal credit cards or lines of credit. No accounting has been produced
which itemizes this total. Respondent-Appellant has surmised that it also likely served to secure
the Huffmans’ management fee and/or anticipated profit from ‘flip’ of the property.

Over the next two years, the following mortgages were additionally recorded against the
property: Bridge Financial, LLC for $115,475.00 (recorded 9/12/06), Cornerstone Capital Funding
for $230,000.00 (recorded 1/8/07), Upper Savannah Council of Governments for $250,000.00
(recorded 1/25/07), Uptown Development Corporation for $50,000.00 (recorded 1/25/07) and
Upper Savannah Council of Governments for $50,000.00 (recorded 1/9/09) ((R. pp. 566-593
(Mortgage and Lien record, and mortgages filed in the OCC Greenwood County.)) An additional
Assignment of Leases and Rents was recorded on behalf of Upper Savannah Council of
Governments. UCC filings securing the furniture, fixtures and equipment were additionally filed
on behalf of both Uptown Greenwood Development Corporation and Upper Savannah Council of
Governments. (R. pp. 594-596 (Uptown Greenwood Development Corporation and Upper
Savannah Council of Governments UCC’s.))

Lonestar Ventures, LLC (an entity solely owned by Huffman’s wife, Misty) recorded an

additional mortgage in the amount of $200,000.00 on 4/2/07. (R. pp. 597-603 (Mortgage from





I0S, LLC to Lonestar Ventures, LLC, Bk. 2158, p. 228, Subordinated to Bridge Financial, Bk.,
2158, p. 232.)) Itis uncertain whether this is the original mortgage to Misty Huffman being refiled
after her 7/18/05 mortgage was subordinated to subsequent lenders. As with the prior mortgage,
no accounting for this amount has been produced in discovery.

Despite this substantial influx of capital from third party lenders over a three year period
(2006-2009) I0S, LLC was delinquent in many of its obligations, including the mortgage payment
to Business Carolina, and taxes owed to Greenwood County, the IRS, the S.C. Department of
Revenue, and the S.C. Employment Security Commission. The Business Carolina loan file,
provided during discovery, also reflects extensive documentation regarding late or missing
payments. (R. pp. 610-614 (Business Carolina Palmetto Inns, Loan Transcript.)) In October and
November of 2007, Business Carolina threatened foreclosure and filed a Lis Pendens against both
Palmetto Inns and 10S, LLC ((R. pp. 615-616 (Greenwood County Public Index for IOS, LLC.))
A letter from Business Carolina indicates that foreclosure would only be deferred if 10S, LLC
escrowed funds totaling $26,156.25, to be applied monthly to interest until March 1, 2008. In its
November 2007 letter, Business Carolina indicated that if IOS, LLC successfully refinanced on or
before March 1, 2008, the amount escrowed would be applied to reduce principal. After that date,
the payment would revert to principal and interest in the amount of $7,071.39 per month.
According to correspondence from the credit file, Business Carolina also wrote demanding that
10S, LLC and Mr. Huffman attempt to refinance the property or face foreclosure. (R. pp. 617-619
(Letters of Todd Lucas to John Huffman, August 16, 2007 and November 8, 2007.)) From the
payment summary provided by Business Carolina, Inc., however, it appears this never occurred

and Palmetto Inns/IOS, LLC remained largely in arrears. (R. pp. 610-614 (Loan Transcript.))





After approximately four years, Business Carolina made arrangements to sell the Note to
a third party, Banc Capital and Financial Services, pursuant to an agreement dated June 29, 2009.
(R. pp. 620-628 (Banc Capital contract.)). Closing was initially to take place on or before June
29, 2009, which was extended due to the buyer’s need to first “settle out a 1031 exchange.” (Id.)

According to notes from Todd Lucas, loan officer for Business Carolina, Huffman
contacted him when he learned of the pending agreement with Banc Capital to discuss
“performance of the hotel” indicating for the first time that he could no longer fund it. (R. pp.
629-630 (Business Carolina Credit Notes.)) On August 3rd, 2009, representatives of the bank met
with Huffman and his attorney, Leonard Jordan, during which Huffman stated the hotel was
suffering and he could no longer subsidize it every month. (Id.)

During the meeting with bank representatives, Huffman indicated that he was negotiating
with Lander University to lease the hotel. Notes indicate that the bank reportedly objected, stating
that they had already sold the Note and the buyer did not want “the Lander deal or for the hotel to
be shut down.” (Id.) On August 5, 2009, Business Carolina Vice President Todd Lucas
documented a conversation with Huffman, who stated that he would be forced to begin shutting
the hotel down on August 8", 2009 and would be completely closed by August 15, 2009, if
Business Carolina did not agree to the lease. Though the prospective purchaser objected, Huffman
refused to keep the hotel open. The sale then apparently fell through leaving Business Carolina
with the lease to Lander University, which it subsequently approved.

As an integral part of the transaction, however, a Forbearance Agreement from 10S, LLC,
who was not the original borrower, was required. This new Forbearance Agreement reaffirmed
the debt and reiterated I0OS, LLC’s previous waiver of defenses in the event of a future foreclosure.

(R. pp. 631-651 (Forbearance Agreement, I0S, LLC 2009.)) It also required IOS, LLC to attest
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that its interest was subordinate all of the prior loan documents, including the assignment of leases
and rents to Business Carolina. The original Assignment provided (in pertinent part) that:

“for good and valuable consideration, Assignor absolutely assigns and transfers to

assignee” the following:

(a). The income, rents, receivables, security or other similar
deposits, revenues, issues, royalties, profits, earnings, products and
proceeds from any and all of the Property (collectively, the “rents,
issue and profits”) together with the right, power and authority to
collect same;

(b.)  All leases, written or oral, now in existence or hereafter
arising (emphasis added) all other agreements for the use and
occupancy of all or any portion of the Property, and any and all
extensions or renewals of any thereof (individually collectively, the
“Lease” or “Leases” together with the right, power and authority of
the Assignor to alter, modify, or change the terms thereof, or
surrender, cancel or terminate same; and

(c.)  Any and all guarantees of any obligations of any Lessee (the
“lessee”) under each of the leases.

Assignor irrevocably (emphasis added) appoints Assignee its true
and lawful attorney-in-fact, at any time and from time to time, at the
option of the Assignee to demand, receive and enforce payment of
rents, to give receipts, releases and satisfactions, and to sue, in the
name of the Assignor or the Assignee, for all the rents, issues and
profits and to apply the same to the indebtedness secured; provided
however, that Assignor shall have the right and license to collect the
rents, issues and profits prior to or at any time there is no continuing
default hereunder or under any of the other loan documents
evidencing and securing the Note (as defined herein) (“Loan
Documents™). The assignment of rents, issues and profits is an
absolute assignment (emphasis added) from Assignor to Assignee
and not merely the passing of a security interest.

“Upon payment in full of the indebtedness, this Assignment shall
become and be void and of no effect, but the affidavit, certificate,
letter or statement of any officer, agent, or attorney of the Assignee
showing any part of the Indebtedness to remain unpaid or
unperformed shall be and constitute conclusive evidence of the
validity, effectiveness and continuing force of this Assignment and
any person may, and is hereby authorized to, rely thereon. The
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Assignor, as the lessor under any Lease, hereby authorizes and
directs the lessee named in any such Lease or any other or future
lessee or occupant of the premises described therein upon receipt
from the Assignee is then the holder of the Note to pay over to the
Assignee all rents, and profits or accruing under such Leases or from
the premises described therein and to continue to do until otherwise
notified by the Assignee.”

The new Forbearance Agreement also included an acknowledgement of default. 10S, LLC
was again required to affirm (see paragraph 6) that Business Carolina had an “absolute
assignment” in and to the Lander Lease, as set forth in the Assignment of Leases and Rents
executed by Palmetto Inns. Acceptance of the Forbearance Agreement by IOS, LLC specifically
excluded acceptance of rent pursuant to the lease as a waiver of default.

A new Subordination/Non Disturbance agreement further provided in paragraph 9 that the

Lender would be entitled, but not obligated, to exercise the claims, rights, power, privileges

and remedies of the landlord under the Lease, and shall be entitled to the benefits of, and to

receive and enforce performance of, all of the covenants to be performed by the Tenant under

the lease as though the lender were named therein as the Landlord (emphasis added).

As both Palmetto and I0S, LLC acknowledged the default, Business Carolina required
collection of the rent through an escrow agent, who applied Lander’s payment pursuant to a
schedule devised by Palmetto Inn and IOS, LLC’s creditors.

After assuming possession, Lander performed due diligence as required by the S.C. Budget
and Control Board and determined it was not feasible to purchase the property under the option.
At the end of the renewal term, Business Carolina refiled its foreclosure proceeding on July 22,
2011.

Huffman submitted a demand for payment of damages to IOS, LLC in the amount of

$339,262.00, which he claimed was necessary to place the property back in the “serviceable and
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operational condition” necessary to reopen as a hotel. (R. pp. 225-229) His demand requested
large even sums for the repair or replacement of equipment without justification, such as:
$60,000.00 for a telephone system, $70,000.00 for HVAC and refrigeration repairs, $23,000.00
for a security system and $12,000.00 for a commercial dryer. When compared to 10S, LLC tax
returns obtained during discovery these assets, which were on a depreciation schedule, were worth
far less. (E.g. $1,500.00 for the dryer, $3,780.00 for the security system and $19,300 for the
HVAC, which was put into service in 2006 and remained in service.) (R. pp. 678-680) No bills,
estimates purchase orders, or invoices were provided in discovery which supported these
damages.

Contrary to Huffman’s assertion, there was evidence that many of the items were either
sold to Lander at the beginning of the lease, or in storage on the property when it was foreclosed
and sold to the subsequent purchaser. (R. pp. 550-556 (Handwritten Bill of Sale from IOS, LLC
to Diane Newton on behalf of Lander University) and R. pp. 678-680 (Bill of Sale from Business
Carolina, Inc. to 104 East Court, LLP.)) Lander denied that damages were owed to IOS, LLC under
the lease.

Ultimately, the property was sold at foreclosure and a deficiency judgment in the amount
of $425,218.84 was entered on May 2, 2012. (R. pp. 652-674 (Foreclosure Order and Judgment.))
This action was not filed until May 29, 2012.

Curiously, after the foreclosure was complete, Louis Smith executed two confessions of
judgment on behalf of IOS, LLC to Lonestar Ventures, one in the amount of $632,419.82, (Civil
Action No.: 2014-CP-24-1429) and a second in the amount of $277,154.22 (Civil Action No.:
2014-CP-24-1430. (R. pp. 604-609 (Confessions of Judgment by IOS, LLC.)) These amounts far

exceed the total of either mortgage to Misty Huffman or Lonestar Ventures, LLC. There are no
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corresponding complaints in the Circuit Court file setting forth proof of either debt, only entry of

the confessions of judgment.

Remainder of page intentionally left blank.
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ARGUMENT

L THE TRIAL COURT SHOULD HAVE GRANTED RESPONDENT-
APPELLANT’S MOTION FOR SUMMARY JUDGMENT AS TO IOS,
LLC’S CAUSE OF ACTION FOR BREACH OF LEASE AS IOS, LLC
CONSENTED TO THE ASSIGNMENT OF ITS INTEREST IN THE LEASE
TO BUSINESS CAROLINA, INC. AND THEREFORE LACKED
STANDING TO ENFORCE IT.

Ordinarily, the denial of summary judgment is not appealable. Holloman v. McAllister,

289 S.C. 183,345 S.E.2d 728 (1986). Courts have made a practice, however, of accepting appeals
of denials of interlocutory orders not ordinarily immediately appealable when these appeals are

companion to issues that are reviewable. Pitts v. Jackson Nat. Life Ins. Co., 352 SC 319, 574

S.E.2d 502 (Ct. App. 2002); cited by Southeastern Housing Foundation v. Smith, 670 S.E.2d 680,

688 (SC App. 2008). In Pitts, the Court of Appeals reviewed an interlocutory appeal of the trial
court’s denial of an insured’s motion for summary judgment on an unjust enrichment claim, given
that the claim was so closely connected to other issues and it constituted a basis for the grant of
summary judgment on other claims. Id. In addition, the court is entitled to review questions of

law “de novo.” Ziegler v. Dorchester County, 426 S.C. 615, 828 S.E.2d 218 220 (2019)

Lander University would argue that the circuit court should have granted Respondent-
Appellant’s Motion for Summary Judgment as to 10S, LLC’s cause of action for breach of the
lease, as 10S, LLC lacked standing to enforce it by virtue of an irrevocable assignment in favor of
the Lender, Business Carolina.

Before any action can be maintained, there must exist a justiciable controversy. Byrd v.

Irmo High School, 321 S.C. 426, 430, 468 S.E. 2d 861, 864 (1996). Justiciability encompasses

several doctrines, including ripeness, mootness and standing. Wilson v. Dallas, 403 S.C. 411, 743

S.E.2d 746 (2013). In the case at bar, the Appellant-Respondent acknowledged multiple times that
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its ownership interest was subject the prior loan documents, including the absolute Assignment of
Leases and Rents to Business Carolina. Further, by the time the Appellant-Respondent filed this
suitin 2012, it had already been divested of any interest in the real or personal property by Business
Carolina’s foreclosure and sale. As a result, the Appellant-Respondent lacks standing to enforce
any of the terms of the lease, including recovery of damages in a separate lawsuit against the tenant,
Lander, following the conclusion of the foreclosure.

In its most basic sense, “standing” refers to a party’s right to make legal claim or seek

judicial enforcement of a duty or right. Preservation Society of Charleston v. South Carolina

Department of Health and Environmental Control, 430 S.C. 200, 845 S.E. 2d 481 (2020) and Bank

of America v. Draper, 405 S.C. 214, 746 S.E.2d 478 (2013). Standing to sue is a fundamental

requirement in instituting an action. Id. The party seeking to establish standing has the burden

of proof. Sea Pines Ass’n for the Protection of Wildlife, Inc. v. S.C. Dept. of Natural Resources,

345 S.C. 594, 601, 550 S.E. 2d 287, 291 (2001).
When an assignor retains no rights to assigned property, an assignor lacks standing to

enforce any agreements regarding that property. Crestwood Golf Club, Inc. v. Potter, 328 S.C.

201, 493 S.E. 2d 826 (1997)

An assignment of leases and rents made upon good consideration is valid. S. C. Ann. 29-
3-100 (1976, as amended). A recording of a written document containing an assignment of leases
and rents, issue or profits is valid from the time of recording, and is perfected from the time of

recording against subsequent assignees, lien creditors and purchasers for valuable consideration

from the assignor. S. C. Ann. 29-3-100(B) (1976, as amended) (emphasis added). The assignment

of a lease or the subletting of leased premises conveys an interest in the land. An assignment is a

conveyance of the lessee’s entire interest in the demised premises without retaining any
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reversionary interest in the leasehold. Neal v. Craig Brown, Inc., 356 S.E.2d 912 (1987). The

Assignment at issue in this case transferred the following, in pertinent part:

“Assignor irrevocably appoints Assignee as its true and lawful
attorney-in-fact, at any time and from time to time, at the option of
the Assignee, to demand, receive and enforcement payment of rent,
to give receipts, releases and satisfactions, and to sue in the name of
the Assignor or Assignee, for all the rents, issues and profits and to
apply the same to the indebtedness secured; provided, however, that
Assignor shall have the right and license to collect the rents, issues
and profits prior to or at any time there is no continuing default
hereunder or under any of the other loan documents evidencing and
securing the Note (as defined herein) (Loan Documents). The
assignment of rents, issues and profits in this Assignment is an
absolute assignment from Assignor to Assignee and not merely the
passing of a security interest.” (Respondent-Appellant’s Reply
Brief in Support of Summary Judgment, Ex.3(f) (R. pp. 388-395))

It is clear from the language of this document that the right, power and authority to sue for
any monies owed under the lease in the event of a default by Palmetto Inns was transferred to
Business Carolina. This is more than a security interest in the rent paid pursuant to a lease
agreement. By operation of law, therefore, the Assignment of Leases and Rents executed by
Palmetto Inns as well as its subsequent affirmation by representatives of I0S, LLC that this
assignment applied specifically to the Lease with Lander, conveyed both Palmetto Inns’ and IOS,
LLC’s entire interest in the demised real and personal property including the right to assert claims
under the Lease.

1L THE TRIAL COURT SHOULD HAVE GRANTED SUMMARY
JUDGMENT TO RESPONDENT-APPELLANT AS TO IOS, LLC’S CAUSE
OF ACTION FOR BREACH OF LEASE AS IOS, LLC WAIVED ANY
RIGHT TO ENFORCE THE LEASE WHEN IT FAILED TO BRING A
COMPULSORY COUNTERCLAIM DURING THE FORECLOSURE TO
CONSTRUE OR SET ASIDE THE ASSIGNMENT.

By virtue of the loan documents, as well as the Forbearance, Subordination/Non-

Disturbance, any cause of action for monies due under the lease was assigned to Business Carolina
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for the reduction of the debt. Respondent-Appellant would also argue that IOS, LLC was further
deprived of standing when it failed to answer the foreclosure and assert claims under the
Assignment, Forbearance or Subordination/Non-Disturbance Agreements against the assignee,
Business Carolina. Lander argues that it is clear from these documents that any funds arising out
of the lease were pledged to the reduction of the debt and therefore part of the same transaction or
occurrence which was tried during the foreclosure. Had IOS, LLC believed that any damages
were owed due to breach of the lease, the proper remedy was a compulsory counterclaim against
the assignee, Business Carolina, seeking to construe, enforce or invalidate the assignment.

In a foreclosure action, a compulsory counterclaim arises out of the same transaction or
occurrence when there is a logical relationship between the counterclaim and the enforceability of

the agreement. N.C. Fed Sav. & Loan Ass’n v. DAV Corp., 298 SC 514, 381 S.E.2d 903 (1989).

In South Carolina Community Bank v. Salon Proz, LLC, 420 S.C. 89, 97-98, 800 S.E. 2d 488, 492

(Ct. App. 2017), this court found a claim was compulsory in a foreclosure action when, if the
allegation were true, “it could affect the loan’s enforceability.”

Although 10S, LLC was a named Defendant in the foreclosure action taken by Business
Carolina against Palmetto Inns, LLC, it filed no answer and was in default when the judgment of
foreclosure was entered. By waiving any defense to the foreclosure and failing to bring a
compulsory counterclaim against Business Carolina, IOS, LLC waived any damages for alleged
violations of the Lease, as they were part of the same transaction or occurrence and were assigned
to Business Carolina to reduce the debt.

Pursuant to the language of the Assignment (see above), any amounts found due and owing
under the lease contract would have operated to offset the amounts found due and owing under the

Note and Mortgage at the time of foreclosure. Because the Assignment was executed as part and
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parcel of the loan package, it is part of the same occurrence or transaction. S.C.R. Civ. P. 13(a)

and N.C. Fed. Sav. & Loan Ass’n v. DAV, Corp. 298 SC 514, 381 S.E.2d 903 (1989). If IOS,

LLC believed it was aggrieved by the Assignment, or corresponding Forbearance and
Subordination/Non-Disturbance Agreements, as well as Business Carolina’s failure to assert a
claim under the Assignment against Lander for breach of the lease, it should have filed compulsory
counterclaim against Business Carolina.

Further, once the Bank obtained title to the property at the foreclosure sale, any interest
I0S, LLC held in the property or the lease terminated. An action for foreclosure adjudicates and
cuts off any interest in real property. It is a proceeding in personam, as well as in rem. Bartles v.

Livingston, 282 S.C. 448, 319 S.E.2d 707, Perpetual Building and Loan Association v. Braun, 270

S.C. 338, 242 S.E.2d 407 (1978). Anderson v. Pilgram, 30 S.C.499, 9 S.E. 587 (1889).

In this case, Business Carolina chose to foreclose the mortgage, and resold the real
property to 104 East Court LLP.  Furthermore, on September 20, 2013, Business Carolina
executed an “as is” Bill of Sale for any and all tangible personal property obtained via the
foreclosure associated with the Inn on the Square to 104 East Court LLP. (R. pp. 676-677.) As
stated above, the loan documents assigned to Business Carolina a security interest in both the lease,
as well as all furniture, fixtures or equipment. Claims for damage, loss or impairment of that
interest were likewise assigned to Business Carolina and before any funds could be recovered by
10S, LLC, and the loan documents required that they be applied to the indebtedness. In failing to
bring a compulsory counterclaim under the security agreements, I0S, LLC waived any right to

litigate the validity of the assignment or it’s entitlement to funds outside of the foreclosure.
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CONCLUSION

For the reasons stated above, this Court should reverse the circuit court’s denial of

summary judgment on IOS, LLC’s cause of action for breach of lease.

s/Lena Y. Meredith

Lena Y. Meredith, SC Bar 9663
Nicholson, Meredith & Anderson, LLC
P.O. Box 457

Greenwood, SC 29648

(864) 229-7241

(864) 229-2739 (fax)
lena@nicholsonmeredith.com
Attorney for Respondent-Appellant

December 22, 2022
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1.

STATEMENT OF THE ISSUES ON APPEAL

WHETHER APPELLANT-RESPONDENT’S ARGUMENT THAT THE CIRCUIT
COURT ERRED IN GRANTING SUMMARY JUDGMENT AS TO BREACH OF AN
ALLEGED ORAL LEASE CONTRACT OR ‘SIDE DEAL’ IS PROPERLY BEFORE
THE COURT IF SAID CAUSE OF ACTION WAS NOT PLED IN THE COMPLAINT

WHETHER THE TRIAL COURT PROPERLY GRANTED SUMMARY JUDGMENT
AS A MATTER OF LAW AS TO APPELLANT-RESPONDENT’S CAUSES OF
ACTION FOR PROMISSORY ESTOPPEL, NEGLIGENT MISREPRESENTATION
AND NEGLIGENCE





STATEMENT OF THE CASE

On May 29, 2012, 10S, LLC brought suit alleging Lander University breached an oral
contract to purchase the hotel known as the Inn on the Square, asking for specific performance of
the alleged oral contract and in the alternative, damages under theories of: 1) promissory estoppel
2) negligent misrepresentation 3) negligence and 4) breach of a written commercial lease. Lander
University, who leased the property for honors housing from August 15, 2009 — July 14, 2011,
admitted that it had an option to purchase the property at the time the lease was negotiated, but
denied that it had unequivocally promised to purchase the property as it did not have the authority
to enter a contract of sale without S.C. Budget and Control Board approval. Additional defenses
included: 1) the statute of frauds 2) lack of standing 3) failure to properly state a cause of action
4) doctrines of integration/merger 5) failure to plead the essential elements of a sales contract 6)
statute of limitations and 7) frivolous lawsuit.

During briefing and argument of Lander University’s Motion for Summary Judgment, 10S,
LLC consented to withdraw causes of action predicated upon an alleged oral contract to purchase,
indicating it would elect to pursue remedies for property damage. The parties subsequently
consented to the dismissal with prejudice of the Lander Foundation, a defendant whose
involvement in the matter was solely related to the alleged oral contract to purchase which IOS,
LLC had elected not to pursue.

On November 2, 2021, Circuit Judge Frank R. Addy granted summary judgment on the
withdrawn breach of oral sales contract and specific performance causes of action, as well as
claims for promissory estoppel, negligent misrepresentation and negligence, finding the only issue
of fact to be determined was whether 10S, LLC could recover for alleged damage to the property

occurring prior to IOS, LLC’s foreclosure. On November 12, 2021, 10S, LLC filed a S.C.R. Civ.





P. 59 (e) Motion to Reconsider as to all causes of action dismissed, even those it had abandoned.
Said motion was denied on December 2, 2021. 10S, LLC filed a Notice of Appeal and Petition for
Writ of Supersedeas on December 3, 2021 as trial in the matter was set to start on December 6,
2021. Lander University filed a Cross-Appeal on December 7, 2021, arguing the trial court erred
in failing to grant summary judgment as to IOS, LLC’s breach of lease agreement, arguing 10S,
LLC lacked standing to pursue damages in light of an absolute assignment of leases and rents in
favor of Business Carolina, the lender who was owed a foreclosure deficiency judgment at the

time suit was filed.

STANDARD OF REVIEW
The purpose of summary judgment is to expedite the disposition of cases not requiring the
services of a fact finder. S.C.R.Civ.P. Rule 56. When reviewing summary judgment, appellate

courts apply the same standard applied by the trial court. Bluestein v. Town of Sullivan’s Island,

429 S.C. 458, 839 S.E. 2d 879 (2020). When determining if any triable issues of fact exist, as
would preclude summary judgment, the evidence and all reasonable inferences must be viewed in
the light most favorable to the non-moving party. S.C.R. Civ. P. 56(c). When a plaintiff is faced
with defendant’s motion for summary judgment that is supported by evidence, the plaintiff cannot
defeat the motion by relying upon mere allegations of his complaint, but must disclose facts he

intends to rely on by affidavit or other proof. Shupe v. Settle, 315 S.C. 510, 445 S.E.2d 651 (Ct.

App. 1994). One may not create a genuine issue of material fact and, thus, avoid summary

judgment by asserting that a jury may disbelieve uncontradicted evidence. Hoard ex rel. Hoard v.

Roper Hospital, Inc. 387 SC 539, 694 S.E.2d 1 (2010).






FACTS

This case arises out of a dispute over a small hotel, restaurant and bar which Appellant-
Respondent, IOS, LLC, operated in Greenwood, SC from 2005-2009. According to hotel manager
and real estate broker, John Huffman, IOS, LLC brought the hotel out of foreclosure in 2005 and
turned it around, borrowing additional funds to upgrade and franchise the hotel through
Clarion/Choice Hotels. (R. pp. 731-732, (Deposition of John Huffman, Day 1, condensed
transcript, p. 20, In. 9-25, p. 21, 1-12.)) Though the lender’s loan file reflects otherwise, Mr.
Huffman claims that the hotel was profitable until the housing market crash of 2008 and
subsequent economic downtown of 2009 which resulted in a decision to put the property up for
sale. (R.p. 732 (Deposition of John Huffman, Day 1, condensed transcript, p. 21, In 5-6)). Though
no proof has ever been provided, Mr. Huffman testified that he was in negotiations with potential
buyers from Charleston, SC and Charlotte, NC when he was approached by Lander University,
who was experiencing a housing shortage for the 2009-2010 school year caused by a sudden
increase in enrollment. As a result of this shortage, Lander had approached multiple entities,
including 10S, LLC, about buying or leasing additional property for student housing.

After discussions with Mr. Huffman, Diane Newton, Lander University’s Vice President
for Business and Administration wrote on July 31, 2009 to Lisa Catalanotto, Attorney for the Real
Property Management of the SC Budget and Control Board to request approval of a lease for the
hotel. Rent was to be $31,000 per month. She also indicated that Lander would “entertain the
option to purchase this hotel.” (Supp. R., p. 904-906).) Her letter outlined the ten properties which
Lander had investigated before choosing to negotiate with 10S, LLC for the Inn on the Square.
Ms. Catalanotto authored the written commercial lease with option to purchase conforming to this

proposal which was executed by the parties on August 12, 2009. (R. pp. 105-114.) The S.C.





Budget and Control Board, who was the central broker for the leasing of government property
pursuant to former S.C. Code Ann. 1-11-55 and 1-11-56, (1976, as amended) gave consent to an
initial ten month lease on August 17, 2009. (Id.) Following the execution of the lease and option
to purchase, Lander subsequently requested and received approval for certain inspections and
appraisals required by the Budget and Control Board before any request to exercise the option
could be made.

John Huffman’s deposition testimony tells and entirely different uncorroborated story than
the complaint or the rest of the written evidence. According to Huffman, he was contacted by
Diane Newton on behalf of Lander during the middle of July 2009 and asked if he would rent 48
rooms to house 100 students. He allegedly replied that he “absolutely would not be interested in
that at all, that he was only interested in selling.” (R.p. 733 (Depo. of John Huffman, Day 1,
condensed transcript, p. 26, In. 21-25)). He claims she met with him several times over the next
few weeks, during which he advised her that the list price of the hotel was $3.3 million dollars (Id.,
(Deposition of John Huffman, Day 1, condensed transcript, p. 27, In. 1-2)). Additional
correspondence and Mrs. Newton’s affidavit submitted in support of Respondent-Appellant’s
Motion for Summary Judgment indicate that the parties did not agree to a purchase price.

Despite this fact, Huffman claimed in his deposition that Newton allegedly countered with
a $2.3 million dollar purchase price, with the caveat that the University would not have funds
available with which enter a contract until the following April. (Id., (Deposition of John Huffman,
Day 1, condensed transcript, p.28, In. 21-25.)) Huffman furthered claimed Newton then proposed
that he lease two floors of the property to Lander until the following April when the University
could close. (Id. (Deposition of John Huffman, Day 1, condensed transcript, p. 29, In. 2-5.)) He

concedes being open to a lease at that point, but says he demanded rent of $51,000.00 per month,





which he says Mrs. Newton rejected, and countered with $48,000.00 per month. (R. p. 734,
(Deposition of John Huffman, Day 1, condensed, transcript, p. 29, In. 7-9.))

Huffman further asserts that on the date the lease was executed, the rent had been reduced
to $31,000.00 per month, but Mrs. Newton promised him that Lander would add the deficit of
$17,000.00 per month ($48,000-$31,000.00) for each month and “put it on the back end” by
including $170,000.00 in any purchase price reached. (R. p. 736, (Deposition of John Huffman,
Day 1, condensed transcript, p. 40, In. 18-22.)) He also claimed that, despite a written lease to the
contrary, Mrs. Newton promised that Lander would reimburse 10S, LLC for any maintenance
costs. Huffman’s allegation of this ‘side deal’ are despite his own admission that Lisa Catalanotto,
attorney for the S.C. Budget and Control Board, firmly stated that no changes could be made to
the lease document, admonishing the parties that the deal was “take it or leave it.” (R. p. 736
(Deposition of John Huffman, Day 1, condensed transcript, p. 39.))

Huffman’s claims are in stark contrast to Mrs. Newton’s letter written to the S.C. Budget
and Control Board on July 29, 2009 which reflects a proposed rent of $31,000.00 per month, and
the amount accepted by IOS during Lander’s tenancy. His account is likewise far different the
notes of Business Carolina bank representative, Todd Lucas, whose indicates on July 29, 2009 that
Huffman requested a meeting with the bank to discuss the performance of the hotel as his line of
credit had been canceled and he could not continue to fund the hotel any longer. (R. p. 630)
According to Lucas’s file, a meeting was set up for Monday, August 3, 2009 at 10:00 a.m. at which
point Huffman was advised that the bank was in negotiations to sell the note. (Id.) Atthe meeting,
Huffman advised the bank that the hotel was suffering and he was having to subsidize the facility
every month. (Id.) He then requested approval to lease the facility to Lander University as student

housing for one year at $20.00 per night per room, with a promise to purchase the hotel at the end





of one year for $700,000.00. (Id.) Business Carolina’s notes indicate this proposal was rejected,
as the purchaser of the note did not want the lease or the hotel to close. (Id.) There is further
documentation that Business Carolina requested their attorney file a lis pendens, foreclosure action
and TRO in Greenwood County in order to keep the facility open, following which Todd Lucas
left a message for Huffman’s counsel, Leonard Jordan, to discuss a “less litigious solution.” (Id.)

On August 6, 2009, quotes from Huffman appear in an article from the Index Journal
newspaper confirming he was in lease negotiations with Lander after the recession “sacked his
ability to keep the Inn on the Square running as a hotel.” (R. p. 168) The article states that
Huffman stressed that the plan for closing the Inn was contingent upon a lease agreement being
struck with Lander, with no mention of a sale. (Id.)

At no time during the negotiation of the lease did Mr. Huffman fully disclose the true extent
of the hotel’s debt or its delinquency. In fact, the University only learned that Business Carolina
had already agreed to the sale of the note during discovery. The extent of the debt, in addition to
the inspection results and the potential cost of remediation would ultimately make further
negotiations exercise of the option impossible and terminate the lease.

In stark contrast to Huffman’s testimony that the hotel had ups and downs but did well for
the most part until 2009, Business Carolina’s loan file contains extensive documentation of
ongoing late and missing payments. (R. pp. 611-614) For example, in October and November of
2007, Business Carolina threatened foreclosure and filed a Lis Pendens against both Palmetto Inns
and IOS, LLC (R. pp. 615-616). A letter from Business Carolina indicates that foreclosure would
only be deferred if I0S, LLC escrowed funds totaling $26,156.25, to be applied monthly to interest
until March 1, 2008. In its November 2007 letter, Business Carolina indicated that if IOS, LLC

successfully refinanced on or before March 1, 2008, the amount escrowed would be applied to





reduce principal. After that date, the payment would revert to principal and interest in the amount
of $7,071.39 per month. There are two additional letters from 2007 demanding that IOS, LLC and
Mr. Huffman attempt to refinance the property or face foreclosure. (R. pp. 617-19) From the
payment summary provided by Business Carolina, Inc. this never occurred and Palmetto Inns/IOS,
LLC remained largely in arrears. (R. pp. 610-614)

During the meeting with bank representatives detailed above, Huffman apparently told
Todd Lucas on August 5, 2009, that he would be forced to begin shutting the hotel down on August
8™, 2009 and would be completely closed by August 15, 2009, if Business Carolina did not agree
to the lease. (R. pp. 629-630) This matches the timeline Huffman provided to the Index Journal
when he was interviewed about the prospective lease on the following day. According to the bank
file, the purchaser of the note continued to object to the lease but Huffman refused to keep the
hotel open. (Id.) Though Mr. Lucas’s notes end in August 6, 2009, it is apparent from the conduct
of the parties as well as the execution of subsequent Forbearance, Subordination, Non-Disturbance
and Escrow Agreements that after Huffman insisted on closing the hotel, the sale fell through
leaving Business Carolina forced to accept the lease or foreclose, though from Huffman’s
testimony and the Todd Lucas’s notes, they were probably not pleased. (R. pp. 631-651)

In his deposition on p. 58, In. 13-14 (R p. 741), Huffman acknowledged the enforceability
of the written lease agreement, which Lander further asserts is clear and unambiguous. Despite
this acknowledgement, he continues to assert that Lander ‘promised’ to buy the hotel. On the first
day of his deposition, September 3, 2015, more than three years after suit was filed, Mr. Huffman
outlined additional promises under what he called a ‘side deal.” He claimed this ‘side deal’ was
an inducement to sign the formal written lease, which he acknowledges the S.C. Budget and

Control Board would not agree to modify. (R. p. 736, Deposition of John Huffman, Day 1,





condensed transcript, p. 38, In. 14-17.) No ‘side deal’ is pled in the Plaintiff’s complaint, nor has
the Plaintiff sought amendment of the Complaint. The written lease, which the Appellant-
Respondent’s Complaint seeks to enforce, contains language in Section 19.1 which prohibits oral
modification of the agreement, requiring instead a writing signed by the party “against whom the
amendment is to be enforced.” (R. p. 109). Apart from the allegations of the complaint and
Huffman’s bare assertions, which vary from time to time, IOS, LLC produced no corresponding
proof of a binding promise upon which IOS, LLC was entitled to rely or an oral “side deal’ lease.
Most importantly, conspicuously absent from the Plaintiff’s complaint is any allegation of a ‘side
deal’ lease.

There is likewise no evidence of any agreement regarding purchase price or other necessary
sales terms, including a closing date. To the contrary, there is abundant evidence Huffman, who
held an exclusive brokerage contract to sell the property for a commission, admits that he was
repeatedly advised of the S.C. Budget and Control Board multi-phase assessment and approvals
protocol which was necessary before any purchase could be considered. Huffman’s testimony and
emails he received from Diane Newton and others after the lease commenced, confirm that he was
receiving updates on the status of the project, though he does not appear to be pleased with the
pace with which they were moving forward. Correspondence shows that while Huffman continued
to express frustration with the pace of the inspection process. He also acknowledged, as he had
since the beginning, that the transaction was subject to S.C. Budget and Control approval
requirements which could not be avoided.

On November 16, Mr. Huffman emailed Diane Newton stating that his investors were
getting nervous as they had not yet seen a contract from Lander. (R p. 244) He asked for an

update on where things stood and when he might receive something from her in writing. (Id.)





Ms. Newton replied that she could understand about nervous investors but, as she’d already
said, she had to wait until she received Phase I Budget and Control Board approval on December
13 before she could submit a proposal, subject to Phase II approval from the Budget and Control
Board. Phase Il approval apparently wouldn’t happen until the next meeting, she said, which had
not yet been set. She told him that the next meeting was typically held in March, but “things were
very different” in Columbia these days. (Id.) Huffman replied that:

“I did not get that understanding from you when we discussed this
in August. I was my understanding a contract would be drawn up
before the end of November to submit to your Board for first round
approval in December and that final approval would go before your
Board in March. Unfortunately, this new time frame leaves me no
option other than to proceed with a backup contract. I have a group
out of Charleston and another out of Columbia that are interested in
the property and we will need to schedule them both in for
inspections in the next few weeks prior to negotiating a contingency
contract with them should your efforts to purchase the property
prove unsuccessful. I’ll get back with you on the dates.”

In an email, Newton replies that the time frame is out of Lander’s control. She had hoped
the Budget and Control Board would have a meeting prior to December, which didn’t happen. She
advised him that the University was moving forward with a request for Phase I approval, which
would include a building condition assessment, appraisal, and Phase I environmental assessment
following which the Budget and Control Board would again have to meet to approve a proposal.
(Id.) On December 16, 2009 Mrs. Newton further stated:

“John, yesterday, the Budget and Control Board approved Phase I
of the purchase of I0S. We are scheduled to meet with the code
officials to discuss changes that will be required of us in order to
occupy the building. The purchase will initiate a zoning change and
as a state building we will be required to meet the codes associated
with the new occupancy. In addition, we are pursuing an appraisal
and an environmental assessment. Once we know what the code

changes will require, we will be in a better position to settle on the
price.” (R. pp. 244-248)
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According to the rest of the email chain, Mr. Huffman apparently forwarded this
information to Todd Lucas at Business Carolina, stating that it appeared “we have passed the first
hurdle with the state and are moving forward.” (Id.)

Mrs. Newton subsequently left the University to take another position at the University of
Arkansas following which Mr. Huffman continued correspond by email with Tom Covar, her
replacement, and others. These emails indicate the University continuing to move through the
feasibility protocol in good faith. An email from Carol Routh states,

“Tom Covar and Jeff Beaver called me last week on the possibility
of getting this acquisition on the Board’s agenda for February based
on Diane’s parting request. I told them, as they had only ordered
the building condition assessment, that it was virtually impossible
to get this to February meeting. They understood and Tom called
me this morning and asked for a time line on what it would take to
get this approved as the seller is pushing them. Their attorney
thought something in writing from someone other than the college
would help and they plan to tell the seller that they would have to
negotiate to lease further as the sale can’t take place on the seller’s
time schedule. (Supp. R., p. 909).

Shortly thereafter, began a discussion of extending the lease to provide for enough time
required to complete the Budget and Control process. On February 9, 2010, Mr. Huffman’s
attorney, Leonard Jordan, requested information on a ‘contract of sale, or at least a generally
acceptable offer from Lander’ in order to initiate additional talks with Business Carolina and
others. (Supp. R., pp. 911-913) As had been previously stated, these discussions were premature
until state inspections could be performed.

Following this exchange, the parties agreed in March 2010 to a one year extension of the
lease until June 2011.

When asked in his deposition whether he had any concern about this, Huffman replied “Oh

yes. We still didn’t have a contract.” (R. p. 750, Deposition of John Huffman, condensed
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transcript, p. 96, 1. 8-12.) It is clear from this and other testimony that Huffman never considered
the University’s interest in the property to be a binding sales contract upon which he could rely,
as he kept pushing for one.

Following the renewal of the lease, Mr. Huffman’s attention appears to have been directed
toward exploring other options, such as his proposal for a long term lease (5 year lease with five
year renewal) with a continued option to purchase the Inn, which was pitched to President Dan
Ball and others during an April 21, 2010 meeting per the email of Tom Covar dated April 23, 2010
(R. p. 257.) During that meeting, the parties apparently discussed renegotiation of the monthly
lease payment in light of a long term lease as well as the University’s possible assumption of the
maintenance of the property which 10S, LLC was committed to in the original written lease. As
detailed in Mr. Covar’s email, they also discussed certain safety issues, including wiring and the
hotel sprinkler system, which would have to be approved by both the City of Greenwood and the
S.C. State Engineer’s Office. It is clear from this email that Mr. Huffman was again advised that
the purchase option would remain conditioned on the outcome of the SC State Engineer’s
recommendations and approval by the five member Budget and Control Board. (Id.) In a
subsequent letter to Leonard Jordan dated February 24, 2011, Lander’s attorney, Doug Bell,
indicated that the City of Greenwood would not approve a new lease between I0S, LLC and
Lander University for the Inn on the Square without the fire safety renovations which had been
outlined by the Fire Safety Marshall. (R. p. 259.) Mr. Bell states that IOS, LLC’s inability to
address fire safety issues for the City, as well as the parties inability to agree upon terms for a new
lease brought the University to a decision to forego its option to purchase and vacate the building
at the end of the lease term on June 14, 2011. (Id.) As noted above, it appears that at least one

factor was the amount of income required for IOS, LLC to service its mountainous debt, which by
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then included seven junior lienholders and federal tax liens filed April 12, 2010 for unpaid
employee withholding that had accrued between 2005 and 2009, totaling over $295,000.

Prior to their departure on June 14, 2011, Lander’s engineering department reportedly
inspected the property to ensure the fixtures were functioning properly. (R. p.264) After Lander
vacated the property, Business Carolina refiled its foreclosure proceeding on July 22, 2011 and the
property was sold at foreclosure, with a deficiency judgment in the amount of $425,218.84 entered
on May 2, 2012. (R. pp. 652-674.) This action was not filed until May 29, 2012.

During the interim, Huffman submitted a demand for ‘damages’ to the hotel
0f $339, 262.00 plus interim rent of $51,000.00 per month beginning on June 16, 2011 and ending
when the funds demanded had been delivered in full, plus costs to be enumerated at a later date
which he claimed were necessary to place the hotel back in a “serviceable and operational
condition.” (R. p. 226-229) This demand increased at his deposition to $590,262.00 for lost,
missing or damaged items, plus $300,000 lost equity, $600,000.00 lost profit at $120,000.00 per
year (though he conceded the members of the LLC were having to fund the hotel’s operation prior
to the lease agreement) for a total of $1,490,262.00. (Supp. R. 914-915.)

This demand requested exorbitant sums for the repair or replacement of equipment (e.g.
$60,000.00 for a telephone system, $70,000.00 for HVAC and refrigeration repairs, $23,000.00
for a security system and $12,000.00 for a commercial dryer.) When compared to I0S, LLC asset
depreciation schedules which were obtained during discovery, the procurement costs for the same
equipment was far less (e.g. $1,500.00 for the dryer, $3,780.00 for the security system and $19,300
for the HVAC, which was put into service in 2006 and remained in service when Lander vacated
the property.) (R. pp. 678-780.) No bills, estimates purchase orders, or invoices were provided

in discovery which supports the alleged losses.
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Contrary to Huffman’s assertion, there was also evidence that many of the items were either
disposed of at the beginning of the lease (R. p. 679), or in storage on the property when it was

foreclosed and sold to the subsequent purchaser. (R. pp. 675-680.)

ARGUMENT
I. THE APPELLANT-RESPONDENT WITHDREW ITS CAUSES OF

ACTION FOR BREACH OF ORAL CONTRACT TO PURCHASE AND

ELECTED TO PURSUE ONLY ITS PROPERTY DAMAGE CLAIM PLED

UNDER THE WRITTEN LEASE

A. THE APPELLANT-RESPONDENT NOTIFIED THE TRIAL COURT

VIA EMAIL, IT’S SUMMARY JUDGMENT BRIEF AND ORAL
ARGUMENT THAT IT HAD ELECTED TO WITHDRAW A CLAIM
FOR ENFORCEMENT OF AN ORAL CONTRACT TO PURCHASE
AND PURSUE PROPERTY DAMAGE UNDER THE WRITTEN
LEASE.

Respondent-Appellant would first note that Appellant-Respondent seems to be continuing
to argue causes of action it formally waived at summary judgment. On November 16, 2017, an
email was forwarded to Judge Frank R. Addy by then co-counsel Chris Moore, who was previously
associated by Appellant-Respondent but has since been relieved. According to both his email and
the attached brief, counsel notified the court of IOS’s election to withdraw its cause of action for
enforcement of the purported oral sales agreement and request for specific performance.
According to the email and attached brief, the plaintiff “intends to pursue its remedies for (1)
recovery for damage to the property during their possession under a lease agreement and (2)
damages resulting from defendant’s breach of the lease agreement.” (R. p. 178)

At the hearing held in Newberry the following day, Judge Addy inquired of Mr. Moore on the
record whether “the Plaintiff in the case has agreed to go with just the pure property damage claim

and not move forward with the lost business opportunity allegations. Is this accurate?” to which

he replied, “That’s correct, Your Honor.” (R., p. 41)
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Despite this agreement, which was announced on the record, Mr. Moore’s brief and oral
argument maintained that summary judgment should not be granted on the issue of promissory
estoppel and negligent misrepresentation, now predicated upon a new allegation of an oral ‘side
deal’ lease rather than an oral contract for purchase. As counsel argued at summary judgment, this
argument, by definition, requires the court to infer allegations of an oral contract to purchase.
According to the testimony of Mr. Huffman, this alleged ‘side deal’ called for the Respondent-
Appellant to add reimbursement of maintenance costs and deferred rent “to the purchase price” at
the “back end.” The fact that a promise to purchase is integral to this argument makes the alleged
‘oral lease’ merely a restatement of the withdrawn “oral contract for purchase.” Respondent-
Appellant would therefore argue that Appellant-Respondent waived these claims and request that
Judge Addy’s Order granting Summary Judgment on the breach of oral contract to purchase,
promissory estoppel and negligent misrepresentation be affirmed.

1L THE APPELLANT-RESPONDENT’S PLEADINGS ALLEGE ONLY

A BREACH OF THE WRITTEN LEASE CONTRACT EXECUTED BY
THE PARTIES. NO CAUSE OF ACTION PREDICATED UPON A
‘SIDE DEAL’ ORAL LEASE IS BEFORE THE COURT AS THE
APPELLANT RESPONDENT HAS NOT MOVED TO AMEND ITS
COMPLAINT
A. NO ORAL LEASE WAS PLED IN THE APPELLANT-
RESPONDENT’S COMPLAINT NOR HAS A MOTION TO AMEND
BEEN FILED.
Appellant-Respondent waived its causes of action for enforcement of the oral purchase
agreement and specific performance, conceding the inability to prove the necessary elements of a
contract, including purchase price. After agreeing to strike these allegations at Summary Judgment,

counsel proceeded to argue for enforcement of an oral lease contract never mentioned in the

pleadings. In his Brief, counsel argued the existence of two “lease agreements” (R. p. 190). The
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testimony of Mr. Huffman, some three years after the Complaint was filed, is the only evidence
presented in support.

There is no corresponding allegation of a second oral lease enumerated in the complaint.
Appellant-Respondent’s Sixth Cause of Action, Breach of Lease Agreement, beginning at
paragraph fifty relies on the language of the written lease to assert a contractual duty on the Tenant
to “surrender the Demise Premises to Landlord in good order and condition.” Paragraph fifty-one
goes on to outline the manner in which the written lease was breached, including “failing to restore
alterations to the Inn, abandoning the Inn; leaving it open and unsecure; failing to protect the Inn
from damage and loss to furniture; rooms; facilities and equipment, and failing to surrender the
Inn in good order and condition.” There are no corresponding allegations of breach of an oral
lease or demand for damages for unpaid maintenance costs or rent as referenced in Mr. Huffman’s
deposition. By Mr. Huffman’s own testimony, this argument requires a future purchase take place
and are not related to a ‘separate’ lease.

Respondent-Appellant would further argue that had Appellant-Respondent wished to
pursue this new cause of action to survive summary judgment, it should have moved to amend its
complaint. Having failed to do so, it is not properly before the court.

1. THE WRITTEN LEASE EXECUTED BY THE PARTIES WAS
VALID, AS WAS ACKNOWLEDGED BY JOHN HUFFMAN
DURING HIS DEPOSITION AND COULD NOT BE MODIFIED
ORALLY.

Both the Appellant-Respondent’s Complaint, as well as Mr. Huffman’s testimony assert
that the written lease is valid. Mr. Huffman goes on to acknowledge that he was advised by the
Budget and Control Board, the agency with final authority, that no modifications could be made.

The Appellant-Respondent seeks to introduce parol evidence of a ‘side deal’ to the written

agreement, while at the same time admitting its enforceability. Appellant-Respondent further states
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that “there is no dispute that a written lease agreement exists and that the parties performed under
that written lease.” (R. p. 188.)

2. THE WRITTEN LEASE, WHICH MR. HUFFMAN ADMITS IS
ENFORCEABLE, COULD NOT BE MODIFIED ORALLY
PURSUANT TO SECTION 19.1. WHERE THE TERMS OF
WRITTEN AGREEMENT ARE UNAMBIGUOUS, STATEMENTS
MADE CONTEMPORANEOUSLY WITH OR PRIOR TO ITS
EXECUTION ARE INADMISSIBLE TO CONTRADICT ITS TERMS
AND PAROL EVIDENCE SHOULD NOT BE ADMITTED TO
CONTRADICT AN UNAMBIGUOUS TERM.

According to the language of the written lease, it could not be modified orally per Section
19.1, which provides:
This lease may not be amended, modified, terminated, nor may any
obligation hereunder be waived orally, and no such amendment,
modification, termination or waiver shall be effective for any
purposes unless it is in writing and signed by the party against whom
enforcement is sought.
Appellant-Respondent seeks to argue parol-evidence of an oral ‘side deal’ despite an
unambiguous written instrument. Generally, a written contract is binding as against a claimed

contemporaneous agreement which would modify or vary it. Biggs v. Moll, 463 S.W.2d 881 (Mo.

1971.) An ambiguous contract is one capable of being understood in more sense than one or being

obscure in meaning. Proffit v. Sitton, 244 S.C. 206, 136 S.E.2d 257 (1964) the Respondent-

Appellant would argue in this case that the written lease is absolutely clear in its prohibition of any

oral modification.

It is well settled law that where the terms of a written instrument are unambiguous, clear
and explicit, extrinsic evidence of statements of any parties to it, made contemporaneously with or
prior to its execution, are inadmissible to contradict, add to, subtract from, vary of explain its terms

in the absence of fraud, accident or mistake. Ray v. South Carolina National Bank, Inc., 281 S.C.

170, 314 S.E.2d 359 (Ct. App. 1984). Ray involved an action on a promissory note with a
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purported oral agreement between the bank and the maker of the note that the bank would look to
the construction contracts of a third party for repayment of the loan. Id. The Plaintiff argued that
the oral agreement was admissible, because the agreement induced the execution of the note. In
upholding a grant of summary judgment, the Court held that the note was clear, unambiguous and
properly executed and that parol evidence was not admissible to show the existence of an alleged
oral collateral agreement.

Similarly, it is clear and unambiguous from the written lease in the case at bar that the
parties explicitly agreed that no oral modification of the lease was permissible.

3. PER MR. HUFFMAN’S OWN TESTIMONY, HE WAS ALSO AWARE
THAT MRS. NEWTON DID NOT HAVE THE APPARENT AUTHORITY
TO AGREE TO ANY MODIFICATION OF THE LEASE WITHOUT THE
APPROVAL OF THE S.C. BUDGET AND CONTROL BOARD.

Even had the written lease been modifiable orally, the individuals Mr. Huffman describes
as having reached the alleged oral lease did not have the authority to bind the parties. As noted
by the written lease agreement and Mr. Huffman during his deposition, the signatures of Louis
Smith, managing member of 10S, LLC and Lisa Catalanotto, attorney for the S.C. Budget and
Control Board, were required to bind the parties to the written lease. Appellant-Respondent,
however, argues that an alleged conversation between Mr. Huffman, as manager of the hotel, and
Diane Newton, was sufficient to create a second ‘oral lease.” The Appellant-Respondent cannot
side-step the written agreement by an alleged agreement between unauthorized agents.

The concept of apparent authority depends upon manifestation by the principal to the third

party and a reasonable belief by the third party that the agent is authorized to bind the principal.

Visual Graphics Leasing Corp., Inc. v. Lucia, 311 S.C. 484, 429 S.E. 2d 839 (Ct. App. 1993). As
noted above, throughout Mr. Huffman’s testimony he expressed actual knowledge from multiple

sources that pursuant to former S.C. Code Ann. 1-11-55 and 1-11-56, (1976, as amended), any
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lease entered by Lander University required the approval of the S.C. Budget and Control Board.
Not only was approval not given to the alleged oral lease, Mr. Huffman quotes Lisa Catalanotto
as having admonished him that she could have ‘no part’ in any “illegal” attempt to modify the
written agreement on the date of execution. (R.p. 736 (Depo. of John Huffman, Day 1, condensed
transcript, p. 39, 1. 11-14.))
4. THERE ARE NO MATERIAL ISSUES OF FACT WHICH

CORROBORATE THE APPELLANT-RESPONDENT’S LATE

ASSERTION OF A SEPARATE ORAL LEASE AGREEMENT

OR ‘SIDE DEAL’

According to the deposition of Mr. Huffman, during negotiations for the written lease he
asked Lander to maintain a tax escrow and maintenance escrow to cover high end items “because
everyone knew he didn’t have the money.” (R. p. 736 (Deposition of John Huffman, condensed
transcript, p. 51, In. 15-21.)) On page 51, he indicates “they ended up screwing us on the taxes”
conceding that despite his request to modify the agreement, Lander wouldn’t add a tax escrow to
the written lease. To circumvent this fact, Mr. Huffman seemed to claim that the written lease was
with the Budget and Control Board, and his separate agreement was with Lander via Diane
Newton. (R. p. 743 (Deposition of John Huffman, Day 3, condensed transcript, p. 66, 1. 1-5))

Actual written documentation concerning negotiation of the lease terms include a letter
from Diane Newton to Lisa Catalanotto on July 29, 2009 outlining the terms of the proposed lease
and requesting approval. Per that request, as well as the formal written lease that followed, the Inn
on the Square agreed to be responsible for maintenance and landscaping and Lander University
agreed to rent of $31,000.00. In Article 16, there was a further provision for “Minor Repairs”
which stated that

If at any time during the initial term or the extended term, if any,

Tenant shall find the Demised Premises items in need of repair or
replacement, including but not limited to, torn or damaged carpet,
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Appellant-Respondent conceded at summary judgment it has no additional physical
evidence, such as a canceled check for reimbursement of maintenance costs it alleged that Lander
paid as evidence of partial performed of an alleged terms of the ‘side-deal.’
In fact, Lous Smith, the managing member of the LLC, testified in his deposition that he believed
Business Carolina managed the payroll for [OS, LLC’s maintenance man. (. R. p. 716 (Deposition
of Louis Smith, condensed transcript, p. 80, 1. 21-22.) Without any evidence apart from the self-

serving testimony of Mr. Huffman, the Respondent-Appellant would ask that the trial court’s grant

improper or inadequate lighting, faulty workmanship or
construction, inoperative door locks or other similar deficiencies
which affect Tenant’s use and enjoyment of the Demised Premises,
Tenant shall give written notice thereof to the Landlord and
Landlord shall, at its sole cost and expense, repair, replace or
otherwise cure the deficiencies described by Tenant within thirty
(30) days of the date of Tenant’s notice thereof. In the event the
Landlord shall fail or refuse to repair or replace or cure the
deficiency within the aforesaid time and the cost of such repair,
replacement or cure is less than $5,000.00, Tenant shall have the
right, but not the obligation, to undertake such repair, replacement
or cure and, in such event, shall have the right to deduct the costs
thereof from the next due monthly installment of Basic Rent. In the
event the Tenant does not undertake such repair, replacement or
cure, irrespective of the cost thereof, and Landlord shall not have
repaired, replaced or cured such deficiency within sixty (60) days of
the date of Tenant’s notice to the Landlord of such deficiency,
Tenant may, at its option, terminate this Lease, whereupon the Basic
Rent and all other charges payable hereunder by Tenant shall be
apportioned as of such date of termination. (R. p. 108.)

of summary judgment be affirmed.

I1I.

THE TRIAL COURT PROPERLY GRANTED SUMMARY JUDGMENT
AS A MATTER OF LAW AS TO APPELLANT-RESPONDENT’S
REMAINING CAUSES OF ACTION FOR PROMISSORY ESTOPPEL,
NEGLIGENT MISREPRESENTATION AND NEGLIGENCE AS THE
UNDISPUTED FACTS DO NOT SUPPORT THESE THEORIES OF

RECOVERY
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A. THERE IS NOT CLEAR AND CONVINCING EVIDENCE OF AN

UNAMBIGUOUS PROMISE UNDER ANY °‘SIDE DEAL’ WITH

DEFINITE TERMS THAT WOULD SUPPORT THE APPELLANT-

RESPONDENT’S ALLEGED RELIANCE AND SUMMARY

JUDGMENT WAS PROPER AS TO PROMISSORY ESTOPPEL

To establish a claim for promissory estoppel under South Carolina law, a plaintiff must
demonstrate that: (1) a party made a promise unambiguous in its terms; (2) the party to whom the
promise is made reasonably relied on the promise; (3) the reliance was expected and foreseeable

by the party who made the promise; and (4) the party to whom the promise is made sustained

injury in reliance on the promise. Anthony v. Atlantic Group, Inc., 909 F. Supp. 2d 455 (D.S.C.

2012). Under promissory estoppel, the promise to be enforced must be unambiguous with clearly
articulated, definite terms, while the sustained injury must result from an inconsistent disposition
by the promisor, particularly because promissory estoppel applies without a contract; the presence
of either an ambiguous promise or an injury not arising out of the inconsistent disposition precludes

promissory estoppel’s application, though perceived inequities may exist. Barnes v. Johnson, 402

SC 458, 742 S.E.2d 6 (Ct. App. 2013). Because one may properly invoke promissory estoppel
absent elements typically required for a contract, such a meeting of the minds or exchanged

consideration, the doctrine requires, by clear and convincing evidence, a promise unambiguous

in its terms (emphasis added) Id. An inability to clearly articulate the terms of an alleged oral
contract, including how an existing capital contribution would be treated and specifically how the
parties would settle up, renders an agreement ambiguous, and any loss is not recoverable under a
theory of promissory estoppel. Id. Although the doctrine of promissory estoppel may be used to
avoid the statute of frauds’ writing requirement in South Carolina, it may not be used to create a
legally enforceable promise when it would not otherwise be binding under ordinary contract

principles. Trident Construction Co., Inc. v. Austin Co., 272 F. Supp. 2d 566 (D.S.C. 2003). The
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doctrine of promissory estoppel, although equitable, has limitations. See e.g., Rushing v.

McKinney, 370 S.C. 280, 295, 633 S.E.2d 917, 925 (Ct.App. 2006) (holding absence of clearly
articulated terms between parties precludes recovery in promissory estoppel). “Specifically, the
doctrine's elements represent a balancing between affording a remedy where contract law cannot,

and ensuring the doctrine's application is not, itself, an inequity against the party estopped.”

Barnes v. Johnson, 402 S.C. 458, 469, 742 S.E.2d 6, 11 (Ct.App. 2013).

Respondent-Appellant has already conceded that it has insufficient evidence to prove that
the University promised to purchase the hotel for a specific price. Its fallback argument, as a
matter of necessity, is that a separate “lease” was formed between Mr. Huffman and Mrs. Newton,
without the approval of the Budget and Control Board, though its consent was necessary to any
transaction between the parties. There is no proof of any such agreement, outside of the testimony
of the hotel manager, who did not have the authority to enter such an agreement on behalf of the
Respondent-Appellant. More specifically, there is no proof of an ‘unambiguous promise’ for a
separate lease, and the argument itself is simply restatement of the terms of the Respondent-
Appellant’s failed promise to purchase argument. Mr. Huffman’s testimony alone is not sufficient
to create a genuine issue of material fact as to an (1) unambiguous promise (2) that the party to
whom the promise is made reasonably relied on the promise (3) the reliance was expected and
foreseeable and (4) the party to whom the promise was made sustained injury in reliance.

Mr. Huffman claims Louis Smith, the managing member with authority to enter an
agreement on behalf of the LLC was present during meetings with Mrs. Newton when the alleged
‘side deal” was struck and relied on the representations (R. p. 902 (Deposition of John Huffman,
Day 3, condensed transcript, p. 150, . 14-25, p 151, 1. 1-2.)) By contrast, Louis Smith’s testimony

was that he was “really not a part of those discussions” and only initiated the contact with Lander

22





and showed up to “sign the lease.” (R. p. 715 (Deposition of Louis Smith, condensed transcript,
p. 75, 1. 12-16.)) The only allegation of a separate promise which appears in the deposition of Mr.
Smith, is the alleged promise to purchase, the cause of action for which has been withdrawn.
B. SUMMARY JUDGMENT WAS APPROPRIATE AS TO
NEGLIGENT MISREPRESENTATION AS THE
APPELLANT RESPONDENT CANNOT ESTABLISH THE
SIX ELEMENTS OF THIS CAUSE OF ACTION.
The doctrine of negligent misrepresentation is an equitable maxim that provides a duty for

information negligently supplied for the guidance of others in business transactions. S.C. Elec. &

Gas Co. v. Westinghouse Elec. Corp., 826 F. Supp. 1549, 1557 (D.S.C. 1993).  The essential

elements of this tort are: (1) that the Defendant made a false representation to the Plaintiff; (2) the
defendant had a pecuniary interest in making the statement; (3) the defendant owed a duty of care
to see that he communicated truthful information to the plaintiff; (4) the defendant breached that
duty by failing to exercise due care; (5) the plaintiff justifiably relied on the representation; and
(6) the plaintiff suffered a pecuniary loss as a proximate result of his reliance on the representation.

Gilliland v. Elmwood Properties, 301 SC 295, 391 S.E.2d 577 (1990) and AMA Mgmt. Corp. v.

Strasburger, 309 S.C. 213, 420 S.E.2d 868 (Ct. App. 1992). To be actionable, the representation

must relate to a present or pre-existing fact and be false when made. Fields v. Melrose, L.td.
Partnership, 312 SC 102, 439 S.E.2d 283 (Ct. App. 1993). The representation cannot ordinarily

be based upon unfulfilled promises or statement as to future events. Id. “Evidence of a mere

broken promise is not sufficient to prove negligent misrepresentation.” Winburn v. Insurance Co.

of N. Am., 287 S.C. 435, 443, 339 S.E.2d 142, 147 (Ct. App. 1985).

Appellant-Respondent initially alleged in its complaint that Diane Newton made false
representations to I0OS, LLC regarding the intent and/or willingness to purchase the Inn. At

summary judgment, those claims were withdrawn and assertions of an oral ‘side lease’ were

23





substituted. There is no evidence of an alleged representation, other than the testimony of John
Huffman. Leaving that fact aside, it is clear that Mr. Huffman was well aware that he did not have
the right to rely solely on any employee of Lander University to create a binding lease agreement
as the Budget and Control Board had exclusive statutory authority for approval of same. While
issues of reliance may ordinarily be resolved by the finder of fact, if the undisputed evidence
clearly shows the party asserting reliance has knowledge of the truth of the matter, there is no
genuine issue of material fact to preclude summary judgment in an action for negligent

misrepresentation. Quail Hill, LLC v. County of Richland, 692 S.E2d 499 (SC 2010). A party

may not rely upon an alleged misstatement of fact when the truth is easily within his reach. King
v. Oxford, 282 S.C. 307, 312, 318 S.E.2d 125, 128 (Ct. App. 1984).

Moreover, for the Appellant-Respondent’s claim of negligent representation to be actionable,
it would have to involve a present or preexisting fact that is false when made, not a future promise.

Fields v. Melrose Ltd. Partnership, 312 S.C. 102, 439 S.E. 2d 283 (1993). The claimed negligent

misrepresentation or inferred promise of a ‘side deal’ to pay maintenance costs or rent as part of
a future purchase price would not be a pre-existing fact, as required by Fields.

C. SUMMARY JUDGMENT WAS PROPER AS TO
APPELLANT-RESPONDENT’S CAUSE OF ACTION FOR
NEGLIGENCE, AS AN ACTION FOR TORT WILL NOT
ARISE OUT OF AN ALLEGED BREACH OF CONTRACT.

1. THE DUTIES OF THE PARTIES WERE ESTABLISHED BY
THE LEASE CONTRACT EXECUTED IN AUGUST 2009.
NO DUTY OF CARE HAS BEEN SHOWN TO EXIST
INDEPENDENT OF THE CONTRACT. ANY DUTY
IMPOSED BY S.C. CODE ANN. 27-35-75 IS IDENTICAL TO
THAT WHICH WAS OUTLINED IN THE CONTRACT
BETWEEN THE PARTIES.
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Under South Carolina law, an action for tort does not lie if the cause of action is predicated
on the alleged breach, or even negligent breach, of a contract between the parties.. Toney v.

LaSalle Bank Nat. Ass’n, 896 F. Supp. 2d 455 (D.S.C. 2012). Generally a negligence action will

not lie when parties are in privity of contract. Tommy L. Griffin Plumbing and Heating Co. v.

Jordan, Jones & Goulding, Inc. 320 S.C. 49, 463 S.E.2d 85 (1995) Breach of a duty which arises

under the provision of a contract between parties must be redressed under contract as a tort action
will not lie, unless there is a breach of duty arising independently of any contract duties between

the parties. State Ports Auth. V. Booz-Allen, 289 S.C. 373, 346 S.E. 2d 324 (1986) [emphasis

added.]
Moreover, bare allegations of negligence cannot convert a breach of contract action into a

tort. Seebaldt v. First Federal Savings and Loan Ass’n 269, S.C. 691, 239 S.E. 2d 726 (1977)

When it is questionable whether an action is pled in contract or in tort, doubt is generally resolved
in favor of regarding an action to be on contract. Id.

Appellant-Respondent’s negligence claim is premised upon the allegation that
Respondent-Appellant owed a special duty of care, in addition to those contractual duties in the
written lease, under S.C. Code Ann. 27-35-75, which was not pled in the Complaint. This statute,
provides that a lessee may not:

“deliberately or negligently destroy, deface, damage, impair, abuse or remove any

part of the premises or knowingly permit any person to do so who is on the premises

with the lessee’s permission or who is allowed access to the premises by the

lessee..”

It is alleged by the Appellant-Respondent that this statue applies to all “commercial leases

unless otherwise agreed to in a commercial lease agreement or security agreement.” The

Respondent-Appellant would show that the lease in question provided that the Tenant would:
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“Maintain the Demised Premises in a clean and good condition and return the
Demised Premises in a clean and good condition at the termination of the Lease in
accordance with Article 17 hereof. The Tenant shall not (emphasis added) be
obligated to make any repairs arising out of or in any way caused by 1) settling 2)
defects in labor workmanship, materials, fixtures or equipment employed, supplied
or installed by or on behalf of the Landlord or 3) the negligence of the Landlord.”

Respondent-Appellant would argue that Lander, as Tenant, previously agreed to a
contractual duty in the written lease which makes the imposition of any statutory duty

duplicative and therefore, moot.

CONCLUSION

For the reasons stated above, this Court should affirm the circuit court’s grant of summary
judgment to Lander University on IOS, LLC’s causes of action for breach of oral sales contract
and specific performance causes of action, promissory estoppel, negligent misrepresentation and

negligence.

s/Lena Y. Meredith

Lena Y. Meredith, SC Bar 9663
Nicholson, Meredith & Anderson, LLC
P.O. Box 457

Greenwood, SC 29648

(864) 229-7241

(864) 229-2739 (fax)
lena@nicholsonmeredith.com
Attorney for Respondent-Appellant
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December 22, 2022

Via Email: CtAppFilings@sccourts.org

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

Re: IOS, LLC v. Lander University
Appellate Case No.: 2021-001400

Dear Madam Clerk,
I am attaching by email the:

Final Brief of the Respondent-Appellant in the Primary Appeal
Final Brief of the Respondent-Appellant in the Cross Appeal

Final Reply Brief of the Respondent-Appellant in the Cross Appeal
Certificate of Counsel

Proof of Service
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By copy of this letter to Appellant-Respondent’s counsel, I am serving him with same.
Thank you for your assistance.

Sincerely,

/LenavY. Mereditiv

Lena Y. Meredith

Attorney for Respondent-Appellant
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