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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 


 
 


APPEAL FROM CHESTER COUNTY 
Court of Common Pleas 


 
Honorable John C. Hayes III, Circuit Court Judge 
Honorable Brian M. Gibbons, Circuit Court Judge 


_____________________________________ 


Appellate Case Nos.: 2022-001312 and 2022-001390 
_____________________________________ 


 
 
  
Heidi Gersten, Ivanka Ayoub, Daniel Hubbard ............................................... Plaintiffs, 
Of whom Heidi Gersten is the …………………………………….. APPELLANT. 
 


v. 
 
Kevin Carter, Richard Davis, Joseph Tirbovich, Nationwide Insurance Company, Interinsurance 
Exchange of the Automobile Club, John Ammendola, Trustguard Insurance Company, SC 
Department of Public Safety, Chevrolet, GMC, Unknown Joe Does, RESPONDENTS. 
 


_______________________________________ 
 
NATIONWIDE INSURANCE COMPANY AND JOSEPH TIRBOVICH’S MOTION TO 


DISMISS APPEAL 
_______________________________________ 
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Nationwide Insurance Company and Joseph Tirbovich (collectively “Nationwide 


Respondents”) respectfully move the Court, pursuant to South Carolina Appellate Court Rule 240, 


to dismiss Heidi Gersten’s (“Appellant”) appeal of the Order dated September 21, 2018 (the 


“Order”). 


BACKGROUND 


This appeal stems from two consolidated actions arising out of an automobile accident that 


occurred on or around March 19, 2015.  In 2018, each respondent filed a motion to dismiss the 


claims raised in this matter, in whole or in part.  The Circuit Court heard each of the various 


motions on September 5, 2018.  On September 21, 2018, the Honorable John C. Hayes, III filed 


an Order Granting Defendant Nationwide Insurance Company and Joseph Tirbovich’s Motion to 


Dismiss. (Ex. 1, the Order).1 In the Order, the trial court found that Appellant failed to allege facts 


sufficient to withstand Nationwide Respondents motion to dismiss, and Appellant, as a third party 


to an insurance contract, lacked standing.  Id. at p. 3-6.  Following the dismissal of most of the 


defendants, including Nationwide Respondents, on October 8, 2018, Appellant filed a Motion to 


Alter or Amend, which was denied by Judge Hayes via a Form 4 Order on October 16, 2018. 


The 2018 Appeal: On November 21, 2018, Appellant filed a Notice of Appeal (the “2018 


Notice of Appeal”); wherein, Appellant notified this Court that she intended to appeal the trial 


court’s orders dismissing several of the respondents.2  (Ex. 2, NOA)(the “2018 Appeal”). 


Appellant attached the orders she intended to appeal to the Notice of Appeal, including the Order 


dismissing Nationwide Respondents. Id. 


 
1 Judge Hayes also issued orders dated September 18, 2018, September 19, 2018, September 21, 2018, and 
September 24, 2018 dismissing most of the other defendants in this matter.  Following these orders, the only 
defendant that remained a party to this action was Kevin Carter. 
2 The Notice of Appeal also sought to challenge a consolidation order which was entered on April 26, 2018, by the 
Honorable Judge Brian M. Gibbons. 
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On December 27, 2018, Respondent Interinsurance Exchange of the Automobile Club 


(“AAA”) filed a Motion to Dismiss the 2018 appeal, based, in part, on Appellant’s failure to 


comply with the South Carolina Appellate Court Rules.  Appellant filed a return to AAA’s motion 


on January 23, 2019.  On January 31, 2019, Respondents Carter and Davis filed a Motion to 


Dismiss the appeal on the grounds that Appellant did not timely file the Notice of Appeal with the 


Court.  Appellant did not file a timely return to Respondents Carter and Davis’ motion. 


Appellant’s Motions for Extensions in the 2018 Appeal:  Appellant filed a total of eight 


motions for extensions in the 2018 Appeal; wherein, she reasoned that the extensions were 


necessary based on her disability.  The first of these motions, dated December 17, 2018, asked this 


Court to allow Appellant additional time to file her initial brief3; meanwhile, the remaining 


extensions were centered around filing a return to Respondents Carter and Davis’ Motion to 


Dismiss, as well as addressing instructions from this Court. 


On February 15, 2019, this Court sent Appellant instructions asking her to provide specific 


dates of when she received notice of entry of the trial court’s orders dismissing the various 


defendants/respondents in this matter, as well as to file a return to Respondents Carter and Davis’ 


Motion to Dismiss.  Appellant failed to provide the requested dates, nor did she file a return to 


Carter and Davis’ motion.  Instead, Appellant proceeded to file several motions requesting 10-day 


extensions to file a return and/or amended return to Carter and Davis’ Motion.  On April 9, 2019, 


this Court issued an Order granting Appellant’s requested extensions and extending Appellant’s 


time to file an amended return until April 15, 2019.  The Court explained: “[i]f the amended return 


is not actually received in this office on or before April 15, 2019, the Court will consider only the 


 
3 Appellant did not file an initial brief in the 2018 Appeal. 
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motions and the filings previously received in this matter.  No further extensions will be granted 


absent extraordinary circumstances.”  (Ex. 3, April 9, 2019 Order). 


Rather than complying with the April 9, 2019 Order, Appellant proceeded to file two 


additional requests for extensions: on April 18, 2019 and April 29, 2019.  Finally, on May 2, 2019, 


this Court issued an Order which referenced the February 15, 2019 Order, and explained that the 


2018 Appeal would be dismissed if Appellant fails to file a response to the Court by May 10, 2019.  


Appellant did not file a response, and this Court entered an Order, dated May 14, 2019, which 


dismissed the 2018 Appeal based on Appellant’s failure to comply with the May 2, 2019 Order. 


(Ex. 4, Dismissal Order). 


On May 29, 2019, Appellant filed a Motion to Reinstate or rehear the dismissal of the 2018 


Appeal.  On July 30, 2019, this Court entered its Order denying Appellant’s motion.  On September 


24, 2019, Appellant filed a Petition for Writ of Certiorari.  On June 23, 2020, the Supreme Court 


of South Carolina ultimately denied Appellant’s Writ of Certiorari, resulting in a Remittitur to the 


Circuit Court of Chester County.   


Present Appeal: Following the remittitur from the South Carolina Supreme Court, 


Appellant and Respondent Kevin Carter were the sole remaining parties to this matter in the trial 


court.  On July 28, 2022, Respondent Carter filed a Motion to Compel or, in the Alternative, 


Motion to Dismiss for Failure to Prosecute4, which was heard on by the Honorable Judge J. Mark 


Hayes, II on August 18, 2022.  On August 22, 2022, Judge Hayes signed an Order granting 


Respondent Carter’s Motion to Dismiss effectively ending the entirety of Appellant’s case based 


on Appellant’s failure to prosecute her claims against Respondent Carter.  On September 19, 2022, 


 
4 Respondent Carter’s motion also included a Motion to Dismiss Plaintiff Ivanka Ayoub’s claims, which was 
granted by the trial court.  Plaintiff Ayoub is not a party to this appeal, and it appears this portion of Respondent’s 
motion is not subject to this appeal. 
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Appellant filed the present appeal; wherein, she indicates that she is appealing the orders of Judge 


Gibbons and Judge Hayes dated: April 26, 2018; May 22, 2018; September 19, 2018; September 


21, 2018; September 24, 2018; and March 7, 2022.5 


Following notice of this appeal, on November 11, 2022, Respondent AAA filed a Motion 


to Dismiss this appeal (“AAA’s 2022 Motion to Dismiss”), citing the 2018 Appeal, and its 


dismissal, as the basis for its motion.  On December 1, 2022, Appellant filed a Return to AAA’s 


2022 Motion to Dismiss (“Appellant’s 2022 Return to AAA”), claiming, among other reasons, that 


the dismissal of the 2018 Appeal was not a final adjudication because the dismissal was for failure 


to prosecute rather than based on the merits of the appeal. (Appellant’s 2022 Return, p. 4). 


Nationwide Respondents have not been a party to this matter since the trial court’s 


dismissal on September 21, 2018, and this Court’s dismissal of the 2018 Appeal. 


ARGUMENT 


I.  NATIONWIDE RESPONDENTS WERE A PARTY TO THE 2018 APPEAL 


 The 2018 Appeal encompassed all the 2018 dismissal orders issued by Judge Hayes, 


including Nationwide Respondents.  Rule 203(e)(1)(C), SCACR, provides that a notice of appeal 


shall contain the date of the order or judgment being challenged.  Meanwhile, Rule 


203(d)(1)(B)(ii), SCACR, requires that a notice of appeal, upon filing with the clerk of court, 


include a copy of the order or judgment being challenged on appeal.  The 2018 Notice of Appeal 


indicated that Appellant was appealing the dismissal orders issued by Judge Hayes, from a hearing 


that occurred on September 5, 2018; however, Appellant failed to include the individual dates of 


the dismissal orders on the Notice of Appeal. (Ex. 2). Instead, Appellant attached the individual 


 
5 The March 7, 2022 Order appears to be an Order of Protection filed on behalf of Respondent Carter’s attorney. 
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dismissal orders to the 2018 Notice of Appeal, including the Order dismissing Nationwide 


Respondents. Id.   


Despite Appellant’s failure to comply with Rule 203(e), SCACR, Appellant clearly 


intended to appeal the Order which dismissed Nationwide Respondents, as evidenced by Appellant 


attaching the Order to the 2018 Notice of Appeal, as required pursuant to Rule 203(d), SCACR. 


See Babaee v. Moisture Warranty Corp., No. 2012-UP-030, 2012 WL 10826255, at *2 (S.C. Ct. 


App. Jan. 25, 2012) (allowing an appeal to go forward despite that appellant’s failure to include 


the date of the order it sought to appeal on the notice of appeal; and finding that appellant’s 


omission of naming the date of the order on a notice of appeal was clerical in nature); Weatherford 


v. Price, 340 S.C. 572, 340 S.C. 572, 577-78, 532 S.E.2d 310, 313 (Ct. App. 2000)(finding that, 


where a notice of appeal did not list the date of the order being challenged but was instead attached 


to the notice of appeal, the omission was the result of a clerical error and the appeal was allowed 


to proceed).  It was no mistake that Appellant included the Order dismissing Nationwide 


Respondents as an exhibit to the 2018 Notice of Appeal.  Appellant’s omission of naming the 


Order in the 2018 Notice of Appeal was merely clerical in nature; however, Appellant attached the 


Order to the 2018 Notice of Appeal and Nationwide Respondents retained counsel throughout the 


duration of the 2018 Appeal.  Thus, Nationwide Respondents were properly a party to the 2018 


Appeal and the May 14, 2019 Order dismissing the same. 


II.  APPELLANT’S APPEAL, AS IT RELATES TO NATIONWIDE RESPONDENTS, 
SHOULD BE DISMISSED BECAUSE THE 2018 DISMISSAL OF NATIONWIDE 
RESPONDENTS HAS ALREADY BEEN FULLY APPEALED AND ADJUDICATED 
THROUGH THE 2018 APPEAL. 
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Appellant brings this appeal in an effort to have a “second bite at the apple.” However, the 


Order dismissing Nationwide Respondents has already been appealed once, and was dismissed by 


this Court, in an Order dated May 14, 2019. South Carolina Appellate Court Rule 260(a) provides: 


[w]henever it appears that an appellant or petitioner has failed to 
comply with the requirements of [South Carolina’s Appellate Court] 
Rules, the clerk shall issue an order of dismissal, which shall have 
the same force and effect as an order of the appellate court. A case 
shall not be reinstated except by leave of the court, upon good cause 
shown[.] 


Rule 260(a), SCACR (emphasis added).  South Carolina’s public policy favors compliance with 


the rules.  See Wade v. Gore, 154 S.C. 262, 151 S.E. 470, 472 (1930). Pursuant to Rule 260(a), 


SCACR, this Court “shall” dismiss an appeal whenever an appellant fails to comply with the 


requirements of the Court’s rules—which is precisely what happened with the 2018 Appeal. (Ex. 


4).  Appellant now improperly brings this appeal in an attempt to reinstate and/or supersede the 


dismissal of the 2018 Appeal; however, Appellant has failed to establish any showing of good 


cause to justify reinstatement of the 2018 Appeal. 


Having fully exhausted her right to appeal Nationwide Respondents’ dismissal, 


Appellant’s claims against Nationwide Respondents are now barred from further judicial 


determination and Appellant’s appeal should be dismissed. See e.g. Jones v. Google LLL, Inc., No. 


20-3133, 2020 WL 5626124, at *1 (10th Cir. July 30, 2020), cert. denied, 208 L. Ed. 2d 243, 141 


S. Ct. 641 (2020)(explaining that a party may not appeal the same order twice); Scott v. Chipotle 


Mexican Grill, Inc., 103 F. Supp. 3d 542, 545 (S.D.N.Y. 2015)(reasoning that “[i]t is unfair to [the 


respondent] to allow [an appellant] to seek multiple ‘bites at the apple’ by effectively appealing 


the same order twice.”); Fla. Real Est. Comm'n v. Harris, 134 So. 2d 785, 788 (Fla. 


1961)(explaining that a litigant does not have the right to two appeals of the same order). 
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III. ADDRESSING APPELLANT’S RETURN TO RESPONDENT AAA’S MOTION 
TO DISMISS THIS APPEAL 


On December 1, 2022, Appellant filed a return to Respondent AAA’s 2022 Motion to 


Dismiss this appeal. (Appellant’s 2022 Return to AAA). As stated above, Appellant’s 2022 


Return to AAA is in response to the current appeal—not the 2018 Appeal.  Through her return, 


Appellant asserts that this Court’s dismissal of the 2018 Appeal was not final because it was a 


dismissal based on her failure to comply with the court’s instruction rather than ruling upon the 


merits of that appeal.  However, public policy favors finality in judicial orders.  See Chewning v. 


Ford Motor Co., 354 S.C. 72, 86, 579 S.E.2d 605, 613 (2003) (recognizing the “longstanding 


policy towards final judgments” and that “important benefits are achieved by the preservation 


of final judgments”). This Court dismissed the 2018 Appeal due to Appellant’s failure to 


prosecute, which resulted in a final determination as to the basis for the 2018 Appeal.  Thus, 


Appellant’s current attempt at an appeal of the Order should be dismissed because it is a second 


attempt to appeal an order which has already been appealed and fully adjudicated.  See e.g. Nielsen 


v. U.S., 976 F.2d 951, 957 (5th Cir. 1992)(explaining that a dismissal of an appeal for failure to 


prosecute bars any further adjudication). 


Appellant also notes that her disability status, and related “noncompliance issues” from the 


2018 Appeal, will be raised at a later date in this appeal.  (Appellant’s 2022 Return to AAA, p. 


6).  To the extent that Appellant seeks to reinstate the 2018 Appeal based on her disability, it is 


important to note that, in the 2018 Appeal, Appellant filed eight requests for extensions of time, 


the basis for each extension was due to her disability status.  This Court afforded Appellant with 


ample time to file responsive documents in the 2018 appeal, resulting in approximately 100 days 


of extensions.  Ultimately, this Court entered an order dated May 2, 2019, which clearly instructed 


Appellant that if responsive documents were not filed with this Court by May 10, 2019, the 2018 
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Appeal would be dismissed. (Ex. 3). Appellant failed to file responsive documents within the 


timeframe set forth by this Court; thus, resulting in the May 14, 2019 Order which dismissed the 


2018 Appeal.  (Ex. 4).  In the alternative, Appellant could have requested a stay in the 2018 Appeal, 


but chose not to.  Instead, Appellant sought adjudication of the 2018 Appeal, but failed to comply 


with the South Carolina Appellate Court Rules, resulting in the May 14, 2019 dismissal. 


To the extent that Appellant brings this appeal now, challenging the validity of the 


dismissal of the 2018 Appeal, this is an improper attempt by Appellant to piecemeal an appeal 


after the fact.  Piecemeal appeals are highly disfavored by public policy. See e.g. State v. Isaac, 


405 S.C. 177, 184, 747 S.E.2d 677, 680 (2013)(“It is a bad practice, and generally condemned, to 


hear appeals by piecemeal []; for it is destructive of the prompt administration of justice, which is 


so essential to the peace of society”)(internal citations omitted). 


CONCLUSION 


 Based on the foregoing, this Court should grant Nationwide Respondents’ Motion to 


Dismiss this appeal because the Order dismissing Nationwide Respondents from this action were 


fully adjudicated through the 2018 Appeal. 


 


s/Pamela J. Larson 
Pamela J. Larson (SC Bar No. 104181) 
WOMBLE BOND DICKINSON (US) LLP 
5 Exchange Street (29401) 
P.O. Box 999 
Charleston, SC  29402 
(843) 720-4630 
Pamela.larson@wbd-us.com 
 
Attorney for Respondent Nationwide Insurance Company 
and Joseph Tirbovich 
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CERTIFICATE OF SERVICE 
 


The undersigned hereby certifies that she is an attorney at law licensed to practice in the 
State of South Carolina, is attorney for Defendant and is a person of such age and discretion as to 
be competent to serve process. 


 
That on December 28, 2022, she served a copy of the attached NATIONWIDE 


INSURANCE COMPANY AND JOSEPH TIRBOVICH’S MOTION TO DISMISS 
APPEAL by placing said copy in a first-class postpaid envelope and addressed to the person 
hereinafter named, at the place and address stated below, and by depositing said envelope and its 
contents in the United States Mail at Charleston, South Carolina. 
 
Heidi Gersten 
1438 West Lantana Rd. #330 
Lantana, FL 33462 
 
Shelley Sunderman Montague 
Jessica W. Laffitte 
Gallivan White Boyd 
1201 Main Street 
Columbia, SC 29201 
(803) 779-1833 
 
Wesley Brian Sawyer, Esquire 
Murphy & Grantland, P.A. 
P.O. Box 6648 
Columbia, SC 29260 
 
William H. Davidson, II, Esquire 
Davidson, Wren & Plyler, P.A. 
P.O. Box 8568 
Columbia, SC 29202 
 
Reynolds Williams, Esquire 
Willcox, Buyck & Williams, P.A. 
P.O. Box 1909 
Florence, SC 29503 
 
     s/Pamela J. Larson   
     Pamela J. Larson 
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