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ANDREW F., LINDEMANN"
Direct Dial: (803) 881-8921
Email; angrew i idh-law com

James M. Davis, Jr.”
Direct Dial: (803) 881-8922
Email: Hm@idhdaw com
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Facsimile (B03) B62-1181

JorL S. HugHes'
5 Calendar Court, Suite 202 (29206) Direct Dial: {(803) 881-8923
Past Office Box 6923 o Email: ioaifkib-law.com
‘ ; May 22, 2020
Columbia, South Caroling 29260 Y Ao A o Carhtind
*Certified Mediotor
Of Counsel
STEVEN R. SPREEUWERS
Via Fuaesimile Only 80373 4-149% Direct Dial: (803) 373-2268
The Honorable Danicl E. Shearouse Email: stevertidh-law com

Clerk of Court
South Carolina Supreme Court

RE:  The Callawassie Island Members Club, Inc. v. Gregory L. Martin
The Callawassie Island Members Club, Inc. v. Michael J. Frey
Appellate Case Number: 2020-000667
Civil Actton Number; 2012-CP-07-3218
QOur File Number: 79.20032 and 79 20033

Dear Mr. Shearousc:

Please fmd enclosed for filing the Motion to Strike Petition for Writ of Certiorari and
Supporting Memorandom in the above referenced matter. The $50.00 filing fee for this motion
will be sent to the Court under separate cover. By copy of this letter, I am serving a copy on all
counsel of record by email only pursuant to Section of (g)(3) the Court’s Order RE: Operation of
the Appellate Courts During the Coronavirus Emergency Appellate Case No. 2020-000447,

If you have any questions, please advise, Thank you for your assistance in this matter,

Sincerely,

LINDEMANN. DAVIS & HUGHES, P.A.

Andrew F. Lindemann
AFL/imb
Enciosure



The Honorable Daniel E. Shearouse
May 22, 2020
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CCl

(w/ Enclosure)

Via Email Only

M. Dawes Cooke, Jr., Esquie

John W, Fletcher, Esquire

Barnwell Whaley Patterson & Helms, LLC
Email: mde@barmwell-whaley com

Email: sfletcher@bernwell-whaloy com

Via Email Only

Stephen P. Hughes, Esquire
Howell, Gibson & Hughes, P.A.
Email: sphughes@hhehpa com

Vig Email Only
lan S, Ford, Esquire

Neil D, Thomson, Esquire

Ford Wallace Thomson, LLC

Email: lap EordepPord Wallace com
Email: ged.thomsongpfordwallace com




THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM BEAUFORT COUNTY
J. Ernest Kinard, Ir, Circuit Court Judge

Appellate Case No. 2020-000667
Case No. 2012-CP-07-3218

The Callawassie Island Members Ol e, ooonvnmmmmmnnmsmmsmmammms Respondent,
V.

Gregory L. Martin and Rebecca L. Martin, ......ooevvievveiiieeeecve s Defendants,
and

The Callawassie Island Members Club, Inc., .., Respondent,
v,

Michael J. Frey and Grace L FIOV. .o ittt Defendants,
and

The Caltawasste Istand Members Club, INC., oo Respondent,
N

Mark K, Quinn and Sherry B, QUINT, .oooooiiieiiis e cn s a s sns s ssanenos Defendants,

Of Whom, Gregory L, Martin and Michael J. Frey are ..o Petitioners,

MOTION TO STRIKE PETITION FOR WRIT OF CERTIORARI
AND SUPPORTING MEMORANDUM




The Petittoners Gregory L. Martin and Michael ). Frey have filed a Petition for Writ of
Certiorari,  The Petitioners attached to that Petition, as Exhibit 1, a newspaper article from the
Hilton Head Isiand Packer tiled “The "Hotel California’ of the Lowcountry.” In addition, the
Petiioners cite to four other newspaper articles from the Hilion Head Isiand Packet.  See,
Petition for Wit of Certioran, p. 4. The Petitioners also refer in the Petition to “the Club’s muost
recent invoice to Greg Martin, dated February 29, 2020, See, Petition for Writ of Certiorari, p.
6. The Respondent Callawassie Island Members Club, Inc, ("CIMC™) moves for an Order
striking the Petition for Writ of Certiorari for its references to and reliance on “evidence™ and
legal theories that are outside of the appeliate record and were not presented to the Circuit Court
prior to the entry of the orders on appeal.’

Rule 210(c), SCACR, using the mandatory term “shall,” provides that “{tjhe Record shall
not, however, mclude matter which was not presented to the lower court or tribunal.” This same
premise is affirmed in Rule 209(b), SCACR, which provides that “the Designation may only
propose to mclude portions of the transcript. pleadings, orders, exhibits, or other materials which
may be properly included in the Record on Appeal [See Rule 210(c)].” There is no provision in the
South Carolina Appellate Court Rules allowing a party to file “exhibits™ or attachments to an
appellate brief or a petition for writ of certiorari. The Appelfate Court Rules and this Court’s
precedent clearly require that an appeal, or in this case a petition for writ of certiorari, be determined

strictly based on the record from the court below. See, Whisonant v. Belue, 7 $.C. 483, 121 S.E.

! The Respondent CIMC is compelled to file this motion rather than raisc these

objections intttally n its return to the Petitton for Writ of Certiorart because in order to properly
file a return CIMC nceds a proper understanding of the record on which the Petition will be
judged. Furthermore, tf the Court permits the Petitioners to rely on “evidence™ outside of the
appellate record, CIMC will necd to be able to supplement the record with rebuital evidence
outside of the appellate record. However, CIMC will not do so without proper authorization
from the Court.



360, 362 (1924) (“certiorari s heard on the record below™). Certanly, even if there may be a
valid basis for supplementing the record below,? that should not be achicved by the unilateral act
of attachimg an “exhibit™ to a briel or petition.  Rather, the Petitioners should do so by filing for
leave of court, a process that comports with due process and allows for opposing parties to be
heard before the “new evidence™ 15 accepted.

The Petitioners have not sought leave of court to supplement the Circwit Court record.
They have simply attached a newspaper article to their Petition for Writ of Certiorari as an
“exhibit” and referenced other articles in the Petition itself. Additionally, the Petitioners cite to a
CIMC invoice dated February 29, 2020, which was never submitted to the lower court. The
orders granting summary judgment in these cases were filed June 27, 2014, (Martin R, 11; Frey
R. 4). Clearly, the newspaper articles, which are dated in 2015, 2016, 2018, and 2020, ail post-
date those entries of judgment in the lower court, and thus were not available to the Circuit
Court. The same is true for the CIMC invoice which is dated February 29, 2020

Additionally, the Petitioners have not cven presented or cited to adnussible evidence. It
is well settled that newspaper articles are not admissible evidence. In Trusrees of Erskine
College v. Central Mut. Ins. Co., 270 S.C. 118, 241 S.E2d 160 (1978), this Court held that
newspaper articles “are unsworn statements and contain hearsay evidence™ and thus “are not to
be considered in a motion for summary judgment.” 241 S.E.2d at 162-163, See alse, Gantt v.
Whitaker, 57 Fed, Appx. 141, 150 (4th Cir. 2003) (“newspaper articles are mnadmissible hearsay
to the extent they are introduced to prove the factual matters asserted therein”™); Greene v. Scott,

637 Fed, Appx. 749, 752 (4th Cir. 2016) (“[n]ewspaper articles arc rank hearsay™ Carolina

2 Post-judgment supplementation of the record may be appropriate where an issue
on appeal has been rendered moot by subsequent evenis or where there may be a challenge to a
party’s continued standing to bring suit, both of which impact Court’s continued jurisdiction as
well as matters of justiciability.



Buggy Tours, LLC v, Gay, 2008 WL 2690237, #*2 (D.S5.C. 2008) ("a newspaper article 1s hearsay
... {and} 15 not evidence™).

The Petiioners have taken this unilateral and wnprecedented action deliberately and in
bad farth. They are attempting to influence this Cowrt with nadmissible hearsay and
commentary contained in the newspaper articles as well as the CIMC mvoice. They seck to re-
shape thewr legal theortes from those presented m the Cirewit Court which framed the sammary
judgments granted in June 20147 This tactic stems from the companion case of Callawassie
Island Members Club, Inc. v. Dennis, 425 §.C. 193, 821 S E.2d 667 (2018), where the dissent
sua sponte raised the issue of “perpetual liability™ causing a “harsh result,” a theory not asserted
in the lower courts. In Dennis, this Court explained that “the summary judgment we affirm is for
less than four vears of unpaid dues. We are nor deciding whether the governing documents
could support perpetual hability under these or any other facts.” 821 S E.2d at 672. (Emphasis
in original). This Court, in fact, recognized that “[the Dennises have not asked the circuit court,
the court of appeals, nor this Court to decide the case based on any alleged harshness of having
to pay dues” [Id. The same is true for the Petittoners Martin and Frey in the cases at bar.
Nonetheless.  the Petitioners  are now  pressmg  unpled and  unpreserved theories  of
unconscionability and perpetual liability. They seek to unilaterally supplement the record with
inadmissible hearsay and other documents to transform the cases from what was actually
litigated and decided m the Cireutt Court.

Given the Petitioners’ deliberate, blatant, and unprecedented attempt to assert matters
beyond the appellate record, the Respondent CIMC respectfully requests that the Court strike the

Petition for Writ of Certioran filed by Martin and Frey. In the alternative, should the Court deny

4 See, Gurganious v. City of Beayforr, 317 5.C. 481, 454 S E.2d 912, 916 (Ct. App.
1995) (a lingant is prohibited from “changfmg] his theory on appeal™).



this motion and allow the Petitioners to unilaterally supplement the record with the post-
judgment materials, CIMC would respectfully request that the Court allow it the opportunity o

simidarly present matters outsade the Cirenit Court record to defend its position,

Respectfully subnutted,

LINDEMANN, DAVIS & HUGHES P.A.

BY: s/ Andrew I'. Lindemann
ANDREW F. LINDEMANN - #13030
5 Calendar Court
Post Office Box 6923
Columbia, South Caroling 29260
(803) 881-8920

M. Dawps Coore, JR. #1370

JouN W. FLETCHER H#69550

BARNWELL WHALEY PATTERSON
& HELMS, LLC

Post Office Drawer H

Chatrleston, South Carelina 29402

(843 577-7700

STEPHEN P. HUGHES #2805
HOWELL, GIBSON & HUGHES
Post Office Box 40

Beaufort, South Carolina 29901
{843} 522-2400

Counsel for Respondent
The Callawassie Island Members Club, Ine.
May 22, 2020



CERTIFICATE OF SERVICE

Pursuant to Section (¢)( 13) of the Supreme Court’s Order Re: Operation of the Trial Courts
During the Coronavirus Emergency (As Amended April 22, 2020), the undersigned employee of
Lindemann, Davis & Hughes, P.A ., counsel for the Respondent The Callawassie Island Members
Club, Inc., does hereby certify that service of the Motion to Strike Petition for Writ of Certiorari
and Supporting Memorandum was made upon all counsel of record by cmail only this the
22nd day of May 2020

Via Email Only
M. Dawes Cooke, Jr., Esquire
John W. Fletcher, Esquire
Barnwell Whaley Patterson & Helms, LLC
Email: mde@ubamnwell-whalev com
Email: ifletcherapbarnwell-whaley com

Via Email Only
Stephen P. Hughes, Esquire
Howell, Gibson & Hughes, P.A.
Email: sphushesilhehos com

Via Email Only
lan 8. Ford, Esquire
Neit D. Thomson, Esquire
Ford Wallace Thomson, LLC

‘‘‘‘‘‘‘‘

Email: neil thomson@ fordwailace com

s/ Andrew F. Lindemann




From: lennifer Baker
Sent: Friday, May 22, 2020 2:26 PM
To: mdoc@hbarnwell-whaley.com; jflietcher @barnwell-whaley.com; bbanias@barnwell-whaley.com;

sphughes@hghpa.com; lan Ford @ FordWallzce.com; negil.thomsan @fordwallace.com;
Sandie@FordWallace.com

Cc Andrew Lindemann

Subject: CIMC v, Martir: and Frey

Attachments: LTR-05-22-20 (filing-3CSC){with enclosura} {00177053xECB18). pdf
Coungel:

Pursuant to Section (c}{13) of the Supreme Court’s Order Re: Operation of the Trial Courts During the Coronavirus
Emergency {As Amended April 22, 2020), please find attached and served upon you by email only the Mation to Strike
Petition for Writ of Certiorari and Supporting Memorandum in these matters.

Thank you,

Jennifer

LRI B A B Jennifer Baker
BAVIE & Office Manager/Paralegol

HUGHES

Office: 803-881-8920

§ Calendar Court, Suite 202 Direct; 803-881-8924

Post Office Box 6923 Fax: &03-262-1181

Columbia, 3C 29260

Weabsite: www LDH-faw com Email: jesnifer @LOH-law.com

This message may be pratected by the attarney/dient privilege, attorney weork product or other privileges. If
yous received this message in error, please send 3 reply, delete the message immeadiately and do not forward
this message to any other person.




